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CITATION OF REPORTS 

I n  quoting from the reprinted Reports counsel will cite always the mar- 
ginal (i.e., the original) paging, except l N. C. and 20 N. c., which are 
repaged throughout, without marginal paging. 

Rule 62 of the Supreme Court is a s  follon-s: 

Inasmuch as  all the volumes of Reports prior to the 63rd have been re- 
printed by the State, with the number of the rolume instead of the name of 
the Reporter, counsel will cite the volumes prior to 63 N. C., as  follows: 

1 and 2 Martin, 
Taylor, and Conf. 1 . .  as IN'  C' 

1 Haywood . . . . .  " 2 " 

2 Haywood . . . . .  " 3 " 

1 and 2 Car. Law 

i . .  Repository and " 4 " 

N. C. Term 
7 Murphey . . . . . .  " 5 " 
2 Nurphey . . . . . .  " 6 " 
3 Murphey . . . . . .  " 7 " 

1 Hawks.  . . . . . .  " 8 " 
2 HamBs. . . . . . .  " 9 " 

3 Hawks.  . . . . . .  " 10 " 

4 Hawks.  . . . . . .  " 11 " 

. . .  1 Devereux Lam.  " 12 " 

. . .  2 Devereux L a w .  " 13 " 
3 Devereux L a w .  . . .  " 14 " 

4 Deverenx L a w .  . . .  " 15 " 

1 Derereux Equity . . .  " 16 " 

2 Derereux Equity . . .  " 17 " 

I Dev. and Eat. Law . . " 18 " 
2 Dev. and Bat. Law . . " 19 " 
3 and 4 Dev. and 1 . . 20 Bat. Lam 
I Dev. and Bat. Eq. . .  " 21 ‘. 
2 Dev. and Bat. Eq. . .  " 22 " 

1 Iredell Law . . . .  " 23 " 
. . . .  2 Iredell L a w .  " 24 " 

3 Iredell L a w .  . . . .  " 25 " 
4 Iredell Law .  . . . .  " 26 " 

5 Iredell L a w .  . . . .  " 27 " 

. . . . .  F Iredell Law " 28 " 

. . . . .  7 Iredell Lam " 29 " 

S Iredell Law . . . .  a s  30N. C. 
9 Iredell Law . " 31 " 

10 Iredell Law . . . .  " 32 " 

11 Iredell Law . . . .  " 33 " 
. . . .  
. . . .  

12 Iredell Law " 34 " 

13 Iredell Law " 35 " 
1 Iredell Equity . . .  " 36 " 

2 Iredell Equity . . .  " 37 " 

:: Iredell Equity . . .  " 38 " 
4 Iredell Equity . . .  " 39 " 

.5 Iredell Equjty . . .  " 40 " 

ti Iredell Equity . . .  " 41 " 

. . .  7 Iredell Equity " 42 " 

. . .  8 Iredell Equity " 43 " 

. . . . .  Busbee Lam " 44 " 

. . . .  Busbee Equity " 45 " 

. . . . .  1 Jones Law " 46 " 
2 Jones L a w .  . . . .  " 47 " 

3 Jones L a w .  . . . .  " 48 " 

4 Jones L a w .  . . . .  " 49 " 

5 Jones Law . . . . .  " 50 " 

6 Jones L a w .  . . . .  " 51 " 

. . . .  7 Jones L a w .  " 52 " 

8 Jones Law . . . . .  " 53 " 

1 Jones Equity . . . .  " 54 " 

. . . .  2 Jones Equity " 55 " 

3 Jones Equity . . . .  " 56 " 

. . . .  4 Jones Equity " 57 " 

. . . .  5 Jones Equity " 58 " 
6 Jones Equity . . . .  " 59 " 

. . .  1 and 2 Winston " 60 " 

. . . . .  Phillips Law " 6 1  " 
. . . .  Phillips Equity " 62 " 



J U S T I C E S  

OF THE 

SUPREME COURT OF NORTH CAROLINA 

CHIEF JUSTICE : 

WALTER CLARK. 

A4SSOCIATE JUSTICES : 

PLATT D. WALKER, WILLIAM A. HOKE, 
GEORGE H. BROWN, WILLIAM R. ALLEK. 

\ ATTORNEY-GENEBAL : 

T. W. BICKETT. 

ASSISTANT ATTORKEY-GESERAL : 

T. H. CALVERT. 

SUPREME COURT REPORTER : 

ROBERT C. STRONG. 

CLERK OF T H E  SUPREME COURT : 

JOSEPH L. SEAMTELL. 

OFFICE CLERK : 

EDWARD C. SEAWELL. 

MARSHAL AR'D LIBRARIAN : 

ROBERT H. BRADLEY. 
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J U D G E S  
OF THE 

SUPERIOR COURTS OF NORTH CAROLINA 

EASTERN DIVISION 

W. M. BOND ............................................. First .......................................... Chowan. 
GEORGE W. CORNOR ............................... Second ...................................... Wilson. 
R. B. PEEBLES .......................................... Third ......................................... Xorthampton. 
F. 8. DANIELS .......................................... Fourth ...................................... Wayne. 
H. W. WHEDBEE ....................................... Fifth .......................................... Pitt. 
0. H. &LEER- ............................................. Sixth ......................................... Lenoir. 
C. M. COOKE ......................................... Seventh ..................................... Franklin. 
W. P. STACY ...... 1 .................................. Eighth ....................................... New Hanover, 
C. C. LYOX ................................................ Xinth ......................................... Bladen. 
W. A. DEVIK .......................................... Tenth ........................................ Granville. 

WESTERN DIVISION 

H. P. LAKE ................................................ EleTenth ................................... Rockingham. 
THOXAS J. SHAW .................................. Twel f th .................................... Guilford. 
W. J. ADAMS ............................................. Thirteenth ............................... Moore. 
W. F. HARDIXG ...................................... Fourteenth .............................. 11wklenburg. 
B. F. LONG ................................................ Fifteenth .................................. Iredell. 
J. L. WEBB ................................................ Sixteenth ................................. Cle~eland. 
E. B. CLINE ............................................... Seventeenth ............................. Catawba. 
R1. H. JUSTICE .......................................... Eighteenth ............................... Rutherford. 

............................... ....................................... F R A ~ K  CARTER Nineteenth Buncombe. 
................................ ........................................ G. S. FERGUSON Twentieth Haywood. 



SOLICITORS 

EASTERN DIVISION 

J. C. B. EHRIXGHAUS ............................ First ............................................. Pasquotank. 
RICHARD G. ALLSBROOK ......................... Second ........................................ Edgecombe. 
J o ~ m  H. KERR .......................................... Third ............................................ Warren. 
WALTER D. SILER ................................... Fourth ......................................... Chatham. 
CHARLES L. ABERNETHY ........................ Fifth ............................................ Carteret. 
H. E. SHAW .............................................. Sixth ............................................ Lenoir. 
H. E. NORRIS ............................................ S e t h  ....................................... Wake. 
H. H. L Y ~ K  .......................................... Eighth ......................................... Columbus. 
S. B. MCLEAN ................................ J u t  ........................................... Robeson. 
S. M. GATTIS ............................................ Tenth ........................................... Orange. 

WESTERK DIVISION 

S. P. GRAVES ............................................ Eleventh ...................................... Surry. 
JOHK C. BOWER ....................................... Twelfth ....................................... Davidson. 
W. E. BROCK ............................................ Thirteenth .................................. Anson. 
G. W. WILSON ....................................... o r t e e n t h  ................................. Gaston. 
H. CLEMENT .......................................... Fifteenth ..................................... Rowan. 
THOXAS M. NEWLAKD ............................ S i x t h  .................................... Caldwell. 
J. J. HAYES ............................................... Seventeenth ................................ Wilkes. 
MICHAEL SCHEXCK ................................ Eighteenth .................................. Henderson. 
J. E. SWAIN .............................................. Xineteenth .................................. Buncombe. 
G. L. JOKES ................................ A t e  ................................... Macon. 



ATTORNEYS LICENSED RY SUPREME COURT 
FALL TERN. 1915 

Name. County. 
.............................................................................. ABBOTT, PEYTOR B. Forsyth. 

...................................................................... ALLISON, WILLIAM H. J Transylvania. 
.............................................................................. ARLEDGE, ALLEX G Polk. 
................................................................................ BENDER, ROBERT P Jones. 

........................................................................... BERRY, MARGARET K Orange. 
........................................................................ BOWERS, VALENTINE B Arery. 

................................................................................ BRIGGS, WILLIS G. Wake. 
..................................................................................... BUSBY, JOHN C Rowan. 

......................................................................... CALDWELL, JOSEPH Y. Iredell. 
................................................................................. CANSLER, JOHN S Axwklenburg. 

......................................................................... CAEPEKTER, COMMIE J Wake. 
........................................................................ CHAMBERS, WALTER R Buncombe. 

............................................................................... CLARK, HECTOR H. Bladen. 

....................................... COLEY, MCDANIEL h y n e .  
............................................................................. CREECH, FULTON H Johnston. 

................................................................................. DAVIS, EDWARD P Mecklenburg. 
................................................................................... DAVIS, JEDITH R Durham. 
.................................................................................... DEES, JULIUS G Pamlico. 

................................................................................ DENNY, ROBERT E Guilford. 
....................................................................... DICKSON, RUFUS DEV Hoke. 

................................................................................ DIDLAKE, THOS. E Sbackelfords, Va. 
............................................................................... DOLLY, STEPHEK B Guilford. 

......................................................................... DOWNING, w1~~1.4~ C Cumberland. 
.................................................................................. DOZIER, RILEY C Camden. 

................................................................. DUNCAR, WILLIAM B., JR Wake. 
.............................................................................. FERREE, IDYL ARRIS Randolph. 

.................................................................................. FULLER, DAVID H Robeson. 
................................................................ GRAHAM, AUGUSTUS W., JR Granville. 

HAMILTOR, LUTHER .............................................................................. Carteret. 
HARRING~ON, HER'RY G ........................................................................ Bertie. 
HARRIS, NATHANIEL C ......................................................................... Rutherford. 

.................................................................................... HART, JULIAN G Forsyth. 
HORRIK, ADOLPH R ...................................... .leston, S. C. 
HUMXELL, LESLIE R ........................................................................... New Hanover. 
JEROME, EDWARD C .............................................................................. Guilford. 

........................................ JOHKSOR, JULIUS swell. 
.................................................................................. JOKES, GILMER A Macon. 

JOYNER, WILLIAM T .......................................................................... Wake. 
KING, JAMES C ...................................................................................... New Hanover. 
KIRKMAN, DON. R .............................................................................. Guilford. 
LEE, JAMES G ........................................................................................ Person. 

............................................................................ LEVINSOR, LOUIS L Johnston. 
LIMERICK, THOS. F ............................................................................... South Carolina. 
LYNCH, WILLIAXI E .............................................................................. Rowan. 

....................................................................... RIAc, JOHNSON, DOCTOR Robeson. 
.......................................................................... MCCUBBINS, BENJ. D Rowan. 

MARROW, HENRY B ............................................................................... Orange. 
.............................................................................. MEBANE, BANKS H Guilford. 
............................................................................... MOORE, WILLIAM P Burke. 

....................................................................... MORDECAI, WILLIAM G Durham. 



LICENSED ATTORNEYS 

6anze.  Cot~t~tg.  
MULL, JOHN P ....................................................................................... Cleveland. 
PEGG, HUBERT D .................................................................................... Guilford. 
PITTICAN, KENR'ETH A ........................................................................ Franklin. 
Pou, GEORGE R ...................................................................................... Johnston. 
POWELL, WILSON A .............................................................................. Norfolk, Va. 
PRUITT, THOS. P ................................................................................. Catawba. 
RAPER, PAUL R ................................................................................... ..Davidson. 
RATCLIFF, HUBEXT McR. ....................................................................A knson. 
SCOTT, LUTHER V. ................................................................................ Yadkin, 
SHELL, OTIS P ....................................................................................... Harnett. 
SLAWTER, JOHN D .............................................................................. Forsyth. 
SLOAN, RALPH S ................................................................................. ..Duplin. 
SMITH, MAJOR T ................................................................................... Rockingham. 
STROLE, GLENK l7 .................................................................................. Columbus. 
STROUP, RUSH ...................................................................................... Cleveland. 
STUBBS, HARRY 31 ................................................................................. Martin. 
TAYLOR, WILLIAM W ........................................................................... Warren. 
VALENTINE, ITINNEUS T ...................................................................... Nash. 
VINSON, BARNARD BEE ......................................................................... Warren. 
WALI~ER, DANIEL J .............................................................................. Alamance. 
WAELICK, GEO. h., JR .................................... .., 
WELLOXS, BENJAMIN I? ...................................................................... Johnston. 
WEST, EDGAR C ................................................................................... Sampson. 
WHITAKER, R O I ~ L U S  A., J R  ............................................................ Lenoir. 
WHITING, SEYMOGR W ........................................................................ Wake. 
WHITLEY, WILFORD L ........................................................................... Beaufort. 
WILLIAMS, ORVILLE L ........................................................................ Hy de. 
WILSON, ROBERT T ...................................... C e l l .  
WINBORVE, ROBERT W ......................................................................... Roanoke, Va. 



CALENDAR OF COURTS 

TO BE HELD IN 

NORTH CAROLINA DURING THE SPRING OF 1916 

SUPREME COURT 

The Supreme Court meets in the city of Raleigh on the first Monday in Feb- 
ruary and the last Monday in August in every year . The examination for 
applicants for license to practice law. to be conducted in writing. takes place 
on the first Monday in each term . 

The Judicial Districts will be called in the Supreme Court in the following 
order : 

First  District .......................................................................................................... b . 8 
Second District ........................................................................................................ e b  . 15 
Third and Fourth Districts .................................................................................. e b  %2 
Fifth District .......................................................................................................... e b  29 
Sixth District .......................................................................................................... 7 
Seventh District ...................................................................................................... 14 
Eighth and Ninth Districts ................................................................................ a . 2 1  
Tenth District ......................................................................................................... 28 
Eleventh District ..................................................................................................... Apr . 4 

...................................................................................................... . Twelfth District p 11 
Thirteenth District ................................................................................................ p 18 
Fourteenth District .............................................................................................. p . 25 
Fifteenth and Sixteenth Districts ..................................................................... a 2 
Seventeenth and Eighteenth Districts ................................................................ a 9 

............................................................................................. Nineteenth District A I y  16 
Twentieth District .................................................................................. 23 



SUPERIOR COURTS, SPRING TERM, 191 6 

The parenthesis numeral following the date of a term indicates the number 
of weeks during which the court may hold. 

TIprS CALENDAR IS UNOFFICIAL 

EASTERN D I V I S I O S  

FIRST JUDICIAL DISTRICT 
SPRING TEnx, 1916-Judge Allen. 

Pasquotank-Jan. 3T ( 2 )  ; Feb. 1 4 t  ( 1 )  ; 
U a r .  20 ( 1 ) .  

Camden-Mar. 13  ( 1 ) .  
Gates-Mar. 27 ( 1 ) .  
Washington-Jan. 1 7  ( 1 )  ; J u n e  5 ( 2 ) .  
Perquimans-Jan. 24 ( 1 )  ; Apr. 1 7  ( 1 ) .  
Currituck-Jan. 317 ( 1 )  ; Mar. 6 ( 1 ) .  
Chowan-Apr. 3 ( 1 ) .  
Beaufort--Feb. 211' ( 2 )  ; Apr. l o t  ( 1 )  ; 

Map 8 ( 2 ) .  
Hyde-May 22 ( 1 ) .  
Dare-Xay 29 ( 1 ) .  
Tyrrell-Apr. 2 4  ( 1 ) ;  May I t  ( 1 ) .  

SECOND JUDECIAL DISTRICT 
SPRING TERM, 1916-Judge Cooke. 

Kash-Jan. 24 ( 1 )  ; Feb. 2 8 t  ( 1 )  ; Xar .  
1 3  ( 1 )  ; May I* ( 1 )  ; &lay 8 t  ( 1 )  ; May 2 9 t  
( 1 ) .  

Wilson-Jan. 1 7  ( 1 )  ; Feb. 7 ( 1 )  ; Feb. 
14: ( 1 )  ; May 1 5  ( 1 )  ; J u n e  2 6 t  ( 1 ) .  

Edgeconbe-Mar. 6 ( 1 )  ; Apr. 3 t  ( 2 )  ; 
J u n e  5 ( 2 ) .  

lfartin-Nar. 20 ( 2 )  ; J u n e  1 9  ( 1 ) .  

THIRD JUDICIAL DISTRICT 
SPRIXG TERM, 1916-Judge Rountree. 

Northampton-Apr. 3 ( 2 ) .  
- E?lifax-Jan. 3 1  ( 2 )  ; M a r  20 ( 2 )  ; J u n e  / 
3 ( Z ) .  

Bertie-Feb. 1 4  ( 1 )  ; May 8 ( 1 ) .  
Warren-Jan. 1 7  ( 2 )  ; J u n e  1 9  ( 2 ) .  1 
Vance-Mar. 6 ( 2 )  ; May 22 ( 2 ) .  
Hertford-Feb. 28 ( 1 )  ; Apr. 1 7  ( 2 ) .  I 

FOURTH JUDICIAL DISTRICT 
SPRING TERM, 1916-Judge L ~ o m  

L e e M a r .  27 ( 2 ) ;  May S t  ( 1 ) .  
Chatham-Jan. 1 7  ( 1 )  ; ?Jar. 2 0 t  ( 1 )  ; 

May 1 5  ( 1 ) .  
Johnston-Feb. 2 1 t  ( 2 )  ; Mar. 1 3 t  ( 1 ) ;  

Apr. 24; ( 1 ) .  
Wayne-Jan. 24 ( 2 )  ; Apr. 1 0 f  ( 2 )  ; May 

29 ( 2 ) .  
Harnett-Jan. 10 ( 1 )  ; Feb. 7 t  ( 2 )  ; X a y  

22 ( 1 ) .  

FIFTH JUDICIAL DISTRICT 
SPRING TERM, 1916-Judge Devin. ! 

Jones-Apr. 3 ( 1 ) .  
Pitt-Jan. 1 7 1  ( 1 )  ; J a n .  24* (1 )  ; >far. 

20 ( 2 )  ; Apr. 17f  ( 1 )  ; d p r .  24^  ( 1 )  ; May 
2 2 t  ( 1 )  - - , \ - , .  

Craven-Jan. l o *  ( 1 )  ; Feb. 'it ( 2 )  ; Apr. 
101: ( 1 )  ; & b y  1 5 t  ( 1 )  ; May 2 9 t  ( 1 )  ; J u n e  
5" ( 1 ) .  

Carteret-Mar. 1 3  (1 )  ; J u n e  12  ( 2 ) .  
Pamlico-Jlay 1 ( 2 ) .  
Greene-Feb. 28 ( 2 ) ;  J u n e  26 (1 ) .  

SIXTH JUDICIAL DISTRICT 
SPRISG TERN, 1916-Judge Bond. 

Onslow-Mar. 6 ( 1 )  ; Apr. 17; ( 2 ) .  
Duplin-Jan. 10 f  ( 2 )  ; J a n .  31* (1 )  ; 

Riar. 2 7 t  ( 2 ) .  
~ a m ~ s o n - ~ e b .  7 ( 2 )  ; Mar. 1 3 t  ( 2 )  ; &ray ,.,, 

I 1b1. 
Lenoir-Jan. 24" ( 1 )  ; Feb. 21 i  ( 2 )  ; APT. 

l o  ( 1 )  ; &fay 22* ( 1 )  ; J u n e  127 (2 ) .  

SEVEliTH JUDICIAL DISTRICT 

SI'RING TERX, 1916-Judge C'onnor. 
Wake-Jan, 10"  ( 1 ) .  J a n  3 1 t  ( 1 ) .  Feb. 

7* ( 1 )  ; Mar. 6* ( 1 )  ; 'Mar . ' l 3 t  ( 4 )  ;' Apr. 
l o *  ( 1 )  ; Apr. 1 7 t  (3) ; May 8* ( 1 )  ; May 
2 2 t  ( 1 )  ; , J u n e  5* ( 1 )  ; J u n e  1 2 ~  (3 ) .  

Frankl~n-Jan.  17* ( 2 ) ;  Feb. 21f ( 2 )  ; 
May 1 5  ( 1 )  

EIGHTH JUDICIAL DlISTRICT 

SPRISG TERM, 1916-Judge Peebles. 
Brunswick-Nar. 20 (1) 
~o~urnbus- an. 3 1  6 j ;  ~ e b .  21 t  ( 2 )  ; 

Apr. 24 ( 2 ) .  
New Hanover-Jan. 17" (1 )  ; Feb. ' i t  

( 2 )  ; Apr. 3* ( 1 )  ; Apr. 1 0 i  ( 2 ) ;  May 8 
( 1 )  ; May 22f ( 2 )  ; J u n e  26" ( 1 ) .  

Fender-Jan. 24 (1 )  ; War. 6 t  ( 2 )  ; J u n e  
5 ( 1 ) .  

NINTH JUDICIAL DISTRICT 

SI~RIXG TERJII, 1916-Judge Daniels. 
Robeson-Jan 31" ( 1 )  ; Feb. 7 t  ( 1 )  ; Feb. 

a s ?  ( 2 )  ; Apr. 3 t  ( 2 )  ; Nay 15" (2) ;  
Bladen-Jan. 101: ( 1 ) ;  Mar. 13 (1 )  ; 

I n r .  247 ( 1 )  

. - A ~ p ? f e - ~ a d .  24  ( 1 )  ; Apr. 1 7 t  ( 1 )  ; J u n e  
1 L  (I). 

Cumberland-Jan. 17* ( 1 )  ; Feb. 1 4 t  ( 2 )  ; 
Mar. 20f ( 2 )  ; May I f  ( 2 )  ; N a y  29" ( 1 ) .  

TESTH JUDICIAL DISTRICT 

SPRISG TERX, 1916-Judge Whedbee. 
Granville-Feb. 1 4  ( 2 ) ;  Apr. 10  ( 2 ) .  
Person-Feb. 7 ( 1 ) ;  Apr. 24 ( 1 ) .  
Alamance-Jan. 2 4 t  ( 1 )  ; Mar. 6" ( 1 )  ; 

Mav 2 9 t  12) .  . . 
~urham- an. 101. ( 2 )  ; Feb. 28: ( 1 ) ;  

Mar. 13; ( 2 )  ; May I f  ( 1 ) ;  X a y  22 ( 1 ) ;  
J u n e  1 9 t  ( 1 ) .  

Orange-Mar. 27 ( 1 )  ; May 8 t  ( 1 ) .  



COURT CALEKDBR. 

- 
WESTERN DIVISION 

ELEYENTH JUDICLAL DISTRICT 
SPRING TERX, 1916-Judge Webb. 

Ashe-Apr. 10  ( 2 ) .  
Forsyth-Jan. 10  ( 2 )  ; Feb. 1 4 t  ( 2 )  ; Mar. 

1 3 t  ( 2 )  ; Mar. 27" ( 1 )  ; May 221 ( 2 ) .  
Rockingham-Jan. 24" ( 1 )  ; Feb. 28 t  ( 2 )  ; 

1RIaxr 15  (1) : J u n e  1 9 t  12 ) .  
Caswell-dpr. 3 ( 1 ) .  
Hurry-Feb 7 ( 1 )  ; Apr. 24  ( 2 ) .  
Alieghany-Xaj- 8 ( 1 ) .  

TWELFTH JUDICIAL DISTRICT 
SPRING T C R ~ I ,  1916-Judge Cline. 

Davidson-Feb. 28  ( 2 )  ; May 8~ ( 1 )  ; May 
29 1 2 )  - ~ 

G;iiford-Jan. 1 7 t  ( 2 )  ; J a n .  31* ( 1 )  ; 
Feb. 1$ ( 2 )  ; Mar. 1 3 t  ( 3 ) ;  Apr. 171  ( 2 )  ; 
Bias 1 ( 1 )  : May 1 5 t  ( 2 )  ; J u n e  1 2 1  ( 1 )  ; 
J u n e  19* (1). 

Stokes-Apr. 3" ( 1 )  ; Apr. 107 (1 ) .  

THIRTEESTH JUDICIAL DISTRICT 
SPRING TERM, 1916-Judge Jwt iee .  

11oo:e-Jan. 24" ( 1 )  ; Feb. 1 4 t  ( 1 )  ; May 
22- ( 1 )  

S t a d - F e b  7 t  ( 1 )  ; Apr. 3 ( 1 )  ; May 
1st (1) ~ - ,  

Richmond-Jan. 1 0 X  ( 1 ) ;  Nar .  271 ( 1 ) ;  
Ayr.  10" ( 1 )  ; X a y  291 ( 1 ) ;  J u n e  197 ( 1 ) .  

Union-Jan. 31" ( 1 )  ; Feb. 2 1 t  ( 2 )  ; Mar. 
2n* ( 1  i  . 1 : a a  R t  i l i  -. \ - , ;  .-..- - ,  \ - , .  

dnson-Jan. 17" ( 1 )  ; Mar. 67 ( 1 )  ; d p r .  
17  ( 1 )  : Aur .  2 4 t  ( 1 )  : J u n e  1 2 i  11) .  . , 

Hcotland--Xar. 13% '  ( 1 )  ; JIap 1; ( 1 )  ; 
J u n e  5 ( 1 ) .  

FOLXTEENTH JUDICIAL DISTRICT 
SPRING TERM. 1916-Judoe Cmter. 

FIFTEENTH JUDICIAL DISTRICT 
SPRING TCRM, 1916-Judge Ferguson. 

J1ontgomer~--Jan. 24" (1 )  ; b p r .  17f ( 1 ) .  
Randolph-Jlar. 20f ( 2 )  ; Apr. 3" ( 1 ) .  
Iredell-Jan. 3 1  ( 2 )  ; May 22 ( 2 ) .  

Cabarrus-Jan. 1 0  ( 2 )  ; Apr. 24 (2 ) .  
Davie-Feb. 28 ( 2 ) .  
Rowan-Feb. 1 4  ( 2 )  ; Mar. 1 3 t  (1) ; May 

8 ( 2 ) .  

SIXTEEA-TH JUDICIAL DISTRICT 
SPRIKG TERM, 1916-Judge Lane. 

Lincoln-Jan. 3 1  ( 1 ) .  
Cleveland-Jan. 1 7  ( 2 )  ; X a r .  27  (2 ) .  
Burke-Mar. 13  ( 2 ) .  
Caldweil-Feb. 28 ( 2 )  ; May 2 2 t  ( 2 ) .  
Polk-dpr. 1 7  ( 2 ) .  

SEVESTEESTH JUDICIAL DISTRICT 
SPRlXG TERM. 1916-Judge Shaw. 

Catamba-Feb. 7 ( 2 )  ; N a y  8 t  ( 2 ) .  
Mitchell-Apr. 1 0  ( 2 ) .  
Wilkes-Jan. 2 4 t  ( 2 )  ; Mar. 1 3  ( 2 )  
Yadkin-Xar. 6 ( 1 ) .  
Watanga-Uar. 27 ( 2 ) .  
Alexander-Feb. 21  ( 1 ) .  

EIGHTEENTH JUDICIAL DISTRICT 
SPRING TCXAI, 1916-Judge Adams. 

XcDowell-Jan. 2 4 ~  ( 2 )  ; Feb. 2 1  (2 ) .  
Rutherford-Feb. 7T ( 2 )  ; Xay 1 ( 2 ) .  
Transylvania-Apr 1 7  ( 2 ) .  
Henderson-Jan. 10  ( 2 )  ; U a r .  6" ( 2 )  ; 

Uay 2 9 t  ( 2 )  
Pancey-Mar. 27 ( 2 ) .  

NINETEENTH JUDICIAL DISTRICT 
SPRIXG TERX, 1916-Judge Harding. 

Buncombe-Jan. 1 0  ( 3 )  ; J a n .  3 1 t  ( 4 )  ; 
X a r .  6f ( 3 ) , ;  Apr. 3 ( 3 )  ; Nay I t  ( 3 )  ; May 
291 (4,). 

3lad1son-Feb. 28 ( 1 )  ; Mar. 277 (1 )  ; 
Apr. 241 (1 )  ; May 2 2 t  ( 1 ) .  

TWENTIETH JUDICIAL DISTRICT 
SI'RIiTG T m x ,  1916-Judge Long. 

Haywood-Jan. 24 ( 3 )  ; May 81' (2) .  
Swain-LIar. 6 ( 2 ) .  
Cherokee-Jan. 1 0  ( 2 )  ; Apr. 3 ( 2 ) .  
Macon-dpr. 24 ( 2 ) .  
Graham-filar. 20 ( 2 ) .  
C h - d p r .  1 7  ( 1 ) .  
Jackson-Feb. 21  (2 )  ; May 22 ( 2 ) .  

"Criminal cases. +Civil cases. TCivil and jail cases 



UNITED STATES COURTS FOR NORTH CAROLINA 

DISTRICT COURTS 

Easter% District-HEKRY G. CORNOR, Judge, Wilson. 
Western District-JAMES E. BOYD, Judge, Greensboro. 

EASTERN DISTRICT 
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CASES 
ARGUED AND DETERSIINED I N  THE 

S U P R E M E  C O U R T  

NORTH CAROLINA 
AT 

RALEIGH. 

SPRING TERM, 1915. 

ATLANTIC AND NORTH CAROLINA RAILROAD COMPANY 
v. B. P. WAY AND B. W. WAY. 

(Filed 22 April, 1915.) 

1. Courts - Intimation of Opinion -1nstrnctions - Appeal a n d  Er ror  - 
Trials. 

When the trial judge intimates during the trial of a case tha t  he  will 
peremptorily instruct the jury to answer the controlling issue in  favor of 
a party, upon the evidence, rendering i t  unavailing for  the opposing party 
to further develop his case, he, in  deference to the ruling of the court, 
may refrain from doing so, and appeal from the judgment accordingly 
rendered. 

2. State's Lands-Ent~y-Requisites-Navigable Waters  - Interpretation 
of Statutes. 

Originally lands covered by navigable waters were not subject to entry, 
but by the act of 18545, ch. 21, this was changed, permitting entries to 
be made under certain restrictions, giving to incorporated towns the power 
to "regulate the line of deep water, to which entries may be made," when 
the riparian lands are  situate therein. By Public Laws 1893, ch. 17, the  
words "to which entries may be made" mere changed so a s  to read "to 
which wharves may be built." Held, the statutes are  strictly construed 
with reference to the conditions under which entries may be made, and 
the entry does not confer a n  absolute and unrestricted title, but only a n  
easement for  the purposes specified in the statute, Revisal, see. 1696, or, 
perhaps, a n  estate upon condition. 

3. Entr ies  of Land Under Navigable Waters-Rights of Riparian Owners 
and  Others Therein. 

Lands under navigable waters a r e  not subject to entry except i n  the 
manner prescribed by the statute, and in strict conformity therewith, and 
then only by the  riparian owner, not being subject to entry by those hav- 
ing no interest in  the banks or shores. 
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4. State's Lands-Grants-Interpretation of Statutes. 
A grant of land covered by navigable waters, a s  permitted by statute, 

call have no further effect than the statute allows, and the grant  will be 
construed a s  if the statute had been written into it. Revisal, see. 1696. 

5. Courts-Intimation of Opinion-Instructions-Appeal and Error-New 
Trial-Scope of Inquity-Evidence. 

In  a proceeding to protest a n  entry under t h e  provisions of Revisal, 
scc. 1696, the trial judge erroneously holding that the former entry of the 
protestant conferred an absolute and indefeasible title to lands under 
navigable water to the deep-water margin, and judgment having been 
accordingly rendered and appealed from by the enterer without full devel- 
opment of the case, the judgment will be set aside on appeal, leaving open 
to the parties to show, if they can do so, other matters affecting the title, 
which a r e  relevant and available to them. 

( 2 ) APPEAL by defendant from Peebles, J., at  October Term, 1914, 
of CARTERET. 

Proceeding to protest Entry No. 4463 of a piece of land described as 
follows: "All that certain part of reclaimed land filled into the seawall 
of Morehead City, lying in the town of Moreliead City east of Seventh 
Street and south of Arendell Street, beginning on Seventh Street a t  the 
southwest corner of Lot No. 8 in Square No. 7, and running thence 
south along what is called Seventh Street on the land of the town of 
Morehead City to deep-water or harbor line of Bogue Sound, thence 
east 100 feet, thence north parallel with Seventh Street to the south- 
east corner of said Lot No. 8 in Square No. 7, thence west along the 
line of said Lot No. 8 100 feet to the beginning, being the reclaimed 
land of the former water front of Lot No. 8 in Square No. 7 in the 
plan of the town of Morehead City, and the water front thereof to 
deep-water or harbor line." 

The court submitted this issue to the jury: "Is the land described in 
the entry filed in this case vacant land and subject to entry thereof and 
grant from the State?" The entry of the defcndants embraced Lots 6 
and 7 in Square No. 7, as shown on the map of Morehead City. I t  was 
admitted that on 24 May, 1856, a grant was issued by the State to John 
M. Morehead and William H. Arendell for "the land lying around 
Shepherd's Point between high-water mark and the deep water of 
Bogue Sound, Newport River, and Calico Creek," which covered the 
land in dispute. This land, covered at  that time by the waters of 
Bogue Sound, was conveyed by John M. Morehead and others, on 2 
July, 1857, to the Shepherd's Point Land Con~pany, and the enterer 
claims to have acquired title by mesne conveyances from that company 
to Lot No. 8, which lies in Square No. 7, between Lots 6 and 7 and Lots 
9 and 10, the last two lots (9 and lo) ,  which are now claimed by the 
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protestant, being, a t  the time the deed of Morehead and others to the 
land company was executed, partly covered by the waters of 
said sound and partly dry land. The tracks of the protestant are ( 3 ) 
laid in Arendell Street, immediately back and north of Lots 9 
and 10, with a sidewalk intervening. Arendell Street is one of the 
public streets of Morehead City, and protestant bas its right of way 
thereon for its full width. Lots 9 and 10, and Lot 8, and Lots 6 and 7, 
in the order named, lie south of Arendell Street and the sidewalk, in 
the direction of Bogue Sound, and a t  the time of the grant to Nlorehead 
and Arendell, and the deed of Morehead and others to the land com- 
pany, they were covered by its waters a t  high tide, except a small part 
of Lots Nos. 9 and 10 on their northern side. At low tide all of Lots 
9 and 10, 8, and 6 and 7 were exposed, except a small part at  the lower 
end of Lots 6 and 7. In  1902 Lot No. 8 was filled in with oyster shells, 
which caused an accretion of the land to form, and a fish and oyster 
house were built thereon. This was done by A. T. Lavalette, under 
whom the enterer claimed Lot No. 8, and who held a deed for said lot, 
and claimed under the land company, and a wharf was constructed 
from these buildings across Lots 6 and 7 and far enough out for boats 
t o  reach the wharf at  low tide. Lot No. 8, after it was filled in as 
described, was above high-water mark with ordinary tides, but would 
be covered by "an extremely high tide." In  1913 a concrete sea-wall 
was built in front of these lots and of the town, and the space between 
it and high land was filled in with dirt and silt from dredgings made 
by the United States Government in Bogue Sound channel. The land 
is now above water and is dry land. This sea-wall, built for the pur- 
pose of filling in the space back of i t  to  high land, "was paid for by 
Morehead City and individual owners of property." I t  is stated in the 
case that the protestant "bought some parts of Block 7 from the Shep- 
herd Point Land Company and has been in possession of it for ten 
years, and that all property in Morehead City and adjacent thereto, 
not otherwise occupied, has been in the possession of the said land corn- 
pany for a great many years." It also appears that after the space 
between the sea-wall and high land had been filled in, a street was 
opened, presumably by the city, along and by the side of the wall, 
known as Evans Street, and Lots 6 and 7 now face on that street. 
There are 16 lots in Block 7. It is also stated that a grant was issued 
by the State for "all of this land," covering Lots 6 and 7, to the Shep- 
herd Point Land Company in 1857. The waters of Bogue Sound are 
navigable. 

The court held that, it having been admitted that the grant to More- 
head and Arendell covered Lots 6 and 7, which defendant had entered, 
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a second grant of the same land would be void, and the land was not, 
therefore, the subject of entry; and this being so, he would instruct the 
jury to answer the issue "No." The defendant, in deference to this 
ruling of the court, refrained from offering any further testimony or 

defense. The court then instructed the jury to answer the issue 
( 4 ) "No," if they believed the evidence, and defendant excepted. The 

jury answered the issue "No." Judgment was entered upon the 
verdict, and defendant appealed. 

Moore & Dzcnn and J .  F .  Duncan for plaintiff. 
Guion  & Guion and E. H.  Gorham for defendant. 

WALKER, J., after stating the case: The instruction of the court, to 
which the enterer deferentially submitted and refrained from further 
developing his case, was erroneous. The deduction from this opinion 
of the court as to the effect of Grant No. 83 to Morehead and Arendell 
was necessarily that the protestant was entitled to recover, or to have 
his protest sustained. If the grant conferred an absolute and unre- 
stricted title to the bed of the sound, the opinion was correct, but in the 
case of Shepherd's Point Land Co. v. At lant ic  Hote l  Co., 132 N. C., 517, 
a construction was put upon this very grant, No. 83, to Morehead and 
Arendell, and it was held that it conveyed only an easement for the 
purposes specified in the statute, Code, sec 2751, which has since been 
amended; Revisal, sec. 1696. Under Revisal, sec. 1693 (Rev. Code, ch. 
42, sec. 1 ; Acts 1854-5, ch. 21), lands covered by navigable waters were 
not the subject of entry as other lands; but this was changed by Acts 
of 1854-5, ch. 21, so that entries were permitted under certain restric- 
tions and only for the purposes indicated. The act provided as follows: 
"Persons owning lands on any navigable sound, river, creek, or arm of 
the sea, for the purpose of erecting wharves on the side of the deep 
waters thereof next to their lands, may make entries of the lands 
covered by water, adjacent to their own, as far as the deep water of 
such sound, river, creek, or arm of the sea, and obtain title as in other 
cases. But persons making such entries shall be confined to straight 
lines, including only the fronts of their own tracts, and shall in no 
respect obstruct or impair navigation. When any such entry shall be 
made in front of the lands in any incorporated town, the town corpora- 
tion shall regulate the line on deep water, to which entries may be 
made." By Public Laws 1893, ch. 17, the words "to which entries may 
be made" were changed so as to read "to which wharves may be built." 
The right to enter land covered by navigable water, even for the 
restricted uses and purposes, was, of course, an exception to the estab- 
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lished policy of the State, which had existed for many years, and a 
statute like this, which is special in its nature, should not be carried in 
meaning beyond a strict construction of its language, and should be 
confined in its operation to the specified purposes. The right thus to 
enter land under navigable water was confined to riparian proprietors, 
the words being: "Persons owning any lands on any navigable sound, 
river, creek, or arm of the sea" may so enter land, but for the 
purpose of erecting wharves on the side of the deep waters ( 5 ) 
thereof, next to their lands, and the entry can extend only to 
"deep water." They are also confined to straight lines and must not 
obstruct or impair navigation. It is true, the statute provides that they 
may thus enter the land covered by navigable water "and obtain title 
as  in other cases," but this means no more than that a grant should 
issue for the land, and the expression does not carry with it the mean- 
ing that the title shall be the same as in other cases where grants are 
issued for patentable lands. This could not be so, as the statute ex- 
pressly restricts the nature of the grant and defines the interest or es- 
tate thereby conveyed, and as said in Land Co. v Hotel Co., supra, the 
words of the grant must be considered as if the words of the statute, 
restricting the use of the land to the purpose of erecting wharves, had 
been written into it. One object of the grant was to afford foundations 
for wharves, and i t  conveyed an easement to use the land for the pur- 
pose specified in the statute. It was so held in Land Co. v. Hotel Co., 
supra; and i t  was further held in that case that the easement was inci- 
dental to the ownership of the banks or shores of the body of water, 
whether river or sound, and was inseparable from the riparian pro- 
prietorship. The Court further says: "If the construction contended 
for by the plaintiff is correct, no purchaser of a town lot fronting on 
the waters could have erected a wharf, pier, or bath-house, or enjoyed 
many other privileges incident to his riparian ownership, without the 
consent of the owners of the navigable waters, and the Shepherd's Point 
Land Company could now levy tribute upon the commerce, business, 
and pleasure of the citizens of the town. The right of navigation would 
be of little value if a corporation, after selling the lots with water 
fronts, could prevent the building of wharves and enjoying other privi- 
leges. If this were the purpose and policy of the Legislature, why 
restrict the grant to the purpose of 'erecting wharves on the side of 
deep water thereof next to their lands'? and why restrict the privilege 
to 'persons owning land on any navigable waters'?" The plaintiff in 
that case claimed under this very grant, No. 83, which described the 
land covered by navigable water around Morehead City from high- to 
low-water mark, or from the shore to the deep-water line. I t  was 
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held, as we will see, that  having lost the ownership of the shore, the 
rights under the grant passed to  the riparian owner, for the Court 
further said: "We are of the opinion that the grant to  Morehead and 
Arendell of Square 83 operated to give them an exclusive right or ease- 
ment therein as riparian owners and proprietors to erect wharves, etc.; 
that  when they ceased to be the owners of the land, by conveyance to  
the Shepherd's Point Land Company, such easement passed as appur- 
tenant thereto, and that  it has passed by the several conveyances of the 

land as appurtenant to  Square No. 1 ; that  such easement passed 
( 6 ) to  the defendant company, and the plaintiff has no such title to  

the soil under the navigable water as entitles i t  to maintain this 
action." The Court cited Gregory v. Forbes, 96 N. C., 77, and quoted 
with approval the language of Chief Justice Smith as follows: "The 
survey, and we assume the entry, which it  must follow, declare that i t  
(the land) is for wharf purposes, and this is the only use for which the 
grant could issue." The case of Florida v Phosphate Co., 32 Fla., 82, 
was also cited, and this passage taken from i t :  "In construing this act, 
not only are we to keep in view the real nature of the subject-matter, 
but i t  is to  be judged in the light of the rule applicable to all grants by 
the Government, which is that  they are to be strictly construed or to  
be taken most beneficially in favor of the State and against the grantee. 
The plan of the act is that  the title of the submerged land should be 
vested in the riparian owner for these uses and purposes. The State, 
for the considerations above mentioned, divests herself and invests the 
riparian owner with the title to  the land." This Court thus comn~ented 
upon the extract: "These considerations are for the purpose and end 
that  commerce may be benefited by the building of wharves, piers, etc. 
And the grant in this case is one of the class in which the subject of the 
grant, as long as it  is of that character to be used or built (upon) for 
the benefit of commerce, is apparent and controlling. The Court held 
that the right acquired was confined to the purposes set forth in the 
act." This Court also referred to  several cases in which it  was held 
that the use to  which the land was to  be applied controlled and re- 
stricted the estate granted, as in Robinson v. R. R., 59 Vt., 426, where 
i t  was held that  the grantee acquired only an easement when land was 
granted for a plank road, and Flaten 21. Morehead, 51 Minn., 512, when 
land was conveyed "for use as a public park," where the Court said: 
"It is not incumbent upon us a t  this time to determine the precise 
nature of the estate conveyed by this instrument, whether a new ease- 
ment was acquired by the village or an estate on condition or in trust. 
But we are obliged to consider the clause in connection with the re- 
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mainder of the deed and to give it the effect intended, if that  can be 
discovered and is reconcilable with the main purpose of the parties." 

If considered as an easement merely, as decided in Land Co. v. Hotel 
Co., the interest conveyed by the grant is necessarily incident to  the 
ownership of the shore It was so held in Zirnmerrnan v. Robinson, 114 
N. C., 39, where the Court said: "Riparian rights being incident to 
land abutting on navigable waters, cannot be conveyed without a con- 
veyance of such land, and such lands covered by navigable waters are 
subject to  entry only by the owner of land abutting thereon." This 
being the conclusion of the Court in the Land Co. case, that only an 
easement passed, it follows that  the judge was in error when he 
intimated otherwise, and afterwards held that  the land itself ( 7 ) 
passed, so that  a second grant therefor could not issue. If only 
an easement passed, the question arises, whether it  has been lost or 
abandoned in any way, and as to what are the rights of the parties in 
the newly made or reclaimed land. We confess that  the present state 
of the evidence is so uncertain, indefinite, and unintelligible that it 
would not be safe to  pass upon the important matters involved without 
a full disclosure of the facts, and we might do great injustice to  one or 
the other of the parties by undertaking now to decide them. It may 
appear more clearly and fully, a t  the next trial, what is the extent of 
protestant's right or easement in Arendell Street, and how and when 
acquired, and what is the status of the sidewalk with reference thereto. 
I s  i t  included in the right of way or not? And also how and when 
protestant acquired title to  Lots 9 and 10, if i t  is so owned, and how 
and when the enterer acquired title to Lot 8, if he has done so, and 
whether the protestant consented or contributed to  the expense of build- 
ing the wall and of filling in the space behind i t  with the dredgings 
from the channel of the sound. Has the enterer acquired title to  Lot 8 
by adverse possession, or in any other way; and, if so, did it  extinguish 
the protestant's easement in the land formerly covered by water in 
front of Lots 9 and 10; or how are his rights affected thercby and by 
the building of the sea-wall and the conversion of that  part of the bed 
of the sound into dry land? These are important questions, which 
should not be decided without a full knowledge of the facts and upon 
a mere consideration of the nature of Grant No. 83 to Morehead and 
Arendell. 

As has been done before in like cases, we direct that  the verdict and 
judgment be set aside, in order that  the facts may be found, upon 
proper issues submitted to  the jury, or otherwise, as the parties may 
agree, and that  the case may be tried to  a definite conclusion upon its 
real merits. 
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If the case should return to this Court, i t  niay become necessary to 
decide more precisely what is the nature of the estate or interest which 
passed by the grant from the State, but this will depend largely upon 
the facts then before us, as it may prove to be immaterial upon those 
facts whether i t  is an easement merely or an estate upon condition sub- 
sequent-a determinable or base fee. MThat we have said concerning 
tha t  interest is sufficient to dispose of this appeal, without any more 
definite expression of opinion in regard to  it. It is sufficient, for the 
present, to  say that  the judge was in error when he took the other view 
of it. 

New trial. 

Cited: R. R. 11. W a y ,  172 Y . C .  777; Davis v .  Morgan, 228 N.C. 83; 
Gaither v. Hospital, 235 S.C. 445. 

J. H. GROT'ES V. FRANK RARDEN. 

(Filed 14 April, 1915.) 

1, Public Officers-Holding Two Offices, Etc.--Constitutional Law-Penal- 
ties-Interpretation of Statutes. 

Ordinarily one who occupies a public position which requires him to 
perform legislative, euecutire, or judicial acts is a public officer within 
the intent and meaning of our State Constitution, Art. XIV, see. 7 ;  and a 
rural mail carrier being appointed by the Postmaster General of the 
United States, the head of his department, for  the performance of a con- 
tinuous and not an intermittent service of carrying the  mails, and coming 
within the classification of officers outlined in the Constitution a s  con- 
rtrued by the Supreme Court of the United States, is subject to the pen- 
alty imposed by Revisal, see. 2365, when in addition to such position he  
also holds that  of a constable. S. ti. Boorce, 132 N. C., 1108, where the 
incumbent operated a star route under contract with a contractor of the 
Government, cited and distinguished. 

2. Public Officers-Interpretation of Statutes. 
In  determining whether the incumbent of a certain position is a n  officer 

within the meaning of Art. XIV, sec. 7, of our Constitution, the fact that 
the Legislature in creating the position have declared i t  an office or em- 
ployment, is entitled to consideration, though not conclusive or determina- 
tive. 

APPEAL by plaintiff from Peebles, J., a t  January Term, 1915: of 
DUPLIN. 
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Action to recover a penalty of $200, imposed by section 2365 of the 
Revisal upon any person who shall presume to hold any office or place 
of trust or profit contrary to Article XIV, section 7, of the Constitution 
of the State. 

The statute confers the right of action to recover the penalty upon 
any one who shall sue for the same. 

The plaintiff offered evidence tending to prove that the defendant 
was an acting constable and was a t  the time a rural mail carrier. 

His Honor being of opinion that the position of rural mail carrier 
was not a public office, entered a judgment of nonsuit, and the plaintiff 
excepted and appealed. 

George R. W a r d  and John A. Gavin, Jr., for plaintiff. 
Stevens & Beasley for defendant. 

ALLEN, J. The Constitution, Art XIV, sec. 7, declares that "No per- 
son who shall hold any office or place of trust or profit under the United 

, States or any department thereof, or under this State, or under any 
other State or government, shall hold or exercise any other office or 
place of trust or profit under the authority of this State, or be eligible 
to a seat in either house of the General Assembly." 

The line between "offices" and "places of trust or profit" within ( 9 ) 
the meaning of the Constitution has not been clearly marked, 
principally because they approach each other so closely, and are in all 
essential features identical. 

In  Doyle  u. Raleigh, 89 N.  C., 133, the Court, speaking of this ques- 
tion, says: "It is apparent from the association that 'places of trust or 
profit' are intended which approximate to but are not offices, and yet 
occupy the same general level in dignity and importance. The mani- 
fest intent is to prevent double officeholding-that offices and places of 
public trust should not accumulate in any single person-and the super- 
added words of 'places of trust or profit' were put there to avoid eva- 
sions in giving too technical a meaning to the preceding words," and 
this was affirmed in State ex rel. Wooten  v .  Smi th ,  145 N. C., 476, the 
Court adding in the latter case: "The most important characteristic 
which distinguishes an office from a public agency is that the confer- 
ring of the office carries with it a delegation to the individual of some 
of the sovereign functions of the Government. In  this respect the terms 
'office' and 'places of trust' as used in our Constitution are synonymous. 
Doyle v. Raleigh, 89 N. C., 136; Barnhill v .  Thompson,  122 N.  C., 495. 

In  determining whether a position is an office, place of trust or profit, 
or an employment, the authorities, which are collected in the valuable 
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note to Attorney-General v. Tillinghast, 17 A. and E. Anno. Cases, 452, 
attach significance to  the fact that  an oath to  support the Constitution 
is required, or that  a bond for the faithful performance of duties must 
be executed, or that  the duties are prescribed by law, and not regulated 
by contract, or that the incumbent discharges independent duties and 
is not acting under the direction of others, or that the duties are con- 
tinuing and permanent in their nature and are not occasional or inter- 
mittent, or that the term is fixed and continuing and not temporary, 
or that the position is named an office or an employment in the statute 
creating i t ;  but in the absence of a constitutional provision these are 
only circumstances which are entitled to consideration, and are not 
determinative or conclusive. 

The editor of the note says: "It may be stated as a general rule, 
fairly deducible from the cases discussing this question, that  a position 
is a public office when i t  is created by law, with duties cast upon the 
incumbent which involve an exercise of some portion of the sovereign 
power and in the performance of which the public is concerned, and 
which also are continuing in their nature and not occasional or inter- 
mittent; while a public employment, on the other hand, is a position 
which lacks one or more of the foregoing elements." 

Our Court is in line with the current of authority, having adopted 
and approved the definition of an office, that i t  is "a public posi- 

( 10 ) tion to  which a portion of the sovereignty of the country, either 
legislative, executive, or judicial, attaches for the time being, 

and which is exercised for the benefit of the public," and saying fur- 
ther: "The most important characteristic which distinguishes an office 
from a public agency is that  the conferring of thc office carries with it  
a delegation to the individual of some of the sovereign functions of 
the Government." S. v. Smith, 145 N. C., 477. 

If,  therefore, there is no constitutional classification of offices and ein- 
ployments, and a duty is imposed upon the incumbent of a position 
which requires him to perform a legislative, executive, or judicial act,, 
he is a public officer, and otherwise an employee; and in determining 
the nature of the duty, the fact that the lawmaking power may have 
declared the position an office or an employment, although not con- 
clusive, is entitled to  consideration. 

If these principles are properly applied, the position of rural mail 
carrier has all the indicia of a public office. 

By reference to the postal lams and regulations of 1913. it  will be 
seen (sec. 718) that rural carriers are appointed by the Postmaster 
General; that they are required to  take an oath to support the Consti- 
tution (sec. 722), and to execute a bond to secure the faithful perform- 
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ance of their duties (sec. 723) ; that  the oath is referred to as an  official 
oath (sec. 722) ; his duties are designated as official duties (sec. 752), 
and mention is made of the official character of the carrier (sec 740). 
His term and his duties are fixed by law and not by contract, and the 
duties are continuing and not intermittent, and affect the public gener- 
ally. They are defined to be "the delivery into and collection from 
boxes on their routes of mail matter of all classes, serving of post- 
offices with mail wlicncvcr such service is authorized, sale of stanips 
and supplies, receiving and receipting for matter presented for regis- 
tration, delivery of registered matter, the handling of registered matter 
in transit over their routes, taking of applications for money orders 
and the money therefor, the forwarding of inail addressed to  their 
patrons and the transfer of mail of former patrons whose addresses 
have been changed to other routes, the erectlon of United States col- 
lection boxes, and the performance of such other duties as may be 
required of them by law and the regulations of the department, to  
administer oaths required of pensioners and their witnesses in the 
execution of pension vouchers." 

It is also provided in section 741 that  a rural carrier shall not hold 
any State, county, municipal, or township office, which is a prohibition 
usually imposed upon officers, and not upon employees. 

We have thus dealt wit11 the question with reference to public offices 
generally, and not as applied particularly to positions held under the 
Government of the United States, but as to the latter there 
seems to be a dividing line marked by the Constitution itself ( 11 ) 
between offices and en~ploynients. 

Tlie Constitution of the United States, Art. 11, sec. 2, says the Presi- 
dent "shall nominate and, by and ~vltli the advice and consent of the 
Senate, shall appoint ambassadors, otlier public ministers and consuls, 
judges of the Supreme Court, and all other officers of the United States 
wliose appointments are not herein othern-ise provided for and which 
shall be established by law-. But the Congress may, by law, vest the 
appointment of such inferior officers as they may think proper in the 
President alone, in the courts of law, or in the lieads of departments"; 
and in construing this section of the Constitution, the Court said, in 
Vnited States v. Germaine, 99 U. S.. 508: '.The Constitution, for pur- 
poses of appomtment, very clearly divides all its officers into two 
classes. The primary class requlres a nomination by the President and 
confirmation by the Senate. But, foreseeing that when omces becaslie 
numerous and sudden reniovals necessary, this mode might be incon- 
~ e n i e n t ,  it TT-as provided that,  in regard to  officers inferior to  those 
specially mentioned, Congress might by law vest their appointment in 
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the President alone, in the courts of law, or in the heads of depart- 
ments. Tha t  a11 persons who can be said to hold an  office under the 
Government about to be established under the Constitution were in- 
tended to  be included within one or the other of these niodes of 
appointment, there can be but little doubt." 

It was held in this case that  a surgeon appointed by the Commis- 
sioner of Pensions was not a public officer, because he was not appointed 
by the head of a department. 

The two cases of United Xtates v. Hartwell, 73 TJ. S., 385, and United 
States v. Smith, 124 U. S., 525, Illustrate the application of this rule, 
making the character of the position to depend upon the source of the 
appointing power. 

I n  the first i t  was held that  a clerk in the office of the Assistant Treas- 
urer of the United States, appointed with the approval of the Secretary 
of the Treasury, who was the head of the department, ~ 7 a s  a public ofi- 
cer, and in the second, that  a clerk of a collector of customs, appointed 
by the collector, who was not the head of a department, was not an 
officer. 

I n  tlie latter case the Court says: "A clerk of the collector is not an 
officer of the  United States within the provisions of this section; and i t  
is only to  persons of that  rank tha t  the term public officer, as there 
used, applies. An officer of the United States can only be appointed by 
the President, by and with the advice and consent of the Senate, or by 
a court of law, or the head of a department. A person in the serrice of 
the  Government who does not derive his position from one of these 

sources is not an officer of the United States in the sense of the 
( 12 ) Constitution. The subject was considered and determined in 

United States v. Germaine, 99 U. S., 508, and in the recent case 
of United States v. Mouat, 124 U. S., 303. 'IYhat we have here said is 
but a repetition of what was there authori ta t i~ely declared. . . . The 
case of Unzted States v. H a r t z ~ d l ,  73 U. S., (6 Wall.) ,  385, does not 
militate against this view. The defendant there, i t  is true, was a clerk 
in the office of the assistant treasurer a t  Boston, but his appointment 
by tha t  officer under the act of Congress could only be made with the 
approbation of the Secretary of the Treasury. This fact, in the opinion 
of the Court, rendered his appointment one by the head of the de- 
partment ~ ~ i t h i n  the constitut~onal provision upon the subject of the 
appointing power." 

The question was again considered in LTnzted States v. rlloz~at. 124 
U. S., 303, and the same conclusion reached. the Court saying: "What 
is necessary to  constitute a person an oficer of tlie United States, in 
any of the various branches of its service, has been very fully con- 
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sidered by this Court in United States v .  Germaine, 99 U .  S., 508. In 
that case it was distinctly pointed out that under the Constitution of 
the United States, all its officers were appointed by the President, by 
and with the consent of the Senate, or by a court of law, or the head 
of a department, and the heads of the departments were defined in 
that opinion to be what are now called the members of the Cabinet. 
Unless a person in the service of the Government, therefore, holds his 
place by virtue of an appointment by the President, or of one of the 
courts of justice or heads of departments authorized by law to make 
such an appointment, he is not, strictly speaking, an officer of the 
United States." 

The rural mail carrier is, as we have seen, appointed by the Post- 
master General. a member of the Cabinet and the head of his d e ~ a r t -  
ment, and therefore comes within the classification of officers outlined 
in the Constitution as construed by the Supreme Court of the United 
States, and this position is not in conflict with S. v. Roone, 132 N. C., 
1108, in which i t  was held that a carrier of mails operating upon a star 
route was not a public officer, because the mail carrier in that case was 
occupying his position under contract with a cont.ractor of the Govern- 
ment, and not by the appointment of the head of any department of 
Government, as is the rural mail carrier. 

It was held in U. S.  v .  McRary, 91 Fed. Rep., 295, that a letter car- 
rier appointed by the Postmaster General mas an officer. 

We are, therefore, of opinion that his Honor was in error in hold- 
ing that a rural mail carrier is not an officer. 

Error. 

Cited: S .  v. Scott, 182 N.C. 870; X. v. Kelly, 186 N.C. 378; Harris 
v. Watson, 201 N.C. 666; Grimes v .  Holw~es, 207 N.C. 296; Brigman v .  
Baley, 213 N.C. 122; I n  re Yelton, Advisory Opinion, 223 N.C. 851; 
I n  re Advisory Opinion I n  re Phillips, 226 N.C. 777, 778; Harrington 
& Co. v. Renner, 236 N.C. 327. 

D. C. LOVE, ADMINISTRATOR, V. ELIZAlBETH P. WEST ET AL. 
( 13 

(Filed 22 April, 1915.) 

Limitation of Actions-Mortgages-Actions to Poreclose-Absence from 
State-Interpretation of Statutes. 

Revisal, see. 366, is general in its terms and excludes from the compu- 
tation of the statutory period which will bar a right of action the absence 

49 
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from the State for a year or more of the party pleading the statute of 
limitation. without exception of instances where proceedings in rem will 
lie against property situated here: and where the ten-year statute, Re- 
risal, sec. 381, subsec. 3. relating to the foreclosure of a mortgage on land, 
is pleaded, the absence of the mortgagor from the State for the length of 
time prescribed in the first named section, or longer, will not be counted, 
nor  ill any presumption of payment of the debt be raised within the 
period allowed for the comnlencement of the action 

HOKE, J., concurs in result. 

APPEAL by plaintiff from Allen,  J., at  September Term, 1914, of KEW 
HAKOVER. 

Civil action heard upon a report of referee. His Honor confirnied 
the report, and the plaintiff appealed. 

John D.  B e l l a m y  13 S o n  for p l a i n t i f .  
Herber t  X c C l a m m y .  B e l l a m y  (e: B e l l a m y  for de fendan t .  

BROWN, J .  This action is brought to foreclose a mortgage, executed 
by Samuel J. West to George Harris in 1877, securing a note payable 
two years after date. The property described in the inortgage is the 
one-fifth interest TI-hich the mortga,gor omned in the mortgaged prem- 
ises. The defendants pleaded the statute of liinitations. The referee 
and tlie judge belom held that  the action n.as barred 

I t  is admitted that the mortgagor left the State of Korth Carolina in 
1879 and since the2 has resided continuously outside of this State. I n  
1902 the mortgagor conveyed his interest in the property to  the de- 
fendants Elizabeth P.  K e s t  and hlariana TVest. This action was inqti- 
tuted 1 April, 1903, for thc purpose of foreclosing tlie mortgage upon 
the said one-fifth interest. The said Elizabeth P. and Mariana are 
parties defendant. 

Under section 391, subsection 3, of the Revisal an action for the fore- 
closure of a mortgage is generally barred in ten years, unless i t  has 
been kept alive by paynients or r e n e ~ ~ e d  promises to pay. But  there is 
a general exception which applies to this cause of action. as well as 
others. 

Section 366, Revisal, reads as f o l l o ~ ~ s :  "If when the cause of action 
accrue . . . against any person he shall be out of the State, action 

may be coimnenced . . . ~ ~ i t h i n  the times herein respectively 
( 14 ) limited after the return of such person into this State;  and if 

after such cause of action shall hare  accrued . . . such person 
shall depart from and reside out of this State or remain continuously 
absent therefrom for the space of one year or more, the time of his 
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absence shall not be taken as any part of the time limit for the com- 
mencement of such action or the enforcement of such judgment." 

I t  is contended by the defendants that the proceeding to foreclose a 
mortgage is an action in rem, which could have been commenced at 
any time, without personal service upon the mortgagor, and that  for 
this reason this particular cause of action does not come within the 
provisions of section 366. 

It is unnecessary to  discuss the character of this action, whether in 
personam or in rem, as the statute contains no exception. Some of the 
States have enacted statutes similar to ours, but have provided therein 
that  they shall not apply to  proceedings which may act directly upon 
the property situate within the State, as proceedings in rem do; but 
there is no such exception in our statute. 

A number of States have statutes similar to ours, and in all of them, 
that  we have examined, i t  has been heId that an action to  foreclose a 
mortgage comes within the purview of the statute, unless there is an 
exception, and that the absence of the mortgagor from the State sus- 
pends the running of the statute. Fallwell v. Henning, 78 Tex., 275; 
also case, 88 Tex., 368; also case, 89 Tex., 214; Wood v. Goodfellow, 
43 Cal., 185; Wall v. Wright, 66 Cal., 202; Emory v. Keigham, 94 Ill., 
543; Robertson v. Stubemiller, 93 Iowa, 326; Chicago R. R. v. Cook, 
43 Ran., 83; Wholly v. Eldridge, 24 Minn., 358. 

We have held that if a debtor is out of the State a t  the time the cause 
of action accrues, the statute of limitation does not begin to run until 
he returns t o  this State for the purpose of making it  his residence. 
Armfield v. Moore, 44 N. C., 157. I n  that  case it is said: "It is not the 
policy of this State to drive its citizens, directly or indirectly, to seek 
their legal remedies abroad, or to  encourage nonresidents to keep out 
of i t  and beyond the jurisdiction of its courts, as would be the case if 
by keeping out of the State the debtor or person against whom a cause 
of action exists could avail himself of the lapse of time during his 
absence." The point presented by this appeal has been practically 
decided in this Court by Grist v. Williams, 111 N. C., 54. 

This was an action in rern in which the plaintiff was proceeding by 
attachment against property located within this State, the defendant 
being a resident of the State of Virginia. I n  that case it  is held that 
the fact that  a nonresident debtor has property within the State will 
not affect the statutes suspending the operation of the statute of limi- 
tations for the period during which the person against whom the judg- 
ment is made is out of the State. 

It has been suggested that a presumption of payment has ( 15 ) 
arisen against the bond and mortgage sought to be foreclosed. 
It has been said that for the sake of repose, and to discourage stale 
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claims, the law, after the lapse of twenty years, raises a presumption 
of payment or rather of an abandonment of the cause of action. That 
was held, as to  a legacy, in Cox v. Brower, 114 N. C., 423, and the 
learned judge writing the opinion seenis to  think the presumption would 
apply to bonds and iiiortgages. 

I n  respect to bonds under seal, the common-law doctrine of a pre- 
sumption of payment which was rebuttable has been superseded by a 
statute of limitations, and where the statutory period has expired there 
is no rebuttable presumption of payment. 

The debt is completely barred unless thc party seeking to recover on 
i t  can rebut the statute in the manner required by law. Under our law 
bonds and mortgages are barred in ten years, and no action can be 
maintained thereafter on them in the absence of proof tolling the 
statute. It is not a rebuttable presumption of payment which arises, 
but an absolute bar to  the action. 

This action would be barred in ten years from the date when the 
mortgage debt became due, but for the express provision of the statute 
which we have quoted. During the absence of the defendant from the 
State no limitation or presumption arises against the debt, for the 
creditor is not compelled to conmence his action until after the debtor 
returns to the State. His absence from the State rebuts the statute 
and any presumption of payment of the debt. 

Upon the findings of fact and adniissions in the pleadings, the plain- 
tiff is entitled to judgment of foreclosure. The cause is remanded to 
the Superior Court of Kew Hanover County with instructions to enter 
judgment accordingly. 

Reversed. 

HOKE, J., concurring in the result: Recognizing the correctness of 
the position stated in the principal opinion, that on the facts of this 
case the continued absence of the mortgagee from the State will pre- 
vent the running of the statute of limitations, I am of opinion that 
independent of such statute, and in addition thereto, the comnion-law 
presumption of payment after twenty years still prevails with us, and, 
unless the same is rebutted, that such presumption may defeat a re- 
covery. I n  re Dupree's Will, 163 N. C., 256; I n  re Beauchamp's Will, 
146 N. C., 254; Worth v. Wrenn, 144 N. C., pp. 656-660; Cox v. 
Brower, 114 N. C., 422; Headen v. Woi.nack, 88 N. C., 468; Cartwright 
v. Kenan, 105 U. S., 1; Campbell v. Brown, 86 U. S., 396. 

I n  Cox v. Brower, supra, Burwell, J., delivering the opinion, quotes 
with approval from Lawson on Presumptive Evidence. as fol- 

( 16 ) lows: "Independently of a statute of limitations, or in the 
absence of one after a lapse of twenty years, the law raises a 
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presumption of payment as to bonds, mortgages, legacies, taxes, judg- 
ments, the due execution of trusts and the performance of covenants." 

And in applying the principle, it is held, in Campbell v. Brown, supra, 
and in other cases, that  absence from the State will not of itself repel 
the presumption. 

This presun~ption, however, as heretofore stated, is not absolute as in 
the case of our present statute of limitations, but is one of fact, and 
rebuttable by proper evidence. I n  the present case the note and mort- 
gage having matured in 1879, and twenty-four years having elapsed 
prior to the institution of the present action in 1903, if nothing else 
appeared the claim would be barred by reason of the corninon-law 
presumption. The referee, however, has found as a fact that  the note 
and mortgage have not been paid off, and the presumption referred to 
being thus rebutted, I concur in the disposition made of the case. 

Cited: Rank v. Appleyard, 238 K.C. 147 

CHARLES M. BLEAKLEY v. R. L. CANDLER. 

(Filed 14 apri l ,  1915.) 

Corporations-Shares of Stock-Collateral-Transfer on Books-Judgment 
Creditor-Priorities. 

A pledgee of certificates of stock in a private corporation does not lose 
his priority of lien to a n  attachment creditor because the transfer of the 
collateral has not been theretofore made on the books of the corporation 
(Revisal, sec. 1168) ; for the books not being open to public inspection, 
no good purpose would be thereby subserved, and the effect of a require- 
ment of this character would be to restrict the negotiability of the stock, 
unduly hamper commercial transactions in respect to it ,  and consequently 
depreciate its value. 

APPEAL by intervenor from Lyon, J., a t  Kovember Term, 1914, of 
FORSYTH. 

Action instituted against the defendant Candler to  recover the sum 
of $300 due by note and to enforce an attachment levied upon five 
shares of stock in the Gilnier Bros. Coinpany, a corporation of North 
Carolina. 

The Commonwealth Bank intervened, claiming that  it mas the owner 
of said stock. 

The parties agreed upon the following facts: 
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1. That Charles IT. Bleakley is a resident of the State of Virginia, 
and a t  the time of the institution of this suit the defendant R. L. 
Candler was a resident of the State of Maryland, but that since the 

institution of the action he has died, and L. A. Vaughn of 
( 17 ) Winston-Salem, N. C., has been appointed his adn~inistrator; 

that the interpleader, The Commonwealth Bank, is a banking 
corporation, organized under the laws of the State of Maryland, doing 
business in the city of Baltimore in said State; and that Gilmer Bros. 
Company, the garnishee, is a corporation organized under the laws of 
the State of Sorth Carolina, with its principal office and place of busi- 
ness in Winston-Salem, iY. C. 

2. That on 27 June, 1905, Stock Certificate No. 74 for five shares of 
Gilmer Bros. preferred stock, of the par value of 8100 per share, was 
issued to R.  L. Candler, and that the stub of Certificate No. 74 in the 
possession of Gilmer Bros. Company bears no entries since the date of 
the issue of the stock. 

3. That on 27 October, 1911. R.  L. Candler horrov-ed from the Com- 
monwealth Bank, in the city of Baltimore, State of Maryland, the sun1 
of $700, and executed his promissory note dated 27 October, 1911, for 
the sum of $700, payable 1 March, 1912, and a t  the time he secured the 
said loan he delivered to the bank with the note, as collateral security, 
Certificate No. 74, for five shares of Gilmer Bros. preferred stoclc, said 
certificate being indorsed in blank by him before deIivery to the bank. 

4. That there is still a balance due on said note of $475, with interest 
on $700 from 1 March, 1912, to 26 October, 1912, and on $475 from 26 
October, 1912, until paid, and that the said Common~~ealtli  Bank still 
holds said Stock Certificate S o .  74 for five shares of Gilmer Bros. stock 
as collateral security for the payment of said note. 

5 .  That on 31 August, 1912, the plaintiff Charles \I-. Bleakley insti- 
tuted an attachment suit in the Superior Court of Forsyth County 
against R. L. Candler to recover the sum of $300, w t h  interest from 28 
February, 1911, said amount being due the said Charles TIT. Bleakley 
upon a note executed by R.  L. Candler for the sum of $300, in the city 
of Baltimore, Maryland, on 28 February, 1911. That a warrant of 
attachment mas issued in said action and a summons mas s e r ~ e d  upon 
Gilmer Bros. Company to appear before the clerk of the Superior Court 
of Forspth County and answer upon oath what i t  owed the defendant 
R. L. Candler, or what stock the said R. L. Candler had in Gilmer Bros. 
Con~pany at the time of the service of the attachment, as appears in 
the record. 

6. That Gilnier Bros. Company answered that  the stock book of Gil- 
mer Bros. shows that  on 27 June, 1905, Stock Ce~tifioate No. 74 for five 
shares of Gilmer Bros. Company preferred stock of the par value of 
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$100 was issued to R. L. Candler, and that  said stock certificate is not 
now in the possession of Gilnier Bros. Company, and it has no kno~vl- 
edge of where said stock certificate now is. Also that  i t  has no knowl- 
edge of any debts or effects belonging to R. L. Candler, as appears in 
the answer of Gilmer Bros. Company. 

7. That  on 5 September, 1912, the sheriff of Forsyth County ( 18 ) 
served the following notice upon Gilmer Bros. Company: 

"You will take notice that by virtue of an attachment issued in the 
above entitled cause froin the Superior Court of Forsyth County, a copy 
of said attachment having been delivered to  you, that I do levy upon 
the five shares of stock owned in your company by the defendant R. L. 
Candler, evidenced by Certificate KO. 74, and do forbid you from mak- 
ing any transfer of the said stock, or of the certificate representing said 
stock, upon your stock transfer book until the orders of the court per- 
mit you to do so, in the cause now pending as entitled above." 

8. That the following is a copy of article 9, sections 2 and 3, of the 
by-laws of Gilmer Bros. Company: 

"SEG. 2. The shares of thc coinpany shall be transferable only on 
the books of the company, upon surrender and cancellation of the out- 
standing certificates for the shares as transferred, and a new certificate 
issued therefor. 

"SEC. 3. The transfer book shall be the only evidence as to who are 
the shareholders entitled to vote a t  any meeting of the stockholders." 

9. That the Comn~onwealtll Bank has interpleaded in said action 
and has asked that it be decreed to have a lien on said five shares of 
Gilmer Bros. stock prior to that of the plaintiff. 

10. That  the Comnionwealth Bank has not advertised the five shares 
of stock for sale, but is holding same, and that Gilnler Bros. Company 
has not paid out any dividends on said stock, but is holding same pend- 
ing the outconle of this action. 

11. That  no transfer of Stock Certificate S o .  74 was ever made on 
the transfer book of Gilnier Bros. Company, but that from the transfer 
book of Gilmer Bros. Company the said R. L. Candler appears to  be 
the owner of Certificate No. 74; that Gilrner Bros. Company has not 
been requested to  make any entry on its transfer book of any kind at 
any time prior to the issuing of the attachment in this cause, and had 
no knowledge or notice of the transfer to the Conlnion~~-ealth Bank 
prior to  the institution of this action and service of this attachment. 

12. That L. A. Vaughn, administrator of R. L. Candler, has in his 
hands, as assets belonging t o  the estate, the sum of $401.80 in cash, 
and that  claims h a w  been filed by creditors with the said L. A. Vaughn, 
administrator, aggregating $543.53, other than the claims of this plain- 
tiff; that  the $300 claim of plaintiff would make total clainis filed jvith 
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L. A. Vaughn, administrator, and due by the estate of R. L. Candler of 
$843.53. 

His Honor rendered judgment in favor of the plaintiff, holding that 
the attaching creditor had priority over the bank, and the bank ex- 
cepted and appealed. 

( 19 ) Louis 151. Xwink for plaintiff. 
Manly ,  Hendren &: Womble for defendant. 

ALLEX, J. The authorities arc in conflict as to  the rights of the 
holder of a certificate of stock deposited as a security for a loan, which 
has not been transferred on the books of a corporation, as against an 
attaching creditor, under statutes similar to  our own (Rev., sec. 11681, 
which provides: "The shares of stock in every corporation shall be 
personal property, and shall be transferable on the books of the corpo- 
ration in such manner and under such regulations as the by-laws 
provide; and whenever any transfer of shares shall be made for col- 
lateral security, and not absolutely, i t  shall be so expressed in the entry 
of the transfer." 

It is held in some jurisdictions that the creditor acquires priority by 
the levy of the attachment, upon the ground that  the statute is manda- 
tory, and that  i t  is equivalent to  a requirement of registration, and the 
holder of stock which has not been transferred in accordance with the 
statute is treated as would be the holder of an unregistered mortgage as 
against one which has been registered. Bank v .  F'olsom, 7 N. M.. 611; 
Sabin v .  Bank ,  21 Vt., 353; Barlk v .  Hustings, 7 Col. App., 129; I n  re 
Murpheg, 51 JT7is., 519. 

The weight of authority is, however, against this view, and in favor 
of the position that the purpose of the statute requiring a transfer upon 
the books of the corporation is to prevent fraudulent transfers and to 
protect the corporation in determining the question of membership, 
the right to  vote, the right to participate in the management of the 
corporation, and the payment of dividends. 2 Cook on Corp., 1367- 
1389; 4 Thomp. on Corp., sec. 4335; 1 Nachen Mod. Law Corp., sec. 
886; 3 Ruling Case Law, p. 864; dfasury v .  Bank,  93 F.,  605; Lund v. 
Mill Co., 50 hlinn., 36; Bank v .  Xch'lrath, 13 N. J .  Eq., 24; Wilson v. 
R .  R., 108 Mo.. 609; Tombler v. Ice Co., 17 Tex. Civ. App., 601; Mc- 
ATeill v .  Ba?zk, 46 N. Y.,  331; Comeuu v.  Oil Co., 3 Daly (N. Y.),  219; 
Finney's Appeal, 59 Pa.  St., 398; Clark v. Bank,  61 hliss., 613; Bank v .  
Gas Co., 6 Wash., 600; Thzcrber v .  Crwmp, 86 Ky., 418; Bank v .  Xtand- 
rod, 8 Idaho, 740; Lipscomb v .  Condon, 56 W .  Va., 416; 1WcCluney v. 
Colwell, 107 Tenn., 592; Cooper v .  Grif f in,  1 Q. B., 740; Everett Y. 

Bank ,  82 Neb., 191; Rank v. R. B., 157 Cal., 573. 
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In 2 Cook on Corporations, page 1367, the author says: "The de- 
cided weight of authority holds that he who purchases for a valuable 
consideration a certificate of stock is protected in his ownership of 
stock, and is not affected by a subsequent attachment or execution 
levied on such stock for the debts of the registered stockholder, even 
though such purchaser has neglected to have his transfer registered on 
the corporate books"; and again at  page 1389: "The decisions 
and statutes of the various States show clearly that public ( 20 ) 
policy and the legitimate demands of trade have gradually 
caused the courts and legislatures of the various States to establish the 
rule that a sale or pledge of certificates of stock has precedence over a 
subsequent attachment levied on that stock for the debt of the vendor 
or pledgor, and that the failure of the pledgee or purchaser of the 
certificate to obtain a registry on the corporate books is not fatal to  
his interest in the stock." 

The case cited from California is also reported in 21 A. and E. Anno. 
Cases, 139, to which there is a note, collecting the cases by States which 
fully support the opinion of the editor, that in the absence of a statute 
which in express terms or by necessary implication gives priority to the 
attaching creditor, i t  is generally held that the holder of the stock either 
as a purchaser or a pledgee has the preference, although the transfer of 
the stock has not been entered on the books of the corporation. 

We adopt the latter position, which is not only supported by the 
weight of authority, but also, in our opinion, rests upon reason and a 
sound public policy. 

Registration is for the purpose of giving notice, and is based upon 
the idea that the public have the right to inspect the registry, and this 
condition does not prevail with us as to the stock book of a private 
corporation, which those who are not stockholders nor interested in the 
corporation have no right to see. 

As was said in the case from Kentucky, speaking of a statute like 
ours: "But the section does not operate as a registration law in the 
interest of the creditors of the stockholders, for the reason that the 
books of the company are not required to be kept open for the inspec- 
tion of the public. The books are required to be kept open to the 
stockholders only; outsiders have no right to demand an inspection of 
the books." 

The provision requiring a transfer upon the books of a corporation 
cannot be of any practical benefit to the outside creditor, because, as he 
cannot see the books, he can have no means of knowing whether the 
transfer has been made or not; and in this respect the law as to the 
registration of mortgages furnishes no analogy, because the registry of 
mortgages is open to the public. 
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The other view would also unduly hamper commercial transactions 
and would have a tendency to depreciate the value of stock, as do all 
restrictions upon its negotiation. 

If it  should be held that  a transfer upon the books of a corporation is 
necessary to vest the title in a purchaser or a pledgee, the owner of 
stock in order to secure a loan would have to  incur the expense and 
trouble of having the stock transferred to  the lender upon procuring a 
loan, and of having it  retransferred upon payment, and if he borrowed 

in sections where the books of the corporation were not acces- 
( 21 ) sible, i t  would make it  difficult, if not impossible, to  procure a 

loan, and one of the elements of value would be greatly ini- 
paired. 

It is true that  in Morehead v. R.  R., 96 N. C., 365, there is an intima- 
tion that a transfer of stock can only be effectual by a transfer upon 
the books of a corporation, but the later cases of Havens v. Bank, 132 
N. C., 214, and Cox v. Dowd, 133 N. C., 537, are in line with the cur- 
rent of authority. 

I n  the Havens case the Court quotes with approval from McNeill v. 
Bank, 46 N. Y., 523, that  "The common practice of passing the title to  
stock by delivery of the certificate with blank assignment and power 
has been repeatedly shown and sanctioned in cases which have come 
before our courts. . . . It has also been settled by repeated adjudica- 
tions that, as between the parties, the delivery of the certificates with 
assignment and power indorsed passes the entire title, legal and equit- 
able, in the shares, notwithstanding that  by the terms of the charter or 
by-laws of the corporation the stock is declared to  be transferable only 
on its books; that such provisions are intended solely for the protection 
of the corporation, and can be waived or asserted a t  its pleasure, and 
that  no effect is given to them except for the protection of the corpora- 
tion; that  they do not incapacitate the shareholder from parting with 
his interest, and that  his assignment, not on the books, passes the entire 
legal title to  the stock, subject only to  such liens or claims as the 
corporation may have upon it, and excepting the right of voting a t  
elections." 

The authorities and reasoning as to  the effect of a public statute 
upon the rights of the parties have greater force when applied to the 
by-laws of a corporation, which are intended primarily t o  regulate 
dealings between the corporation and its stockholders. 

We are therefore of opinion, upon reason and authority, that  his 
Honor was in error in holding that  the attaching creditor has a priority. 

Reversed. 
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Cited: Castelloe v. Jenkins, 186 N.C. 172; Bank v. Schlichter, 191 
N.C. 355; Jones v. Waldroup, 217 N.C. 188. 

COLONIAL TRUST COMPANY, W. L. GARRIS AND WIFE v. STERCHIE 
BROTHERS, W. V. HALL AXD N. W. WBLLACE, SHERIFF. 

(Filed 25 April, 1915.) 

Trusts  and  Trustees-Deeds and Conveyances-Parol Trusts-Judgments- 
Liens-Registration-h'otice-Consideration. 

A parol trust i11 lands in favor of a grantor of a deed purporting to 
conrey the fee cannot be established, the effect being to contradict the 
writing by parol; and where a judgment has been obtained and docketed 
against the grantee, the lien thereof immediately attached upon the regis- 
tration of his deed, and cannot be defeated by a deed in trust subsequently 
registered and carrying out the agreement theretofore resting only in 
parol; and the consideration recited in grantee's deed is immaterial. Re- 
visal, sec. 980. 

WALKER. J., concurs in result. 

APPEAL by plaintiffs frorn Harding, J., at  chambers, 28 De- ( 22 ) 
cember. 191 4 ; from MECKLENBURG. 

This is an appeal from a refusal by the judge to continue a restrain- 
ing order to the hearing. 

The plaintiffs allege in their complaint that on 1 May, 1913, the 
Colonial Trust Company conveyed to the defendant W. V. Hall, by 
deed in fee simple, with warranty, and reciting "$100 and other valu- 
able consideration," certain lots in Charlotte. which deed was duly 
recorded in the office of the register of decds of Mecklenburg on that 
date. A few days later (3 May) Hall conveyed the property by deed 
of trust to J. W. Barry, trustee, to secure a loan of $900, which was 
also duly recorded. In December, 1913, a t  the request of the Colonial 
Trust Company, Hall by deed duly recorded conveyed said lots in fee 
simple, with the usual covenants of warranty, to plaintiffs Garris and 
wife. 

I n  May, 1909, the defendants Sterchie Brothers obtained judgment 
against W. V. Hall, which was dqly docketed 3 June, 1909, in Mecklen- 
burg County. On 14 November, 1914, the defendants Sterchie Brothers 
caused an execution to be issued on aforesaid judgment against W. V. 
Hall, and the aforesaid lots were advertised for sale thereunder. The 
plaintiffs obtained a restraining order against the sale of said lands, 
returnable before Harding, J., a t  the courthouse in Charlotte, 28 De- 
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cember, 1914, alleging that when ?he property was conveyed by the 
Colonial Trust Company to the said W. V. Hall he paid nothing there- 
for, and that there was a contemporaneous agreement that he should 
hold only the naked legal title and was to execute a declaration of trust, 
and that therefore Hall had no interest which could be sold under the 
execution. The defendants demurred upon the ground that no cause 
of action was stated. His Honor, being of that opinion, dissolved the 
restraining order, and the plaintiff appealed. 

J .  W. Barry for plaintiffs. 
Robert S. Hutchinson for defendants. 

CLARK, C. J. I n  Gaylord v. Gaylord, 150 N. C., 222, it was held 
that "where there is a deed, conveying the absolute title to land, giving 
clear indication on the face of the instrument that such title was in- 
tended to pass, a contemporaneous parol trust cannot be set up or en- 
grafted in favor of the grantor. The vendor cannot in such case by a 
contemporaneous parol agreement contradict his written conveyance. 
A trust in favor of the grantor to secure the purchase money, or for 
other purposes, must be in writing." Gaylord v. Gaylord has been 
cited with approval in Newlcirk v. Xtevens, 152 N. C., 502; Dunlap v. 
Willett, 153 N. C., 321; by Brown, J., in Ricks v. Wilson, 154 N. C., 
286; Weaver v. Weaver, 159 N. C., 21; Jones v. Jones, 164 N. C., 322, 

and Cavenaugh v. Jarman, ib., 375. 
( 23 ) The plaintiffs, therefore, cannot claim under the alleged con- 

temporaneous parol trust as against the lien of the docketed 
judgment in favor of Sterchie Brothers which attached upon the regis- 
tration of the deed to Hall; nor can they claim under the subsequently 
executed deeds made by Hall. The condition of the plaintiffs cannot 
be stronger than that of a vendor who has taken a mortgage, or a deed 
of trust, or who has received a written declaration of trust from the 
vendee to secure the purchase money, but has failed to place the same 
on record. When the deed to Hall was recorded the lien of the de- 
fendants' judgment a t  once attached to the land, and was superior to 
any equity which the trust company either retained or attempted to 
retain by the alleged parol agreement or by any subsequently recorded 
conveyance. The amount of consideration recited in the deed to Hall 
is i a t e r i a l .  If i t  amounted to notiqe, under our registration laws it 
could not avail against the lien of prior registered conveyances or 
docketed judgments. 

Revisal, 980, commonly known as the "Connor Act," provides: "No 
conveyance of land, or contract to convey, or lease of land for more 
than three years, shall be valid to pass any property as against 
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creditors or purchasers for a valuable consideration from the donor, 
bargainor, or lessor, but from the registration thereof within the county 
where the land lies." Even if there had been a trust or mortgage exe- 
cuted in writing simultaneously with the conveyance to Hall, it would 
not avail against the lien of a docketed judgment, or a conveyance by 
Hall registered prior to the registration of the trust deed, or mortgage 
to secure the purchase money. In Bunting v. Jones, 78 N. C., 242, it 
was held where the vendor's deed and the mortgage by the vendee to 
secure the purchase money were made simultaneously and recorded 
together, that  then the lien of a judgment did not take priority over 
the mortgage to secure the purchase money. This case has been cited 
with approval, see Anno. Ed., in many cases down to Hinton v. Hicks, 
156 N. C., 24, in all of which the conveyance and the mortgage back 
were "filed for registration at  the same moment." In such case the 
title does not vest in the vendee for a single moment, but, as Judge 
Reade said in Bunting v. Jones, supra, it is "Like the Borealis' race, 
that flits ere you can point their place." 

In  the present case the conveyances in pursuance of the alleged trust 
were not executed, much less registered, till afterwards. 

In Quinnerly v. Quinnerly, 114 N. C., 145, it was held that a mort- 
gage for the purchase money of land is not entitled to priority over a 
second mortgage which is filed first, even though the second mortgagee 
may have actual notice of the unregistered prior mortgage, and that 
this was so prior to the passage of the Connor Act, which merely ex- 
tended the principle to deeds and judgment liens. That  case has been 
cited in many cases quoted in the Anno. Ed., and since then it 
has been further cited and approved, together with other cases ( 24 ) 
of like tenor, in Piano Co. v. Spruill, 150 N. C., 169; Moore v. 
Quickie, 159 N. C., 130; Moore v. Johnson, 162 N. C., 272, and there 
are many other cases affirming the same doctrine which do not cite 
Quinnerly v. Quinnerly by name. 

Under the provisions of the Connor Act the holder of a subsequently 
registered conveyance takes subject to the lien of a judgment creditor 
of the grantor where the judgment was rendered and docketed before the 
registration of the deed, even though there was an agreement between 
the grantor and the grantee that such deed should not be registered till 
the payment of the purchase money. Tarboro v. Hicks, 118 N. C., 163; 
Bostic v. Young, 116 N. C., 766; Francis ?I. Herron, 101 N. C., 497. 

In Quinnerly v. Quinnerly, supm, it was said: "It is altogether too 
late to contend that the vendor of real estate, who has conveyed i t  by 
deed, has a lien upon the land for the purchase money; nor can the 
vendor reserve a lien unless he takes his security in writing and have it 
registered. All secret trusts, latent liens, and hidden encumbrances are, 
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and were intended to be, cut up by the roots by the force of our regis- 
tration laws, and since the decision of this Court in Womble v. Battle, 
38 N. C., 182, the law as here announced has been considered as well 
settled in North Carolina." Decisions to the contrary can be found in 
Tennessee, and other States which retain the doctrine of "vendor's lien 
for purchase money," which was repudiated by us in Wolnble v. Battle, 
supra. 

It seems that the object of the Colonial Trust Company in the con- 
veyance to Hall was to procure money through a mortgage put on the 
property by him, and thus avoid injury to its credit by executing a 
mortgage itself. It might have taken a mortgage back and have had 
the same recorded simultaneously with its deed. Not having done so, 
the lien of the judgment against Hall takes priority, and the court 
properly held that the complaint did not state a cause of action. 

Action dismissed. 

WALKER, J., concurs in result. 

Cited: Lynch v. Johnson, 171 N.C. 633; Walters v. Walters, 172 
N.C. 331; Allen v. Gooding, 173 N.C. 96; Thomas v. Carteret, 182 N.C. 
380; Allen v. Stainbuck, 186 N.C. 77; Wil1ia.m~ v. McRackan, 186 N.C. 
384; Eaton v. Doub, 190 N.C. 17,20; Boyd v. Typewriter Co., 190 N.C. 
798; Keel v. Bailey, 214 N.C. 166; McCullen v. Durhum, 229 N.C. 427. 

J. N. XCCASKILIJ ET AL. V. PEGRAM FARM AND LUMBER COMPANY. 

(Filed 28 April, 1915.) 

1. Limitation of Actions-Deeds and  Conveyances-Color-Adverse Posses- 
sion-Title Out of State-Twenty-one Years. 

Where in an action to recover lands a party claims under a grant from 
the State and mesne conveyances, and fails to show a connected paper title 
by not locating the lands within the description of the grant, i t  is  neces- 
sary for him to show adverse possession of a sufficient character for 
twenty-one years under color to take the title out of the State and vest it 
in himself. 

2. Limitation-Deeds and  Conveyances-"Color"-Adverse Possession- 
Character of Possession-Evidence Sufficient. 

The continuity and character of possession necessary to ripen the title 
of the claimant under color is  held sufficient which shows the paper tittle 
of the claimant, that  the land mas woodIand, uncleared and unprofitable 
to cultivate, and that he and those whose previous possession innres to his 
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benefit had supplied themselves with wood, of which they used a great 
deal, and had but little woodland on a n  adjoining tract whereon they 
lived; that  the land had been bought to obtain this wood supply; that  
their possession of this character had been continuous fo r  the statutory 
period, and no adverse claim had been made upon the land before the 
institution of the present action. Locklour v. Havage, 159 N. C., 236, cited 
and applied. 

APPEAL by plaintiff from Lane, J., a t  December Term, 1914, (25  ) 
of RICHMOND. 

Action to recover land. The plaintiffs alleged that they were the 
owners of the land in controversy, and this was denied by the de- 
fendant. 

At the conclusion of the evidence his Honor entered judgment of non- 
suit upon motion of the defendant, and the plaintiffs excepted and 
appealed. 

John P.  Cameron and M. W .  Xash for plaintiffs. 
Adams, Armfield (e: Adams, and Stack c!k Parker, and Lowdermilk & 

Dockery for defendant. 

ALLEN, J. The plaintiffs have failed to show a connected chain of 
title to the land in controversy, as they did not locate the grant intro- 
duced in evidence, and they must rely on an adverse possession for 
twenty-one years under color to take the title out of the State and vest 
i t  in themselves. Mobley v. Griff in,  104 N .  C., 112. They introduced 
in evidence a deed to their father, who is dead, dated 14 February, 
1880, and registered 12 December, 1885, which is color of title, and 
offered evidence that this deed covered the land in dispute. 

The question, therefore, presented by the appeal is whether any evi- 
dence of adverse possession was introduced which ought to have been 
submitted to the jury, and in passing upon this question we have no 
right to determine the weight or sufficiency of the evidence, but simply 
to determine whether there was any evidence of the fact, giving to it the 
construction most favorable to the plaintiffs. 

The authorities on what is necessary to constitute an adverse posses- 
sion are fully reviewed in Loclclear v. Savage, 159 N.  C., 236, and it is 
there said: "It consists in actual possession, with an intent to hold 
solely for the possessor to the exclusion of others, and is denoted by the 
exercise of acts of dominion over the land in making the ordinary use 
and taking the ordinary profits of which it is susceptible in its present 
state, such acts to be so repeated as to show that they are done in the 
character of owner, in oppositi,on to right or claim of any other 
person, and not merely as an occasional trespasser. It must ( 26 ) 
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be as decided and notorious as the nature of the land will permit, 
affording unequivocal indication to all persons that he is exercising 
thereon the dominion of owner. Loftin v. Cobb, 46 N. C., 406; Mont- 
gomery v. Wynns, 20 N. C., 527; Williams v. Buchanan, 23 N. C., 535; 
Burton v. Carruth, 18 N. C., 2;  Gilchrist v. 1ClcLaughEin, 29 N. C., 310; 
Bynum v. Carter, 26 N. C., 310; Blount v. Ximpson, 14 N. C., 34; Tred- 
well v. Reddick, 23 N. C., 56." 

Applying this rule, we are of opinion there was evidence of an adverse 
possession which ought to have been submitted to the jury. 

The evidence of the plaintiffs tended to prove that the land in con- 
troversy is woodland; that there is no house on i t ;  that up to the time 
of the entry of the defendants, about 1910, none of it had been cleared, 
and that i t  could not be cultivated profitably; that the father of the 
plaintiffs and, after his death, their mother lived on another tract of 
land about a mile distant; that there was very little wood on the land 
on which they lived; that their father was a school teacher and used a 
great deal of wood, and that the land was bought for wood. 

J. M. McCaskill testified that his father died in 1888, leaving two 
children, who are the plaintiffs; that he stayed a t  home with his father 
and mother from the time the land was bought until ,the fall of 1887; 
that after he left home, in 1887, he returned five or six times each year; 
that the land in controversy was bought for the purpose of getting wood 
and lightwood from it;  that up to the time he left home he hauled wood 
and lightwood from the land; that he cut blackjack on the land and 
burned it for ashes; that he hauled wood and lightwood from the land 
every winter and all during the winter; that this was done every year 
while he was a t  home; that after his father died, his mother took charge 
of the land, and that she used it as it was used when he was at  home; 
that his mother married a Mr. Hart about 1898, and that it was used by 
them as it had been before; that it had been used every year since i t  
was bought; that Mr. Hart had blackjack cut on the land and they had 
to get wood and lightwood from it all the time; that no one ever dis- 
puted their title to the land up to the time of the entry by the defend- 
ant, and that the land was worked by different persons for them. 

C. W. McCaskill, another plaintiff, testified that he was 7 years old 
when his father died, and that he did not leave home until about 1900; 
that he used the land for lightwood, with his father's permission; that 
the land was used each year for getting wood and lightwood; that his 
mother used it for turpentine; that from 1900 to 1910 his stepfather 
was using the land for the purpose of getting wood and lightwood; that 
after he left home he returned each year and saw how the land was 
used; that they got their winter's wood from the land each year as long 
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as he stayed a t  home, and also their wood for the summer from the 
land. 

Daniel McQueen, a witness for the plaintiffs, testified that he ( 27 ) 
was more than 60 years old; that he worked on the land for Mr. 
McCaskill, father of the plaintiffs, while he was living; that he worked 
for him every year; that he got wood and lightwood for him until he 
died; that he worked on the land after he died; that he hauled wood 
and lightwood and cut blackjack and cut down trees; that he got wood 
and lightwood off the land more or less every year that Mr. Hart was 
living; that he commenced working on the land for Mr. McCaskill and 
then worked on i t  for Mr. Hart, and that he thinks he worked on it as 
long as twenty-one years or more. 

There was other evidence introduced in behalf of the plaintiffs tend- 
ing to corroborate the evidence of these witnesses. 

Reversed. 

Cited: Cross v. R. R., 172 N.C. 125; Gill v. Porter, 176 N.C. 454; 
Alexander v. Cedar Works, 177 N.C. 146. 

a. C. ROBERTS v. BOWEN 1\IANUFACTURING COMPANY. 

(Filed 28 April, 1915.) 

1. Liens-Private Corporations-Laborers-Corporate Mortgages-Regis. 
tration-Interpretation of Statutes. 

Reyisal, see. 1131, giving a lien by judgment upon the property or earn- 
ings of a private corporation to those performing labor, etc., superior to 
that of a mortgage, expressly refers to a mortgage given by the corpora- 
tion itself, and not to mortgages on the corporate property acquired by a 
stranger and registered before the formation of the corporation. 

2. Statutes, Interpretation of-Ambiguity-language Used-Legislative 
Intent-Public Policy-Power of Courts. 

A statute should be construed with reference to the whole or related 
subjects of other statutes of which i t  is a part, and when ambiguously 
expressed, the courts, in proper instances, may consider injurious conse- 
quences as  affecting the public in  its business; but where the statutes are  
consistently, plainly, and clearly expressed, no need for construction arises, 
i t  being within the province of the Legislature to declare the public policy 
of the State, and of the courts to construe the statute so as  to  give effect to 
the legislative intent as  gathered from the language used. 

3. Same-Insolvent Corporations-Assets. 
Property acquired by a private corporation subject to  a valid and regis- 

tered mortgage does not become assets of the corporation except as  sub- 
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ROBERTS v. MANUFACTURING Co. 

ject to the prior lien; and the lien given to laborers on the assets of an 
insolvent corporation for work done under the conditions stated in Revisal, 
see. 1206, cannot affect the rested rights obtained by the prior lien holders. 

4. Corporations-Receivers-Title-Prior Encumbrances. 
The title of a receiver of a private corporation to the corporate property 

relates back only to the time of his appointment, and i t  cannot divest the 
property of valid liens existing a t  that  time. 

6. Same-Liens-Laborers-Mortgages-Registration. 
Where the receiver of a lumber manufacturing corporation enters into 

a contract with an individual to continue the manufacture of lumber, re- 
serving title to the property as a guarantee that the latter will discharge 
his contractual obligations, and after registration of this contract another 
corporation is formed, to which the contract rights of the individual have 
been assigned, and the second corporation becoming insolvent, and a re- 
ceirer being regularly appointed for it, the lien given by Revisal, see. 1206, 
to laborers for an insolvent corporation will not be construed as  superior 
to the rights of the receiver of the first corporation under his prior and 
registered contract. 

( 28 ) APPEAL by J .  C. Biggs, receirer, from Allen, J., a t  March 
Term, 1915, of BLADEN. 

On 29 December, 1913, the Newton-McArthur Lumber Company, a 
corporation, failed in business, was declared insolvent by the court, and 
J. C. Biggs appointed receiver of its assets in a proceeding under the 
statute. Through the receiver the said company entered into a contract 
with Mr. T. Bowen by which it agreed to  sell to him, and he agreed to  
buy, cut, and manufacture, upon the terms and conditions therein speci- 
fied, all the pine and other merchantable timber owned by i t  under con- 
tracts, deeds, and leases, in Bladen County. The timber was to  be paid 
for a t  prices and a t  dates named in the contract, which was duly regis- 
tered in said county in January, 1914. TV. T. Bowen assigned his in- 
terest in the said contract to  thc Bowen Manufacturing Company, 
another corporation, on 2 March, 1914. It was also agreed in the 
Newton-McArthur Company contract with nr. T. Bowen that  the for- 
mer should furnish to the latter, for the manufacture of said timber, its 
entire plant a t  or near Elizabethtown, including sawmill, planing niill, 
and logging equipment, with all live stock and all buildings and real 
estate owned by it, excepting certain land, and all of its furniture and 
fixtures in the commissary and office, except the adding machine. This 
was done, and the property so furnished was delivered by TV. T .  Bom-en 
to the Bowen Manufacturing Company when lie sold his interest in the 
contract to the latter company. The Bowen Company, up to 15 ,4u- 
gust, 1914, had cut timber and manufactured the same into luniber, 
there being a t  that  time on its yards 492,491 feet of luniber. On 2 Sep- 
tember, 1914, the Bowen Company mas declared insolvent, and J. A. 
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Lyon appointed receiver of its assets. It then owed its employees and 
laborers for work and labor the sum of $3,400. These claims had been 
reduced to judgnients, executions issued thereon and levies made upon 
its property and effects in August, 1914, before the receiver was ap- 
pointed. The proceeding (Harnett Lumber Co. et al. v. Newton-Mc- 
Arthur Lumber Co.) in which J .  C. Biggs had been appointed receiver 
was transferred from Bladen to Cuniberland County, and an order 
entered therein a t  September Term, 1914, restoring to him all the 
property left, which was covered by his contract with W. T. 
Bowen, with this exception: "It is further ordered and decreed ( 29 ) 
that the lumber on hand a t  the plant of the Xewton-McArthur 
Lumber Company, which was manufactured by the Bowen Manufac- 
turing Company, and which has heretofore been delivered to  J. Alden 
Lyon, receiver of the Bowen Manufacturing Company, is excepted 
from the operation of this order, and the rights of J. Crawford Biggs, 
receiver of the Newton-McArtliur Lumber Conipany, to  said lumber or 
the proceeds arising therefrom is reserved for the further determination 
of the court." 

The luniber on the yards a t  Elizabethtown was sold by J. A. Lyon, 
receiver, and he has in hand $4,200, and $700 owing to him for lumber 
sold, which is about all of the assets of the Bowen Company left, which 
will be insufficient to pay the claims of the employees and laborers and 
the claim of J. C. Biggs, receiver, under the contract with Bowen, which 
amounts to $2,188.85, it being due for lumber. The claims of the em- 
ployees and laborers of the Bowen Company, amounting to $3,400, were 
for work and labor performed within sixty days prior to the appoint- 
ment of J. A. Lyon as receiver of the Bowen Company, and within four 
weeks prior to  the closing down of the plant by the Bowen Company 
in August, 1914. Three-fourths in value of the lumber on hand a t  the 
plant, and which was sold by J. A. Lyon, receiver, was manufactured 
prior to  the time when said work was done and labor performed by the 
said claimants. It is stated in the case: "'That J. C. Biggs, receiver of 
the Newton-McArthur Lumber Company, knew that  IT. T.  Bowen had 
organized a corporation known as the Bowen Manufacturing Company, 
and that  this corporation was operating the plant and cutting the tini- 
ber covered by contract, Exhibit A, but he did not know of the arrange- 
ment or contract which W. T.  Bowen had made with the Bowen Manu- 
facturing Company for the operation of the plant." It was provided 
in the contract between the Newton-McArthur Company, by J. C. 
Biggs, receiver, and IT. T.  Bowen, that  the former should have a lien on 
"all luniber on hand," and "all supplies, goods, and merchandise trans- 
ferred by the contract," for the full performance of the same, and that 
i t  should stand as security therefor, and specially "for the payment of 
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any amount due or to become due under the terms of the contract." As 
additional security, the title to  all of the timber covered by the contract 
was retained by the Newton-McArthur Company until its stipulations 
were all fully performed, and i t  was further agreed tha t  "the vendee, 
W. T .  Bowen, should have no right to  sell said standing timber, but only 
to cut and manufacture the same a t  the company's plant," except the 
oak and gum logs. W. T. Bowen gave a bond to  the Newton-MeArthur 
Company in the penalty of $10,000, conditioned for the payment of all 
sums due for timber cut by him and for the faithful performance of his 
contract with said company. There are other provisions in the con- 

tract,  not necessary to be set out. 
( 30 ) The court held and adjudged tha t  the claims of the employees 

and laborers of the Bowen RIanufacturing Company should be 
paid first, after the costs and expenses of the receivership of J .  A. Lyon, 
and tha t  the balance, if any, should be paid to J. C. Biggs, receiver of 
the Kewton-Mchrthur Company, and from this judgment J .  C. Biggs, 
receiver, and the Newton-AleArthur Company appealed. 

Robinson & L y o n  for plaintiff. 
Sinclair, D y e  & R a y  and R .  W .  Wins ton  for defendant .  

WALKER, J . ,  after stating the case: The appellees, who are the claim- 
ants of the amounts due them from the Bowen Manufacturing Co111- 
pany for work and labor performed in cutting and manufacturing the 
timber into lumber, base their right to  a preference in payment out of 
the funds over the Newton-McArthur Lumber Company and J .  C. 
Biggs, its receiver, upon Revisal, secs. 1131 and 1206. The first of 
these sections provides as follows: "Mortgages of corporations upon 
their property or earnings, whether in bonds or otherwise, shall not have 
powel. to exempt the property or earnings of such corporations from 
execution for the satisfaction of any judgment obtained in courts of the 
State against such corporations for labor performed, nor torts com- 
mitted by such corporations whereby any person is killed or any person 
or property injured, any clause or clauses in such mortgage to  the con- 
trary notwithstanding." I t  will be seen, a t  a glance, tha t  this section 
refers to  mortgages made by the corporation for which the labor was 
performed, and i t  says this in so many words. The substance of it, 
when properly analyzed, is tha t  mortgages of corporations upon their 
property, etc., shall not exempt the property and earnings "of such 
corporations" from execution upon a judgment based upon labor per- 
formed for or torts committed by "such corporafions." It is too plain 
to require argument of the cpestion that  i t  refers. only to mortgages 
made by the very corporations whose laborers have not been paid. That 
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is not our case. It may be remarked here that every case in which the 
section has been successfully invoked to protect the claims of laborers 
from prior mortgages has been of that kind. 

In  reply to the contention of appellees, that section 1206 applies, the 
appellants say: This section does not apply in this case, in that the 
purpose of that section is to give the claims of employees of an insolvent 
corporation a first lien upon the assets of such corporations; and appel- 
lant insists that his interest in the lumber on hand is not an asset of 
the Bowen Manufacturing Company; that his interest therein is pro- 
tected by his contract with Bowen, and that the manufactured lumber 
cannot be treated as an asset of the Bowen Manufacturing Company 
until the stumpage of appellant is deducted therefrom. The 
appellees' claims are against the Bowen Manufacturing Com- ( 31 ) 
pany, and appellant's rights arise by virtue of his contract with 
Bowen, and whatever rights the Bowen Manufacturing Company ac- 
quired from Bowen are subordinate to the rights of the appellant under 
his contract with Bowen, and it would seem to follow logically that the 
rights of employees of the Bowen Manufacturing Company are sub- 
ordinate to appellant's rights; i t  is clear that the employees of Bowen 
could not have priority under Revisal, sec. 1206, to the rights of 
appellant, as that statute is limited to employees of insolvent corpora- 
tions, and where appellant, as receiver of the court, executes a contract 
with an individual, it cannot be that because the latter sees fit to 
organize a corporation to perform his contract with an officer of the 
court, the employees of the corporation which takes the assignment of 
the contract can come in ahead of the rights of the receiver, who like- 
wise represents creditors, especially where the contract is duly recorded. 

We think that this position is sound. Section 1206, so far as i t  has 
any bearing upon this case, is not substantially different from section 
1131, as a proper consideration of its terms will show, except that i t  is 
not confined to prior mortgages and is different in respect to the time 
for which the "first and prior lien upon its assets" of its laborers is 
given retroactive operation. It provides for a lien, in favor of laborers 
and other employees, upon the assets of an insolvent corporation for 
wages due for work, labor performed, and services rendered within two 
months next preceding the date on which the proceedings to declare the 
corporation insolvent are commenced, "which lien shall be prior to all 
other liens that can or may be acquired upon or against such assets." 
It evidently has no application to a case of this kind, as there was no 
privity between the appellants and the Bowen Manufacturing Com- 
pany, and they claim under a separate and independent lien, created 
some time prior to the formation of the Bowen Manufacturing Corn- 
pany, for which the appellees performed the work and labor, and by a 
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contract, not between that company and appellees, but between the 
latter and W. T. Bowen, an individual. The lien covered by section 
1206 is one which exists strictly against the assets of the insolvent 
corporation, and is preferred only to one acquired upon those assets by 
some one else, and not one acquired before the corporation was char- 
tered and organized, and which arose out of dealings between entire 
strangers. 

As between lienors, in respect to the assets of the insolvent corpora- 
tion and whose liens rest specifically upon them as assets of the corpo- 
ration, the laborer has the preference. We need not decide to what 
length this lien of the laborer may be extended and what particular 
liens will be subordinated to it. It is sufficient to say, in this case, that 

it does not overreach the appellant's lien. 
( 32 ) While the case may not be directly in point, there is some 

analogy afforded by the reasoning in McAdams v. Trust Co., 167 
N. C., 494. We there said: "The work and labor was performed and 
the materials furnished by the plaintiff with full knowledge, in law, a t  
least, and also in fact, of the prior mortgage. He must be presumed to 
have been able to take care of his own interests and to have contracted 
for a lien with reference merely to the equity of redemption and in 
subordination to the older encumbrance, of which he had full notice, 
and his case must now be judged by these considerations. The mort- 
gagor could not give him a better right or title than he himself possessed 
a t  the time. As the work was commenced after the defendant's mort- 
gage was registered, the lien of the plaintiff is subject to the prior lien 
of the mortgagee, and the court should have so declared." 

Nor do we think the fact that the assets of the insolvent corporation 
are being administered by a court of equity can make any difference. 
The doctrine of Fosdick v. Xchall, 99 U. S., 235, seems to be restricted 
to railroads and similar, or quasi, corporations. The weight of author- 
ity is that the rule applicable to railroad cases in regard to the displace- 
ment of the lien of a mortgage does not extend to private corporations. 
A full discussion, with citation of the authorities, will be found in First 
National Bank v. Cook, 2 L. R. A. (N. S.),  p. 1012, and especially in 
an elaborate note a t  p. 1057. "Where the parties are all before the 
court, and do not object, and where it is necessary to put the property 
in a marketable shape, it seems that the court may authorize the pay- 
ment of claims in preference to mortgage liens. But the weight of au- 
thority holds that it is not the province of a court of equity to under- 
take the management of a private business, and to create liens thereon, 
without the consent of the mortgagee, and that it cannot displace the 
lien of the mortgage where the mortgagee asserts an independent title 
under his instrument of mortgage giving him the right of possession." 
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Bank v. Cook, supra. The Court said, regarding this question, in Knee- 
land v. Anz. L. and T. Co., 136 U. S., 97: "Upon these facts, we remark, 
first, that  the appointment of a receiver vests in the court no absolute 
control over the property, and no general authority to displace vested 
contract liens. We emphasize this fact of the sacredness of contract 
liens for the reason that there seems to be growing an idea that the 
chancellor, in the exercise of his equitable powers, has unlimited discre- 
tion in this matter of the displacement of vested liens." "Where prop- 
erty comes into the hands of a receiver subject to pre-existing liens, it 
is as much his duty to  preserve and protect such liens in favor of the 
holders thereof as it  is to make a just distribution of the assets among 
the unsecured creditors." High on Receivers, sec. 138; American T. 
and  X. Bank v. XcGettigan, 152 Ind., 582. The title of a re- 
ceiver relates only to the time of his appointment, and ~ ~ a l i d  ( 33 ) 
liens existing at that time are not divested thereby. Bank v. 
Bank, 127 N. C., 433; Pelletier v. Lumber Co., 123 N. C., 596; Fisher 
v. Bank, 132 N. C., 776; Kneeland v. Loan and Trust Co., supra. I n  
In t .  Trust Co. v. Decker, 152 Fed. Rep., 78, 11 L. R.  A. (S. S.) ,  the 
Court, quoting from Trust Co. v. United Coal Co., 27 Col., 246, said: 
"'We are of opinion that, in administering the affairs of an ordinary 
insolvent private business corporation for which a receiver has been 
appointed, a court of equity has not the power to authorize the receiver 
t o  incur indebtedness for carrying on the business, and to make the 
same a first and paramount lien upon the corpus of the property, 
superior t o  that  of prior lien holders, without their consent." Union 
Trust Co. v. S. 8. and L. Co., 166 Fed., 193. 

I n  construing a statute, where there is ambiguity in its words, we 
have the right to  consider the unjust, and certainly the disastrous, 
consequences of a given meaning, and we will not so consider it as to 
iinpliedly impute to  the Legislature any intention to do what is mani- 
festly unjust, or to  embarrass and hamper the public in its business 
dealings, unless such a construction is unavoidable by reason of the 
plainness of the language and the clearness of the meaning, that body 
being the only one to  declare the public policy of the State, whether it 
be right or wrong, according to the view of the moralist. I n  doubtful 
cases we decide in favor of right and justice; but if the intent is plainly 
expressed it  is to  be followed without further inquiry. 2 Len-is's Suther- 
land on Stat. Constr., sec. 367 (238)) pp. 702, 703. The courts have 
united in saying that  if a construction of the statute in question must 
lead to  absurd and nischievous consequences, i t  is inadmissible, if the 
statute is susceptible of another meaning by which such consequences 
can be avoided. This is not only a canon of construction adopted by 
-the courts and text-writers, but i t  is, as well, the rule of c o m m o ~ ~  sense. 
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But in applying this rule we must not forget or overlook the restriction 
of it within its proper limits, which has also been sanctioned, and a 
careful observance of which has been enjoined by the courts. This 
restriction is applicable to other canons of interpretation, and may be 
thus stated, following the lead of one of our highest courts: The spirit 
of the instrument, especially of the Constitution, is to be respected not 
less than its letter, yet the spirit is to be collected chiefly from its 
words. It would be dangerous in the extreme to infer from extrinsic 
circumstances that a case for which the words of the instrument ex- 
pressly provided shall be exempt from its operation. Where words 
conflict with each other, where the different clauses of the instrument 
bear upon each other, and would be inconsistent unless the natural and 
common import of the words be varied, construction becomes neces- 

sary; and to depart from the obvious meaning of the words is 
( 34 ) justifiable. Yet in no case should the plain meaning of a pro- 

vision, not contradicted or qualified by any other provision in 
the same instrument, be disregarded because we believe the framers of 
that instrument could not intend what they say. It must be one in 
which the absurdity and injustice of applying the provision to the case 
would be so monstrous that all mankind would, without hesitation, 
unite in rejecting the application. Sturges v. Crowinshield, 4 Wharton 
(N. S.),  202 (4 L. Ed., 529). I t  has been said that to authorize a 
departure from the literal construction, one of two things must be 
shown: either that there is some other part of the statute which cuts 
down or expands its meaning, or else that the provision itself is repug- 
nant to the general purview. Douglass v. Freeholders, 38 N. J .  L., 214; 
Hyat t  v. Taylor, 42 N. Y., 262; Gwynne v. Burwell, 6 Bing. ( N .  C.), 
559; Sutherland, p. 705, and note 45. We should also construe the 
entire statute, and keep in mind constantly that the general legislative 
intent is a key to its meaning, and a statute should be considered also 
as an entirety with reference to the whole system of which i t  is a part. 
Sutherland, secs. 348, 368, 369. If we apply these rules, it is not hard 
to determine that the Legislature did not .intend to destroy vested rights 
of which the claimants had due and timely notice by registration of the 
contract, or to give a lien, when it would arbitrarily deprive another of 
his contractual rights, already fixed, as between him and another, who 
is not the corporation upon whose assets the lien can only rest. It 
would render uncertain the security of mortgagees and lien holders if 
we should uphold the asserted right of lien, and would consequently 
hamper and handicap investment of money in legitimate enterprises, 
which would entail more real loss to the laborer or lienor than of benefit 
he would derive from the other construction. If a lender of money, 
who takes a mortgage on land, will lose his lien if the mortgagee should 
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sell the timber to a corporation, so that the latter can incur obligations 
to his employees and laborers, which must be paid before the mortgage 
debt, investors of money would become chary and would speedily 
withdraw from the market. This would entail serious consequences, 
and do more harm than good in our business affairs. The laborer is 
worthy of his hire, and should be paid, and preferred in payment, be- 
cause of his dependence upon his daily wage, but we should be careful 
t o  see that, by mere construction of the statute, we do him no harm in 
the effort, inspired by our sense of right, to do him full justice. 

The distribution, as ordered by the court, should have been reversed. 
The claim of J. C. Biggs, receiver of the Newton-Mchrthur Company, 
will be paid first, and then the costs and expenses of this proceeding, 
and the claims of the appellees in the order named. 

Reversed. 

HOKE, J., concurs in result. 

Cited: Bank v. Loven., 172 N.C. 668; Humphrey v. Lumber Co., 174 
N.C. 519, 521; Martin v. Vanlaningham, 189 N.C. 658; Leggett v. Col- 
lege, 234 N.C. 600; Surety Corp. v. Sharp, 236 N.C. 50, 51,57; Perry v. 
Xtancil, 237 N.C. 447. 

W. J. CROWELL v. MARYLAND MOTOR CAR INSURANCE COMPANY. 

(Filed 28 April, 1915.) 

1. Insurance-Policies-Contracts-Interpretation. 
A contract or policy of insurance, like any other contract, is construed 

to carry out the intention of the parties as  gathered from the words em- 
ployed, and strictly against the insurer when ambiguously or obscurely 
expressed, as  presumably it has been prepared by i t ;  and the object of the 
contract being to afford a n  indemnity against loss, i t  will be so construed 
as  to effectuate this purpose, rather than defeat it. 

2. Same-Automobiles-R,easonable Provisions-Hire o r  Passenger Serv- 
ice. 

In  construing a policy upon an automobile, with express provision that  
i t  "will not be rented or used for passenger service of any kind for hire 
except by special consent of the company indorsed on the policy," it is 
held that a single act of renting or using the car for hire, by a n  employee 
of the owner without his knowledge, will not in itself be considered as  
such a breach of the owner's warranty as  will forfeit the insurance thereon. 
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3. Same-Loss by Fire--Continuous Service. 
Where the owner of a garage having automobiles for  hire also keeps 

one there, with the others, but a s  his private car and for  his own personal 
use, and has the same insured under a policy containing the provision 
that  he will not rent out or use the car for passenger service for hire, the 
facts that  his employee, without his knowledge, had taken a party out for 
hire in the machine to a certain place, and, on the next day, af ter  the 
passengers had been discharged, and after the owner had himself resumed 
possession and control of the car, i t  was destroyed by fire, and that  some 
time before, and on another occasion, this car had been used by a n  em- 
ployee once in taking a passenger to the railroad station, do not constitute 
a forfeiture of the insurance, the renting or using the car for hire, a s  ex- 
pressed in the policy, contemplating something of a more continuous nature 
than the isolated instances mentioned. 

4. Same-Hazard o r  Risk. 
The plaintiff having lost his automobile by fire, which was insured under 

a policy providing i t  should not be rented out or used in passenger service 
for hire, sued to recover thereon, and it appeared that  immediately before 
the loss his employee, without his knowledge, had used the car for hire to  
others, but that the loss had occurred thereafter, and while being returned, 
after having some repairs made, to the owner's garage under his directions. 
There being no evidence that the outward trip had any direct bearing upon 
the loss, or increased the risk a t  the time thereof, i t  is Held, that, under 
the circumstances, the loss did not fall  within the intent and meaning of 
the prohibitive clause of the policy, so a s  to  work a forfeiture thereunder. 

APPEAL by defendant from Shaw, J., a t  October Term, 1914, of 
MECKLENBURG. 

The defendant insured the plaintiff's motor car and accessories for 
$1,000, under a policy which, by its eighth clause, provided as follows: 
"The motor car hereby insured will not be rented or used for passenger 

service of any kind for hire, except by special consent of this 
( 36 ) company indorsed hereon in writing." The tenth and eleventh 

clauses declare that  the policy shall be void if there be false 
representation or concealment in certain particulars set forth: or any 
fraud or false swearing about any matter relating to the insurance, and 
shall also be void if the interest of assured in the car be other than the 
sole and unconditional ownership, or if i t  be or become encumbered by 
a chattel mortgage, or if there is any change in the owner's interest or 
title, other than that  caused by his death, whether by legal process or 
judgment or by his voluntary act, or otherwise. The nineteenth clause 
provides that  "No suit or action on this policy for the recovery of any 
claim shall be sustainable in any court of law or equity until after full 
compliance by the insured with all the foregoing requirements, nor 
unless commenced within twelve months next after the loss or damage." 
In  November, 1913, plaintiff was the owner or proprietor of a garage 
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in the city of Charlotte, N. C., and sometimes hired automobiles, and 
held a license for the purpose. He also kept the car in question in the 
garage for his own use, and not for renting or to be used in passenger 
service of any kind for hire, though it had been used just once, before 
i t  was burned, to take a man to the railroad station. The car was 
taken from the garage by Ben Stitt, one of plaintiff's employees, and 
he carried a party of bird hunters in i t  to  Lincoln County on Thanks- 
giving day, 1913. It was punctured several times on the return, and 
finally left a t  a place on the Dowd road, 6 miles from Charlotte, and 
Ben Stitt telephoned to another garage for another car to take the 
party of men to the city. The car came and the men were carried to 
the city, and Stitt paid the money he had received from them for this 
service. 

The defendant offered in evidence the proof of loss, signed by plain- 
tiff, in which he stated that the car had been used for his private pur- 
poses "and some for hire." 

The court charged the jury that if they found that the car was used 
only twice, in carrying a man to the station a t  a former time and, on 
the occasion when i t  was burned, to carry the hunters to Lincoln 
County, under the circumstances as testified by the plaintiff, and only 
twice during a period of a year and a half, i t  would not be such a rent- 
ing or using of the car "for passenger service for hire" as is forbidden 
by section 8 of the policy, and they would answer the issue in respect 
thereto "No"; but if, on the contrary, they found it was kept for hire 
and used for hire, for passenger service, they would answer the issue 
"Yes," as that was a violation of section 8 of the policy of insurance. 
The jury returned a verdict for the plaintiff, and from the judgment 
thereon the defendant appealed. 

Thad .  A .  Adams  and Cansler & Cansler for plaintiff. 
Cameron Morrison and J .  H .  M c L a i n  for defendant .  

WALKER, J . ,  after stating the case: We find no material error ( 37 ) 
in the trial of this case, and have concluded, after patient con- 
sideration of the facts, that substantial justice has been done, and in 
accordance with well settled principles of the law. A policy of insur- 
ance, it may be said generally, should be interpreted by the rules which 
are applicable to other written contracts for the purpose of ascertaining 
and giving effect to the real intention of the parties. We have said 
that it should be construed strictly against the insurer and favorably 
to the insured, when there is doubt or ambiguity in its terms, as i t  is 
supposed to be prepared by the former. But, however this may be, 
the object of the contract being to afford indemnity against loss, it 
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should be so considered as to effectuate this purpose, rather than in a 
way which will defeat it. It should have, from every point of view, a 
fair and reasonable construction, unless it be so clearly and unambigu- 
ously expressed as not to require construction, when its words will be 
taken in the plain and ordinary sense. B ~ a y  v. Ins. Co., 139 N. C., 
320; R. R. v. Casualty Co., 145 N. C., 116; 19 Cyc., 655; W. F. Ins. Co. 
v. Simons, 96 Pa. St., 520; Rogers v. B t n u  Ins. Co., 95 Fed. Rep., 103; 
Ins. Co. v. Kearney, 180 U. S., 132; F. C. Ins. C'o. v. Hardesty, 182 Ill., 
39; S. F. and M. Ins. Co. v. Wade, 93 Am. St. Rep., 870; Vance on In- 
surance, p. 429. 

The clause in this policy, upon the alleged violation of which the 
defendant relies to defeat a recovery, provides that the motor car 
thereby insured "will not be rented or used for passenger service of any 
kind for hire, except by special consent of the company indorsed on 
the policy." It is apparent, we think, that the parties, by this clause, 
contemplated, not a single act of renting or using the car for hire, a 
mere casual or isolated instance, and that, too, without the knowledge 
or consent of the owner, but something of a more permanent nature. 
19 Cyc., 736. This car was not "rented" in the sense of that word as 
employed in the policy, but i t  was used by the plaintiff's servant to 
carry the hunters to the country, but this can hardly be considered as 
being engaged in the "passenger service." In  Mears v. Humboldt Ins. 
Co., 92 Pa. St., 15 (37 Am. St. Rep., 47), it was held: "We are not 
disposed to give the word 'use' in this policy the narrow construction 
claimed for it. It must have a reasonable interpretation, such as was 
probably contemplated by the parties a t  the time the contract was 
entered into. Nearly every policy of insurance issued at  the present 
time contains this condition, or a similar one. What is intended to be 
prohibited is the habitual use of such articles, not their exceptional use 
upon some emergency." The case of S. P. and M. Ins. Co. v. Wade, 
supra, furnishes another illustration of this rule. This machine was 
not kept for the purpose of being rented or used in the passenger 
service. I t  was the merest accident that it was used on this occasion, 

"the other car which had been used for hire not being in the 
( 38 ) garage that morning." This is what the witness Ben Stitt said 

about it, and, besides, when the car was burned the journey had 
been completed and all the parties had returned to the city by another 
car, the night before the burning, which was one of those unaccountable 
accidents, not attributable to any use of the car for carrying the parties 
to their hunting ground, so far as appears. The hire had been given up 
and the owner had resumed the possession of his private car, and placed 
i t  in the care of his servant to be brought back to the garage. We do 
not see, from the language of the policy, how such a case could have 
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been intended by the parties as a ground of forfeiture. There was no 
increase of the risk, which would be incurred by its ordinary and per- 
fectly legitimate use as a private automobile, it being all the time in 
the possession of the plaintiff's chauffeur, and, a t  the time of the fire, 
in his exclusive possession and control. It seems to us that  i t  would be 
too narrow and rigid a construction of the clause if we should hold that 
this single act of the chauffeur falls within its prohibition, and conse- 
quently involves a forfeiture of the insurance. The carrying of the 
man, some time before, to  the station was, if forbidden, too remote 
from the time when the car was burned, and is covered by the principle 
announced in Cottingham v. Ins. Co., 168 N. C., 259. 

At the time the car was burned the alleged forbidden use of i t  had 
entirely ceased, and its owner, without whose knowledge or consent i t  
was taken out of the garage, had resumed possession and control of it, 
the tire had been repaired, and he was then engaged in returning it to 
the garage. The increase of risk by the wrongful use, if there was 
such, had entirely ceascd and determined. It would seem, therefore, 
that  upon this undisputed state of facts the case is brought fairly 
within the influence of the principle of Cottingharn's case. Insurance 
companies have the right to  insert in their policies reasonable condi- 
tions as to  the use of the insured property, and the courts will not, by 
subtle and ingenious argument, construe away the provisions for their 
security or deprive them of their full benefit, as safeguards against 
fraud or negligence, or other unlawful act, nor, on the other hand, will 
they construe the policy so strictly in favor of the insurer as t o  make 
them more than they were designed to be-a protection against such 
hazards, and consequently a precarious indemnity to  the insured. 
Gardner v. Ins. Co., 163 N.  C., 367. They are entitled, both insurer 
and insured, to  a fair, just, and common-sense interpretation of the 
policy, so that  the one may be restrained from doing things calculated 
unnecessarily to  increase the risk, and which are forbidden by the 
policy, and the other may be held to  the full obligation assumed by 
the contract to  furnish a certain and reliable indemnity against loss, 
the parties being reciprocally held to the same measure of duty and 
fidelity in respect to  the obligations imposed by the insurance con- 
tract. 

The eighth clause is somewhat obscurely worded, and we ( 39 ) 
must give it  that  construction which favors the plaintiff, as i t  
involves a question of forfeiture. The words "passenger service," when 
considered in connection with the preceding words, "rented" or "used," 
imply more than a single act of renting or using, and refer t o  the busi- 
ness of carrying passengers for hire. It is susceptible of this meaning, 
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which, under the familiar rule applicable to such cases where the 
language is not clear and definite, we are authorized to give them. 

Being of the opinion that the case is not covered by the eighth clause 
of the policy, it is not necessary to discuss the other questions argued 
before us. 

No error. 

Cited: McCain v. Ins. Co., 190 N.C. 552; Jolley v. Ins. Co., 199 
N.C. 271; Stanback v. Ins. Co., 220 N.C. 498; Bailey v. Ins. Co., 222 
N.C. 722; Ins. Co. v. Wells, 225 N.C. 548; Kirkley v. Ins. Co., 232 N.C. 
294; Motor Co. v. Ins. Co., 233 N.C. 253, 254; Johnson v. CasuaLt,q 
Co., 234 N.C. 28,29; Cuthrell v. Ins. Co., 234 N.C. 140. 

ATLANTIC F R U I T  DISTRIBUTORS,  INC., v. J O H N  R .  FOSTER ET AL., 

TRADING AS FOSTER & CAVINESS. 

(Filed 5 May, 1915.) 

1. Evidence-Vendor and Purchaser-Fruits-Heated Cars. 
In a n  action to recover the contract price for a car-load shipment of 

bananas, where the defense is that  the plaintiff had failed to perform his 
contract by not properly loading the fruit  and ventilating it  in the car, so 
that  it  arrived overripe, and not in a merchantable condition, testimony 
of the defendant's witness familiar with the trade and the packing and 
shipment of bananas, that  i t  was not customary to give bananas heat in  
the car, is competent to controvert the plaintiff's evidence that the bananas 
had been properly loaded in a heated car. 

2. Evidence-Vendor and  Purchaser-muits-Car-load Shipments-Mes- 
senger-Appeal and Error-Harmless Error. 

Where the defendants resist payment for a car-load shipment of bananas 
on the ground of improper loading and their receipt in worthless condi- 
tion, exceptions to testimony of the defendant relating to the duty of a 
messenger accompanying the shipment becomes immaterial when i t  appears 
that  no one accompanied the shipment in question. 

3. Vendor a n d  Purchaser-Car-load Shipments-FruitPreparation f o r  
Shipment. 

It is the duty of the seller to properly prepare a car-load shipment of 
merchandise (bananas in this action), and should the shipment arrive to 
the consignee in a damaged condition for his failure to have done so, he 
is liable for  the proximate damages. 

4. Instructions-Unrelated Phases-Appeal and Error-Harmless Error. 
Where the action is to recover upon a contract of sale of merchandise, 

and the issue is made to depend upon whether the plaintiff failed in his 
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duty to properly prepare the merchandise for shipment (in this case 
bananas), a n  instruction clear and explicit upon the issue, but obscure 
upon a n  irrelevant and unrelated phase of the evidence, is harmless error. 

APPEAL by plaintiff from Devin, J., at  November Term, 1914, of 
GUILFORD. 

I Civil action brought to recover $259.32, the price of a car- ( 40 ) 
load of bananas which the plaintiff alleges it had sold to the 
defendants. There was a verdict and judgment for the defendant. The 
plaintiff appealed. The following was the issue: "Are the defendants 
indebted to the plaintiff, and if so, in what amount? Answer: 
Nothing." 

C. L. Shuping for plaintiff. 
Charles A. Hines for defendant. 

BROWN, J. The evidence tends to prove that on 21 February, 1914, 
the plaintiff and defendants entered into a contract for the sale of a 
carload of bananas for the sum of $259.32. The defendants admitted 
the purchase, but alleged that under the terms of the contract the 
bananas were to have been shipped from Baltimore properly loaded 
and packed, and that the plaintiff agreed to protect the shipment 
through to Greensboro, either by messenger or by having the car 
properly ventilated. 

The defendants alleged that the car was improperly loaded and not 
ventilated; that all the vents were closed, in consequence of which the 
bananas became overheated en route, and when they arrived in Greens- 
boro they were overripe, decaying, and not in a merchantable condition. 

We will notice only such assignments of error as are commented on 
in the plaintiff's brief. The plaintiffs excepted because his Honor 
permitted the witness Foster to testify that in shipping bananas i t  is 
not the custom of the trade to give a car heat before it is moved, and 
also in permitting the same witness to testify what the duties of a mes- 
senger were, had one accompanied this car. 

The plaintiff's witness De Giorgie had testified that the car had been 
given a certain amount of heat. It was, therefore, competent for the 
defendants, in order to controvert this testimony, to show, if they 
could, by one familiar with the trade and the packing and shipping of 
bananas, that it was not customary to give bananas heat. 17 Cyc., p. 
75; Wigmore on Evidence, sec. 2053. 

As to the other exception, we regard that as utterly immaterial, as to 
what a messenger's duties were, since the evidence shows that no mes- 
senger accompanied the car. 
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The plaintiff excepts to  the following part of his Honor's charge: 
"Or, if you find that  the plaintiff undertook to and did select the car, 
and packed the bananas for shipment, and you further find that  the 
plaintiff failed to  exercise the precautions usual t o  the trade in the ship- 
ment of bananas, and you find that  by reason of such failure the 
bananas arrived in damaged condition, and the fruit was unmerchant- 
able-if you find those to  be the facts, the defendant would not be 
liable for this shipment of bananas, and you would answer the issue 
'No' or 'Nothing.' " 

The charge seems to be in accordance with the recognized principles 
of law regulating the duty of the seller in preparing goods for ship- 

ment. 
( 41 ) I n  25 A. and E. Enc. (2 Ed.) ,  a t  p. 1072, i t  is said: "It is the 

seller's du tyyo  prepare the goods for shipment and to deliver 
them to the carrier in a merchantable condition, and in delivering to a 
carrier he must take the usual precautions for insuring a safe delivery 
to  the buyer and for holding the carrier liable in case of loss or dam- 
age." Benj. on Sales (16 Am. Ed.), sec. 693; Bull v. Robinson, 10 
Exch., 342; Finn v. Clark, 12 Allen (Mass.), 522. 

The plaintiff excepts to  the following instructions: "If you find they 
performed the contract as agreed upon, and that  they delivered the 
amount that  was called for in the order, they would be entitled to re- 
cover the contract price thereof. If they failed to  comply with their 
contract, the plaintiff would not be entitled to recover anything. There 
is one view of i t 1  don't know-there is no evidence t o  support t ha t -  
but whether a partial compliance of it, that is as to  quantity of goods 
on the car, but I do not recall any evidence as to  the quantity thereon, 
except the testimony in behalf of the plaintiff that  i t  was $259.32." 

As there can be no complaint as to  the general instruction in the first 
part of this charge, the error complained of must be in the language 
used in the last five lines of it. The language is not very explicit, but 
i t  is evidently harmless. The entire charge is a clear expression of the 
law as bearing upon the rights of the vendor and vendee, and the duty 
resting upon the former in regard to  the preparation of the bananas 
for shipment. 

The case was made to depend upon the question as to  whether the 
plaintiff performed the contract on its part. If the plaintiff failed to 
do so, then, if the bananas arrived a t  Greensboro in the condition 
described by some of the witnesses for the defendant, and such condi- 
tion arose from a failure of the plaintiff to  perform the contract upon 
its part, then i t  is plain that  the defendants were not required t o  accept 
the fruit, and could not be held liable for the contract price. 

No error. 
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FURZITUKE Co. v. MSKUF.ICTCRIKG Co. 

Cited: Hunt v. Wooten, 238 N.C. 45. 

H,4LL FURNITURE CONPASP v. CRANE SL4NUFdCTURING COMPANY. 

(Filed 28 April, 1915.) 

1. Vendor and  Purchaser-Contracts-Warranty Implied-Merchantable. 
The law will imply a warranty in the sale of goods that  they are  a t  

least merchantable or capable of some use for the intended purpose; and 
where, in the sale of a second-hand hearse, neither of the parties having 
seen it, the seller expressly states that he will not  arrant its "condition," 
owing to the difference in opinion of the value of such things, but that it  
will be shipped to the buyer ready for use, etc., i t  will not affect the im- 
plied warranty that  the hearse can a t  least be used as such and that  i t  is 
not worthless, for  the provisions stated by the seller only relate to a war- 
ranty of the quality of the article sold, which the law itself excludes in 
the absence of contractual pro~ision therefor. 

2. Same-Entire Contract-Corresponde~ice-Warranty of Quality-Mer- 
chantable-Interpretation. 

In  correspondence leading up to and included in a contract of sale of a 
hearse, the purchaser wrote the seller that he was in need of a good second- 
hand hearse, to which the seller replied that he had one a t  a certain place 
which he would ship on receiving remittance therefor in a certain sum, 
and upon receiving the remittance, he held the check and wrote the pur- 
chaser that, to  avoid misunderstanding, he desired to sap he would not 
guarantee any second-hand vehicles, etc. Upon its arrival the purchaser 
found it  to be worthless. Keither of the parties had seen the hearse up 
to that time. Held ,  the purchaser mag recover upon the implied warranty 
that  the hearse could a t  least be used as  such, but not as  to the quality; 
and the entire contract is not inconsistent with this construction, or as  
striking out the express provision that vehicles of this kind were not guar- 
anteed by the seller. 

APPEAL by defendant from Devin, J., a t  November Term, ( 42 ) 
1914, of GUILFORD. 

Action to recover $100 which the plaintiff paid to the defendant as 
the purchase price of a second-hand hearse which was shipped to the 
plaintiff after the payment of the money and before he had seen the 
hearse. 

The plaintiff refused to  accept the hearse because, as he alleged, i t  
mas worthless. The contract of sale was entered into by correspon- 
dence. 

On 27 February, 1913, plaintiff wrote the defendant: "TT7e are in the 
market for a good second-hand funeral car-light weight preferred." 
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On 1 March, 1913, defendant answered, saying: "We are glad to hear 
. . . that you are in the market for a good light-weight, second-hand 
black funeral car. Accordingly, me inclose herewith the following 
designs: . . . R. J., 710, is a light-weight, second-hand four-column 
black car which we have stored with one of our customers in Ten- 
nessee. I t  has steel tires on it  and the general condition of i t  is pretty 
good. . . . Simply inclose your check for which ever one you want." 
This letter inclosed a cut of R. J., 710. 

On 5 hIarch, 1913, plaintiff wrote: "If the 710 you speak of in 
Fayetteville, Tenn., is in good condition, and like the cut you sent us, 
and will take any size casket-all complete-we will send you check 
for $100 for the same." 

On 7 March defendant wrote plaintiff': "Of course, you understand 
we do not guarantee any second-hand vehicles, but from what our 
representative writes regarding this, we are inclined to think tliat it is 
worth every dollar we ask for it. (Price asked was $150.) your offer 
now of $100 is considerably less than what we expected to realize out 
of it, but as we have quite a stock of second-hand cars on hand a t  the 
present time, and do not want to  bring this one in also, we have 
decided to accept your offer of $100 cash, and will appreciate your 

check for that amount a t  once." 
( 43 ) On 10 March plaintiff sent defendant check for $100, and in 

his letter stated tliat he was buying R. J., 710, with the under- 
standing "that i t  is like the cut sent me and in good condition." 

On 12 March the defendant wrote the following letter to the plain- 
tiff: "We are in receipt of yours of the 10th inst., inclosing check for 
$100 in payment of the R. J., 710, funeral car, which we have stored 
a t  Fayetteville, Tenn. 

"We note your shipping instructions to forward to  the Hall Furni- 
ture Company a t  Leaksville, N. C., via the cheapest route. Before 
ordering this car shipped to you, however, we would want it thoroughly 
understood that  we do not guarantee condition of any second-hand 
vehicles. As stated in our last letter, we have not seen the vehicle 
ourselves, but our representative, who did see it and made the transac- 
tion, advises us that, in his opinion, he considered it worth every dollar 
which we are asking for it. A car that has been out some years evi- 
dently does show wear and tear, and if there should be any doubt in 
your mind as to  the value of it, i t  would pay you to go to Fayetteville, 
Tenn., to  look a t  this car, in order that  there may be no niisunder- 
standing with us regarding its condition. What may be considered by 
us as being good condition may not agree with your idea of good con- 
dition, as there is a great deal of room for difference of opinion as to 
the value of second-hand hearses. 
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"We wrote you yesterday that we were informed by our customer 
that  this hearse had a brake on it and steel tires, and we understand 
that  i t  will be shipped to the buyer with lamps, curtains, pole, and 
everything ready for use. 

"If you, therefore, decide to take it with the distinct understanding 
that i t  cannot be returned to us if not satisfactory, and that it is not 
guaranteed by us as to condition, we will instruct our customer to for- 
ward i t  over the cheapest route, sending bill of lading with freight rate 
inserted for same to us, which we will, in return, forward to you, to- 
gether with receipted bill for the amount. 

"It is not our intention to deceive any purchaser of goods from us, 
and, therefore, think i t  best to write you of the actual conditions, so 
that  if you desire to look into i t  personally you could do so before 
making shipment of the vehicle to you. 

"We will hold your check until we hear from you as to your decision 
in the matter." 

The plaintiff offered evidence tending to prove that t,he hearse was of 
no value and worthless; that there were no wheels on t,he hearse and 
that  those sent with i t  were not of sufficient strength to hold i t  up, 
because some of the spokes were out and a part of the felloes loose, 
and that the top was weather-worn and rotten so you could tear i t  off 
with the hand, and a part of the woodwork was decayed and in bad 
shape. 

The defendant offered no evidence as to condition of the ( 44 ) 
hearse. 

His Honor charged the jury, among other things, as follows: 
"The warranty upon which the plaintiff would be entitled to recover, 

if any, would be inherent to, or, as we say in law, implied by law in 
the transaction, the implied warranty of identity; that it was the same 
thing contracted for and that i t  was fit for the purpose for which i t  
was intended; not that it was good quality, or first quality, or second 
quality, but that i t  was the thing contracted for-a hearse-and that 
i t  was fit for use for the purpose for which it was intended. So that, 
upon this issue, after considering all the evidence, if you find from this 
evidence and by its greater weight that the hearse received by the 
plaintiff was not the one that was ordered, or that the car received was 
worthless and unfit for the purpose for which i t  was purchased-in- 
capable of being used as a hearse; if you find these to be the facts by 
the greater weight of the evidence, it will be your duty to answer this 
issue '$100.' 

"But, if you find that this car was the one that the plaintiff ordered, 
and that the condition was not such as stipulated by the plaintiff in his 
original letter or the cut, yet if it was fit for use for the purpose in- 
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tended-that is, fit for use as a hearse-if you find these to be the 
facts, it will be your duty to answer this issue 'Nothing.' 

"The burden is upon the plaintiff to  satisfy you tha t  this was not the 
same car that  was ordered, specifically, and that  when received it was 
in a worthless condition. 

"If you find from this evidence tha t  it was not the same car, but a 
different car, or tha t  i t  was worthless and unfit for the purpose for 
which i t  was purchased, and incapable of being used as such, you will 
answer the issue '$100.' " 

The defendant excepted. 
There was also a motion for judgment of nonsuit, which was denied, 

and the defendant excepted. 
There was a verdict and judgment in favor of the plaintiff, and the 

defendant appealed. 

P. W. Glidewell and Manning & Ritchin for plaintiff. 
Brooks, Sapp & Williams for defendant. 

ALLEN, J. It was decided in Ashford v. Shrader, 167 N. C., 48, that 
although there is no implied warranty as to quality in the sale of per- 
sonal property, the seller is held to the duty of furnishing property in 
compliance with the contract of sale-that is, a t  least merchantable or 
salable; and to this we may add that it shall be capable of being used, 
if intended for use. 

This decision and others of like import in our reports (Xedicine Co. 
v. Davenport, 163 S. C., 297; Tomlznson v. Morgan, 166 S. C., 

( 45 ) 557; Grocery Co. v. Vernoy, 167 N. C., 427) rest upon the pre- 
sumption tha t  both buyer and seller are acting honestly and 

with no intention to  cheat or defraud, and as "the purchaser cannot be 
supposed to buy goods to lay them on a dunghill," as expressed by 
Lord Ellenborough in Gardner v. Gray, 4 Campbell, 143, it will not be 
assumed tha t  the seller desires to obtain money for a worthless article. 

His Honor applied this rule in his charge to the jury, and the defend- 
ant,  while admitting its correctness in proper cases, insists tha t  it has 
no application here, because the defendant wrote the plaintiff on 12 
March, before the contract was closed, that  i t  would not guarantee the 
condition of the hearse. 

The meaning of the word "condition" is not clear, but i t  is certain 
tha t  the defendant was not providing against the sale of a worthless 
article, because in the same letter he assigns as his reason for not guar- 
anteeing condition the great rooin for difference of opinion as to the 
value of second-hand hearses, and in the next paragraph says: "We 
understand the hearse will be shipped to the buyer with lamps, cur- 
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tains, pole, and everything ready for use," and again, tha t  its repre- 
sentative, who had seen the hearse, advised tha t  it was worth every 
dollar the defendant was asking for it. 

Crediting the defendant with the honesty of purpose declared in the 
statement in the letter, that  ('it is not our intention to deceive any pur- 
chaser of goods from us," the defendant thought it was selling and in- 
tended to  sell a thing of value, ready for use and worth $100, but was 
not willing to  guarantee the condition or quality, as there was so much 
difference of opinion as to the value of second-hand hearses. 

As thus understood, the refusal to  guarantee condition means only a 
refusal to  warrant as to  quality, and although the law writes this into 
every contract for the sale of personal property-that in the absence of 
express agreement there shall be no m-arranty as to  quality-it holds 
the  seller to the duty of furnishing an article merchantable or salable 
or tha t  can be used. If so, why should the obligation of the seller be 
less because he writes in the contract what the law would place there? 
I n  other words, if the law writes into a contract of sale tha t  there is no 
warranty as to the quality of the goods sold, and still holds the seller 
to  the duty of furnishing an article that  is merchantable or salable, or 
one tha t  can be used, why does not the same duty rest upon the seller 
when he, instead of the law, writes into the contract tha t  he will not 
warrant the quality? 

It may be said tha t  this gives no effect to  the language used, and 
strikes down one of the  terms of the contract; and this would be true 
but for the correspondence preceding the letter of 12 March. 

It appears, however, tha t  the plaintiff wrote the defendant on 27 
February that it was "in the market for a good second-hand 
funeral car," and tha t  the defendant replied on 1 March, "We ( 46 ) 
are glad to hear, from your favor of the 27th inst., that  you are 
in the market for a good light-weight, second-hand black funeral car. 
Accordingly, we inclose herewith the following designs"; and effect 
may be given to  the refusal to guarantee by relieving the defendant 
from the possibility of liability upon an express warranty as to  quality. 

We are therefore of opinion that  the charge of his Honor is sup- 
ported by reason and authority. 

There are several exceptions in the record, but all of them relied on 
by the defendant are dependent upon the question considered and 
decided. 

There was also evidence upon the part  of the plaintiff tha t  the hearse 
was heavy weight, when he had contracted for one of light weight, and 
that  while the description in the design called for steel tires, those on 
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the hearse sent 1j7ere tires made for rubber, on which there was no 
rubber. 

No error. 

Cited: Farquhar Co. v. Hardware Co., 174 N.C. 372; Register Co. 
v. Bradshaw, 174 N.C. 416; Swift v. Etheridge, 190 N.C. 166; Gravel 
Co. v. Casualty Co., 191 X.C. 317; Poovey v. Sugar Co., 191 X.C. 725; 
Swift & Co. v. Aydlett, 192 N.C. 335, 344; Hyman v. Broughton, 197 
N.C. 4 ;  Williams v. Chevrolet Co., 209 N.C. 31; dldridge Motors v. 
Alexander, 217 N.C. 755; J!lcConnell v. Jones, 228 N.C. 220. 

T. W. STEMMLER v. RANDOLPH AKD CUMBERLAND RAILWAY 
COMPANY. 

(Filed 28 April, 1915.) 

1. Railroads-Right of Way-Duty of Company-Combustible Matter- 
Fir ing Right  of Way. 

I t  is the duty of a railroad company to keep its right of n7ay free from 
combustible matter, and where in pursuance of this duty the agents of 
the company burn off the right of way, i t  is required that they use reason- 
able care in preventing the escape of the fire to adjoining lands, to the 
injury of the owners. 

2. Same-Negligence-Evidence-Trials-Burden of Proof. 
The employees of a railroad company engaged in burning off its right 

of way left one of their number in charge and proceeded to another place 
thereon for the same purpose. There was evidence tending to show that  
the plaintiff in this action had a pile of lumber a t  the place of the firing, 
and that  the employee remaining to look after the fire, or to see that  i t  did 
no damage, went away, leaving no one a t  all a t  the place, and soon there- 
after fire broke out in the plaintiff's lumber and damaged it. Held, suffi- 
cient evidence of the defendant's negligence to carry the case to  the jury, 
and the circumstances being wholly ii~ithin the knowledge of the defend- 
ant's agents as to whether they used the care required of them in putting 
out the fire, the burden of proof n7ns on the defendant in that respect. 

APPEAL by plaintiff from Rountree, J., a t  January Term, 1915, of 
A ~ O O R E .  

Civil action to  recover damages for the destruction of the plaintiff's 
lumber, caused by fire alleged to have been set out by the defendant's 

servants on the right of way and corninunicated to  the plaintiff's 
( 47 ) lumber, located close to  the right of way. At the conclusion of 

the evidence the court sustained a motion to nonsuit, and the 
plaintiff appealed. 
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U .  L. Spence, H. F. Xeawell for p1ainti.g. 
George H. Humber for defendant. . 

B ~ o w s ,  J. The evidence in this case tends to  prove that the section 
foreman and hands of the defendant were engaged in burning off the 
defendant's right of way near Parkwood; that  the lumber of the plain- 
tiff was piled near the right of way a t  said place, and that the hands 
fired the debris on all sides of said lumber and then left one William 
Graffenried, a section hand, to watch the first and protect the lumber, 
the section foreman and other hands going away to fire other parts of 
the right of way, and that  said Graffenried left the lumber unprotected 
and went away, and fire soon sprang up in the lumber and most of nt 
was consumed thereby; that there were no other persons about the 
lumber or along the right of way except the section foreman and hands 
engaged in firing the right of way. There was further testimony as to  
the  value of the lumber. 

We think his Honor erred in sustaining the motion to nonsuit. The 
defendant was engaged in the discharge of a duty iniposed by law of 
keeping its right of way free from combustible matter. To do so neces- 
sitated the burning of its right of way. It was the defendant's duty t o  
exercise reasonable care when it put out such a dangerous agency as 
fire. We think the burden of proof is necessarily on the defendant to  
show tha t  i t  exercised such care and used all reasonable means and pre- 
cautions to  prevent the fire from spreading from its right of way and 
injuring the property of adjacent owners. 

The proof of what the defendant did in order to prevent the spread- 
ing of fire from its right of way is almost exclusively within its own 
knowledge and that  of its agents and servants. The plaintiff had no 
knowledge of when the fire was set out and no opportunity to guard his 
property. The plaintiff had no knowledge of what precautions were 
taken by the defendant; therefore, we think it  reasonable to hold that  
the defendant should assume the burden of satisfying the jury that i t  
took all reasonable precautions when its agents and servants undertook 
to burn off its right of way. 

It is said in the Book of Books that "If fire break out and catch in 
thorns, SO that the stacks of corn, or the standing corn, or the field, be 
consumed therewith: he that  kindled the fire shall surely make restitu- 
tion." Exodus, 22 : 6. 

Inasmuch as the defendant was engaged in the discharge of a duty, 
we will not hold it  to  the rule laid don-n in the Holy MTrit, because that  
mould be to  make it an insurer; but we think it  just and con- 
sistent with well established precedents that in a case of this ( 48 ) 
kind the defendant should assume the burden of proof to satisfy 
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the jury that  i t  used all due precautions to prevent the spread of the 
fire and injury to adjacent property. 

It is incumbent on the company burning off its right of way always 
to  guard the fire along its right of way and to take all proper precau- 
tions to prevent its spreading as Iong as the fire exists. Rrister v. R. R., 
84 Miss., 33; 33 Cyc., 1329. 

There is evidence in this case that the defendant's servants started 
the fire on the right of way, that  i t  was not properly guarded by them, 
that  it surrounded the plaintiff's property, in consequence of mhich the 
plaintiff suffered damage. This evidence may not be sufficient to in- 
duce the jury to  find the defendant guilty of negligence, but i t  should 
have been submitted to  them under proper instructions. 

New trial. 

Cited: Fleming v. R. R., 236 N.C. 574. 

NRS. G. B. MITCHEM v. D. mT. MITCHEM 

(Filed 5 May, 1915.) 

1. Instructjons-Fraud-Confidential Relations. 
In  an action to set aside a transaction for fraud arising from the confi- 

dential relationship of the parties, an exception to the charge of the court 
that there mas no evidence of such relationship is not sustained when it 
appears from the charge that  the court instructed the jury that  the confi- 
dential relationship existing would not create the presumption of fraud. 

2. Equity-Vendor and Purchaser-Contracts-Rescission-Inst- 
False Representations. 

I n  an action to rescind a sale of a business for fraud, the evidence mas 
conflicting as  to whether the vendor represented that  the net profits were 
in a certain sum, or that  the gross profits were in that amount, the former 
being the alleged false representations relied upon by the plaintiff, and i t  
is held no error for the judge to have instructed the jury to answer ia 
plaintiff's faror  if the representation was made a s  to the net profits, but 
for the defendant if made as  to the gross profits, with the burden of proof 
on the plaintiff. 

5. Appeal and Error-Assignments of Error--Oral Agreement. 

Oral agreements in the Supreme Court upon matters neither embraced 
in the assignments of error nor referred to in the printed brief will not be 
considered. 

APPEAL by plaintiff from Shaw, J., a t  September Term, 1914, of 
GASTON. 

88 
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This is an action brought for the purpose of rescinding a contract of 
sale and to recover damages, the plaintiff alleging that she was induced 
to purchase a one-half interest in a livery business upon the 
false and fraudulent representation of the defendant that the ( 49 ) 
net income from the business at  the time of the sale was $300 
per month and that the property sold was worth $1,400. 

His Honor charged the jury that the plaintiff could not sustain her 
action upon the representation as to the value of the property, to which 
there was no exception, and the case was tried upon the allegation that 
the defendant made the representation alleged as to the profits per 
month. 

The plaintiff testified as follows: "My name is Gabrilla Mitchem; 
the defendant is my brother-in-law, my husband's brother; he advised 
me on buying some land; told me how much to give, and he had Mr. 
Mason there to tell me how far to go, and I stopped when he told me 
to stop. I did not go to him any time prior to the transaction about 
the livery stable for advice about business affairs, only that time. In 
reference to this time, I will say he sent up there-Joe came up there 
and said 'Papa sent after me to come down there; that he wanted me 
to buy a half interest in the livery stable.' I went down there, and I 
wasn't there but a fcw minutes until he got to talking to  me about the 
stable; said he wanted to sell and wanted me and Joe to buy i t ;  said 
the whole thing was worth $1,400 and wanted me to buy half and 
wanted Joe to take the other; and I said, 'Dave, I don't know anything 
about the livery business,' and he said I knew enough, and advised me 
to take it and to take his advice, and told me my half would be $700, 
and told me to take i t  and Joe would take the other half, and in six 
months i t  would pay for itself; and I said, 'Have a living out of it, too?' 
and he said, 'Yes; i t  does that now, and will do i t  on,' and I said, 'It 
will be making right smart money for me out of the little bit I have 
got.' I had a little bit, and I wanted to put it in something that would 
make me a little more. He said for me to take that and I could make 
a living, and it would pay for itself in six months, and Joe said, 'Papa, 
say twelve months; I think that we can malie it in twelve months,' 
and he said, 'You can make it in six months,' and he named over the 
horses and buggies and one surry, I believe; said six horses and seven 
buggies, or seven buggies and six horses, I won't be sure. I did not see 
the property myself; I told him I would not know if I would go look 
at  them; just took it that they would be what he said. I really never 
saw them until I moved down there. He said everything was in good 
condition and would make that money. I paid him $500 at  the time, I 
believe it was. After I got down there I found out I wasn't getting 
anything, and I asked them where the money was, and they said they 



I- 

I N  THE SUPREME COURT. [169 

wasn't hardly making expenses; and about six weeks after I was down 
there, between four and six, Dave came through the yard and I said, 

'Stop a little bit; I want to talk to you. I am just ruined in this 
( 50 ) thing,' and he said, 'Why?' and I said, 'Because what money I 

got is in this,' and I said, 'Take it back off my hands for $600 
and let me go home,' and he just laughed a t  me and said, 'I don't want 
it1; and I said, 'Dave, take it back; you can get it off and I can't; take 
i t  for $600 and let me go back home; I can live there, and I can't live 
here,' and he laughed and said he would see if he could not help me get 
shut of it, and he walked off and left me, and I left it there; left Har- 
vey there, my son, and I come home; I had it to do; was getting in 
debt for house rents and not making anything. The horses were just 
worn-out shacks; there was about six; I did not call them valuable; 
the best horse there only had one eye, the best buggy horse; one was 
a little faster. I never examined the buggies. Defendant gave his 
reason for selling out that he wanted to sell i t ;  wanted to send his 
little boys to school; was going to send Ed. off to school and could not 
do i t  and keep the stable. He did not send him to school while I 
stayed there. Joe and Dave were there every night or every day when 
Joe run up the pay-roll to find out what they had made. I don't know 
who got the money; I did not get i t ;  did not receive anything from it." 

The jury returned the following verdict: 
1. Was the plaintiff induced to purchase a half interest in the livery 

business from the defendant bv means of false and fraudulent reme- 
sentation by the defendant, as alleged in the complaint? Answer: 
"No." 

2. If so, what damage is plaintiff entitled to recover? Answer: 
"Nothing." 

Judgment was rendered in favor of the defendant and the plaintiff 
appealed, assigning the following errors : 

1. The court erred in charging the jury that there was no evidence of 
confidential relationship existing between the parties. 

2. The court erred in charging the jury that unless they found by 
greater weight of evidence that D. W. Mitchenl told Mrs. G. B. Mit- 
chem that he was making a profit of $300 a month they would answer 
the first issue "No"; that if they found that what he told Mrs. Mitchem 
was that he was taking in $300 a month, then there would be no false 
representation, and they would answer the first issue "No." 

3. The court erred in charging the jury that plaintiff was not en- 
titled to rescission of contract, for that no offer to return the property 
had been made; that the property had passed out of possession of 
plaintiff and she was therefore in no position to restore it and could 
not have a rescission of contract. 
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4. The  court erred in not allowing the motion of plaintiff's counsel to 
set aside the ~ e r d i c t  and for new trial. 

J .  F.  Flowers and  George W .  Wi lson  for plaintiff. 
M a s o n  & M a s o n  and M a n g u m  dl- W o l t x  for. defendant .  

ALLEN, J. 1. The first assignment of error is not sustained ( 51 ) 
by the record. His  Honor did not charge the jury that  there 
was no evidence of confidential relationship existing between the par- 
ties. H e  did, however, say: "Ordinarily, gentlemen,  here this confi- 
dential relationship exists as to a transaction passing between the 
parties, the presumption is that it is fraudulent; but the court instructs 
you, gentlemen, tha t  there is no evidence of this confidential relation 
existing between the plaintiff and the defendant that  would create a 
presun~ption in the  case a t  all," and counsel for the plaintiff adniits 
that,  upon the evidence introduced upon the tnal ,  this was a correct 
statement of the  law. 

2. We find no error in that part  of the charge to the jury embraced 
in the second assignment of error. 111s s o n o r  stated clearly the 
respective contentions of the plaintiff and the defendant, and it appears 
tha t  the fact in dispute was whether the  defendant made a representa- 
tion as to  the net profits of the business or as to  the gross profits, the 
plaintiff contending that  she was induced t o  enter into the contract by 
reason of the statement by the defendant tha t  the net profit of t!le 
business per nionth mas $300, and the defendant contending tha t  his 
statement was tha t  the gross profit was $300 per month. 

This being true, his Honor could not do otherwise than charge the 
jury tha t  if the  representation made was as contended for by thc de- 
fendant they should answer the issue "KO," and this is the effect of the 
part  of the charge excepted to. 

His  Honor charged the jury, in reference to the contention of the 
plaintiff, tha t  "The false representation relied upon in this case is that 
the defendant represented to the plaintiff that this livery business he 
then and there proposed to sell to plaintif? was paying to him a t  the 
time of the sale, and had been prior to  tha t  time, the sum of $250 or 
5300 profit. Tha t  is the false representation n-hich is relied upon by 
this plaintiff-that the defendant made that  representation to her. 
The burden is on the plaintiff to show tha t  he did"; and with reference 
to the contention of the defendant, that  "The defendant contends, 
gentlemen, tha t  $ou ought to  answer the  fir& issue 'No.' He contends, 
in the first place, that  he made no false representation; he did not tell 
her-told her nothing froin which she could mfer he was making a 
profit of $200 or over; but he testified what he told her was that the 
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income from the business, the gross income, n7as $300, and he says that 
is true, and he had been having an income of $300 and that  he had 
been having that  on an average for the last two years prior to that 
time. So he contends, in the first place, that i t  n-asn't any false repre- 
sentation made by him. That he stated the truth, the facts as they 
were, and that  the plaintiff n~isconstrued what he said, thinking that  
he meant that  the profits were as she contends, when he was saying 

that  i t  was the gross income." 
( 52 ) No exception was taken to illis part of the charge, and the 

case was tried upon the theory that this correctly presented the 
position of the plaintiff and the defendant. 

The question discussed upon the oral argument, as to  the correctness 
of the statement that "there is no evidence that his gross income was 
not as stated by him," is not embraced in the assignments oi error, nor 
is it referred to  in the brief of the appellant. 

The charge of his Honor impresses us as being more favorable to the 
plaintiff than she was entitled to, because upon a careful reading of her 
evidence i t  does not appear that  she testified that  the defendant made 
any representation as to  the profit xhich the defendant had made or 
was making out of the business, except she did say, after the statement 
by the defendant that the business would pay for itself in six months, 
she asked if she could also have a living out of it, and the defendant 
replied that i t  was doing as well as that. 

She does not say in her testimony that the defendant stated that he 
had made and was making $300 per month, and the only representation 
she says the defendant made was that the business would pay for itself 
in six months, which is not the representation alleged in the complaint. 

It is not necessary to consider the correctness of that part of the 
charge referred to in the third assignment of error, as the plaintiff can- 
not in any event have rescission of the contract as long as the finding 
of the jury upon the first issue stands. 

The other assignment of error is merely formal. 
No error. 

A. A. SHUFORD, JR., r. F. P. COOK AND WIFE, VICTORIA COOK. 

(Filed 6 Xay, 1915.) 

1. Debtor and Creditor-Deeds and Conveyances-Evidence-Fraud-Hus- 
band and Wife. 

The mere declarations of the husband a re  not admissibIe as evidence 
against the wife in an action to set aside a deed made by the former to 
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the latter a s  fraudulent as  to his creditors; and the exclusion of such 
declarations becomes immaterial when it has been established that  there 
was no fraudulent intent on his part. 

2. Sam-Intent-Scope of Inquiry. 
Upon cross-examination of the plaintiff in his action to set aside a deed 

made by a husband to his wife, upon the ground of fraud, much latitude 
is given upon the  question of the defendant's fraudulent intent in making 
the conveyance, which affects the credibility of the witness or tends to  
assist the jurors; and the scope of the inquiry is broadened to take in al l  
the relevant circumstances and conditions surrounding the parties. 

3. Debtor a n d  Creditor-Deeds and Conveyances--Husband and  Wife- 
Fraudulent  Intent--Evidence. 

In  an action to set aside a deed from a husband to his wife as  fraudn- 
lent against his creditors, i t  is competent for the former to testify why he  
had made the deed, when relevant to the question of his fraudulent intent. 

4. Same-Principal and  Surety-Insolvent Surety-Good Fai th.  
When one of two sureties on a note has become insolvent and the other 

surety has paid off the note and brings action against the principal to set 
aside, as  fraudulent against him, a deed he has made to his wife, i t  is 
competent for the defendant to testify that b ~ f o r e  he had made the deed 
he was informed by the cashier of the local bank tha t  the insolvent surety 
had property, a s  affecting the question of his good faith and intent in 
retaining a sufficient amount of property to meet his obligations. 

5. Debtor a n d  Creditor-Deeds and  Conveyances-Voluntary Conveyance- 
Presumptions-Fraudulent Intent-Evidence-Interpretation of Stat- 
utes. 

I n  a n  action to set aside a husband's deed to his wife for fraud as  to 
his creditors, the presumption formerly arising from a voluntary convey- 
ance is remored and the indebtedness of the husband is evidence only 
from which the intent may be inferred, and a requested instruction is 
properly refused which requires the defendant to satisfy the jury by the 
greater weight of the evidence that he retained property fully sufficient 
and available. Revisal, see. 962. 

6. Debtor and  Creditor-Deeds and Conveyances-Husband and  Wife- 
Fraudulent  Intent-Evidence-Principal and Surety. 

Where the plaintiff seeks to set aside as  fraudulent as  against himself 
a deed to lands made by the h ~ ~ s b a n d  to his wife, upon the ground that he 
with another became surety on the defendant's note, the cosurety became 
insolvent, and he paid the note in full, and that the husband had not re- 
tained sufficient property to pay his debts a t  the time of the conveyance, 
evidence as  to the reasonable belief of the defendant that  the cosurety 
was solvent a t  the time of the conveyance is competent; and a s  to the 
value of the property retained by the defendant, i t  need not have been 
sufficient to include the full amount of the note, so f a r  as  the plaintiff 
was concerned, he a t  the time being liable only, as  surety, for half thereof. 

BROWN, J., dissenting; WALKER, J., concurs in dissenting opinion. 
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( 53 ) APPEAL by plaintiff from Harding, J., a t  December Term, 
1914, of BURKE. 

B. B. Blackwelder, Self & Bagby, and X. J. Ervin for plaintiff. 
Spainhour & Mull and Avery & Erwin for defendant. 

CLARK, C. J. This is an action to  set aside a conveyance by the de- 
'fendant F. P. Cook to his wife, the codefendant, 14 March, 1908, on 
the ground that  i t  was voluntary and made in fraud of creditors. The 
defendant F. P. Cook and plaintiff were indorsers of the note of one 
J. E. Wheeler, who has since become insolvent, and the note was paid 
by the plaintiff, n-ho a t  June Term, 1913, of Burke obtained judgment 
against F. P. Cook for $1,200 and interest from September, 1909, being 

the pro rata due by him to the plaintiff. 
( 54 ) The defendants denied that  the conveyance was voluntary or 

fraudulent, alleging that  I?. P. Cook a t  the time of said convey- 
ance to  his wife retained property amply sufficient to pay his then 
creditors, and further alleged that  the property conveyed was pur- 
chased for the wife by her father and mother. The plaintiff insisted 
that neither of these allegations was true, but that the conveyance was 
executed with the fraudulent intent to hinder, delay, and defeat the 
creditors of F. P. Cook. 

The jury found, in response to  the issues submitted, that the defend- 
ant F. P. Cook a t  the time of the conveyance of the said property to his 
wife retained property fully sufficient a ~ d  available for the satisfaction 
of his then creditors, and that while there was no consideration paid 
F. P. Cook by his wife, the said tract had cost $1,200, of which $1,100 
had been paid by her father and mother; that  the deed for the same 
had been executed by the vendor to  F. P .  Cook, with an agreement that 
he should hold the title for the benefit of his wife, and that  in after- 
wards making the conveyance to  her F. P. Cook had no intent to  deIay, 
hinder, or defeat his creditors. 

The exceptions of the plaintiff are numerous, but many of them k i n g  
of the same character, they may be grouped under a few heads. Eu- 
ceptions 1, 2, 3, 4, 5, and 6 are to the exclusion of certain acts and 
declarations of F. P. Cook as evidence against Victoria Cook, though 
admitted as to him. This mas coinpetknt as against him. Eddlemart v. 
Lentz, 158 N. C., 71. Besides, as the jury find that there was no 
fraudulent intent on the part of F. P. Cook, it is immaterial that this 
evidence TTas excluded as to his wife. 

Exceptions 7 ,8 ,9 ,  10, 11, 13, and 20 were taken on the cross-examina- 
tion of the p la in t8  A. A. Shuford, Jr.  These questions bore more or 
less on the matters in issue, and in cases involving fraudulent intent 
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much latitude is allowed on cross-examination as to inquiries that affect 
the credibility of witnesses or tend to assist the jurors. 

Exceptions 14, 15, 16, 17, 18, and 19 were as to the testimony of the 
plaintiff on a former trial, and it was competent to inquire fully into 
such testimony. Neither can exceptions 21, 22, and 23 be sustained, 
for the scope of the inquiry in cases involving questions of fraud is 
broadened to  take in all the circumstances and conditions surrounding 
the parties. 

Exception 24 is to the testimony of F. P. Cook as to why he made the 
deed to his wife, but i t  was clearly competent on the question of intent. 

Exceptions 25 and 26 are to the testimony of the defendant F. P. 
Cook that a t  the time he made the deed to his wife he knew that  
Wheeler had certain property, and that the cashier of the bank holding 
the note, which he signed, informed him of the possession of said 
property by Wheeler. This was competent as showing good faith 
and intent as to the amount of property which should have been ( 55 ) 
retained by him when making the deed to his wife. Blaclc v. 
Sanders, 46 N. C., 67. 

Exception 27 was for the refusal to give the following prayer for 
instruction: "Though you should find from the evidence that F. P. 
Cook, a t  the time of the execution of the deed in question, honestly 
believed that J. A. Wheeler was solvent, financially responsible, and 
would pay the note given to the bank when it became due, and though 
you should further find that F. P. Cook retained property fully suffi- 
cient and available for the satisfaction of his obligations other than 
the $2,400 note to said bank, then i t  would be your duty to answer the 
first issue 'No,' unless defendants satisfy you by the greater weight of 
the evidence that F. P. Cook retained property fully sufficient and 
available to pay the $2,400 note to the bank as well as his other obli- 
gations." The plaintiff earnestly pressed this exception, but the act of 
1840, now Revisal, 962, provides that thc court, wherc thcrc is any 
evidence tending to show that a t  the time of the alleged fraudulent 
conveyance the grantor retained property fully sufficient and available 
for the satisfaction of his then creditors, shall submit the question to a 
jury "with such observations as may be right and proper." The pre- 
sumption formerly arising from a voluntary conveyance made by a 
party indebted is thus removed and the indebtedness in such case is to 
be taken and held, in the language of Revisal, 962, "to be evidence only 
from which an intent to delay, hinder, and defraud creditors may be 
inferred." Hobbs v. Cashwell, 152 N. C., 183. As against this plain- 
tiff, it was not necessary to retain $2,400, but as to him the liability to 
be covered was only $1,200. 
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As to  exceptions 28, 32, and 33, the requests of plaintiff's counsel, 
which were refused. were in substance that the defendant must show 
that  he retained prdperty "fully suflicient and available" to pay all his 
obligations of every kind, without regard to  his true and ultimate lia- 
bility thereon by reason of the solvency or insolvency of his co-obligors 
or principals in an indebtedness to which he is surety. While holding 
that  surety debts are to be taken as other debts in reserving property 
to pay them, Pearson, J. ,  says, in Black v. Sanders, supya, "On the 
other hand, if the principal be entirely solvent, i t  would seem that i t  
ought to  be considered." 

So far as the plaintiff is concerned, i t  was not necessary as against 
him, as already stated, that the defendants should have retained and set 
apart $2,400 of property, since his liability to the plaintiff could not 
exceed his pro rata part, i. e., $1,200. 

I t  having been found on the other issues that  the deed to his wife 
was executed by Cook without any fraudulcnt intent. and that if he 
had such intent i t  was unknown to his wife, and that  $1,100 of the 
$1.200 originally paid for the land had been furnished by her mother 

and father, and that  the deed to I?. P. Cook had been executed 
( 56 ) by the vendor with an agreement that he would hold the title 

for the benefit of his wife, much of this discussion is immaterial. 
But n.e have considered all the points raised. 

No error. 

BROWN, J., dissenting: The following is the first issue: 
1. Did the defendant F. P. Cook, a t  the time of the execution of the 

deed in controversy to his wife, the feme defendant, ?\I. V. Cook, retain 
property fully suficient and available for the satisfaction of his then 
creditors? 

The plaintiff in apt time requested the court to instruct the jury that 
"There is not sufficient evidence in this cause to show that F. F. Cook, 
a t  the time of the execution of the deed to his wife, 11. V. Cook, retained 
property fully sufficient and available for the satisfaction of his then 
creditors, and you will answer the first issue 'KO.' " 

The court refused to g i ~ e  the instruction, and the plaintiff excepted. 
I an1 of opinion, upon all the evidence, the prayer should have been 

given. Actual insolvency is not necessary in order to render a volun- 
tary conveyance void; for if a person, largely indebted, makes a volun- 
tary conveyance, and shortly afterwards becomes insolvent, that is 
enough to set aside the conveyance as fraudulent. 

Wherever the amount of the property so closely approximates the 
amount of the liabilities that  the conveyance mould have a direct 
tendency to impair the rights of creditors, if they should attempt t o  
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force collection by judicial process, the debtor is adjudged insoh-ent. 
Rose v. Dunklee, 12 Col. App., 403. 

The act of 1840, now section 962 of the Revisal of 1905, provides that 
no voluntary conveyance or gift by one indebted shall be deemed to be 
void "if property, a t  the time of making such gift or settlement, fully 
sufficient and available for the satisfaction of his then creditors, be 
retained by such donor or settler." 

The property must be available t o  the creditors owning the debts 
existing a t  the time of the gift or settlement. The property must be 
available xhen such debts become due and payable, and if payment is 
refused, the property must be available a t  the time when the creditor, 
by the exercise of all due diligence, should reduce debt to  a judgment. 
House v. Hughes, 1 Fla., 133; Edvmnds v. Mister, 58 Miss., 765; Cock 
v. Oakley, 50 Miss., 628; S. v. Koontx, 83 Jilo., 323; Pomeroy v. Bailey, 
43 N. H., 118; Williams v. Hughes, 136 N. C., 58; Block v. Saunders, 
46 N. C., 67. 

I n  the last nanied case it is held as a matter of law that twenty 
negroes and two tracts of land valued at $7,250 is not property fully 
sufficient and available to  pay debts amounting to $6,848. I n  the opin- 
ion Chief Justice Peurson says: "Xo man would lend nzoney upon such 
security; he ~vould require property of this description to exceed the 
debt at least one-third, if not one-half." 

Accepting defendant's own valuation upon his property, which ( 57 ) 
should be taken cum gram solis, at time he conveyed the prop- 
erty in controversy to his wife, his remaining assets exceeded his lia- 
bilities (after deducting lioinestead and personal exemption) only 
$610. The bulk of property retained is of a very fleeting and unsub- 
stantial character. Among the assets are mules, cattle, stock of goods, 
store accounts, binder, buggy, drill and wagon; total value, $2,260. 
The store accounts alone amount to $400, and there is no evidence that  
they can be collected. 

To my mind, it is perfectly evident that the defendant was prao- 
tically insolvent when he executed the deed to his wife, and that he did 
not retain property fully sufficient and available within the meaning of 
the statute. 

MR. JUSTICE WALKER concurs in this opinion. 

Cited: Bank 7). LMackorell, 195 N.C. 746; Cook v. Edwards, 198 
N.C. 739; Bank v. Lewis, 201 N.C. 152; Hood, Conlr. of Banks, v. 
Cobb, 207 N.C. 130. 
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ZEB. COCHRAN v. YOUNG-HARTSELL MILLS COMPANY. 

(Filed 5 May, 1915.) 

1. Electricity-Trials-Evidence-Nonsuit-Questions fo r  Jury. 
Under the rule that  the evidence should be considered in the light most 

favorable to the plaintiff on a motion to nonsuit, the motion should be 
denied upon evidence tending to show that the plaintiff was employed by 
the defendant to keep the machinery of its mill in operation, which was 
run by an electric motor, belts, shafting, etc., under the management and 
control of the defendant upon the inside of its mill; that the plaintiff 
was not an electrician and totally ignorant of the operation of the motor; 
that  while replacing a belt, which had fallen from its pulley, according to 
a method customary and known to the defendant and which he had fol- 
lowed several years without injury, he was severely shocked and injured 
by catching hold of a n  iron pipe, which injury would not have resulted if 
a ground wire without his knowledge had not been removed from the 
motor. 

2. Electricity -Master and  Servant -Duty of Master - Safe Place t o  
Work-Trials-Evidence-Questions for Jury. 

I t  is the duty of the master to furnish his servant a reasonably safe 
place to do the work required of him in view of the dangerous nature of 
his employment, imposing a high degree of care when a dangerous instru- 
mentality such as  electricity is used; and where the employee receives a 
severe shock, resulting in serious injury to him, while in the discharge of 
his duties in the way usnally adopted and sanctioned and approved by the 
employer, which shock was caused by the operation of a n  electric motor 
or its appliances used in operating the power plant a t  which he was work- 
ing, and the employee was ignorant as  to the operation of the machine 
and was not an electrician, his duty being to keep the belts and shafting 
in operation and in no wise relating to the operation of the motor itself, 
the facts a re  suEcient to take the case to the jury upon the issue of de- 
fendant's actionable negligence. 

3. Electricity-Master and  Servant-Trials-Evidence-Res Ipsa Loquitur. 
Where there is evidence tha t  the plaintiff, an employee of the defendant 

in the latter's mill operated by electricity, has received the injury com- 
plained of by catching hold of a n  iron pipe heavily charged with the cur- 
rent ;  that  the plaintiff had neither knowledge of nor duty in connection 
with the electric motor or appliances, but that these were in the exclusive 
charge and control of the defendant; that  the plaintiff was in the per- 
formance of his duties a t  the time in a manner known to and approved 
by the defendant, and which had been customary for  years, without inju- 
rious result, and there being no evidence that  the corporation furnishing 
the defendant with electricity had supplied a heavier voltage on the occa- 
sion than usual, the doctrine of res ipsa loquitur applies. 

4. Electricity-Master a n d  Servant-Duty of Master-Instruction and  
Warnings-Trials-Evidence-Nonsuit. 

An emp1,oyee of a power plant driven by electricity whose duty i t  is to  
see that the machinery is properly kept in operation, but is inexperienced 
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and has no duty in connection with operating the motor itself, has a right 
to assume that  his employer will not needlessly or negligently expose him 
to danger; and under the circumstances of this case it  is held that the 
failure of the defendant to notify the plaintiff that  a ground wire from 
the motor, used for protection and safety, had been removed, with evi- 
dence tending to show that  i t  caused the electricity from the motor to 
escape illto an iron pipe, resulting in the injury complained of, is sufficient 
to take the case to the jury, and upon a motion to nonsuit, evidence that  
the injury would likely have occurred if the ground mire had not been re- 
mored does not affect the question. 

5. Electricitj--Master a n d  Servant-Contributory Negligence-Evidence- 
Trials-Questions fo r  Jury. 

Where there is evidence that  an ernplo~ee of an electrically driven plant 
received a shock to his injury from a n  iron pipe, while in the discharge 
of his duty in the u s ~ ~ a l  manner, caused by a defect in the electric motor 
or appliances, with which he was unfamiliar and which i t  was no part of 
his duty to operate, and also evidence that  before doing the act whereby 
he was injured he could first have shut off the current a t  the switch and 
prevented the injury, the issue of contributory negligence was properly 
left to the determination of the jury. 

6. Witnesses -Experts -Hypothetical Questions - Appeal and Er ror  - 
Harmless Error. 

The questions asked expert witnesses in this case, supported by the evi- 
dence, are  held proper; but if otherwise, the error was committed in ap- 
pellant's favor, of which i t  cannot complain. 

APPEAL by defendant from Adams, J., a t  Sovember Term, ( 58 ) 
1914, of CABARRCS. 

This action was brought to recover damages for injuries alleged to 
I have been caused by the defendant's negligence. Plaintiff was second 

hand in defendant's mill, and his duty was to keep the machinery run- 
ning. An electric motor furnished the power, but he had nothing to 
do with it or the electric apparatus of any kind. The machines were 
run by shafts, belts, and pulleys. One of the belts broke about 12 
o'clock a t  night on 19 September, 1913, and plaintiff mended it, and 
then, by means of cross-pieces nailed to a post, he got upon a sill, un- 
derneath which was the motor. In  order to  steady himself for 
the purpose of replacing the belt on the pulley, he caught hold of ( 59 ) 
an  iron pipe, and was severely shocked and injured by the cur- 
rent of electricity; one of his legs had to be amputated, and his body 
was severely burned. There was a ground mire which belonged to the 
motor. but it had been renloved without plaintiff's knowledge. I-Ie 
knew nothing about electricity, and did his work that  night in the  
usual way, as he had done i t  many times before, and several times in 
the presence of the superintendent and overseer of the mill, one of 
them telling him to "keep the frames running and get off all the pounds 
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you can; keep the belts on the pulleys and make the hands ~ ~ o r k ;  don't 
let then1 go to sleep." He  received no instructions to do the work 
otherwise than he had been doing it, and doing it, too, with safety all 
the  time for several years. He could have stopped the machinery, but 
i t  was not customary to do so, nor had he done so, or been told to do so. 

Julius Yates testified: "I had been working with the young-Hartsell 
Mill, but left there something like a week before 19 September, 1913; 
I worked a t  night with Mr. Cochran; my duties were oiling the spin- 
ning frame; I worked in the same room with Mr. Cochran; the motor 
was not stopped a t  any time, to my knowledge, only when it was light- 
ning; I don't know of any notices around the mill or in that  room a t  
the  time, informing people that the ground wire had been taken out; 
I had seen them put this belt on the pulley-I had done i t  myself." H e  
then described the method of replacing a broken belt, and further testi- 
fied: "This is the way that Mr. Cochran and I did i t ;  the belt could 
not have been put on if the machinery was stopped; I don't think you 
could have moved the belt; I never tried it." 

Clarence Price testified that "the pulley has to be operating while 
you are putting the belt on;  it is impossible to  put a belt on the pulley 
unless i t  is connected with the motor." He  also stated that he had 
seen others put the belt on the pulley just like plaintiff had. 

W. A. Honeycutt, after stating that  he was an  electrical engineer, 
and had worked as such in several mills, further testified: "My duty in 
all those mills was to see that  all nlotors were repaired and running 
safely; I had charge of the motors and electricity in the mills; I 
worked for the Young-Hartsell Company six years; I quit this mill 
some seven or eight months before September, 1913; I helped to install 
the  motor in the Young-Hartsell mill; the motor is 100 horse-power 
motor; one also a t  the end of the spinning room which I rebuilt; i t  
was never very good from the s tar t ;  there is a ground wire to all 
motors; the object of the ground wire is to lead the electricity to the 
earth; these ground wires are for the purpose of making the motors 
perfectly safe, and for protection; (witness is here'shomn a plat and 
says i t  represents about the way the motor was attached to the sill) ; 

this plat is a very good sketch of the motor." 
( 60 ) The plaintiff testified: "I knew how to stop and start up that  

electric motor; when I wanted to stop the motor I knocked up a 
switch; I don't know why that  stopped the motor; i t  is all boxed up;  
I don't know how it works; 1 guess the power is cut off; I didn't know 
the motor was out of fix; Bill Rainey claimed to  be the electrician; I 
do not know anything about his attempting to  fix the motor; I was 
there a t  night every minute; I do not know tha t  the machinery stopped 
for about three hours that  night; the motor never would stop; I didn't 
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k n o ~ ~  where the ground wire was; one morning when I was lying in bed 
I Beard them talking about i t ;  they said if the ground wire hadn't been 
off I could not have been hurt;  that's how I learned the ground wire 
was off; I had been in the mill four years, and could not swear which 
was the ground wire, if the wire was open to view; I didn't see i t ;  
there was a whole bunch of wires there; I didn't knom* where it  was; 
I do not know anything about i t ;  I didn't see the wire; I know, I didn't 
see any wire; I didn't know there was anything a t  all the matter with 
the motor; Rainey had gone there to fix i t ;  I do not know anything 
about him fixing the motor; he never worked on the motor for me; 
there may have been things done in the daylight I didn't know about." 

Defendant, a t  the close of the evidence, moved for judgment of non- 
suit. The motion was refused, and defendant excepted. The jury 
found that  the plaintiff's injuries were caused by defendant's negli- 
gence; that  he was not guilty of contributory negligence, and assessed 
his damages a t  $5,000. Judgment was entered upon the verdict, and 
defendant appealed. 

M.  H.  Caldwell and J .  W .  Keerans for plaintifl. 
Wi l son  & Ferguson and L. F .  Hartsell for defendant .  

WALKER, J., after stating the case: It is our duty, in construing evi- 
dence on a motion to nonsuit, to  view it  most favorably for the plain- 
tiff, and when thus considered, if there is any evidence to sustain the 
charge of negligence in this case, the motion necessarily fails. We not 
only think there is some evidence of such negligence, but that, taken as 
an entirety, the evidence strongly supports the verdict. A simple nar- 
rative of the facts mill make this clear. The plaintiff had been engaged 
in running the machinery a t  this mill for several years. When a belt 
dropped from the pulley he had always replaced it  in the same way 
that  he did on this occasion, when he was injured, that is, by climbing 
the improvised ladder described by him as being made of cross-pieces 
nailed to  a post, and getting upon the sill, which was just above the 
motor and rested upon it. Then he stood and steadied himself by 
grasping an iron pipe overhead with the left hand, and with the other 
hand replacing the belt on the pulley. He had done this repeat- 
edly without injury to himself, and it was the niethod he was ( 61 ) 
directed to use by his superiors, and often was done in their 
immediate presence and in full view of them. The jury have acquitted 
him of contributory negligence, and we think properly, as we can see 
no evidence of carelessness on his part, though the court submitted the 
question to the jury under fair and correct instructions, a t  least to  the 
defendant. The only question then is, whether there was evidence of 



IN THE SUPREME COURT. [I69 

defendant's negligence. It appeared, and was, in fact, admitted, that  
the electric motor had a ground wire, which is always used with such 
motors "for protection and safety," and for the purpose of conducting 
the current to  the ground. It was intended, i t  seems, or the jury might 
have so found, to  prevent just such horrible accidents as this one, and 
if it be conceded that  tliere was no eridence that  the nlotor itseif was 
defective, i t  still remains that an accident has occurred, which was 
unusual, and which did not occur when the ground wire lvas there and 
when care was used by the defendant. Tlie jury had the right to infer 
that  i t  was due to the absence of the ground wire. We do not mean t o  
say that this was the only conclusion to  be drawn from the eridence, 
but it surely Kas one of the legitimate inferences, and if so, it defeats 
the motion for a nonsuit. Tlie only contention tha t  suggests the oppo- 
site conclusion is one based upon the answer of an expert witness on 
cross-examination, when he said that the pipe niiglit have become 
"alive," tha t  is, as we understand i t ,  charged with electricity, even if 
the ground wire was attached to the motor and the latter was in good 
condition, i t  depending upon the condition of the ground; for if it was 
damp, there mould be no shock, but if dry and the pipe was a better 
"ground," tliere would be a shock, and the person handling i t  might get 
as  much as  550, 600, 700, or 800 volts, regardless of the presence of the 
ground wire or the condition of the motor. But  if this be so, defendant 
is then confronted with the principle that i t  would be evidence of negli- 
gence to permit such a condition of danger to  exist, when its duty was 
to furnish a reasonably safe place for its employee to do his work, and 
especially without giving him some ~varning of the danger, so that he 
could avoid it, if possible. We have defined the master's duty, in this 
respect, to his servant in numerous cases: J fa rks  v. Cotton Xills, 
135 N. C., 290; Patterson v. Sichols, 157 N. C., 407; Pigford v. R. R., 
160 N. C., 93; West v. Tanning Co., 154 K. C., 48; Twte v. Xzrror 
Co., 165 N. C., 273. We have held in a number of cases what is 
the  measure of the  master's duty towards his servant. Thus we said in 
Steele v. Grant, 166 N. C., 635, tha t  "The duty of the master to pro- 
vide reasonably safe tools, machinery, and place to  work does not go to  
the extent of a guarantee of safety to the employee, but does require 
that  reasonable care and precaution be taken to secure safety, and this 
obligation, which is positive and primary, cannot be avoided by a dele- 

gation of i t  to others for its performance. The master's duty, 
( 62 ) though, is discharged if he does exercise reasonable care in fur- 

nishing suitable and adequate machinery and apparatus to the 
servant, with a reasonably safe place and structures in and about which 
to  perform the work, and in keeping and maintaining them in such 
condition as to afford reasonable protection to  the servant against 
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injury. R .  R. v. Herbert, 116 U. S., 642; Gardncr v. R.  R., 150 U. S., 
349; R. R. v. Baugh, 149 U. S.. 368; Steamship Co. v. Merchant, 133 
U. S., 375. This undertaking on the part of the niaster is inlplied from 
the contract of hiring. Hough v. R. R., 100 U. S., 213. The rule was 
stated and applied in lll'incey v. R.  R., 161 N. C., 467, citing the above 
authorities, and it  has been frequently recognized in many other cases. 
The difficulty is not in the expression of the principle, but in the appli- 
cation of i t  to any given statement of facts. But this case does not 
present any such difficulty, as the facts are simple and practically 
uncontroverted." And so we say here, that  this case is free from any 
difficulty in applying this elenientary rule. The facts are sin~ple and 
practically undisputed. There nmst have been a defect in the appa- 
ratus somewhere, either in the absence of a ground wire or in the elec- 
tric niotor itself, or in the general plan of construction of the conlplete 
machine, else the current would not have surcharged the pipe with 
electricity, making it  a dangerous and deadly piece of the machinery 
for plaintiff, while performing, in the usual manner, the work assigned 
t o  him; and even if this was unavoidable, then i t  was plainly de- 
fendant's duty t o  warn him of this danger, so as to  put hini on his 
guard. The servant has the right to  assume that  his niaster will not 
needlessly or negligently expose hini to danger. Mercer v. R. R., 154 
N. C., 399; Britt v. R. R., 144 N. C., 253. "If an occupation, attended 
with danger, can be prosecuted by proper precaution without harmful 
results, such precaution niust be taken, or liability for injuries will 
follow if they ensue; and if laborers, engaged in such occupation, are 
left by their employers in ignorance of the dangers incurred, and suffer 
in  consequence, the employers are chargeable for their injuries." Wood 
v. McCabe, 157 N. C., 457. "Generally speaking, an employer is bound 
t o  warn and instruct his employee concerning dangers known to him, or 
which he should know in the exercise of reasonable care for their 
safety, and which are unknown to them, or are undiscoverable by them 
in the exercise of such ordinary and reasonable care as in their situa- 
tion they niay be expected and required to  take for their own safety, 
o r  concerning such dangers as are not probably appreciated by them, 
by reason of their lack of experience, their youth, or through general 
incompetency or ignorance; and unless the servant is so warned or 
instructed, he does not assume the risk of such dangers; but if he 
receives an injury without fault on his part, in consequence of not hav- 
ing received a suitable warning or instruction, tlie niaster is bound to 
indemnify him therefoT." Thompson on Segligence, sec. 4055; 
Norris v. &fills, 154 N. C., 474. There was evidence of a neglect ( 63 ) 
of duty by the defendant in both respects, especially when it  is 
considered favorably for tlie plaintiff, as i t  should be, and it was for 
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the jury to say what were the facts. But as pIaintifY's evidence made 
out a t  least a p r m a  facie case, the nonsuit was properly disallowed. 
We have recently so fully discussed the doctrine of res ipsa loquztur as 
applicable to cases of this kind that i t  would seem to be unnecessary to  
add anything to what has already been said upon the subject. I n  
Shaw v. X. C. Public-Service Corporation (this defendant), 168 N. C., 
611, we reviewed the authorities, and thus stated the principle: "When 
a thing which causes injury is shown to be under the management of 
the defendant, and the accident is such as in the ordinary course of 
things does not happen if those who have control of i t  use the proper 
care, i t  furnishes evidence, in the absence of explanation by the de- 
fendant, that the accident arose from want of such care," citing several 
cases, and among them, Ridge v. R. R., 167 N. C., 510. This rule of 
the law has been frequently applied to  cases involving negligence in the 
management of electrical machines and appliances, as will appear by 
reference to Haynes v. Gas Co., 114 N. C., 203; Mitchell v. Electric 
Co., 129 N. C., 169; Turner v. Power Co., 154 N. C., 131; Harrington 
v. Wadesboro, 153 N. C., 437; Houston v. Traction Co., 155 N. C., 4; 
Starr v. Telephone Co., 156 N. C., 435; Hicks u. Telegraph Co., 157 . 
N. C., 519; Ferrell v. Cotton Mzlls, 157 K. C., j28; Benlon v. Public- 
Service Corporation (this defendant), 165 N. C., 354, and in some of 
these cases the defendants mere held to  be liable where the negligence 
was not as pronounced, or as clear, as i t  is in this case. It is not 
suggested that the fault was due to the electric company in supplying 
too strong a current or niore voltage than the defendant's contract 
called for, even if this would tend to exonerate defendant. The fault 
was on the inside. The plaintiff knew nothing about the motor or its 
accessories, whether they were in order or not, but the defendant did 
know, or should have known by the exercise of proper care. We 
require a high degree of care in the use of such a deadly agency as elec- 
tricity. The Court said in Mitchell's case, supra, and approved in 
Ferrell's case and Xhazu's case, supra: "In behalf of human life, and 
the safety of mankind generally, i t  behooves those who would profit by 
the use of this subtle and violent element of nature to  exercise the 
greatest degree of care and constant vigilance in inspecting and niain- 
taining the wires in perfect condition." 

Whether it  was negligence on the part of the plaintiff, that  is, con- 
tributory negligence, not to  have shut off the current a t  the switch be- 
fore going upon the sill and grabbing the pipe, was plainly a question 
for the jury, and it  was submitted to them with proper instructions. 'In 
substance and in principle the case is not unlike Shaw v. N. C. Public- 
Service Corporataon (this same defendant), 168 N. C., 611. 

I 
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The questions to  the expert were properly framed and were ( 64 ) 
supported by evidence. Surnmerlin v. R. R., 133 N. C., 554; 
Parrish v. R.  R., 146 N. C., 125; Shau v. AT. C. Public-Service Corpora- 
tion, supra. Besides, i t  appears that upon striking a e n e r a l  balance 
the advantage of all the questions and answers was largely in favor of 
defendant. If there had been error, no harm would have resulted to 
defendant. 

A careful review of the facts constrains us to sustain the judgment. 
No error. 

Cited: Wooten v. Hollenzun, 171 N.C. 464: Dunn v. Lumber Co., 
172 N.C. 136; Brown v. M f g .  Co., 175 N.C. 203; MclTfahan v. Spruce 
Co., 180 N.C. 643; Ramsey v. Power Co., 195 N.C. 791; De7npster u. 
Fite, 203 N.C. 708; McClamroch v. Ice Co., 217 N.C. 108. 

ill. I?. WOOTEN v. S. R. BIGGS DRUG COMPANY. 

(Filed .5 May, 1915.) 

1. Actions-Jurisdiction-Motions t o  Dismiss-Term-Notice. 
The plaintiff is not entitled to notice by the defendant entering a special 

appearance for the purpose of dismissing the action for the want of juris- 
diction, and heard a t  a regular term of the court;  and an exception to an 
order of the trial court dismissing the action, based upon the want of 
notice, cannot be sustained. 

2. Courts-Jurisdiction-Pleadings-Demands-00 Faith. 
In  order to confer j~lrisdiction on the Superior Court the amount of the 

demand in the complaint must be sufficient and related to the facts alleged, 
and follow as  a natural and reasonable conclusion from them; and when 
it  appears therefrom that  the largest sum recoverable is within the original 
jurisdiction of a court of a justice of the peace, i t  is unnecessary that  the 
demand in the jurisdictional amount was made in "good faith," and the 
action n7ill be dismissed. 

3. Vendor and  Purchaser-Jnrisdiction-P1eading~-Demand~-Contracts 
-Considerations. 

In  a n  action by an architect to recorer the contract price of plans and 
specifications furnished for a soda fountain, fixtures, etc., and the loss of 
his commissions for the sale thereof, the complaint alleged that  the de- 
fendant entered into a written contract to pay $100 for the plans, and in 
the event of another person selling the fountain, etc., he was to retain 
the $100; that  by a verbal cotenlporaneous agreement, the defendant was 
to notify the plaintiff of the time he would receive the bids and favor him 
in the purchase of the fixtures, which he failed to do and purchased from 
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another, and that if plaintiff had been so notified he mrould have met com- 
petitive prices and netted $760 in commissions. Held, the allegations a s  
to the commissions m-ere too vague and uncertain to  be considered, and 
the alleged .~rerbal agreement was without consideration, leaving the 
amount of recorery $100, which was not within the jurisdiction of the 
Superior Court. 

APPEAL by plaintiff from Xhau;, J., a t  Sovember Tern?, 1914, of 
MECKLENBURG. 

Action to  recover damages, in which the plaintiff filed the following 
con~plaint : 

( 65 ) The plaintiff, coniplaining of the defendant, alleges : 
1. That he is and n-as, a t  the times hereinafter mentioned, a 

resident and citizen of said county and State, and that the defendant 
is and mas, a t  said times, a corporation under and by virtue of the laws 
of Korth Carolina, engaged in the business of handling drugs, fountain 
beverages, etc., with its principal place of business in the city of Wil- 
lianiston in Martin County in said State. 

2. That on or about 25 September, 1913, the plaintiff and defendant 
entered into the following agreement, towit: "It is understood and 
agreed by M. F. Wooten and S. R. Biggs Drug Company, that the said 
%I. F. TTTooten is to make blue-print plans, elevation and perspective 
sketches and detailed specifications for one set of drug fixtures to be 
purchased by the Biggs Drug Company. It is further agreed that upon 
receipt of said sketch. plans and specifications, the S. R. Biggs Drug 
Conlpany will pay the sum of $100 to ItI. I?. Wooten for said services, 
and then if S. R. Biggs Drug Company should accept the proposition 
from M. F. Wooten on the fixtures and buy same from him, the money 
paid ($100) will be credited on the face of the contract, and credit for 
this amount will be given on the purchase price. I n  case S. R. Biggs 
Drug Company buys from another Inan or firm, then 11. F. Wooten will 
keep said money, and be fully paid for his services." Signed by "S. R. 
Biggs Drug Company, S. R. B." Signed "31. F. Wooten." 

3. Tliat agreeable to the foregoing, the said plaintiff prepared and 
delivered to  the defendant the plans and specifications above referred 
to, and the same M-ere duly accepted by the defendant, whereby the 
defendant became indebted to the plaintiff in the sum of $6100, as above 
set forth. 

4. That said plans were for the purpose of enabling the defendant to 
purchase and install certain drug-store fixtures which it  proposed to 
purchase. That  plaintiff was a representative of a concern furnishing 
such fixtures. That by the terms of said contract and a cotemporaneous 
agreement the defendant contracted and agreed with plaintiff to  notify 
plaintiff when it  would be ready to let bids for said proposed purchase 
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of certain drug-store fixtures, and assured the plaintiff that i t  would 
favor him in the purchase of said fixtures. 

5. Tha t  plaintiff is informed and believes, and so alleges, that the 
defendant has already purchased said fixtures without notifying plain- 
tiff or giving him an opportunity to  be present and bid upon said fix- 
tures. Tha t  plaintiff is informed and believes, and so alleges, that  the 
defendant has purchased fixtures conformable to said plans from the 
other parties in the sum of about $3,500, and that if plaintiff had been 
notified of said purchase by defendants and been permitted to bid on 
said fixtures, he could and would have met said price and thereby 
obtained said order, which would have netted plaintiff 20 per cent, or 
$750. 

6. Tha t  by reason of the failure of the defendant to coniply ( 6 6  
with its contract and permit plaintiff to participate in said bid- 
dmg, the plaintiff lost said sale and the commission thereon, and that 
thereby the defendant is justly indebted to the plaintiff in the sun1 
of $750. 

Wherefore the plaintiff prays judgment against the defendant for 
$750, with interest thereon from the day of , 1914, and the 
costs of the action, to  be taxed by the clerk. 

At the return term of the summons, and after the complaint Tsas 
filed, the defendant moved to dismiss the action for want of jurisdic- 
tion in the Superior Court, upon the ground that  the only cause of 
action alleged in the coniplaint was for the recovery of $100, which 
was in the jurisdiction of a justice of the peace, and that the allega- 
tions as to  the agreement to notify the plaintiff when it  would be ready 
to let bids were not sufficient to constitute a contract which could be 
enforced. 

The niotion was continued and was heard a t  the next succeeding 
term of court, when the motion was allowed and judgment mas entered 
dismissing the action, and the plaintiff appealed, assigning the follow- 
ing errors: 

1. The refusal of the court to conzpel the defendant to give notice 
under the special appearance, for the hearing of his niotion to  dismiss 
said action for a lack of jurisdiction, and in hearing said niotion with- 
out notice being given as required by lam, over plaintiff's objection. 

2. To the judgment as set out in the record, and especially as the 
court did not find that  the demand in the complaint mas not made in 
good faith, but held, either ex mero naotu, or upon a denlurrer ore tenus 
by defendant under a special appearance, that  the plaintiff could not 
maintain said action. 
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Thomas W .  Alexander for plaintiff. 
Pizarr & Bell for defendant. 

ALLEN, J. The plaintiff was not entitled to notice of the motion to  
dismiss the action because the motion mas made a t  a regular terni of 
court. Hemphill v. Moore, 104 N. C., 379; Coor v. Smi th ,  107 N. C., 
430; St i th  v. Jones, 119 N. C., 430. 

The rule as to motions made in term is stated in Coor v. Smith  to be 
that,  "While the action is pending no actual notice is required, as all 
parties are presumed to have notice of all motions, orders, and decrees 
made in the cause." 

Nor was it  the duty of his Honor to find as a fact that  the demand 
for judgment by the plaintiff was not made in good faith. 

The terni "good faith" may be found in many of the opinions of this 
Court dealing with the question of jurisdiction, but i t  means 

( 67 ) more than an honest purpose. It implies that  the demand shall 
be related to the facts alleged, and shall foIlow as a natural and 

reasonable conclusion from them, and in cases like the one before us, 
to  recover damages for breach of contract, the allegations of fact in 
the complaint must show an enforcible contract. 

I n  Realty Co. v. Corpening, 147 W. C., 613, the demand was for $500, 
when on the facts alleged the plaintiff could only recover $200. The 
action was dismissed in this Court upon the ground that  the Superior 
Court did not have jurisdiction, the Court saying: "It is too well settled 
to admit of controversy that  the jurisdiction is fixed by the amount for 
which in the aspect most favorable for the plaintiff judgment could be 
rendered upon the facts set out." 

There are many other cases in our Reports of like import: Frmlich 
21. Express Co., 67 W. C., 1 ;  Wiseman v. Witherow, 90 N. C., 140; Brock 
v. Scott ,  159 N. C., 513. 

I n  the last case cited the jurisdiction of the Superior Court was sus- 
tained because upon the facts alleged in the complaint the plaintiff was 
entitled to recover more than $200; but it mas pointed out that the court 
would not be deprived of jurisdiction by reason of the failure of the 
plaintiff to sustain his entire demand upon the trial or because a part 
of his claim might be based upon a misconception of a legal principle. 

If, therefore, the "good faith" of the demand made by the plaintiff 
and the jurisdiction of the court are determined by the facts alleged, 
we must examine the allegations of the complaint to  see what cause of 
action the pIaintiff d i e s  upon. 

The first, second, and third allegations are sufficient to  establish a 
cause of action to recover $100, but as this amount is not within the 
jurisdiction of the Superior Court, the plaintiff must rely on his cause 
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of action based on the allegation that  the plaintiff promised to notify 
him when it  would be ready to let bids for its proposed purchase of 
drug fixtures. 

Does this allegation and those succeeding it, accepting then? as true, 
establish an enforcible contract between the plaintiff and the defend- 
ant? We think not. 

The written contract contains no such promise as is alleged, and the 
plaintiff must rely upon a verbal promise, and no consideration is 
alleged to support this promise. 

The sun1 of $100 which the defendant agreed to pay under the writ- 
ten contract was for the plans and specifications, and there is no allega- 
tion that  in fixing this amount the parties were influenced one way or 
the other by the promise of the defendant to  notify the plaintiff when 
it  was ready to let out bids, and therefore this sum cannot be relied 
upon as a consideration. 

The pronise of the defendant cannot be supported upon the ( 68 ) 
ground that  mutual promises constitute a consideration, because 
there is no allegation in the complaint that the plaintiff promised to 
bid, and if the defendant had notified him he could have refused to bid 
without incurring the breach of any moral or legal obligation. 

The promise, as alleged, amounted to  no more than an offer which 
has never been accepted by the plaintiff and which could not constitute 
a contract until acceptance. It is lacking in the one thing without 
which a contract cannot be made, and that is, the assent of the parties 
to  the agreement, the meeting of the minds upon a definite proposition. 
Elks v. Ins. Co., 159 N. C., 624. 

Again, the promise is too vague and indefinite. 
I n  Elks v. Ins. Co., supra, the Court, quoting from Page on Con- 

tracts, says: "The offer must not merely be complete in terms, but the 
terms must be sufficiently definite t o  enable the court to determine 
ultimately whether the contract has been performed or not. If no 
breach of the contract could be assigned which could be measured by 
any test of damages from the contract, i t  has been said to be too 
indefinite." 

If the defendant had notified the plaintiff he could have refused to 
bid without incurring any liability, or if he had bid the defendant mas 
not obliged to accept, or if the bid had been made and accepted the 
company represented by the plaintiff could have refused to accept the 
order for the fixtures. The right of the plaintiff to  recover damages, 
assuming that  there was a consideration to  support the promise, is al- 
together conjectural and speculative. 
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We are therefore of opinion that no cause of action is stated in the 
complaint, except for the recovery of $100, and as this is not within the 
jurisdiction of the Superior Court, the action was properly dismissed. 

Affirmed. 

Cited: Sewing Machine Co. v. Burger, 181 N.C. 244; Williams v. 
Williams, 188 N.C. 730; Building Co. v. Greensboro, 190 Y.C. 505; 
Lanzson Co. v. Morehead, 199 N.C. 168; Rundy v. Credit Co., 202 
N.C. 607; Harris v. Board of Education, 217 N.C. 283; Stonestreet v. 
Oil Co., 226 N.C. 263; Williams v. Gibson, 232 N.C. 135. 

R O B E R T  P A R K E R  BY HIS NEXT FRIEND, W. P. PARKER,  v. CHARLOTTE 
ELECTRIC R A I L R A T  COMPANY. 

(Filed 5 Nay, 1915.) 

Electricity-Street Railways-T1~ials-Evidence-No~~suit. 
I n  an action against a n  electric railway company to recover damages for 

an injury alleged negligently to liare been inflicted by i t  upon a 13-gear-old 
boy, the evidence tended o n l ~  to show that  the plaintiff, with other bogs, 
was upon the defendant's railFay bridge, placed underneath which, a t  a 
distance of 12  inches, ran the defendant's feed wire;  that the plaintiff and 
others were plaging on this bridge, had reached down endeavoring to touch 
the feed wire, and upon being dared by the others to do so, the plaintiff 
succeeded in touching the mire and received the injury complained of. 
Held ,  the consequences resulting in the injury could not reasonably have 
been foreseen by the defendant and affords no evidence of its actionable 
negligence. 

69 ) APPEAL by plaintiff from Xhnw, J., a t  Novenlber Term, 1911, 
of ~IECKLENBURG. 

Civil action. At the conclusion of the plaintiff's evidence the court 
sustained the motion to  nonsuit. The plaintiff appealed. 

Brevard Nixon, E. T.  Cansler, J .  D. McCall and C. R. Fetner JOY 
plaintifi. 

Osborn, Cocke & Robinson for defendant. 

BROWN, J. This action is brought by the plaintiff, a boy 13 years of 
age, t o  recover damages for an injury sustained on account of his 
touching an electric feed mire of the defendant. The evidence proves 
that  this feed mire ran under a bridge maintained by the defendant 
over a cut between the city of Cliarlotte and the village of Woskins. 
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The cars of tlie defendant ran underneath this bridge, and under it 
are its trolley wires and feed wires. The feed wire is about 12 inches 
below and underneath the bridge. Several boys were playing on this 
bridge, the plaintiff being among them. One of the boys reached down 
through tlie floor of the bridge, endeavoring to touch the feed wire. He 
failed t o  do so, and some one dared the plaintiff to  touch it. The 
plaintiff got down on his knees on the floor of the bridge, reached his 
hand between the lower railing and floor, and succeeded in touching 
the feed wire and received a shock, from which he mas injured. 

Upon this state of facts, me think his Honor properly sustained the 
motion to nonsuit. 

The case differs very materially from Benton's case, n-here an un- 
insulated wire was allowed to run through the top of a tree which boys 
were in the habit of climbing. It would seem that  the defendant in this 
case had exercised every possible care in the disposition of its wires and 
had no reason to expect that a 13-year-old boy would lay down on the 
bridge and endeavor to  touch them. 

The injury to  the plaintiff evidently resulted from his own independ- 
ent act in purposely getting the wire within his reach; and under the 
circumstances such action could not have reasonably been foreseen. 
Trout v. Electric Co., 84 Atl., 967. 

Affirmed. 

Cited: Ragan v. Traction Co., 170 K.C. 68; Graham v. Power Co., 
189 N.C. 392; Small v. Utilities Co., 200 N.C. 721; Stanley v. Smith- 
field, 211 N.C. 387; Deese v. Light Co., 234 N.C. 559; Pugh v. Power 
Co., 237 N.C. 695; Davis v. Light Co., 238 N.C. 108. 

WBTAUGA daTD YADKIN RIVER RAILROAD COMPANY v. BLASCHE 
B7ERGUSOS. 

(Filed 5 May, 1915.) 

I. Railroads - Easements -Eights of Way - Payment  of Sssessnient - 
Right of Appeal-Statutes-.Jmendtne~its. 

On appeal by a railroad company from the amount of the assessment to 
be paid the owner of lands for its right of way i t  is necessary for the 
company to pay the money into court before building and operating its 
road [Revisal. sees. 2687, 2367 (4), 25661 ; but this does not preclude the 
right of subsequent legislation to permit by special charter the railroad 
to appeal without paying the assessment until final judgment. 
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2. Same-Final Judgment-Taking of Property-Com~~nsation-Constitu- 
tional Law. 

Where a legislative charter of a railroad company requires the company 
to pay the assessment for the right of way into court before acquiring the 
right to construct its road thereon pending appeal, and thereafter, and 
subsequent to the general statutes on the subject, a n  amendment is made 
by the Legislature, permitting the company, after the amount of compen- 
sation has been fixed by certain proceedings provided for, to enter upon 
the lands for the purpose of constructing its road without condemnation. 
I t  is not a taking of private propertr prohibited by the Constitution, for 
the title to the right of way does not pass until final judgment and com- 
pensation in accordance therewith. 

APPEAL by plaintiff from Harding, J., a t  August Term, 1914, of 
CALDWELL. 

Squires & Whisnnnt for plaintiff. 
W. C. ATezi;Eand and Hackett & Gilrenth for  defendant. 

CLARK, C. J. This is an appeal from an order of the clerk approv- 
ing the assessment of damages by the commissioners condemning the 
right of way for the plaintiff under its charter, Private Laws 1905, 
ch. 411. 

Revisal, 2587, provides: "If the said company a t  the time of the 
appraisement shall pay into court the sum appraised by the commis- 
sioners, then and in that  event the said company may enter, take pos- 
session, and hold said lands, notwithstanding the pendency of the 
appeal, and until the final judgment rendered on said appeal." The 
charter of the plaintiff, Private Laws 1905, ch. 411, is practically to  
the same effect as the provision in Revisal, 2567 (4),  which provides 
that  the railroad company may lay out its road not exceeding 100 feet 
in width and construct the road, making compensation therefor as pro- 
vided by that chapter for lands taken for the use of the company. 

Chapter 11, Private Laws 1913, amends this provision of the charter 
(sec. 4, ch. 411, Pr.  Laws 1905) by adding a t  the end thereof: "after 
the amount of such compensation shall have been determined by a pro- 
ceeding instituted either by said railroad company or by the owner of 
the lands through which the line of said railroad may run; and said 

railroad company shall not be required to institute proceedings 
( 71 ) for the condemnation of lands prior to the time of entering upon 

the lands of any person for the purpose of constructing its line 
of railroad." The plaintiff entered upon the right of may, constructed 
its road, and is now operating traffic over the same. The defendant 
relies upon Revisal, 2566, which provides that that chapter (ch. 61) 
"shall govern and control, anything in any special act of the Assembly 
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creating a railroad corporation to the contrary, notwithstanding, un- 
less in the act of the General Assen~bly the section or sections of this 
chapter intended to be repealed shall be especially referred to  by nuni- 
ber and, as such, shall be repealed." This reference mas not made in 
chapter 11, Private Laws 1913, and on motion of the defendant the 
court dismissed the plaintiff's appeal upon the ground that, not having 
paid into court the $800 assessed for damages, the plaintiff could not 
prosecute its appeal. 

It is true that Revisal, 2566, was held valid in R. R. v. R .  R., 106 
N. C., 16, and Liverrnan v. R. R., 109 N. C.. 52,  but said section 2566 
of the Revisal is like any other act of the Legislature and is subject to 
any subsequent legislation, and is only useful in construing the mean- 
ing of subsequent legislation when i t  is doubtful. But ~t cannot have 
the effect to  prevent antagonistic legislation a t  a subsequent date. 

The amendatory act, chapter 11, Private Laws 1913, authorizes the 
plaintiff company to enter "upon the lands of any person for the pur- 
pose of constructing its line of railroad" without prior thereto institut- 
ing proceedings for condemnation. The power of the Legislature to  
authorize the taking of property under the right of eminent domain 
without requiring the precedent payment therefor is discussed and de- 
cided in S. v. Lyle, 100 N. C., 497, and has been approved since. See 
citations in Anno. Ed. It is there held that  compensation must be 
provided for to warrant the taking, but that  i t  need not precede the 
taking, and that  "the owner is confined to the special remedy given 
him by the statute under which his property is seized." 

I n  S. v. Wells, 142 N. C., 593; Street R. R. v. R. R., ib., 438; S. v. 
Mallard, 143 N. C., 666, the Court held that under the general statute a 
railroad company had no right to begin the construction of its road 
until the payment into court of the damages assessed, and that its only 
right prior to payment thereof into court was to  enter on the right of 
way merely for the purpose of surveying and laying it  off, so that  the 
commissioners might assess damages. But, as me have seen. under the 
amendment to  the charter of the plaintiff company by chapter 11, Laws 
1913, the plaintiff could construct its railroad before cornplying with 
this requirement. This does not deprive the defendant of proceeding to 
collect the compensation assessed on the final trial, for until payment 
therefor the title to  the easement in her hands does not pass to  the 
plaintiff company. 

Reversed. 

Cited: S. u. Jones, 170 N.C. 754; Power Co. v. Power Co., 171 K.C. 
256; Power Go. v. Power Co., 188 N.C. 131; Lumber Co. v. Graham 
County, 214 N.C. 173. 
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( 72 1 
C. B. FIXGER r. J. A. GOODE. 

(Filed 5 May, 1916.) 

Deeds and Conveyances-Contracts-Interpretation -Intent - Timber - 
Right t o  Sell Fteserved. 

An express written agreement made between the owner of lands whereon 
timber is growing, and another, whereby the latter mas to cut the timber, 
with certain provisions as  to a division of profits, etc., containing the 
further provision that  if the owner "shall sell and convey any and all of 
the lands herein nlentioned and described this contract shall be null and 
void a s  to the part soId and conveyed," must be so construed as  to effec- 
tuate the intention of the parties as gathered from the language employed, 
and admits only of the interpretation that  the owner may a t  any time dur- 
ing the life of the contract sell off portions of the land, though after the 
other contracting party had begun to cut the timber. 

APPEAL by plaintiff from Adams, J., a t  February Term, 1915, of 
LINCOLN. 

Civil action heard on case agreed. 
On the hearing it  mas properly made to appear that  plaintiff owned 

and operated a sawmill and defendant owned a body of land lying in 
Lincoln County, known as the Derr lands, composed of different and 
coternzinous tracts and amounting to  about 700 acres, and, in Decem- 
ber, 1909, the two entered into a contract in terms as follows: 

"This agreement made this 11 December, 1909, between J. A. Goode 
of the county of Lincoln, State of North Carolina, of the first part, and 
Calvin Finger of said county and State, of the second part, mitnesseth: 
Tha t  the said J. A. Goode does this day contract and agree to  let the 
said C. B. Finger saw with a sawmill and convert into lumber all the 
timber now standing on the said J. A. Goode lands known as the 'Derr 
Lands,' containing about 700 acres, adjoining the lands of 11. 4 .  Ewing, 
J. P. Mullen, and others. 

"And i t  is further agreed that each of said parties shall pay one-half 
of all expense in chopping and hauling all logs to  sawmill and deliver- 
ing all lumber to  market, and expense of collecting pay for same. 

"And i t  is further agreed that the sawing of said timber into luniber 
shall be a rebuttal in full against the timber as it  now stands. 

"And i t  is further stipulated and agreed that  each of the parties 
herein named shall receive one-half of all the proceeds derived from 
the sale of all said lumber. It is further agreed if the price of luniber 
should decline below $1 per hundred f. o. b. railroad, the sawing shall 
cease until the price shall again advance to  $1 per hundred f .  o. b. rail- 
road: Provided, if the said J. A. Goode shall sell and convey any or 
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all of tlie land herein mentioned and described, this contract shall a t  
once become null and void as to  the part sold and conveyed. 

"It is further agreed that  in case the said J .  A. Goode shall sell the 
timber in a body, then and in that case the said C. B. Finger is 
to  cut and saw said timber a t  customary prices." Signed and ( 73 ) 
sealed by the parties. 

That  plaintiff placed his mill on the said lands of defendant and 
began cutting the timber, and while there defendant sold 377 acres of 
the land to one J. Smith Campbell, and plaintiff was thereby prevented 
from cutting the timber on the 377 acres. 

The case on appeal further states that  it was agreed by the parties 
that  if, upon a proper construction of the contract, defendant had a 
legal right to sell said 377 acres after plaintiff began to cut the timber, 
that  plaintiff had no cause of action, and the court having intimated an 
opinion in favor of defendant on the proposition as submitted, in defer- 
ence to  such intimation plaintiff submitted to  a nonsuit and appealed. 

C. E. Childs, C. A. Jones, S. B. Sparrow for plaintiff. 
Ryburn & Hoey, D. 2. A-ezoton, K. B. Nizon for defendant. 

HOKE, J. I n  the recent case of Gilbert v. Shingle Co., 167 N. C., 
pp. 286-288, it is said to be the accepted rule of construction of written 
contracts: "That the intent of the parties as embodied in the entire 
instrument should prevail, and that each and every part shall be given 
effect if i t  can be done by fair and reasonable intendment, and that in 
ascertaining this intent resort should be had, primarily, to the language 
they have employed, and where this language expresses plainly, clearly, 
and distinctly the meaning of the parties, i t  must be given effect by the 
courts, and other means of interpretation are not permissible," citing 
McCallum v. McCallum, post, 310; Kearney v. Vann, 154 N. C., 311; 
Hendricks v. Furniture Co.. 156 N. C., 569; Bridgers u. Ormond, 153 
W. C., 114; Davis v. Frazier, 150 N. C., 447; Walker v. Venters, 148 
N. C., 388. 

I n  the present case tlie contract contains express stipulation that "If 
the said .T. A. Goode shall sell and convcy any or all of the land herein 
mentioned and described, the contract shall a t  once become null and 
void." and there is nothing anywhere in the instrument to indicate that 
the force and effect of this provision shall be restricted to  the period of 
time that  might elapse before operations were conimenced; indeed, 
there is nothing to indicate that there was to be any such period. The 
plain and natural meaning of tlie language is that  the stipulation is to  
prevail through the life of the contract, and, applying the principle of 
interpretation above referred to, we concur in his Honor's view that, 
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on sale of the land or any part of it, the contract obligations of the 
parties, concerning the portion sold, should cease. 

There is no error, and the judgment of the Court below is 
Affirmed. 

Cited: Electric Supply Co. v. Buqess ,  223 N.C. 100. 

( 74 1 
F. P. MOORE V. B'. P. CURTIS.  

(Filed 5 May, 191.5.) 

Judgments-Estoppel-Disseizin-XcquiescencLimitation of Actions. 
Where a judgment is rendered in favor of a party to  an action to recoT7er 

lands i t  will operate as an estoppel against all claiming under him from 
the same source; but n-here such claimant has thereafter entered upon, 
inclosed, and used the land for the best or only purpose for which i t  was 
capable, for the statutory period of twenty years, he will acquire a new 
estate therein by disseizin and acquiescence. Revisal, see. 383. 

APPEAL by defendant from Harding, J., a t  November Term, 1914, of 
CALDWELL. 

Squires & Whisnant and JW. 1V. Harshag) f o ~  plaintiff. 
W .  C. Newln?zd and Edmeind Jones f o ~  dsfendnnt. 

CL.IRK, C. J. The land in controversy contains about an acre and it  
seems is broken and too rough for cultivation, and valuable only for 
what timber grows upon it  and as a ~voods pasture for stock on adjoin- 
ing land. Both the plaintiff and defendant claim under grants from the 
State and n~esne conveyances. The plaintiff claims under a grant to  
his father, Richnlond Moore, issued 16 April, 1873, and conveyance to 
plaintiff by deed 24 April, 1912. The defendant claims under a grant 
to  Thomas Henderson issued 11 October, 1783, upon an entry taken 
out by Governor Alexander Martin, and Inesne conveyances down to 
defendant. The question a t  issue in this actioil is, Which has the bct- 
ter title? 

There is testimony that  the defendant and those under whom he 
cIaims have been in possession of the small tract in dispute for more 
than twenty years before the beginning of this action, and the plaintiff 
has not had seizin of the land in dispute within twenty years, unless the 
possession of the defendant was the possession of the plaintiff, by es- 
toppel, as was held by the court. 



N. C.] SPRING TERM, 1915. 

There was an action in 1873, by Jesse Moore, under whom the de- 
fendant claims, against Richmond Moore, the grantor of the plaintiff, 
putting in controversy the title to  the land now in dispute, and at Sep- 
tember Term, 1873, the cause was referred to  an arbitrator, whose 
award was to be a rule of court. Such award m-as filed a t  Spring 
Term, 1874, of Caldwell, and by this award the line in controversy was 
determined as now claimed by the plaintiff. 

We need not consider the objections raised by the defendant to the 
regularity of that proceeding, for, conceding that  it was regular in all 
respects, i t  was an estoppel of that  date, and the defendant cannot 
claim under any chain of title reaching beyond the judgment entered in 
1874. To that extent i t  is an estoppel. But there is evidence 
here of uninterrupted adverse possession of the land by the ( 75 ) 
defendant and his grantor, exercising don~inion of an o m e r  over 
the locus in quo, claiming it as his own, without protest or interruption 
from the plaintiff in this action or those under whom he claims. Tak- 
ing this evidence as true, the defendant has acquired a new estate by 
disseizin, acquiesced in for forty years by the plaintiff. Such new 
estate can thus be acquired. Call v. Dancy, 144 N. C., 497. 

There was evidence that the defendant and his grantor fenced up the 
locus in quo, used it  as a pasture, and got timber from it, barn lumber, 
and firewood. The land being unfit for cultivation, such use of i t  was 
evidence of adverse possession, which should have been submitted to 
the jury, for it was evidence of an appropriation of the land for the 
purposes for which it mas best, if not solely, adapted. If the jury had 
passed upon the question and found that such possession mas adverse 
and continuous for more than twenty years prior to  the beginning of 
this action, the plaintiff could not recover. Revisal, 383. 

The court below, however, instructed the jury that in view of the 
finding of the jury to the third issue, i. e., that the line had been estab- 
lished by the proceeding and judgment in 1874, the court held as a 
matter of law that the jury should respond to issues 6 and 7 (which 
the jury had left unanswered) that  the defendant had not been in pos- 
session of the land under colorable title for seven years next preceding 
the commencement of this action, nor had held it  adversely for more 
than twenty years prior to  the commencement of this action. 

The court evidently was of opinion that  the proceeding in 1874 hav- 
ing adjudicated and settled the line, as between the parties under whom 
the plaintiff and defendant respectively claim, that such adjudication 
was an estoppel, and that  the defendant could not set up possession 
since contrary thereto, however long continued. The evidence of such 
possession should have been submitted to  the jury. 

Error. 
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Cited: Johnson v. Fry, 195 N.C. 837 

JANE HUSTLEY v. T. C .  McBRAPER. 

(Filed 12 May, 1915.) 

1. Deeds and  Conveyances-Conditions Subsequent-Interpretation. 
If i t  be doubtful whether a clause in a deed is a corenant or a condition, 

the courts will incline against the latter construction, for a corenant is fa r  
preferable to the tenant; yet deeds are  nerertheless construed to effectuate 
the intention of the parties where construction is permissible, and where 
the intention to create an estate upon condition is clear, the law will so 
construe the deed. 

2. Same. 
Where the conditions expressed in a conreyance of land is not necessa- 

rily required to precede the vesting of the estate, but may accompany or 
follow it, and if the act may as well be done after as  before the vesling 
of the estate. or if from the nature of the act to be performed and the 
time required for its performance it  is evidently the intention of the par- 
ties that  the estate shall vest, and that the grantee perform the act after 
taking possession, then the condition is subsequent. 

3. Deeds and Conveyances-Support of Grantor-Conditions Subsequent. 
A conveyance of land made in consideration of support and maintenance 

so long as the grantor shall lire, and if the grantee should fail to comply 
with his par t  of the agreement. then the deed to be void and of no effect, 
with provision that  the grantor remain in possession for his life, is con- 
strued to he made upon condition subsecluent. 

4. Same-Termination of Estate-Evidence. 
Where a deed made upon consideration of support of the grantor is 

sought to be terminated upon the ground that the condition subsequent 
had not been performed by the grantee, i t  must clearly appear that there 
has been a substantial failure by the grantee to perform his covenant; and 
evidence that  some demand not stated was made by the grantor upon the 
grantee is insufficient. 

( 76 ) APPEAL by plaintiff from Justice, J., a t  August Term, 1914, of 
RUTHERFORD. 

This is a proceeding for partition of land, in which defendant pleaded 
sole seizin. WiIlia~n Henson, who once owned the land, and his wife, 
Jane Henson, under whom plaintiffs claim as heirs, conveyed the land 
t o  their sons, William A. and Jason Henson. Killiam Henson died in 
1886 or 1886, and Jason Henson died eleven years ago. Willia~n A. 
and Jason Henson and their mother, Jane Henson, after the death of 
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her husband, conveyed the land to C. 11. Robinson, and defendant 
claims under him. Defendant and those under wliom he claims have 
held the possession since the date the deed was executed in 1885. This 
suit was brought in June, 1914. The deed of 1885 conveys the land in 
fee, with this restriction: "For and in consideration that  the parties of 
the first part are both old and frail, and the parties of the second part 
agree and bind themselves to  see that they are maintained and properly 
cared for as long as they or either of them live (then follow words of 
conveyance and the habendum and warranty clauses). . . . But if the 
parties of the second part should fail to  comply 11-ith their part of the 
agreement, this is all void and of no effect. The parties of the first 
part are to  retain possession of said land as long as they or either of 
them live." 

There were certain facts agreed upon or admitted by plaintiffs, and, 
among others, that  they have no proof that there was any violation of 
the agreement to  support and maintain William Henson during his life, 
ortthat he made any demand on the grantees, but they proposed to 
prove that  Jane Henson made a deinand and the grantees failed 
t o  respond, though it  is not stated for what the demand was ( 77 ) 
made, nor does i t  appear what was its nature or extent, or at 
what time the deinand was made. There was no offer to  prove that the 
grantees or their assignees had actually failed to support Jane Henson. 
The court intimated the opinion that plaintiffs could not recover, 
whereupon, in deference to  this intimation, they took a nonsuit and 
appealed. 

Robert S. Eaves, Ryburn & Hoey, and Quinn, Hamrick & Harris 
for plaintiff.  

Tillett & Guthrie for defendant. 

WALKER, J. ,  after stating the facts: We are of the opinion that the 
words of the deed create a condition subsequent. No precise words are 
required to  make a condition precedent or subsequent. The construc- 
tion must always be founded on the intention of the parties. If the act 
or condition required does not necessarily precede the vesting of the 
estate, but may accompany or follow it, and if the act may be as well 
done after as before the vesting of the estate, or if from the nature of 
the act to  be performed and the time required for its perforniance it  is 
evidently the intention of the parties that the estate shall vest, and the 
grantee perform the act, after taking possession, then the condition is 
subsequent. 20 Barbour (N. Y.), 455. The effect of the deed, there- 
fore, was t o  vest the fee siniple of the estate in the grantees, subject to 
be defeated by a neglect or refusal t o  perform the condition. It is true 



I N  T H E  SUPREME COURT. [I69 

that such conditions are construed strictly against the grantor, as they 
tend to defeat estates, but the construction should be conformable to 
the letter and obvious intent of the grant, and if there is only one con- 
struction which will give effect to all the words of the instrument, it 
will, of course, be followed. 13 Cyc., 687, 688. The meaning of this 
deed is clear that the grantees shall see to the maintenance and proper 
care of the grantors during their joint and several lives, and, failing to 
do so, that the deed shall be "void and of no effect." We have recently 
discussed the principles applicable to conditions of this sort in deeds, 
and i t  would be useless to repeat what is there said. Britton v. Taylor, 
168 N. C., 271. 

The only question we need consider here is whether there was a suffi- 
cient offer t o  prove facts that would show a violation of the condition. 
It is stated in the facts admitted that a demand was made by Jane 
Henson upon the grantees, but we are not informed as to its terms, so 
that we cannot see that  it was of a kind to put the grantees in default 
if they did not comply with it. This would be very indefinite proof, 
and a wholly inadequate admission upon which to declare a vested 
estate forfeited for breach of a condition. It must appear clearly that 

there has been a substantial failure to perform the covenant for 
( 78 ) support before the power of the court will be exerted to put an 

end to the estate conveyed and return i t  to the grantor. 
It is unnecessary to decide as to the legal effect of the deed executed 

by Jane Henson upon the condition and the right to regnter for its 
breach, she being the only beneficiary injured by the alleged nonper- 
formance of the grantees. The deed is not before us, and we will not 
venture a guess as to its contents. A conveyance of the premises by 
the grantor to a stranger has been held as operating to extinguish the 
grantor's rights in certain cases. 13 Cyc., 707, and note 96, and cases 
cited; Berenbroick v. St. Luke's Hospital, 23 Hun. (N. Y. Appellate 
Div. Supreme Court), 339 (s. c., 48 N. Y. Suppl., 363, and 155 N. Y., 
655). But we do not decide the question, for the reason stated, as it Is 
sufficient to hold that, upon another ground, the intimation of the court 
was correct, and the nonsuit will not be set aside. 

No error. 

Cited: X. c., 172 N.C. 642, 644, 645; Barkley v. Thomas, 220 N.C. 
347; Minor v. Minor, 232 N.C. 671. 
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MRS. LILLIAN 11. KIVETT r. S. J. GBRDXER. 

(Filed 5 May, 1915.) 

1. Tax Deeds-Seals-"Color"-Irregular Deeds-Limitation of Actions. 
SherM's deed made to lands bought in by the county a t  a sale for taxes 

purporting to conrer the lands is color of title for the purchaser from the 
county, though lacking a seal, and the purchaser's sufficient possession 
thereunder will ripen into an indefeasible title. SernbZe, the purchaser's 
possession for three years under a n  irregular sheriff's deed would be suffi- 
cient. Revisal, sees. 2909, 395. 

2. Tax Deeds-Sales-Purchased by County-Foreclosure-Interpretation 
of Statutes. 

A county may become the purchaser of lands a t  its sale for taxes with- 
out resorting to foreclosure. Rerisal, see. 290.5. 

APPEAL by plaintiff from Conno?, J., a t  Xovember Term, 1914, of 
HARNETT. 

Civil action of trespass, involving, also, an issue as to title. 
There was evidence tending to show that in 1824 Alex. McKay, 

sheriff, conveyed the land in question to  Keil McNeill, Sr.; that he 
died, leaving two children, Archibald hlcNeill and Caroline Turner; 
that  plaintiff is daughter of Archibald and that she has acquired the 
interests of the other children and grandchildren, descendants and 
heirs a t  law of Xeil McNeill; that  the land was listed for taxation as 
the property of these heirs, or some of them, in 1895 or '96; that  the 
land was sold for taxes in 1897 and a paper-writing mas executed, pur- 
porting to be in pursuance of such sale, in terms as follows: 

Whereas a t  a sale of real estate for the nonpayment of taxes ( 79 ) 
made in the county aforesaid on 3 May, 1897, the following 
described real estate, towit, 100 acres of land in Black River Township, 
adjoining the lands of S. J. Gardner, H. ,4. Williams, and C. C. Barbee 
estate, i t  being bid off to the county of Harnett, it being the last and 
highest bidder, for the sum of $10.66 tax and $3.69 cost and interest, 
making $14.35; and whereas the same not having been redeemed from 
sale, and it  appearing that the holder of the certificate of purchase of 
said real estate has con~plied with the laws of North Carolina, neces- 
sary to  entitle him to a deed of said real estate: Xow, therefore, know 
ye, that  I, J. H.  Pope, sheriff of said county of Harnett, in consideration 
of the premises and by virtue of the statutes of North Carolina in such 
cases provided, do hereby grant and convey unto 41ex. Stewart, his 
heirs and assigns forever, the said real estate hereinbefore described, 
subject, however, to any redemption provided by law. 
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Given under my hand and seal, the 6th day of June, Anno Domini. 
J. H. POPE, Sherij?. 

That  defendant had acquired, by proper conveyances, the interest of 
Alex. Stewart, the purchaser. 

His Honor, having held that this paper was inefficient to convey the 
title, admitted the same as color of title, and thereupon defendant 
offered evidence tending to show that not long after the execution of 
the paper Alex. Stewart had taken possession of the property, claiming 
to own the same under the above instrument, and that he and his 
grantees had held it  under this and the conveyances since made for 
more than seven consecutive years next before action brought, and 
apparently more than ten years; that  none of the deeds made by 
Stewart and his successors in interest bore date more than seven years 
before suit; only the paper-writing above set out bearing such date. 

On issues submitted, there was verdict for defendant. Judgment, and 
plaintiff excepted and appealed, assigning for error chiefiy that the 
paper-writing in question was not good as color. 

J. R. Baggett, Winston & Biggs for plninhff. 
J. C. Clifford, Charles Ross for defendant. 

HOKE, J .  Color of title has been defined with us as "a paper-writ- 
ing, usually a deed, which professes to  pass the title, but fails to do so" 
(Knight v. Roper Lumber Co., 168 N. C., 452), and we are of opinion 
that  the instrument under which defendant claims comes chiefly with- 
in the words and meaning of the definition. It is urged for plaintiff: 
(1) That  a tax deed, void for noncoinpliance with the statute, may 
not constitute color. (2) That in any event the present instrument is 

not properly color, for lack of a seal. But the first position has 
( 80 ) been resolved against the plaintiff in Greenleaf v. Bartlett, 146 

N. C., 495, and the second in dvent v. Arrington, 105 N. C., pp. 
377-392, cited, with approval, a t  the present term, in Knight's case, 
supra, and in Gann v. Spencer, 167 N. C., 429. 

True, we have held in several cases coming under the former law that 
when a county bid in land it acquired only the right to foreclose (Wil- 
cox v. Leach, 123 N. C., 74)) and that  when i t  attempted to convey the 
title without foreclosure, the conveyance was void (Smith v. Smith, 150 
N. C., 81))  but none of these decisions affect the doctrine of adverse 
possession under color of title where, as in this case, i t  is made to appear 
that  the sheriff has executed a written instrument purporting to  convey 
the land in fee, and the grantee, claiming as owner under it, has taken 

122 
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and held possession adversely for more than seven and even more than 
ten years, according to the testimony. 

Regarding defendant as a purchaser under an irregular sale for taxes, 
it would seem that three years adverse occupation, under a sheriff's 
deed, is all that would be required. Revisal, secs. 2909 and 395; Lay- 
man v. Hunter, 123 N. C., 508. 

It may be well to note that, under the present law, Revisal, sec. 2905, 
a county purchasing land for taxes may take a deed therefor without 
resorting to foreclosure (McNair v. Boyd, 163 N. C., 478), and this 
case holds, too, that  i t  is only when the owner has been in possession 
that the ordinary statutes of limitations do not operate against him. 

We find no error to plaintiff's prejudice in the proceedings below, and 
the judgment in defendant's favor is affirmed. 

No error. 

Cited: Ruark v. Harper, 178 N.C. 252, 253. 

W. M. R I T T E R  LUMBER COMPANY AND HAZEL LUMBER COMPANY v. 
MONTVALE LUMBER COMPANY, J. E. COBURN, AND J O H N  PROCTOR. 

(Filed 24 &y, 1915.) 

1. State's Lands4rants-Surveys-Lines and  Boundaries-Extrinsic Evi- 
dence. 

The principle applied to the construction of grants of land from the 
State, or by deed, that the actual location of a line made before or co- 
temporaneously in a survey will control a variance made in the description 
of the grant or deed, does not obtain unless the line has been marked and 
cornered for  the purpose of a correct description in the grant or deed, and 
then only when the line marked is so connected with the deed, either by 
intrinsic or extrinsic evidence, as  to create a presumption a s  to the intent 
of the grantor that  i t  should be one of the boundaries. 

2. Same-Intent. 
Where the application of the principle is permissible to show by parol 

evidence that  the lines described in a State's grant of lands is not in con- 
formity with the lines of a survey made in contemplation of the grant, the 
vital question is the intent of the grantor, and the rule admitting parol 
evidence should be administered with caution and not carried beyond its 
well defined limits of serving only to locate the land intended to be con- 
veyed by operating to aid the description contained in the deed. 

3. Same-Corners-Conduct of Parties. 
In  order that  the line of a survey may vary the description given in a 

grant of land, i t  is required that  i t  should have been run and marked 
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LUMBER Co. u. LUMBER Co. 

before the execution of the deed or cotemporaneously therewith, and 
intended by the parties as  one of the lines of the lands to be conveyed, and 
this intention must be clearly inferred from the conduct of the parties 
in regard thereto, the intention being as essential as the fact that  the line 
was surveyed and a corner made. 

Where the parties in a n  action for lands claim respectirely under a 
junior and senior grant from the State, and the controversy depends upon 
the location of the dividing line between the t ~ o  grants, represented on 
the map by lines from a n  admitted beginning point, A, the one claiming 
i t  to be from A to B and the other from A to D, and it appears that  the line 
from d to D was too difficult of survey, acd the parties established it by 
means of triangulation, that is, by running from A to B and then to D, 
the land in controversy lying within the triangle A, B, and D : Held, that  
i t  being the intention of the parties that  the true line should run from 
A to D and that the line was partly run from A to B, and a corner made 
a t  B was only for the purpose of ascertaining the former line, by the stated 
method, for  the purposes of the description in the grant, the intention 
of the parties will control the call in the grant for a line from A to B, and 
especially when the latter is coupled with a call for the line of another 
tract, which is well established and also is in conformity with other points 
or corners given in the grant. 

5. State's Lands-Grants-Extrinsic Evidence-Natural Boundaries-Con- 
flicting Cal l s - ln te l~re ta t io~~.  

Where it  is the evident purpose of the grant of land, as  gathered there- 
from, that  one of its lines shall coincide with the line of B and run there- 
with to his northeast corner, and corner there a t  a sugar maple, which 
line and tree a r e  definitely ascertained and located, it may not by legal 
interpretation be made to run beyond to a given, fixed, or natural boundary. 
as  in this case, to the "intersection of the head of Defeat Ridge with the 
Tennessee line," for such would violate the evident intention of the parties. 
and the language should be construed as if i t  read, "cornering a t  B's north- 
east corner, supposed to be on the Tennessee line a t  the head of Defeat 
Ridge" ( C k e w g  u. Slade, 7 N. C., 82, cited and applied) : and i t  is Furt l~er  
held,, that  the mere understanding of the parties, ~vithout more, as  to the 
location of B's line and northeast comer, cannot control the call, as a n  
actual or practical location of the line. 

6. Appeal and  Emor-Reference-Findings. 
The findings of a referee, confirmed by the judge, will not be disturbed 

on appeal when there is evidence to support the findings. 

7. Deeds and  Conveyances-Evidence-Declarations-Surveys. 
Declarations of a person, in  fa\-or of his own interest a t  the time, as to 

the location of a divisional line or boundary of lands are incompetent e\-i- 
dence as  to those claiming under him, and in this case i t  is held that cer- 
tain other of his declarations concerning that  line were properly limited 
by the court to what was actually done on the surrey. 
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8. Deeds and  Conveyances-Evidence-Declarations-Interests. 
Where the declarant has parted with his interest in lands, what he may 

thereafter say about the lines and boundaries cannot be used against those 
claiming under him, irrespective of the question of Bitem motam. 

9. Evidence-Depositions-Testimony of Witness-Effect. 
Depositions taken in a cause, which have been destroyed before they 

were opened and passed upon, are  not competent as  evidence (Revisal, 
see. 1652) ; nor can a witness testify as  to their contents, especially where 
he is not able to give their substance, but merely the impression they made 
upon his mind. 

10. Evidence-Boundaries-Appeal and E r r o ~ H a r m l e s s  Error. 
Held, in  this case, that  certain testimony of a witness as t o  line trees 

upon a boundary of lands in dispute was not snficiently definite; and 
were i t  otherwise, its exclusion would not be reversible error. 

11. Evidence-Declarations-Attorney and  Client. 
The declarations of an attorney respecting the boundaries of his client's 

land are  not binding upon his client, and incompetent as  evidence in a n  
action to determine them. 

12. Evidence--Deeds and  Conveyances-Grants-Copies-Lost Originals-- 
Search-Interpretation of Statutes. 

A duly certified copy of the registry of a grant is competent evidence 
without the necessity of accounting for the nonproduction of the original 
(Revisal, see. 9S8), and if by affidavit a material variance between the 
copy and the original in such entry is suggested, the court by rule or order 
may require the production of the original of such deed, in which case i t  
must be produced or its absence duly accounted for according to the course 
and practice of the courts, which was sufficiently done in this case. 

13. Evidence--Rejected Instructions. 
I t  was incompetent, in this case, to show that the court refused certain 

instructions in another suit, the same being res inter alios acta. 

14. Evidence--Junior Grants-Prior Surveys-Boundaries. 
While the description in a junior grant may not be evidence of the loca- 

tion of lines and boundaries of a senior grant, the rule does not apply 
when the survey to establish the line in dispute was made prior to the 
date of the senior grant ;  and in this case the map and certificate of survey 
were properly admitted as  evidence in corroboration. 

15. Deeds and  Conveyances-Corners-Declarations. 
Where the location of a certain corner of lands is relevant and material 

to the controversy, testimony as  to a conversation between a witness and 
others in relation thereto was properly excluded where the witness could 
not name those present a t  the time or give the substance of what was 
said, but only the impression on him. 

BROWN, J., dissenting ; CLARK, C. J., concurring in the dissenting opinion. 
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( 82 ) APPEAL by both parties from Carter, J., a t  Special June Term, 
1914, of SWAIN. 

This action was brought to quiet the title to a large tract of land in 
the county of Swain, formerly Macon, on the waters of Hazelnut 
Creek, and alleged to be covered by a grant of the State to W. L. Love, 

and for damages on account of a trespass upon said land by the 
( 83 ) defendants. The case was referred to Hon. J .  D. Murphy, who 

filed a report, which was reviewed by Judge Carter upon excep- 
tions. We cannot do better than insert here an extract from the find- 
ings, showing the contentions of the parties: 
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"The plaintiffs claimed the land in controversy by nlesne convey- 
ances under State Grant No. 3290, issued to W. L. Love, assignee of 
B. L. Sawyer, bearing date 3 May, 1872, and recorded in the register's 
office for Macon County, in Book N, pages 12 and 13, on 18 June, 1873, 
and also registered in Swain County, in Book 0, page 601, on 3 October, 
1894. The first call in Grant No. 3290 is as follows: 'On the waters of 
Hazelnut Creek, beginning at  chestnut oak on the trail leading from 
the mouth of Sugar Fork Creek to the Deep Gap, beginning and 
running with Col. T .  D. Bryson's line 1,800 poles north to the ( 84 1 
Tennessee State line a t  the head of Defeat Ridge, cornering with 
Bryson's northeast corner.' From the end of the first call the grant 
runs in a general easterly direction with the top of the Smoky Moun- 
tain by various calls to a buckeye on the top of Bald Ridge; thence 
down the Bald Ridge to a white oak a t  the high rocks, thence to the 
beginning. It was admitted that the beginning call of Grant No. 3299 
was at  the point marked 'A' on the 'Court Map.' The plaintiffs con- 
tended that  the first line of said grant runs along the Deep Gap or 
Forester Ridge in a northerly direction to the point on said map marked 
'B,' Thunderhead, being a t  the point where Defeat Ridge runs up to 
and forms a part of Thunderhead, and that from there it ran easterly 
with the Tennessee and North Carolina State line, passing thc point 
marked 'Sugar Maple' a t  'D' on the 'Court Map,' and thence continu- 
ing easterly to the Bald Ridge, some distance east of the sugar maple. 
The defendants claim title to the land in controversy, under State 
Grant No. 138, issued to George S. Walker, bearing date 8 March, 1881, 
and recorded in the office of the register of deeds for Swain County in 
Book B, page 476, 20 April, 1881. One of the calls in Grant No. 138 
extends from the chestnut oak a t  'A' on the 'Court Map' in a north- 
easterly direction to the sugar maple at  the head of Big Chestnut 
Ridge, being the point marked 'D' on the 'Court Map,' and the defend- 
ants contended that the first call of Grant No. 3290 must run with this 
call in the Walker grant from the point 'A' on the 'Court Map' to the 
point 'D.' 

"It was admitted that the line A-D was not actually run and marked 
(throughout its entire length) before the grant was taken out, but the 
defendant offered evidence tending to show that the line was actually 
run and marked for a short distance from the chestnut oak a t  A in the 
direction of the sugar maple a t  D,  and for a short distance from the 
sugar maple D in the direction of the chestnut oak a t  A; but i t  was con- 
tended by the defendants that the line was ascertained by a method 
known to surveyors as triangulation and by platting, except as to wha.t 
had been actually run as aforesaid. By these adverse contentions of 
parties, the triangle A-B-D-A defines the territory in controversy." 
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The referee found as a fact that the line A-D was marked for a short 
distance a t  both ends, and the court, in its general findings of facts, 
states that i t  was marked a t  its northeast end from the sugar maple at  
D in the direction of the chestnut oak, the place of beginning a t  A, the 
latter being admitted by the parties to be the beginning corner of 
Grant No. 3290. It was further found that in the survey made under 
the entries upon which Grant No. 138 was issued, the first line was run 
from A, a t  the chestnut oak, to B, a t  Defeat Ridge, not for the purpose 
of establishing that as a line of the T. D. Bryson tract, but for the 

purpose of triangulation, in order to fix the location and length 
( 85 ) of the line A-D, that is, from the chestnut oak a t  A to the sugar 

maple a t  D,  and this was done because it was represented that 
between the chestnut oak and the sugar maple the land was covered 
with thickets and infested with poisonous snakes. The method of tri- 
angulation was suggested by the surveyor, and it was adopted as a safe 
method of determining the line from A to D and as avoiding the dan- 
gers and difficulties of making a survey over the land between A and D. 
Both the referee and the judge have found as a fact that the line of the 
Bryson tract called for in Grant No. 3290 had been well established, 
and runs from A to D ,  and the northeast corner of the tract is a t  the 
sugar maple, or D on the map. It is also stated as a fact by the referee 
and the judge that when Sawyer, by Kelly, surveyor, made the survey 
for Grant No. 3290, i t  was intended by them that the line A-D between 
the chestnut oak and the sugar maple should be the first line of the 
survey and the tract of land to be granted. The court also found as 
follows: "In respect of the survey made in 1871 for Grant 3290, the 
B. L. Sawyer entries, the court finds that said survey began at  the 
chestnut oak a t  'A' and was carried to the point 'B' a t  Thunderhead, 
the same being the head of Defeat Ridge, retracing the survey thereto- 
fore made in 1867, for the purposes heretofore stated, and that from 
the point 'B' upon the second line of said survey the line was nm 
easterly to the point where the Locust Ridge reaches the North Caro- 
lina and Tennessee State line, the second line of said survey, following 
the general course of the second line of the triangle made upon the sur- 
vey of 1867, as above found, and passing about 102 poles to the east- 
ward of the head of Big Chestnut Ridge. The court finds that B. L. Saw- 
yer was present upon this survey, and that the intention of Sawyer and 
the surveyor upon said survey was to establish the chestnut oak at 'A,' 
a corner in the Bryson survey, as the beginning point in said survey, 
and that the western line of said survey should coincide with the eastern 
line of the survey of 1867, and that the northwest corner of said last 
(first) mentioned survey should be identical with the northeast corner 
of the Bryson survey of 1867. And in respect of both surveys i t  was 
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found as a fact that the line from 'A' to 'B' was not actually measured, 
along said straight line, but was measured along the course of Deep 
Gap, or Forester Ridge, and that a corner was marked a t  the point 
where the first and second lines of the triangle made upon the Bryson 
survey of 1867 intersect at  the State line at  Thunderhead. Defeat 
Ridge is located as plaintiff claims, being the ridge going up between 
the prongs of Little River, in Tennessee, and the head of Defeat Ridge 
culminates a t  and with other converging ridges, and forms the eastern- 
most knob of the group of knobs known as Thunderhead, on the State 
line between North Carolina and Tennessee, the said head of Defeat 
Ridge being a t  the point marked 'B' on the official map." 

There were other findings of the referee, which mere approved ( 86 1 
by the judge, and should be stated here, via.: "I further find 
that  B. L. Sawyer knew in 1871, a t  the time of said survey by M. L. 
Kelly, that there was no Bryson in line along and up said Deep Gap or 
Forester Ridge, and he further knew, as marker and guide of the sur- 
veying party under T.  S. Siler, that the line of T.  D. Bryson runs from 
a sugar maple a t  the head of Big Chestnut Ridge, a t  the point marked 
'D' on the official map, to the point marked 'A' on the official map. I 
further find that in 1871, the said B. L. Sawyer knew that the true 
eastern line of the T.  D. Bryson land ran from the sugar maple a t  the 
head of Big Chestnut Ridge in a southwestwardly direction to the 
chestnut oak a t  the point 'A' on the official map. I further find that 
the northeast corner of the survey of the T. D. Bryson line is at  the 
sugar maple a t  the head of Big Chestnut Ridge at  the point marked 
'D' on the official map." 

There are many findings of fact bearing upon the general question as 
to the location of the "Bryson line" and the first line of the tract de- 
scribed in Grant No. 3290 to W. L. Love, under which the plaintiff 
clainis, but i t  is not necessary to set them out, as those stated will be 
sufficient for a clear understanding of the contentions of the parties and 
the question presented in this appeal. 

The referee found with the defendants in the appeal, that the first 
line of plaintiff's Grant No. 3290 was the one from A to D,  and not 
from A to B, as contended by the plaintiff, and that the plaintiffs are 
not the owners of the land covered by said grant or of any land west 
of the said line from A to D l  except as stated and decided in the 
defendant's appeal, but that the defendant Montvale Lumber Com- 
pany is the owner of the land covered by said Grant No. 3290, with 
the exception aforesaid, i t  being also a part of the land covered by 
Grant No. 138, issued to George S. Walker, and described by metes and 
bounds in the judgment. The judgment may be referred to for greater 
certainty. 
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Both parties appealed from the judgment. We will proceed now to 
the consideration of the plaintiff's appeal. 

Theodore F. Davidson, James H. Merrimon, Fred S. Johnston, and 
Landon C. Bell for plaintiffs. 

F. A. Sondley, A. S. Barnard, A. M. Fry, and W. L. Taylor for 
defendants. 

PLAINTIFFS' APPEAL. 

WALKER, J., after stating the case: The right of the plaintiffs to 
recoyer depends upon the true location of the first line of Grant No. 
3290, that is, as to land described in the grant which is not covered by 
any of the inside patents. The question as to the effect of the latter 
upon the rights and interests of the parties is presented by the defend- 

ant's appeal, and need not be considered here. 
( 87 ) The contention of the plaintiffs is that the first line of that 

grant should be from A to B, as shown on the court map, while 
the defendants say that i t  should be from A to D. 

We are satisfied that we cannot adopt the plaintiff's view, unless we 
hold that  what was done by Sawyer and Kelly, when they made the 
survey in 1871, amounted to a practical location of the first line within 
the rule laid down in Cherry v. Slade, 7 N. C., 82, that where i t  can be 
proved that there was a line actually run by the surveyor, which was 
marked and a corner made, the party claiming under the patent or deed 
shall hold accordingly, notwithstanding a mistaken description of the 
land in the patent or deed. But the insuperable obstacle to the appli- 
cation of this rule is that the line must have been "marked and a corner 
made," and i t  must also appear that this was done for the purpose of 
making i t  a line of the tract of land or a call in the deed, for it is said 
in Safret v. Hartman, 30 N. C., 185, after quoting from Cherry v. 
Slade, as above: "This rule presupposes that the patent or deed is 
made in pursuance of the survey, and that the line was marked and the 
corner that was made in making the survey was adopted and acted 
upon in making the patent or deed, and therefore permits such line and 
corner to control the patent or deed, although they are not called for 
and do not make a part of it. Par01 evidence being let in for the pur- 
pose of controlling the patent or deed by establishing a line and corner 
not called for, as a matter of course, it is also let in for the purpose of 
showing that  such line and corner were not adopted and acted on in 
making the patent or deed, because the rule presupposes this to be the 
fact." It may also be added at  this place that the rule was adopted, 
against the strong but ineffectual protest of the judges long since ex- 
pressed, for the sole purpose of executing the intention of the parties to 
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the grant, and not to defeat it, and i t  was under the stress of some 
"hard case," where a sense of justice prevailed over the long estab- 
lished and safe rule forbidding a written instrument to be contradicted 
or varied by par01 evidence, that the rule was brought into being. But 
conceding fully its existence, and that it is too firmly imbedded in the 
law of boundary to be now disturbed, we are admonished that i t  should 
be administered with caution and not carried beyond its well defined 
limits. Judge Pearson once said that the rule was "a violation of prin- 
ciple" and should not be extended. h'afret v. Hartman, supra. We 
may well say in this case, what was so well said in Elliott v. Jefferson, 
133 N. C., 207, that the error of the plaintiff lies in a misapprehension 
of the application of the rule, that in case of a discrepancy a marked 
line controls the calls in the deed as to course and distance. This rule 
never applies unless the marked line is so connected with the deed, 
either by intrinsic or extrinsic evidence, as to create a presumption as 
to the intent of the grantor. The mere running and marking of a line 
can never convey the title to land, nor can i t  take the place of 
a deed. At best, i t  can only serve to locate the land conveyed ( 88 ) 
in the deed, and can operate only in aid of the deed. Admitting 
that a line is run in contemplation of a deed, i t  does not bind the 
grantor, as a different contract may be made or the line subsequently 
changed. As no title can vest except by the execution of a deed, the 
vital question is the intent of the grantor a t  the time of such execution. 
It was also stated in that case that  "Wherever a marked line or other 
natural object is permitted to vary the description called for in the 
deed, i t  is always in presumed furtherance of the intent of the grantor 
in the execution of the deed. I n  other words, i t  is to  carry out the true 
intent of the deed, and never in derogation thereof. This principle is 
clearly recognized in the authorities cited by the plaintiff himself, as 
will appear from the following extracts: . . . The doctrine thus laid 
down is in full accord with the principles enunciated and the cases cited 
in Bowen v. Gaylord, 122 N. C., 816, and is sustained by the general 
current of authority here and elsewhere. In  the construction of all 
deeds and grants there is one essential object to be kept in view, and 
that is to ascertain the true intent of the grantor and to give full effect 
to that  intention when not contrary to law. All rules of construction 
adoped by the courts are simply means to a given end, being those 
methods of reasoning which experience has taught are best calculated 
to lead to that intention. Hence, all authorities unite in saying that no 
rule can be invoked, no matter how correct in its general application, 
that tends to defeat the intention of the grantor. This doctrine is of 
such universal acceptance as to require but few citations, more to illus- 
trate its extent than to prove its existence." 
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So we see that the very foundation of the rule is the presumed inten- 
tion of the parties to the grant, and the only excuse for it, as it is 
opposed to the general principle, is that i t  enables us to ascertain what 
the intention was in respect of the boundary. 

It may be well here to reproduce some of the comments of this Court 
upon the rule and its application, as what has been thus said is most 
pertinent to the facts of this case, as found by the able and learned 
referee and judge. The question as to the extent of the rule and the 
manner of its application was presented in the oft-cited case of Reed v. 
Schenck, 13 N. C., 415, where Chief Justice Henderson, with his usual 
clearness and acumen, thus refers to the rule: "For many years we 
have in all cases, I believe, except one, adhered to the description con- 
tained in the deed, and i t  is much to be lamented that we do not alto- 
gether. The case to which I allude is where the deed describes the 
land by course and distance only, and old marks are found correspond- 
ing in age, as well as can be ascertained, with the date of the deed, and 
so nearly corresponding with the courses and distances that they may 

well be supposed to have been made for its boundaries, the 
( 89 ) marks shall be taken as the termini of the land. This is going as 

far as prudence permits; for what passes the land not included 
by the description of the deed, but included by the marked termini? 
Not the deed; for the description contained in the deed does not com- 
prehend it. It passes, therefore, either by par01 or by a mere presump- 
tion. As far as we know, there has been no series of decisions by which 
the description in the deed is varied by marks, unless they were made 
for the termini of the land described in the deed, or supposed to be so 
made, and to which i t  w8s intended the deed should refer, or to which 
it was supposed the deed did refer, or rather supposed that the courses 
and distances correspond with the marks, and that the same land was 
described, whether by course and distance in the deed or by the marked 
termini." And in Baxter v. Wilson, 95 N.  C., 138, Justice Ashe, with 
equal force and clearness, states the object and defines the limit of the 
rule. He said: "For instance, when there has been a practical location 
of the land, as when i t  can be proved that there was a line actually 
run and marked and a corner made, such a boundary will be upheld, 
notwithstanding a mistaken description in the deed. Cherry v. Xlade, 
7 N. C., 82. The construction has been adopted by our Court to carry 
out the intention of the parties when i t  is clearly made to appear, and 
to effect that object course and distance will be disregarded if the 
means of correcting the mistake be furnished by a more certain descrip- 
tion in the same deed, and especially will it be so when some monu- 
ment is erected contemporaneously with the execution of the deed," 
citing Campbell v. McArthur, 9 N. C., 33; Cooper v. White, 46 N. C., 
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389; Spruill v .  Davenport, 44 N. C., 134, and Reed v .  Schenck, supra. 
The rule has received consideration, and its precise limits fixed, in the 
following cases: Shaffner v .  Gaynor, 117 N.  C., 16; Fincannon v .  Sud- 
derth, 140 N.  C., 246; Mitchell v .  Wellborn, 149 N. C., 347; Lance v. 
Rumbough, 150 N. C., 19; Land Co. v .  Erwin, Ibid., 41; and more re- 
cently i t  has been discussed very fully by Justice Hoke in Clarke v. 
Alridge, 162 N. C., 326, citing the principal cases which had been de- 
cided up to that time, and by Justice Brown in Allison v. Kenion, 163 
N.  C., 582; and they all tend to this general result and agree upon this 
proposition, that the line thus run and marked, before the deed was 
executed or contemporaneously with the deed, must have been clearly 
intended by the parties as one of the lines of the land to be conveyed, 
and without this intention the mere fact that a line was surveyed or 
even marked will not bring the case within the operation of the rule, 
unless the said intention can be clearly inferred from the conduct of the 
parties in regard thereto, the intention being as essential as the fact 
that the line was surveyed and a corner made. It has grown into one 
of the maxims of the law that  such construction should be made of the 
language of a deed or other written instrument as is most agreeable to 
the intention of the parties. The words are not the principal 
things to be considered, but the intent and design, which is the ( 90 ) 
chief object to be attained. We cannot alter words or insert 
others which are not in the instrument, but those that are there should 
be construed in the way most likely to accord with the intent or mean- 
ing of the parties, and we may reject words that are merely insensible. 
I n  Smith  v. Parkhurst, 2 Atl. Rep., 135, Lord Chief Justice Willes, 
referring to these principles of construction, said: "Those maxims, my 
lords, are founded upon the greatest authority-Coke, Plowden, and 
Lord Chief Justice Hale; and the law commands the astutia-the cun- 
ning-of judges in construing words in such a manner as shall best 
answer the intent. The art of construing words in such a manner as 
shall destroy the intent may show the ingenuity of, but is very ill 
becoming, a judge." This idea was never better expressed than in the 
case of Walsh v. Hill, 38 Cal., 281, 287, by Justice Sanderson: "In 
the construction of written instruments we have never derived much 
aid from the technical rules of the books. The only rule of much 
value is to place ourselves as near as possible in the seats which were 
occupied by the parties a t  the time the written instrument was exe- 
cuted, then taking i t  by its four corners, read it. This is the main 
object of all constructions. When the intention of the parties can be 
ascertained, nothing remains but to effectuate that intention." The 
same rule has frequently been stated by this Court, and applied in the 
construction of various kinds of written instruments, grants, deeds, 
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wills, and contracts. Gudger v .  Whi t e ,  141 N. C., 507; Triplett v .  Wil- 
liams, 149 N.  C., 394. 

When we look a t  this case in the light of the foregoing authorities, 
i t  is manifest that the findings of the referee and judge withdraw the 
case from the operation of the rule as to the effect of a line being run 
and marked a t  the time the grant was made, as they distinctly find, 
and as clearly and emphatically as language can express such a find- 
ing, that B. L. Sawyer and his surveyor, M. L. Kelly, when they made 
the survey in 1871 and ran along Deep Gap or Forester Ridge, had no 
intention of marking the line A-B as a line of the tract of land to be 
thereafter described in the Grant No. 3290. To use the language of 
the judge: "In respect of the survey made in 1871, for Grant No. 3290, 
on the B. L. Sawyer entries, the court finds that said survey began a t  
the chestnut oak a t  'A' and was carried to the point 'B' a t  Thunder- 
head, the same being the head of Defeat Ridge, retracing the  survey 
theretofore made in 1867, for the purposes heretofore stated. . . . The 
court finds that B. L. Sawyer was present upon this survey, and that 
the intention of Sawyer and the surveyor, upon said survey, was to 
establish the chestnut oak at  A, a corner in the Bryson survey, as the 
beginning point in said survey, and that the western line of said survey 
should coincide with the eastern line of the survey of 1867, and that 
the northwest corner of said last (first) mentioned survey should be 
identical with the northeast corner of the Bryson survey of 1867." 

It is then found as a fact that the line from A to B was not 
( 9 1  ) actuaIly measured "along said straight line," but along the 

corner of Deep Gap or Forester Ridge, a corner being marked 
a t  the point where the first and second lines of the triangle made upon 
the Bryson survey of 1817 intersected on the State line a t  Thunder- 
head. There are further findings that B. L. Sawyer knew in 1871, 
when he and Kelly made their survey, that there was "no Bryson line 
along and up said Deep Gap or Forester Ridge," and he further knew, 
a t  said time, that the line of T.  D. Bryson ran from a sugar maple a t  
the head of Big Chestnut Ridge, a t  the point marked D on the official 
map to the chestnut oak, a t  the point marked A thereon, and he conse- 
quently knew that this was the eastern line of T. D. Bryson's land, 
that is, from the sugar maple a t  D,  in a southwestwardly direction, to 
chestnut oak a t  A, as the one fact is necessarily to be inferred from the 
other. It appears also that it was Sawyer who set the compass in 1867 
on the Bryson survey and sighted to the sugar maple, which he told the 
surveying party was a t  the head of Big Chestnut Ridge. He was the 
marker, and he marked the chestnut oak so as to indicate the direction 
from which they had come in reaching i t  and the direction they would 
go in leaving, the latter being towards the sugar maple on Big Chestnut 
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Ridge. The marks were three hacks on each side of the tree. Sawyer 
inquired of T. S. Siler how he could measure the line to the sugar maple 
without running it, and he was shown how i t  could be done by a dia- 
gram. It is also found that i t  was the intention that the western line 
of the Kelly survey of 1871 should coincide with the eastern line of 
the Bryson survey of 1867, and the northwest corner of the Kelly sur- 
vey should be identical with the northeast corner of the Bryson survey. 
The Bryson northeast corner is a t  the sugar maple, the point marked 
D on the map. So it is clear that the line up the Big Gap or Forester 
Ridge was not run and marked for the purpose of making it a line of 
the grant to be thereafter issued (No. 3290), but, on the contrary, the 
intention of the parties was in strict accordance with the express words 
of the grant, that the line A-D should be one of its lines. We are bound 
by the findings of fact as made by the referee and judge, as i t  is not 
our custom to review them under such circumstances. Usry v. Suit, 91 
N. C., 406; Wiley v. Logan, 95 N. C., 358; Dunavant v. R. R., 122 
N. C., 999; Collins v. Young, 118 N. C., 265; Harris v. Smith, 144 
N. C., 439. The findings of fact are conclusive upon us unless it 
appears that they were not based upon any evidence, or rested upon 
improper evidence. Usry v. Suit, supra. There was evidence to sustain 
the findings in this case. 

But plaintiffs contend that, while the call is for the Bryson line, it 
also extends from A "1,800 poles north to the Tennessee line at the 
head of Defeat Ridge, and they insist that the line should go to that 
place, notwithstanding i t  is also said that i t  must begin and run with 
Bryson's line and corner with Bryson's northeast corner; but we 
do not think that this is the proper meaning of the call. The ( 92 ) 
leading purpose and dominant idea is that this line shall coincide 
with the Bryson line, and if this part of the call is ignored and the line 
is extended north to the intersection of the head of Defeat Ridge with 
the Tennessee line, i t  would violate the evident intention of the parties, 
as gathered from the deed, that it should corner a t  D ,  where the maple 
stood, and of course stop there, for it could not corner there very well 
if that  was not to be the end of the line. The clear intention of the 
parties must prevail, and the line must run with that  of Bryson's and 
stop a t  D, as a corner of the land. It is plain that the parties mis- 
takenly thought, when they inserted the call for Defeat Ridge in the 
grant, that the northeast corner of the Bryson land was on the Ten- 
nessee line a t  the head of that ridge, but their purpose was to stop a t  
the corner, wherever it should be, the call for Defeat Ridge being 
descriptive and not locative. The call is to be construed as if it read, 
"cornering a t  Bryson's northeast corner, supposed to be on the Ten- 
nessee line, a t  the head of Defeat Ridge." This is a much more reason- 
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able interpretation of the grant than if we should defeat the intention 
to make "Bryson's line" one of the lines, by running the line along 
Deep Gap or Forester Ridge to Defeat Ridge, eliminating the primary 
and principal call, and the law does not require that we should do SO. 

Referring to the "third" of the four rules for locating boundaries which 
are stated in Cherry v. Slade, 7 N. C., 82, Chief J u d c e  Taylor said: 
"This rule is founded upon the same reasons with the preceding ones, 
the design of all being to ascertain the location originally made; and, 
calling for another well known line of another tract, denotes the inten- 
tion of the party with equal strength to calling for a natural boundary, 
so long as that line can be proved." The case of Bonaparte v. Carter, 
106 N. C., 534, is pertinent, for there the call was for a small oak, John 
Edwards' corner, on the side of the creek. It turned out that the 
Edwards' corner was 300 yards from the creek, and the Court, by 
Justice Clark, said: "The side of the creek is not called for as a boun- 
dary, but merely as a description of the locality of the beginning point, 
which is 'a small oak, John Edwards' corner.' If that can be identified, 
an inaccuracy in the description of the locality will be disregarded. 
What is the beginning point is a matter of law for the court to declare. 
This he did correctly. Where i t  is, is for the jury to  say; and the court 
so held. The objection is, in effect, that the court did not hold that 
though 'a small oak, John Edwards' corner,' might be identified, i t  
could not be held to be the beginning corner unless i t  stood on the bank 
of the creek. This is not the case where two natural objects, a creek 
and a marked tree, are both called for, and the question arises which 
shall govern. The case now presented is where a marked tree is de- 
scribed as located on the side of a creek. Inquiry is, Which shall 

govern, the tree as actually located, or as described to be lo- 
( 93 ) cated? The failure of the description may make i t  difficult to 

satisfy the jury that the tree claimed to be the 'small oak, John 
Edwards' corner,' is such. But if the evidence is sufficient to identify 
it, the inaccuracy in describing the locality as 'on the side of the 
creek,' when it is 300 yards off, cannot be allowed to vitiate the grant. 
The exact point has never been decided in this State, but in Murray v. 
Spencer, 88 N. C., 357, the Court intimates that when a marked tree 
in the line of another tract is called for, and the marked tree is identi- 
fied, but is not in the line of the other tract, that the tree will be held 
the true corner, and the misdescription of it, as being in such other line, 
will be disregarded. And the point is expressly so held by Jzcdge Story 
in Cleveland v. Smith, 2 Story, 278." And the same rule was followed 
in Fincannon v. Sudderth, 140 N. C., 246. In  Murray v. Spencer, 88 
N. C., 357, where the conflict was between a tree and the line of another 
tract, both being called for, it was held to be a question for the jury to  
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determine as to which one was actually adopted. In  our case the 
referee and judge have decided in favor of the line, and i t  is intimated 
by Justice Ruffin that if the line was well known and its location cer- 
tain, the preference should be awarded to it, as between the two objects 
in the call. Physical monuments are generally preferred to other ob- 
jects in the call, because they are more durable, and in some respects 
more reliable; but even they will give way to a more certain and defi- 
nite call in the grant or deed, especially if the intention is clearly mani- 
fested that they should not govern or control in ascertaining the loca- 
tion of the land. It was held in Janzison v. Fopiano, 48 Mo., 194: 
"Although monuments will generally prevail over other calls in a deed, 
yet if, taking the whole deed together, they are apparently erroneous, 
they will be disregarded. And a boundary may be rejected when i t  is 
clear that i t  was inadvertently inserted, and that a tract with different 
boundaries was intended to be conveyed. I n  the construction of deeds 
words are not the principal thing, but the intent and design of the 
parties; and, therefore, when there are any words in a deed that appear 
repugnant to the other parts of it, and to the general intention of the 
parties, they will be rejected. The evident intention here was to con- 
vey the whole Lami tract, and the error of the parties in designating a 
boundary line ought not to defeat that intention," citing Gibson v. 
Bogy, 28 Mo., .478; 4 Greenleaf's Cruise, 307 and 338, and note; 
Thatcher v. Howlnnd, 2 Mete., 41, and Bosworth v.  Sturtevant, 2 
Cush., 391. "While natural objects and artificial boundaries will 
generally prevail over course and distance, yet the former will often, 
from the nature of the case, be compelled to yield to the most inferior 
call. Everything being equal, the call for natural objects would have 
precedence, because most durable and less liable to change, and are 
supposed to be selected as landmarks because of their immutability. 
This is only true when they are selected as locative calls, and 
are then not always absolute; when they are noted in the field ( 94 ) 
notes as mere incidental calls in passing, their reliability is 
weakened and sometimes rendered wholly worthless. Distances called 
for between corners to creeks or roads, unless specially designated in 
such manner as to show the intention to make them locative, are not 
such, and will not ordinarily have precedence over a call for course and 
distance. The calls in the Hunt deed for the creek and road are inci- 
dental, and unless shown to be intended as locative, should not be so 
regarded if inconsistent with other locative calls." Jones v. Andrews, 
72 Texas, 5. See, also, Lutcher v. Hart, 26 S.  W. Rep., 94; Page v. 
Scheibel, 11 Mo., 167, 187. 

It was held in White v. Luning, 93 U .  S., 514 (23 L. Ed., 938) : 
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"1. As a general rule, monuments, natural or artificial, referred to in 
a deed control its construction, rather than courses and distances; but 
this rule is not inflexible; i t  yields whenever, taking all the particulars 
of the deed together, i t  would be absurd to apply it. 

"2. If monuments are inconsistent with the calls for other monu- 
ments, and i t  is apparent from all the other particulars in the deed 
that they were inadvertently inserted, they will be rejected. 

"3. Other things being equal, boundaries prevail over courses; but 
where the corners and distances inclose the identical land in dispute, i t  
would be wrong to let two false boundaries stand, in order to defeat a 
conveyance." 

See, also, 1 Jones on R. P., secs. 382, 383, 384; 2 Devlin on Deeds, 
1405, 1406; Noonan v. Lee, 2 Black (U. S.), 504 (17 L. Ed., 279) ; 
Shipp v. Miller, 2 Wheat., 316; Zlavis v. Rainsford, 17 Mass., 207; 
Thatcher v. Howland, 2 Metc., 41; Parks v. Loomis, 6 Gray, 472; 
Hamilton v. Foster, 45 Me., 40; Evans v. Greene, 21 Mo., 481; Bass v. 
Mitchell, 22 Texas, 285; Bagley v. Morrill, 46 Vt., 99; Atkinson v. 
Cumrnins, 9 How. (U. S.), 485; Browning v. Atkinson, 37 Texas, 633; 
Barclay v. Howell, 6 Peters (U. S.), 511. 

I n  Mayo v. Blount, 23 N. C., 283, it was said to be "a sound rule of 
construction that a perfect description, which fully ascertains the 
corpus, is not to be defeated by the addition of a fprther and false 
description." Cherry v. Slade, 7 N. C., a t  p. 96, Henderson, J.; Proctor 
v. Porter, 15 N. C., 307; Shaffer v. Ham, 111 N. C., 1, a t  p. 11 ; Xhultz 
v. Young, 25 N. C., 287. 

We find i t  stated in plaintiff's brief that "When a deed sufficiently 
identifies land by its known boundaries or other means, and then super- 
adds, unnecessarily, to  the description, such further description, though 
inaccurate, will not vitiate the previous and perfect description," citing 
Simpson v. King, 36 N. C., 11 ; Mortgage Co. v. Long, 113 N. C., 126. 
This is because of the maxim, Falsa demonstratio non nocet. If the line 
should be run from A to D and then extended to the head of Defeat 

Ridge on the Tennessee line, so as to satisfy both calls (Clark 
(95 ) v. Wagoner, 76 N. C., 463)) it would be of no benefit to the 

plaintiffs, as we understand. But the mention of Defeat Ridge 
was evidently incidental, and not intended to be locative. It was 
merely a mistake of the parties as to where the Bryson corner was. As 
we have seen, "all authorities unite in saying that no rule can be 
invoked, no matter how correct in its general application, that tends to 
defeat the intention of the grantor." Elliott v. Jefferson, supra. In  
this case the mistake in the call for Defeat Ridge is corrected by other 
more certain descriptions in the grant, which is one of the permissible 
methods of ascertaining what was meant. Campbell v. McArthur, 9 
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N. C., 33; Ritter v. Barrett, 20 N.  C. (4  D. and B.), 133; Cooper v. 
Whi te ,  46 N. C., 389; Kessam v. Gaylord, 44 N. C., 116. 

There are several facts which tend to show clearly what property 
was intended to be described : 

1. There is no reference in the grant to the Deep Gap or Forester 
Ridge, but the call is for a course due north to the Tennessee line, and 
this course is deflected, not to coincide with Deep Gap or Forester 
Ridge, but with the Bryson line, beginning with it, running with it, and 
'(cornering" with i t  a t  its northeast corner, where the maple is. We 
must, therefore, adopt the latter as the line, or, a t  least, as a part of 
the line. Mixzell v. Simmons, 79 N. C., 187; C'ansle~ v. Fite, 50 N. C., 
424. 

2. If the call is run with the Bryson line, and stopped at  the Bryson 
northeast corner, the other calls of the grant fit in with i t ;  whereas if 
run as plaintiffs contend it should be, there are marked discrepancies. 

3. The Bryson line was marked, when the first or Siler survey was 
made, a t  both of its ends, and has for its northeast corner a maple, 
which identifies i t  with certainty. 

4. There are subsequent calls in the Bryson survey for physical 
monuments just as certain and as reliable as Defeat Ridge, and they 
would not be reached without greatly lengthening lines, if the line is 
carried to Defeat Ridge. One of them is "700 poles to a beech, where 
the Locust Ridge reaches the Tennessee line." 

It will be conceded, we presume, that the mere understanding of the 
parties, without more, as to the location of Bryson's line and northeast 
corner, cannot control the call. Hough v. Howe, 22 N. C., 228; John- 
son v. Farlow, 33 N.  C., 190; Literary Fund v. Clark, 31 N. C., 63; 
W y n n e  v. Alexander, 29 N. C., 237; Sasser v. Herring, 14 N. C., 340; 
Land Co. v. Erwin, 150 N. C., 41; 1Vfille~ v. Bryan, 86 N. C., 167; In-  
gram v. Colson, 14 N.  C., 520; Palton v. Aleznnder, 52 N. C., 603. 
The call is not from the chestnut oak (at A)  to Defeat Ridge (at B ) ,  
but a very different one, and if you go to Defeat Ridge a t  all, it must 
be by way of the Bryson line, and importance must be attached to the 
fact that i t  also calls for Bryson's corner as the end of the line. The 
Bryson line, a t  the time, had been well established, having one 
corner a t  the chestnut oak (at A)  and the other a t  the maple ( 96 ) 
(at  B ) ,  with marks on the trees indicating its course. It could 
easily be identified, and was ccrtainly identified. 

There are many exceptions to evidence in the case, but we think they 
can be so classified as to present but few questions for our considera- 
tion. 

First. The testimony of the witnesses M. L. Kelly, P. C. Sawyer, and 
Joseph M. Greer, and any other of the same kind, as to the declarations 
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of B. L. Sawyer concerning the Bryson line, was properly limited by 
the court to what was actually done on the Kelly survey. The declara- 
tions of B. L. Sawyer as to the location of the Bryson line were incom- 
petent, because he was not shown to be disinterested a t  the time they 
were made, and, on the contrary, i t  appears that he was interested a t  
the time of the alleged declarations. Morgan v. Purnell, 11 N. C., 97; 
Sasser v. Herring, 14 N. C., 340; Hedrick v. Gobble, 63 N. C., 48; Cald- 
well v. Neely, 81 N. C., 114; Xhaffer v. Gaynor, 117 N. C., 15; YOW v. 
Hamilton, 136 N. C., 357; Hemphill v. Hemphill, 138 N. C., 504; Hill v. 
Dalton, 140 N. C., 9 ;  Lumber Co. v. Branch, 150 N. C., 240. The 
declarations of a grantor are not competent in favor of one claiming 
under him. Xasser v. Herring, supra. We need not say whether the 
evidence is sufficient to show the declarations were ante litem motam. 
It may be said that where the declarant has parted with his interest, 
what he has afterwards said about lines and boundaries cannot be 
used against those claiming under him to disparage their title. The 
same principle applies to the testimony of the witness A. C. Hoffman. 

Second. The testimony as to the contents of the deposition of Bent 
Cook was properly excluded, as the witnesses were not able to give the 
substance thereof (Wright v. Stone, 49 N. C., 516; Whitemire v. Heath, 
155 N. C., 304), and, besides, the deposition itself was not competent, 
as it had not been opened and passed upon, when i t  was destroyed, and 
never has been restored for that purpose. Revisal, sec. 1652. It may 
be added that the testimony of Bent Cook as to declarations of Bryson 
was incompetent, as they were made after Bryson had disposed of his 
interest, and would disparage those claiming under him. 16 Cyc., 979. 
The testimony of T.  T.  Jenkins and T.  J .  Calhoun was properly ex- 
cluded, and is governed by what we have already said in regard to the 
other excluded evidence. Besides, i t  does not clearly appear when the 
alleged declarations were made. 

Third. The testimony of William Walker as to line trees was not 
sufficiently definite as to kind of marks or their age, and in other 
respects was very indefinite. Even if there was any error, i t  was not . 
sufficiently harmful for a reversal. 

Fourth. Testimony as to the acts and declarations of Kope Elias 
was properly rejected. The relation between George W. Swepson and 

Elias, as client and attorney, appears to have been severed a t  
( 97 ) the time of the alleged acts and declarations, by the death of 

Swepson, and we can see no authority in Elias to bind Swepson 
by his acts or declarations. It surely did not arise out of their rela- 
tions as attorney and client. 

Fifth. The copy of the grant to George S. Walker, No. 138, taken 
from the registry, was properly admitted in evidence. By Revisal, 
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sec. 988, i t  is provided that the registry of a deed, or duly certified 
copy thereof, shall be evidence in any court of the State, without 
accounting for the nonproduction of the original, and by sections 1588, 
1599, i t  is further provided that the court may, ('upon affidavit suggest- 
ing some material variance from the original in such registry, or upon 
other sufficient grounds," by rule or order require the production of the 
original of such deed, in which case the same shall be produced, or its 
absence duly accounted for according to the course and practice of the 
court. I n  this case, upon affidavit, Judge Peebles ordered that defend- 
ants allow plaintiffs to inspect the original grant, No. 138, and the plat 
and certificate of survey thereto attached, or show to the satisfaction 
of the court that they had made diligent effort to find them and failed, 
and on failure to produce the original grant, that they procure and use 
a certified copy of the same from the office of the Secretary of State. 
The latter was offered in evidence, and the court found that defendants 
had never had the originals in their possession or under their control, 
and that they had made a bona fide effort to produce the original 
papers by doing the things and making the inquiries and search 
detailed in the finding. Thereupon the court overruled the exception 
to the admission of the copies. 

TiTTe concur with his Honor that reasonable search had been made for 
the missing papers, and that the order of Judge Peebles had, a t  least, 
been substantially coniplied with. It was fairly exhaustive as to sources 
of information and probable places of deposit, and to have required 
more would have rendered i t  practically impossible to have complied 
with the order. There is really no tangible or reliable proof that there 
is any variance between the originals and the copies-none upon which 
a finding to that effect should legally be made. It is merely suggestion, 
conjecture, or supposition; but even if there had been some proof to 
that  effect, the defendants satisfied the court that they had made a 
diligent effort to comply with the order, as they were required by its 
terms to do. Justice R u f f i n  said, in Love v. Harbin, 87 N. C., a t  p. 
254: "A main purpose intended to be accomplished by registration is 
the perpetuation of the instrument, and of the memorial of its probate 
and order of registration, and it will not do to hold that this intention 
of the statute may in every case be defeated by a notice to produce the 
original. Under the operation of such a rule i t  would be next to im- 
possible to establish any title depending upon very ancient deeds, as 
they are rarely preserved so as to pass with the land; and this 
partly because i t  is universally understood that when once ( 9 8 )  
registered the proofs of their execution and probate are per- 
petuated." 
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Sixth. As to the testimony of Mr. Davidson in regard to proceedings 
in Wyman v. Taylor, we do not see how i t  could be competent, if  rele- 
vant to the issue in this case, to  show that the court refused certain 
instructions in that case. It was res inter alios ncta. The court sub- 
mitted the evidence for the purpose of showing the litem nzotam, as the 
record states. 

Seventh. The description in a junior grant may not be evidence of 
the location of lines or boundaries of a senior grant (Sasser v. Herring, 
supra; Hill v. Dalton, 136 N. C., 339) ; but it was the survey of Siler 
that fixed the Bryson line, and this was made prior to the date of the 
senior grant, No. 3290. This is quite a different question from the one 
decided in the cases cited. The court properly admitted the map and 
certificate of survey to corroborate Siler. 

Eighth. If there is any defect in the defendant's chain of title, it does 
not concern the plaintiffs in this appeal, as they must recover upon the 
strength of their own title, and not upon the weakness of their adver- 
sary's. They cannot recover by showing merely that defendants had 
no title, even if this he true. 

Ninth. The referee was not bound to find a fact simply because there 
may have been some evidence of it, as he had the right to weigh the 
same, and therefore he could consider the evidence of reputation as to 
the Bryson line in connection with the other evidence in the case, and 
was not compelled to find in accordance with the reputation. He con- 
siders the whole evidence, and not merely a part of i t ;  and this applies 
to other exceptions based upon his failure to find certain facts. 

Tenth. The testimony of Joseph M. Greer, as to certain facts told 
him about the Bryson northeast corner a t  Defeat Ridge, was properly 
excluded, as he said "it seemed to be agreed by all of said persons"; 
but just who i t  was that called his attention to i t  he would not say 
positively, because he did not recollect every person present. This was 
entirely too indefinite. He did not, and could not, say who it was, nor 
did he state what was said, so that the court could judge of the quality 
of the testimony, but he was only able to state that "it seemed to be 
agreed by them." The witness must be able to give the substance of 
what was said and by whom, and the impression made on him will not 
answer the purpose. This was held in Grant v. Mitchell, 156 N. C., 15, 
where, a t  p. 18, i t  is said: "The secondary witness may give the sub- 
stance, but not the mere effect, of the former testimony. To allow 
him to state the latter only would be to permit him to decide upon the 

effect of the testimony, instead of submitting i t  to the jury, to 
( 99 ) whom i t  properly belongs," quoting from Jones v. Ward, 48 

N. C., 26, and citing King v. JolifJe, 4 Term R., 290. 
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There are a few more exceptions, but they are fully covered, we 
think, by what we have said in regard to the others, and require no fur- 
ther discussion. It may be said generally, and in conclusion, that no 
reference is made in Grant No. 3290 to Deep Gap or Forester Ridge as 
a line of the grant, and this is made more significant by the fact it is 
referred to only for the purpose of describing the beginning corner a t  
the chestnut oak (A on map), and the next call is "north with Col. 
T.  D.  Bryson's line," and so forth, and not "north with the Deep Gap 
or Forester Ridge, Col. Bryson's line," as we would expect if the ridge 
controlled the call. The referee and judge find that i t  was not the 
intention to make the ridge one of the lines, or Defeat Ridge one of the 
corners, but the sole intention was to start a t  the chestnut oak and go 
to the sugar tree or maple a t  the head of Big Chestnut Ridge. It is 
found as a fact that  in the survey of 1871, for Grant No. 3290, the line 
was measured along Deep Gap or Forester Ridge and carried to Thun- 
derhead, i t  being the head of Defeat Ridge, in order to retrace the sur- 
veld of 1867, for the purpose heretofore stated, which was triangulation, 
the object being to locate the line from A to D, or from the first corner 
to the sugar maple, and to establish, a t  the latter place, the Bryson 
northeast corner. If a line had been run along Deep Gap, i t  could not 
be adopted as a line of the survey unless i t  was so intended to be, and 
it is found by both referee and judge that there was no such intention. 
The line from A to D was marked for some distance a t  either end, and 
cuts or hacks made on the chestnut tree a t  the place of beginning, and, 
a t  the time, indicating its direction. Besides, to  fix the line at  A-D 
will harmonize with the other calls of the Bryson tract of land. All 
these things being considered-and others could be added-make it 
safer and more certain, as a guide to the intention of the parties, that 
the call should be controlled by the Bryson line as thus located, from 
A to D, than by the line A-B, which is not even north, and has no such 
indicia of a line as we find on the other. Again we say, physical monu- 
ments will have the preference in the calls, unless there is some more 
definite and certain call that clearly indicates the intention of the 
parties. There is no hard and fast rule of the law that is permitted to 
have the effect of defeating the clearly expressed will of the parties. 

It must be borne in mind that we are dealing with a referee's report, 
in which the facts were found and the findings afterwards confirmed by 
the judge, and this renders many of the cases cited by the plaintiff in- 
applicable. It is found, for instance, that the line from A to B was 
not run and marked, nor was i t  intended to be the first line of the Kelly 
survey, but the line A-D was intended to be the first line, and, further, 
tha t  the line A-B, by Forester's Deep Gap Ridge, was run, 
though not marked, for the purpose solely of locating the line (100) 
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A-D as the first line of the tract, the Kelly survey having been 
made just as was the Siler survey and for the same purpose. The rule, 
therefore, which classifies locative calls into natural objects, mountains, 
rivers, lakes, and creeks, artificial objects, as marked trees, lines, and 
course and distance, giving them rank in the order named, does not 
require, in this case, that the first line should run from A to B, without 
any regard to the call for Bryson's line, as the line A-D was actually 
run and marked for the first line; and, besides, there are other calls in 
the survey of equal importance with the one for Defeat Ridge, which 
would have to be disregarded if that is adopted as the end of the first 
line. If the line is run from A to D,  we are following the footsteps of 
the surveyor, and rejecting a false description for that which is not 
only certain, but which the referee and judge say was the one actually 
adopted by the parties a t  the time of making the surveys. This is not 
a case where there is a call by course merely to a certain object, for 
here the course is controlled by an additional call for a well established 
line of another tract, which was actually run and marked when the 
Bryson line was surveyed, and the question is whether the course should 
be along said line. The well settled rule, and the true construction of 
the grant, require this departure from the course. Lumber Co. v. Hut- 
ton, 159 N. C., 445; Whitaker v. Cover, 140 N. C., 280; Bowen v. Lum- 
ber Co., 153 N. C., 366. Abstract rules of law should not be so applied 
as to disappoint the clear intention of the parties, Triplett v. Wither- 
spoon, 149 N. C., 394; Gudger v. White, 141 N. C., 507, and the rules 
of law in respect to boundary were adopted to prevent such a result. 
It may be added that Forester or Deep Gap Ridge, along which the 
Kelly survey is claimed to have been made, appears to be quite as 
prominent and as well known as Defeat Ridge, and yet there is no 
mention of i t  in the surveys, or the grants, as a line. It is argued by 
plaintiffs that i t  would be far more certain, if called for, than the line 
of another tract; and if this is so, why did not the surveyor call for it? 

The record and the briefs are voluminous, the record containing 805 
and the briefs 342 printed pages, and there were a large number of 
exceptions, running into the hundreds. Some of the questions are highly 
important and very delicate in certain of their phases. The case has 
been strenuously contested, with great ability and research, and the 
Court has bestowed upon i t  most careful study and reflection. We have 
concluded that we but decide i t  upon its true legal merits when we hold 
that no error was committed a t  the hearing in this the plaintiff's appeal. 

No error. 
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PER CURIAM. In  the defendant's appeal it is found, and so adjudged 
by the Court, that there is no error in the proceedings or judgment. 

No error. 

BROWN, J., dissenting: I feel compelled to differ from the conclu- 
sions reached by the majority of the Court in this case, and I will state 
my reasons as briefly as possible. 

This is an action brought to recover a triangular tract of land de- 
lineated on the map as beginning a t  A, running to B, thence to D,  and 
back to A. The plaintiff's appeal involves the proper location of the 
first line of Grant No. 3290. The beginning corner of this grant is 
admitted by all parties to this action to be correctly located, and is 
shown on the court map a t  the letter A. The description of Grant 3290 
may be analyzed as follows: 

1. A tract of land containing 10,000 acres. 
2. Lying in Macon County, Section No. - , District No. -----. 
3. Being part of the lands lately acquired, etc. 
4. Bounded as follows, viz.: 
5. On the waters of Hazelnut Creek. 
6. Beginning a t  a chestnut oak on a trail leading from the mouth of 

Sugar Fork Creek to the Deep Gap. 
7. Beginning and running with Col. T. D. Bryson's line. 
8. Eighteen hundred poles north t o  the Tennessee line at  the head of 

Defeat  Ridge. 
9. Cornering with Bryson's northeast corner. 
10. Thence east 700 poles to a beech, where the Locust Ridge reaches 

the Tennessee line, etc. 
It is admitted that the chestnut oak a t  A is the beginning corner of 

this grant. I am of opinion (1) that the first line of Grant 3290 begins 
a t  A and runs to B on the map as a conclusion of law wholly irrespec- 
tive of whether there ever has been or is now a "Bryson's line," and 
regardless of where i t  was located or alleged to have been located. I n  
other words, the existence and location of this line is entirely imma- 
terial for the purpose of establishing the first line of Grant 3290. The 
admitted facts show that this grant was located by starting a t  A and 
running to B, this being the identical line actually run and marked a t  
the time the entries were made. 

(2) Assuming that the Bryson line is material, i t  appears to be un- 
disputed that a t  the time of the survey in 1871 and the issuance of 
Grant 3290 thereon in 1872, the line from A to B was reputed to be 
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the Bryson line, even though that repute was incorrect, and the sur- 
veyor located the first line of Grant 3290 under the belief that  he was 
running with the true Bryson line, and he acted upon that belief, al- 
though i t  may have been erroneous. 

The referee finds "that Defeat Ridge is located as plaintiff claims, 
being the ridge going up between the prongs of Little River, i~ 

(102) Tennessee, and the head of Defeat Ridge culminates a t  and with 
other converging ridges and forms the easternmost knob of the 

group of knobs known as Thunderhead, on the State line between North 
Carolina and Tennessee, the said head of Defeat Ridge being at the 
point marked B on the ofiicial map." 

The Court finds that in making the survey in 1871 of the B. L. Saw- 
yer entries, upon which Grant No. 3290 issued, in 1872 M. L. Kelly, 
the county surveyor, with his crew, surveyed from the said point "A" 
up the Deep Gap or Forester Ridge to the top of the Smoky Mountain 
a t  "B" a,t the head of Defeat Ridge, and a t  the said point "B" made 
and marked a corner on a tree of the survey he was then making and 
upon which Grant No. 3290 issued. The said tree was marked as a 
corner by M. L. Kelly in 1871, having been previously marked as a 
corner of the Bryson survey in 1867. 

The call for 1800 poles north to the Tennessee State line a t  the head 
of Defeat Ridge is, in my opinion, controlling. There are two well 
defined objects that are unmistakable; one is the State line that divides 
North Carolina and Tennessee, and the other is Defeat Ridge. This 
ridge, as shown by the evidence, and not controverted, is one of the 
most prominent natural objects in the whole of that great range of the 
Smoky Mountains, and because of its prominence has been long and 
well known to the citizens and inhabitants of both States of Tennessee 
and North Carolina, as well as to the United States surveys and to 
geographers. I t  would be difficult to find a better defined and located 
natural object, or one better known in all that country. The location 
of this right where it joins the Smoky Mountains and its relation to the 
State line was overwhelmingly established by the evidence, and the 
court found the fact to be that i t  was located at  "B." 

It was also admitted that the dividing line between the States of 
Tennessee and North Carolina passed along the crest of the Smoky 
Mountains. So that we have here a remarkable conjunction, in fact, 
of both the descriptions mentioned in the surveyor's certificate of his 
survey, and the grant issued thereon, viz., "the Tennessee line and 
Defeat Ridge." 

These facts being practically admitted or indisputably ascertained, 
under the repeated and well settled decisions of this Court, it follows, 
as the legal result, that the first line of Grant 3290 begins a t  "A" and 
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runs to "B." As I read the cases, this rule of law may be regarded as 
an ancient one in this State, and so well settled that i t  can hardly be 
seriously questioned. 

Among the many cases cited in the elaborate and learned brief of the 
plaintiff's counsel, we find the following to be especially in point, where 
the rule is most instructively applied to  facts very similar to 
those in the case under consideration: Miller v .  Cherry, 56 (103) 
N.  C., 29; Jones v .  Robinson, 78 N .  C., 398; Plannigan v. Lee, 
19 N. C., 430; Carson v .  Burnett, 18 N.  C., 558; Jones v .  Bunker, 83 
N.  C., 327; Reid v .  Schenck, 14 W. C., 65; Graybeal v. Powers, 76 
N.  C., 71; Waters v. Simmons, 52 N.  C., 543. 

When a deed sufficiently identifies a thing by its known name, or 
other means, and then superadds, unnecessarily, to the description, such 
further description, though inaccurate, will not vitiate the previous and 
perfect description. Simpson v. King, 36 N.  C., 11; Mortgage Co. v. 
Long, 113 N.  C., 126; Proctor v. Pool, 15 N.  C., 373. 

The head of Defeat Ridge is a natural object so commanding in its 
character that i t  answers the description fully, and is sufficient of itself 
to  locate the second corner, regardless of whether the line runs with 
Bryson's line or not. The unnecessary and false description will be dis- 
regarded and the line run to this controlling natural monument. 

In  Ehringhaus v .  Cartright, 30 N.  C., 42, i t  is said: "Many of the 
rules respecting boundaries are examples of preferring one part of a 
description, turning out to be true, to another part, turning out to be 
untrue. The case of Proctor v .  Pool, 4 Dev., 370, is an instance of the 
application of the rule to a general description of the thing devised, the 
Court holding that the effect of the true description was not to be weak- 
ened by a further and unnecessary false description." Smith v. Low, 
24 N.  C., 460. 

In  Miller v. Cherry, 56 N. C., 29, it is said: "Our decision is made 
under the rule that where more than one description is  given, and there 
i s  a discrepancy, that description will be udhered to as to which there is 
the least likelihood that a mistake would be committed, and that be 
rejected in regard to which mistakes are more apt to be made. This is 
a rule of frequent application. If a tract of land be described by nat- 
ural objects, or corner trees, and also by course and distance, and there 
turns out to be a discrepancy, the latter description is rejected." 

In  Addington v. Jones, 52 N .  C., 584, the Court said: "This rule, in 
respect to questions of boundary, presupposes that the description 
which is  to  control, and be put in  the place of  course and distance, has 
of  itself sufficient certainty to locate the land, supposing thc course and 
distance which i t  controls and contradicts to be stricken out of the 
grant." 
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In  Stafford v .  King, 94 Am. Dec., 308, it is laid down that the general 
rules in respect t o  locating land are: (1) By natural objects, such as 
rivers, mountains, lakes, creeks; (2) artificial marks, such as marked 
trees and lines; (3) course and distance. 

In  this case Chief Justice Marshall is quoted as having said that 
"The most material and most certain call shall control those which are 

less material and less certain." In  this case it is laid down as a 
(104) prime rule that the "Footsteps of the surveyor must be followed, 

and the above rules are found to afford the best and most un- 
erring guides to enable one to do so." 

In  Doe v. Payne, 11 N. 'C., 71, i t  is said that "When the natural 
boundary is unique i t  has properties peculiar to itself." A more dis- 
tinctive, commanding, and controlling object could scarcely be thought 
of than the well known head of a great mountain ridge. 

I n  Carson v. Burnett, 18 N. C., 558, i t  is said: "The object in all 
boundary questions is to find some certain evidence of what particular 
land was surveyed, or was intended to be conveyed. . . . When the 
call is for the line of another tract, i t  has also been held that  course 
and distance may yield to it. But it is, obviously, not so decisive as 
the call for a natural boundary." 

In  Waters v. Simmons, 52 N.  C., 543, the Court stated: "One of the 
calls of the grant . . . is, 'The head of Spellar's Creek,' which is cer- 
tainly a natural object," etc. "It was the duty of the court, then, to 
instruct the jury that, as a construction of law, the head of 'Spellar's 
Creek' was one of the corners of the defendant's tract of land," etc. 
This is precisely in point in the case a t  bar. The call is to  the State 
line a t  the head of Defeat Ridge. Defeat Ridge is a "natural object." 
I t s  head is a t  the Tennessee line and it was the duty of the judge to 
declare that i t  was one of the corners of the grant (No. 3290) to W. L. 
Love. 

The defendants insist that  the way to go to "B" from the admitted 
beginning a t  "A" is to run from "A" to "D," the head of Big Chestnut 
Ridge, and the defendants' alleged northeast corner; thence westerly 
along the top of the mountain to ('B," a distance of 3 or 4 miles, and 
then run back in an easterly direction over precisely the same line and 
same distance to "D" and then resume the survey of the lines of Grant 
3290 along the mountain until they turn southwardly to the beginning. 

The referee so concluded, and his judgment was affirmed by the court 
below. In view of the well settled principles of law set forth in the 
cases that we have cited, I see neither reason in nor authority for such 
ruling. 

The defendant, admitting that the Bryson line was actually run as 
claimed by the plaintiff, undertakes to explain i t  by saying that the 
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straight line from "A" to "D," intended as a Bryson line, was not 
actually run and marked from "A" to "D" because the line would run 
through a country badly infested with rattlesnakes, and, therefore, they 
ran from "A" to "B" and by triangulation platted the true Bryson line 
from "A" to "D." 

This explanation may or may not be true, but it cannot have the 
effect of changing the controlling call for Defeat Ridge. It is but 
added proof that the Bryson line was actually run where the plaintiff 
claims i t  was, and that  is consistent with the call from the chestnut oak 
to Defeat Ridge. 

There are several exceptions to the evidence, which are set (105) 
out in the assignments of error and commented on in the plain- 
tiff's brief, some of which, in my opinion, are well taken and entitle the 
plaintiff to a new trial, but in the view I take of the case it is not 
necessary to prolong this opinion by commenting upon them. 

I am of opinion that upon the admitted facts the plaintiff is entitled 
to judgment for the tract of land bounded and described in Grant 3290, 
beginning at  chestnut oak "A" and running to "B" a t  Defeat Ridge. 

The CHIEF JUSTICE concurs in this opinion. 

Cited: Power Co. v. Savage, 170 N.C. 631; Gray v. Coleman, 171 
N.C. 347; Coble v. Barringer, 171 N.C. 449; Springs v. Hopkins, 171 
N.C. 490; Miller v. Johnston, 173 N.C. 66; McGeorge v. Nicola, 173 
N.C. 710; Headman v. Comrs., 177 N.C. 265; Dudley v. Jeffress, 178 
N.C. 113; Hoge v. Lee, 184 N.C. 50; Watford v. Pierce, 188 N.C. 433; 
Benton v. Lumber Co., 195 N.C. 364; Thompson v. Buchanan, 198 
N.C. 281; Brown v. Hodges, 233 N.C. 622. 

J. H. WORLEY BY HIS NEXT FBIEND v. SOUTHERN RAILWAY COMPANY. 

(Filed 24 May, 1915.) 

Railroad-"Safety Appliance Act1'-Power Brakes - Local Switching - 
Interpretation of Statutes. 

The requirements of the Federal "Safety Appliance Act," tha t  railroads 
in the operation of interstate trains must be equipped with a certain kind 
of brake, do not apply to the local switching of cars on the company's 
switch yard, and the failure of the company to provide them in such 
instances aEords no evidence of actionable negligence in a n  action to 
recover damages. Instances where interstate trains are  being carried by 
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switching crews from one location to another a few miles distant, its final 
destination, distinguished. 

APPEAL by plaintiff from Cline, J., a t  October Term, 1914, of BUN- 
COMBE. 

Civil action, tried upon the ordinary issues of negligence, contribu- 
tory negligence, assumption of risk, and damage. His Honor directed 
the jury upon all the evidence to answer the first issue as to negligence 
"No," and rendered judgment dismissing the action. The plaintiff 
excepted and appealed. 

Zeb F. Curtis, A. H. Johnston, V. S. Luslc for plaintiff. 
Martin, Rollins & Wright for defendant. 

BROWN, J. This action is brought by the plaintiff to recover dam- 
ages for personal injury, received in operating a hand brake upon a car 
of the defendant while engaged in switching operations in the defend- 
ant's switching yards a t  Asheville. 

The evidence tends to prove that i t  was the plaintiff's duty to get on 
top of the cars and apply the hand brakes as the cars descended from 
an elevated point in the railroad switching yards called the "Big 

Hump"; that plaintiff got aboard the third car from the rear for 
(106) the purpose of applying the hand brakes, and while using the 

usual brake-stick for that purpose, and applying the brakes in 
the usual way, the brake-stick slipped out of the brake wheel, causing 
the plaintiff to fall to the ground, in consequence of which he was 
injured. 

The only ground of negligence alleged is the failure of the defendant 
to have coupIed up and in use on these cars, while engaged in switching 
movements on the switching yards in Asheville, power brakes, or brakes 
under the control of the engineer on 85 per cent of the cars in use. 

It is admitted that the defendant is engaged in interstate commerce 
and that a t  the time of the injury the plaintiff was employed in inter- 
state commerce, and that this action is brought under the "Employers' 
Liability Act." The only question presented is whether or not the Fed- 
eral statute known as the "Safety Appliance Act" applies to switching 
operations upon the switching yards of a railroad corporation. 

The act provides: "It shall be unlawful for any common carrier 
engaged in interstate commerce by railroads to use on its line any loco- 
motive engine in moving interstate traffic not equipped with a power 
driving wheel brake and appliance for operating the train brake sys- 
tem or to run any train in such traffic after said date that has not a 
sufficient number of cars in i t  so equipped with power or train brakes 
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that  the engineer on the locomotive drawing such train can control its 
speed without requiring brakemen to use the common hand brake for 
that  purpose." Thornton (2 Ed.), page 452. 

We agree with the judge below, that the provisions of this act do not 
extend to switching operations in the switching yards and terminals of 
railroad companies. This is the view taken by the Federal courts, and 
i t  seems to have been regarded by the Government that to extend the 
use of automatic brakes for switching operations is impracticable. 

In  the case of the Erie Railroad Co. v. U .  S., 197 Fed., 287, this ques- 
tion was considered by the Circuit Court of Appeals, Third Circuit. 
I n  the opinion i t  is said: "It is conceded by the Government that this 
act does not apply to, or a t  least has never been enforced as to switch- 
ing operations. Manifestly, such is the reasonable construction of the 
act." Again: "That i t  was meant to apply to train transit as con- 
trasted with switching operations is clear, not only from the essentially 
different character of the operations, but from the wording of the act 
itself." In  the opinion is quoted cases from the other Federal courts. 

It seems that this particular question has not yet come before the 
Supreme Court of the United States. This construction of the statute 
has been adopted by the Supreme Court of New Jersey in the case of 
Farrell v. Penna. Ry. ,  93 Atl., 682. In  the opinion the case of the Erie 
Railroad Co. v. U. S. is cited and approved, the Court saying: "It 
must suffice to say that the construction given by the Federal 
courts to the act in question must, upon familiar principles (107) 
applicable to Federal legislation, be controlling upon this Court 
in its construction and application of the act." 

There is only one case in the Federal courts that has been cited as 
contrary to this view, and that is the case of Atchison R y .  Co. v. U.  S., 
198 Fed. Rep., 637. Upon an examination it will be found that the case 
is easily distinguished from the Erie case and is not an authority 
adverse to that decision. In the Atchison case it appeared that the 
trains on that  system, engaged in interstate traffic, were stopped before 
reaching Chicago, a t  Corwith, an outer Chicago yard. The train in 
question was destined to the Atchison inner yard a t  Eighteenth Street, 
about 8 miles distant. At Corwith the regular train crew was relieved 
by the switching crew, who ran the train on to its destination. In that 
case i t  was held that  the section of the act was not limited to road 
trains, but applied to interstate trains destined to a particular railroad 
yard, although before terminating the trip and reaching the destina- 
tion they were operated a part of the way by a switching crew. An 
examination of that  case discloses that i t  does not a t  all conflict with 
the other cases decided by the Federal courts construing the "Safety 
Appliance Act." 
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Since the above was written we have received copies of the opinions 
of the Supreme Court of the United States (just handed down) in the 
cases of U. X. v. Erie R. R. Co. and U.  X. v. C .  I3. and Q. Ry. CO., deal- 
ing with the very question a t  issue in this case. 

In  the former case the decision of the Circuit Court of Appeals of 
Third Circuit is reviewed and reversed, upon the ground that upon the 
undisputed facts the operations were not switching operations, but those 
of trains in transit from Jersey City to Weehawken, Bergen, and other 
points around New York Harbor. Nevertheless, in construing the 
statute the Court says: '(It will be perceived that the air-brake pro- 
vision deals with running a train, while the other requirements relate 
to hauling or using a car. In  one a train is the unit and in the other a 
car. As the context shows, a train in the sense intended consists of an 
engine and cars which have been assembled and coupled together for a 
run or trip along the road. When a train is thus made up and is pro- 
ceeding on its journey, i t  is within the operation of the air-brake pro- 
vision. But i t  is otherwise with the various movements in railroad 
yards whereby cars are assembled and coupled into outgoing trains 
and whereby incoming trains which have completed their run are broken 
up. These are not train movements, but mere switching operations, 
and are not within the air-brake provision. The other provisions calling 
for automatic couplers and grab-irons are of broader application, and 
embrace switching operations as well as train movements, for both 

involve a hauling or using of cars." 
(108) In  the case a t  bar there is no question as to the character of 

the operations. The plaintiff was not injured while assisting in 
conducting a train from one place to another on the line, but he was 
injured in switching operations, pure and simple, upon the local Ashe- 
ville switching yards. 

No error. 

JAMES T. HORTON v. SEABOARD AIR LINE RAILWAY COMPANY. 

(Filed 12 May, 1915.) 

1. Master and Servant-Railroads-Safe Place to Work-Unusual Dan- 
gers-Defects-Promise to Repair-Continuing to Work-Assumption 
of Risks-Evidence-Instructions. 

The plaintiff was injured while engaged in the performance of his duties 
as defendant railroad company's locomotive engineer, caused by the explo- 
sion of a water-glass placed in his cab, as a part of the appliances of the 
locomotive to show the quantity of water in the boiler. There was evidence 
tending to show that a guard glass to the water gauge was missing, which 
was used for the purpose of protecting engineers from injury of the char- 

152 
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acter inflicted in this case ; that  plaintiff notified the proper official of the 
defendant that  it was gone, asked for another, and was informed that  there 
were none in stock, but one would be gotten from Portsmouth. This having 
been decided in the United States Supreme Court on certiorari, 233 U. S., 
492, a new trial awarded defendant, from which the present appeal comes, 
it  is Held, that  the case was properly tried on the principles therein de- 
clared, and no error was committed by the trial judge in his instruction to 
the jury, in substance, that  the employee does not assume risks of a danger- 
ous occupation not naturally incident thereto until he becomes aware of the 
defect or disrepair, or unless a man of ordinary prudence under the circum- 
stances would have observed and appreciated the unusual danger; that  if 
he continues work under the master's promise to repair for a time reason- 
ably necessary to make it, he does not assume the risk of his employment 
unless the danger be so imminent that  no ordinarily prudent man would 
continue therein under the promise to  repair. 

2. Court's Discretion-New Trials-Newly Discovered Evidence-Appeal 
and Error. 

The refusal of the trial judge to grant a new trial for newly discovered 
evidence is a matter within his discretion and not ordinarily reviewable 
on appeal. 

WALKER, J., concurring ; BROWN, J., dissenting. 

APPEAL by defendant from Whedbee, J., a t  September Term, 1914, 
of WAKE. 

Douglass & Douglass, R. N. Simrns, and W. 3. Snow for plaintiff. a 

Murray Allen for defendant. 

CLARK, C. J. This is an action for personal injuries suffered by the 
plaintiff, while an engineer in defendant's employment, by the explosion 
of a water-glass on the defendant's locomotive, impairing the 
sight of the plaintiff's right eye. The case was first here 157 (109) 
N. C., 146, when a new trial was awarded. It was here again 
162 N. C., 424, and upon writ of error it was then heard in the United 
States Supreme Court, 233 U. S., 492, and the writ being sustained, 
the case was remanded to the lower court, where, as we think, upon a 
review of the record, i t  has been tried strictly in conformity with that 
opinion of the United States Supreme Court. 

The argument of the defendant seeks to put the plaintiff in this pre- 
dicament: that if the likelihood of injury from an explosion of the glass 
was not apparent, then the defendant was not guilty of negligence; but, 
on the other hand, if such defect was apparent, then the plaintiff as- 
sumed the risk and is equally barred from recovering damages. 

But that was not the ruling of the United States Supreme Court, as 
we understand it. That Court held: "When the employee knows of a 
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defect in the appliances used by him, and appreciates the resulting 
danger, and continues in the employment without objection or without 
obtaining from the employer an assurance of reparation, he assumes 
the risk, even though it may arise from the employer's breach of duty. 
But where there is promise of reparation by the employer, the con- 
tinuing on duty by the employee does not amount to assumption of 
risk, unless the danger be so imminent that no ordinarily prudent man 
would rely on such promise." 

The plaintiff testified that he notified the proper official that the 
guard-glass was gone, and asked for one, and the reply was that the 
road did not have any in stock, but had them in Portsmouth, and the 
company would send there and get one, and said that the plaintiff 
would "have to run the engine like she was." 

There was evidence from which the jury could find that while the 
absence of the guard-glass was a defect causing danger to the plaintiff, 
and which amounted to negligence on the part of the defendant, yet i t  
was not such an imminent danger as would justify excusing the defend- 
ant, if the plaintiff remained on service after reporting the defect and 
receiving assurance that i t  would be repaired. The court properly told 
the jury that "Risks not naturally incident to the occupation may arise 
out of the failure of the employer, the defendant in this case, to exercise 
due care with respect to providing a safe place of work and suitable and 
safe appliances for the work. These latter risks the employee is not 
*treated as assuming until he becomes aware of the defect or disrepair 
or of the risk arising from it, unless the defect and risk alike are so 
obvious that  an ordinarily prudent person under the circumstances 
would have observed and appreciated them." 

The court further charged: "When an employee does know of the 
defect and appreciates the risk that is attributable to it, then if 

(110) he continues in the employment without objection, or without 
obtaining from his employer or representative the assurance 

that the defect will be remedied, the employee assumes the risk, even 
though i t  arises out of the master's breach of duty. If, however, there 
be a promise of reparation, even during such time as may be reason- 
ably required for its performance or until the particular time specified 
in such performance, the employee relying upon the promise does not 
assume the risk unless a t  least the danger be so imminent that no ordi- 
narily prudent man would rely upon such promise." 

The defendant excepted to the above instructions, but we think it is 
strictly in accordance with the decision of the United States Supreme 
Court in this case, and that upon the evidence the jury were authorized 
to find, as they did in response to the second issue, that the plaintiff did 
not assume the risk of injury. 
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There are numerous other exceptions, but this case has been so fully 
considered in every aspect of the law and the facts have been so fully 
set forth on the two former appeals in this Court, and also upon con- 
sideration of the writ of error in the United States Supreme Court, that 
i t  would be work of supererogation to go over the same ground s 
fourth time. 

The very careful and learned judge who tried this case below seems 
to have fully comprehended and to have closely and carefully followed 
the decision of the United States Supreme Court upon the points on 
which that Court gave a new trial, and we find no error in his rulings. 

The only other exception that we need refer to is the refusal by the 
court below of the motion for a new trial for newly discovered evidence. 
Such refusal was discretionary with the court, and is not reviewable 
here. It is true, the judge stated that the newly discovered evidence, if 
true, was merely cumulative. But that does not justify us in reversing 
his judgment denying the motion for a new trial. 

The defendant's cause has been very fully and ably presented, but 
we find nothing that  would justify us in setting aside the verdict and 
judgment. The court and jury had the benefit of all the light that 
could be shed upon this controversy, from every angle, by this Court 
and the United States Supreme Court, and seem to have faithfully 
followed the views of the Court of highest resort where i t  differed from 
the views of this Court, and in other respects to have followed the well 
settled decisions of this tribunal. 

No error. 

BROWN, J., dissenting: I am unable to agree wth the conclusion 
reached by the Court in this case. The decision of the United States 
Supreme Court leaves it open to us to say whether the plaintiff, 
as a matter of law, assumed the risk of injury from the defec- (111) 
tive water-glass. That question was not passed upon, and if i t  
had been, upon the facts as then presented that would not prevent a 
consideration of the question upon this appeal, when the facts showing 
assumption of risk are much stronger. 

The United States Supreme Court reversed our judgment and re- 
manded the cause for further proceedings not inconsistent with their 
opinion. 

Mr. Justice Pitney states the law of this case as follows: "When the 
employee does know of the defect, and appreciates the risk that is 
attributable to it, then if he continues in the employment without 
objection, or without obtaining from the employer or his representative 
an assurance that the defect will be remedied, the employee assumes 
the risk, even though i t  arises out of the master's breach of duty. If, 
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however, there be a pronise of reparation, then during such time as 
may be reasonably required for its performance, or until the particular 
time specified for its performance, the employee, relying upon the 
promise, does not assume the risk unless a t  least the danger be so 
imminent that  no ordinarily prudent man under the circumstances 
would rely upon such promise." Seabonrd Aiy Line Rai lway  v. Norton, 
233 U. S., 492. 

Applying this rule to  the undisputed evidence, I am of opinion that 
the plaintiff assumed the risk of injury and is not entitled to  recover. 

Plaintiff was operating an engine equipped with a Buckner watrr- 
glass, which is so constructed that  a thick guard-glass is placed over 
the front of the water-glass to protect the engineer from injury in the 
event the inner glass should explode. The engine was also equipped 
with another method of determining the amount of water in the boiler, 
that  is, by means of gauge cocks placed on the head of the boiler. 
Plaintiff made the first trip from Raleigh to Aberdeen on 27 July, 
returning in the evening of 28 July, and he was returning from the 
third trip to Aberdeen when he sustained the injury to  his eye by the 
explosion of the water-glass, on 4 August. I t  required two days to 
make the round trip. 

On the morning plaintiff' mas called to  take this engine for the first 
trip to Aberdeen, he noticed before leaving Raleigh that  there was no 
shield or guard on the water-glass. Without making complaint of the 
condition of the glass, plaintiff made the trip to Aberdeen and return. 
Upon his arrival in Raleigh a t  the end of his round trip, he made a 
written report of the condition of his engine upon forms provided for 
that  purpose, and in accordance with the defendant's requirements he 
placed the report on file in the roundhouse or put i t  in a box there for 
that  purpose. This, according to the plaintiff's evidence, was the way 

provided by the company for procuring repairs. Plaintiff, and a 
(112) number of defendant's witnesses, said that these work reports 

were required to  be in writing, that  they were filed and dis- 
tributed among the workmen for the purpose of making the required 
repairs. It appears in evidence that  plaintiff made a written report 
on this engine a t  the return of each round trip, and noted every defect 
in his engine except the absence of the guard-glass. 

On 4 August, while engaged in shifting cars a t  Apex, h-. C., the watcr- 
glass exploded and injured his eye. Immediately after the explosion 
plaintiff cut off the gauge-glass a t  top and bottom, and the engine was 
operated to  Raleigh with the gauge cocks as the means of determining 
the amount of water in the boiler. 

The guard-glass referred to as part of the Buckner equipment is a 
thick piece of glass, 1 or 2 inches wide and 8 or 9 inches long, with a 
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thickness of about one-half of an inch. Plaintiff testified that the piece 
of glass in front of the tube is to prevent the flying glass from hitting 
the engineer in case the inner tube should burst; that the insertion of 
this glass will prevent flying glass from striking the engineer or other 
persons in the cab if the tube explodes. In answer to questions on 
cross-examination, plaintiff testified: "Yes, it is dangerous to run it 
(the engine) without a guard-glass. You see, the tube might explode. 
The guard-glass is put there to prevent the explosion of the inner tube 
injuring the engineer. The purpose of the guard-glass is to make i t  
safe for the engineer to operate his engine with the Buckner water 
gauge." Plaintiff further testified that a t  the time of the accident the 
steam pressure in the unprotected glass tube in the Buckner gauge was 
200 pounds, and that i t  was liable to explodc a t  any time. He said: "I 
knew that with that guard-glass out that the tube was liable to explode 
with the 200 pounds pressure on it. I knew that i t  was liable to 
explode, but I could not tell when." At  the time of his injury plaintiff 
was sitting on the left-hand side of the cab, facing the glass, which was 
within a few feet of his face. He said: "I was going to cross over on 
the fireman's side to see the conductor, whether he was ready to couple 
up, and that put me directly facing the glass, with my eye directly 
opposite that slit," and while in this position the explosion occurred. 
Plaintiff gave an estimate of the dimensions of the inner tube, as fol- 
lows: "12 or 14 inches long and about three-eighths of an inch thick, 
and one-half inch in diameter." 

Plaintiff described the method of gauging the water in the boiler by 
the three gauge cocks, and said that Benton, his fireman, brought the 
engine in from Apex to Raleigh, using the gauge cocks to tell how 
much water he had in the boiler. This was immediately after the acci- 
dent. He said that he did not cut out the water gauge and use the 
gauge cocks on any of the three trips he made with this engine; 
that  he did not attempt to run the engine without the water- (113) 
gauge glass. On a former occasion a water-glass exploded and 
injured plaintiff's eye, while he was employed on one of defendant's 
engines. 

Ernest Horton, plaintiff's witness, testified: "The water-glass and 
gauge cocks are right upon the head of the boiler, right a t  hand, and he 
has to use them in running his engine-not constantly, though. They 
are there all the time for his use. By turning those three gauge cocks 
you can gauge somewhere near about the water in the boiler, but you 
cannot tell the perfect level. The guard-glass on the Buckner water 
gauge is to prevent the glass from spattering in your face when the 
inner tube bursts that comes out with the water and steam. This glass 
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is put in there to prevent the glass from sputtering out in case that 
glass bursts." 

Dave Campbell, an engineer of ten years experience, testified that an 
engineer can operate an engine in safety by the use of the gauge cocks; 
that if his water-glass guard is missing, it would be his duty to cut out 
the glass and use the gauge cocks. He said: "It is very dangerous to  
use the Buckner water gauge without the guard-glass, because i t  has a 
tendency to throw the glass in a certain direction if it explodes. That 
glass tube on the Buckner water gauge is liable to explode. I have 
shut off the water gauge and run on the gauge cocks many a time." 
Lewis Archer testified for the defendant that he has been in the railroad 
business since 1882; that he is familiar with the construction and 
operation of the Buckner water-glass. "It is a safe water-glass wit11 
the guard-glass in place. With the guard-glass out of place, i t  is one 
of the most dangerous things you could have on an engine, on account 
of that slot; when the glass breaks, i t  throws the glass out of that one 
place. You can operate an engine without a water gauge with safety, 
by using the gauge cocks. I consider that  the safest plan of operation." 

In my opinion, the onIy concIusion to be drawn from this evidence is 
that no man of ordinary prudence would have continued to work in the 
face of so great and so imminent a danger. The defendant moved for 
judgment of nonsuit a t  the conclusion of the evidence and requested 
the court to instruct the jury that if they believed the evidence they 
would answer the issue of assumption of risk "Yes." This has the effect 
of a request to withdraw the case from the jury. 

It is said to be well settled by the Supreme Court of the United 
States that it is the duty of the trial court to withdraw a case from the 
jury where the evidence is undisputed or is so conclusive that the court, 
in the exercise of its discretion, must set aside a verdict returned in 
opposition to it. Randall v. R. R., 109 U. S., 478; R. R. v. Converse, 

139 U. S., 469. This rule has been applied by the Court in an 
(114) action involving the defense of assumption of risk, where i t  

appeared from plaintiff's evidence that he assumed the risk. 
Butler v. Fraxee, 211 U. S., 459. 

In  the case of District of Columbia v. McElligott, 117 U. S., 622, the 
United States Supreme Court has applied the doctrine which, in my 
judgment, sustained the defendant's right to an instruction that plain- 
tiff assumed the risk of injury. In  that case the plaintiff, who was in 
the employ of the District, was injured while at  work on a bank of 
gravel. The evidence tended to show that he discovered that there was 
danger of the bank caving in, and went to the supervisor for more men 
to do the work, and for one man to watch the bank, and that he re- 
ceived the information that such assistance would be sent. Before the 
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assistance arrived the bank caved in, causing his injury. The Court 
said: "Assuming that the District might be responsible under some 
circumstances for injuries resulting from the negligence of its supcr- 
visor, i t  certainly would not be liable if the danger which the plaintiff 
apprehended from the beginning mas so manifest as to prevent a 
reasonably prudent man froni risking it  upon a promise or assurance 
by the proper authority that  the cause froni which the peril arose would 
be ren~oved. . . . If he failed to exercise such care, if he exposed him- 
self to  dangers that  mere so threatening or obvious as likely to  cause 
injury a t  any moment, he rould,  notwithstanding any promises or 
assurances of the District supervisor of the character alleged, be guilty 
of such contributory negligence as would defeat his claim for injuries 
so received." Roccia v. Coal Co., 121 Fed., 451 ; Attleton v. IWfg. Go., 
5 Ga. App., 779; R. R. v. Watson, 114 Ind. I n  Alteriac v. Coal Co., 
161 Ala., 435, i t  is held: "M7here a miner of many years experience 
saw a pot- or bell-shaped rock in the roof of a mine, and knew that i t  
was more or less disconnected and liable to fall without warning at any 
moment, and after telling his superior of it, and that  he would not work 
without timbers, but who returned to the work under the pot- or bell- 
shaped rock on being told to  do so, and on the promise that the timber 
would be sent a t  once, assunied the risk incident to  his return and work 
thereunder." I n  Erdman v. Steel Co., 59 Wis., 6, the TT'isconsm Su- 
preme Court holds: "An experienced servant cannot recover if he con- 
tinues, even for an hour or two, to encounter the obvious and immedi- 
ate danger of using a cracked saw to cut steel plates.'' In  the case of 
McAndrews v. R.  R., 39 Pac., 85, in which the plaintiff continued to 
use a defective hand-car which was likely to jump the track at any 
moment, the Supreme Court of Montana says: "If the machinery is 
not only defective, but so obviously dangerous that  no ordinarily pru- 
dent man would assume the risk of using it, and the enlployee does use 
it, knowing its absolutely and obviously dangerous condition, and the 
dangers of using.it, the master is not liable, notwithstanding the prom- 
ise to  remedy the defect." 

These cases illustrate the rule that after promise to repair the (115) 
workman assumes the risk if the danger is such tha t  a prudent 
man would not continue to work in the face of it. That the danger in 
this case is of that  character appears to  me to require no argument. 

I am of opinion, also, that  defendant's request for instruction that  
plaintiff was guilty of contributory negligence should have been given. 
This is a question of law when the facts are undisputed. Strickland v. 
R. R., 150 N. C., 4 ;  Aerkfetz V .  Humphries, 145 U. S., 418. Plaintiff 
used the defective water-glass when he had a t  hand a safe way to 
operate his engine, that  is, with the gauge cocks. This was contribu- 
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tory negligence. Covington v. Furniture Co., 138 N. C., 74; Whitson 
v. Wrenn, 134 N. C., 86. 

There are other exceptions in the record which are discussed in de- 
fendant's brief, raising important questions, but which I d l  not dis- 
cuss. What I have written presents niy views upon tlie main questions. 

WALKER, J., concurring: The facts as now presented are not materi- 
ally different from those before us on the fornier appeal. There was 
then a motion to nonsuit, which was passed by the Supreme Court of 
the United States without comment. It was hardly necessary to  order 
a new trial for error in the charge if, upon tlie whole case, the plaintiff 
m-as not entitled to recover by reason of the assumption of risk. It is, 
therefore, to  be fairly if not necessarily inferred, from the refusal to 
nonsuit, that  there was, a t  least, some phase of the evidence that car- 
ried the case to the jury. The motion to nonsuit was entitled to first 
consideration, as if decided favorably to the defendant (plaintiff in 
error) i t  fully and finally disposed of the case, and the other questions 
raised by the assignments of error would, therefore, have become im- 
material. But if this were not so, the motion should not now be 
allowed. It is true that  the water gauge was "liable to explode," but 
an explosion was not so imminent as to  require that  Horton should quit 
the service of defendant, when he had been promised that  the glass 
gauge would be repaired. A prudent man would probably take such a 
risk, and it  was for the jury to say whether he would. He did not con- 
tinue his work for any unreasonable length of time, but only for a very 
short time, and the question of assumption of risk or contributory 
negligence was eminently a proper one for the jury. Kor can it  be said 
that plaintiff's failure to  use the three gauge cocks on the head of the 
boiler was negligence, as matter of law. I le  testified that  they could 
be used and sometimes were used for the purpose of gauging the 
quantity of water in the boiler or to ascertain its level, but that they 
are not altogether reliable or accurate, for he said that they ~ o u l d  
gauge somewhere near the quantity of water, but will not give the per- 
fect level. He  stated that an engine can be run without a m-ater-glass 

and with gauge cocks, if the latter will stay open, but that they 
(116) are liable to  become clogged and are easily stopped up by niud 

or sediment froin tlie water. To give his language: "Yes, you 
can operate an engine without a water gauge, and with the gauge, but 
not as well. You cannot keep these cocks open; they are liable to stop 
u p  But a water-glass has got so much bigger opening here than the 
gauge cock. They are the safest thing at all, as they do not stop up 
like gauge cocks-like all of the gauge cocks I have seen." He further 
stated that the mud could not be b l o m  out if the gauge cocks are 
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packed with it. He  said much more in regard to this feature of the 
case, but the above references to his testinlony are sufficient to demon- 
strate that  the case was one for the jury on the question of assumption 
of risk or contributory negligence. 
h motion to nonsuit, or a request for a peremptory instruction to 

find for the defendant, requires that the evidence should receive tlie 
most favorable construction for the plaintiff, and, under our rule, the 
evidence only that  sustains his cause of action should be considered, 
because the jury might adopt i t  and reject all the unfavorable testi- 
mony. "It is well settled that, on a motion to nonsuit or to dismiss 
under the statute, which is like a demurrer to  evidence, the court is not 
permitted to pass upon the weight of the evidence, but the evidence 
must be accepted as true and construed in the light most favorable to 
tlie plaintiff, and every fact which it  tends to prove must be taken as 
established, as the jury, if the case had been submitted to them, might 
have found those facts upon the testimony." Brittain v. Westall, 133 
N. C., 492, citing Purnell v. R.  R.. 122 S. C., 832; Hopkins v. R. R., 
131 N. C., 163. More recent cases, affirming the principle, are Free- 
man v. Brown, 151 N. C., 111 ; Morton v. Lumber Co., 152 N. C., 54; 
Johnstonv. R. R., 163N.  C.,431; Lloydu. R.  R., 1 6 6 S .  C., 24; Trust 
Co. v. Bank, ibid., 112. Tlie rule of the Federal courts as to the right 
of the judge to suggest mliat the verdict should be does not apply to  a 
case tried in the State court, even where the cause of action is given by 
a Federal statute like the Eniployers' Liability Act. The power to 
advise the jury as to  their verdict is not equivalent to the right to 
direct a verdict or to  nonsuit, or to dismiss the action. Congress, liav- 
ing conferred concurrent jurisdiction on tlie State courts in such cases, 
did not undertake, if it had the power to  do so, to  regulate the pro- 
cedure and practice in those courts. The plaintiff might elect to sue 
in the State court, and if he did so elect, ~t n-as, of course, intended 
that  the suit should be tried according to the local practice and pro- 
cedure. Fleming v. R. R., 160 N. C., 196. I t  mould be anomalous to 
try a case in the State court according to a procedure foreign to  its 
jurisdiction. We take it, therefore, that on motion to  nonsuit, the evi- 
dence, with reference to its probative force and its construction, must 
be considered with due regard to our practice. as it relates to  the 
remedy. Florida v. Andemon, 91 U. S., 667. And this is clearly so 
where there is no rule on the saine subject prescribed by act of 
Congress creating the right, or u-here the State rule does not (117) 
conflict with any such lam. Re Fisk, 113 U. S., 713. The saine 
is the rule as to  evidence, Ryan v. Windley, 1 '1Tall. (T;. S.), 66; as to 
a discontinuance, Coffee v. Planters Bank, 13 How. iU. S.), 183; as to  
what is a material variance, L. and L. and G. Ins. Co. v. Gunther, 116 
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U. S., 113, and, of course, as to  the construction of pleadings upon the 
question of their sufficiency, Chouteau u. Gibson, 111 U. S., 200. Many 
other examples might he stated which would illustrate to  what a great 
extent the highest Federal court has gone in conforming the practice, 
pleadings, forms and modes of proceedings, as near as may be, to those 
of the State courts, both under the Federal statutes and under the 
general rule applicable to such questions. If, therefore, we follow this 
rule of procedure, the court cannot, under our decisions, consider the 
testimony of David Campbell, the defendant's witness, or any other 
part  of the  testimony offered in its behalf, when passing upon the 
motion for a nonsuit, except in so far as  such testimony favors, or 
tends to establish, the plaintiff's right to  recover; and this rule applies 
also to defendant's request for a special instruction to the effect that,  
if the jury believed the evidence, they should answer the issue as to 
assumption of risk in the affirmative. 

But  even if the practice and procedure of the Federal courts are 
applicable, there is ample evidence, as the record shows, to require the 
subn~ission of the case to the jury, as i t  will appear by reading the testi- 
mony tha t  the choice between a safe method of running his engine and 
a dangerous one was not left to the plaintiff. Both methods were dan- 
gerous. The glass water gauge was safer, in one respect, than the gauge 
cocks, because i t  recorded the height of the water in the boiler more 
accurately and was more likely to prevent an explosion of the boiler, 
while it presented an element of danger itself because of the absence of 
the guard-glass, and the gauge cocks were dangerous because they did 
not gauge the quantity of water in the boiler with accuracy, and, 
having a small tube and being of a different construction, they were 
liable to be stopped up by mud and sediment in the water. The jury 
only could decide what a man of ordinary prudence would have done in 
the  circumstances. Whether plaintiff reported the defect in the water 
gauge and was told that  i t  would be repaired was certainly a question 
for the jury to  decide, in the conflict of testimony. Some extracts from 
the testimony will, I think, fully sustain these views: 

The plaintiff, James T .  Horton, testified: "I told Pon-ie hlatthews 
tha t  the guard glass was gone, and asked him if he had any of them. 
H e  was the day roundhouse foreman, and he said no, they did not have 
any here. I told him the guard glass to  the water-glass was gone, and 
he said they did not have any and did not keep them in stock, and they 
were in Portsmouth, but he mould send to  Portsnlouth and get one. He  

said, 'You will have to run her like she is.' " 
(118) Powhatan Matthews testified: "I was asked the question as 

to whether Mr. Horton reported the absence of that glass, and 
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said, 'I do not remember,' and I do not. Tha t  is as far as I go and is 
as  far as I know. I do not remember. I do not deny it." 

Edgar W. Barbee testified: "As to the duty of an engineer in respect 
to  obtaining a guard glass or flag or torpedoes, fuses, or anything of 
tha t  nature, or oil cans, from the storeroom, I would tell the foreman I 
did not have it. It was customary to send the fireman for it. The 
requisition would come from the foreman. The foreman mould send 
the article to me. I would put it in myself. You would drop i t  in 
just like you put  a quarter in a slot machine. . . . Yes, they do pay 
attention to verbal requests. Yes, you can, that  way, send your fire- 
man and get a guard glass, if they have them in stock." 

,J. A. Massey testified: "I had charge of the storeroom. . . . I know 
who applied for them (guard glasses) ; the engineers did. They would 
apply to  the master mechanic, general foreman, or the foreman. The 
glass in the Buckner glass was a supply. I did not have any Buckner 
water guard glasses in stock down there on 4 August, 1910. I did 
not have any between 27 July and 4 August. . . . If the engineer wanted 
a lamp, or flag, or a torch, or torpedoes, or a piece of glass to drop 
into one of these guards, he would report i t  to the master mechanic 
or the general foreman, or the foreman, and ask him for a requisition 
for whatever article he wanted, and bring tha t  requisition to  the store- 
room, and he would get tha t  directly and not through the written report 
of the engineer for repairs." 

This evidence shows that  defendant had notice tha t  the guard glass 
was missing; tha t  plaintiff had exercised care and diligence in restoring 
it, and that  he had complied with the rules of the company. The plain- 
tiff testified: "I did not say with pressure on tha t  tube in the glass case 
that  the water-glass is liable to explode a t  any time. No, that  is not so. 
I have run those a year without their exploding. . . . No, I did not 
know if i t  did explode without the guard glass tha t  i t  would be liable 
to hurt the engineer, as I have seen lots of them explode without hurt- 
ing the engineer. . . . Yes, you can operate an engine without a water 
gauge, with water cocks, but not as well, as you cannot keep these 
cocks open; they are liable to stop up. Rut  a water-glass has not so 
inuch bigger opening here than the gauge cock. They are the safest 
things a t  all, as they do not stop up like the gauge cocks-like all of 
the gauge cocks I have seen. . . . I did not attempt to cut i t  off. I 
needed it. I did not attempt to run my engine without it." 

Ernest Horton, on this point, testified: '*It may last a day, a week, 
a month, or a year, and i t  may last an hour or shorter. . . . Would it 
be the proper thing, in the event there was no guard glass on the water 
gauge, to  shut off the water-glass and run the engine with a 
gauge cock? Answer : The proper way. in my opinion, would be (119) 
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to  run with the water-glass turned on. . . . What is the proper 
and safe thing to  do? Answer: The proper way, in my opinion, ~ o u l d  
be to  run with the water-glass turned on. . . . I have not had one 
(gauge glass) to  explode with me in the last year, to  my knowledge. 
. . . In  case i t  does not leak, I do not shut i t  off." 

Edgar W. Barbee, witness for defendant, testified: "Yes, i t  is true 
that engineers on the Seaboard run their engines out with the water- 
glass, without cutting i t  off, with the guard glass missing, prior to the 
time Mr. Horton was iniured." 

From this and much testimony of the same character, i t  is apparent 
that not only one, but many trips might be safely made with a water 
gauge unprotected by a guard glass or shield. A pregnant circum- 
stance, which was in evidence and for the jury's consideration, was the 
fact that the fireman, MT. S. Benton, a witness introduced by the de- 
fendant, testified that  he knew that  the guard glass was broken; that 
in fact he was the man who broke it, as he started out on the first trip 
with the plaintiff, and that  he did not call i t  to his attention, and that  
he sat directly in front of the water gauge during the entire trip t o  
Aberdeen and the return trip from Aberdeen to Raleigh. That he 
made the second trip, also, and likewise faced the same unprotected 
water gauge, and did it  again upon the return trip, and that  he made 
the third trip from Raleigh to  Aberdeen and again faced the unpro- 
tected water-glass, and that  this explosion and injury to  the plaintiff 
occurred on the return from the third trip to  Aberdeen, and that  he did 
all of this without thinking of being hurt. 

These quotations from the testimony are made a t  random. A careful 
examination of i t  will disclose that  there was a conflict of testimony 
upon the material issues, which, of course, takes the case to  the jury. 

Cited: Sanford v. Junior Order, 176 N.C. 446; Lamb v. R. R., 179 
N.C. 622; Holeman v. Shipbuilding Co., 192 N.C. 240. 

A. A. SPENCER v. T. M. B Y N I X  AKD B. E. SMITH. 

(FiIed 12 May, 1915.) 
1. Pleadings-Evidence. 

The introduction of evidence a s  to the terms agreed upon by partners 
in dissolution of their business is not objectionable for the want of allega- 
tion in the pleadings, when the testimony objected to is practically set out 
therein. 
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2. appea l  and Error-Objections and  Exception-Harmless Error. 
The introduction of inadmissible evidence is rendered harmless when 

other e~~idence  of the same character has been introduced on the trial 
n-ithout objection. 

3. Contract, Written-Par01 Evidence. 
Where a contract which the law does not require to be in writing is 

partly written and partly rests in parol, evidence of the parol agreement 
is competent to show the entire contract when not contradictory of the 
written part.  

4. Same-Partnership-Dissolution. 
A written agreement for dissolution of a partnership providing that  one 

of the partners should take charge of the assets, apply them to payment , 
of debts. and distribute the balance among the partners, is not varied by 
a par01 contemporaneous agreement that  each of the partners should lose 
nnv amount then due him by the firm. 

5. Same-Consideration. 
An agreement between partners for dissolution of the firm, that  one of 

them shall take charge of the business for that purpose, another buy cer- 
tain of its property to enable the firm to pay its debts, and that  a charge 
for mismanagement against a third partner would not be made, affords a 
sufficient consideration to support the agreement. 

APPEAL by plaintiff from Adams, J., a t  September Term, 1914, (120) 
of RASDOLPH. 

Action to recover certain sums of money which the plaintiff alleges 
he advanced to a partnership of which the plaintiff and the defendants 
were members. 

The action was tried before a referee and was heard in the Superior 
Court upon exceptions to the report. 

I t  appears from the record that the plaintiff and the defendants 
formed a partnership on 5 September, 1908, for the manufacture of 
lumber; that the plaintiff was in active charge and management of the 
business of the partnership and that the defendants did not live where 
the business was carried on; that the business of the partnership was 
carelessly handled, in that  accounts were not carefully and properly 
kept, a great deal of timber was injured by permitting logs to remain 
in the moods too long after being cut, much lumber was damaged by 
being improperly cared for, and the partnership sustained damage by 
reason of these facts in the amount of about $3,000; that the partner- 
ship continued under the management of the plaintiff until 28 October. 
1909, when an agreement was entered into between plaintiff and the 
defendants for its dissolution. 
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The referee finds in finding of fact No. 4 that  the plaintiff advanced 
to the partnership the sums of money which he is seeking to recover, 
and his findings of fact Nos. 8 and 9 are as follows: 

8. On or about 28 October, 1909, the plaintiff and defendants entered 
into an agreement to  close out the partnership affairs and dissolve the 
business according to the following terms: The defendant T .  31. By- 
num purchased and paid for the planer plant a t  Osgood and the lot and 
houses there a t  the price of $3,000, and the sawmill on the Black Jack 

tract a t  $1,000, the stock of goods on hand a t  cost, less a dis- 
(121) count of 10 per cent, estimated to  amount to $3,000, and the 

Black Jack tract of timber and another small tract of the Brown 
timber for $7,500, agreeing to make the arrangements satisfactory with 
the Moffitt Iron Works, their principal creditor, which he did, and with 
the understanding and agreement, made and entered into a t  the time, 
tha t  each member of the firm should lose what he had paid into it, 
embracing the sunis set out in foregoing article 4, and when they should 
get through paying all firm debts divide any remainder one-half to  
Spencer, one-fourth to Rynum, and one-fourth to  Sniith; and also as a 
part of the agreement a t  that time i t  was arranged that  the said T. 39. 
Bynum was to have full management and charge of the assets of the 
con~pany to wind up the affairs of said copartnership; and the said 
T. M. Bynum did, as a matter of fact, take charge of the property of 
the firm according to said agreement, has paid its outstanding debts 
and has paid certain sums of money to the parties hereto in proportion 
t o  their several interests. 

9. That  prior to entering into the aforesaid arrangements on 28 Oc- 
tober, 1909, the said A. A. Spencer, a t  the request of the defendants, 
had made two statements of the liabilities of the company. According 
t o  the first of these, the liabilities of the company amounted to  the sum 
of $18,648.42, which the plaintiff A. A. Spencer represented to be a full 
statement of the liabilities of the partnership, so far as he could remem- 
ber. According to the second of said statements, which was made on 
28 October, 1909, the liabilities of the company were placed by him a t  
the amount of $22,791.53, which the plaintiff again represented to be 
full and complete, so far  as he could remember; and in making said 
statements the plaintiff used the books of the company kept by him 
and under his direction. In  neither of these statements, nor a t  any 
time on or before 28 October, 1909, did the said Spencer make any 
personal claim against the partnership, and a t  the time of said state- 
ments the said Spencer did not intimate, and the said defendants did 
not know, that  any money whatever x a s  due the plaintiff by the firm, 
and the said defendants entered into the agreement on 28 October, 
1909, for settlement and dissolution of the partnership affairs in the 
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bona fide belief t h a t  the said firm was not in any amount indebted to 
the plaintiff. Tha t  said statements of indebtedness made by the plain- 
tiff were not full and complete in other respects, there being a number 
of items of considerable amount which were not embraced therein. 

At the time the agreement of dissolution was entered into, the parties 
thereto entered into a written agreement giving to the defendant By- 
num the exclusive right to take charge of the business and close it up 
and then to  make settlement wit,h the copartners according to their 
respective interests. 

1t was also agreed orally that  the defendant Bynum would purchase 
certain property belonging to the partnership a t  agreed valua- 
tions aggregating $14,500, in order that the purchase money (122) 
might be used in settling the debts of the partnership, and that  
each member of the firm should lose what he had paid into the partner- 
ship. 

Some of the evidence admitted for the purpose of proving this oral 
agreement was objected to by the plaintiff upon the ground that the 
allegations of the answer were insufficient, and, further, because it 
tended to  vary the  written agreement 

The assignments of error are as follom-s: 
1. Tha t  the referee and his Honor erred in permitting evidence to be 

introduced as  set out in exception 1,  as follows: 
"Q. What  agreement about the 32,000 to be pald to Moffitt? A. Mr. 

Spencer said he would lose right smart by doingathat, but said he ~vould 
do it. I told him he had gotten more than $2,000." 

2. That  his Honor and the referee erred in permitting evidence to be 
introduced as set out in exception 2, as follows: 

"Q. What was the agreement in regard to that?  A. The agreement 
was, we would p u t e v e r y  man would lose what lie had put in, except 
what was left." 

3. That  his Honor and the referee erred in permitting evidence to he 
introduced as f o l l o ~ ~ s  : 

"Q. He  mould lose his $2,000 he had paid, also? A. Just make a 
clean sweep of it." 

4. That  his Honor and the referee erred in permitting evidence to be 
introduced, as set out in exception 4, in regard to what was the a, eree- 
ment of dissolution. 

5. Tha t  his Honor and the referee erred in permitting evidence to be 
introduced, as set out in exception 5 .  

6. Tha t  his Honor erred in overruling plaintriff's exceptions, as set out 
in the record, and for rendering judgment for only the sum of $51.50, 
as set out in exception 6. 
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There was a judgment in favor of the defendants, and the plaintiff 
appealed. 

T. J .  Jerome, John T. Brittain, and J. A. Spence for plaintiff. 
Hammer & Kelly for defendants. 

ALLEN, J .  The eighth and ninth findings of fact are determinative 
of the controversy between the plaintiff and the defendants, and we 
have no power to  disturb them, if the allegations of the answer are 
bufficient to  justify the admission of evidence upon which they are 
based, and if the evidence introduced is competent. 

An inspection of the answer shows that i t  alleges the agreement en- 
tered into a t  the time of the dissolution of the partnership in almost the 
same words that are used by the referee in his finding of fact, and we 

must therefore hold that  the answer is sufficient. 
(123) We might dispose of the exceptions to evidence set out in the 

assignments of error upon the ground that  the evidence objected 
to is immaterial and its admission harmless, because it appears from 
the record that the defendants offered ample evidence of the agreement 
that  was not objected to, and this evidence embraced in the assignments 
is only as to two or three circumstances which could not reasonably 
have affected the result, but in our opinion all of the evidence tending 
to prove the oral agreement was competent and comes within the prin- 
ciple stated in Sissen 7;1. IVfzning Co., 104 N. C., 310, and approved ill 
Anderson v. Corporatzon, 155 N. C., 134, that  "When a contract is not 
required to be in writing it may be partly written and partly oral, and 
in such cases when the written contract is put in evidence i t  is aclmis- 
sible to prove the oral part thereof." 

The written contract introduced in evidence does not purport to con- 
tain the entire agreement, and is devoted exclusively to clothing the 
defendant Bynuni with the power and the authority to  take charge of 
the assets of the partnership and apply them to the payment of debts 
and to distribute any balance among the partners, leaving in parol the 
agreement among the partners that they would lose any amount due by 
the partnership to  either one of them, and by proving the parol agree- 
ment the written contract is not changed or varied, and may be en- 
forced as, i t  is written. 

This disposes of the first, second, third, fourth, and fifth assignments 
of error, and the sixth assignment is formal, being entered for the pur- 
pose of preserving the other exceptions. 

It was also urged upon the argument that the agreement embodied 
in the eighth finding of fact could not be enforced because there was no 
consideration to  support it, and conceding that this question may be 
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presented by the exception to the judgment, we think the position can- 
not be maintained. 

I n  Institute v.   we bane, 165 N. C., 650, the Court approved a quota- 
tion from 9 Cyc., 312, that "There is a consideration if the promisee, in 
return for the promise, does anything legal which he is not bound to do, 
or refrains from doing anything which he has the right to  do, whether 
there is any actual loss or detriment to  him, or actual benefit to the 
promisee or not," and upon this principle the mutual promises for a dis- 
solution of the partnership, the agreement of the defendants to  forego 
any claim against the plaintiff on account of his mismanagement of the 
business of the partnership, and the agreement upon the part of the 
defendant Bynuni to purchase a large part of the property of the part- 
nership for the purpose of enabling the partnership to  pay its debts, 
although he paid no more than its value, furnish a consideration suffi- 
cient t o  support the agreement. 

The action has been tried by a careful and accurate lawyer (124) 
acting as referee, and his findings and rulings have been re- 
viewed and approved by an impartial and learned judge, and upon an 
inspection of the whole record we find no reason for disturbing the con- 
clusion they have reached. 

Affirmed. 

Cited: Fisher v. Lumber Co., 183 N.C. 489; Anderson v. Sichols, 
187 N.C. 810; Exum v. Lynch, 188 N.C. 396; Stonestreet v. Oil C'o., 
226 N.C. 263. 

R. P. TAYLOR AXD WIFE, BETTIE TAYLOR, V. JOSEPH F. MEADOWS ET AL. 

(Filed 28 April, 1915.) 

1. Pleadings-Allegations-ntle t o  Lands. 
Where the plaintiff alleges in his complaint that  he is the owner of cer- 

tain lands, which is denied by the defendant, he is entitled to recover them 
upon the strength of any superior title he may have thereto which he is 
able to establish. 

2. Same-Deeds and  Conveyances-Devises - Tenants i n  Common - Evi- 
dence-Estoppel. 

An owner of lands mortgaged a part  thereof, the mortgage was fore- 
closed, and the feme plaintiff acquired a deed as  purchaser a t  the sale. 
The defendant claimed from the same owner a part  of the original tract 
by lnesne conveyances. The lands of both parties were either adjoining 
or adjacent to each other. The plaintiff further put in evidence the will 
of the original owner disposing only of personal property, testifying that  
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male plaintiff was one of the heirs at- law. The plaintiff testified on the 
trial that  in establishing the true divisional line under the descriptions in 
the foreclosure deed to feme plaintiff she would be the owner of the locus 
in  quo. Held, the plaintiff was entitled to recover his interest in the 
lands as one of the heirs of his father as tenant in common with the other 
heirs, if the foreclosure deed did not corer the lands in dispute; and is 
not concluded by his testimony that the land was included in the bound- 
aries of said deed, and i t  was reversible error for the trial judge to charge 
the jury that  his right of recovery depended entirely on the question raised 
by the issue as to the location of the true divisional line, according to the 
foreclosure deed. 

3. Actions-Tenants i n  Common-Title Denied-Recovery. 
h tenant in comnlon may recover his interest in  the lands held in com- 

mon, on denial of his ownership, and, as  against a trespasser who is a 
stranger to the common title, he may in proper instances be allowed to 
recover the entire property. 

APPE~L by plaintiff from Rountree, J., a t  Kovember Term, 1914, of 
GRAKVILLE. 

Civil action to  recover a narrow strip of land abutting 30 to  35 feet 
on Williaimboro Street in the town of Oxford, and on complaint by 
R. P. Taylor and wife, Bettie Taylor, alleging generally tha t  they 
Tvere o ~ m e r s  of the land in controversy, describing it, and that  defend- 

ants were in the wrongful possession of the same, and answer of 
(125) defendants denying the allegations. Among other testimony, 

the will of L. C. Taylor, father of male plaintiff, was put in 
evidence, in ternis as follows: 

(1) I appoint my son, Richard P. Taylor, executor of my estate. 
( 2 )  After my death, that  all my just debts be paid, and if there js 

any money remaining, that  a neat monument be placed at  the head. 
(3)  That  the balance be divided equally between Charles A. Taylor, 

Mrs. R. L. Hines, James -4. Taylor, and Richard P. Taylor. 
LEOKIDAS C. TAYLOR. 

I n  the opening portion of his Honor's charge lie instructed the jury 
as follows: "It is admitted that  the land originally belonged to Dr.  
L. C. Taylor, and his d l  has been put  in evidence. As I remember it, 
the will devised the property, or provided tha t  the property should be 
divided among his children. There has been no evidence introduced 
before you as to ~ h e t h e r  or not that went to  Mr.  Taylor, or to any 
other of the heirs of Dr.  Taylor. I n  the absence of that  evidence, the 
burden being upon him, his title would fail upon that ground, and he 
would only be entitled to recover upon the ground of the deed from 
Crews, or deed to  Mrs. Taylor. The question for you to  decide is 
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whether plaintiff has shown to you by the greater weight of the evi- 
dence whether this strip or any portion of i t  is covered by the deed 
from Crews to  Taylor. If i t  is, ammer the issue 'Yes'; if i t  is not, 
answer the issue 'No.' If you don't know how i t  is from the evidence, 
and your minds are left in doubt, you should answer it 'No.' " 

On issues submitted there was verdict for defendant. Judgment ac- 
cordingly, and plaintiff excepted and appealed. 

R. W. Winston, Jr., for plaintiffs. 
Hicks & Stem, R. S. Royster for defendants. 

HOKE, J. There were facts in evidence tending to  show tha t  in 1880 
Dr.  L. C. Taylor, father of male plaintiff, owned a large lot of land in 
the town of Oxford, abutting on Williamsboro Street, and in that year 
he conveyed a half acre of same, thereafter known as the prize-house 
lot, extending 135 feet along said street and lying east of his residence 
lot, to  Walter Biggs, and the lot has passed by successive conveyances 
to  Kader Biggs, to J. >!I. Currin, and then, by commissioner's sale and 
deed, to  defendant Meadom, who is now in possession, claiming to he 
the owner and tha t  his deeds cover the land in controversy; that  in 
1881 L. C. Taylor mortgaged the remaining portion of his land, or what 
he intended to  be the remaining portion, the description not being by 
metes and bounds, and in 1893, on foreclosure sale, the land was con- 
veyed to  feme plaintiff, Bettie Taylor, purchaser a t  the mortgage 
sale, and in this deed there were descriptive words tending to (126) 
show tha t  the divisional line between the properties n-as re- 
garded by the parties as the "yard fence of E. C. Taylor." 

There were further facts in evidence on the part  of plaintiffs tending 
to show that  the correct di~is ional  line between the properties was 30 
to  35 feet east of this yard fence and leaving the strip of land in contro- 
versy on plaintiffs' side of the line, also that  the true location of the 
successive deeds conveying the prize-house lot, beginning with that 
from L. C. Taylor, did not cover the land in controrersy. 

On this testimony, the proof showing further tha t  L. C. Taylor had 
died leaving male plaintiff and three others as his children and heirs a t  
law, and the will making no disposition of the land, we are of opinion 
tha t  reversible error v a s  committed in restricting plaintiffs' right of 
recovery to  the land conveyed to Jenze plaintiff under the foreclosure 
deed, for although this deed niay not have included the land sued for, 
there were facts in evidence permitting the conclusion that  the male 
plaintiff, as heir of his father, was entitled to recover the land, or a t  
least his interest in it. It is well established that  a tenant in conimon, 
on denial of his ownership, may recover his interest and, as against a 

171 
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trespasser who is a stranger to the common title, he may at times be 
allowed to recover the entire property. Woody v. Johnston, 112 N. C., 
804; Allen v. Xalinyer, 103 N. C., 14. And the allegations of ownership 
in the pleadings being general in their nature, the plaintiffs should have 
been allowed to proceed upon any title that they could establish on the 
testimony. Duvidson v. Gifford, 100 N. C., 18. In  the case cited the 
principle is stated as follows: "When the complaint in ejectment does 
not set up any particular evidence of title in plaintiff, or that  plaintiff 
claims under any specified title, the plaintiff is a t  liberty, on the trial, 
to  prove title in hiillself in any way he can, a l l o ~ e d  by law." And the 
position is not affected by the fact that Dr. Taylor's widow may also 
survive, him, for, until d o ~ ~ e r  allotted, the title descends to the heirs of 
the owner. Fishel v. B~owning, 145 N. C., 71. 

It is alleged for defendant that  the male plaintiff claimed on the wit- 
ness stand that the deed to his wife covered the property in dispute, and 
testified to  facts tending to show it, and insisted on his right to  recover 
on that  theory; but this may not be allowed to affect the result. The 
witness, no doubt, believed that  the deed to his wife covers the prop- 
erty, and testified in that  belief, but the fact that  he did so should not 
be held as a retraxit or as an estoppel preventing him from recovery on 
any title shown forth in evidence. 

There is error in the ruling, as indicated, and the issue must be sub- 
mitted to another jury. 

New trial. 

Cited: Stewart v. Stephenson, 172 N.C. 83; Taylor v. Meudozcs, 182 
N.C. 266; Taylor v. Meadows, 186 N.C. 353; Power Co. 21. Taylor, 194 
N.C. 233 ; Lance v. Cogdill, 238 N.C. 505. 

(127) 
H. L. HALLMAN v. SOUTHERN RAILWAY COMPANY. 

(Filed 19 May, 1915.) 

1. Carriers of Passengers-Shortest Route-Ejection of Passenger-Pas- 
senger Misled. 

Where a passenger on a railroad train buys a mileage book, exchanges 
his mileage for a ticket to his destination upon the assurance of the local 
agent that  the train mould make connection a t  a certain junction en route 
the shortest distance, but, if not, his ticket would carry him by another 
connection over a longer route, which latter he attempts to take upon 
failure of the promised connection, and he is ejected from the train upon 
his refusal to pay the difference in money for the longer distance, after 
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the defendant's conductor had been informed of the circumstances, it is 
held that the ejection was wrongful, notwithstanding the ticket read that  
the journey was to be made by the shortest route. 

2. Same-Contracts-Issues-Instructions-Appeal and  Error--Harmless 
Error .  

Where a passenger is misled in buying a ticket to his destination by 
the assurance of the local ticket agent of a railroad company into believ- 
ing that  he could go by a certain route, when his ticket specified by an- 
other and shorter one, and in consequence, upon refusing to pay upon the 
train the difference in the mileage in money, he is ejected from the train, 
and in addition to a favorable finding upon this issue the jury have found 
that  the local agent had contracted with the plaintiff that  he could take 
the longer route if he failed to make connection on the shorter one, but 
from the other issues, under a correct instruction, it appears that the 
case turned solely upon the question of the plaintiff having been misled, 
the questions of the authority of the local agent to make the contract, or 
of unlawful discrimination, become immaterial, and will not be held for 
rerersible error. 

3. Trials-Improper Arguments - Error  Corrected -Appeal and Er ror  - 
Harmless Error. 

Improper arguments by counsel to the jury will not be regarded as  
reversible error when it  appears that upon objection the trial judge stopped 
the argument and vithdrew the matter from the consideration of the jury 
in unmistakeable terms. 

APPEAL by both parties from Long, J., a t  Xovember Term, 1914, of 
CATAWBA. 

Action to recover damages, the plaintiff alleging that he bought a 
ticket from the agent of the defendant a t  Hickory on 18 August, 1913, 
for Winston-Salem by Barber's Junction, and that  the agent guaran- 
teed the connection a t  said junction; that  lie failed to make said con- 
nection, and after leaving said junction was wrongfully ejected from 
the train. 

These allegations mere denied by the defendant. 
The plaintiff offered evidence tending to prove that  on 18 August, 

1913, he went to the office of the defendant a t  Hickory and told the 
agent of the defendant that he wanted a mileage book if he could make 
the connection a t  Barber's Junction, and if not, he would not buy one 
on that day; that  the agent assured him that  he would make the 
connection at Barber's Junction, and he then bought the mile- (128) 
age book, 86 miles of which was exchanged for a ticket from 
Hickory to Winston-Salem by Barber's Junction; that in a short time 
he noticed that the train to leave Hickory was marked late, and he 
then returned to the ticket office and asked the agent if he mas sure 
the connection would be made; that  the agent assured him that he 
~ o u l d  make the connection at Barber's Junction, but that if he failed 
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to  do so, he could go to Winston-Salem the longer route, by Greens- 
boro, on the same ticket; that  he would guarantee the connection; tha t  
he relied upon this assurance of the agent and entered the train of the 
defendant; that  when the conductor on the train took up his ticket he 
asked the conductor ~f the connectioll would be made a t  Barber's Junc- 
tion, and was assured that  i t  would be;  tha t  when within about 2 
miles of Barber's Junction the conductor told him that  the train which 
he expected to  take a t  that  point had gone, and that  he, the plaintiff, 
would have to go round by Greensboro to get to  Winston; that lie relied 
upon the assurance of the agent that  he could go t o  Winston-Salem by 
Greensboro on the ticket he had bought, and procured no other ticket; 
t h a t  as the train was leaving Barber's Junction for Greensboro the 
conductor came to him and demanded 55 cents, the difference in fare 
in the  two routes to Winston-Saleni; that  he then told the conductor of 
the assurance of the agent a t  Hickory that  if he failed to  make his 
connection a t  Barber's Junction he could go by Greensboro on the 
same ticket; that  he tendered to  the conductor his mileage book and 
asked him to  take out the additional miles, which he refused to do;  
tha t  he requested the conductor to permit him to  go back to  the office 
a t  Barber's Junction and have mileage taken for the difference in the 
two routes, or tha t  he permit him to have the extra mileage taken by 
the agent a t  Salisbury; that  these offers were refused, and he then 
tendered to  the conductor his whole mileage of 914 miles, which was 
refused; tha t  the conductor thereupon ejected the plaintiff from his 
train on account of his refusal to pay the extra fare of 55 cents. 

There was evidence on the part  of the defendant contradicting the 
evidence of the plaintiff. 

The defendant objected to the evidence offered by the plaintiff, tend- 
ing to prove tha t  the agent a t  Hickory guaranteed the connection a t  
Barber's Junction, insisting tha t  the agent had no authority to make 
such a contract, and that the contract, if made, was invalid because a 
discrimination. 

The jury returned the folIowing verdict: 
1. Did defendant's ticket agent a t  Hickory, North Carolina, enter 

into a contract with the plaintiff in behalf of the defendant, guarantee- 
ing a connection a t  Barber's Junction for Winston-Salem? Anmer:  
('Yes." 

2. Did the defendant wrongfully eject plaintiff from the train a t  Elar- 
ber, as alleged? Answer : "Yes." 

(129) 3. Did the defendant assault the plaintiff by pushing him 
from the steps, as alleged in the con~plaint? Answer: "No." 

4. What  damage, if any, is plaintiff entitled to  recover? Ansm-er: 
"400." 
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There was a judgment in favor of the plaintiff, and the defendant 
appealed. 

A.  A. Whitener for plaintiff. 
8. J.  Ewin  for defendant. 

ALLEN, J. There is authority sustaining the contention of the plain- 
tiff, that  an agent of a common carrier, authorized to sell tickets, has 
an implied authority t o  guarantee connection (Foster v. R .  R., 56 Fla., 
435; Hayes v. R. R., 31 I,. R. A .  (N. X . ) ,  229), and also authority in 
support of the position of the defendant that a contract of this char- 
acter is unlawful because it  does not afford equal opportunities and 
advantages to  all of the patrons of the common carrier (R. R.  v. 
Kirby, 225 U. S., 155) ; but i t  is not necessary for us to pass upon these 
questions, as in our opinion no error was committed in the trial of the 
second issue, and the jury was not permitted to consider any element 
of damage under the fourth issue, which the plaintiff would not have 
been entitled to  recover on account of being wrongfully ejected from 
the train, and the findings upon these two issues are sufficient to sup- 
port the judgment. 

The finding upon the first issue, therefore, has no materiality except 
as i t  may tend to show that the jury accepted the plaintiff's version of 
the occurrence a t  Hickory; but this sufficiently appears from the find- 
ing upon the second issue, ~vhen read in connection with the charge. 

His Honor, among other things, charged the jury upon this issue as 
follom~s: "The plaintiff contends that he made inquiry of Mr. Miller 
as to  whether the passenger train KO. 22 made connection a t  Barber's 
Junction with the train running from Charlotte by may of Barber's 
Junction to Winston-Salem, and he contends that  in this inquiry Mr. 
Miller told him that  he would make connection a t  Barber's Junction; 
he contends and alleges that he relied upon the assurance given him by 
Mr. Miller, and, after buying a mileage book, that the book was pulled 
from Hickory to Winston and that he received a ticket from Hickory 
to  Winston-Salem in exchange for the mileage that  he pulled; and he 
alleges and contends that  some time after that Mr. Miller stated to 
hini he would guarantee he would make connection a t  Barber's Junc- 
tion on this train, No. 22, and that, relying upon this assurance, he 
boarded train No. 22 when it  came to Hickory and became a passenger 
thereon; and he contends that  hen the train reached a point a few 
miles from Barber's Junction that the agent of the defendant, the 
ticket collector, gave him information that he would not make his 
connection at Barber's Junction for Winston and that he would 
be required to pay the sum of 55 cents in cash in order to con- (130) 
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tinue his journey by way of Salisbury and Greensboro to reach 
Winston; and he contends that when this was called to his attention by 
the auditor, that  he informed him of what had happened between him- 
self and Mr. Miller a t  Hickory, and that after his talk with the con- 
ductor and the ticket collector they still insisted he mould have to pay 
55 cents in order to continue his journey. He contends, also, that after 
making known to them what had occurred between himself and Mr. 
Miller, and after they made demand upon him that  he pay 55 cents in 
cash, that  he informed the auditor and conductor, one or both, that lie 
was willing to let them have a sufficient number of i d e s  off of his mile- 
age book with which to  make the sum demanded of him, tovit ,  55 
cents; he also contends that in his interview he offered to let his book 
be pulled to  Barber's Junction in order to make up this 55 cents; also 
that he made an offer that if they would let him ride to Salisbury, his 
mileage book might be used there so that enough could be pulled from 
the book to make up the 55 cents; but he says these offers made by him 
to use the book and take the mileage off of i t  instead of cash were 
refused by the conductor and ticket collector, and he insists you ought 
to  find from the evidence also that  under these circumstances, when he 
got to  Barber, the train not being there for him to go on the short route, 
that  they should not have put him off the train, but allowed him to go 
on, under the circumstances, by way of Salisbury and Greensboro, he 
insisting that  if there was not actually a contract between himself and 
the agent, Mr. Miller, a t  Hickory, except as was understood by both 
him and Miller, nevertheless that he was inisinforn~ed and misdirected, 
and the conditions a t  Barber were erroneously represented to  him by 
Mr. Miller, and therefore that he should not have been held to  the 
exact terms of the contract as expressed on the ticket and put off the 
train. He, therefore, insists that he was wrongfully put off the train 
and that you should answer the second issue 'Yes.' 

"If the plaintiff has satisfied you by the greater weight of the evi- 
dence that his contentions to  which I have called your attention are 
true, and that  although this ticket mas issued having upon it  the terms 
that  i t  does, that i t  was good for transportation by way of the short 
route, that is to say, by may of Barber, and if you further find that he 
was actually misled a t  the time Mr. Miller issued the ticket to him by 
the erroneous representation, misdirection, or mistake of Mr. Miller a t  
that  time, that  is to  say, the time he boarded the train, and that  there- 
by he mas caused to become a passenger on the train; and if you fur- 
ther find that the plaintiff 1%-as not advised or informed as to  the con. 
nection of this train a t  Barber otherwise, or could not have been, in the 
exercise of reasonable care, and you further find that the plaintiff, 
while he mas on the train and when the extra amount of 55 cents 
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was demanded of him, informed the conductor and the collector, (131) 
one or both, of what had occurred between himself and the 
agent, Mr. hliller, a t  Hickory; and if you further find that the plaintiff 
then, under those circunistances, after making that explanation and 
offering to  pay the 55 cents extra from his mileage book by the pulling 
of coupons therefrom a t  Barber or a t  Salisbury or on the train, and 
you find that the conductor ~ o u l d  not allow him to do this; if all these 
facts are found by you as contended by the plaintiff, and by the 
greater weight of the evidence, then the court instructs you that the 
conductor would not have been authorized, as the court understands 
the law, to  have put him off the train." 

This part of the charge is fully supported by iWlace v. R.  R., 151 
N. C., 404; Harvey v. R. R., 153 N. C., 567; Dorsett v. R. R., 156 
N. C.* 439; Norman v. R. R., 161 N. C., 330. 

I n  the Mace case the following instruction to  the jury was approved: 
"If you find from the evidence that  the ticket that  has been introduced 
in evidence is a copy of the tickets which mere issued to the plaintiff, 
and contained the stipulation, 'via the short route and return the same 
way,' then the plaintiffs would be bound by that,  and they would have 
t o  go the shortest route and return the same way, unless the agent who 
sold them the tickets a t  Rock Hill told them that  they were good by 
way of Marion as well as by way of Statesville and Charlotte; if the 
agent told them that,  and the plaintiffs did not know which was the 
shortest route, and could not by reasonable diligence have ascertained 
that,  then they had a right to  rely upon the statement made to them 
by the agent a t  Rock Hill, and if, under these circumstances, they went 
t o  Hickory, and, in order to ascertain whether they could go on the 
train to  Marion, applied to the agent a t  Hickory, and he confirmed the 
statement that  was made by the agent a t  Rock Hill by telling them 
that  they could go back by Marion, then they had a right to rely upon 
the statement of the two agents, and to return by way of Marion; and 
if they were ejected from the train after offering that  ticket and inform- 
ing the conductor, then they were wrongfully put off the train, and the 
defendant would be liable in actual damages, i t  makes no difference 
whether the ejectment was with or without rudeness, with malice or 
without, or wanton or not wanton"; and the facts here are stronger in 
behalf of the plaintiff, because, after relying upon the statements of the 
agent, he tendered his mileage book and asked the conductor to take 
out the extra mileage, which was not done in the Mace case. 

I n  the Harvey case, Justice Hoke, speaking for the Court, says: "It 
follows that  where by the wrong and fault of the company a lawful 
holder of a mileage book is prevented from making the exchan, ge re- 
quired, such holder is relieved of the conditions and his book becomes 
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a complete contract of carriage, unaffected by the restrictions referred 
to"; and in the Norman case the Court, commenting upon the 

(132) cases previously decided, says: "The principle upon which 
Mace v. R. R., 151 N. C., 404; Hnrve,y v. R. R., 153 N .  C., 567; 

and Dorsett v. R. R., 156 N .  C., 439, were decided is the same. as in 
each the railroad was held liable in damages for expelling a passenger, 
brought about by the mistake of the agent, although the conductor was 
obeying a rule of the company." 

If,  therefore, proper instructions TTere given to the jury upon the 
second issue, and there is no reason for disturbing the finding upon that  
issue, and if the answer to  that  issue alone is sufficient to  justify the 
assessment of damages, we are not called upon to decide the interesting 
questions discussed in the brief of the appellant unless some element of 
damage was considered by the jury which was only applicable to the 
first issue; and when we turn to  the charge upon damages, me find 
that the only matters which the jury was permitted to consider was 
loss of time, an extra hotel bill, and humiliation, all of which ought to  
have been taken into consideration by the jury if the first issue had 
not been presented or considered. 

There are three exceptions taken by the defendant to  parts of the 
argument before the jury, but none of them can be sustained, because 
i t  appears from the statement of the case that as soon as objection was 
made, his Honor stopped the argument and withdrew the matter from 
the consideration of the jury in terms that could not be misunderstood. 

We find 
No error. 

Cited: Xawyer v. R. R., 171 N.C. 16; Creech v. R. R., 174 N.C. 63; 
Plemmons v. Murphey, 176 N.C. 675; Blaylock v. R. R., 178 N.C. 356. 

(Filed 12 May, 1916.) 

1. Trusts and  Trustees-Parol Trusts-Long Delays-Evidence-Burden 
of Proof. 

Where a par01 trust is sought to be engrafted upon the legal title to 
lands, that the grantee should recomeg the lands if the profits in operating 
a gold mine thereon for a reasonable length of time would repay a debt 
owed by the plaintiff to him, the plaintiff fails to show that  the profits 
would be sufficient within such time where the evidence, as  in this case, is 
too indefinite and uncertain to be submitted to the jury. 
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2. Trusts and Trustees-Parol Trusts-Repudiation of Trusts-Deeds and  
Conveyances-Registration-Limitation of Actions. 

Where the holder of the legal title to lands conveys the same by deed 
of trust to another as  trustee, with power of sale, and the deed is regis- 
tered and the cestui que trust enters into the possession and use of the 
lands, the act of such holder is a repudiation of any parol trust which 
may be sought to be engrafted upon his title, and the statute of limitations 
commenced to run from the time the alleged trustee had placed himself in 
this hostile attitude towards the beneficiaries of the parol trust. 

3. Trusts and Trustees -Married Women - Interpretation of Statutes - 
Limitation of Actions. 

Chapter 78, Laws 1899, brings a married woman within the operation 
of the statute of limitations, and she may be barred thereby from asserting 
her rights as a beneficiary under a parol trust in lands. 

4. Trusts and Trustees-Par01 Trusts-Laches-Presumptions-Equity- 
Evidence. 

Where a party to a suit to establish a parol trust in lands has delayed 
for a n  apparently unreasonable period of time to assert his rights after 
knowledge of a repudiation thereof by the holder of the legal title, i t  is 
necessary for him to clearly establish the trust relation, and in order for 
him to have a reasonable and legal excuse for the delay he must show a 
fraudulent concealment of the facts from him materially relating to his 
rights, due diligence on his part,  etc. ; and equity will not interfere in his 
behalf, or rebut the presumption that the trusts have been satisfied, in 
the absence of his explanation for the delay, especially when the adverse 
party is deprived thereby, as, for example, by the loss of important evi- 
dence, of ascertaining the nature of the original transaction, or of evidence 
to disprove the esistence of the trust relation sought to be established. 

5. Vendor and Vendee - Defeasible Purchase - Mortgages - Mortgagor's 
Possession-Limitation of -4ction. 

Where one has taken the title, possession, and use of lands upon the 
agreement that if the profits are  sufficient to pay off a certain debt owed 
to him within a reasonable time he will make a reconreyance of the lands 
to the borrower the transaction is in the nature of a defeasible purchase; 
but if construed as a mortgage in this case, semhle,  the lender's possession 
thereunder for ten years will bar the borrower's right of action as  mort- 
gagor. 

6. Limitation of Sctio1is-R3[ortgagorIs Possession-Equity-Accounting. 
I t  being held in this case that the defendants are  barred by the statute 

of limitations, and by their laches, in equity, from establishing a parol 
trust in the plaintiff's lands, it  became unnecessary to decide the'question 
whether, under the circumstances, the defendants really held a n  equity in 
the said lands, or XTere entitled to an accounting, or other relief. 

APPEAL by defendant's from Long, J.,  a t  Fall Term, 1914, of (133) 
BURKE. 
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This action was brought to quiet title to land under the statute, and 
to remove a cloud from the same. Plaintiffs, as heirs and devisees of 
Frank Coxe, allege title to the land, known as the "Brindletourn Gold 
Mines," the interest in one-half of which was acquired by an absolute 
deed from Joseph C ,  Mills, Mrs. Margaret Carson, and Mrs. Rachel L. 
Williams to the said Frank Coxe, dated 22 December, 1880, the said 
parties being a t  that time tenants in common of said land. The de- 
fendants, Mrs. Carson and the heirs of Mrs. Williams, allege in their 
answer, and offered proof to s h o ~ ,  that the deed to Frank Coxe was 
taken by him subject to a trust "to develop and improve the land and 
t o  receive the issues, rents, and profits thereof, and when he had re- 
ceived from said land the amount of money which he had paid out, with 
interest accruing thereon, the property was to  be conveyed to the 

makers of said deed; and the said Frank Coxe, prior to the 
(134) execution of said deed, agreed that  he would take the same and 

would take charge of said property, develop the same in the best 
and most practicable way, collect the issues, rents, and profits there- 
from, and realize from said property all that the same mas capable of 
producing, and that  when the sums of money paid out by him should 
have been returned to him he would reconvey the property so conveyed 
t o  him by said deed to the said Rachel L. Williams and Margaret C. 
Carson; and that the said Frank Coxe, during his lifetime, held said 
property upon said trust and upon the agreement and understanding 
tha t  his executors would reconvey the same to the said Margaret C. 
Carson and Rachel L. Williams in accordance with their interest as 
hereinbefore set forth." On 28 March, 1882, Frank Coxe conveyed to 
Joseph C. Mills an undivided five-twelfths interest in said land, and 
on 21 February, 1895, Frank Coxe and Joseph C. Mills conveyed the 
land to George Phifer Erwin in trust to secure the performance of cer- 
tain covenants entered into by the Piedmont Mineral Company, 
Limited, which company had agreed to purchase the land for the pur- 
pose of mining the same for gold and other minerals. J .  C. Mills and 
the mineral company took possession of the land, claiming it as their 
own, the said Mills so far as he had an interest in the same, and the 
possession was afterwards held adversely by Mills, as to his interest. 
The mineral company worked the mines, but failed to perform its 
covenants, and finally abandoned their rights under the contract. A 
few acres of the land were conveyed to May Mills in severalty, and she 
immediately took possession of the same and has kept possession 
thereof ever since. The deed of Coxe and Mills to the mineral com- 
pany was registered in Burke County on 21 February, 1895, and the 
other deeds were duly registered soon after they were executed. 
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The plaintiffs denied that any such trust as set up by the defendants 
had ever attached to their title, and averred that  they were the abso- 
lute and unconditional owners in fee of the said land. "It was ad- 
mitted that  the said Frank Coxe and J .  C. Mills and other persons 
claiming under them had been in possession of the said lands described 
in paragraph 3 of the complaint (which are the lands in question), 
occupying, using, and receiving the rents and profits therefrom from 22 
December, 1880, up to the time of the trial. There was also evidence 
offered tending to show that the property described in paragraph 3 of 
the complaint was usually known and referred to  in 1880 and since 
tha t  time as the Brindletorn Gold Mining property." The plaintiffs 
also pleaded the bar of the statute of limitations in every form, also 
the presumption that  all equitable right or interest of the defendants 
in the land, if any ever existed, had been waived and abandoned, and 
that  said alleged equity had been lost by their laches. 

The court submitted issues to  the jury and directed them to answer 
the second issue, as to the trust, "No," if they believed the evi- 
dence, and find the facts to be as testified to  by the witnesses, (135) 
which the jury did, and from the judgment entered upon the 
verdict the defendants appealed. 

Bourne, Parker & Morrison and Avery & Erwin for plaintiffs. 
Martin, Rollins & Wright and Mangum & Woltz  for defendants. 

WALKER, J., after stating the case: It is so clear to  us, a t  least, that  
the defendant's cause of action is barred upon any one of the three 
grounds we will state, that it becomes unnecessary to  consider the case 
upon the instruction given to the jury as to  the second issue. If there 
was an exmess trust, the defendants cannot recover on their counter- 
claim, because, in the first place, it was not to attach to the legal estate 
in Frank Coxe unless the mines yielded enough clear profit '(in any 
reasonable term of years to pay me (Coxe) back the money I have 
paid you (Mrs. Carson and Mrs. Williams) and Joe, and whatever else 
I spend on it, with legal interest." The amount paid by Frank Coxe to 
the three, Mrs. Carson, Mrs. Williams, and Joseph C. Mills, was 
$6,000, in December, 1880. There is no legal evidence that the mines 
yielded such a profit within a reasonable number of years after the 
said date, but what evidence there is on that  question-unsatisfactory, 
indefinite, and uncertain as it is, in any view-tends to show that no 
such profit was realized. No court would allow a verdict, finding that  
there was a sufficient profit', to stand upon any such testimony. It 
would be bare conjecture and speculation. Byrd v. Express Co., 139 
N. C., 273; Foy v. Lumber Co., 152 N. C., a t  p. 598. The profits from 
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these mines, up to this date, so far as the case s h o ~ s ,  would not be 
sufficient to pay the principal and accrued interest, which would be 
$21,000 or more, even if we can assume that all the gold referred to in 
the testimony was taken from these lands, and this does not take into 
account the cost and expense of machinery and operation or other inci- 
dental expenditures. 

But, upon another ground, the defendants must fail, even if the trust 
originally was an express one. The evidence shows that  in March, 
1882, Frank Coxe sold a five-twelfths undivided interest in the land to 
Joseph C. Mills, and conveyed to 14rn a fee simple absolute, or without 
any declaration of trust, and Joseph C. RLills took possession of the 
land under his deed, and in 1895 he and Frank Coxe united in a deed to 
George Phifer Er-ivin, by which they conveyed to him the entire land 
upon the trusts specified, one of which provided for an absolute sale of 
the lands to  the Piedmont Mineral Company. This deed was regis- 
tered in February, 1895, just after i t  was executed, and the mineral 
company took possession of the property thereunder and conducted 
mining operations thereon. These were clearly repudiations of the 

trust, if any such existed, and the statute of limitations com- 
(136) menced to run from the time that the alleged trustee had placed 

himself in this hostile attitude towards the beneficiaries of the 
trust. A reasonable time had then elapsed, that  is, in 1895, to  
thoroughly test the mines for the purpose of determining whether they 
would yield the contemplated profits. The evidence shows that so 
much time was not required for that purpose. By act of 1899, ch. 78, 
marriage ceased to be a disability under the statute of limitations, and 
married women are no longer exempted from its operation by reason of 
their coverture. As in 1895 Coxe and Mills had repudiated the trust 
or  considered it  a t  an end by open and notorious acts and conduct indi- 
cating an intention no longer to  recognize it, and after a reasonable 
time had elapsed to ascertain if sufficient profits could be realized to 
repay the purchase money, interest, cost, and expense, the statute then 
was put in motion, and did not cease to  run because of the coverture of 
Mrs. Carson and Mrs. Williams. There can be no doubt that  Frank 
Coxe and Joseph C. Mills assumed a hostile attitude many years ago, 
one entirely inconsistent with the idea that  they held the land in trust 
for the defendants or those under whom they claim, and they evinced 
this hostility t o  the alleged trust in the most open and notorious man- 
ner. In Badger v. Badger, 2 Wall. (69 U. S.), 87, the Court, referring 
t o  laches and the rule barring the prosecution of stale claims, said, a t  
pp. 94, 95: '(NOW, the principles upon which courts of equity act in 
such cases are established by cases and authorities too numerous for 
reference. The following abstract, quoted in the words used in various 
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decisions, will suffice for the  purpose of this decision: 'Courts of equity, 
in cases of concurrent jurisdiction, consider themselves bound by the 
statutes of limitation which govern courts of law in like cases, and this 
rather in obedience to the statutes than by analogy. In  many other 
cases they act upon the analogy of the like limitation a t  law. But there 
is a defense peculiar to  courts of equity founded on lapse of time and 
the staleness of the claim, where no statute of limitation governs the 
case. I n  such cases courts of equity act upon their own inherent doc- 
trine of discouraging, for the peace of society, antiquated demands, 
and refuse to interfere, where there has been gross laches in prosecuting 
the claim, or long acquiescence in the assertion of adverse rights. Long 
acquiescence and laches by parties out of possession are productive of 
much hardship and injustice to  others, and cannot be excused but by 
showing some actual hindrance or impediment, caused by the fraud or 
concealment of the parties in possession, which will appeal to  the  
conscience of the  chancellor. The party who makcs such appeal should 
set forth in his bill specifically what were the impediments to an earlier 
prosecution of his claim; how he came to  be so long ignorant of his 
rights, and the means used by the respondent to fraudulently keep him 
in ignorance; and how and when he first came to a knowledge of the 
matters alleged in his bill; otherwise the chancellor may justly 
refuse to  consider his case, on his own showing, without inquir- (137) 
ing whether there is a demurrer or formal plea of the statute of 
limitations contained in the answer.' The bill, in this case, is entirely 
defective in all these respects. It is true, there is a general allegation 
tha t  the  'fraudulent acts were unknown to  complaiilant till within five 
years past,' while the statement of his case shows clearly that  he must 
have known, or could have known if he had chosen to inquire a t  any 
time in the last thirty years of his life, every fact alleged in his bill." 
And in 2 Perry on Trusts (6 Ed. by Howes), sec. 861 and note, it is 
said: "Equity will not usually lend its aid to establish or enforce a stale 
t rust ;  and when there has been great delay in bringing suit, even 
though the trustee has fraudulently concealed the facts from the bene- 
ficiary, the latter must definitely set forth in his bill the cause of his 
ignorance, the impediments to an  earlier prosecution of his claim, the 
means used by the trustee to mislead him, and how and when he ac- 
quired a knowledge of his rights," citing cases. To  prevent the opera- 
tion of the doctrine of laches or the staleness of the claim by a court 
of equity, the trust should be clearly established, and there should be 
some fraudulent concealment by the party affected by i t  of the facts, 
and an accounting for long delay in enforcing rights by the cestui que 
trust, and a showing of proper diligence. It was so held in the Badger 
case, supra. I n  Paschal1 V .  Hinderer, 28 Ohio St., 568, 578, cited and 
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quoted from in 1 Perry on Trusts (6 Ed. ) ,  sec. 229 and note, a t  p. 338, 
i t  is said that  the statute will bar where there has been an open denial 
or repudiation of the trust, brought home to the cestui que trusteat, 
which requires him to act, at  the time afterward elapsed amounts a t  
law to a bar, or when circumstances exist which, with the lapse of time, 
raise the presumption that the trust has been discharged or extin- 
guished. This doctrine of presumption of abandonment of rights, or 
laches, lvas adopted for the sake of repose, and because time necessarily 
obscures all human evidence, and deprives the parties of the means of 
ascertaining the nature of the original transaction and may close the 
doors of proof to those who claim under the party charged with the 
fraud or the assumption of a trust. I t  would be unfair and inequitable 
to  listen to  a party alleging a fraud or a trust after so long a lapse of 
time, and especially when it  appears that the only parties to  the trans- 
action are dead, or so disabled by mental and physical infirmities, as 
in this case, as to  deprive the party against whom the trust is asserted 
of the benefit of their testimony. And in the same case of Paschal1 v. 
Hinderer, supra, the Court, quoting with approval from TPilliams v. 
First Presbyterian Church, 1 Ohio St., 478, said: "Although i t  is true, 
as a general rule, that as between trustee and cestui que trust lapse of 
time is no bar, yet i t  is equally true that where the former, with the 
knowledge of the latter, disclaims the trust, either expressly or by acts 

that  necessarily imply a disclaimer, and unbroken possession 
(138) follows in the trustee, or those claiming under him, for a period 

equal to  that prescribed in the act of limitation to constitute a 
bar, such lapse of time, under such circumstances, may be relied upon 
as a defense." This Court affirmed this principle in McAden v. Pal- 
mer, 140 N. C., a t  p. 258, and referred to Speidel v. Hen~ici,  120 U. S., 
a t  387, where it was said by Justice Gray: "Independently of any 
statute of limitations, courts of equity uniformly decline to  assist a 
person who has slept upon his rights and shows no excuse for his laches 
in asserting them. 'A court of equity,' said Lord Camden, 'has always 
refused its aid to  stale demands, where the party slept upon his rights 
and acquiesced for a great length of time. Nothing can call forth this 
court into activity but conscience, good faith, and reasonable diligence; 
where these are wanting, the court is passive, and does nothing. Laches 
and neglect are always discountenanced, and, therefore, from the 
beginning of this jurisdiction there was always a limitation to  suits in 
this court.' Smith v. Clay, 3 Bro. Ch., 640, note. This doctrine has 
been repeatedly recognized and acted on here," citing many cases. 

It appears, therefore, that the statute begins to  run when the trust is 
closed, or when the trustee disavows the trust with the knowledge of 
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the cestui que trust, or holds adversely to the claim of those he repre- 
sented. Bacon v. Rives, 106 U. S., a t  p. 107. 

But we think this case shows most clearly that  Frank Coxe and Jo- 
seph C. Mills so dealt with this property as their own and as free from 
any trust, and in such an open, notorious, and public manner, and in 
such a decisive way, as to fix the defendants, or those under whom they 
claim, with notice. They do not disclaim knowledge of the facts or 
even attempt to  account for their long and protracted delay. The law 
favors the vigilant, and not those who sleep upon their rights. I n  this 
case the plaintiffs and those under whom they claim, and the assignees 
of the latter, have been in possession of this land all the time, appar- 
ently claiming it  as their own, without acknowledging any trust or 
accounting with the defendants or any one else for any of the profits, 
if any were made. Both Coxe and Mills committed acts which amount- 
ed to  a distinct disavowal or repudiation of any trust relation between 
them and Mrs. Carson and Mrs. TYilliams. I t  is not alleged or pre- 
tended tha t  they have fraudulently or otherwise concealed any facts 
from the defendants, so as to put then1 off their guard and to induce 
their long delay. Those now claiming that  there was a trust should 
have taken notice long ago that the time had arrived for them to assert 
it, and instead of doing so, they have delayed action until one of the 
two important witnesses is dead and the other is so feeble in mind and 
body, with faculties greatly impaired, as to be practically unable to 
testify. It would not be just or equitable, under the circun~stances, to  
extend the aid of the court to  the defendants, and we must decline to  
do so. The reasons which induce a court of equity to  withhold 
its aid in such cases are fully given and explained in Foulk v. (139) 
Brown, 2 Watts (Pa . ) ,  216, which was quoted with approval by 
Justice Burwell in Cox v. Brower, 114 K. C., 422, and Justice Hoke in 
the case of In re Dupree's Will, 163 N. C., 256, as follows: "The rule 
of presumption, when traced to its foundation, is a rule of convenience 
and policy, the result of a necessary regard to the peace and security of 
society. No person ought to be permitted to lie by whilst transactions 
can be fairly investigated and justly determined until time has in- 
volved them in uncertainty and obscurity, and then ask for an inquiry. 
Justice cannot be satisfactorily done when parties and witnesses are 
dead, vouchers are lost or thrown away, and a new generation has 
appeared on the stage of life, unacquainted with the affairs of a past 
age, and often regardless of them. Papers which our predecessors have 
carefully preserved are often thrown aside or scattered as useless by 
their successors. It has been truly said that  if families were compelled 
to preserve them, they would accumulate to a burdensome extent. 
Hence statutes of limitations have been enacted in all civilized com- 
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munities, and in cases not within them prescription or presumption is 
called in as an indispensable auxiliary to the administration of justice." 
See, also, I n  re Beauchamp's Will, 146 N. C., 256; Headen v. Womack, 
88 N. C., 468. It was held in the case of In  re Beauchamp's Will, supra, 
that coverture would not prevent the operation of the rule as to long 
delay and laches. See Headen v. Womack, supm. 

Plaintiffs contended that defendants could not recover on their coun- 
terclaim, because they had not alleged or proved that the clause of 
defeasance, or the terms creating a trust, had been omitted from the 
absolute deed by ignorance, mistake, undue influence, or fraud, which 
they insist is essential, and they relied on Xprague v. Bond, 115 N. C., 
530; but a decision of this point is not necessary, as we base our con- 
clusion on another and sufficient ground. 

This case was submitted to the jury upon the theory that the deed to 
Prank Coxe and his letters to the two fenze grantors, constituted a mort- 
gage, as the second issue will show. If this be the true construction, the 
cause of action was barred by the ten years statute, the mortgagee hav- 
ing remained in possession all the time; but the transaction partakes 
more of the nature of a defeasible purchase, as the vendors were not 
debtors to the vendee (Robinson v. Willoughby, 65 N. C., 520), and 
therefore they could not have been sued by the vendee for the amount 
($6,000) paid to them. The sale was conditioned on the returns being, 
within a reasonable time, sufficient to pay him back the purchase 
money, interest, and all expenses of working the mines, and this did not 
turn out to be the case. The proposition in the letter of 9 April, 1881, 
t o  Mrs. Carson, was never accepted and carried out, and does not, 

therefore, alter the situation. The letter also shows that Mr. 
(140) Coxe warned the vendors not to rely on the condition as to 

profits, because he was quite sure they would not be realized, 
but to rely on the money he had paid to them alone, as no mine in this 
State had been profitable, so far as he knew. We hold, though, that on 
the ground of laches and long delay (more than thirty years), unex- 
plained, defendants have lost any right they may have had to an 
accounting. Besides, the evidence does not show that the condition 
upon which they might redeem or recover the land was ever fulfilled, 
but tends to show the contrary. 

In the discussion we have assumed that defendants had an equity, 
but it is not necessary to decide this question, as, if it ever existed, it 
has been lost by their delay and inaction. As said by this Court: 
"Very certain i t  is, however, that the judgment of nonsuit should not 
be disturbed, for though i t  should be established and declared by a ver- 
dict that permanent damage has been done to the plaintiff's estate and 
interest, it is perfectly clear, both from the allegations of the plaintiff 
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and the uncontroverted facts, that the plaintiff's cause of action is 
barred by the three-year statute of limitations. The statute being 
properly pleaded, the error as to permanent damage, if any was com- 
mitted to the plaintiff's prejudice, was harmless, and no good would 
result by awarding a new trial." Cherry v .  Canal Co., 140 N .  C., 425. 
We, therefore, must affirm the judgment. 

Affirmed. 

Cited: Pritchard v. Williams, 175 N.C. 325; Rouse v .  Rouse, 176 
N.C. 173; Latham v. Latham, 184 N.C. 65; Cunningham v. Long, 186 
N.C. 532; S. v. Love, 189 N.C. 773; Marshall v .  Hammock, 195 N.C. 
501; Wise v .  Raynor, 200 N.C. 573; Ins. Co. v .  Morehead, 209 N.C. 
177; Teachey v. Gurley, 214 N.C. 293; Bright v. Hood, Comr. of 
Banks, 214 N.C. 422. 

ALLEN JORDAN ET AL. Y. J. A. SIMMONS. 

(Filed 12 May, 1915.) 

1. Tax Deeds-Limitation of Actions-Interpretation of Statutes. 
The three-year statute of limitations bars the right of action in favor 

of a claimant under a tax deed (Pell's Revisal, see. 2909), and the general 
statute, Revisal, sees. 390-395 ( l o ) ,  is broad enough to include actions for 
and against such claimant, and bars the right of action after the time 
stated in the general statutes from the execution of the tax deed. 

2. Pleadings-Tax Deeds-Limitation of Actions. 

The three-year statute of limitations in favor of or against the claimant 
under a tax deed to lands must be properly pleaded to be made available. 

3. Tax Deeds-Limitation of Actions-Possession. 

Sewzble, the three-year statute of limitations may not be successfully 
pleaded by the claimant under the tax deed against the original owner in 
possession of the lands. 

4. Tax Deeds-Purchaser-Husband a n d  Wife. 
A wife may become the purchaser of her husband's land under a sheriff's 

sale for taxes, paying for the same out of her separate funds, and acquire 
the title as  a third person may do. 

APPEAL by plaintiff from Adams, J., at September Term, (141) 
1914, of MONTGOMERY. 

Civil action to establish title and recover possession of a tract of 
land, instituted in May, 1903, and, as it now appears, only Allen Jor- 
dan was named in the summons as plaintiff. There seem to be facts in 
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evidence tending to show that i t  was thereafter prosecuted for both 
Allen Jordan and his wife, Mary, but there is no entry in the record a s  
i t  now appears showing that the wife was formally made a party. Both 
the husband and wife having died, a t  January Term, 1908, Molly Dea- 
ton, heir a t  law of plaintiffs, and J .  81. Deaton, administrator of both 
plaintiffs, were by formal order made parties plaintiff and, in April, 
1910, filed an elaborate complaint, styled an amended complaint, and 
again amended at  August Term, 1914, in which plaintiff alleges owner- 
ship of the land, in general terms. (2) That plaintiffs and defendants 
claim the land under Allen Jordan and alleging facts in impeachment 
of defendant's claim, on the ground of fraud. (3) That plaintiff is the 
owner under and by virtue of a tax title in which the land was sold for 
taxes in May, 1909; was bid off by one G. S. Beaman, the bid assigned 
to Mary Jordan, and conveyed to her by deed of sheriff, pursuant to 
the tax sale; the deed bearing date ti May, 1909. 

The defendant denied the ownership of plaintiffs, admitting, in 
effect, that he had acquired the title through Allen Jordan, denied the 
allegation of fraud, and pleaded the statute of limitations thereto, and 
pleaded, further, an estoppel by reason of a judgment in favor of J. P. 
Leach, the immediate grantor of defendant, against Allen Jordan. 

At the close of the evidence, on motion, there was judgment of non- 
suit, the case on appeal stating the ruling of his Honor and the reason 
for it, as follows: "It appearing to the court that the tax deeds intro- 
duced by the plaintiffs were executed on 6 May, 1899, and the sum- 
mons in this action issued 6 May, 1903; because it was not brought 
within three years of the date of the execution of the sheriff's deed. 
There being no evidence of fraud, the motion of the defendant is 
allowed." 

Plaintiffs, having duly noted their exceptions, appealed. 

W. A. Cochran for plaintiff. 
Thomas J. Jerome for defendant. 

HOKE, J .  I n  Laws of 1895, ch. 119, sec. 69, i t  was provided that no 
action for the recovery of real property sold for the nonpayment of 
taxes shall lie unless the same is brought within three years after the 
sheriff's deed is made, etc. The statute contained a proviso giving indi- 
cation that it was the intent and purpose of the lawmakers that the 

provision should operate in favor of the claimant under the tax 
(142) title and against the original owner, and, so construed, the sec- 

tion and the proviso are brought forward in 2 Pell's Revisal, ch. 
72, sec. 2909, being the last clause of the section, and see Lyman 2). 

Hunter, 123 N. C., 508. In addition to this, our general statute of 
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limitations, Revisal, secs. 390-395, subsec. 10, contains provision "that 
an action for the recovery of real property sold for taxes is barred 
unless the same is instituted within three years after the execution of 
the sheriff's deed." 

This last statute, in terms plain of meaning, is broad enough to 
include actions both for and against the claimant under the tax title, 
and, where the facts bring the case within its provisions and the yues- 
tion is properly presented, we think such claimant is also barred after 
three years from the execution of the tax deed. It is, however, in 
strictness, a statute of limitations and, as such, comes under the estab- 
lished rule that,  in order to be effective, i t  must be properly pleaded. 
Oldham v. Reiger, 145 N. C., 254; G u t h ~ i e  v. Bacon, 107 N. C., 337. 

On careful perusal of the record we find no plea of the statute in this 
aspect of the case, and the defenses arising thereunder are, therefore. 

u 

not properly available to defendant on the case as now presented. In  
addition to this, there is the permissible inference on the facts in evi- 
dence tha t  the original owner may have continued in possession of the 
property until within three years next before action brought, and the 
general rule is t h a t  a statute of limitations rarely operaLes against one 
in the enjoyment of the right. McNair v. Boyd, 163 K. C., 478. 

It was suggested on the argument tha t  a wife is not allowed lo  
acquire a tax title of her husband's property and hold the same for her 
own benefit, citing Laton v. Balcum, 64 N. R., 92. 

It may be tha t  a husband, in the management and control of the 
wife's property, is not allowed to buy in her property at  a tax sale, 
without her knowledge and consent, and hold same adversely to her. 
Such conduct might very well be considered such a breach of duty on 
his part  as to  render his purchase of none effect against the wife's 
ownership. But  we are not impressed with the position as applied to  
the facts of this case, and we see no reason, when a husband's property 
is sold for taxes, why a wife should not be allowed to  purchase for her 
own benefit. The case is referred to in Black on Tax Titles, see. 286, 
and while the author appears to give the general principles, announces 
his approval, and quotes extensively from the opinion, he seems to he 
somewhat hesitant about the position, and also quotes from an Indiana 
case as follows: "It seems to be settled law that  a husband, whoje 
duty i t  is to  look after the business interests of his wife and family as 
well as to support them, will not be permitted to  acquire title to the 
property of his wife by purchase a t  a tax sale, but we know of no law 
to prevent a wife from purchasing, a t  a public tax sale, the lands of 
her husband, . . . provided the purchase is made on her own 
account and with her own money. A wife is under no legal or (143) 
moral obligation to  pay the taxes on her husband's property." 
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On careful perusal of the record, we think the plaintiffs are entitled 
to  a new trial of the cause, and i t  is so ordered. 

New trial. 

Cited: Price v. Slngle, 189 N.C. 765; Speight v. Trust Co., 209 N.C. 
566; Bailey v. Howell, 209 N.C. 714. 

W. L.  XACE. ADMIXISTRATOR, v. CAROLINA i \ I INERSL COMPASY 
AND SEBE PITMAN. 

(Filed 12 May, 1915.) 

1. Master and Servant-Negligence-Safe Place to  Work-Duty of Servant. 
The rule holding the master to accountability in not furnishing his 

servant a safe place to work does not apply where the servant, an experi- 
enced man, necessarily, from the nature of the ~ i ~ o r k ,  required, in its 
various stages, to construct the place with reference to his own safety, 
and his injury proximately results either from his own negligent act in 
failing to do so or in  taking such reasonable and available precaution for 
his own safety as the dangerous character of his work required. 

2. Same-Trials-Evidence-Nonsuit. 
In an action to recover damages for the alleged negligent killing of the 

plaintiff's intestate, the evidence tended to show that  the intestate, on 
account of his experience and knowledge, had been empIoyed by the de- 
fendant as foreman in its feldspar and mica mine, having sole charge and 
direction of those doing the mining ; that in directing the work and assist- 
ing in digging out a piece of mica, the wall was undermined, causing i t  to 
fall on him and kill him. Held, a judgment of nonsuit upon the eridence 
was properly allowed. 

APPEAL by plaintiff from Long, J., at November Term, 1914, of 
MITCHELL. 

Action to recover damages for the alleged negligent killing of plain- 
tiff's intestate, Charles Buchanan. He n-as employed as foreman in 
defendant's feldspar and mica mine, and was killed by the falling of a 
bank of overhanging dirt and rock in the mine. which defendant avers 
was caused by his own negligent act, and not by its fault a t  all. 

The following testimony of plaintiff's witness, Coleman Pitman, ~vho  
worked with deceased in the mine, will sufficiently explain the character 
of the evidence in the case: "I was there when the dirt fell in. It was 
kinder undermined, and there was a block of mica sticking back in 
there, and we were taking that  out, and it  just fell over. By under- 
mining I mean digging back under the bank. That had been done all 
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along the tunnel, and then we went after the block of mica as big as 
your double fist. I was the one tha t  got the dirt from around the 
mica that evening. The fall occurred about 2 o'clock. . . . 
Charlie Buchanan ordered us to get the spar out of there, and (144) 
we dug in on the underside of the  wall, under his orders, to get 
out the feldspar. We did tha t  tha t  morning and also after dinner. 
. . . He was digging with us, and getting out the feldspar and telling 
the hands to do that.  We dug in under there, getting feldspar, along 
until he got to  the block of mica. 11-e dug 234 feet and over back in 
there. He  did not give any order to dig any certain length of feet. 
H e  was helping us dig under there, and saw and knew how far under 
me dug and that  we were undermining the wall; he mas helping to  do 
it. We dug all along under the wall from the mouth of the cut up to  
the  head of the cut. It was under the wall on the right-hand side we 
were digging. We discovered the mica along after dinner. We went 
back to  work about 12:30 or I o'clock. I discovered the block of mica 
on the right-hand side of the cut in the wall under which me had all 
been digging to  get feldspar. The block of mica was about 2 feet above 
the floor of the cut, or perhaps 18 inches; i t  mas straight back into the 
wall; perhaps 18 inches from the head of the cut. When I discovered 
it, I told Charlie Buchanan tha t  I had struck a block of mica, and he 
laughed and said to  get it out, and I set to work with my pick and dug 
after it on both sides. There was a hard substance around this mica. 
It was about the size of two hands, just in a kind of vein. I ~ ~ o r k e d  a t  
i t  about ten minutes. I do not think I dug in a foot. It is pretty hard 
stuff. I stripped the mica and dug on all sides of it. I dug half a foot 
before I stripped the mica. I was working under the orders of Charlie 
Buchanan, the foreman. Then Charlie Buchanan told Clifton Buch- 
anan to  go for the drill, and I went to help Charlie Duncan sort and 
Clifton. Then Charlie Buchanan took his pick and went to work. I-Ie 
did not say anything about my not knowing how to  dig mica. As 
quick as I stopped, he dug into the wall, and while he was digging the 
earth fell down on him and killed him. Digging on the underside of 
that  cut removed the support for the dirt that  was above it in the cut. 
Mr.  Sebe Pitman came to me after it happened, and asked n ~ e  the 
cause of the trouble. I told him Charlie Buchanan was digging in 
there when i t  fell. He  certainly dug in there and was removing the 
support for the dirt, and the dirt above there did fall on him. I did 
not notice how deep he dug in before it fell. I do not remember what 
position he was in when the dirt fell. I did not see the dirt fall; I 
looked around after i t  feil. I was 6 feet from him. It fell out of the 
place in the wall, starting about 6 feet above, and fell down to  where 
he was digging. No hole left in the mall much for it, just broke off 
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and left a kind of smooth place. I do not know that i t  was deeper in 
the center. The hole that  was left in the wall was about as deep one 
place as another, I should think; I really do not know about that. 
That  cut was 15 or 20 feet deep. That morning Charles Buchanan had 

helped to dig out the feldspar along under the wall, and told 
(145) the boys to  dig it  out. He was digging for mica about where he 

had been digging for feldspar. The digging in the morning had 
weakened the wall on the right-hand side, and it was the same wall 
he had undermined that he was digging the mica out of. The tunnel 
where it  had run in had undermined partly, and kept on going up with 
it. After I quit digging for mica, Charles Buchanan dug for it between 
two and five minutes. The digging I did was under his orders. It was 
my duty to  obey his orders. We had worked in that  cut all morning. 
I do not remember where we dug first." 

A paper was handed by defendant's counsel to plaintiff's witness 
M. C. Duncan, i t  being a written statement by him as to the transac- 
tion, and he testified that  i t  was true, as he understood it. It is as 
follows: "I was employed by the C. M. Co. on 24 April, 1914, and was 
working under orders of Charlie Buchanan, foreman of Deer Park 
Mine, No. 3, from whom I received all orders as to what duties to  
perform. On the morning of 24 April the open cut in which we were 
working had straight, firm sides, with no overhang. At about 9 o'clock 
the superintendent visited the mines, and no change of conditions had 
occurred. About 11:30 o'clock Fule Pitman said to  Buchanan that he 
had struck a block of mica in the side of the cut, and Buchanan told 
him to go after it. This Pitman did, and afterward Buchanan joined 
him and commenced undermining the side, and about 2:10 o'clock the 
overhang fell and buried Buchanan and Clarence Stewart." 

There was much evidence introduced by both parties, but the fore- 
going is the substance of its essential parts. At the close of the evi- 
dence the court ordered a nonsuit, and plaintiff appealed. 

'Charles E. Green, John C. McBee, and J .  W .  Pless for plaintiff. 
Black & Wilson, W .  C .  Newland, and S .  J .  Ervin for defendant. 

WALKER, J., after stating the case: It appears in this case that the 
intestate of plaintiff had been employed to work as foreman in the 
defendant's service, and as overseer of the work performed by others 
placed under his authority. He was an experienced miner, having been 
engaged in the business of mining for many years. Because of his 
expertness thus acquired, the defendant was induced to take him into 
its service. The work he was to  do on the day of the accident was left, 
in respect to  the method and manner of doing it, to  his own judgment, 
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and he was perfectly free to exercise his own common sense and skill 
in doing it. According to the evidence and the description of the con- 
ditions in the mine just before he was killed, he did not need any one 
to tell him that by digging under the projecting or overhanging bank 
of dirt and rock he was placing himself in a very dangerous position, as 
the unsupported bank would necessarily cave in when he re- 
moved the last prop that kept it in place. Any nian of ordinary (146) 
sense and common prudence would know of this danger and 
appreciate the risk of cutting out the foundation upon which a bank of 
dirt rests and leaving it overhanging, without any support, brace, or 
prop to prevent its falling in and crushing him, as he was in the way 
and must needs be hurt. The danger of such a place was so imminent 
that any ordinarily prudent man would not have so cut underneath 
the bank as to weaken its support and cause it to fall, or, if this was 
necessary to be done, would have taken measures to brace i t  in some 
way as the work progressed. This Court has often held that "an 
employer's duty to provide for his employees a reasonably safe place 
to work does not extend to ordinary conditions arising during the 
progress of the work when the employee doing his work in his own way 
can see and understand the dangers and avoid them by the exercise of 
reasonable care." ,S'impson v .  R. R., 154 N. C., 51. The rule was well 
stated in Covington v. Furniture Co., 138 N. C., 374, as follows: "The 
general rule of law is that when the danger is obvious and is of such a 
nature that it can be appreciated and understood by the servant as 
well as by the master or by any one else, and when the servant has as 
good an opportunity as the master or any one else of seeing what the 
danger is, and is permitted to do his work in his own way and can 
avoid the danger by the exercise of reasonable care, the servant can- 
not recover against the master for the injuries received in consequence 
of the condition of things which constituted the danger. If the servant 
is injured, i t  is from his own want of care." Warwick v .  Ginning Co., 
153 N. C., 262; House v .  R. R., 152 N. C., 397; Hicks v. Mfg.  Co., 138 
N.  C., 319. In  Armour v .  Hahn, 111 U. S., 313, i t  was held that the 
obligation of a master to provide reasonably safe places and structures 
for his servants to work upon does not impose upon him the duty 
towards them of keeping a building which they are employed in erect- 
ing in a safe condition a t  every moment of their work, so far as its safe- 
ty depends upon the due performance of the work by them and their 
fellows. The case of Cons. Coal and Mining Co. v. Floyd, 51 Ohio St., 
542, has many facts in common with this one, and they are sufficiently 
similar in that respect to make it a good authority. There it appeared 
that the intestate was killed by the fall of slate from the roof of a 
mine, due to the failure to install props while the work was in progress. 
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The claim for damages was sought to be sustained by a class of cases 
which hold that the duty of the master to provide a safe working place 
and machinery for his employees cannot be delegated, so as to absolve 
the master from liability in case of failure of the vice principal to per- 
form that duty. It does not seem necessary to review these cases. 
They are, as a rule, based upon the proposition that where the appli- 
ance or place is one which has been furnished for the work in which 
the servants are to be engaged, there the duty above stated attaches 

to the master. The Court said: "We need not discuss this 
(147) proposition, for we have not that case. Here the place was not 

furnished as in any sense a permanent place of work, but was a 
place in which surrounding conditions were constantly changing, and 
instead of being a place furnished by the master for the employees 
within the spirit of the decisions referred to, was a place the furnishing 
and preparation of which was, in itself, a part of the work which they 
were employed to perform. The distinction is shown in a number of 
cases, among which may be cited: Fruser v. Lumber Co., 45 Minn., 
235; McGinty v. Reservoir Co., 155 Mass., 183; Coal Co. v. Scheller, 
42 Ill. App., 619." And so in Petaja v. A. I. Mining Co., 32 L. R. A. 
(0. S.), 435, the facts were that the plaintiff was injured by the fall of 
ore while working in the room of a mine used by the hands while exca- 
vating for ore and getting it out. It was decided, and affirmed on a 
rehearing, that the place where the injury occurred must have been 
furnished by the master, or be one which his duty to the servant re- 
quired him to furnish and keep in a safe condition, before the ordinary 
rule of liability can be applied, and that the place then in question was 
not of that description. The Court said: "Now, if this room can 
properly be said to be a place furnished to the servants in which to 
carry on the master's business and which he must, a t  his peril, keep in 
reasonably safe condition, as a factory or warehouse, then the case 
should have gone to the jury; but if it is not such a place, then it falls 
within that other rule, that the duty of the master is performed by 
using reasonable care or furnishing suitable material and employing 
capable and efficient men to do the work. In  view of the case of 
Schrolder v. Flint and P. M. R. Co., 103 Mich., 213, and Beusley v. 
F. W. Wheeler & Co., 103 Mich., 196, cited in the former opinion, there 
is no doubt that a master must furnish a reasonably safe place for a 
servant to work if a structure is required for the carrying on of his 
business; and the briefs furnished in this case upon the part of the 
plaintiff would render us more assistance had they called our attention 
to cases establishing the claim that a master is obliged to make safe 
the place which the servant makes and occupies as a means of doing 
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his work or which results as an incident of the work, although it neces- 
sitates his presence in a place to a greater or less degree unsafe. I n  
such cases n ~ u s t  the master stay with or follow up the servants, to be 
certain that  they make the place safe, so tha t  they or some of them be 
not injured? There are many cases which d r a x  the distinction pointed 
out. Such a case is Beasley v. F. W .  Wheeler, supra." The same was 
held to  be lam in Fraser v. R. R. Lumber Co., 45 Minn., 237, where it 
JTas said: "An important consideration often overlooked is, whether 
the structure, appliance, or instrumentality is one which has been fur- 
nished for the work in which the servants are to be engaged, or whether 
the furnishing and preparation of i t  is itself part  of the work which 
they are required to perform." 

It was held in St. L. and ;If. R. R. Co. v. Baker, 163 S. W. (148) 
Rep., 152, that where a servant was employed to wreck a struc- 
ture, such as an unsafe building, or to do blasting and excavating, the 
duty of keeping the place of work safe, if it was originally so, devolves 
upon the serrant,  and not on the master. The rule that  an employer 
must exercise ordinary care to provide a safe place of work for his 
employee was held in Riley v. ATeptune, 103 N. E. Rep., 406, not to 
apply where from the nature thereof the  conditions are ever changing, 
so as to increase or diminish the danger in the course of the particular 
work, the same being passing risks arising out of the nature of the 
work and of which the servant is as well informed as the master. L. P. 
Cement Co. v. Bass, 103 N. E. R., 483. It was held in Andrews v. T. 
Mining Co.. 146 N. W. Rep., 394, that  the doctrine of furnishing a safe 
place to  the servant to  do his x o r k  does not apply where a niiner was 
killed while engaged in making "hitches" in which to place timbers to 
hold up the roof, "since he is required to make the piece of work safe 
as lie went." Nor, it has been said, does the rule of a safe place apply 
to building operations where conditions are continually changing, due 
to the acts of the servants themselves. Roshalt v. Worden-Allen Co., 
144 S. W, Rep., 650. It was not necessary tha t  intestate should have 
had any warning from the superintendent. He  was an expert hiinself 
in mining, and i t  did not even require that  one should be so thoroughly 
experienced in such work as he was to  know or understand that the 
work was dangerous, for a man of ordinary intelligence would know 
that  to  withdraw a prop or foundation from an object resting upon i t  
11-ould necessarily cause it to fall. 

"I. An employer may ordinarily assume that  an adult employee has 
that  knowledge which is acquired by common experience, and hence 
understands those dangers which may readily be known by common 
observation. 
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"2. All adult employees are presumed to have some knowledge of the 
properties of nature, and the operation of natural laws, such as the law 
of gravitation. 

"3. An employee assumes the risk of injury from obvious dangers, 
unless because of his immaturity, inexperience, or other disability he is 
incapable of appreciating the danger therefrom." Riley v. Neptune, 
103 N. E .  (Ind.), 406. 

No one should be allowed to justify or excuse his own improper con- 
duct by alleging that he expected that  another would prevent such con- 
duct on his part. Houston, etc., Railroad Co. v. Clemfnens, 55 Texas, 
88. Intestate was the author of his own misfortune, and no one was t o  
blame but himself. This is shown with as near an approach to a dem- 
onstration as anything short of mathematics will permit, as was said of 
a plain act of negligence in B. and P. Railroad Co. v. Jones, 95 U. S., 

439. The same Court, in Bunt v. 8. B. Mining Co., 138 U. S., 
(149) 483, where an employee had been killed by removing a post 

which supported the roof of a mine, thus causing the roof to fall 
upon him, said: "Bunt participated in taking out the post with full 
knowledge of the danger, and after the post had been removed sat  
down under the shattered roof. Recklessness could hardly go further. 
The evidence would warrant no other conclusion than that he took the 
risks of the work in which he was employed and that  his negligence in 
the course of that work was the direct cause of his death." The two 
cases are parallel with each other. The fact that  there a post was 
taken out, and here some dirt was dug out, can make no difference. I n  
this case the danger of the place where intestate was working, and the 
cause of the accident, were due to his own careless act in undermining 
the upper wall of dirt, so that i t  lost its natural support and fell upon 
him. The recent case of Neville v. Bonsal, 166 N. C., 218, in which a 
servant was killed by an act of the foreman similar to  the one that  
caused the intestate's death, is applicable. We held the master liable 
because the foreman had been negligent in digging a t  the bottom of an 
embankment, which caused the upper layer of dirt to fall and kill the 
intestate of the plaintiff in that case. The Court there said: "The 
work was being done under the management of one Stowe, who, about 
three hours before the cave-in, ordered the plaintiff's intestate to work 
a t  that  place. The evidence shows that Stowe was in and out of the 
pit all the time, and knew of the conditions. It is a fair inference from 
the evidence that  Stowe took no precautions to prevent a cave-in before 
the supporting bank of dirt was removed. It was the duty of Stowe to  
take such precautions as the situation permitted, so as to  prevent 
injury to  his subordinates when the bank of dirt a t  the base of the pit 
was removed; ordinary prudence dictated it." If the company was 
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held liable because of its foreman's culpable negligence in causing the 
death of the intestate by improperly excavating the bank of earth, so 
tha t  its support was weakened and i t  fell, i t  follows tha t  the company 
would not have been liable if the foreman himself had been killed by 
the same act of negligence, which would, in tha t  case, have been the 
efficient and proximate cause of the fatal injury. It was even held in 
Alteriac v. Coal Co., 161 Ala., 435, that  "Where a miner of many years 
experience saw a pot- or bell-shaped rock in the roof of a mine, and 
knew that  i t  was more or less disconnected and liable to  fall without 
warning a t  any moment, and after telling his superior of it, and that 
he would not work without timbers, but who returned to the work under 
the pot- or bell-shaped rock on being told to do so, and on the promise 
tha t  the timber would be sent a t  once, assumed the risk incident to his 
return and work thereunder." I t  nlust be borne in mind that  this fore- 
man of hands was himself a very experienced miner, and knew, as the 
evidence shows, what was the safe method of doing the work. It appears 
that  those of even less experience in mining knew of the danger. 
If he had been inexperienced and was put to do work of a dan- (1.50) 
gerous character without proper warning or instruction, the case 
might be different. He  knew of the danger and was fully able to take 
care of himself, and the fault was all his own. No man, by his own 
voluntary and negligent act, will be permitted to  impose liability on 
another for its injurious consequences, for he will not be allowed to 
reap an advantage from his own wrong. Wkitson v. Wrenn, 134 N. C., 
86. The peril TTas obvious, and he should not have caused it or exposed 
himself to  it. 

It follows tha t  there was no wrong committed by defendant which 
would make i t  liable for the intestate's death, and the nonsuit was 
properly granted. 

Affirmed. 

Cited: Brown v. Scofields Co., 174 S . C .  6 ;  Clenzents v. Power Co., 
178 K.C. 56; Hatley v. Wrenn, 169 X.C. 845; Christopher v. &lining 
Co., 186 N.C. 534; Darden v. Lassiter, 198 N.C. 429; McLean v. Hard- 
wood Co., 200 N.C. 314; Kennedy 21. Telegraph Co., 201 N.C. 758. 
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ELLEN WALKER v. P. R. PARKER. 

(Filed 19 May, 1915.) 

1. State's Lands-Entr~-~acant and Unappropriated-Former Grant- 
Statutes. 

Land once granted by the State to a citizen does not thereafter become 
vacant and unappropriated within the meaning of the statute, Revisal, 
sec. 1893, because the State may thereafter have acquired the land without 
putting i t  to a special use. 

2. State's Lands-Entry-Descriptions-Statutes. 
An enterer on State's lands must file with the entry taker a writing 

signed by him, giving the location of the lands sought to be entered, nearest 
water-courses, and remarkable places if any situated thereon, and natural 
boundaries, if any, of other persons, dividing the lands entered from other 
lands. (Rev., 1707.) 

3. State's Lands-Entry Taker-Publication-Protestantstatutes. 

The entry taker must cause a copy of the entry to be posted and pub- 
lished for thirty days in accordance with the statute, Revisal, see. 1708, 
within which time a protest may be filed by one claiming an interest in 
the lands. 

4. Same-Notice to Show Cause-Issues-Parties in Interest. 
Upon the filing of a proper protest to the entry, it is the duty of the 

clerk of the court to issue notice to the enterer upon State's lands to ap- 
pear a t  the next term of the court to show cause why his entry shall not 
be declared inoperative and void (Revisal, sec. 1709) ; and when this is 
done, i t  raises an issue to be heard and determined by the jury. 

5. State's Lands-Protestant-Allegations-Descriptions-hterests. 
The protestant to an entry of State's lands must allege in  his protest 

that  he claims a n  interest therein, or his protest will be dismissed ; and if 
he claims the lands under a former entry, he must name the grant and 
describe it with reasonable particularity. 

6. State's Lands - Protestant - Allegation - Former Grants-Enterer- 
Burden of Proof. 

Upon allegation, in the protest to a n  entry of State's lands that  a grant 
thereto had theretofore been issued, the burden is upon the enterer to  
show to the satisfaction of the jury that  the grant does not cover the 
lands described in his entry, and upon his failure to do so the grant wi1I 
not issue upon his entry. 

7. State's Lands-Former Grant-Entry-Color of Title-Issues. 
,4 grant of State's lands issued for  Iands previously granted is void for  

all  purposes, and does not constitute color of title, by express provision of 
the statute, Revisal, see. 1699, and a protest to the entry raises the issue 
of title solely between the enterer and protestant, in which' the State is not 
interested. 

198 
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8. State's Lands-Former Grant-Entry-Protestant - L411egations -Ad- 
verse Possession-Limitation of Actions-Burden of Proof. 

TT7here upon protest to the entry of State's lands it  is ascertained that  
the lands described in the entry a re  not contained in the former grant, the 
protestant may show, if he can, and upon proper allegation. that the lands 
a re  not vacant and unappropriated by sufficient adverse possession to take 
the title out of the State and vest it in himself. 

9. State's Lands-Protestant-Adverse Possession-Limitation of Actions 
-Burden of Proof. 

If the protestant to an entry of State's lands does not allege in his pro- 
test that  a grant has previously issued for tkie lands, but that the land is 
vacant and unappropriated by reason of adrerse possession, the burden of 
proof upon this allegation is upon the protestant. 

WALKER, J., concurs in  the result. 

APPEAL by defendant from Harding, J., a t  January Term, (151) 
1915, of WILKES. 

This is a proceeding to protest an entry. The protestant alleged in 
her protest that  she was the owner of two tracts of land, one of 45 acres 
and the other of 50 acres, the 50-acre tract being, as she allegcd, the 
land covered by the David Parker grant, and that if the land described 
in the entry was within the boundaries of these two tracts of land, i t  
was not vacant and unappropriated. 

The 50-acre tract is located between the 45-acre tract and the land 
described in the entry, and therefore the land in the entry could not be 
within the boundaries of the 45-acre tract, and the jury found that the 
David Parker grant did not cover the land in the entry. 

The protestant offered evidence of an adverse possession of the land 
for thirty years for the purpose of showing title out of the State. 

The jury returned the following verdict: 
1. I s  the land embraced in P .  R. Parker's entry as described on the 

map, or any part thereof, covered by the grant to  David Parker from 
the  State of North Carolina, under whom protestant claims? A. "No." 

2. I s  the plaintiff, Ellen Walker, seized and possessed of said land. or 
any part thereof, by virtue of open, notorious, continuous, and 
adverse possession under known and visible lines and boundaries (152) 
for a period of twenty years? A. "No." 

3. Has the plaintiff, Ellen Walker, or those under whom she claims, 
been in the adverse possession of the land referred to as the P. R. 
Parker entry in this case for thirty years, such possession being ascer- 
tained and identified under known and visible lines or boundaries? 
A. "Yes." 

4. I s  the land described in the entry and survey of plaintiff's conten- 
tions ~ a c a n t  and unappropriated? A. "Xo." 
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The charge of his Honor indicates that the second issue has not been 
properly transcribed and that the question really presented in that 
issue was whether the protestant had been in adverse possession of the 
land for twenty-one years under color. 

His Honor charged the jury that the burden was upon the enterer 
upon the third issue to satisfy the jury that the protestant had not been 
in the adverse possession of the land described in the entry for thirty 
years, and the enterer excepted. 

There was a judgment in favor of the protestant, and the enterer 
appealed. 

H. C. Caviness for plaintiff. 
Hayes & Jones, Finley & Hendren for defendant. 

ALLEN, J. "All vacant and unappropriated lands belonging to the 
State," subject to certain exceptions which are not involved in this ap- 
peal, are the subject of entry (Revisal, 1693), and i t  has been held that 
"Lands that have been once granted by the State to individual citizens, 
that is, cut off from the undefined public domain and appropriated to 
private uses, do not become vacant within the meaning of the statute 
simply because the State may in some way again acquire them, and fail 
to put them to any special use." S. v. Beavers, 86 N. C., 590. 

The person who claims the right to make the entry is required to file 
with the entry taker a writing signed by him, setting forth where the 
land is situate, the nearest water-courses and remarkable places that 
may be thereon, and the natural boundaries of any other person, if any, 
which divide the land entered from other lands (Revisal, 1707) ; and 
the entry taker is, among other things, required to cause a copy of the 
entry to be posted for thirty days at  three public places in the town- 
ship or townships in which the land covered by the entry is located and 
at  the courthouse door, and aIso to advertise the same for thirty days 
in a newspaper, if there is one in the county. (Revisal, 1708.) 

The purpose of this notice is to give information to the public, and 
any person who claims title or interest in the land covered by the entry 
has the right within the time provided for the publication of the notice 

and the advertisement, and not thereafter, to file his protest 
(153) (Garrison v. Williants, 150 N. C., 677), which should contain a 

denial that the land is vacant and unappropriated land belong- 
ing to the State, and allegations as to his claim or interest therein. 

The right to protest is not given to intermeddlers, but only to those 
who claim title to or interest in the land (Lumber Co. v. Clark, 152 
N. C., 5461, and the protestant is therefore required to assert his title 
or interest. 
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When the protest is filed it is then the duty of the clerk of the Supe- 
rior Court to issue notice to the claimant to appear a t  the next term of 
the Superior Court to show cause why his entry shall not be declared 
inoperative and void (Revisal, 1709), and the issue joined is then to be 
heard and passed upon by a jury. 

The State has no interest in this issue, because "it is immaterial to 
which one of her citizens she grants a particular tract of land; from 
each she gets the same revenue from it when granted" (O'Kelly v. 
Clayton, 19 N. C., 248), and since the act of 1893, now section 1699 of 
the Revisal, a grant issuing for land previously granted can work no 
injury to the State or to any citizen, as it is expressly provided by that 
act that such grants are "void for all purposes" and "shall under no 
circumstances constitute any color of title whatsoever to any person 
whomsoever." 

I t  has, therefore, been held that as the enterer has no right to enter 
land unless it is vacant and unappropriated land belonging to the State, 
that  the burden is upon him to prove that the land is subject to entry, 
but that this burden of proof is only as against the protestant. Wallcer 
v. Carpenter, 144 N. C., 647; Bowser v. Wescott, 145 N. C., 56; Cain eJ. 
Downing, 161 N. C., 598. 

The case of Bowser v. Wescott, supra, states more fully than either 
of the others the grounds upon which the ruling of the Court proceeds, 
which is, that since the act of 1885, requiring the registration of deeds, 
the enterer has access to the title of the protestant, and as he is assert- 
ing as against the protestant that the land is vacant and unappropri- 
ated, he should assume the burden of examining and locating the grant 
which the protestant claims covers the land and of proving that the 
land he proposes to enter is not within its boundaries. - - 

These cases, thus understood, inipose no burden upon the enterer 
which he ought not to assunie, and if the burden is sustained and the 
fact is establislied that the grant does not cover the land, the presump- 
tion then arises, as the State has issued no grant, that the title is in the 
State, and nothing else appearing, the enterer is entitled to his grant; 
but if the protestant wishes to contest the right of the enterer further, 
upon the ground that the title of the State has been lost by adverse pos- 
session, he must rebut the presumption, and the burden of the evidence 
shifts to him to furnish evidence of adverse possession. 

If the grant issues, no harm comes to the protestant if he has (154) 
a just claim, as the proceeding upon the protest is not one to try 
title (Lumber Co. v. Coffey, 144 N. C., 560), and in an action to recover 
the land after the grant issues, he may prove that the State had lost 
the title by adverse possession a t  the time the grant issued (Lovingood 
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v. Burgen, 44 N. C., 408), unless issues have been joined and a judg- 
ment rendered, which might work an estoppel. 

This presumption that title is in the State when no grant is shown is 
applied in contests between individual citizens for the recovery of land 
when the State is claiming no interest therein, and i t  would seem that 
the reason for the application of the principle would be stronger in a 
proceeding like this when i t  is shown that the State has issued no grant 
covering the land described in the entry, and when the protestant is 
claiming by adverse possession, and not because he has paid anything 
to the State for the land, and when the enterer proposes to pay what 
the State asks for it. 

The case before us goes a bowshot beyond any of those heretofore 
considered by this Court, as it appears that although the protestant sets 
out in her protest by metes and bounds the two tracts of land which she 
claims to own, a &-acre tract and a 50-acre tract, and says that the 
land is not subject to entry if within the boundaries of these two tracts, 
and although the jury has found that the land within the entry is not 
within the boundaries of the protestant's grant, she is permitted to 
offer evidence of adverse possession, although title by possession is not 
alleged in the protest as to the land proposed to be entered, and the 
burden is cast upon the enterer under the charge of his Honor to prove 
that the protestant has not been in adverse possession of the land for 
thirty years. 

This ruling leads to the conclusion reached by his Honor, and which 
is embodied in his charge to the jury, that if the enterer failed to satisfy 
the jury that tJhe protestant had not been in the adverse possession of 
the land for thirty years, they would answer the third issue "Yes," that 
is, if the protestant had not been in possession for thirty years the jury 
should find that she had been in possession for that  length of time. 

It was competent for the protestant to allege in her protest that the 
land was not vacant and unappropriated by reason of an adverse pos- 
session for thirty years, and to offer evidence in support of the allega- 
tion; but to impose the burden of proving the negative of this issue 
upon the enterer is in most cases to require an impossibility. 

Possession and use of land is evidence of an adverse possession, but i t  
is not adverse if not under a claim of right, and no one knows so well as 
the claimant whether the possession has been as of right or permissive. 

Again, there is no reason why the enterer should be observant of the 
condition and possession of the land prior to the time of taking out his 

entry, and he would not be in possession of the facts as to pos- 
(155) session, while the protestant would have full knowledge and 

could give information in detail as to the extent and length of 
possession. 
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The general rule as to the burden of proof is that the burden is upon 
him who alleges the affirmative (iWdlsaps v. McCormich, 71 N. C., 53; 
Edmonston v. Shelton, 46 N. C., 451), and that when a fact is peculiar- 
ly within the knowledge of a party, or the evidence is more available 
to him, or he has better means of knowledge concerning the fact to be 
established than the other party, he must assume the burden of proof. 
Cook v. Gziirken, 119 N. C., 17. 

The protestant, when he claims by adverse possession, alleges the 
affirmative of the issue, in that he says there has been an adverse posses- 
sion of the land for thirty years, and the evidence to sustain this allega- 
tion is peculiarly within his own knowledge, and the ruling of his Honor, 
therefore, contravenes the rules usually applied as to the burden of 
proof, and also substantially destroys the presumption that title is in 
the State, unless it is shown that a grant has issued. 

We therefore conclude that the correct rules upon the trial of a pro- 
test to an entry are: 

I. The protestant shall be required to state in his protest that he 
claims an interest in or title to the land covered by the entry; and if he 
fails to do so, his protest shall be dismissed. 

2. If he claims that a grant has issued for the land covered by the 
entry, he shall name the grant, and describe it with as much particu- 
larity as he can. 

3. When the protestant alleges that the State has issued a grant 
covering the entry, the burden is on the enterer to prove to the satis- 
faction of the jury that the grant does not cover the land described in 
the entry; and if he fails to do so, no grant can issue upon his entry. 

4. If the enterer establishes the fact that the grant described in the 
protest does not cover the land described in the entry, the protestant 
may, if he has so alleged in his protest, and not otherwise, prove that 
the land in the entry is not vacant and unappropriated land by reason 
of adverse possession, and that the burden of so proving is upon him. 

5. If the protestant does not allege in his protest that a grant has 
issued for the land, but that the land is vacant and unappropriated by 
reason of an adverse possession, the burden of proof upon this allega- 
tion is upon the protestant. 

We are, therefore, of opinion that the charge of his Honor as to the 
burden of proof was erroneous, and a new trial is ordered. 

New trial. 

WALKER, J., concurs in result. 

Cited: Land Co. v. Maxwell, 176 N.C. 142; S. v. Dowell, 195 N.C. 
528; Bank v. Turner, 215 N.C. 666. 
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(156) 
RALEIGH, CHARLOTTE AATD SOUTHERN RAILWAY COMPANY v. 

MECKLENBURG MANUFACTURING COMPANY. 

(Filed 24 May, 1915.) 

1. Railroads-Condemnation-Measure of Damages-Diminished Value. 
Compensation to the owner of lands acquired by a railroad company in 

condemnation proceedings is required by law, and includes indirect in- 
juries to. the land as well as  those of a physical Bind which will directly 
diminish its value, and which a re  capable of legal proof, and do not rest 
upon mere conjecture, speculation, or surmise. 

2. Same-Adaptation of Property-Prospective Use. 
The compensation to be awarded the owner of lands for a right of way 

acquired thereon by a railroad company under condemnation proceedings 
must be full satisfaction for the diminution in value of the property as  a 
whole, considering the purposes for which i t  was used, and is not confined 
to the value of the property in its present s ta te  and condition, but should 
be extended so as  to include its adaptation for future uses, and the depre- 
ciation of the whole resulting from the use of a par t  for railroad purposes. 

3. Railroads-Condemnation-Measure of Damages-Cotton Mills Settle- 
ment-Damages to  Plant-Employees-Incidental Use. 

Where a railroad company has condemned a right of way over lands 
used for a cotton mill plant and settlement, i t  is competent to prove, in 
showing the consequent depreciation of the value of the whole property, 
tha t  i t  had been appreciably aEected to its detriment by noises, smoke, 
cinders, jarring, discomfort, inconveniences, and other like causes inci- 
dent to the running of the trains on the right of way, and by the risks 
and dangers of fire and injnry to employees and their children; and that 
the use of the right of way, because of such things, would disorganize i ts  
help and tend to drive its operatives away, by rendering their condition 
uncomfortable, if not intolerable, requiring the substitution of cheaper 
and inferior labor, thus lowering the standard quality of the output of 
the mills; but the proof should be confined to the general facts, excluding 
such particulars as the number of hands the changed conditions would 
cause to leave, and a n  estimate of depreciation in value, based upon a 
capitalization of the pay rolls which will be increased by the evil effects 
of the right of way and the trains upon the employees and their families. 

4. Evidence-Witnesses-Experience-Knowledge-Expe~s. 
Upon the question of the amount of damage to a cotton mill plant and 

settlement caused by the acquisition and use of a railroad right of way 
on the lands, it is competent to show by witnesses, having actual knowledge 
of the lands and its improvements, the situation, uses, and surroundings of 
the same, and also their opinions based thereon, and upon their long obser- 
vation and experience in the same kind of business which is conducted on 
the premises in question. 
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5. Railroads-Condemnation-Measure of Damages-Common Damage* 
Special Use. 

The rule that damages common to all persons along the line of a n  ac- 
quired right of way are  not recoverable by the owner in condemnation 
proceedings does not apply when the land is taken and appropriated to a 
use which directly impairs its value by reason of the smoke, jarring, dan- 
ger, etc., because of its peculiar nature or particular enjoyment, though 
not necessarily in a direct physical way. 

6. Railroads-Measure of Damages-Evidence. 
Upon the question of compensation to be paid the owner of lands for a 

right of way acquired under condemnation proceedings, i t  is competent to 
show the value of the lands, with their improvements, or of the entire 
plant, before and after the taking, as  tending to show the depreciation 
caused thereby. 

7. Trials-Witnesses-Explanations4ncompetent Evidence-Procedure. 
Questions on cross-examination of a witness for the purpose of testing 

the value of his testimony may be proper when incompetent on direct ex- 
amination, and i t  is permissible for the witness to give his reason when 
confined within proper limits; and a n  improper reason will not necessa- 
rily render the opinion of the witness incompetent, for there may be other 
valid reasons, and where the reason is deemed to be incompetent, the ob- 
jecting party should expressly object to i t  or ask that  i t  be stricken out. 

8. Appeal and Error-Evidence-Competent i n  Part-Objections and  Ex- 
ceptions. 

Where objection is made that  the answers of witnesses have taken too 
broad a range, and some of the testimony is competent, the objection 
should be made to the incompetent matter, specifying it, and not to the  
answer as  a whole. 

APPEAL by both parties from Narding, J., a t  November Term, (157) 
1913, of MECKLENBURG. 

This is a petition to  rehear the former decision in the above entitled 
case, which is reported in 166 N. C., 168. The petition was filed by the 
defendant and relates only to  the plaintiff's appeal, in which a new trial 
was given for reasons stated in the opinion of the Court. The proceed- 
ings were brought for the condemnation of a right of way over the 
defendant's lands, upon which it had erected a mill for the manufacture 
of cotton goods, with its buildings for employees and other appurte- 
nances. The'contentions of the parties upon the issue as to  damages 
are thus stated in the opinion of this Court: 

"The plaintiff's exceptions are numerous, but all refer to  the evidence 
and the charge on the nieasure of damages. 

"The plaintiff contends that  the defendant was entitled as compensa- 
tion to  the value of the land embraced in the riglit of way, plus any 
direct actual damages to any part of the remaining land. 
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"The defendant contends that the compensation to which i t  is en- 
titled is the difference in the value of its entire manufacturing plant 
and premises, embracing 20 acres, before the right of way was con- 
demned and afterwards, and that this difference in value is to be esti- 
mated by taking into consideration that the operation of a steam rail- 
road would inconvenience and annoy the operatives by the noise, 
smoke, and inconvenience produced by the trains operating in prox- 
imity to their houses; that the dangers and perils to the operatives in 
going to and from their work would be increased by having to cross 

said railroad track; that the lives and limbs of the children of 
(158) the mill operatives will be imperiled by their crossing said track 

in going to school and while playing near by; that their parents 
would be in constant fear, while a t  work in the mill, lest the children 
should be run over by the passing trains, and that on account of these 
conditions the better class of operatives will be driven away and the 
defendant will be able to secure in their places only inferior help at  
increased wages, with result of decrease in the quantity and quality of 
the mill output and an increase in the cost of production, thereby ma- 
terially depreciating the market value of the property as a cotton 
manufacturing plant." 

This Court held: "The right of eminent domain is granted because 
the public interest requires that private property shall be taken for 
public use under the circumstances and in the manner prescribed by 
law. The owner is entitled as compensation to the actual and direct 
damages which he may sustain by being deprived of his property. 
These damages are limited to those which embrace the actual value of 
the property taken and the direct physical injuries to the remaining 
property." Referring to the contentions of the defendant as to the 
considerations, and the facts, which should enter into the assessment of 
damages, as above set forth, the Court said: "The jury were allowed 
to consider these as grounds of damages, and also to introduce as ex- 
perts cotton manufacturers to give their opinion as to the effect upon 
the value of this mill property by the laying out of the plaintiff's right 
of way. These experts estimated that the difference on the pay roll 
from the above causes would be $4,000 to $5,000 per year, which they 
capitalized a t  $60,000 to $80,000, and expressed their 'expert opinion' 
that the plaintiff should pay the defendant this sum of money as dam- 
ages for the right of way 100 feet wide, of which only some 20 feet 
probably is actually occupied by the railroad, and a little over 300 
yards long." The Court rejected this evidence, which the lower court 
allowed to be heard, upon the ground that it was conjectural and specu- 
lative, and did not fall within the rule laid down, that the defendant 
was entitled to recover as compensation the actual and direct damages 
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which it may sustain by being deprived of its property, which are 
limited to those that embrace the actual value of the property taken 
and the direct physical injury to the remaining property. The defend- 
ant asks that we rehear and reverse that decision, upon the following 
grounds and because of the errors therein, which are assigned in the 
certificate of counsel, by which we are restricted, as follows: 

"1. The Court erred in holding that only evidence of actual physical 
injury to the land not taken could be considered. 

"2. The Court erred in holding that in ascertaining the depreciation 
in the market value of the land the defendant was not entitled to have 
the whole plant considered and valued. 

"3. The Court erred in holding that the defendant was not (159) 
entitled to show depreciation in the market value of the land on 
account of dangers, inconveniences, and annoyances to its mill oper- 
atives and their children as the result of the running of trains at  grade 
through the mill village over the plaintiff's right of way. 

"4. The Court erred in holding that it was not competent for the 
defendant to show that the operating of trains over the right of way 
through the mill village would disorganize help, increase wages, and 
decrease production of the defendant's manufacturing plant. 

"5. The Court erred in holding that the dangers, inconveniences, and 
annoyances suffered by the defendant, as the result of the operation of 
trains over the right of way in question, were common to all property 
owners alike. 

"6. The Court erred in holding that the opinion of experienced cotton 
manufacturers were incompetent to show the depreciation in the market 
value of the defendant's plant, on account of the dangers, annoyances, 
and inconveniences resulting from the operation of trains through its 
mill village. 

"7. The Court erred in declaring that the jury were allowed to con- 
sider as grounds of damages the estimates of mill 'experts' as to the 
increased pay roll of the defendant, capitalized a t  from $60,000 to 
$80,000. 

"8. The Court erred in stating that there was no evidence tending to 
show that the defendant had lost even one of its operatives by reason of 
the location of the plaintiff's tracks, or had been forced to pay higher 
prices to its operatives, or hire inferior help for that cause." 

Under each assignment of error, and as a part thereof, the particular 
part of the opinion of this Court to which i t  is addressed is set out, for 
the purpose of showing the ruling of this Court alleged to be erroneous. 
I t  is not necessary to repeat them here, as they can readily be found in 
the opinion. The foregoing statement will be sufficient for a clear un- 
derstanding of the questions raised on this rehearing. 
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Tillett & Guthrie for plaintiff. 
Cansler & Cansler and J. W. Keerans for defendant. 

WALKER, J., after stating the case: I n  this case both parties appealed 
to  this Court from the judgment below, the defendant upon the ground 
that  the land was not subject to  condemnation under our statute which 
exempts certain property from the operation of the law. This view was 
rejected by the Court, the writer of this opinion dissenting. The plain- 
tiff's contention that  there were errors in the rulings and charge of the 
court below was sustained and a new trial ordered. 

The first five errors, in our former decision, now assigned, may natu- 
rally be considered together, as if we were wrong in holding that 

(160) only the value of the land actually taken, and the direct physi- 
cal injury to that which was left, can be considered, there was 

error, and the other assignments relate only to  the extent of the error. 
We are satisfied, upon reconsideration of the case, that the rule thus 
stated by the Court was entirely too narrow and restricted, and if 
applied without modification, or, a t  least, full explanation, will not 
afford just compensation to those whose lands may be appropriated for 
a public use; but we do not think this requires that  the former conclu- 
sion or judgment of this Court should be reversed, for reasons to be 
hereinafter stated. 

It may be said, generally, that  there are some, if not many, indirect 
injuries t o  land, not necessarily of a physical kind, which will diminish 
its value, and which are susceptible of the kind of proof which the law 
requires in cases generally. It may, in the beginning, be readily and 
fully conceded that mere conjecture, speculation, or surmise is not 
allowed by the law to be a basis of proof in respect of damages or com- 
pensation. The testiniony offered should tend to prove the fact in ques- 
tion with reasonable certainty. Byrd v. Express Co., 139 N. C., 273; 
Machine CO. v. Tobacco Co., 141 N. C., 284. There are expressions in 
the case of R. R. v. Wicker, 74 N. C., 220, which give some support to  
the ruling in this case; but the principles stated in that  case have been 
greatly modified by subsequent decisions of this Court, and we have 
been brought more in line and into more perfect agreement with the 
prevailing thought upon this subject, as exhibited in the many decisions 
of other courts. We are not permitted to  apply the same rule in a case 
of this sort as obtains with reference to  one where there has been no 
condemnation or taking of land for a public use, and where the injury 
complained of may be no more than a mere inconvenience or annoy- 
ance to  an adjacent proprietor which is common to all others similarly 
situated. We hold our property subject t o  all necessary or reasonable 
police regulations, and private inconvenience must give way to the 
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public good; but i t  is quite a different thing when the property of the 
individual is taken or condemned for public use, for in such a case the 
positive law requires, as well as justice and equity, that we should 
make fair and reasonable conlpensation. 

The case of Austin v. R. R., 108 Ga., 671, was relied on in the former 
opinion to sustain the doctrine that the injury to the part of the land 
not taken must be direct and physical; but that was not a case of 
condemnation, where the land was taken for a public use, nor was there 
any invasion of property or physical interference therewith. The 
Court held that the right to recover damages or compensation for in- 
jury or inconvenience resulting from noise of the passing trains, smoke, 
jarring or vibration, or any other annoyance, was incident to the taking 
of the property or some invasion of it, or obstruction of some right or 
easement connected with or appurtenant to it, and that the in- 
convenience or annoyance alone will not furnish an independent (161) 
ground for the assessment of damages; and this was so, said the 
Court, because the right to "compensation" is given only where there 
has been a "taking" of private property. When such is the case, not 
only the direct but the incidental injury resulting in a diminution of 
its value may be considered in making compensation. This Court more 
recently has considered the Austin case in R. R. v. Armfield, 167 N. C., 
464, where i t  was said: "The rule for awarding damages in condemna- 
tion proceedings was not involved in the decision, and, on this ques- 
tion, Simmons, C. J., delivering the opinion, said: 'In such a proceed- 
ing the effect of smoke and noise in the operation of trains are properly 
to be considered in so far as they tend to impair the value of the 
property'; and, referring to and distinguishing a former decision of the 
Georgia Court, he further said: 'In our own case of Steiner v. R. R., 
44 Ga., 546, the tracks were in the street, immediately in front of 
plaintiff's residence, physically invading his right of way and thereby 
giving him a cause of action. When there has been this physical inter- 
ference, there is a "damage" in connection with the taking of private 
property, consisting of an easement of right of way, and the plaintiff, 
being thus damaged, is allowed to show all the elements of damages. 
The effect of smoke and noise is considered, not as an independent ele- 
ment of damage, but as tending to prove the value after the railroad 
has taken or damaged property or some right appurtenant.'" The 
case, therefore, instead of being an authority for excluding annoyance 
from noise, smoke, vibration, etc., as matters affecting the value of the 
property, and therefore as proper to be considered in estimating the 
damage, is strongly the other way, so far as  a case where the very 
point was not involved can be an authority. This Court, on the au- 
thority of the Georgia case and many others, deliberately concluded, 
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in the Armfield case, that  such proof as was offered by the appellee, in 
regard to  noises, smoke, etc., was admissible to show diminution in the 
value of the land as a basis for the award of compensation. I t  is there 
said: "In these and all other cases where this question of condemning 
a right of way is substantially presented the principle as stated is only 
intended to  exclude considerations of sentiment or personal annoyance, 
detached from any effect on the pecuniary value of the property or the 
allowance of damages purely of a speculative character; and accord- 
ingly i t  is held here and in well considered cases elsewhere that in 
awarding damages for a railroad right of way plaintiff shall be allowed 
to recover the  market value of the property actually included, and for 
the impairment of value done to  the remainder, and tha t  in ascertaining 
the amount it is proper, among other things, to consider the inconveni- 
ence a,nd annoyances likely to arise, in the orderly exercise of the ease- 
ment, which interfere with the use and proper enjoyment of the prop- 

erty by the olmer, and which sensibly impair its value, and in 
1162) this may be included the injury and annoyance from the jar- 

ring, noise, smoke, cinders, etc., from the operating of trains and 
also damage from fires to the extent that  i t  exibts from close proximity 
of the property, and is not attributable to  defendant's negligence," 
citing R. £2. v. rlfclearz, 138 N. C., 498; L11-ozcn 2;. Power Co., 140 N. C., 
333; Chicago v. Taylor, 125 U. S., 161; R. R. v. Hall, 78 Texas, 169 
(9 L. R. A., 209) ; Tel. Co. v. Darst, 192 Ill., 47 (85 Am. Rep., 288) ; 
Lewis on Em. Dom. (3 Ed.) ,  sec. 306 (478) ; 2 Elliott on Railroads, 
see. 978; 15 Cyc., p. 724. 

We may pause here to state that  we need not decide whether risk 
from fires likely to  be caused by negligence may be considered in the 
general estimate, for there is no such question presented by the excep- 
tions, as there was no special instruction given in regard thereto. 

We do not perceive why the case of R. B.  v. Church, 104 N. C., 529, 
is not an authority for the position that the proof is not confined to 
direct physical damage to  the property, but may include annoyance or 
inconvenience to  those occupying the premises or the buildings there- 
on, provided the jury find that the value of the property is diminished 
thereby. There is no substantial difference between the two cases. TTe 
will refer to tha t  case a little more fully, as i t  seems to  be a direct and 
valuable authority as to  several of the questions presented in this 
record. It points out the marked difference between showing a diminu- 
tion in value of the property, on account of the several annoyances 
from passing trains. and proving them for the purpose of recovering 
special damages for the annoyance itself, as a distinct element of dam- 
age. The one is proper, and the other is not. The interruption or dis- 
turbance of religious services held in the church, by reason of the noise 
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and other causes incident to the running of trains, and the frightening 
of horses of the worshippers from the same causes, was held to be 
proper for the consideration of the jury in determining how, if a t  all, 
the value of the property as a site for the church had been thereby 
affected, and not as, in themselves, separate items of damage. We do 
not see why the case is not parallel with this one. If i t  is competent to 
prove those things, as tending to show a diminution in value of the 
particular land for church purposes, why not apply the same rule to 
similar annoyances as tending to show a decrease in the value of land 
for mill purposes? The result is apt to be the same in the one case as 
in the other, though not, perhaps, of the same degree. The two cases 
are, at  least, sufficiently analogous to make R. R. zJ. Church an au- 
thority for the position we have taken. The risk or danger of the 
property being damaged or destroyed by fire set out by passing trains 
is another matter which is proper to be taken into account for tKe pur- 
pose of showing how the property has been lessened in value by the 
location of the right of way on the land, and the word "property" must 
be taken as including the entire plant, or the land enhanced in 
value by the mill, other structures and other improvements (163) 
placed upon it, and the difference in value is the measure of 
compensation. These views are strongly supported by many authori- 
ties in other jurisdictions. Pierce on Railroads, pp. 210, 211; Baker v. 
R. R., 236 Pa., 483; R. R. v. Williams, 133 Ga., 679; R. R. v. Nix, 137 
IlI., 141; Kayser v. R. R., 88 Neb., 343; Moore v. R. R., 130 N. Y., 523; 
R.  R. v. Kirkover, 68 N. E. (X. Y.), 366; Summerville v. R. R., 22 
N. J. Law, 495; R. R. v. Board of Education, 32 Utah, 305; Duke of 
Buccleuch v. Boards of Works, L. R. 5, H. L. 418; Comstock v. R. R., 
169 Pa., 287; Summerville v. Doughty, 22 N. J. L., 495; R. R. v. Coly, 
73 Wash., 291; Gas Transp. Go. v. Cartee, 149 Ky., 90; R. R. v. Bluchle, 
234 Mo., 471; Power Co. v. Broneau, 41 Utah, 4 ;  R.  R. v. White Villa 
Club, 155 Ky., 453; R. R. v. Munsell, 38 Okla., 253. 

The above cases fairly and fully illustrate the prevailing doctrine of 
the courts and the utmost extreme, in some instances, far beyond those 
here proposed, to which it has been carried. Instructive cases as to spe- 
cial features of the subject will be found in R. R. v. Mendosa, 193 Mo., 
518, as to risk from fires affecting the value without regard to proba- 
bility of fire even by negligence: Kayser v. R. R., supra, as to noise, 
smoke, and other annoyances; R. R. v. Board of Education, supra, as 
to danger of railroad tracks and other hazards and inconveniences, as 
affecting public school grounds; R. R. v. Bass, 9 Ga. App., 83, as to in- 
ability to hear over a telephone, prevalence of smoke, dust, and other 
like facts. The Court said, in Snyder v. E. R., 25 Wis., 60: "There is 
a very wide distinction between giving damages for such remote and 



I N  THE SUPREME COURT. [I69 

possible injuries and compensating the owner for the actual deprecia- 
tion of his property because of its exposure to  such hazards and dan- 
gers. Whatever may cause the depreciation, the loss to the owner is 
the same. If in consequence of its exposure to  these remotc injuries 
the property is diminished one-half in value, then this decrease in 
value measures the actual loss to  the owner." And in R. R. v. Hill, 
56 Pa.  St., 460: "We do not see much difference, in the nature and cer- 
tainty of the exclusion of the customers of this mill, between an abso- 
lute physical obstruction, directly in their way, and others which con- 
tinually threaten their lives and limbs in the use of the ordinary means 
of getting there." This question was carefully discussed in R. R. v. 
Cont. Brick Co., 198 Mo., 698, with special reference to the exposure of 
property t o  fire by the location of the right of way and its proximity to  
buildings and other inflammable material. The Court said: "A pru- 
dent business man would generally prefer to  purchase property in which 
to  conduct his business which is not peculiarly liable to  destruction by 
fire, even though the menacing party may be solvent and liable t o  
responsibility in damages." 10 A. and E .  Enc. (2 Ed.), pp. 1117 and 

1118, and notes 1 and 2, and cases cited. It all comes to this a t  
(164) last, that  the landowner is entitled "to full and complete com- 

pensation, and i t  must include everything which affects the value 
of that  which is taken in its relation to  the entire property," as said in 
Abernathy v. R. R., 150 N. C., 97. The Court also said, in Brown v. 
Power Co., 140 N.  C., 333: "Certainly where, by conipulsory process 
and for the public good, the State invades and takes the property of its 
citizens in the exercise of its high prerogative in respect to property, i t  
should pay t o  him full compensation. The best authorities are to  that  
effect. . . . The State has conferred upon the company, to enable it to 
accomplish these beneficent results, one of the highest and most dan- 
gerous of its sovereign powers, that  of eminent domain. An essential 
and elementary condition precedent annexed to the exercise of this 
power is that  the owner of property, who is compelled to surrender it, 
shall have full compensation." It was stated in U.  S. v. Grixxard, 219 
U. S., 180 (5 L. Ed., a t  166, 167), that  the rule of compensation re- 
quires that  the landowner should be paid for the part actually taken 
for the right of way, and in addition thereto justice demands that he 
also be remunerated for the further loss incurred in the depreciation of 
what remains of the land which results from such taking, and also in 
its future use and value, and this loss is not confined to direct physical 
injury, but the injury should extend to all incidental injuries to the 
part  not taken which are caused by the location of the right of way, 
and which tend to reduce its value. The Court then says: "To say 
that  such an owner would be compensated by paying him only for the 
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narrow strip actually appropriated and leaving out of consideration the 
depreciation to the remaining land by the manner in which the part 
was taken and the use to which i t  was put would be a travesty on jus- 
tice." In  order to arrive a t  this full compensation, the jury must con- 
sider the land with its improvements as a whole and the effect thereon 
of the appropriation of a part for a right of way, with reference, of 
course, to any loss in value by reason of such taking and the uses to 
which the land so taken is to be applied. We so held in R. R. v. Arm- 
field, supra; Brown v. Power Co., supra; R. &. v. Church, supra, and 
the principle is sustained by numerous decisions in other courts. R. R. 
v. Hill, 56 Pa. St., 460; R. R. v. Cont. Brick Co., 198 Mo., 698; Foust 
v. R. R., 212 Pa. St., 215; Rouck v. Cedar Falls, 134 Iowa, 563; R. R. 
v. Roeder, 30 Wash., 247; R. R. v. L. A. Synod, 20 Idaho, 573; Rrain- 
erd v. State, 131 N. Y. Suppl., 221; R. R. v. Chamberlain, 100 Va., 402; 
Pause v. Atlanta, 98 Ga., 95; Jeffreys v. Osborne, 145 Wis., 351; R. R. 
v. Memphis, 126 Tenn., 275; R. R. v. White Villa Club, 155 Ky., 453; 
Nelson v. Atlanta, 138 Ga., 347; R. R. v. Gordon, 184 Ill., 456. As we 
have shown, we held in Abernathy v. R. R., supra, that the compensa- 
tion must be full and complete and include everything which affects 
the value of the property taken and its relation to the entire property 
affected. Speaking of the method of ascertaining the value and 
the depreciation, the Court said in Brainerd v. State, supra: (165) 
"It is a matter that must be left to the judgment of the court, 
but i t  may be safely asserted that no element should be excluded in 
arriving a t  the market value of the premises which it is customary for 
the business world to consider in determining such market value, or 
which an ordinarily prudent man would take into account before fdrm- 
ing a judgment as to the market value of the property which he is 
about to purchase." And in R. R. v. Hill, 56 Pa. St., 460, the Court 
thus referred to the same subject: "We regard the testimony as but a 
mode of ascertaining the measure of damages, sanctioned by the au- 
thorities, vie., the difference between the value of the property after 
the construction of the railroad and before; the amount of deprecia- 
tion when ascertained by proper tests being the amount the owner 
should be entitled to." But the jury, in fixing the value and estimating 
the loss, are not confined solely to a consideration of the property in 
its present state and condition, but may go further and take into con- 
sideration the uses to which it may be adapted in the future, and 
predicating the value upon this also, they will determine what deprecia- 
tion has resulted by the taking and use of a part of the property. Mills 
on Em. Domain, sec. 173. We said in R. R. v. Armfield, supra, quoting 
in part from Pierce on Railroads, p. 217: "In estimating the value, all 
the capabilities of the property and all the uses to which i t  may be 
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applied or for which it is adapted are to be considered, and not merely 
the condition i t  is in a t  the time and the use to which i t  is then applied 
by the owner. Speaking to this same question, Pierce on Railroads, 
p. 217, states that the author (Lewis on Eminent Domain) says: 'The 
particular use to which the land is applied at  the time of the taking is 
not the test of its value, but its availability for any valuable or bene- 
ficial uses to which i t  would likely be put by men of ordinary prudence 
should be taken into account. It has been well said that the compen- 
sation is to be estimated by reference to the uses for which the prop- 
erty is suitable, having regard to the existing business and wants of 
the community, or such as may reasonably be expected in the immedi- 
ate future. But merely possible or imaginary uses, or the speculative 
schemes of its ~rourietori are to be excluded.' " In this connection we 

A L 

may well refer to what is said in the following cases: "A citizen must 
surrender his private property in obedience to the necessities of a 
growing and progressive State, but in doing so he is entitled to be paid 
full, fair, and ample compensation, to be reduced only by such benefits 
as are special and peculiar to his land." 12. R. v. Platt Land, 133 
N. C., 266. "It need hardly be said that nothing can be fairly termed 
compensation which does not put the party injured in as good condi- 
tion as he would have been if the injury had not occurred. Nothing 
short of this is adequate compensation." R. R. v. Heisel, 47 Mich., 
378. Where, in the nature of things, there can be no market value of a 

piece of land, as separated from an extensive business enterprise 
(166) in connection with which i t  is used, its value cannot justly be 

determined without considering the use to which i t  has been 
appIied. "The value of the land consists in its fitness for use, present 
and future; and before it can be taken for public use the owner must 
have just compensation. If he has adopted a peculiar mode of using 
that  land by which he derives profit, and he is to be deprived of that 
use, justice requires he should be compensated for the loss. That loss 
is the loss to himself. It is the value which he has, and of which he is 
deprived, which must be made good by compensation." R. R. v. Mem- 
phis, supra. 

We are of the opinion that those called "experts" in this case were 
competent to give their opinion as to the value of the land or plant and 
its depreciation by the location of the right of way and the uses to 
which i t  was afterwards put by the plaintiff. They were not testifying, 
i t  appears, strictly as experts, but with actual knowledge of the land 
and its improvements, its situation, uses and surroundings, and their 
several opinions were based upon such knowledge, aided by their long 
observation and experience in the same kind of business which is car- 
ried on by defendant on the premises in question. It would seem that 
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the competency of such evidence was expressly decided in R. R. v. 
Church, supra, by this Court. But there are other cases equally as 
strong in support of its competency. Davenport v. R. R., 148 N. C., 
287; Sykes v. Payne, 32 N. C., 280; Wade v. Telephor~e Co., 147 N. C., 
222; Cotton Mills v. Assurance Corporation, 161 N. C., 562, where the 
Court said, a t  p. 564: "The court erred in refusing to perinit the wit- 
ness Taylor, who had twenty years experience in the cotton mill busi- 
ness, to  state whether work of this character was the repsir of or an 
addition to the mill plant. The evidence offered was not a mere matter 
of opinion, but the result of knowledge and observation by the witness. 
Davenport v. R. R., 148 N. C., 287; Ives v. Lumber Co., 147 K. C., 
306; Morrisett v. Cotton Mills, 151 N. C., 33. It is true, the jury, upon 
all the evidence, could have drawn their own conclusion on this point. 
But the evidence of Taylor, if it had been admitted, mould have been 
only a matter for consideration by them, and not conclusive." As held 
in R. R. v. Cont. Brick Co., supra, the knowledge and experience of 
such witnesses, acquired while engaged in the same kind of business, 
adds weight and trustworthiness to their opinions, and theirs is exactly 
the kind of knowledge that is needed in order to obtain an intelligent 
estimate of that  "just compensation" called for in a case of this kind. 
See, also, Jepreys v. Osborne, 145 TTis., 351; R. R. v. Colunxbia, etc., 
Synod, 20 Idaho, 573; R. R. v. Hill, supra. 

But i t  is suggested that  these supposed elements of damage are com- 
mon to all persons along the line of railway whose property is similarly 
circumstanced, that  is, there is the same exposure to fire, smoke, noise, 
dangers, and hazards to  persons, as well as property. I n  the 
first place, there is no evidence that there is any plant, the same (167) 
as this one or bearing any resemblance to it, on the line of this 
railway, or, if there is, that  i t  is affected in the same way; but apart 
from this consideration, the dangers, hazards, inconveniences and an- 
noyances, etc., are not, in such a case as this, to be regarded as in any 
just or legal sense common to other landowners, and that doctrine 
should not apply when land is taken and appropriated to a use, as here, 
which directly injures or damages the property, because of its peculiar 
nature, though not necessarily in a physical may. As me have already 
shown, this question is virtually settled by the decision in R. R.  ?). 

Armfield, a t  last term, 167 N. C., 464, where it was said that those uses 
of the easement acquired by the railroad company which are likely to  
interfere with the proper enjoyment of the land by its owner, and ~ ~ h i c h  
sensibly impair its value, should be considered by the jury, and these 
include jarring, noise, smoke, cinders, and other annoyances of a siini- 
lar kind arising from the operation of trains, and risks from fires 
caused by close proximity to  the track. The physical injury or dam- 
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age to the land not taken would, in a certain sense, be common to all 
land through which the road would pass, but being a special and dis- 
tinct injury to this land, i t  does not, for that reason, destroy or even 
affect the right to compensation, which is inseparably incident to the 
right of appropriation to the particular public use. R. R. v. Bluchle, 
234 Mo., 471, and cases supra. The law says: "You may have the land 
or any easement therein which is reasonably necessary for your pur- 
pose, but you must compensate the owner, justly and fully, for it and 
for any damage accruing to the remainder of his property by reason of 
the use to which you may put it, and because of its injurious effects 
upon the property." The damage to the property remaining is con- 
sidered as much a taking as is the actual appropriation of the part 
condemned for the right of way, and the cases above cited sustain this 
view. 

It was competent to prove the value of the land, with its iinprove- 
ments, or the entire plant, before and after the taking, as tending to 
show the depreciation and the amount of compensation. R. R. v. 
Church, supra; Brown ZJ. Power Co., supra, and JefJreys v. Osborne, 
145 Wis., 351. In  the Church case (104 N. C., a t  p. 529) this Court 
said: "Unquestionably it was competent to show what the land was 
reasonably worth before the location of the railroad on it, preparatory 
to showing what i t  was worth after the road was constructed and used. 
This is a common, reasonable, and necessary way of proving the quan- 
tum of damages when it appears that the construction and use of the 
road produces the difference in value," citing Wood on Railroads, p. 
899; 3 Sutherland on Damages, 441. 

We, therefore, conclude that defendant was entitled to prove that the 
value of its plant had been appreciably affected to its detriment 

(168) by the noise, smoke, cinders, jarring, discomfort, inconvenience, 
and other like causes incident to the running of the trains on 

the right of way, and by the risks and dangers of fire and of injury to 
employees and their children, and to show, further, that the use of the 
right of way, because of such things, would disorganize its help and 
tend to drive its operatives away, by rendering their condition un- 
comfortable, if not intolerable, and require the defendant to substitute 
a cheaper and inferior quality of labor, and thereby reduce its output 
and lower the standard quality of its goods; but proof of the latter 
should be confined to the general facts, and not descend into particu- 
lars, as to how many hands would leave, nor should i t  extend to an esti- 
mate of depreciation in value, based upon a capitalization of pay rolls, 
which will, as alleged, be incurred by the evil effects of the right of way 
and the trains upon the employees and their families. This would 
enter too much into the forbidden domain of conjecture and specula- 
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tion, even if considered only as bearing upon the question of deprecia- 
tion alone, or as being an independent element for the assessment of 
damages. It would be impossible to  do more than guess as  to how 
many hands would quit the service, or to what extent the latter would 
be disorganized, and a definite opinion upon such matters, dealing 
with the actual figures in the final estimate, would be unsatisfactory, 
misleading, and dangerous as the basis for fixing the total amount of 
damage to the plant. Questions may be asked on cross-examination, 
for the purpose of listing the value of a witness's testimony 
which are not permissible on examination in chief by the party calling 
him. To be sure, even on direct examination he may give the reasons 
for his opinion, provided those reasons are kept within proper and 
competent limits, as fixed by the established rules of evidence. An 
improper reason does not necessarily render the opinion of the witness 
incompetent, as the opinion may be valid and valuable without it, rest- 
ing, as i t  may, upon other sufficient and admissible grounds. The party 
objecting to  any of a witness's reasons which are deemed to be incom- 
petent may ask tha t  they be stricken out and that  the jury be in- 
structed not to  consider them. 

The jury, in finding the amount of depreciation in value of the plarit 
by the location of the right of way and the operation of trains thereon, 
would naturally adopt neither the opinions of men who are sanguine in 
their estimate of value nor of those who are overcautious, but of pru- 
dent, conservative, and practical men who have knowledge and also 
have had experience and an opportunity of forming correct opinions 
and are influenced in their judgment only by careful thought and de- 
liberation. R. R. v. Dudley, 22 N. J .  L., 503. It is proper, therefore, 
that  they should have the means of knowing the qualification of the 
witness to  give an opinion worthy of their consideration-his intelli- 
gence, of course, and the extent of his knowledge and experience. 
The opinion of an ignorant man would be of no value whatever. (169) 
We need not say whether an "expert" or one having no know- 
ledge of the facts-that is, the situation of the property, its surround- 
ings, and other pertinent matters, but merely having had experience in 
the management or operation of cotton mills-should be allowed to 
express an opinion upon the question of value or depreciation, as the 
point is not presented, the witnesses who testified in this case appear- 
ing to  have had knowledge of those facts. 

We are inclined t o  the opinion that  some of those who testified as 
"experts," and perhaps some of the other witnesses, were allowed to go 
too much into detail and their testimony permitted to take too wide a 
range, by which the minds of the jurors may have been led astray by 
collateral and irrelevant matters; but the objections interposed to this 
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class of testimony may be too general for notice. The incompetent 
parts of a mass of testimony, some of which is competent, should be 
clearly specified. S. v.  Ledford, 133 N. C., 714; Bank v.  Chase, 151 
N. C., 108; S. v. Stewart, 156 N. C., 639; Ricks v. Woodard, 159 N. C., 
647. 

Our final conclusion is that, while the petition is disallowed, because 
there was error, the case will hereafter be tried in accordance with the 
principles stated in this opinion. The writer thought, when the case 
was here before, that the land was not the subject of condemnation a t  
all, under our statute, and, therefore, his attention was not specially 
directed to the other questions we have discussed, and while he con- 
curred in the result, he can well see now, after receiving more light upon 
the subject, that, because of the importance and intricacy of the ques- 
tions, the reasons leading up to that result should be stated more fully 
and with closer reference to the facts, as they appear in the record, for 
future guidance in the case. 

Petition dismissed. 

Cited: Bennett v .  R.  R., 170 N.C. 394; McMahan v.  R .  R., 170 N.C. 
458; Caveness v .  R. R., 172 N.C. 307; Teeter v .  Telegraph Co., 172 
N.C. 787; 8. v. Foster, 172 N.C. 962; Borden v. Power Co., 174 N.C. 
74; Quelch v .  Futch, 175 N.C. 695; Pope v. Pope, 176 N.C. 286; Power 
Co. v .  Power Co., 186 N.C. 184; Rouse v .  Kinston, 188 N.C. 12; 
Greensboro v. Garrison, 190 N.C. 578; Michaux v .  Rubber Co., 190 
N.C. 619; Milling Co. v .  Highway Corn., 190 N.C. 699; Ingrarn v .  
Hickory, 191 N.C. 53; Palmer v. Highway Corn., 195 N.C. 2;  Moses v. 
Morganton, 195 N.C. 99; S. v .  Lumber Co., 199 N.C. 200; Crisp v .  
Light Co., 201 N.C. 50; Colvard v .  Light Co., 204 N.C. 102; Highway 
Corn. v .  Black, 239 N.C. 203. 

W. R. LYNCH v. CAROLIPTA VENEER COMPANY. 

(Filed 19 May, 1915.) 

1. Appeal and Error--Questions and Answers-Objection and Exception. 
Errors assigned to ruling out questions asked a witness will not be con- 

sidered on appeal unless the relevancy or materiality of the expected an- 
swers a re  made to appear. 

2. Evidence-Witnesses-Examination-Impeachment. 
A party may not impeach his own witness by examination, though he 

may contradict his evidence by the testimony of another witness. 
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3. Master and Servant - Safe Place t o  Work  - Negligence--Evidence 
Questions fo r  Jury. 

I t  is the duty of an employer to furnish his employee a safe place to 
work, and the evidence in this case tending to show that  the plaintiff was 
employed to work in the defendant's veneer factory on a narrow platform 
between large vats of boiling water where the logs were placed for prepa- 
ration and handling, in a certain manner, and that  the injury was caused 
by the defendant not replacing a guard rail around the vats for the safety 
of a n  employee while a t  work, i t  is held that  the instructions of the court 
applying the rule of the prudent man were properly given upon the issue 
of defendant's actionable negligence, placing the burden of proof on the 
plaintiff. 

4. Master and S e r v a n t s a f e  Appliances-Custom-Rule of Prudent  Man. 
The employer's furnishing to his employee the customary safety appli- 

ances with which to do his work is not the sole test of his responsibility. 
for they should also be such as  commend themselves to an ordinarily pru- 
dent man. 

5. Instructions-Trials. 
The failure of the trial judge to give requested instructions is not erro- 

neous when he gives them substantially in his OIVD language in his gen- 
eral charge. 

6. Instructions, Improper-Issues. 
Prayers for instruction not addressed to the particular issue are defec- 

tive, and a refusal to give them cannot be assigned for error. 

7. Instructions-Contributory Negligence-Directing Verdict. 

In  this action to recover for a personal injury and nnder the evidence 
introduced, a prayer for instruction to find for defendant upon the issue 
of contributory negligence, if they find the facts to be as  testified, was 
properly refused. 

APPEAL by defendant from Cline, J., a t  September Term, 1914, (170) 
of BUNCOMBE. 

Jones & Williams for plaintiffs. 
Martin, Rollins & Wright for defendants. 

CLARK, C. J. This is an action by an employee to  recover damages 
for personal injuries. The defendant is the Veneer Manufacturing 
Company, which has in use several large vats, each 20 feet long, 10 
feet wide and 6 feet deep, filled with boiling water, in which large logs 
are subjected to  the moist heat t o  soften them for veneering purposes. 
These vats are parallel to each other, in the same room, and are sur- 
rounded by narrow platforms 5 or 6 feet wide, on which the plaintiff, 
with other employees, was stationed to catch the logs as they were 
lifted froin the vat, peeling the bark off and rolling them to the veneer 
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room. If a log was lifted from the vat of a different kind of wood from 
that  being used a t  the time, it was rolled back into the vat. This duty 
required the plaintiff to work near the open vat and often at  its very 
edge. The plaintiff, a young man 22 years old, had been in the employ 
of the company on this work two and a half months. Down to within 
ten days of his injury the defendant had used a rail as protection, con- 

sisting of a heavy 2 x 6 scantling laid flat and extending 10 or 12 
(171) inches above the floor. This was not a part of the vat, but a 

protection. About ten days before the plaintiff's injury this 
railing had rotted away and had not been replaced a t  the time of the 
injury. The president of the defendant company passed by the place 
where the rail had rotted away three or four times a day, and the 
defendant's foreman testified that he knew that the railing had rotted 
away several days before the accident. The defendant, however, with 
full knowledge of the absence of the protection formerly used, con- 
tinued to require his employees to peel and drag the logs on the narrow 
platforms, 5 or 6 feet wide, saturated with water, covered with slick 
bark, and adjoining deep vats filled with boiling water. 

While the plaintiff was engaged in peeling and moving the logs on 
the platform, which that day were poplar and oak, a chestnut log was 
lifted from the vat, and the plaintiff in the line of his duty put it back 
into the vat. To do this he struck the axe, which he was furnished 
with for that purpose, into the end of the log, and in attempting to pull 
i t  around to put i t  back into the vat he slipped on a piece of bark and 
fell into the vat  where the protection had rotted away. 

The jury found, upon all the evidence, that the plaintiff was injured 
by the negligence of the defendant and did not contribute to his own 
injury, and assessed damages. From this verdict, and judgment there- 
on, the defendant appealed. 

The defendant's exceptions 1 and 2 are because the court refused to 
permit witness to answer certain questions. Without considering these 
exceptions further, i t  is sufficient to say that error cannot be assigned 
for ruling out questions unless it is shown what replies were sought to 
be elicited, so that the court may see that the appellant was injured 
by such ruling. Stout v. Turnpike Co., 157 N. C., 366; Knight v. Kille- 
brew, 86 N. C., 402. 

The next exception is because the defendant was not allowed to im- 
peach a witness introduced by himself. Having offered the witness to 
the court as credible, the defendant could not be permitted to impeach 
him. It could, however, have shown a different state of facts by an- 
other witness. Sawrey v. Murrell, 3 N. C., 397; S. v. Taylor, 88 N. C., 
694. 



N. C.] SPRING TERM, 1915. 

Exceptions 4 and 5 are abandoned. Exceptions 6, 7, 8, 9, 10, and 12 
are to  the charge; but the instructions excepted to  presented merely the 
well settled rule of the prudent man. The court charged the jury: 
"Now, this is the test, gentlemen: Would a reasonably prudent man, a 
reasonably cautious employer of labor, under these or similar circum- 
stances, having proper regard for the safety of his employees and to 
furnish them a safe place in which to work-and that means that  re- 
gard which an ordinarily prudent man would have furnished under like 
or similar circumstances-would such a man have maintained this vat 
without some protection, railing or other protection, around it 
for the safety of the employees, who had occasion to  go and (172) 
come around and about i t  in performing the work there?" 

The court also charged the jury: '(If you find that  a reasonably pru- 
dent and cautious man would have protected this vat, with some sort of 
railing or other construction around it, and you are satisfied of that  by 
the greater weight of the evidence, then it  was the duty of this de- 
fendant to  have done that ;  a,nd if he failed to do that, such failure 
would be an act of negligence upon his part"; and also, "The burden is 
upon the plaintiff to  satisfy you by the greater weight of the evidence 
that  the defendant failed to  conform to the duty of the prudent man in 
this respect; that  is, that  the defendant failed to  construct and maintain 
its vat in the manner which the prudent man would have done who was 
exercising that proper regard, reasonable regard, for the safety of his 
employees that  the law requires the employer to  exercise." 

The facts of this case are almost identical with those in n7est v. Tan- 
ning Co., 154 N.  C., 44, in which the plaintiff slipped into such a vat of 
boiling water as this, in a similar plant. It was the duty of the defend- 
ant t o  furnish the plaintiff with a reasonably safe working place, and 
the evidence was proper to  be submitted to the jury that  in not re- 
placing the previous guard rail as a protection the defendant was guilty 
of negligence. 

We cannot concur with the defendant that general custom in the use 
of safety appliances is the sole test of negligence. But the appliances 
furnished, methods employed, and places for the safety of servants 
should be such as commend themselves t o  an ordinarily prudent man. 
Hornthal v. R .  R., 167 N.  C., 629; Tate v. Mirror Co., 165 N.  C., 280; 
Ainsley v. Lumber Co., ib., 122. 

The charge of the court in this and other respects excepted to are 
approved in the cases above cited, and also in Steele v. Grant, 166 
N.  C., 535; McAtee v. Mfg. Co., ib., 448; Steeley v. Lumber Co., 165 
N.  C., 27; Reid v. Rees, 155 N.  C., 231; Aiken v. Mfg. Co., 146 N. C., 
324. There are other exceptions to  the charge, but we do not think 
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that they require further discussion, as they are covered by the general 
propositions above stated and the cases already cited. 

There were twenty-four prayers for instruction handed up to the 
judge, and as to one of these, marked IOA, the appellant contends that  
i t  was overlooked by the court. This prayer was, '(If the jury find that 
the defendant ordered the plaintiff not to use the axe in moving the 
logs around, but violating his orders, he used the axe, for that purpose 
and his disobedience was the proximate cause of his injury, he could 
not recover." Without discussing the question whether this prayer was 
overlooked by the judge because of the manner in which i t  was placed 
on his desk, i t  is sufficient to say that the judge substantially gave that  

prayer as No. 16 of the special instructions, as follows: "If the 
(173) jury find that suitable tools and appliances were furnished the 

plaintiff with which to roll and move the logs, and that the 
plaintiff failed to use the appliances furnished him, but used an axe, 
and while using the axe and attempting to move the logs, the axe pulled 
out, causing the plaintiff to fall in the vat, lie could not recover, and 
it would be the duty of the jury to answer the first issue 'No.' " 

Besides, i t  has been often held that a prayer which concludes as this, 
"The plaintiff cannot recover," without applying it to any issue, is de- 
fective, and a refusal to give i t  cannot be assigned as error. Earnhardf 
v. Clement, 137 N. C., 93; Satterthwaite v. Goodyear, zb., 304; Witsell 
v. R. R., 120 N. C., 557, and cases there cited. 

Nor was i t  error for the court to refuse to charge the jury that if 
they believed the evidence, the plaintiff was guilty of contributory neg- 
ligence. After careful consideration of all the exceptions, we do not 
find that the defendant sustained prejudice in the trial of this cause. 

No error. 

Cited: Wooten v. Holleman, 171 N.C. 465; Taylor v. Lumber Co., 
173 N.C. 117; Nowell v. Basnight, 185 N.C. 146; S. v. Freeman, 213 
N.C. 379; Owens v. Chaplin, 229 N.C. 800; Mutheny v. Motor Lines, 
233 N.C. 677; Muldrow v. Weinstein, 234 N.C. 593; S. v. Tilley, 239 
N.C. 250, 252. 

J. A. ROUSSEAU, RECEIVER, V. CLARENCE CALL. 

(Filed 24 May, 1915.) 

1. Trusts and Trustees-Voluntary Subscriptions-Equity-Receivers. 
Voluntary subscriptions to build a roadway between two named points 

under a specified management are properly regarded as trust fui:ds avail- 
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able to creditors who have made advances and supplies to the manage- 
ment, considered a s  trustees, engaged in the prosecution of the enterprise ; 
and where i t  is made to appear that  i t  is necessary to the preservation of 
the fund, or to a due and proper execution of the trust, a court of equity 
will appoint a receiver. 

2. Trusts  a n d  Trustees-Personalty-Parol-Requisites. 
A trust in personalty may be created by par01 without the use of any 

particular form, and i t  will be recognized and enforced whenever i t  is 
manifest that  a trust is intended, and the subject-matter, the purpose, i.e., 
the disposition of the property, and the beneficiaries a r e  designated with a 
reasonable degree of certainty ; and while a transfer of property is usually 
involved, i t  is not a n  essential requirement, and a trust of this character 
may be and not infrequently is created when one directs that  a specific debt 
due him or a part of i t  be retained or paid over by the debtor in trust for 
another, or gives his note for a like purpose. 

3. Trusts  a n d  !l!mstees-Executory Trusts-Consideration. 
A valid consideration must be shown to sustain a trust of an executory 

nature. 

4. Contracts-Mutual Subscriptions-Consideration. 
When persons mutually subscribe a stated sum for a definite and lawful 

object, the subscription of one may be regarded as  a proper consideration 
for that  of the other; and when work has been done or expenditures made 
or debts incurred on the faith of such subscription, i t  then becomes a 
binding obligation. 

5. Receivers-Equity-Decrees-Collateral Attack. 
Where in the exercise of its equitable jurisdiction the court has entered 

judgment appointing a receiver for the administration of a trust fund, its 
judgment is not open to collateral attack. 

6. Trusts  a n d  Trustees-Equity-Receivers-PartiesJurisdiction. 
One who has voluntarily subscribed with others to the building of a 

public road under a certain management, with the effect of creating a 
t rust  for the designated purpose, is not a necessary party to a suit in 
which a receiver is appointed to carry out the trust, and his presence or 
absence does not present a jurisdictional question. 

7. Trusts  a n d  Trustees-Voluntary Subscriptions-Receivers-Delinquent 
Subscribers-Right of Action. 

Where a receiver has been duly appointed to carry out the terms of a 
trust created by subscriptions to build a road, he, as  such, represents the 
rights of the management, trustee, and creditors, and the cestui que trust 
having made demand required by the terms of the subscription, is entitled 
to recover from delinquent subscribers any balance they may be due on 
their subscriptions. 

8. Contracts, Written-Parol-Contemporaneous Agreement-Evidence- 
Statute  of Frauds-Subscriptions. 

The rule that  when a contract, not required by law to be in writing, is 
partly written and partly oral, the latter may be shown, does not apply 



IN THE SUPREME COURT. [I69 

when the writing is contradicted by the oral p a r t ;  and where a written 
list of voluntary signatures to a subscription states that  the signers "sub- 
scribe and bind ourselves to pay in cash, as  called for by J. M., treasurer," 
etc., and the purpose is to build a certain road, i t  is inadmissible for the 
subscriber to show by a contemporaneous verbal agreement that he sub- 
scribed upon other conditions than those contained in the writing, which 
had not been performed. 

(174) APPEAL by defendant from Harding, J., at  January Term, 
1915. of WILKES. 

Civil action to recover balance claimed on subscription to build a 
road, heard on appeal from a justice's court. 

There were facts in evidence tending to show that defendant and 
others desiring to have constructed a dependable road from the rail- 
road station in North Wilkesboro to the courthouse in Wilkesboro, the 
road crossing the Yadkin River between the two points, made a written 
subscription for the purpose in terms as follows: "For the purpose of 
building a sand-clay or a macadam road from the depot in North 
Wilkesboro. N. C.. to the courthouse in Wilkesboro, N. C.. under the 
direction of a Government expert, we, the undersigned citizens of 
Wilkes County, North Carolina, hereby subscribe, and bind ourselves 
to pay in cash as called for by J. L. Hemphill, treasurer of the road 
fund, the amount set opposite our respective names," to which list the 
defendant subscribed $100. That the road was in part built on the 
north side of the river, and defendant and other subscribers, having 
paid one-half of the subscription, refused to pay the remainder, claim- 

ing that it was the understanding and agreement of the parties, 
(175) a t  the time the subscription was made, that one-half was to be 

uaid for work on the north side of the river and one-half on the 
south side, and that, as nothing had as yet been done on the road south 
of the river, that  no further amount was presently collectible. It was 
further shown in evidence that J. L. Hemphill, designated as treasurer, 
and C. I-I. M. Tulbert, appointed as manager, for the purpose of build- 
ing the road, had entered on the work and had, as stated, built a por- 
tion of the road lying on the north side of the river and had contracted 
debts for same, as treasurer and manager of the enterprise, and these 
not being paid and a number of the subscribers having failed and 
refused to pay their subscriptions or some part of same, a suit was 
instituted in the Superior Court by a creditor against said treasurer 
and manager for the purpose of subjecting the fund to the payment of 
debts incurred in prosecuting the work, and present plaintiff was there- 
in appointed receiver and directed to make demand and collect sub- - A 
scriptions for the purpose indicated. This suit was then instituted, and 
it being made to appear that there was an unpaid baIance of $50 on 
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defendant's subscription and debts due and owing, contracted by the 
treasurer and manager on the faith of the fund, the court charged the 
jury, if they believed the evidence, the plaintiff was entitled to recover. 

Judgment for the $50 unpaid balance. Defendant excepted and ap- 
pealed, assigning for error, chiefly: 

1. That, as to defendant, the decree appointing plaintiff receiver was 
void and conferred no right to maintain the present suit. 

2. That his Honor committed error in excluding parol testimony 
offered, to the effect "That it was the understanding and agreement, at  
the time of subscription made, that one-half of the subscription was for 
work on the north side and one-half on the south side of the river." 

Frank D. Hackett for plaintiff. 
W. W. Barber for defendant. 

HOKE, J., after stating the case: A perusal of the facts in evidence 
leads to the conclusion that this subscription list should properly be 
considered a trust fund, dedicated by the parties to the purposes of 
building the road, and that under recognized equitable principles it may 
be made available to creditors who have made advances and supplies 
to the trustee and manager engaged in the prosecution of the enterprise. 

It is well established in this jurisdiction that a trust in personalty 
may be created by parol, and that no particular form of words is re- 
quired for the purpose, and that the same will be recognized and en- 
forced whenever i t  is manifest that a trust is intended, and the subject- 
matter, the purpose, i. e., the disposition of the property, and the bene- 
ficiaries are designated with a reasonable degree of certainty (Wither- 
ington v. Herring, 140 N. C., 495 ; Riggs v. Suiann, 59 N. C., 119 ; 
Perry on Trusts (6 Ed.) ,  sec. 82 et seq.; 3 Pomeroy Eq. Juris., (176) 
secs. 1008, 1009, 1010; 39 Cyc., p. 56 et seq., and while a transfer 
of property is usually involved, this is not at  all an essential require- 
ment, and a trust in personalty niay be and not infrequently is created 
when one directs that a specified debt due him or a part of it be re- 
tained or paid over by the debtor in trust for another or gives his own 
note for a like purpose-the instance more nearly presented here. 
Burris v. Brooks, 118 N. C., 789; Eaton v. Cook, 25 N. J .  Eq., p. 55; 
Baylies v. Payson, 87 Mass., 473; Fletcher. v. Morey, 2 Story, 555; 
Legard v. Hodges, 1 Ves., Jr., 477. The statement being made always 
in reference to the position that when the trust is executory a valid con- 
sideration must be shown. 2 Perry on Trusts (6 Ed.) ,  sec. 359. 

This, then, in our opinion, being a trust fund for a designated pur- 
pose, i t  was clearly within the power of the court, exercising jurisdic- 
tion in law and equity, to appoint a receiver whenever it was sufficiently 
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made to appear that such a course was necessary to the preservation of 
the fund or a due and proper execution of the trust. 5 Pomeroy Eq. 
Jur., sec. 89; Kerr on Receivers, pp. 20 and 21; Alderson on Receivers, 
sec. 474. True it is that the possession and control of a trustee will not 
be disturbed on light or insufficient grounds (2 Perry on Trusts, sec. 
819), but the power being conceded or existent beyond question and the 
court, in the exercise of its jurisdiction, having entered judgment ap- 
pointing plaintiff receiver, its judgment is not open to collateral attack, 
and, even if the order was improvidently made, its propriety is not open 
to question in this suit. 

The position urged, that defendant was not notified in that action 
and, therefore, the decree is void as to him, is without merit. That  
was an action looking only to the preservation of the trust fund, and in 
which the creditors, the beneficiaries and the treasurer, the trustee of 
the fund, and also the general manager of the enterprise, were made 
parties. 

So far as we can now see, the defendant was not interested in any 
issue there presented; assuredly he could not be considered a necessary 
party to that suit, and his presence or absence, therefore, does not pre- 
sent a jurisdictional question. 

The plaintiff, then, having been properly appointed receiver by a 
court having jurisdiction of the cause and, as such, representing the 
rights of the treasurer, the trustee, and the creditors, the cestui que 
trust, having made demand required by the terms of the subscription, 
is entitled to recover the balance due, and we concur in the ruling of 
his Honor, that, on the facts in evidence, it was not open to defendant 
to show that one-half of his subscription was to be expended on the 
portion of the road lying south of the river. 

It is held in this jurisdiction that when persons mutually subscribe a 
stated sum for a definite and lawful object, the subscription of 

(177) one may be regarded as a proper consideration for that of the 
other (University v. Borden, 132 N. C., pp. 477-491)) and i t  is 

very generally recognized that when work has been done or expendi- 
tures made or debts incurred on the faith of such a subscription, it then 
becomes a binding obligation (Pipkin v. Robinson, 48 N. C., p. 152, 
and 37 Cyc., p. 486), and, when or to the extent that it has been ex- 
pressed in writing, it comes under the principle obtaining in other writ- 
ten contracts, that it may not be changed or sensibly impaired by parol. 
Crane v. Library Assn., 29 N. J. L.; Burham v. Johnson, 15 Wis., 286; 
37 Cyc., p. 504. 

True, it is subject also to another position, equally well recognized, 
that when part of a contract only is in writing, the additional terms 
may be established by parol evidence; but this position is not allowed 
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to prevail against the part which is written, for in such case, as said by 
the Chief Justice in Walker v. Venters, 148 N. C., 388, "the written 
word abides." In the present case the subscription contains in writing 
the provision that the signers "subscribe and bind ourselves to pay in 
cash, as called for by J. M. Hemphill, treasurer of the road fund, the 
amount set opposite our respective names." Here is express and defi- 
nite stipulation as to character and time of payment, and it was not 
permissible to vary such a provision by the parol evidence offered in 
direct contradiction of its written terms. We are not inadvertent to the 
case of Kelly v. Oliver, 113 N. C., 442, in which it was held conipetent 
for a defendant, sued on a subscription list, to  show that this was not 
to become a binding obligation except on certain conditions that had 
not been complied with, a position which has been frequently approved 
and applied with us, as in Pratt v. Chuflin, 136 N. C., 350; Bowser v. 
Tarry, 156 N. C., 35; Garrison v. Machine Co., 159 N. C., 285, and 
other cases. That evidence was admitted to show that the written in- 
strument or stipulation in question had never become the contract of 
the parties, and the ruling did not and was not intended to affect the 
principle that a written contract could not be changed or varied by 
parol. 

The present case comes rather within the decision in Pipkin v. Rob- 
inson, 48 N. C., 152. 

We find no reversible error, and the judgment in plaintiff's favor is 
affirmed. 

No error. 

Cited: Boushall v. Stronach, 172 N.C. 275; Kelly v. McLamb, 182 
N.C. 163; Taylor v. Everett, 188 N.C. 264; Supply Co. v. Whitehurst, 
202 N.C. 415; James v. Dry Cleaning Co., 208 N.C. 414; Coral Gables, 
Inc., v. Ayres, 208 N.C. 428; Ins. Co. v. Morehead, 209 N.C. 175; 
Rutherford College v. Payne, 209 N.C. 797; Creech v. Creech, 222 
N.C. 662; Stell v. Trust Co., 223 N.C. 554; Hall v. Shippers Express, 
234 N.C. 41. 

HYATT & CO. v. GEORGE W. CLARK ET AL. 
(178) 

(Filed 24 May, 1915.) 

1. Judgments-Vendor and Vendee---Goods Sold and Delivered-Pleadings 
-Allegations-Implied Promise to Pay-Default Final. 

Upon allegations of a complaint of goods sold and delivered to the de- 
fendant in accordance with an attached itemized statement showing dates, 
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kind, quantity, and price, alleging the prices were known to defendant a t  
the time of purchase, a judgment final in the amount stated may be entered 
for the want of an answer, there being an implied promise to pay the stated 
price ; and an inquiry not being required. 

2. Judgments, Set Aside-Meritorious Defens-Excusable N e g l e c t f i n d -  
ings-Appeal and Error. 

A judgment by default of an answer should not be set aside unless i t  
appears that the defendant has a meritorious or valid defense and excusa- 
ble neglect is shown by him; and the findings of fact thereon by the trial 
judge is conclusive on appeal. 

APPEAL by defendant from Justice, J., a t  July Term, 1914, of HAY- 
WOOD. 

This is a motion to set aside a judgment by default final, rendered in 
the Superior Court of Haywood County. His Honor refused to set 
aside the judgment, and the defendant appealed. 

M o r g a n  & W a r d ,  J o h n  M .  Queen for plaintiff. 
J .  W .  Ferguson, M.  Silver for de fendant .  

BROWN, J .  The complaint alleges that the plaintiffs were doing 
business as Hyatt & Co., a copartnership, and engaged in the livery 
business and the sale of feedstuffs for animals; that the defendants 
were partners, doing a general logging business; that the plaintiff sold 
and delivered to the above named defendants, and at  their request, 
certain amounts of feed and feedstuff, and furnished feed for the said 
defendants herein named for their stock, and furnished the said de- 
fendants certain conveyances at  the request of the said defendants, a t  
the times and for the prices set forth, as is set out in the itemized state- 
ment hereto attached and marked Exhibit "A," which itemized state- 
ment and amounts are made a part of this complaint; that the defend- 
ants have failed to pay the plaintiffs for the said feed, feedstuff, and 
livery so furnished them by the plaintiff. 

The defendants failing to answer the said complaint at  July Term, 
1914, the court rendered judgment final by default for the sum of 
$350.53, according to the itemized statement attached to the complaint. 
It is contended by the defendant appellant S. M. Smith that the said 
judgment is irregular, and only a judgment by default and inquiry 

could have been rendered. 
(179) While the language of the complaint is somewhat doubtful as 

to its meaning, we are of opinion that it is fairly susceptible of 
the construction that the feedstuff and merchandise were sold and de- 
livered a t  the prices set forth, and that these prices were known to the 
defendant a t  the time of the purchase, and that there was an implied 
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promise to pay the same. Upon the same principle, where a customer 
goes into a merchant's store, ascertains the price of certain goods, and 
takes then?, there is an implied promise upon the part of the customer 
to pay that price. Hartman v. Farior, 95 N. C., 177. 

This case is easily distinguished from Witt v. Long, 93 N. C., 391. 
In  that case there was no allegation in the complaint that the goods 
were sold a t  certain prices, and there was no schedule of the prices 
attached to the complaint a t  which the goods were sold. In  that case 
the sum to be paid was not fixed by the terms of the contract, and i t  
could not be implied from it, nor could the same be ascertained from 
the complaint by computation, because there was no allegation of a 
fixed price at  which the goods had been sold. Currie v. Mining Co., 
157 N. C., 220. 

But even if the allegations of the complaint had not been sufficient 
for judgment by default final, and the judgment by default final was 
irregular, his Honor was correct in not setting aside the judgment, be- 
cause the defendant has no meritorious or valid defense, and did not 
show any excusable neglect, as was found by his Honor in the judg- 
ment and findings of fact, and these findings of fact are conclusive. 
Jeffries v. Aaron, 120 N. C., 167; Mauney v. Gidney, 88 N. C., 200; 
Osborn v. Leach, 133 N. C., 427; Pierce v. Eller, 167 N. C., 672; Marsh 
v. Griffin, 123 N. C., 669; Dell School v. Pierce, 163 N. C., 424; Norton 
v. McLaurin, 125 N. C., 185. 

In  Jeffries v. Aaron, 120 N. C., 169, the Court held that "Although 
there was irregularity in entering the judgment, yet unless the Court 
can now see reasonably that the defendant had a good defense, or that 
they could now make a defense that would affect a judgment, why 
should i t  engage in the vain work of setting the judgment aside now, 
and then be called upon soon thereafter to render just such another 
between the same parties?" 

The judgment is 
Affirmed. 

Cited: Garner v. Quakenbush, 187 N.C. 606; Baker v. Corey, 195 
N.C. 301; Supply Co. v. Plumbing Co., 195 N.C. 633. 
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(180) 
BANK OF MURPHY v. MURPHY FURNITURE COMPANY, 

W. H. WOODBURY, ET ALS. 

(Filed 24 May, 1915.) 

1. Contracts, Written-Interpretation-Intent. 
A written contract or agreement should be interpreted to carry out the 

intention of the parties as  gathered from the language used therein, the 
nature of the instrument in proper instances, from the condition of the 
parties executing it  and the objects they had in view. 

2. Same-Guarantors of Payment. 
While in  contracts of guaranty words of ambiguous and doubtful import 

a re  construed most strongly against the guarantor, this rule will not be 
extended to enlarge the obligations of the guarantor beyond the scope and 
purpose of his agreement and the reasonable interpretation of the terms 
expressed therein. 

3. Same-Bills and  Notes-Banks and  Banking-Third Parties. 
Where the directors of a corporation enter into a written agreement 

with its banking house to pay all of its indebtedness thereto "which now 
exists or may hereafter be created, whether by note, acceptance, over- 
draft,  indorsement," etc., to the extent of a certain amount, and the agree- 
ment sets forth that i t  is to avoid the necessity of individual indorsement 
of the directors in each transaction to the said bank, i t  is Held,  that by 
proper interpretation of the contract and the conditions existing a t  the 
time the guaranty applied to  transactions between the corporation and 
the bank, and it was not intended or  agreed that  the directors should b e  
come liable on a note given by the corporation to a third person and dis- 
counted in a transaction solely between such third person and the bank. 

APPEAL by plaintiff from Justice, J., a t  November Term, 1914, of 
CHEROKEE. 

Civil action to recover on certain notes, aggregating $2,076.62, exe- 
cuted by the furniture company to one C. D. Mayfield, for lumber sold 
said company and by him discounted for value to plaintiff bank. 

Judgment by default was entered against the company, and it was 
claimed by plaintiff that the individual defendants were liable for this 
indebtedness by reason of the following contract signed by them and 
existent at  the time plaintiff bank acquired the notes: 

"We, the undersigned stockholders (being also directors) of the Mur- 
phy Furniture Manufacturing Company, a corporation, hereinafter 
called the company, in consideration of the sum of $1 to each of us in 
hand paid, the receipt whereof we severally acknowledge, and in con- 
sideration of the credit extended to said company by the Bank of Mur- 
phy, hereinafter called the bank, hereby bind ourselves and agree to 
pay to said bank all indebtedness of said company to said bank which 
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now exists or may hereafter be created, whether by note, acceptance, 
overdraft, indorsement, or any other form, to the extent of $12,000. 

"This agreement is made in order to avoid the necessity and incon- 
venience of indorsing specifically every evidence of indebtedness 
which said bank may hold against said company, and its true (181) 
intent and purpose is to make the undersigned parties hereto 
liable for said indebtedness in such manner and to the same extent as 
i f  each of us had duly and regularly indorsed the paper of said com- 
pany to said bank; and in the event of liability accruing under this 
agreement, each of us shall be jointly and severally liable to said bank 
for such indebtedness as indorsers are liable to the holder of the nego- 
tiable instrument under the law. 

"Each of us hereby severally waives all rights to homestead or ex- 
emption under the laws of this or any other State or the United States, 
and we severally waive demand, protest, and notice of demand, protest, 
and nonpayment of any and all papers of said company to said bank. 

"No further credit is to be extended under this guaranty after notice 
given in writing by any one of the undersigned parties not to do so." 

It was contended for the individual defendants: "That a t  the time 
said agreement was executed and delivered, said Murphy Furniture 
Manufacturing Company was indebted to said bank for moneys here- 
tofore borrowed from it, and was from time to time borrowing money 
from said bank, and upon notes executed to it directly by said com- 
pany, or upon paper of other persons due said manufacturing company, 
which was discounted by the latter to the plaintiff bank, and that said 
agreement was intended to cover such transactions had directly be- 
tween the plaintiff bank and said Murphy Furniture Manufacturing 
Company, and was not intended to cover and include the purchase of 
notes given by said Murphy Furniture Company to other parties, and . 
which may have been sold by such persons to said bank and indorsed 
by the holders thereof and discounted by said bank, the proceeds of 
which were not being credited to Murphy Furniture Manufacturing 
Company." 

The notes sued on having been introduced and the agreement, it 
was admitted on the trial that said notes were executed by the com- 
pany to one C. D. Mayfield and thereafter sold and discounted by him 
to plaintiff bank, and that same were unpaid. 

His Honor charged the jury that, if they believed the evidence, they 
would answer the issue for defendants. Judgment, and plaintiff ex- 
cepted and appealed. 

M.  W. Bell, Dillard & Hill for plaintiff. 
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HOKE, J. In  R. R. v. R. R., 147 N. C., 382, the Court, in speaking of 
the interpretation of written contracts which are sufficiently ambiguous 
to permit of construction, said: "It is well recognized that the object of 
all rules of interpretation is to arrive at  the intention of the parties as 
expressed in the contract, and, in written contracts which permit of 

construction, this intent is to be gathered from the entire instru- 
(182) ment"; and, after citing Page on Contracts, secs. 1105, 1106 and 

1112, and Merriam v. U.  S., 107 U. S., 441, the opinion further 
quotes with approval from Beach on the Modern Law of Contracts, as 
follows: "To ascertain the intention, regard must be had to the nature 
of the instrument itself, the condition of the parties executing it, and 
the objects they had in view, and the words employed, if capable of 
more than one meaning, are to be given that meaning which i t  is appar- 
ent the parties intended them to have." 

Applying these principles, we concur in his Honor's view, that plain- 
tiffs are not entitled to recover of the individual defendants. 

The evident purpose of these parties was to strengthen the credit of 
their company in its dealings with the bank, to the extent of the 
amount stipulate@, and to save themselves the "necessity and incon- 
venience of indorsing specifically every indebtedness which said bank 
might hold against the company," and from a consideration of this 
purpose and the language of the instrument and the facts in evidence 
we think it clear that i t  was the intention of these parties, as expressed 
in the contract, to confine the obligation of the individual defendants 
to indebtedness arising out of transactions directly between the bank 
and their company, and that  i t  did not and was not intended to include 
any and every indebtedness which the bank might acquire from third 
parties. 

While the position insisted on by plaintiff, that in contracts of guar- 
anty words of ambiguous and doubtful import are construed most 
strongly against the guarantor, will be recognized, in proper instances, 
i t  may not be extended to enlarge the obligations of such parties be- 
yond the scope and purpose of their agreement and of the terms in 
which the same has been expressed. Shoe Co. v. Peacock, 150 N. C., 
545. 

There is no error in the charge of the court, and the judgment for 
defendants is affirmed. 

No error. 

Cited: Bank 21. Redwine, 171 N.C. 568; Sawyer v. Pritchard, 186 
N.C. 53; Powell v. McDonald, 208 N.C. 438; Edwards v. Buena Vista 
Annex, 216 N.C. 708. - - - -  
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J. H. FOSTER, ADMINISTRATOR, V. TOWN O F  TRYON. 

(Filed 12 May, 1915.) 

1. Cities a n d  Towns-Streets-Negligence-Defects-Notice. 
The liability of a n  incorporated town for injuries caused by the faulty 

condition of its streets depends upon whether the town through its proper 
officers had actual or constructive notice of the defect causing the injury 
or could have avoided i t  in the exercise of reasonable diligence. 

2. Same-Trials-Questions f o r  Jury. 
The doctrine of constructive notice of a defect in the street of a n  incor- 

porated town which will render i t  liable for an injury thereby proximately 
caused, rests upon its duty to inspect and repair its streets, and whether 
in the reasonable exercise of this duty the defect should have been dis- 
covered and repaired in time by the proper officers of the town, ordinarily 
presents a question for the determination of the jury, depending upon the 
circumstances of each particular case. 

3. Same-Evidence-Nonsuit. 
The plaintiff's intestate was killed on one of the principal streets of 

the defendant incorporated town by a fall  of the horse upon which he  
was riding, caused by the foot of the animal entering a hole in the top of 
a culvert extending across the street. There was evidence from a n  ex- 
amination of the culvert tha t  i t  had been faultily constructed in  the 
respect complained of, that  the defect was readily discernible, and located 
where several of the aldermen were accustomed to pass; that i t  had ex- 
isted for several days, and on the day in question and an hour or two 
before the injury it had been called to  the attention of the officer of the 
defendant whose duty it  was to repair it, and when he was within 300 
yards of the place. Held,  evidence of defendant's actionable negligence 
sufficient to take the case to the jury, and defendant's motion to nonsuit 
thereon was properly denied. 

APPEAL by defendant from Webb, J., a t  September Term, (183) 
1914, of POLK. 

This is an action to recover damages for wrongful death, the plaintiff 
alleging that his intestate was killed by the negligence of the defendant. 

The intestate, a boy about 12 years of age, was riding on horseback 
on one of the principal streets of the defendant town, when his horse 
stepped in a hole about 6 or 8 inches wide, 10 or 12 inches long, and 
18 inches deep, and stumbled and caused the death of the intestate by 
throwing him or falling on him. 

There was a verdict and judgment for the plaintiff, and the defendant 
appealed, assigning as error the refusal of his Honor to enter judgment 
of nonsuit upon the conclusion of the whole evidence. 
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Spainhour & Mull for plaintiff. 
Solomon Gallert, Smith, Shipman & Bridgers for defendant. 

ALLEN, J. The duty which municipal corporations owe to those 
using their streets, and the degree of responsibility imposed upon them 
by law, are stated clearly and accurately by Associate Justice Hoke in 
Fitxgerald v. Concord, 140 N. C., 110, which has been approved in 
Brown a. Durham, 141 N. C., 252; Revis v. Raleigh, 150 N. C., 353; 
Johnson v. Raleigh, 156 N. C., 271; Bailey v. Winston, 157 N. C., 259, 
and in other cases. He says: "The governing authorities of a town are 
charged with the duty of keeping their streets and sidewalks, drains, 
culverts, etc., in a reasonably safe condition; and their duty does not 
end at  all with putting them in a safe and sound condition originally, 
but they are required to keep them so to the extent that this can be 
accomplished by proper and reasonable care and continuing supervi- 
sion. . . . The town, however, is not held to warrant that the condition 

of its streets, etc., shall be a t  all times absolutely safe. It is only 
(184) responsible for negligent breach of duty, and to establish such 

responsibility it is not sufficient to show that a defect exists and 
an injury has been caused thereby. It must be further shown that the 
officers of the town 'knew or by ordinary diligence might have dis- 
covered the defect, and the character of the defect was such that in- 
juries to travelers therefrom might reasonably be anticipated.' " 

Notice of the defect in or dangerous condition of the street may be 
actual or constructive, and knowledge will be imputed to the corpora- 
tion if its officers could by the exercise of ordinary care discover the 
defect and remedy it. 

The doctrine of constructive notice rests upon the duty to inspect and 
repair, or, as stated by Justice Walker in Bailey v. Winston, supra, 
"The duty to exercise a reasonable and continuing supervision over its 
streets in order that i t  may know they are kept in safe and sound con- 
dition for use." 

Speaking of the necessity for notice and of the circumstances under 
which it will be implied, Mr. Elliott says, in his Treatise on Roads and 
Streets, sec. 806 et seq.: ('Whether a defect in a street is caused by the 
act of a third person or by the failure of the city to repair, there is, in 
general, no liability on the part of the city unless i t  has, or ought to 
have had, due notice of the defect. It is not necessary, however, that 
it should have actual notice; constructive notice is sufficient. When- 
ever the defect has existed for such a length of time and under such 
circumstances that the city or its officers, in the exercise of proper care 
and diligence, ought to have obtained knowledge of the defect, notice 
thereof will be presumed. Having means of knowledge and negligently 
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remaining ignorant is equivalent t o  knowledge. It is generally for the 
jury to determine as a question of fact whether a city has notice or 
not. . . . The length of time during which a defect or an obstruction is 
required to exist in order to charge a city with notice must, however, 
depend largely on the nature of the defect and the circumstances of the 
particular case. . . . Where the defect is caused by the municipality 
itself, or where i t  makes the improvement, it is bound to take notice of 
such defects as ordinary skill and prudence will reveal. . . . Where ac- 
tual notice is relied upon to charge the city with negligence respecting 
streets, it is sufficient if brought home to a proper officer charged with 
their maintenance and supervision. Thus, notice to a street commis- 
sioner or a road overseer is notice to the cor~oration." 

The authorities in our State also support the proposition stated by 
Mr. Elliott, that the question of constructive notice is generally a ques- 
tion for the jury, and this is true because the conditions are so varying 
under which the principle will be applied that i t  is impossible in most 
cases to declare as matter of law that there is or is not constructive 
notice. 

The locality in which the defect exists, whether in a remote (185) 
section or in a much used and frequented street, the conspicuous- 
ness of the defect, so that i t  may be readily discovered, and other cir- 
cumstances, have to be considered. 

In  Brewster v. Elizabeth City, 142 N. C., 11, Justice Brown, dis- 
cussing the question of constructive notice and the knowledge of de- 
fects which may be inferred from the length of time they have con- 
tinued, says: "It is not for the court to draw such inference. It is 
peculiarly a matter for the jury, to be determined upon all the facts 
and circumstances in evidence." 

If these principles are applied to the evidence, the conclusion must 
follow that the motion for judgment of nonsuit was properly denied. 

The hole into which the horse stepped was in a culvert or wooden box 
running across the street for the purpose of carrying water from one 
side to the other, and which was a little under the surface of the street. 

The evidence offered by the plaintiff tends to prove that the intestate 
of the plaintiff was killed by reason of the horse stepping in this hole, 
and there is evidence that this culvert was originally constructed in a 
faulty and negligent manner, in that a t  this place the planks on the top 

'of the culvert near the surface failed to meet by 6 or 8 inches, and that 
a stone not large enough to completely cover i t  was placed over this 
opening between the ends of the planks and the hole covered with dirt. 
This was on one of the principal streets of the defendant, where there 
was much travel, and it could be reasonably anticipated that the travel 
would cause the dirt to fall into the empty box beneath and leave the 
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hole near the center of the street. Ther was also evidence tending to 
prove that  the hole was seen by one witness two or three days before 
the intestate was killed, by another witness on the day before, and that 
the officer of the defendant whose duty it was to repair the streets was 
notified of the existence of the hole an hour or two before the death of 
the intestate, and that he a t  the time of this notice was within 300 yards 
of the hole. 

It is also in evidence that the hole could be easily seen, that it was 
in a conspicuous place, and that the commissioner of streets of the de- 
fendant passed by the place where the intestate was killed from four to 
six times a day. 

The jury could reasonably infer from this evidence that the hole was 
near the center of one of the most important streets of the defendant, 
that i t  could be easily seen, that i t  could be repaired in a very short 
time, and that by the exercise of ordinary care in the performance of 
the duty imposed upon the defendant to inspect and repair its streets 
the death of the intestate could have been averted. 

No error. 

Cited: Xehorn v. Charlotte, 171 K.C. 541; Willis v. New Bern, 191 
N.C. 511; Michaux: v. Rocky Mount, 193 N.C. 551; Houston v. ildon- 
roe, 213 N.C. 791; Gettys v. Marion, 218 N.C. 269; Hunt v. High Point, 
226 N.C. 77. 

(186) 
W. E. HARDISTER, ADM~NISTRATOR O F  W. W. SANDERS, 

v. R. P. RICHARDSON. 

(Filed 19 May, 1915.1 

1. Master and SemanbNegligence-Evidence-Trials-Questions for Jury 
-Nonsuit. 

In  a n  action to recover damages for the alleged negligent killing of 
plaintiff's intestate employed to work in the defendant's mine, there was 
evidence tending t o  show that  up to ten days of the death of the intestate 
the defendant had used a "bucket" operated by steam power to haul up 
the ore and employees from a 250-foot shaft, using certain different sig- 
nals before hauling up the ore and employees; and without change of 
rules, defendant put in a n  appliance known as  a "skip," which ran upon 
iron rails, in place of the "bucket," without notifying the operator of the 
hoisting engine that the use of the "skip" was forbidden the employees; 
tha t  the defendant and his foreman rode upon the "skip" under the same 
rules applying to the "bucket"; that  the skip was derailed a t  a distance 
of 50 feet up the shaft, and threw the intestate down to his death, and 
that  the customary signals had been exchanged with the "hoisterman" 
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operating the engine that  employees were on the "skip," and tha t  the 
"skip" could have been rendered safe with a simple device. Held, suffi- 
cient upon the question of actionable negligence t o  be submitted to  the 
jury, of the permissive use of the skip, and defendant's motion to nonsuit . 
was properly refused. 

2. Master and  S e r v a n t N e g l i g e n c e  - Dangerous Appliances - Invitation 
Implied. 

I n  a n  action for damages for  the negligent killing of plaintiff's intestate, 
a n  employee in defendant's mine, in being thrown from a "skip" while 
riding on it to the surface of the ground, i t  is held that the defendant and 
his superintendent riding on the "skip" in  the same manner was an implied 
invitation to the employees to  do so, in  the absence of evidence to the 
contrary. 

3. Trials-Evidenc-Hearsay-Dangerous Appliances-Inhibited Use. 
Where plaintiff's intestate has been killed while being carried to the 

surface of the ground after working in defendant's mine as  a n  employee, 
i t  is incompetent as  hearsay for the defendant to show by another em- 
ployee, a witness, what he had been told with regard to not using the 
device, when such is not for the purpose of impeachment. 

4. Master and  Servant - Negligence - Dangerous Appliance - Res Ipsa 
Loquitur-Evidence-Instructions. 

Where a n  employee in a mine is kiIled while coming to the surface of 
the earth on a n  implement called a "skip" operated by power, and in the 
customary way, which could have been made safe by the use of a simple 
device; and the death was caused by the "skip" jumping the rail an& 
throwing the intestate to the bottom of the shaft, it is Held, that  the doc- 
trine of res ipsa loquitur, with the other circumstances of the case, should 
be submitted to the jury upon the issue of defendant's actionable negli- 
gence. The charge in this case is approved. 

APPEAL by defendant from Adams, J., a t  December Term, 1914, of 
RANDOLPH. 

Civil action, tried upon these issues: 
1. Was the death of the plaintiff's intestate caused by the negligence 

of the defendant, as alleged in the complaint? Answer: "Yes." 
2. Did said intestate, by his own negligence, contribute to the (187) 

injury causing his death? Answer: "No." 
3. What damages, if any, is plaintiff entitled to recover? Answer: 

"$2,500." 
Defendant appealed. 

H a m m e r  & Kelly for plaintiff. 
J .  A. Spence, J .  M.  Brown  & S o n  for defendant .  
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BROWN, J. There are three assignments of error: (1) overruling ino- 
tion to nonsuit; (2) excluding evidence of witness Jeff Parish; (3) to 
an instruction of the court to the jury. 

(1) The evidence, taken in its most favorable view for plaintiff, tends 
to prove that for some time prior to his death plaintiff's intestate was 
employed by defendant to work in a gold mine as an underground 
hand; that the shaft of the mine had been sunk to a depth of 250 feet; 
that when intestate began work a "bucket7' was used by defendant for 
the purpose of drawing ore and employees out of the mine, and the de- 
fendant had adopted and posted written rules governing the use of this 
"bucket"; that these rules prescribed a certain number of rings of a bell 
as  a signal to the "hoisterman" that the "bucket7' was loaded with ore, 
and for a certain other number as a signal that  men were on; that the 
"bucket" was drawn up by means of a cable which wound round a 
drum, which drum was caused to revolve by means of a steam engine, 
the operator of this engine being known as a "hoisterman"; that there 
was also a ladder running from the bottom of the shaft to the surface; 
that the employees of defendant habitually rode in this "bucket," 
using the signals prescribed in said printed rules with the knowledge 
and by the permission of defendant; that this bucket remained in use 
until about ten days before the death of the intestate, when it was dis- 
placed by a car known as.a "skip," which ran upon iron rails; that the 
aforesaid rules were used to govern the use of the skip; that defendant 
and his foreman rode upon the skip, and used these same rules which 
were used for the bucket; that the operator of the hoisting engine was 
not notified that the rules governing the use of the skip were different 
from those which had been used for the bucket; he was never notified 
that there was a rule forbidding the use of the skip by employees. 

The skip was a self-dumper, the bed not being fastened securely to 
the body thereof; that an inexpensive chain or hook would have made 
the "skip" perfectly safe; that on the day of intestate's death, intestate 
and two other members of his crew, one of them, Neil1 Class, being in 
charge of the crew, gave the prescribed signal indicating that there 
were men aboard; this signal was answered by the hoisterman, indicat- 

ing that he understood same, and the skip was then put in mo- 
(188) tion, and after being drawn up about 50 feet, was derailed and 

turned bottom upward, throwing intcstate and his companions 
out and instantly killing them. 

There is abundant evidence of contributory negligence, tending to 
prove that the intestate was personally forbidden by the foreman to 
ride on the skip. All this character of evidence was offered by the 
defendant, and doubtless properly submitted to the consideration of the 
jury under that issue. There is no assignment of error relating to the 
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evidence or to the charge upon the second issue, and i t  is presumed, 
therefore, that defendant is content therewith. 

We think there is evidence sufficient to be submitted to the jury of a 
permissive user of the skip. 

It is admitted that  the employees used the bucket constantly until it 
was displaced by the skip. When this was substituted, the defendant's 
plain duty was to notify his en~ployees not to use it. By directing the 
hoistern~an not to bring the workmen up on the skip, defendant could 
most effectually have prevented its use for such purpose. He knew the 
miners had been using the bucket, and he must have known they would 
use the skip. To a man worn out with a day's toil in a mine the temp- 
tation to use the skip rather than climb up 250 feet on a ladder is 
almost irresistible. Besides, the defendant and his foreman set the 
example and rode in the skip several times, using the same signals 
which had been used for the bucket, thereby adopting the same signals 
for the skip that had been in use for the bucket; this was an implied 
invitation to the employees to ride the skip. "Actions speak louder 
than words," and by this conduct defendant told his employees that 
the skip was safe for their use. 

The testimony of several of the employees tends to prove that they, 
and their associates knew nothing of the existence of a rule forbidding 
the use of the skip by them. 

There is evidence tending to prove that a hook and chain fastened to 
the skip would have made the skip perfectly safe and prevented the 
derailment which caused the death of the intestate and his companions. 

The motion to nonsuit was properly overruled. 
(2) The defendant asked witness Cranford this question: "What did 

Jeff Parrish tell you with reference to riding on that skip?" Plaintiff 
objects; sustained; exception. 

The declarations of Jeff Parrish to Cranford are hearsay and incom- 
petent. They were not offered to contradict Parrish, for he had not 
been examined as a witness. He was afterwards introduced and exam- 
ined as a witness for defendant, and no such question was asked him. 

(3) The defendant excepts to the following part of his Honor's 
charge: '(Now, if you find, from the evidence, that the defendant used 
the car for the purpose of carrying his employees from the mine 
to the surface, and that the intestate boarded the car for that (189) 
purpose, and the car was derailed while in transit, before it 
reached the surface, and the intestate thereby thrown down the shaft 
and killed, you may consider such derailment as a circumstance in 
connection with other evidence in finding whether the defendant was 
negligent in the respects complained of; that is, you may consider the 

239 
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fact of derailment, if you find from the evidence that the car was 
derailed, as a circumstance tending to show negligence. 

"Plaintiff contends that there is other evidence which should be con- 
sidered by the jury in connection with this, and that upon all the evi- 
dence the jury should find that there was negligence on the part of the 
defendant; that the car referred to was a self-dumping car; that the 
bail was connected with the car near the rear part; that there was no 
chain or other appliance used in connection with the car for the pur- 
pose of securing it upon the rails. 

"The defendant contends that the car was such as was approved and 
in general use among the mines a t  that time for the purpose for which i t  
was installed; that i t  was not intended for use by the employees in the 
mine, and that i t  was safe for the purpose for which i t  was constructed 
and operated. 

"Now, you are to consider the evidence relating to these contentions 
of the parties, and, after finding the facts from the evidence, and apply- 
ing the principle which has been stated, say whether the plaintiff's 
intestate was killed by the negligence of the defendant, and whether 
such negligence was the proximate cause of his death." 

The ground of the objection is that there is no evidence to support it, 
' and that his Honor applied the doctrine of res ipsa loquitur. 

As we have said, there is abundant evidence of a permissive user of 
the skip, and that i t  could have been made reasonably safe. 

His Honor very properly and correctly allowed the jury to consider 
the res ipsa loquitur as a circumstance in evidence tending with the 
other evidence to prove negligence. Ridge u. R. R., 167 N. C., 518, and 
cases there cited. 

No error. 

Cited: S. v. Kluttz, 206 N.C. 729. 

B. R. RAINES, ADMINISTRATOR, v. SOUTHERN RAILFVAP COMPANY. 

(Filed 19 May, 1915.) 

1. Master and ServantContributory NegligenceInfants - Trials - Evi- 
dence--Instructions. 

I n  a n  action to recover damages of a railway company for the negligent 
Billing of plaintiff's intestate, a member of its section crew, there was 
evidence that  the intestate, a boy between 15 and 16 years of age, was 
sent out to flag a n  approaching train, and was struck by this train and 
killed while endeavoring to do so. Held,  the degree of care required of 



N. C.] SPRING TERM, 1915. 

the intestate upon the issue of contributory negligence is that which a boy 
of his age and knowledge would have taken in the exercise of ordinary 
prudence, under the circumstances, also requiring that  his contributory 
negligence, if established, should be the proximate cause of the injury; 
and a n  instruction which leaves out of consideration the elements of age, 
experience, and proximate cause constitutes reversible error. 

2. hs t ruc t ions ,  Contradictory-Appeal a n d  E r r o ~ H a r m l e s s  Error. 
An erroneous instruction is not rendered harmless by another and correct 

instruction upon the same phase of the case, unless the former has been 
retracted or by a proper explanation the wrong impression made thereby 
has been eliminated from the minds of the jury. 

3. Master a n d  Servant-Railroads-Flagging Train - Contributory Negli- 
gence-Proximate Cause. 

Where the plaintiff's intestate, an employee of defendant railroad com- 
pany, has been run over or killed by an approaching train he had been 
sent out to flag, the negligent failure of the defendant's employees thereon 
to stop the train, after discovering intestate's dangerous position, will be 
regarded a s  the proximate cause of the injury, though the intestate him- 
self may have theretofore been negligent in placing himself in such perilous 
position. 

4. Master and  Servant-Federal Employer's Liability Act-Contributory 
Negligence. 

The Federal Employer's Liability Act does not change the doctrine of 
contributory negligence except as  to its legal effect upon the issue of 
damages, in  reducing the amount as  indicated in the act instead of being 
a defense to the action. 

5. Master and  Servant-Federal Employer's Liability Act-Reasonable Ex- 
pectation-Measure of Damages-Instructions. 

The measure of damages recoverable by the father of a n  employee of a 
railroad company under the Federal Employer's Liability Act is according 
to the reasonable expectation of the benefit which would accrue to the 
parent by the continuance of the life in  question, and an instruction is 
erroneous which require# the plaintiff to satisfy the jury by the greater 
weight of the evidence that  the intestate would have continued to con- 
tribute to the support of his father, and that, in that event, they should 
find the present worth of such contributions from the time he was killed. 

6. Master a n d  S e r v a n t F e d e r a l  Employer's Liability Act-Reasonable Ex- 
pectation-Evidence. 

I n  a n  action by the father to recover damages for the negligent killing 
of his minor son, under the Federal Employer's Liability Act, there was 
evidence that  the intestate was a boy in good health, earning $1.10 per 
day, contributed regularly to the support of his father;  was sober, indus- 
trious, of the average intelligence for his age; that his conduct towards 
his father indicated a proper conception of his filial duty. Held, suffi- 
cient to be submitted to the jury upon the right of recovery for the reason- 
able expectation which the father had of benefit or pecuniary aid, or other 
advantage of gift or inheritance, if the death of the intestate had not been 
negligently caused by the defendant. 
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(190) APPEAL by plaintiff from Webb, J., a t  February Term, 1915, 
of BUNCOMBE. 

The son of the plaintiff, who was named Bub Raines, was employed 
by the defendant as a member of the section crew on its line 

(191) between Asheville, N. C., and Spartanburg, S. C., and a t  the time 
of the accident he had been sent out to flag an approaching train. 

In attempting to do so, he was struck by the train and killed. At the 
time he was between 15 and 16 years old. With reference to his con- 
tributory negligence the court instructed the jury as follows: "If he sat 
down near the track in a dangerous position-if you find he thought 
that he was far enough away-if he put himself in a perilous position on 
the railroad track, and he was killed, the court charges you that he 
would be guilty of contributory negligence, and i t  would be your duty 
to answer the second issue 'Yes.' " 

Upon the third issue, as to damages, the court charged the jury as fol- 
lows: "There is no presumption in law that Bub Raines would have 
contributed to the support of his father after he arrived a t  the age of 
21 years, and the burden is on the plaintiff to  satisfy the jury by the 
greater weight of the testimony that he would have continued to con- 
tribute to the support of his father after he arrived a t  the age of 21 
years; and the burden is also upon the plaintiff to satisfy the jury as 
to the amount of the contribution he would have made to his father 
after arriving at  the age of 21 years, and unless the jury are satisfied 
by the greater weight of the testimony that he would have contributed 
to the support of his father after reaching the age of 21 years, then the 
jury could only award in this case, if they come to the issue of damages, 
the present value of such contributions as you find from the evidence 
Bub Raines would have made to his father from the time he was kiIled 
until he reached the age of 21 years." 

Exceptions were duly taken to these instructions and each of them. 
The jury returned the following verdict: 
1. Was the plaintiff's intestate, Bub Raines, killed by the negligence 

of the defendant Southern Railway Company, as alleged in the com- 
plaint? Answer : ('Yes." 

2. Did the plaintiff's intestate, Bub Raines, by his own negligence, 
contribute to his death, as alleged in the answer? Answer: "Yes." 

3. What amount, if any, is the plaintiff entitled to recover? Answer: 
''$192." 

Judgment was entered thereon, and plaintiff appealed. 

Jones & Wil l iams  for plaintiff .  
Mart in ,  Rollins & Wrigh t  for defendant .  
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WALKER, J., after stating the case: The charge as to contributory 
negligence and damages was erroneous. If the plaintiff was young and 
inexperienced, and was not provided with the means of giving the signal, 
with due regard to his own safety, and by reason thereof he was killed 
while in the exercise of that degree of care for his own protection 
which a person of his age, intelligence, and experience would (192) 
ordinarily have given under the circumstances, he would not be 
guilty of contributory negligence. Ensley v. Lumber Co., 165 N. C., 
687; Alexander v. Statesville, 105 N. C., 527. In the case last cited we 
said: "The rule of law in regard to the negligence of an adult and the 
rule in regard to that of an infant of tender years is quite different. By 
the adult there must be given that care and attention for his own pro- 
tection that is ordinarily exercised by persons of intelligence and discre- 
tion. If he fails to give it, his injury is the result of his own folly, and 
cannot be visited upon another. Of an infant of tender years less dis- 
cretion is required, and the degree depends upon his age and knowledge. 
Of a child of 3 years of age less caution would be required than of one 
of 7; and of a child of 7, less than of one of 12 or 15. The caution re- 
quired is according to the maturity and capacity of the child, and this 
is to be determined in each ease by the circumstances of that case," cit- 
ing Murray v. R. R., 93 N. C., 92; Bottom v. I1.  R., 114 N. C., 699; 
R. R. v. Gladman, 15 Wall. (U. S.), 401; R. R. v. Stout, 17 Wall. 
(U. S.), 657; Morgan v. R. R., 38 N. Y., 455; Sh. and Redf. on Neg., 
sec. 49, and other authorities. All that is required of an infant is that he 
exercise care and prudence equal to his capacity. Robinson v. Cone, 22 
Vt., 213. Examined in the light of this rule, the instruction as to con- 
tributory negligence was too broad, and should have been restricted to 
its proper limits. If the decedent was standing too near the track, or 
at  a place near the track which brought him within the zone of danger, 
and his exposure to injury was not the result of any failure to exercise 
that degree of care which one of his age and knowledge would have 
taken for his safety under the circumstances, his act would not neces- 
sarily be contributory negligence. He was not an intruder or "licensee," 
within the rule of some of the cases cited by appellee. If a person places 
himself on a track in front of a moving train, or too near thereto for 
safety, and does so willfully or designedly or negligently, he must take 
the consequences; but where the act was not willful (and i t  was not so 
in this case), it must have been negligent in order to authorize a finding 
of contributory fault on his part, and the negligence must have been the 
proximate cause of the injury. The court excluded this question of negli- 
gence from the consideration of the jury when it gave the instruction 
that  "If he sat near the track in a dangerous position-if you find that 
he thought that he was far enough away,. . . it would be your duty to 
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answer the second issue 'Yes.' " The alternative proposition, that "if he 
put himself in a perilous position on the railroad track" it would be con- 
tributory negligence, if i t  was correct, did not cure the error, as we can- 
not tell by which branch of the instruction the jury were guided to their 
verdict. Tillett v. R. R., 115 N. C., 662; Williams v. Haid, 118 N. C., 

481; Edwards v. R. R., 129 N. C., 78. An error in the charge must 
(193) be eliminated by a retraction of it, or a proper explanation, which 

will remove the wrong impression made by it, and the giving of 
another correct but conflicting instruction does not answer the purpose, 
as  it does not produce the desired result. If the deceased had fallen 
asleep on the track, his negligence in doing so would not be contributory, 
in a legal sense, unless it was the proximate cause of the injury to him; 
and yet the court charged the jury, in effect, that it would be. If, not- 
withstanding his negligence in sleeping on the track, the defendant's 
engineer, after he saw him lying there and became aware of his perilous 
situation, could, by exercising the proper care, have stopped the train 
in time to avoid the injury, and failed to do so, his negligence in not 
doing so would be considered as the proximate cause of intestate's death. 
The Federal Employers' Liability Act does not, as we understand it, 
change the rule of law as to what is contributory negligence, except as  
to its legal effect upon the issue as to damages, an affirmative finding in 
respect of such negligence reducing the amount of damages as indicated 
in the act. 

We are also of the opinion that there was error in the instruction of 
the court in regard to the measure of damages, and as the question may 
be again raised, we will now decide it. The intestate, a t  the time of his 
death, was employed in interstate commerce, and the case was, there- 
fore, properly tried under the Federal Employers' Liability Act. With 
respect to damages, the court instructed the jury that the burden was on 
the plaintiff to satisfy the jury that the intestate would have continued 
to contribute to the support of his father after he arrived a t  the age of 
21 years, and further, that he must satisfy them as to the amount of 
such contribution as he would have made after his maturity. This 
could hardly be the rule intended by Congress, as such facts would be 
incapable of anything like accurate or even approximate proof. They 
depend so much upon contingencies as to be beyond the human ken. 
We cannot foretell what a man will do with his estate in the future, and 
therefore Congress, aware of this difficulty in making proof, required 
that the amount of recovery should be measured by the reasonable 
expectation of benefit which would accrue to the parent, or a dependent, 
by the continuance of the life in question. We think this part of the 
charge, in its general scope and tendency, was not in accordance with 
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the correct principle to be gathered from the evident meaning and pur- 
pose of the act, and we have already so decided. Here the intestate 
was under no obligation to support and maintain his father. 29 Cyc., 
1619. What he might do for him, in that way, would be voluntary on 
his p a r t a  mere gift or gratuity, prompted, it is true, by filial devotion 
or duty, but nevertheless a moral and not a legal obligation. Dooley 
v. R. R., 163 N. C., 454. We said in that case, quoting from and ap- 
proving the language of Justice Pollock in Franklin v. R. R., 4 
Hurl. and Norman, 511: "If, then, the damages are not to be (194) 
calculated on either of 'these principles, nothing remains except 
that they should be so calculated in reference to a reasonable expecta- 
tion of pecuniary benefits, as of right or otherwise, from the continuance 
of the life. Whether the plaintiff had any such reasonable expectation 
of benefit from the continuance of his son's life, and if so, to what 
extent, were the questions left in this case to the jury. The proper 
question then was left, if there was any evidence in support of the 
affirmative of them. We think there was. The plaintiff was old and 
getting infirm; the son was young, earning good wages, and apparently 
well disposed to assist his father, and in fact he had so assisted him to 
the value of 3s, Gd. a week. We do not say that i t  was necessary that 
the actual benefit should have been derived; a reasonable expectation is 
enough, and such reasonable expectation might well exist, though, from 
the father not being in need, the son had never done anything for him." 
Again, this Court says in the Dooley case: "A person entitled to the 
benefit of the action may recover damages for the loss of a pecuniary 
benefit to  which he was not legally entitled, but which it is reasonably 
probable he would have received except for the death," citing Tiffany 
on Death by Wrongful Act (2 Ed.), sec. 159. Mr. Tiffany has classified 
the losses which may be considered in assessing the damages, and the 
persons entitled to be compensated therefor. The first description of 
loss is principally confined to a husband's loss of his wife's services, a 
wife's loss of her husband's support and services, a parent's loss of the 
services of a minor child, and a minor child's loss of the support of a 
parent. But the statutes do not confine the benefit of the action to 
husbands, wives, minor children and parents of minor children. The 
second description of loss includes the loss by the beneficiary of any 
pecuniary benefit which he might reasonably have expected to receive 
during the lifetime of the deceased by gift, and also the loss of any 
accumulations which it is probable that the deceased would have added 
to his estate had he lived out his natural life, and which the beneficiary 
would probably have received by inheritance. He then proceeds to 
say: '(Thus the second description of loss may be divided into (1) losses 
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of prospective gifts, and (2) losses of prospective inheritance. The 
loss sustained by a husband, wife, minor child and a parent of a minor 
child may be of both descriptions. The loss sustained by an adult 
child, parent of an adult child, or collateral relative, can only be of 
the latter description." We approved this elucidation of the act in 
Dooley's case, in which Justice Allen so fully and clearly explains this 
new law, and cited in support of Mr. Tiffany's statement the following 
cases: Greenwood v. King, 82 Neb., 22; Hillebrand v. Stans. Bisc. Co., 
139 Cal., 236; Duckman v. R. R., 237 Ill., 108; R. R. v. Kindood, 57 

Texas, 498; Hopper v. R. R., 155 Fed. Rep., 277. The case Iast 
(195) cited was much like this one. The action was there brought by 

a father for loss by the death of his daughter, who was killed by 
the negligence of the defendant in that case. She had not contributed 
anything to her father's support, nor had she rendered any appreciable 
service to him. He had, on the contrary, been at  considerable expense 
in supporting, maintaining, and educating her. Judge Van Devanter, 
then circuit judge, now a justice of the Supreme Court of the United 
States, said in regard to the father's right to damages: "Considering 
this evidence, in the light of the natural influence or promptings of filial 
ties, we think it would have sustained a finding that there was a reason- 
able expectation of substantial, though not large, pecuniary benefit to 
the father from a continuance of the life of the daughter," citing several 
cases to sustain his view. I t  may here be remarked that the Dooley 
case presents facts in almost exact analogy to those we are now consid- 
ering, as it was an action by the father for loss sustained by the death 
of his son. I n  this case it appears that the intestate was a boy in good 
health, earning $1.10 per day, and was contributing regularly to the 
support of his father. He was sober, industrious, and of average intelli- 
gence for his age. His conduct towards his parent tended to show that 
he was, in mind and disposition, imbued with a proper conception of his 
filial duty and entertained the proper affection for his father. The 
evidence in this case of a reasonable expectation by the father of benefit 
or pecuniary aid or other advantage of gift or inheritance, if the life of 
his son had been spared to him, was sufficient for submission to the jury. 

Before closing this opinion, we must advert to the recent case of Irwin 
v. R. R., 164 N. C., 5, where it is said: "We held in Dooley v. R. R., 163 
N. C., 454, that an action may be maintained under the Federal statute 
in behalf of a parent when there is a reasonable expectation of pecu- 
niary benefit from the continuance of the life of the child, although the 
child has not contributed to the support of the parent, and the authori- 
ties which support this principle also hold that evidence of contributions 
by the child to the support of the parent is material and important in 
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determining whether such reasonable expectation exists, and in the 
assessment of damages which may be recovered, and if such evidence is 
material and competent for the parent, the defendant may prove the 
contrary.'' That case sustains our conclusion, that the instruction as 
to damages was erroneous and was in harmony with what is thus said 
in Am. R.  R. Co. v. Didricksen, 227 U.  S., 145: "The cause of action 
which was created in behalf of the injured employee did not survive 
his death, nor pass t o  his representatives. But the act, in case of the 
death of such an employcc from his injury, creates a new and distinc.t 
right of action for the benefit of the dependent relatives named in the 
statute. The damages recoverable are limited to such loss as 
results to them because they have been deprived of a reasonable (196) 
expectation of pecuniary benefits by the wrongful death of the 
injured employee. The damage is limited strictly to the financial loss 
thus sustained." And the case of R. R. v. McGinnis, 228 U .  S., 175, is 
to the same effect. We think that the law is unquestionably settled by 
those decisions, as to the measure of damages under the Federal act. 

New trial. 

Cited: West  v. R .  R., 174 N.C. 127; Mullinax v. Hord, 174 N.C. 615; 
Waldo v. Wilson, 174 N.C. 627; Vanderbilt v. Chapman, 175 N.C. 14; 
Fry v. Utilities Co., 183 N.C. 297; McCrowell v. R. R., 221 N.C. 375. 

BOARD OF SCHOOL COMMISSIONERS OF THE CITY OF CHARLOTTE 
v. COUNTY BOARD OF EDUCATION OF LMECKLENBURG COUNTY. 

(Filed 19 May, 1915.) 

1. Schools-Apportionment of School Funds - Private Laws - Apportion- 
ment Per Capita-Interpretation of Statutes. 

Chapter 149, Public Laws 1913, is upon its face amendatory of chapter 
89 of the Revisal, specifying the sections upon which it acts without refer- 
ence to section 4029 therein, and as  i t  does not purport to repeal any of 
the sections of said chapter 89, i t  is construed to leave the provisions of 
section 4029 in force, to the effect that the provisions of chapter 89, Revisal, 
shall not apply to any township, city, or town now levying a special tax 
for schools and operating under special laws or charter. Hence chapter 
324, see. 207, Private Laws 1907, providing for the apportionment from 
the public school funds of Mecklenburg County per capita for  the public 
graded schools of the city of Charlotte, and as  brought forward and ex- 
plained by the Laws of 1915, is not repealed by said chapter 149, Public 
Laws 1913, requiring the apportionment "so as  to give to each school in  
the county for each race the same length of school term, a s  nearly as  may 
be, each year." 

24'7 
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2. Same-Constitutional Law. 
Revisal, sec. 4029, providing that chapter 89 of the Revisal shall not 

apply to townships, cities, or towns now levying a special tax for schools 
under special laws or charters, and chapter 324, see. 207, Private Laws 
1907, providing the apportionment from the county school funds to the  
city of Charlotte shall be  per capita, do not contravene Article IX, sec. 2, 
of the State Constitution, providing for "a general uniform system of 
public schools," etc. 

APPEAL by plaintiff from Lane, J., at  March Term, 1915, of MECK- 
LENBURG. 

Injunction proceeding, heard by Lane, J., who issued a mandatory 
injunction directing the defendant to apportion the school fund in ac- 
cordance with chapter 149, Laws of 1913, and not in accordance with 
the charter of the city of Charlotte, section 207, chapter 324, Private 
Laws 1907. The plaintiff appealed. 

Tillett & Guthrie for plaintiff. 
E. R. Preston, J. W. Keerans for defendant. 

(197) BROWN, J. This is an injunction proceeding brought to com- 
pel the defendant to apportion the public school funds of the 

county of Mecklenburg to the city of Charlotte, "per capita," as pro- 
vided by the city charter (section 207, chapter 324, Private Laws 1907, 
page 857), and not according to "length of term," as provided by Public 
Laws 1913, chapter 149. This latter act prescribes: "It shall be the 
duty of the county board of education to distribute and apportion the 
school fund so as to give to each school in the county for each race the 
same length of school term, as nearly as may be, each year." 

Section 207 of the revised charter of the city of Charlotte is in these 
words: "That the county board of education of Mecklenburg County, 
in apportioning the school fund of said county, shall ascertain and 
determine the amount of said funds to be used each year for the public 
graded schools of the city of Charlotte by dividing the whole amount of 
school funds received by the county treasurer of Mecklenburg County, 
less his commissions or the part of his salary which is to be paid out of 
said funds, and less the amount reserved by said county board of edu- 
cation for the office expenses and salary of the county superintendent of 
education and for the per diem and mileage of the said county board of 
education, by the total number of children of school age in said county, 
as determined by the last census preceding such apportionment, and by 
multiplying the quotient so obtained by the total number of school chil- 
dren in the city of Charlotte, as determined by last school census pre- 
ceding such apportionment; and the amount so ascertained and deter- 
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mined is to be paid by the treasury of said Mecklenburg County to the 
treasurer of the public schools of the city of Charlotte, or such other 
official as may be legally designated to receive the same, to be used for 
the said public schools of said city under the control and direction of the 
board of school commissioners of said city of Charlotte." 

Chapter 89, Revisal 1905, which contains the general school law of 
the State, provides (section 4029) that "The provisions of this chapter 
shall not apply to any township, city, or town now levying a special tax 
for schools and operating under special laws or charters." The city of 
Charlotte is now levying a special tax for its schools and is conducting 
its school system under its special charter above cited. 

The defendant contends: "That the act of 1913, chapter 149, was 
intended to embrace the general school policy in the apportionment of 
school funds throughout the State, and necessarily repealed b y  implica- 
tion section 4029 and any prior local or general statute inconsistent 
therewith." 

We do not think this position can be maintained, in view of the lan- 
guage of the act of 1913. This act is on its face an amendatory law, 
amending certain sections of chapter 89 of the Revisal, specifying 
them. It does not in any way repeal or amend section 4029, (198) 
above quoted. I ts  title is that of an amendatory act, and is as 
follows: ('An act to amend certain sections of chapters 81 and 89 of the 
Revisal of 1905 of North Carolina and certain chapters of the Public 
Laws of 1907, 1909, and 1911 of North Carolina, being parts of the 
public school law." 

For the purpose of relieving the matter of any doubt, the General 
Assembly of 1915 enacted: 

"Whereas a doubt has arisen as to whether section 207 of chapter 342 
of the Private Laws of 1907 is still in force, or whether the same has 
been repealed by chapter 149 of the Public Laws of 1913: Now, there- 
fore, 
"The  General Assembly of North Carolina do enact: 

"SECTION 1. That in apportioning the school fund of the county of 
Mecklenburg the county board of education shall be governed in all 
respects by the provisions of section 207 of chapter 342 of the Private 
Laws of 1907." 

No sufficient reason has been advanced which would justify us in 
holding that section 4029 of the Revisal or section 207 of the revised 
charter of the city is violative of the State Constitution, Art. IX, sec. 2, 
providing for "a general uniform system of public schools wherein 
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tuition shall be free of charge to all children in the State between the 
ages of 6 and 21 years." 

The various legislatures that have passed laws since the Constitution 
was adopted seem to have considered that  a fair and just method of 
distributing the school fund is per capita, and numerous acts have been 
passed looking to this end. 

Section 4029, Revisal, has been on the statute book many years, and 
its constitutionality has never been questioned. I n  pursuance of i t  a 
great many cities and t o ~ n s  in this State are conducting their school 
systems under special legislation providing for a per capita apportion- 
ment of the school fund. 

We are not prepared to say that all this legislation, which has been in 
force so many years, is contrary to our fundamental law. I n  the Greens- 
boro school case the per capita method of apportionment is recognized, 
the Court holding that "the public school fund in any county, from 
whatever source arising, must be distributed pro rata among the several 
school districts respectively, according to the number of children in 
each." 

The Court says: "A very material part of the fund thus devoted to 
the support of public schools is taken from the ordinary revenue of the 
State, raised by taxation; but this does not imply, nor does it  follow, 

that  the fund thus raised is to be distributed to the support of 
(199) schools located in the neighborhood of those taxpayers who paid 

the taxes, or most thereof, but i t  is  to be distributed as nearly as 
may be per capita for the  education of all the children in the State." 

The judgment of the Superior Court is reversed, and the cause is 
remanded, with direction to issue a mandatory injunction commanding 
the defendant to  apportion and distribute the school fund in accordance 
with the provisions of the charter of the city of Charlotte. 

Reversed. 

JOHN A. BOYDEN, JOHN S. HENDERSON, EXECUTOR AND TRUSTEE, 
ET AL. V. J. R. HBGAhIAN. 

(Filed 19 May, 1915.) 

1. Deeds and Conveyances-Descriptions-Calls-8djoini Tracts-Inter- 
pretation. 

Where the loczrs in quo  in an action of trespass involving title to lands 
is made to depend upon its location within the boundaries of a certain 
deed introduced in evidence, giving a beginning point, with further de- 
scription, and then to J. H.'s line, "thence with his line t o  where i t  meets 
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with T. H.'s line, thence with his line around to the mouth of the still- 
house branch, where i t  enters into Buffalo Creek," etc., and J. H. and 
T. H. a re  the adjoining owners a t  the places indicated, and there is no 
dispute as  to the calls up to that  point: Held, the legal method of locat- 
ing the deed is to run directly from the last known point of the H. lines 
to the next call in  the deed that  was fixed and established, to wit, the 
"mouth of the still-house branch." 

2. Deeds and Conveyances-Description-Adjoining Lines-"Fixed and  Es- 
tablished.'' 

The doctrine requiring that  lines of another tract called for in a con- 
veyance of lands shall be fixed and established with assured precision is 
one that  is, a t  times, called for where there is conflict in a deed between 
such calls and that by course and distance, and does not always or neces- 
sarily prevail where such conflict is not presented. 

3. Same-"Run and Markedv-Interpretation. 
The rule that  lines of adjoining tracts called for in a conveyance of 

lands shall be fixed and established does not necessarily require that  these 
lines must have been "run and marked"; but if they may be fixed and 
established in accordance with the recognized rules of survey and location 
of deeds they come within the meaning of the rule and so fill the descrip- 
tion. 

4. Deeds and Conveyances-Boundarie~DecIarations-Evidence, 
The admission in evidence of the declarations of a deceased owner of 

lands as  to the location of the boundaries of his deed is not objectionable 
as  contradicting the boundaries given in the deed, when the court has 
explicitly charged the jury that  they could in no wise change the descrip- 
tion a s  it therein appeared, and were only relevant on the question of 
boundary and to the extent they tended to fix the location of the lines 
called for. 

5. Deeds and Conveyances-Declarations-Possession-Evidence-Against 
Interest. 

The declarations of a deceased owner of lands while in possession, defin- 
ing the limits of his claim, a re  competent as  evidence; and especially so 
when they are  made against his interest. 

6. Deeds a n d  Conveyances-Trustee-Declarations-Evidence. 
The general rule that the declarations of a trustee are  not competent 

as  against the interest of the beneficiary does not apply when made in 
the course and performance of declarant's duties as trustee, and when he 
was in present possession and control of the lands, asserting his ownership 
under a deed. 

APPEAL by plaintiff from Warding, J., at November Term, (200) 
1914, of CALDWELL. 

Civil action of trespass to realty, involving also an issue of title. 
There were facts in evidence tending to show that, in 1880 and 1881, 

John A. Boyden, now deceased, acquired title to several hundred acres 
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of land in Caldwell County, lying on both sides of Buffalo Creek, a 
portion of which lie held in his own right under a deed from Thomas 
Pipes, and the remainder he held under a deed of trust from F. P .  Cot- 
trell to  secure a debt due to his wife, Mary;  that Cottrell lost his right 
of redemption by reason of adverse possession and lapse of time in favor 
of John A. Boyden and wife, and, on suit brought to  the Superior Court 
of Caldwell County by Bernhardt, purchaser and assignee of Cottrell, 
i t  was so adjudged. See case of Bernhardt v. Hagaman, John S. Hen- 
derson, trustee, and John A. Boyden, etc., reported in 144 N. C., p. 526. 
I n  that  suit defendants also asserted title in John A. Boyden under a 
deed of the sheriff for taxes, etc. 

It further appeared that, in December, 1889, John A. Boyden and 
wife, Mary, and John S. Henderson, trustee, conveyed a portion of said 
land, lying east of Buffalo Creek, to  defendant John R. Hagaman, the 
deed containing descriptive terms as follows: "Situate, lying, and being 
in the county of Caldwell and State of North Carolina, bounded as fol- 
lows, towit: Beginning a t  the intersection of Joe's Fork and Buffalo's 
Creek, and runs thence up the east bank of Buffalo's Creek to the rock 
cliff or bluff some 25 yards above dwelling-house, thence northeast 
along the highest part of the ridge to Richard Pipes' east and west 
line, thence east with Richard Pipes' line to John Hawkins' line, thence 
with his line to  where it  meets Thomas Ilawkins' line, thence with his 
line around to the mouth of the still-house branch where it empties into 
Buffalo Creek, thence up the bank of said creek to  the beginning. This 
deed is intended to include all the Thornas Pipes land lying east of 
Buffalo Creek and up along the east bank of said creek to the big rock 
cliff where the high foot-log used to be, and then east of a line running 
northeast from said cliff along the highest part of said ridge to Richard 

Pipes' east and west line, thence with his line and Thomas Haw- 
(201) kind line to the east bank of Buffalo Creek, and up said creek 

bank to the beginning. All mineral rights and privileges are 
excepted and reserved to the said parties of the first part and their 
heirs and assigns; with the right on the parties of the first part to enter 
upon the said lands and develop the mineral deposits and mines there- 
on, if there be any such. The number of acres hereby conveyed being 
200, more or less." 

That John R. Hagaman entered, claiming under said deed the land 
in controversy; cut the timber and exercised other acts of owner.hip. 

Mary Boyden, the wife and one of the grantors in defendant's deed, 
having died, this suit was instituted by John A. Boyden, the other 
grantor, and his children, who were also the children and heirs at law 
of Mary Boyden, deceased, and John S. Henderson, trustee and exec- 
utor, against John R.  Hagaman, alleging that the deed in questlon only 
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conveyed the Thomas Pipes land or a portion of it, constituting the 
northern part  of defendant's claim, and tha t  i t  did not convey any of 
the Cottrell land east of Buffalo Creek; this last being the land in con- 
troversy. 

The  defendant contended tha t  his deed conveyed the Pipes land and 
all tha t  par t  of the Cottrell land lying south of the Pipes land and east 
of Buffalo Creek. I t  appeared, further, that John A. Boyden died in 
1912, and the  suit was thereafter prosecuted by the other parties plain- 
tiff, and further, by estimate, that the land within the boundaries as 
claimed by plaintiff amounted to about 162 acres. 

On the issue as  to title there was a verdict for defendant. Judgment 
pursuant to  verdict, and plaintiff excepted and appealed. 

J. W. Whisnant, Edmund Jones, Council & Yount for plaintifj. 
W. C. A7ewland, Mark Squires, T. AM. Sezcland for defendant. 

HOKE, J. TTe have given the case most careful consideration and 
find no error in the proceedings below, assuredly none that gives the 
plaintiffs any just ground of complaint. 

The beginning corner of defendant's deed, a t  the junction of Joe's 
Fork and Buffalo Creek, was admitted, and there was no dispute be- 
tween the parties as t o  the location of the lines around the northmstern 
and northern part  of the land from that  point to the figure 9, the north- 
eastern corner of the land, being the point where the "John Hawkins 
line meets the Thomas Hawkins line," as set out in defendant's deed. 

There were facts in evidence tending to show that  Thomas Hawkins 
owned or was in possession of and claiming lands on the east of the land 
in question and on the south of it on both sides of Buffalo Creek, and, 
under the  charge of the  court, the jury have necessarily found that,  
from the  figure 9 south to 8-7-6-5-4-3-2-1-24-23-22, to a point on the 
creek a t  22, 16 poles south of the mouth of the still-house branch, there 
were lines of the Thomas Hawkins land, called for in defendant's deed, 
fixed, established, and continuous. 

There were facts in evidence to support the finding, and this (202) 
being true, his Honor correctly held that the legal method of 
locating the deed would be to run directly from 22, the last known 
point of the Hawkins lines, to the next call in the deed that  was fixed 
and established, tomit, the "mouth of the still-house branch." 

The ruling, is in accord with our decisions applicable to  the question, 
JPcPhaul v. Gilchrist, 29 K. C., 169; Shultz v. Young. 25 N. C., 385; 

I Hvrley v. Morgan, 18 N. C., 425; Sandifer 2,. Foster, 2 N. C., 237, and, 
applying the principle to the facts as accepted by the jury, justified the 
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co~~clusion tha t  t'he boundaries of defendant's deed were properly placed 
and included all of the  land in controversy. 

It was earnestly contended for plaintiffs that  the location of the Haw- 
kins lines, declared by the jury to be the eastern and southern 

(203) boundaries of defendant's deed, should not be allowed to stand, 
because the evidence as to some portions of these lines failed to 

show tha t  they had ever been run or marked, and, therefore, they 
could not properly be considered as "fixed and established" within the 
meaning of the principle; but if i t  be conceded tha t  the rule requil-ing 
tha t  the lines of another's tract called for in a deed should be "fixed 
and established with precision" applies in this case, the authorities are 
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to  the effect that  these lines need not necessarily have been "run and 
marked," but if they are fixed and established by the usual rules 
adopted and recognized in the survey and location of deeds they may 
come within the meaning of the rule and so fill the description. Corn 
v. ~McCrary, 48 N. C., 496, cited in Lumber Co. v. Bernhardt, 162 N. C., 
pp. 460, 465. 

As a matter of fact, this doctrine, requiring that the lines of another 
tract, called for in a deed, shall be fixed and established with assured 
precision, is one that  is, a t  times, called for where there is conflict in a 
deed between such calls and that  by course and distance, and does not 
always or necessarily prevail in deeds of the kind presented here, where 
no such conflict is presented. 

It was further objected for plaintiffs that  the declarations of John A. 
Boyden were received in evidence in support of defendant's claim of 
ownership. In  the brief of plaintiffs the objection was made to rest on 
the ground that  this suit, not being an action to correct or reform the 
deed, the declarations of John A. Boyden in contradiction of the des- 
cription, appearing in the deed, were inadmissible, but this position is 
not open to plaintiffs on the record, for the reason that his Honor, in the 
charge, told the jury in very explicit terms that  such declarations could 
in no wise change the description as it  appeared in the deed, and that  
these declarations were only relevant on the question of boundary and 
in so far as they tended to fix the location of the lines as called for. 

I n  that  aspect of the evidence the only declarations having appreci- 
able significance or which could have affected the result were as to  the 
existence and placing of the Hark ins  lines on the east and south of the 
tract, as claimed by defendant, and these were made a t  a time when 
John A. Boyden, as trustec, was in possession and control of the prop- 
erty, having a survey and examination made, and with a view of exe- 
cuting this very deed under which defendant claims, and such declara- 
tions were competent, both as being against interest and by one in 
possession of property defining the limit of his claim. Smith v. Moore, 
142 N. C., pp. 277-290; Ellis v. Harris, 106 N. C., 395; Clifton zl. Fort, 
98 K. C., 173; McGee v. Blankenship, 95 N. C., 563. 

True, as to the position of the land in controversy, John A. Boyden 
may have been only a trustee, and the declarations of a mere trustee 
are not, as a general rule, competent as against the interest of 
the beneficiary; but the position does not obtain where, as in (204) 
this instance, the declarations were made in the course and per- 
formance of declarant's duties as trustee and when he was in present 
posscssion and.control of the land, asserting his ownership under the 
deed. Chaniberlain's Evidence. sec. 1327; 2 Ed. Jones on E~idence,  
sec. 253, p. 319. 
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As heretofore stated, m-e find no reversible error in the trial, and the 
judgment for defendant must be affirmed. 

KO error. 

Cited: Millard v. Smathers, 175 X.C. 60. 

'IN CARVER v. CAROLINA, CLINCHFIELD AND OHIO RAILWAY 
COMPANY. 

(Filed 19 May, 1915.) 

1. Carriers of Passengers-Arrest of Passenger-Request of Passenger- 
Police Officers. 

Where a conductor on a train telephones ahead to a town for officers to 
arrest a passenger for improper conduct, orders his arrest accordingly, 
and an action is brought against the railroad company for damages, the 
defendant is not responsible for the treatment given the plaintiff after his 
arrest and in which its employees took no part,  the questions presented 
being whether the conduct of the plaintiff, while a passenger. and preced- 
ing the arrest, was such as  to justify the conductor in calling upon the 
policeman to make it : and not for indignities the policeman may thereafter 
hare committed on the plaintiff's person. 

2. Same-Punitive Damages-Evidence. 
Punitive damages are recoverable against a railroad company causing 

the arrest of a passenger, in the discretion of the jury, only where the 
passenger has been arrested by the defendant's conductor or other proper 
employee, and there are elements of fraud, malice. gross negligence, insult, 
or other cause of aggravation in the act causing the injury or humiliation. 

A P P E ~ L  by defendant from Webb, J., at December Term, 1914, of 
RCTHERFORD. 

Civil action, tried upon these issues: 
1. Did the defendant wrongfully and illegally injure the plaintiff, as 

alleged in the complaint? Answer: "Yes." 
2. Tt'llat actual damages, if any, is the plaintiff entitled to recover of 

defendant? Answer: "$500." 
3. Did the defendant wantonly and maliciously injure the plaintiff, 

as alleged in the complaint? Answer: "Yes." 
4. V h a t  exemplary damages, if any, is the plaintiff entitled to re- 

corer of defendant? Answer: "$300." 
The defendant appealed. 
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McBrayer & McBrayer,  Solomon Gallert for plaintiff.  
J .  J .  McLaughlin, F .  D. Hamrick,  J .  W .  Pless for defendant. 

B ~ o u w .  J. The  evidence in this case tends to move that  the (205) 
defendant ran an excursion train from spartanburg to  Altapass, 
on which were cars reserved for ladies. The plaintiff entered the car 
a t  Forest City with a number of companions, and, according to his own 
admissions, all were drinking. 

The evidence tends to  prove that on account of the plaintiff's drink- 
ing and open disturbance on the train, the conductor was compelled to  
phone to  Marion for regular police officers to meet him a t  the station 
for the protection of his passengers. Two regular police officers met the 
train a t  Marion, and, after the train left, they arrested the plaintiff, 
who was then drinking and swearing in the presence of ladies and other 
passengers. The evidence tends to prove that the conductor ordered 
him under arrest by the regular officers and went about his affairs, 
leaving him in the custody of these officers, the conductor not further 
interfering. - 

The evidence tends to prove that  the officers, of their omm volition, as 
they said, for their own protection and not a t  the instance of the con- 
ductor, placed handcuffs on the plaintiff and moved him to the smoking 
apartment. Then the  lai in tiff became more tractable, and with the 
consent of the conductoi, a t  the instance of the officers, the plaintiff was 
released. There was no further prosccution of the plaintiff, and he 
brings this suit for damages for the alleged wrongful arrest. 

There was quite a number of assignments of error relating to the evi- 
dence, as well as to the charge of the court. We deem i t  necessary to  
notice only one of them. 

The defendant requested his Honor to charge the jury: "If the plain- 
tiff violated the law on defendant's train so as to justify his arrest by 
the conductor, and he was taken into custody by regular officers of 
McDowell County, the conductor, under the law, was not required to  
anticipate that  the officers would mistreat the plaintiff. Therefore. you 
are charged tha t  if plaintiff was properly arrested and turned over to  
proper legal officers of AIcDowell County, and tha t  he was not subject 
to  any improper indignities or suffering in the presence of the con- 
ductor, and a reasonably prudent man in the position of the conductor 
would not have anticipated any such mistreatment, then you would 
answer the first issue 'No.' " 

Instead thereof, his Honor gave the following instruction: "If you 
find that the officers aforesaid used excessive force in putting handcuffs 
on the plaintiff; or if you find that  it was not necessary to  put hand- 
cuffs on the plaintiff a t  the time he was arrested to  safely keep him 
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until he was discharged; or if you find tha t  the officers put handcuffs on 
him because they were irritated a t  him because of the language that  he 
had used, if you find tha t  he used profane language, or because they 
were mad a t  him, knowing a t  the time tha t  i t  was not necessary to  

handcuff him to  arrest him and keep him, if you find that  they 
(206) did know i t  was not necessary to handcuff him in order to keep 

him, then the court charges you tha t  a wrongful act was done 
the plaintiff, and i t  would be your duty to answer the first issue 'Yes.' " 

This exception is well taken. The instruction asked for should have 
been given. The charge of the court placed too great a burden upon 
the defendant, as the conductor had no authority over the officers and 
could have done nothing legally to restrain their control and manage- 
ment of the prisoner while in their custody. 

I n  Brunswick and W. R.  El. v. Ponder, 60 L. R. A, 716, it is said: 
"If our conclusions be correct, tliat the conductor could assume tha t  
the arrest mas a lawful one, and mas under no duty to prevent it, we 
think the company cannot be held liable for the excessive force used 
Ponder became the prisoner of the  officers as soon as they laid hold of 
him, and before he mas removed from the train. He was taken out 
from under the protection of the bonductor by the officers of the  la:^. 
We was then in the custody of the law, and, whether or not the con- 
ductor or any one else was authorized to prevent the use of unneces- 
sary force in making the arrest, the railroad company was in this 
regard no longer under any duty to him as a passenger." 

In  Pratt v. Brown, 80 Tex.. 608, it is held: "A railroad company 
whose station agent requested a policeman to arrest a disturber in a 
depot is not liable for the act of the officer in detaining the person 
arrested for an unreasonable time." 

I t  is further contended by the defendant that  the plaintiff is not 
entitled to recover punitive or exemplary daniages assessed under the 
fourth issue. In  the view which we take of the case, the plaintiff mould 
not be entitled to recover punitive damages, or any other damages, be- 
cause of the act of the policemen in putting handcuffs upon the plain- 
tiff, as the evidence shows tha t  the conductor was not responsible for 
tliat act, and did not request or authorize it. 

If it should be shown upon the next trial that the conduct of the 
plainriff on the train was such as to  justify the conductor in calling 
upon the policemen and asking them to  take the plaintiff in custody, 
then the defendant would not be liable for any damages. If the jury 
should find that  the conduct of the plaintiff was not such as to  warrant 
the conductor in ordering him into the custody of the officers of the 
law. but tliat the conductor acted in good faith, although mistaken, the 
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defendant would then be liable for such actual or compensatory dam- 
ages as the plaintiff may have sustained. 

But if the jury should further find that  the conductor wrongfully and 
unjustifiably ordered the arrest of the plaintiff, without necessity, and 
that  this act of the conductor was wanton, malicious, reckless, or was 
done through gross negligence and disregard of the plaintiff's rights as 
a passenger, then punitive damage may or may not be awarded, 
in the sound discretion of the jury. Punitive damages are not (207) 
recoverable in actions of this character unless there is an ele- 
ment of fraud, malice, gross negligence, insult, or other cause of aggra- 
vation in the act causing the injury. Hol~nes  v. R. R., 94 N. C., 319. 

S e w  trial. 

C I T Y  O F  KISSTOK I-. SECCRITP TRUST CORIPANP. 

(Filed 24 May, 1913.) 

1. Municipalities-Cities and Towns-Bond Issues-Legislative Control- 
Secessaries-Constitntional Law. 

A legislative authorization to a municipal it^ to issue bonds for paving 
and generally improving its streets; to enlarge and extend its waterworks 
s p t e r n :  to enlarge and better equip its electric light plant; to install an 
electric fire-alarm system, and to erect municipal bnildings, is for necessary 
expenses, and not subject to the restrictions of our Constitution, Art. VII, 
sec 5 ,  requiring that the question of the issuance of the bonds be submitted 
to the rote  of the people. 

2. Same-Validating Acts. 
1\Innicipalities a re  very largely subject to legislative control as to the 

issnance of bonds and other matters gorernmental in character, and they 
~nvtst obserre the statutory requirements, charter or otherwise, under which 
 the^ act, it remaining in the power of the Legislature to remove by subse- 
quent legislation irregularities by reason of the violation or nonobservance 
of requirements upon the municipality made in a previous act, when no 
vested rights hare supervened and no mandate of the Constitution has 
thereby been violated. 

3. Same-Immaterial Recitations-Charter Provisions-Ordinances. 
Where a bond issue for necessary expenses has been submitted to and 

approved by the roters of a city, according to a statutory requirement, 
but it appears that  it  is in violation of the city's charter requiring that 
no ordinance or resolution respecting such matters be finally passed on 
the date of its introduction, i t  is within the authority of a subsequent 
Legislature to validate the issuance of the bonds by direct legislation, not 
requiring the proposition to be again submitted to the roters: nor is ob- 
jection material that  the validating act refers to bonds already delirered, 
when in fact they had only been prepared and were refused by the pur- 
chaser. 

239 
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APPEAL by defendant from Peebles, J., April, 1915; from LEKOIR. 
Civil action, heard on case agreed and by consent. The action was 

to  recover the purchase price of a bond issue of the city of Kinston, con- 
tracted to  be sold to defendant, and said defendant declined to take the 
bonds or pay the stipulated price, alleging that the same were invalid. 

There was judgment for plaintiff, and defendant excepted and ap- 
pealed. 

Loftin & Dawson for plaintiff. 
G. G. Moore for defendant. 

(208) HOKE, J .  On the hearing i t  was properly made to appear that, 
pursuant to an act of the General Assenibly, regularly passed, 

an election was held in the city of Kinston on 23 June, 1914, on the 
proposition to issue bonds to the amount of $100,000, "in order to pro- 
vide funds with which to pave and generally improve the streets of the 
city, to enlarge and extend the water-works system, to enlarge and 
better equip the electric light plant, to install an electric fire-alarm 
system, and to erect municipal buildings," and the measure was ap- 
proved by a majority of the qualified voters of the city; that  the results 
of the election having been duly certified, on resolution of the board of 
aldermen, the bonds were prepared and contracted to  defendants a t  a 
stipulated and lawful price, and defendants have declined to accept 
and pay for same, alleging that they are being issued in violation of a 
provision of the city charter, to the effect "That no ordinance or reso- 
lution shall be finally passed upon the date of its introduction except in 
case of public emergencies, and then only when requested by the mayor 
in writing: Provided, that  no ordinance or resolution making a grant 
of any franchise or special privilege shall ever be passed as an einer- 
gency measure"; and i t  was admitted that  the resolution of the board 
of aldermen, under which these bonds were prepared and bargained, 
and one or two other resolutions of the board bearing on the subject, 
all of them, had been passed the day of their introduction. It x a s  
further made to appear that this alleged defect having been suggested, 
the General Assembly of the State, a t  the regular session of 1915, passed 
an act t o  legalize and ratify "all proceedings of the city of Binston 
relating to  the issue of these bonds," referring, in express and definite 
terms, to  the former statute, the election, and the purposes of the bond 
issue and the resolutions, etc., and providing, among other things, in 
section 1: "All proceedings of the city of Kinston for the issuance of 
said $100,000 public improvement bonds for the purposes aforesaid, 
including said election held 23 June, 1914, are hereby ratified and 
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legalized, and said bonds are valid and binding obligations of said city 
of Kineton." 

The defendants object further to the validity of the proposed bond 
issue because the ratifying act, in its preamble, refers to  them as bonds 
already delivered. 

Upon these, the facts chiefly relevant, we concur in the view of the 
judge belox, that  the proposed bond issue will constitute a valid in- 
debtedness of the city, and that these defendants must be held liable 
for the stipulated price. 

Under our decisions applicable, and on the facts in evidence, the 
bonds are for necessary expenses, and are not, therefore, subject to  the 
constitutional restrictions on nlunicipalities as to  incurring indebted- 
ness, contained in Article VII, section 7, of the Constitution. Murphy 
v. Webb, 150 N. C., 402; Comrs. v. Webb, 148 N. C., 120; Faw- 
cett v. Mount Airy, 134 N. C., 125; Black v. Comrs., 129 N. C., (209) 
121; Vaughn v. Comrs., 117 N. C., 434. 

The niunicipalities, however, in matters of this character, are very 
largely subject to  legislative control, and as to  incurring indebtedness 
and other questions, governmenta,l in character, they must observe the 
statutory requirements under which they act. Ellison v. Williams, 
152 K. C., 147: Nendersonville v. Jordan, 150 K. C., 35; Robimon u. 
Goldsboro, 135 N. C., 382; Wadsworth v. Concord, 133 N. C., 587. 

This last position, however, is subject to the principle, very generally 
recognized, that  when defects and irregularities are by reason of the 
violation or nonobservance of statutory provisions, and unless vested 
rights have supervened, the objections may be removed and the meas- 
ure validated by proper legislative action. Reid v. R .  R., 162 N. C., 
pp. 355-358; Grenada County Supervisors v. Brown, 112 U. S., pp. 261- 
271; Illinois v. Ill. Cen. R. R., 33 Fed., pp. 721-771; Xchenck v. Jeffe78- 
sonville, 152 Ind., pp. 204-217. 

I n  Reid's case the Court said: "It is well recognized that, so far as 
the public is concerned and when not interfering with vested rights, a 
legislature may ratify and make valid measures which it  might have 
originally authorized." I n  Board Supervisors, etc., v. Brown, supra, i t  
was held: "That a municipal subscription to the stock of a railroad 
company, or in aid of the construction of a road, made without au- 
thority previously conferred, may be confirmed and legalized by subse- 
quent legislative enactment, when legislation of that  character is not 
prohibited by the Constitution and when that  which was d011e would 
have been legal had it  been done under legislative sanction previously 
given." And, in Schenck's cuse, supra, "In the absence of constitutional 
restriction, the Legislature has the right to legalize the bonds of a city 
so long as vested rights have not intervened." 
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The objection that the ratifying act refers to the bonds as already 
delivered is without merit. 

The evident purpose of the act is to cure all of the defects suggested. 
The language is broad enough to do it, and the reference to the bonds 
as having been delivered is so clearly an inadvertence that i t  is deserv- 
ing of no consideration. Fortune v. Cornrs., 140 N. C., 322. 

There is no error in the proceedings below, and the judgment of his 
Honor is, in all respects, confirmed. 

Affirmed. 

Cited: Comrs. v. State Treasurer, 174 N.C. 161; Brown v. Hillsboro, 
185 N.C. 376; Gallimore v. Thomasville, 191 N.C. 653; Trust Co. v. 
Statesville, 203 N.C. 407; Crutchfield v. Thomasville, 205 N.C. 715; 
Ward v. Howard, 217 N.C. 207. 

(Filed 24 May, 1915.) 

1. Judgments-Pleadings-Default Final. 
Upon failure to answer a complaint within the appointed time, alleging 

the indebtedness of defendant to plaintiff for goods sold and delivered 
from time to time within a specified period, according to an attached 
itemized statement, for which the defendant contracted and agreed to 
pay a t  the price charged, and that  a certain sum was due thereon after 
deducting all  proper credits, a judgment by default final will not be set 
aside. 

2. Judgments-Default Mnal-Excusable NeglecLMeri tor ious Defense. 
Excusable neglect and a meritorious defense must be shown in order to 

set aside a judgment by default final properly rendered for the want of 
a n  answer. 

THIS is a motion to vacate and set aside a judgment by default final, 
rendered a t  July Term, 1914, of HAYWOOD, which motion was heard by 
Justice, J., a t  chambers, on 27 October, 1914, who denied the motion, 
and the defendant S. M. Smith appealed. 

Morgan & Ward, John M. Queen for plaintiff. 
J. W. Ferguson, M. Silver for defendants. 

BROWN, J. The complaint alleges that the defendants are indebted 1 

to the plaintiff in the sum of $1,387.39, with interest thereon from 15 
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November, 1913, due for goods, wares, and merchandise sold and de- 
livered, and for board of employees, and for goods, wares, and mer- 
chandise sold and delivered-to employees on orders from time to time 
from 1 August, 1913, to 1 March, 1914, which sums for board, merchan- 
dise, and orders the said defendants contracted and agreed to pay a t  the 
prices charged; that there is due on said account, after deducting all 
credits to which the defendants are entitled, the sum of $1,387.39, with 
interest from 15 November, 1913. The language of this complaint is 
plain and unambiguous. It alleges a distinct promise to pay at  the 
prices charged. 

Upon all the authorities, the plaintiff was entitled to a judgment by 
default final upon the failure to answer within the time required by law. 
Hartman v. Farior, 95 N. C., 177; Witt v. Long, 93 N. C., 388. 

In  addition, his Honor not only finds facts which fail to  show excus- 
able neglect for failure to file the answer, but he also finds that the de- 
fendants have no meritorious or valid defense t o  the cause of action set 
out in the complaint. Jeffries v. Aaron, 120 N. C., 169. 

The judgment is 
Affirmed. 

Cited: Montague v. Lumpkins, 178 N.C. 272; Garner v. Quaken- 
bush, 187 N.C. 606; Supply Co. v. Plumbing Co., 195 N.C. 633; Vann 
v. Coleman, 206 N.C. 452. 

H. L. LAWRENCE AND WIPE V. B. F. ELLER AND WIFE. 
(211) 

(Filed 19 May, 1915.) 

1. Landlord and Tenant-Tenant's Possession-Action of Title. 
Where one has entered into possession of lands a s  tenants of another 

under a n  agreement of lease he may not maintain a n  action involving title, 
while in possession of the premises, against his lessor during the continu- 
ance of the lease, without first having surrendered the possession which he 
has acquired under the terms of his agreement. 

2. Same-Exceptions-Deeds and  Conveyances-Estoppel. 
The restricted instances making exception to the general rule that  a 

tenant may not sue for title of the leased premises which he has acquired 
under his contract of lease apply to cases where, after the renting, the 
title to the landlord has terminated or has been transferred either to a 
third person or the tenant himself; and in courts administering principles 
of equity the estoppel is not recognized when the tenant has been misled 
into recognition of his lessor's title by mistake or fraud, and under circum- 
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stances which would induce a court of equity to hold the landlord a trustee 
for  the tenant, or other exceptions of a restrictive nature which do not 
applg to the consideration of this case. 

3. Landlord and Tenant-Tenant's Possession-Action of Title. 
If the principles of estoppel of a tenant in possession under and during 

the continuance of his lease do not apply to his action involring the issue 
of title alone, semble the exception to the general rule does extend to 
those instances where the possession and the rights growing out of or 
incident to i t  are  presented or in any way affected. 

4. Landlord and Tenant-Tenant's Possession-Action of Title-Cloud on 
Title-ravamen of Action-Incidental Matters. 

In this action by the tenant in possession of lands under his lease against 
his landlord under claim of acquisition of a superior title i t  is Held, that 
the gravamen of the action is to have the plaintiff declared the true owner, 
and that  the plaintir's demand to  have defendant's deed removed as  a 
cloud upon his title is only an incident and evidential, and does not affect 
the matter. 

APPEAL by plaintiff from Webb, J., at Spring Term, 1914, of AVERY. 
Civil action to  establish ownership and right of possession of a certain 

tract of land lying in Avery County. 
It mas admitted in the pleadings that defendants, B. F. Eller and 

wife, or B. F. Eller, as agent of his wife, had rented the tract of land in 
controversy to plaintiff for the year 1912 at the contract price of $25; 
that the lessee had entered into possession and occupation of the prop- 
erty under and by virtue of the contract and had continued such posses- 
sion since that time; that in December, 1912, plaintiff had acquired a 
deed for the property from W. P .  Eaton and wife, the original omrners, 
and in January, 1913, had instituted the present action against the 
lessors, clainiing to be the true owners under said deed and without 
having surrendered or made any offer to  surrender possession acquired 

by them under and by virtue of the lease. 
(212) I t  was further alleged in the pleadings that  W. P. Eaton and 

wife had previously, in 1906, contracted to sell the property to  
one D. C. Eller, who had entered under the contract of purchase, and, 
after comniitting lliuch spoil and injury to the property, had abandoned 
his contract to the original owners, and plaintiff had then acquired the 
title by purchase and deed, and were the true owners of the property. 

Plaintiff further alleged that defendants, by some fraudulent arrange- 
ment or contrivance with D. C. Eller, had obtained possession of the 
property, to which they had no right whatever, and while hoIding under 
such claim had made the lease under which plaintiff entered. 

They alleged further, that  while defendant occupied the property 
under their pretended claini, they had procured a deed to be made them 
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by the sheriff of Watauga County, purporting to  convey to them the 
right of D. C. Eller in the property, and that this was their only claim 
of title; and plaintiffs thereupon demand judgment that  B. F. Eller and 
wife be declared the tenants of plaintiff, and that this pretended deed 
of the sheriff be declared fraudulent and void as constituting a cloud 
on their title. 

Defendants answer, denying the allegations in impeachment of their 
title, and setting forth, also, that D. C. Eller bought the land originally 
from Eaton and wife for $1,200 to $1,300, and took a bond for title to  
convey same, which was duly registered in Watauga County, where the 
land was then situated; that  some money was paid down and notes 
executed for the remainder, to  wit, two notes for $425 each and one for 
$200; that  D. C. Eller paid the $200 note and one of the notes for $425, 
and, afterwards, in 1908, defendants bought the land from D .  C. Eller, 
paying in full for his interest, and afterwards acquired the other note 
for $425 by purchasing the same for full value from persons to  whom it  
had been assigned by Eaton and wife; that defendant neglected to  take 
a mit ten  assignment from D .  C. Eller for his interest in the property, 
but, being a man of no education, he was misled and deceived in refer- 
ence thereto by D.  C. Eller, but that  present defendants had acquired 
the title t o  said land or the right thereto in the manner specified, and, 
being in possession, claiming as owners under their purchase, as stated, 
they had rented to plaintiff for 1912, and plaintiff, being fully aware of 
all the facts and that the land had been fully paid for, had entered into 
a pretended agreement with Eaton and wife to purchase the land and 
taken a deed therefor, to  be paid for in case recovery could be had 
against these defendants, and ask judgment that defendants be declared 
the owners of the property and that the money paid therefor be declared 
a lien thereon, etc., and for general relief. 

The court having intimated an opinion that plaintiffs could not main- 
tain the present action unless and until possession had been re- 
stored to  defendants, in deference to  such intimation plaintiffs (213) 
submitted to a nonsuit and appealed. 

T.  A. Love ,  J .  W .  Ragland for plaintiff. 
L. D. Love  for defendants. 

HOKE, J., after stating the case: It is recognized as the general rule 
tha t  a tenant is not allowed to controvert the title of his landlord or set 
up rights adverse to  such title without having first surrendered the pos- 
session acquired under and by virtue of the agreement between them. 

The position does not usually obtain where, after the renting, the title 
of the landlord has terminated, or has been transferred either to  a third 
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person or the tenant himself, for, under the doctrine as it now prevails, 
the loyalty required is to the title, not to the person of the landlord, and 
in courts administering principles of equity the estoppel is not recog- 
nized when the tenant has been misled into a recognition of his lessor's 
title by mistake or fraud and under circumstances which would induce 
a court of equity to hold the landlord a trustee for the tenant, and there 
are other exceptions of a restricted nature. 

The general rule, however, is as stated, and, while varying a t  times in 
its application, has been everywhere recognized as sound in principle 
and has always been very rigidly enforced in this jurisdiction. Camp- 
bell v. Everhardt, 139 N. C., pp. 502-514; Pool v. Lamb, 128 N. C., p. 1;  
Springs v. Schenck, 99 N. C., 552; Davis v. Davis, 83 N. C., 71; Farmer 
v. Pickens, same volume, 550; Wilson v. James, 79 N. C., 349; Abbott & 
Foster v. Cromartie, 72 N. C., 292 ; Callendar v. Sherman, 27 N. C., 71 1 ; 
To~un v. Butterfield, 97 Mass., 105; Brown v. Keller, 32 Ill., 157; Davis 
v. Williams, 130 Ala., 530; Rodgers v. Boynton, 57 Ala., 501; Ward v. 
Ryan, J. R., vol. 10, 76-77, p. 17; Peyton v. Stith, 5 Peters, 485; 
2 McAdam Landlord and Tenant, sec. 421; 18 A. and E. (2 ed.), p. 414; 
24 Cyc., 946. 

In  Davis's case, supra, Chief Justice Smith said: "It is well settled 
doctrine that one who, as tenant, gains possession of the land of another 
cannot resist an action for its recovery, brought after the termination of 
the lease, by showing a superior title in another or in himself, acquired 
before or after the contract. The obligation to surrender becomes abso- 
lute and indispensable. 'Honesty forbids,' says Rufin, C. J., 'that he 
should obtain possession with that view, or, after getting it, thus use it.' 
Smart v. Smith, 2 Dev., 258. 'Neither tenant for any one claiming 
under him,' remarks Daniel, J , 'can controvert the landlord's title. He  
cannot put another person in possession, but must deliver up the prem- 
ises to his own landlord.' C'allendar v. Sherman, 5 Ired., 711. 'If he 
entered as tenant, or, after entry, had become such,' is the language of 

Rodman, J., 'he was estopped from asserting his title until he 
(214) had restored the possession to the plaintiff.' Heyer v. Beatty, 76 

N. C., 292. Even a homestead right cannot be asserted in oppo- 
sition to the recovery. Abbott v. Cromartie, 72 N. C., 292. The rule 
does not preclude the tenant from showing an equitable title in himself 
on such circumstances as under our former system would call for the 
interposition of a court of equity for his relief, and which relief may 
now be obtained in the action, as is held in Turner v. Lowe, 66 N. C., 
413. Yet the force of the general proposition remains unimpaired, that 
where the simple relation of lessor or lessee exists without other compli- 
cations, the latter cannot contest the title of the former. Forsythe v. 
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Bullock, 74 N. C., 135. The obligation to restore a possession thus 
obtained, before any inquiry into the title is permitted, although spring- 
ing from the contract, rests upon the foundation of good faith and 
honest dealing among men." 

In  Farmer v. Pickens, same volume, Dillard, J., tersely states the 
position: "It is settled that a person accepting a lease from another is 
estopped during the continuance of the lease, and afterwards, until he 
surrenders the possession to the landlord, to dispute his title, being a 
rule founded on a principle of honesty which does not allow possession 
to be retained in violation of that faith on which it was obtained or 
continued." 

In  Springs v. Schenck, supra, the Court held: " 4  tenant cannot be 
heard to deny the title of his landlord, nor can he rid himself of this 
relation, without a complete surrender of the possession of the land." 

In  Towne's case, supra: "A tenant a t  will is estopped from denying 
his landlord's title without surrender of the leased premises or eviction 
by title paramount or its equivalent." 

In  Brown v. Keller: "A tenant must surrender the premises before 
asserting rights adverse to his landlord which he acquired after renting 
the premises." 

And in Davis v. Williams: 
"2. A tenant is estopped to dispute the title of his landlord, unless his 

landlord's title has expired or been extinguished, either by operation of 
law or his own act, after the creation of the tenancy (p. 58). 

"3. It is only where there is a change in the condition of the land- 
lord's title for the worse, after a tenant enters into his contract, in the 
absence of fraud or mistake of fact, that he is permitted to show the 
change in the condition of the title (p. 58). 

"4. A tenant must first surrender the premises to his landlord before 
assuming an attitude of hostility to the title or claim of title of the 
latter (p. 58). 

"5. An estoppel will be enforced in a court of equity as well as in a 
court of law (p. 59) ." 

A correct application of the principle declared and upheld in 
these cases are in full support of his Honor's ruling, it appearing, (215) 
from a perusal of the pleadings, that, without any change having 
taken place in the title of the lessor since the renting, the plaintiff, after 
having become defendant's tenant, and during his tenancy, has under- 
taken to acquire what he considers a superior title to that of his land- 
lord, and, while maintaining the possession acquired under and by 
virtue of his lease and without surrender, he institutes the present action 
to have himself declared the true owner, and that defendants are in fact 
and truth his tenants. 
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It has been said that  the estoppel referred to does not prevail in 
actions involving an issue as t o  title, but if such a limitation on the 
general rule prevails in this jurisdiction, i t  applies only to  actions in- 
volving strictly the issue as to  title, and does not extend to those where 
the possession and the right growing out of or incident to  it  are pre- 
sented or in any way affected. Peyton v. Stith, 5 Peters, 485; Bigelow 
on Estoppel (6 Ed.) ,  p. 585 ; 18 A. and E .  (2 Ed.),  p. 419. 

While the action seeks also to have a deed, referred to  in the plead- 
ings, decIared to be a cloud on plaintiff's title, this is only an incident 
and evidential. The gravamen of the action is to  have plaintiff declared 
the true owner and that defendants are his tenants, and, under the 
authorities cited, such an action cannot be maintained by plaintiff 
unless and until he first surrenders the possession to the person from 
whom he rented. 

There is no error, and the judgment of his Honor is 
Affirmed. 

Cited: Hargrove v. Cox, 180 W.C. 362; Hobby v .  Freeman, 183 N.C. 
241; Shelton v. C h a r d , ,  187 N.C. 665; Carnegie v .  Perkins, 191 N.C. 
415; Pitman v. Hunt, 197 N.C. 576; Lnssiter v. Stell, 214 N.C. 392; 
Lofton v .  Barber, 226 N.C. 484, 485. 

(Filed 19 May, 1915.) 

1. Judgments-Courts-Foreign Jurisdiction-Fraud. 
The fraud in procuring a judgment in another State which judgment 

the courts of this State will T-itiate and set aside must have been of such 
character as to have rendered defenses unavailable to the defendant in 
that  action, and the judgment will not be disturbed when i t  appears that 
the elements of fraud relied on to set it aside were interposed and relied 
on in the former action, and all matters relating thereto were embraced 
within the scope of the former trial and therein determined and adjudi- 
cated. 

2. Same-Evidence-Nonsuit. 
I n  an action to  set aside a judgment rendered in a foreign jurisdiction 

for  fraud, the evidence tended only to show that the funds of defendants' 
bank were attached in New Pork by the judgment creditor under allega- 
tion that  the bank was a party defendant in that action; that the plain- 
tiffs herein voluntarily went to New Yorlr. entered an appearance in the 
action there, and unsuccessfully resisted judgment ; that  upon answer filed 
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the action against the bank was dismissed, and that no funds of the present 
plaintiffs were attached in the former action. Held, that by entering an 
appearance in that action the plaintiffs roluntarily submitted themselres 
to the jurisdiction of the court, which they were not required to do in 
defense of their rights, and there being no evidence of fraud in the procure- 
ment of the judgment, a judgment of nonsuit in the present action mas 
properly entered. 

APPEAL by defendant from Adams, J., at November Term, (216) 
1914, of ROWAN. 

Civil action, tried upon these issues: 
1. Was the judgment sued on in this case procured by the fraud of 

the plaintiff, as alleged in the answer? Answer: "No." 
2. I n  what amount, if any, are the defendants T .  J .  Jerome, T .  H. 

Vanderford, William I?. Snider, and Tola D. Maness indebted to  the 
plaintiff? Answer: "$5,692.93, with interest froin 28 November, 1913, 
and $101.40, with interest from 27 March, 1914." 

3. I n  what amount, if any, is the defendant Moses L. Jackson in- 
debted to  the plaintiff? Answer: "$5,692.23, with interest from 28 
Kovember, 1913, and $101.40, with interest from 27 March, 1914" (by 
consent of defendant Jackson). 

From the judgment rendered the defendants appealed. 

John S. Henderson for plaintiff. 
,4. H. Price, W. P. Bynum, T. H. Culvert for defendant. 

BROWN, J .  This is an action brought to  recover upon a judgment 
obtained by the plaintiff against the defendants, Jerome, Vanderford, 
Snider, and Maness, in the Supreme Court of the State of Kew York, 
in h'ew York County. Defendants pleaded that said h'ew York judg- 
ment had been procured by fraud. Defendant Jackson was not sued in 
the action in New York, but by his own request becanie a party to  this 
action, and judgment rendered against him in the court below, he ad- 
mitting that  his liability was the same as the other defendants. 

The Wachovia Bank and Trust Company, a North Carolina corpora- 
tion, was made a party to  this action in the New York court, and at- 
tachment proceedings were sued out in said action against all the New 
York defendants; but no property of the individual defendants was 
found or attached; and no property of the bank was attached as that  
of the individual defendants. Upon the trial in the New York court, 
a separate answer having been interposed by the bank, the action was 
dismissed as against the bank. 

The action in the New York court was brought to  recover the value 
of services by way of commissions, which the plaintiff claimed that  the 
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defendants owed him for procuring a purchaser for certain stocks and 
bonds of the Salisbury and Spencer Railway Company. 

(217) The complaint alleged the employment of the plaintiff and 
that he procured as a purchaser W .  N. Coler & Co., and that the 

agreed value of the services was $5,000, and that  the plaintiff had not 
been paid. The defendants answered, admitting that  the plaintiff had 
not been paid, but denied the employment, as well as the value of the 
alleged services. 

The case was tried in November, 1913, in the Suprenie Court, trial 
term, in the city of Kew Yorlr. The defendants were present in person 
as well as by attorney, and the cause was tried before a jury. Some of 
the defendants testified on the witness stand. The presiding justice 
delivered his charge to  the jury and a verdict was rendered for the 
plaintiff. The defendants appealed the case to  the Appellate Division 
of the Supreme Court of New York, and judgment was affirmed. 

The plaintiff having brought his action in the Superior Court of 
Rowan County to  recover on the New York judgment, the defendants 
set up a plea of fraud, and alleged, in substance, that  the plaintiff, in 
order to  secure jurisdictibn of the defendants in New York, as the de- 
fendants allege, made the Wachovia Bank and Trust Company of Win- 
ston, K. C., a party to the action in New York, and attached large sums 
of money in the banks of New York belonging to the said Wachovia 
Bank and Trust Company, and falsely and fraudulently alleged in his 
complaint and affidavit of attachment that the said bank was a party to  
the contract by which the plaintiff was employed to sell said stocks and 
bonds. 

The defendants also allege that  the plaintiff, in order to  force them to 
enter an appearance in said action in New York, which they did, and in 
order to secure jurisdiction of the defendants in that  action, including 
the said bank, falsely and fraudulently alleged that the said bank was 
a party t o  his contract of employment, and that  the money attached 
belonged to the defendants in that action, including these defendants. 

There was no other evidence of fraud offered. His Honor instructed 
the jury, if they believed the evidence, to answer the first issue 'To ."  
The correctness of this ruling is the principal assignment of error. 

We agree with his Honor that  there is no evidence whatever of fraud 
practiced by the plaintiff in procuring a judgment against the defend- 
ants in the New York court. The fraud for ~ ~ h i c h  a judgment may be 
enjoined in another State must consist in the procuring of such judg- 
ment. The courts of this State will not vacate or enjoin a judgment 
merely based upon a cause of action, which may be vitiated by fraud, 
for this is a valid defense which may be interposed a t  the trial; and 
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unless its interposition is prevented by the fraud of the adversary, i t  
cannot be asserted against a judgment either foreign or domestic. Black 
on Judgments, see. 919, and cases there cited. 

It has been held in this State that in an action in the courts of this 
State on a judgment rendered in a sister State it is open to the 
defendant to allege and prove fraud in the procurement of the (218) 
judgment, and the term "fraud" in this connection includes all 
such circumstances of fraud or imposition in procuring the judgment as 
would induce and authorize the courts of the original forum to interfere 
to  prevent the enforcement of an unconscionable recovery. Mottu v. 
Davis, 151 h'. C., 237. 

Again, i t  is said in the same case, 153 N. C., 160: "The fraud which 
warrants equity in interfering with such a solemn thing as a judgment 
must be such as is practiced in obtaining the judgment, and which pre- 
vents the losing party from having an adversary trial of the issue." 

The fact that the plaintiff saw fit to  sue the bank and trust company, 
along with these defendants, in the New York court, is no evidence of a 
fraudulent purpose to  decoy the defendants to  that  jurisdiction. The 
plaintiff doubtless thought he had a good cause of action against the 
bank and trust company. The plaintiff claimed that  the whole amount 
of the purchase price for the stocks and bonds of the railway company, 
paid by Coler & Co., was received by the bank, and that  in this trans- 
action the defendant Snider and the cashier of the bank acted for the 
bank. 

The plaintiff claimed that  a t  every stage the bank was sanctioning the 
employment of the plaintiff. We fail to see how the presence or absence 
of the individual defendants in any way affected the action against the 
bank. There was no correspondence between the plaintiff and the de- 
fendants in evidence by which the defendants were decoyed to New 
York for the purpose of having service made upon them. It was the 
bank's duty to  defend its own case, and if the defendants went to  New 
York for the purpose of defending the action, it was their own volun- 
tary act. 

The fact that  the bank succeeded in having the attachment set aside 
as to  its funds is no evidence of any fraud in procuring the judgment 
against the individual defendants. Where a suit is brought against a 
nonresident defendant, and the service of process is by publication, if 
he voluntarily appears and defends the action the court acquires com- 
plete jurisdiction of his person, and the judgment is valid and binding 
alike in the State where rendered, in the domicile of the defendant, and 
in all other courts. Black on Judgments, sec. 908. 
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I n  order to  constitute a fraudulent procurement of the defendant for 
the purpose of service, there must be actual fraud or trick upon the 
defendant. A mere request to  him to go to  another State and defend a 
suit in attachment actually pending there is not a fraudulent device. 
Black on Judgments, see. 909. See, also, Dzrringer v. Moschino, 93 
Ind., 495. 

These defendants were not required to appear and defend the action 
in the New York court. No property of these individuals had been 

attached, for none had been found. There was no issue raised in 
(219) respect to  the ownership of any property claimed by these de- 

fendants. The property attached belonged solely to the bank, 
and it  was the bank's duty to defend its rights. If these defendants 
rushed to its rescue, i t  was their voluntary act. 

There is nothing in the evidence which tends to prove that the defend- 
ants were denied any opportunity to  make good such defenses as they 
had. The record of the trial, together with all the evidence taken in the 
New York court, is set out, together with the charge of the presiding 
judge, and the entire record shows that  these defendants presented every 
possible defense, and that the judgment against them was affirmed by 
the appellate tribunal. 

We agree with his Honor that there is no evidence of fraud to support 
the plea which the defendants have interposed. 

The judgment of the Superior Court is 
Affirmed. 

Cited: Bonnett-Brown Corp. v. Coble, 195 N.C. 494; McCoy V .  

Justice, 199 N.C. 608; Cody v. Hoziey, 219 N.C. 375; Hat Co. v. Chixik, 
223 N.C. 374. 

AMERICAN NATIONAL BANK r. R. E. L. NORTHCUTT ET AL. 

(Filed 12  May, 1915.) 

1. Pleadings-Counterclaim. 
A counterclaim which only alleges that the plaintiff is indebted to the 

defendant, without alleging further the nature, extent, and kind of indebt- 
edness, and how i t  arose, is imperfectly pleaded, and should be disregarded. 

2. Same-Banks and Banking-Bills and Notes-Parties. 
Where in an action on a note brought by a bank which had taken it  with 

other papers as collateral to a note from the local bank of deposit and 
original discount, an allegation is made in the answer by way of offset or 
counterclaim that the local bank mas indebted to the defendant; that no 
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demand for payment of its note had been made; that plaintiff had more 
than sufficient collateral to secure the note, etc., states no valid counter- 
claim a s  against the local bank, and the failure of the plaintiff to have 
made i t  a party defendant is immaterial. 

APPEAL by defendants from Rountree, J., at  March Term, 1915, of 
ANSON. 

Civil action, tried upon these issues: 
1. Is  the plaintiff the owner and holder in due course of the notes 

described in the complaint? Answer : "Yes." 
2. What amount, if any, is the plaintiff entitled to recover of the 

defendants? Answer: "$2,000, with interest on $1,000 from 1 October, 
1914, and interest on $1,000 from 1 November, 1914." 

When the case came on for trial, the plaintiff moved to strike out the 
"further defense" set up by defendants in the answer. The motion was 
allowed. Defendants excepted and appealed. 

Plaintiff introduced evidence sustaining the several allegations (220) 
of the complaint. Defendants introduced no evidence. There 
were no exceptions to the evidence or to the charge of the court. 

The following is the "further defense" stricken out by the court: 
"The plaintiff is a nonresident corporation; that receivers have been 

appointed by the courts of this State for the Southern Savings Bank of 
Wadesboro; that said savings bank is indebted to plaintiff in the sum 
of $ , evidenced by its notes now held by plaintiff; that said notes 
have not been presented to said receivers for payment; that if the plain- 
tiff is the holder of the notes described in the complaint, they are held 
by it as collateral security for the payment of the notes of the said 
Southern Savings Bank, given to the plaintiff, and that they are in- 
formed and believe that the plaintiff holds notes and mortgages, the 
property of the said Southern Savings Bank, as collateral securing said 
indebtedness, largely in excess of the amount due i t  by the said South- 
ern Savings Bank; and that the plaintiff has collected a large sum of 
money from said collateral, and is endeavoring to collect more than is 
due i t  on account of the indebtedness of the said Southern Savings 
Bank, and to that end has instituted numerous suits in the Superior 
Court of Anson County for the collection of said notes and collateral 
security held by it, without alleging in any of the complaints filed in 
said actions that said notes are held by it as collateral security for said 
indebtedness, and without making the receivers of the said Southern 
Savings Bank parties to any of said actions. 

"That R. E. L. Northcutt and W. N. Northcutt are stockholders of 
the said Southern Savings Bank, and that the defendants herein were 
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depositors in said bank a t  the time of the appointment of the receivers, 
as aforesaid, and as such are now among the creditors of said bank. 

"The defendants are informed and believe that the plaintiff had in its 
possession a large sum of money belonging to the said Southern Sav- 
ings Bank a t  the time of the appointment of said receivers, which said 
money has not been applied to the indebtedness of said Southern Sav- 
ings Bank by the plaintiff, and that  the same should be applied to said 
indebtedness. 

"That on account of the matters and things herein alleged, the de- 
fendants are informed, advised, and believe that  the receivers of the 
said Southern Savings Bank are necessary and proper parties to this 
action, in order that the rights of all the parties may be properly ad- 
judicated and protected." 

Lockhart & Dunlap for p1ainti.v. 
Robinson, Caudle & Pmette,  H. H. McLendon for defendants. 

BROWN, J. This action is brought to recovcr on two promissory 
notes of $1,000 each, payable to the Southern Savings Bank of 

(221) Wadesboro, N. C., and indorsed by that bank to plaintiff. The 
execution and indorsement of the notes by defendants are ad- 

mitted. 
There are no exceptions to the evidence or to the charge; therefore, 

the findings of the jury stand unchallenged. These entitle the plaintiff 
the judgment, unless the defendants have pleaded a valid set-off or 
counterclaim in their answer, which has been disregarded by the court. 

This case is very similar to that  of the American Xational Bank 11. 

Hill, from same county, post, 241. Much that is said in that opinion is 
applicable to  this appeal. 

There is no allegation in the answer that the debt due plaintiff by the 
Southern Savings Bank, for which the note sued on and other notes 
have been assigned as collateral, has been fully paid by the collection 
of the collateral by the plaintiff. 

Then, again, the answer fails to  properly plead any set-off or coun- 
terclaim. The allegation is that the defendants "are stockholders in 
the Southern Savings Bank, and were depositors in said bank at the 
time of the appointment of the receivers, and as such are now among 
the creditors of said bank." 

The answer fails to set out the amount of the deposit and in what 
amount the Southern Savings Bank is indebted to  defendants. I t  may 
be $1 or i t  may be a much larger sum. If the true amount mere set out, 
and it  appeared to  be inconsiderable, plaintiff could and probably 
would admit i t  and give defendants credit for i t  on the note and take 
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judgment for the balance. ,4s it is, no counterclaim is sufficiently 
pleaded that  would be good against the Southern Savings Bank, the 
assignor of plaintiff. 

It is well settled that  the averments as to  set-off or counterclaim shall 
be definite and certain. Vague, general, and indefinite allegations are 
not sufficient. The plea must be specific and must fully apprise the 
plaintiff of the nature and extent of the defendant's claim. 19 Enc. 
P. and P., 751. 

I n  some cases it  has been held that  in pleading a set-off or counter- 
claim the same definiteness and certainty are required as in stating a 
cause of action in a declaration or complaint. Bernard v. ;Mullott, 
1 Cal., 368; Xtorkton v. Graves. 10 Ind., 294; Gragg v. Frye, 32 Me., 
283; and other cases cited; 19 Enc. P. and P., 751. 

I n  this State it  is held that a counterclaim which only alleges that  
plaintiff is indebted to  the defendant, without alleging further the 
nature, extent, and kind of indebtedness, and how it  arose, is iniper- 
fectly pleaded and ought to be disregarded. Smith v. MeGregor, 96 
K. c., 101. 

I n  that case the Court says: "-4 counterclaim should be alleged with 
clearness and precision; its nature and the consideration sup- 
porting i t ;  when, how, and where it arose, should be stated with (222) 
reasonable certainty. This the statute requires, and, moreover, 
it is necessary to  just and intelligent procedure. The counterclaim is 
substantially the allegation of a cause of action on the part of the 
defendant against the plaintiff, and it  ought to  be set forth ~ ~ i t l i  the 
same precision as if alleged in the complaint." 

The judgment of the Superior Court is 
Affirmed. 

Cited: Davenport v. Vaughn, 193 N.C. 650; Barber v. Edwards, 218 
3 .C.  732. 

M. BUCHARTdhT r. E. C. HEDDEN a m  SARAH C. HEDDEN. 

(Filed 24 Nay, 1915.) 

1. Judgments-Title t o  Lands-Estoppel. 
Where in an action for the recoverr of land both parties claim from the 

same person, H., a judgment rendered in favor of plaintiff against H., in- 
volving the title to the locus in qfco, established a t  least a prima facie 
title in plaintiff'sfavor, and will estop the defendant from asserting his 
title as  purchaser acquired a t  a foreclosure sale under a mortgage subse- 
quently executed. 
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2. Deeds and  Conveyances - Defective &gistration - Title - Connecting 
Links-Evidence. 

A power of attorney executed in another State, not passed upon by the 
clerk of the court, but placed upon the registration books without his 
authority or order, is improperly registered (Revisal, see. 999), and affords 
no evidence of title in  an action to recorer lands when relied upon by a 
party as  a connecting link in his chain of title, for the statute requires tha t  
deeds or other instruments shall be properly probated by the clerk to 
authorize registration. 

3. Deeds and  Conveyances-Same Source of Title-Color-Limitation of 
Actions. 

An unregistered deed is not color of title when the parties to an action 
for the recovery of land are  claiming under the same source. 

4. Judgments-Title t o  Lands-Deeds and  Conveyances-Estoppel. 
A judgment in an action involving the title to land has the force and 

effect of a deed so as  to become a connecting link in the chain of title of 
the successful party and those claiming under him, and estops the adverse 
party and his priries. 

APPEAL by defendants from Justice, J., a t  October Term, 1914, of 
JACKSON. 

Coleman C. Cowan and Manning & Kitchin for plaintiff. 
J .  Frank Ray and H. G. Robertson for defendants. 

WALKER, J. This is a civil action for the recovery of 640 acres of 
land. Plaintiff introduced evidence of a grant, No. 144, from the 

(223) State, for the land in dispute, to  J. F. Foster, and mesne con- 
veyances showing that W. N. Hedden had acquired the title so 

granted. He then showed a judgment of the Superior Court of Jackson 
County, rendered in a civil action, wherein he was plaintiff and W. N. 
Hedden was defendant, at  Spring Term, 1897, involving title to  the land 
described in Grant KO. 144, by which it  was adjudged that the said 
W. N. Hedden was not the owner of the said land, but that  the plaintiff 
was the owner thereof, and that  a writ of possession issue to put him 
in possession of the same. This established that the title was in the 
plaintiff to  this suit, so far as the parties thereto are concerned, and a t  
least prima facie. iMobley v. Griffin, 104 K. C., 112; Campbell v. Ever- 
hardt, 139 N. C., 503. The defendants assert title to  the land under a 
mortgage made by W. S. Hedden to Frank B. Mayer, a power of 
attorney of Frank B. Mayer to E. C. Redden, authorizing him to sell 
the land under a power contained in the mortgage, a sale thereunder, 
and a deed by E. C. Hedden, in his own name, to Sarah C. Hedden, one 
of the defendants. The power of attorney, which was offered in evi- 
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dence, had been acknowledged in Maryland before George Wells, clerk 
of the Circuit Court of Anne Arundel County, by Frank B. Mayer, who 
executed the letter of attorney, and a certificate of said clerk wrts 
annexed, but i t  was never passed upon by the clerk of the Superior 
Court of Jackson County, N. C., and was placed on the registry of that 
county without, as appears, his authority or order. The deed, there- 
fore, was not properly registered (Revisal, sec. 999; Lumber Co. v. 
Branch, 158 N. C., 251)) and was not, therefore, evidence. "Until a 
deed is proved in the manner prescribed by the statute, the public 
register has no authority to put i t  on his book; the probate is his war- 
rant, and his only warrant, for doing so." Todd v. Outlaw, 79 N. C., 
235; Duke v. Markham, 105 N. C., 138; Williams v. Griffin, 49 N. C., 
31; Burnett v. Thompson, 48 N. C., 113; La?nbert v. Lambert, 33 N. C., 
162; Carrier v. Hampton, ibid., 307. The court properly excluded the 
power of attorney, upon objection by the plaintiff. The deed from E. C. 
Hedden was not properly executed by him as attorney, and, besides, 
was never probated, so as to authorize its registration and introduction 
as evidence. Proof before a justice of the peace was not sufficient for 
this purpose, as i t  is required by the statute that the clerk of the 
Superior Court shall pass upon his certificate and order the deed to 
registration. Nothing of this kind was done. The law requires that 
the deed, or other instrument, shall be properly probated "before the 
same shall be registered." Revisal, see. 999. The originals of the 
power of attorney and the deed were not produced, and we are not, 
therefore, informed as to whether they would show sufficient certificates 
of probate, or that the radical defects appearing upon the registry were 
mere misprisions of the register of deeds. Strain v. Fitzgerald, 
130 N. C., 600; Patterson v. Galliher, 122 N. C., 511; Heath v. (224) 
Cotton Mills, 115 N. C., 202. It may be seriously questioned 
whether proper search was made for the originals. Greene v. Grocery 
Co., 159 N. C., 119; Blair v. Brown, 116 N. C., 631. No proof of their 
contents was made which is sufficient to cure the defects, if curable in 
that way. The defendants did not contend that they had been in 
adverse possession long enough to ripen their title without color, and 
as the deed under which they claimed title was not registered, and as 
both parties derived title from the same source, there was no color of 
title. Janney v. Bobbins, 141 N. C., 406; Gore v. McPherson, 161 N. C., 
638; King v. McRackan, 168 N. C., 621. 

The plaintiff, we have said, had shown title to the land, a t  least prima 
facie. The defendant contends, though, that the judgment was not 
properly a connecting link in his title; but we have held that i t  is, and 
that i t  has the force and effect of a deed. Finch v. Finch, 131 N. C., 
271; Webb v. Den, 17 How., 577; 23 Cyc., 1287, and note 42; Keenan 
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v. Comrs., post, 253. As W. N. Hedden was a party to the civil action, 
in which the judgment was rendered, he and his privies are estopped by 
the judgment. LeRoy v. Steamboat Co., 165 N. C., 109; Cavenaugh v. 
Jarman, 64 N. C., 372. The case of Burns v. Stewart, 162 N. C., 360, 
is more in point upon both propositions. It decides that such a judg- 
ment has the legal effect of a deed, and, therefore, of necessity, is 
sufficient to constitute a link in the chain of title, and, besides, that as 
to parties and privies i t  operates as an estoppel and passes the title to 
the successful party to the suit in which the judgment was rendered. 
We there said: "The effect of the judgment was to pass any title in the 
land, which the other parties may have had, t o  S t e w a r t a t  least by 
estoppel." And further: "The judgment in the suit of Stewart against 
Calloway and others vested the title in Stewart as much so as if the 
other parties had been required to execute deeds to him for the land. 
It is a solemn adjudication, after trial and investigation, that  the true 
title is in him." 

On a careful review of the whole case, we are satisfied that  there was 
no error in the trial below. 

No error. 

Cited: Bradford v. Bank, 182 N.C. 228; Eaton v. Doub, 190 N.C. 
19; Woodlief v. Woodlief, 192 N.C. 637; Hildebrand v. Telegraph Co., 
220 N.C. 13 ; Paper Co. v. Cedar Works, 239 N.C. 633. 

A. L. SHUFORD v. C. D. BRADP. 

(Filed 19 May, 1915.) 

1. Wills-Interpretation-Life Estates-fEemaJnders. 
A will should be so construed a s  to effectuate the intention of the tes- 

ta tor ;  and where a devise of lands is made in fee and thereafter it appears 
by construction of a later portion of the will that the testator only intended 
to devise a life estate with limitations over, that interpretaion which ac- 
cords with the testator's intent will be given to the instrument. 

1 2. Same-Contingent Remainders-Defeasible Estates. 
A devise of lands to a minor child, with a certain contingent limitation 

over in case of his death before majority, and, further, that  should the 
devisee live and marry and have children, a t  his death the property shall 
go to his eldest living child; but should he die leaving no children, then 
to his wife; and i t  appears that  the devisee has become of full age, has 
been married for ten years without children, it  is Held, the limitation 
over to the wife constitutes a remainder in  fee, defeasible upon the birth 
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of children from the marriage; and the law presuming that children may 
be born of a marriage relation as  long as  i t  exists, an agreement of record 
"that there is no probability that  any will be born" mill be disregarded. 

3. Wills-Contingent Remainders-Estoppel. 
Under a devise of land to a son of the testator for life, then to his wife, 

with further contingent limitation over to the children of their marriage, 
upon the birth of such child or children they take directly under the will, 
and cannot be estopped by the deed of their parents. 

APPEAL by plaintiff from Harding, J., at February Term, 1915, (225) 
of CATAWBA. 

Controversy without action. Judgment was rendered for the defend- 
ant, and the plaintiff appealed. 

Council & Yount for plaintiff 
9 0  counsel for defendant. 

B ~ o w x ,  J .  The following are substantially the facts set out in the 
case agreed: 

The plaintiff contracted to  sell and convey to the defendant a house 
and lot in the town of Conover, and tendered the defendant a deed 
therefor properly executed, but the defendant declined to accept the 
same, contending that the plaintiff could not convey a good and inde- 
feasible title to the property. The plaintiff derives his title to the 
property through the will of one John Q. Seats, and this controversy 
hinges upon the construction of that  will and arose out of the investiga- 
tion of the title to  this lot of land. 

The material parts of the said will are as follom: 
iWow, first, I give my son, Alexander Hamilton, all real estate that  

I may have a t  the time of my death, except what is otherwise directed 
in this my last will, and direct my executor in the following manner: 
All money that  may be due my estate will go to pay my debts, but 
should that  not be enough, take of the rents, as I direct my executor to  
rent all property that will make anything, to  pay the debts. After the 
debts are all paid. my executor or guardian for my child, Alexander 
Hamilton, shall continue to  rent all the property that I leave to my 
son, A. Hamilton, and will use the same for keeping up the property, 
such as painting, roofing, etc. This is to be done until my son is of 
proper age to  take charge of the property I leave him. 

"Now, further, this is my will, should it be so that my son die (226) 
before he is twenty-one (21) years old, and leaving no wife or 
child, then this real estate shall go to Alice Lee Burkett and her heirs; 
but should Alice Lee Burkett not be living a t  that time, this real prop- 
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erty shall go to  my wife, Fannie E., and she may dispose of it as she 
pleases a t  her death. 

"But further, as regards my son, should he live and marry and have 
children, a t  his death this real property shall go to  his oldest child liv- 
ing. But should my son die leaving no children, but a wife, she shall 
come in full possession of this real property, and shall do with it  as she 
pleases a t  her death." 

It is further stated: "That Alexander Hamilton Seats is now 37 
years of age and has been married for about ten years, but no children 
have been born to them, and the probability is that  there will be none, 
and Mrs. Fannie Allen, formerly Mrs. Fannie Seats, is again a widow, 
and Alice Lee Burkett is an unmarried adult woman, and all of said 
parties are still living, and on 6 October, 1905, all of said parties joined 
in the execution of a warranty deed for the land devised under the last 
will and testament of th? said John Q. Seats to Henry Wagner and Ray- 
mond Miller, which said deed is a link in the plaintiff's chain of title, 
and the land in controversy is a portion of the land devised by the last 
will and testament of the said John Q. Seats and a portion of the land 
con~eyed by the devisees in the deed above referred to." 

His Honor was of the opinion that upon the facts agreed the plaintiff 
could not convey a good and indefeasible title to  the property described 
in the pleading, and rendered judgment against the plaintiff for the 
costs. I n  this judgment we concur. 

It is true that  in the first paragraph of his will the testator uses lan- 
guage which would confer upon his son Alexander a fee-simple estate to 
the property devised, but it is well settled that  the intent of the testator 
is the object to be sought in construing a will, and this intent must be 
gathered from a consideration and examination of the entire instru- 
ment. McCaLlum v. McCallz~m, 167 PIJ. C., 310. 

This cardinal principle in the construction of wills, so as to effectuate 
the plainly expressed intention of the testator, has been largely extended 
to the construction of deeds, as well. Triplett v. Williams, 149 N, C., 
394. 

I n  the consideration of this deed, the interests of Alice Lee Burkett 
and the widow of the testator, Fannie E. Seats, have been eliminated by 
the fact that  the son, Alexander, did not die before attaining the age of 
21 years old, leaving no wife nor child. 

The deed which has been tendered in this case would undoubtedly 
operate as a grant of whatever interest the grantors in the deed have, 
and i t  would operate as an estoppel upon all those claiming directly 

under them. 
(227) But there is a provision in this will which reads as follows: 

"But, further, as regards my son, should he live and marry and 
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have children, a t  his death this real property shall go to  his oldest child 
living. But  should my son die, leaving no children, but a wife, she 
shall come into full possession of this real property, and do with it  as 
she pleases a t  her death." 

I t  is manifest that the testator did not intend, by the language in the 
first paragraph of his will, to give his son, Alexander, a fee-simple 
estate in the property devised, although the words used, standing alone, 
are sufficient for that  purpose. By the later paragraph of the will the 
testator has limited the interest of his son to  an estate for life. The 
limitation over t o  the son's wife, who is now living, constitutes a re- 
mainder in fee, defeasible upon the birth of children from the marriage. 

It is true, according to the facts agreed, that  no children have been 
born to  the couple, and it  is stated that  there is no probability that  any 
will be born. This is a prophecy which the law values but little. The 
law presumes that children may be born to a married couple as long as 
their relation continues to exist, i t  matters not how old either or both 
may be. I n  case children are born, then the estate is devised to the 
oldest child living a t  the time of illexander Seats' death. Upon such 
contingency happening, the contingent remainder in fee to the wife 
would not vest. Hauser v. Craft, 134 X. C., 320; Whitfield v. Garris, 
134 N. C., 25. 

It is thus made plain that  the oldest child of Alexander Seats and his 
wife will not take through them as heir a t  lam, but will take, if a t  all, 
as a devisee of the testator, John Q. Seats. Therefore, the deed exe- 
cuted by Alexander Seats and his wife would not estop such child, if 
born, from asserting title to the land after its father's death. 

The cases cited by the learned counsel for the plaintiff, Cheek v. 
Walker, 138 N. C., 160, and Sessoms v. Sessoms, 144 K. C., 121, are 
quite different from the language used in the instrument construed in 
the case under consideration, and are not authority for the contention 
that  Alexander Seats acquired a fee simple under the terms of his 
father's will. 

Upon the whole record, we are of opinion that  the plaintiff cannot 
make a good and indefeasible title to  the property contracted to be sold 
to the defendant. 

The judgment of the Superior Court is 
Affirmed. 

Cited: Springs v. Hopkins, 171 N.C. 490; Parrish v. Hodge, 178 
N.C. 135; Roberts v. Saunders, 192 N.C. 193; Strickland v. Shearon, 
193 N.C. 603; Hampton v. West, 212 X.C. 318; Culbreth v. Caison, 
220 N.C. 720; Prince v. Barnes, 224 N.C. 704; Buckner v. Hawkins, 
230 N.C. 101 ; McPherson v. Bank, 240 N.C. 19. 
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(228) 
JOHN HAhR, EXECUTOB, ET AL. r. KATHAN SCHLOSS. 

(Filed 24 May, 1915.) 

Wills-Devisees-Life Estates-Rule in Shelley's Case. 
A devise of lands to testator's wife for life, with  pro^-ision, "after the 

expiration of the life estate . . . I gire, devise, and bequeath all  of 
my estate, real and personal, to my heirs a t  law, and the heirs a t  law of" 
the wife, "to be equally divided between them, share and share alike": 
Held ,  no estate of inheritance passed to the wife, and there was a failure 
of title as to one-half of the land, and the rule in Shelley's case does not 
apply. 

APPEAL by plaintiff from 0. H. Allen, J. ,  a t  February Term, 1915, of 
A T ~ w  HANOVER. 

Action to  recover the purchase price of a certain lot of land which 
formerly belonged to Philip Christ. 

The defendant refused to  pay for the land upon the ground that  the 
plaintiffs could not convey him a good title. 

The plaintiffs are John Haar,  executor of Mary Christ and Katherine 
Wegermann, the only heir at  law of Philip Christ. 

Philip Christ died in 189.5, leaving a will, in which he devised the 
land in controversy to his wife, Na ry  Christ, for life, and then pro- 
vided: "After the expiration of the life estate just hereinbefore in item 
second of this my last will and testament, I give, devise, and bequeath 
all of my estate, real and personal, to  my heirs a t  lam, and the heirs a t  
law of the said Mary Christ, to  be equally divided between them, share 
and share alike." 

Mary Christ died in 1912, leaving a mill, in which she appointed the 
plaintiff Haar executor, and conferred upon him full power to  sell said 
land and to execute a deed for the same. Thereafter the said Haar,  
executor, and the said Katherine Wegermann contracted to  sell said 
land to the defendant, and they have tendered him a deed and have 
demanded payment of the purchase money, and the defendant has 
refused to accept the deed and to pay the purchase price, upon the 
ground that  the plaintiffs cannot convey him a good title. 

There was a judgment in favor of the defendant, and the plaintiffs 
excepted and appealed. 

Bel lamy & Bellarny for plaintiffs. 
Herbert McClamnzy for de fendant .  

ALLER', J .  The will of Philip Christ passed only a life estate to the 
land in controversy to  his wife, Mary Christ, unless the superadded 
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words in the third item, that  "After the expiration of the life estate, I 
give, devise, and bequeath all my estate, real and personal, to 
my heirs a t  law and the heirs of the said Mary Christ," bring (2291 
the devise within the operation of the rule in Shelley's case. . 

There might be some ground for this contention but for the additional 
words appearing in the item, "to be equally divided between them, share 
and share alike." 

I n  Xzlls v. Thorne, 95 S. C., 364, which is affirmed in Gilmore v. 
Sellnrs, 145 N. C., 285, i t  was said that "In England, ever since the 
leading case of Jepson v. Wright, 2 Bligh, 1, it  has been held that the 
11-ords 'equally to be divided,' or 'share and share alike,' superadded to 
limitations to the heirs of the body, etc., do not prevent the application 
of the rule. But in this State it would seem that the superaddition of 
like words to the liniitations to the heirs, or heirs of the body, or issue, 
do prevent the application of the rule"; and this has been the consistent 
ruling of this Court since the case of Ward v. Jones, 40 S. C., 400. 

We are, therefore, of opinion there was no estate of inheritance in 
Mary Christ, and that there is therefore a failure of title as to one- 
half of the land in controversy. 

The other question discussed in the briefs, as to whethcr the heirs a t  
law of Mary Christ and of Philip Christ take per stzrpes or per cczpztn, 
is not now before us, and it  cannot hereafter arise, l f ,  as stated in the 
record, Mary Christ left one heir, there being only one heir of Philip 
Christ. 

Affirmed. 

Cited: White v. Goodwin, 174 X.C. 727; Tillinms 1).  Sasser, 191 
N.C. 456; Welch v. Gibson, 193 N.C. 689; Cheshire v. Dreu.ry, 213 
X.C. 461. 

J. B. MASON v. W E S T E R N  C S I O N  T E L E G R A P H  COMPANY. 

(Filed 21 May, 1915.) 

1. Telegraphs-Valid Stipulation-\Vi*itten Demand-Suit Brought-Rea- 
sonable Compliance. 

The stipulation on the back of a telegram requiring that a written de- 
mand ~ ~ i t h i n  sixty days be made on the company for damages claimed for 
its negligent transmission or delivery is reasonable and valid and subject 
to reasonable enforcement; and where action has been begun within the 
time stated, it is equivalent to the required notice. 
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2. Same-Two Messages-Demand a s  t o  One. 
Where suit has been brought against a telegraph company for damages 

for negligence in handling two telegrams upon the same subject-matter, 
w,ithin the sixty days stipulated upon the message blank, sent within five 
days of each other, and complaint filed a t  the proper term of court, it is 
held that  the terms of the stipulation have been reasonably complied with, 
and this is not affected br  the fact that within the sixty days the plaintiff 
had made demand only upon the second message; and mhere recovery is  
had only upon the first one, the defendant cannot reasonably object upon 
the ground that i t  had been misled. 

APPEAL by defendant from Justice, J. ,  a t  November Term, 1914, of 
CHEROKEE. 

(230) Civil action to recover damages for negligence on part of the 
defendant telegraph company. 

There was evidence on part of plaintiff tending to show that, on 30 
October, 1910, plaintiff, whose son n-as very 111 a t  his home in said 
county, sent a telegraphic message froin h'antahaia, N. C., to Dr. Mor- 
row, a t  Andrews, importing urgency, and same was not delivered, and 
by reason of such failure the doctor did not attend in response to said 
message. Later, on 4 November, plaintiff sent another message to the 
doctor, still more urgent, and it was claimed there was negligence in 
delivering this message, by reason of which the doctor's arrival was 
delayed from about 8 a. in. to  2 p. m. of same day, 4 November; that  
this boy was in a dying condition when the doctor arrived, and died the 
second day after the last message was sent. 

There was a verdict for the plaintiff as to negligent failure to deliver 
the first message, 30 October, and for defendant as to second message, 
4 November, and damages assessed a t  $300. 

Plaintiff introduced a mi t ten  notice, of date 16 December, 1910, con- 
taining claim for damages in $2,000, for negligent failure to deliver the 
message of 4 November, and further, the summons in the present action, 
issued 16 December, 1910, and complaint, regularly filed therein, at  the 
next term of Superior Court, 4 April, 1911, claiming damages for negli- 
gence in case of both messages. 

Judgment on the verdict for plaintiff, and defendant excepted and 
appealed. 

Dillard & Hill for plaintiff. 
Alf. S. Barnard, George H. Fearons for defendant. 

HOKE, J., after stating the case: Our cases on this subject are to the 
effect that  the ordinary and usual stipulation, requiring that claims for 
damages, arising from the company's negligence in the transmission or 
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delivery of a telegraphic message, shall be made in writing and within 
sixty days from the sending, is a reasonable one, except, perhaps, in cer- 
tain instances, where there is an entire failure to  deliver and they also 
hold that  when an  action for such negligence is instituted within the 
sixty days the giving of such notice is dispensed with, and a failure in 
this respect is not then available as a defense. This was fully recog- 
nized in Sherrill v. Tel. Co., 109 X. C., 527, and expressly decided in the 
subsequent case of Bryan v. Tel. Co., 133 N. C., 604. 

I n  the present instance the message on which recovery has been had 
was received for transmission on 30 October, 1910. The action was 
instituted on 16 December following, and the case, therefore, comes 
directly within the principle of the decisions referred to, and 71-e see no 
reason why the judgment should not be affirmed. 

I t  is earnestly urged for defendant that not only was no writ- (231) 
ten notice filed within the sixty days, but the claim tha t  was 
filed made demand on an entirely different message, towit, that  of 4 
Koveniber, and, to  apply the principle of Bryan's case would operate 
with great harshness on the company, as it has been positively misled. 
But,  on the facts in evidence, we are not impressed with this vie~v. 
Even if i t  was sufficiently presented, the  position mould not, in our 
opinion, justify a departure from a principle established and acted on 
as the law of the State for the past fifteen years and more; but, on the 
record, we think tha t  no such claim can be sustained. These stipula- 
tions have been upheld because i t  is deemed fair and right that  the 
company shall be notified before the  witnesses may disappear and while 
the facts may be made available by proper inquiry. We know tha t  
Nantahala and Andrews, villages on the railroad, have no such great 
amount of business tha t  the facts relevant to  a message of this charac- 
ter are likely to escape observation, and a perusal of the testimony will 
show that the action was instituted six weeks after the message was 
sent;  that  a complaint, giving specific notice of the demand, was regu- 
larly filed a t  the first term of the Superior Court thereafter and five 
months from such date, and not only was the defendant not deprived of 
opportunity to inquire, in this instance, by lapse of time, but there is 
uncontradicted evidence of the doctor, the addressee of the message, to 
the effect that,  soon after the action was instituted, the agent of defend- 
ant  company presented a number of back receipts t o  witness, claiming 
that,  in the pressure of business, he had failed to have them signed, and 
induced the doctor, by inadvertence, to sign for the message sued on, 
although the doctor told the witness that  he mould not sign a receipt 
for that  date, as no such message had been received. 
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We find no reason for disturbing the results of the tsial, and the judg- 
ment in plaintiff's favor must be affirmed. 

KO error. 

WALKER, J., concurring: The defense set up is that "no written claim 
for damages was presented to the company within sixty days after filing 
the message for transmission, as required by the contract." We have 
held this stipulation to  be a reasonable one; but it should be enforced 
reasonably, and not harshly to  defeat a just claim. It does not apply if 
the suit for damages is commenced within the sixty days. Sherrill v. 
Tel. Co., 109 N.  C., 527; Bryan v. Tel. Co., 133 N .  C., 604. Whether 
those cases were properly decided is a question we need not discuss, as 
the condition non- is that  this case should be exempted from the opera- 
tion of the rule established by those cases, by reason of its special facts. 
The object of this provision in the contract is to  inform the company of 
its defauIt, t o  the end that  i t  may make seasonable investigation of the 

matter before the proof is lost by lapse of time. 
(232) The ground alleged for exempting this case from the operation 

of the rule, as to the suit being itself equivalent to presenting n 
claim, is that  there were two telegrams, and there was no written claim 
presented for failure to  deliver the one filed with the company 30 Oc- 
tober, 1910, while there was such a claim made as to  the one filed 4 
November, 1910. According to the above cited cases, the suit would Se 
notice as to  both, unless, as defendant now contends, the filing of a 
claim as to  one should prevent i t  from being so. It is urged that this 
should be so, because the conduct of plaintiff was apt to  mislead the 
defendant. If the fact that  plaintiff was in fact misled, and not merely 
apt to be misled, should take the cases out of the rule, it was incumbent 
upon the defendant to plead and prove the fact. This must be so, as if 
a suit is a notice of the claim, it must continue to  be so, unless some 
valid reason is shown in the regular course of procedure why it should 
not be. The burden was not on the plaintiff to  show why that, which 
this Court has said is a sufficient compliance with this stipulation, is 
not so, but this burden rested on the defendant; and I take it  that this 
burden would not be adequately discharged by simple proof that two 
telegrams were involved, instead of one, unless it  was alleged and 
shown that  the defendant was actually misled to its prejudice, and not 
merely that  there was a chance of its being misled. There was no 
allegation in the answer as to  this material matter, which it is con- 
tended avoided the effect of the suit as notice, the averment being that 
no written notice of claim was given, as required by the contract; nor 
was there any issue tendered or submitted that  fairly embraced it, 
unless i t  was the fourth issue, and there was no request for instructions 
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as to  this issue, but only as to the issue concerning damages, which is 
the fifth, and the question of notice was not germane to that  issue. But 
apart from all this, the proof tends to  show, not that the defendant was 
misled by the claim as to  one of the messages, but, on the contrary, 
tha t  i t  well knew of the default as to  the telegram of 30 October, as its 
agent a t  Andrews asked Dr. Morrow to "sign for the message" on the 
delivery sheets, "so that  his books would show up and make it  all right 
for him," which the doctor agreed to do, upon the express promise of 
the agent that  his acknowledgment of its receipt should not be dated as 
of 30 October, 1910, but should bear the true date, the doctor testifying 
that the message of 30 October was not delivered until some time after 
that  date. Besides, the delivery sheet was still in the company's pos- 
session after the suit was brought, and itself showed the default, until 
the doctor "signed for the message." This proved full knowledge of the 
facts, on the part of the company, through the agent who handled the 
messages, and the possession of its own record of the facts, viz., the 
"delivery sheet" on which the default clearly appeared. If the Sherrill 
and Bryan decisions are not to be overruled-and I do not think 
it  necessary that they should be, in order to sustain the judg- (233) 
nient-there is no reason for excepting this case from the opera- 
tion of the rule they established. 

I may add that in Sherrill's case, at  p. 532, it was held that when the 
message is not delivered, the claim for damages may be filed, or the suit 
brought, within sixty days ajter knovdedge of that  fact, and "if defend- 
ant wishes to insist that plaintiff did not give notice of his claim within 
sixty days after knowledge of the nondelivery, he must set this up by 
answer." This is a case of nondelivery, and it  is not alleged or found 
as a fact when plaintiff had notice of nondelivery. 

BROWN, J., dissenting: The issues and findings of the jury are as 
follows: 

1. Was the defendant Western Union Telegraph Company negligent 
in the transmission and delivery of the telegram dated 30 October, 
1910, as alleged in the complaint? Answer: "Yes." 

2. If so, was the plaintiff injured thereby? Answer: "Yes." 
3. Was the defendant Western Union Telegraph Company negligent 

in the transmission and delivery of the telegram dated 4 November, 
1910, as alleged in the complaint? Answer: "No." 

4. If so, was the plaintiff injured thereby? Answer: "No." 
5. What damage, if any, is the plaintiff entitled to  recover? Answer: 

"$300." 
I t  is thus seen that the jury passed on two causes of action, one based 

on the failure to  deliver the telegram on 4 November, 1910, and the 
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other on the failure to  deliver the telegram of 30 October, 1910. It is 
admitted that  the plaintiff filed with the defendant within the sixty 
days a notice in writing that  he claimed damages for failure to deliver 
the telegram of 4 Pu'ovember. It is admitted that  the plaintiff did not 
file any written claim for damages based on the telegram of 30 October, 
1910. I am of opinion that  this omission is fatal to  a recovery on that 
cause of action. 

I t  is well settled in this State that  the stipulation that  the company 
will not be liable unless the claim is presented in writing and within 
sixty days is not a stipulation restricting the liability of the telegraph 
company for negligence, but is a stipulation rather against the neglect 
of the plaintiff in not making known his cause of complaint within a 
reasonable time. This is held to  be a most reasonable requirement, and, 
unless it is complied with, bars a recovery. Sherrill v. Tel.  Co., 109 
N. C., 527; Lyt le  v. Tel .  Co., 165 N.  C., 505; Jones on Telegraph and 
Telephone Companies, see. 393. 

It is clear from these authorities that  this Court recognized the just- 
ness of this stipulation in order that  the company may have notice 

while the transaction is fresh that there has been a default, and 
(234) that such default has resulted in damages, so that  i t  can make 

an intelligent investigation to  ascertain if the claim is just, and, 
if not just, prepare its defense. It is contended that  the fact that this 
action was commenced within the sixty days is a full compliance with 
the stipulation. 

It is held in Bryan  v. Te2. Co., 133 N. C., 604, that  a summons served 
on a telegraph company within the time stipulated in the telegraph 
blanks for making claim for damages is equivalent to the presentation 
of the claim within that  time. 

It is not necessary that  I should controvert what is there held, for in 
my opinion there is quite a distinction between that  case and this. If 
the plaintiff had only one cause of action, based on a failure to send 
one telegram, or for negligence in delivering tha t  telegram, the principle 
laid d o ~ m  in Bryan's case might apply. I n  this case the plaintiff pre- 
sented to the defendant company a claim for damages in writing, based 
upon a failure to transmit and deliver the telegram of 4 k'ovember. 
That notice is dated 16 Tovember, 1910, and specifically confines the 
plaintiff's demand for damages to  the negligent failure to  promptly 
deliver the telegram dated 4 November, 1910. That  notice was de- 
livered to  the defendant's agent on 16 December, 1910. The summons 
in this action is dated 16 December, 1910, and was served thc same day. 
The complaint was not filed until 4 April, 1911. The defendant had a 
right to suppose that  the action was brought to  recover damages, the 
claim for which, based on the telegram of 4 November, had that day 
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been delivered to its agent. The defendant had no notice whatever and 
no right to suppose that  the plaintiff was suing upon a cause of action 
relating to  the telegram of 30 October. The fact that  the claim in 
writing for daniages had been presented to  the defendant's agent on 
the very day that  the summons was issued and served mas well calcu- 
lated to  mislead the defendant's agent and to cause him to suppose that 
the cause of action sued upon was the failure to  deliver the telegram of 
4 November. 

It is plain to me that  where several messages, handled perhaps by 
different agents, are involved, the company acquires no information 
from the niere service of a summons such as is issued out of our courts 
from which it  can determine on which message the suit is based, or 
make any intelligent investigation which will enable i t  to  decide 
whether the claini is just, or prepare a defense to  the action. 

It is admitted tha t  where a summons has been issued and no com- 
plaint filed, i t  is not a lis pendens, and that evidence is incompetent to 
show what the cause of action was. This is expressly held by Mr. 
Justice Walker  in Person v. Roberts, 159 N.  C., 168, in which he cites 
many supporting authorities. 

Instead of the summons being any assistance to the defendant, it Kas 
positively misleading. When the plaintiff presented his claini for 
damages in writing, based on the telegram of 4 Xoveniber, ex- (235) 
elusively, the defendant had a right to suppose that if the plain- 
tiff had any other cause of action against him, or any other claim for 
damages, he would have embraced that in his written demand, also. 

The fact that  he made claim for only one cause of action would lead 
the defendant to  believe that  the plaintiff had no other. Consequently, 
when the summons was served on the same day, immediately after fil- 
ing the written claim, any reasonable person would have supposed that  
the action was brought solely for the purpose of enforcing the written 
demand which had been made on the same day. 

Cited: Mann  v. Transportation Co., 176 N.C. 107; S e u b e r n  v. Tele- 
graph Co., 195 N.C. 261. 
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AMERICAN NATIOKAL BANK v. J. E. C. HILL. 

(FiIed 12 May, 1915.) 

1. Bills and  Kotes-Holder-Due Course-Collateral Xotes-Action. 
The holder of a negotiable instrument in due course may maintain an 

action thereon against the maker, when properly transferred, though taken 
as  c*ollateral to a note given by his indorser ; for the mere fact that  the note 
mas indorsed as  collateral does not affect the matter of due course. 

2. Pleadings-Courts-Striking Out Pleadings-Counterclaim-Demurrer. 
The practice of the court in striking out the answer or other pleadings, 

or a part of it, is unusual in our Court, and in the case the part of the 
answer stricken out being the pleading, or an attempt to plead a counter- 
claim, the motion on appeal is treated as a demurrer ore tenus to it, upon 
the ground that it  fails to state a valid counterclaim. 

3. Bills and  Notes-Equitable Title-Original Defenses. 
Where the plaintiff in his suit to recover upon a negotiable note proves 

only an equitable title, i t  is subject to equitable defenses existing between 
the original parties. 

4. Same-Counterclaim-Pleadings-Parties. 
Where the maker of a negotiable note seeks to set up equitable defenses 

to its payment as  against a holder who has acquired it  as  collateral to 
the note of his immediate indorser, upon the ground that the former had 
other collateral more than sufficient for its payment and the latter mas 
indebted to the defendant, to sustain the counterclaim the defendant must 
show that his note had been paid by the sale of the other collateral or in 
some other manner, and his pleading of his counterclaim must allege a 
sum certain due by the plaintiff's indorser. 

5. Bills and Notes-Pleadings-Counterclaim-Banks and Banking-Equi- 
table Estoppel. 

Where a note negotiable on its face is given by the maker and discounted 
a t  the banlr by the payee, and a t  maturity this note is taken up by the 
maker a t  the bank by another note of his, wherein the bank is made the 
payee and the old note canceled, the maker may not set up as against the 
bank the defense that the original note was given in part payment for lauds, 
the title to which proved defective, for if the payee had any such equity 
it  was his duty to have informed the banlr of his right a t  the time i t  
received the renewal note. 

6. Pleadings-Counterclaim-Vague Allegations. 
The allegations of a counterclaim or set-off in the answer in this case 

is held to be too vague and indefinite. Eatlk. v. A-orthcutt, ante, 225. 

7. Banks and  Banking-Bills and  Sotes-Collaterals - Excess - Corpora- 
tions-Receivers-Actions. 

A local bank having borrom-ed money from the plaintiff bank, hypothe- 
cating the note sued on and others as collateral, and since then becoming 
insolvent, and it  is made to appear that the plaintiff has realized from 
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the other securities of the borrowing bank more than sufficient to pay off 
the latter's indebtedness, without resort to the note in  suit, the remedy 
is for the receiver of the insolvent bank to institute an action to recover 
the amount in excess of that due to the plaintiff. 

APPEAL by defendant from Rountree, J., a t  March Term, 1915, (236) 
of ANSON. 

Civil action, tried upon these issues: 
1. I s  the plaintiff the owner and holds in due course the notes de- 

scribed in the complaint? Answer: "Yes." 
2. What amount, if any, is the plaintiff entitled to recover of the 

defendant? Answer: "$935, with interest from 12 October, 1914." 
The defendant introduced no evidence. His Honor instructed the 

jury. There was no exception to the evidence or the charge of the 
court. I n  apt time the plaintiff moved to strike out the "further 
evidence" set up by the defendant in his answer. The motion was 
allowed, and the defendant excepted. The plaintiff introduced evidence 
sustaining the allegations contained in the complaint. From the judg- 
ment rendered the defendant appealed. 

The only assignment of error is the granting of the said motion. 

Lockhart & Dunlap for plaintiff. 
H. H. McLendon for defendant. 

BROWN, J. This is an action to  recover upon a promissory note exe- 
cuted by the defendant to  the Southern Savings Bank of Wadesboro, 
N. C., and duly indorsed to the plaintiff before maturity. The execu- 
tion of the note and its nonpayment are admitted. The findings of the 
jury under the charge of the court, to  which no exception is taken, es- 
tablish the fact that  the plaintiff is the owner and holder in due course 
of the said note. 

Striking out the answer, or other pleading, or a part of it, is an 
unusual practice in this State, but is recognized as proper practice else- 
where. "It is often necessary," says 5 Enc. P. and P., 341, "for the 
court, in the administration of justice, to strike out a count," citing 
Xherratt v. Webster, 9 Jur. U. S., 629; Chapman v. King, 4 D. and L., 
311, and other cases. 

The evident purpose of the part of the answer stricken out is to set 
up a counterclaim or set-off against the note sued on in plaintiff's 
hands. We will, therefore, treat the motion to  strike out the (237) 
"further answer" as a demurrer ore tenus to it, upon the ground 
that i t  fails t o  state a valid counterclaim. 

It is admitted that  the plaintiff bank holds the note of the defendant 
as collateral security for the note of the Southern Savings Bank. The 
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jury find that  the plaintiff was the holder in due course of the note sued 
on; that is to  say, that  plaintiff received it  by indorsement before ma- 
turity for value and without knowledge of any infirmity. 

The note is a negotiable instrument on its face, and the fact that  i t  
was indorsed to  the plaintiff as collateral security for the debt of the 
indorser, the Southern Savings Bank, does not invalidate the position 
of the plaintiff that  i t  is a holder in due course. 

The plaintiff has the legal right to  collect the collateral which it  has 
thus received in due course in its own name, and can maintain an action 
thereon against the maker. Bank v. Oil Co., 157 N. C., 302. 

It is true that  where, in an action on a note, the plaintiff proves only 
an equitable title thereto, the defendant, maker of the note, cannot 
properly be cut off from matters of defense existing between the de- 
fendant, maker and indorsee or payee. Tyson v. Joyner, 139 N. C., 70. 

In  this case the defendant fails to allege that  the debt due to the 
plaintiff by the Southern Savings Bank has been paid and discharged 
by the collection of the collateral or in any other way. There is no 
allegation in the answer that  the payment of the note in this case will 
overpay the indebtedness due by the said Savings Bank to the plain- 
tiff, and that,  therefore, the defendant would have a right to  set up the 
alleged counterclaim. 

If the defendant had alleged in his answer that  the plaintiff held a 
large amount of collateral as security for the note executed to i t  by the 
Savings Bank, and that the plaintiff's note had been fully paid by col- 
lections from his collateral or otherwise, then a very different case 
would have been presented for the consideration of the Court. As i t  is, 
nothing of that  sort appears in the answer. 

A further and conclusive reason supporting the ruling of the court 
below is that the answer does not allege any set-off or counterclaim. It 
simply alleges that  the note sued on was given to the Savings Bank as 
a renewal for one previously given to the Dixie Development Company 
and indorsed to  the Savings Bank and originally given for the purchase 
money of land; that  the Dixie Company cannot make good title to  said 
land for the reason that  there was a mortgage on the same in favor of 
one Little, and another mortgage on the same in favor of the said 
Savings Bank. 

When the defendant executed the note sued on to the Savings Bank 
i t  was made payable to  the Savings Bank, and, evidently, the 

(238) note to the Dixie Company, executed by the defendant, was dis- 
charged and canceled. The renewal note to the Savings Bank 

was a contract between the defendant and the Savings Bank, and if the 
defendant had any equity, set-off, or counterclaim against the Dixie 
Company, i t  was his duty to  make it  known to the Savings Bank a t  the 
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time when the Savings Bank discharged the note indorsed to it  by the 
Dixie Company and took the defendant's note payable directly to  it- 
self instead. 

Again, the allegations of the a n s ~ e r  attempting to set up a counter- 
claim or set-off are too vague, indefinite, and uncertain upon which to  
raise an issue. It is well settled that the averments as to  seta-off or 
counterclaim must be definite and certain. Vague, general, and in- 
definite allegations are not sufficient. The counterclaim is substantially 
the allegation of a cause of action on the part of a defendant against 
the plaintiff, and it ought to  be set forth with the same precision and 
certainty. Smith v. McGregor, 96 N. C., 101. See, also, a case similar 
to  this and from the same county, a t  this term, the American iiTational 
Bank v. Northcutt, ante, 225. 

If it be a fact, which is not alleged in the answer, that after the ool- 
lection of all the collateral in its hands, the plaintiff should have in its 
possession funds in excess of the amount due by the Savings Bank to it, 
the proper course is for the receivers of the Savings Bank to institute 
action against the plaintiff, if i t  fails to make a proper accounting 
and pay over the funds in its hands in excess of the amount due it. 

The judgment of the Superior Court is 
Affirmed. 

Cited: Davenport v. Vaughn, 193 N.C. 650; C.I.1'. Corp. v. Wat- 
kins, 208 N.C. 450; Jenkins v. Fields, 240 N.C. 779. 

SAMUEL GODFREY v. ATLANTIC HORSE INSURANCE COMPANY. 

(Filed 24 February, 1916.) 

Insurance-Principal and  Agent-General Agent - Waiver - Implied Au- 
thority. 

A general agent of a n  insurance company impliedly has authority to 
waive a stipulation in a policy of insurance, in this case, on a horse, and 
his receipt of the premium on the policy with knon71edge that  the local 
agent had waived the stipulation would be a waiver by the general agent, 
and binding on the insurer. 

APPEAL by defendant from Carter, J., a t  Xovember Term, 1914, of 
PASQUOTANK. 

Action upon a contract of insurance upon a horse. The defendant 
reIied upon the breach of certain conditions in the policy as a defense, 
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and the plaintiff contended that  these conditions had been waived by 
the defendant. Evidence was introduced supporting the contentions of 

the parties. 
(239) The jury rendered the following verdict: 

1. Did Mendenhall, general agent, authorize Winder, agent, to  
waive the provisions in the policy, as alleged? Answer: "Yes." 

2. Did Winder waive the provisions of said policy, as alleged? An- 
swer: "Yes." 

3. If so, did the general agent receive the premiums with knowledge 
of such waiver? Answer: "Yes." 

4. After the horse became unwell, did the plaintiff Godfrey act with 
due diligence? Answer : "Yes." 

5. What amount, if any, is the plaintiff entitled to recover of the 
defendant? Answer: "$75, with interest." 

Judgment was entered in favor of the plaintiff, and the defendant 
excepted and appealed. 

Ward & Thompson for plaintiff. 
I .  144. Meekins for defendant. 

PER CURIAM. We are of opinion that  the evidence introduced by the 
plaintiff to  show authority in the local agent t o  waive the provisions in 
the policy was competent; but if not, the finding upon the third issue is 
conclusive against the defendant. 

It is well settled that  the general agent of an insurance company has 
authority to  waive stipulations in a policy (Gwaltney v. Assurance 
Society, 132 N.  C., 929; Hardy v. Ins. Co., 154 N. C., 438), and if, as 
found by the jury, the agent received the premiums from the plaintiff 
with knowledge that the local agent had waived the stipulation, this 
mould be a waiver by the general agent. 

KO error. 

T. H. SHEPARD v. hTORFOLK SOUTHERN RAILROSD. 

(Filed 17 February, 1915.) 

Segligence-Automobiles-Speed Regulations-Proximate Cause. 

The mere fact that  the speed of an automobile exceeded that  allowed 
by chapter 107, Laws 1913, a t  the time of collision with a railroad train 
a t  a public crossing, does not of itself prevent a recovery by the owner, 
where there is evidence of negligence on the par t  of the railroad, because 
it would, among other things, withdraw the question of proximate cause 
from the jury. 

294 
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APPEAL by defendant from Carter, J., a t  December Term, 1914, of 
CHOWAN. 

Civil action for injury to plaintiff's automobile a t  a railroad crossing. 
On the three ordinary issues in actions of this character, negli- 
gence, contributory negligence, and damages, there was verdict (240) 
for plaintiff. Judgment on verdict, and defendant excepted and 
appealed. 

Przcden & Przcden for plaintiff. 
Small, MacLean, Bragaw & Rodman for defendant. 

PER CURIAM. On a former appeal in this cause, reported in 166 
N. C., 539, froin a judgment for defendant, a new trial was ordered. 
The facts will there sufficiently appear. The case has been tried below 
in accordance with the principles announced in that opinion, and we 
find no reason for disturbing the result. 

It is urged for error that, inasmuch as plaintiff himself testified that 
his automobile was going 8 or 10 miles an hour, he is barred of recovery 
as  a conclusion of law, by reason of the public statute of Korth Caro- 
lina regulating speed of automobiles, chapter 107, Laws 1913, and more 
especially by the last clause of section 15 of the act, in terms as fol- 
lows: "Upon approaching an intersecting highway, a bridge, dam, 
sharp curve, or steep descent, and also in traversing such intersecting 
highway, bridge, dam, curve, or descent, a person operating a motor 
vehicle shall have i t  under control and operate it  a t  such speed, not to  
exceed 7 miles an hour, having regard to the traffic then on such high- 
ways and the safety of the public." 

The position, in our opinion, however, cannot be sustained, because, 
among other things, i t  withdraws the question of proximate cause from 
the jury, and, on the facts in evidence, this would be in contravention 
of our decisions on the subject, notably, McXeill v. R. R., 167 N. C., 
390; Clark v. Wright, ibid., 64, and Buchanan v. Lumber Co., 168 
N. C., 40. 

There is no error, and the judgment is affirmed. 
No error. 

Cited: Hinton v. R. R., 172 N.C. 590; Hardy v. Construction Co., 
174 N.C. 323; Perry v. R. R., 180 N.C. 296; Graham v. Charlotte, 186 
N.C. 667; DeLaney v. Henderson-Gilmer Co., 192 N.C. 651. 
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T. 31. PEARCE ET ALS. v. W. W. S. WATERS. 

(Filed 24 February, 1915.) 

Trials-Issues of Fact-Appeal and  Error. 
The controversy in this case was over the title to a tract of land, depend- 

ing upon the location of a certain boundary line, with evidence tending to 
support the contention of both parties, and i t  is held that  the issue pre- 
sented exclusively a question of fact, submitted under a correct charge of 
the court, and no error is found on appeal. 

APPEAL by defendants from Long, J., a t  December Term, 1914, of 
WASHIKGTON. 

Civil action, tried upon these issues: 
1. Were the plaintiffs, a t  the time of beginning this action, the 

(241) owners of the land in controversy represented on the Ange map 
from red 1 to red 2 and back to l? Answer: "Yes." 

2. If so, did the defendant trespass on said land? Answer: "Yes." 
3, If so, what damages are plaintiffs entitled to  recover? Answer: 

('One penny." 
From the judgment rendered the defendants appealed. 

Ward & Grimes for plaintiff. 
A. 0. Gaylord, Small, Maclean,  Bragnu & Rodman for defendant. 

PER CURIAM. This is an action of trespass to  determine the title to  
a small piece of gallberry, bear-grass land, represented on the Ange 
official map by a sinall triangle between red 1 and a t  the circle of white 
G and red 2, or white D and red 5 or red 3 and back to  red 1. The 
title of the land depends solely upon the location of one line of the John 
Gray Blount 9,000-acre grant, the  material calls of which are as fol- 
lows: "Thence north 60 west 600 poles to the highland on which the 
road passes and to  the east of Milady Hole Swamp; thence with the 
highland the various courses thereof, to  Moore and Jackson's corner, 
near the mouth of F la t  Swamp, on the south side thereof." 

The plaintiffs contend that  the  line north 60 west 600 poles runs to 
A on the map, although in order to run to A the polage must be ex- 
tended 190 poles in order to reach the highland on which the road 
passes to the east of Milady Hole Swamp. 

The defendants contend that  the line north 60 west 600 poles stops a t  
the end of the polage by operation of law, and tha t  the judge should 
have so charged the jury to find the location to be a t  the end of the 
polage, and to run the next call of the grant along the eastern end of 
the islands to  G. 
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The defendant further contends that  there is evidence of a road and 
highland near where the polage gives out. We have examined care- 
fully the evidence and the charge of the court, and we find that there is 
evidence tending to prove that  there mere high lands and a road, which 
answers the contentions of the plaintiff; and also high land and a road 
near where the polage gives out, which answers the contentions 
of the defendant. TTe think his Honor very properly left the question 
t o  be determined by the jury as to which high lands and road east of 
Milady Hole Swamp were intended to meet the description in the 
grant. 

His Honor submitted the matter to  the jury under the well settled 
decisions of this Court, and in a charge free from error. The matter 
seems to be one almost exclusively of fact, and we find nothing in the 
record which necessitates another trial. 

No error. 

P d T T I E  E. H O U S E  ET AL. v. W E S T E R N  UNION T E L E G R A P H  COMPANY. 

(Filed 10 March, 1915.) 

Telegraphs-Delivery to  Company-Principal and  Agent--Evidence. 
In  order to hold a telegraph company liable in damages for the non- 

delivery of a telegram, it  is necessary to shov that i t  was received for 
the company by some one of its agents having express or implied authority 
to do so, which does not appear in this case, the evidence tending only to 
show that  the one to whom the message was delivered, from a train en 
route passing a station, was known to the person delivering i t  to have 
had some connection with a railroad company or the defendant telegraph 
company a t  some other location and time, and had been in the defendant's 
office, and that  he receipted and receired the money for the transmission 
of the message, saying it would immediately be sent. 

APPEAL by defendant from Connor, J., at July Special Term of HERT- 
FORD. 

Action to recover damages for negligence in the transmission and 
delivery of a telegram. 

The defendant denied that  i t  received the telegram. 
The following is the evidence relied on by the plaintiff to  prove a 

delivery to  the defendant: 
J. J .  House testified as follows: "Dr. Green wrote the telegram after 

we left Ahoskie, and we tried to send it  a t  every station until we got t o  
Whaley, Virginia. It was early in the morning and the stations were 
not open. When we reached Whaley, Dr. Green gave the telegram .lo 
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J. H. Ellen; he came to the car, bareheaded; I don't know where he 
came from; I had known Ellen seven or eight months. When I saw 
Ellen before, he mas a t  Aulander. I saw him in the telegraph office. 

"Ellen received the telegram and Dr. Green paid him for it. Dr. 
Green read the message to J. H.  Ellen, and said to him: (That the 
message m,s important; that  we wanted it  sent a t  once; that my wife's 
life depended upon this.) The message was taken by Ellen. We paid 
Ellen 25 cents. 

"I was present when the message was delivered to  J. H.  Ellen. Mr. 
Brinkley, the baggage master in charge of the car in which we were 
riding when we reached Whaley, called Ellen. Dr. Green handed the 
message to  Ellen. I am quite sure I heard all that  passed between the 
three-that is, Brinkley, Dr. Green, and Ellen-while they were to- 
gether." 

Pattie E. House testified: "I heard Dr. Green read the message to 
some one. I was in the baggage car. I remember to whom the message 
mas addressed. Dr. Green told the person to send the message a t  once; 
that delay would probably be the cause of my death. I cannot say that  

any one replied that  he understood the message." 
(243) J .  N. Vann testified as follows: "I have known J. H. Ellen 

three or four years. I knew him in 1911. 1 think I was in 
Khaley in fall of 1911. I have seen Ellen a t  Whaley. I don't know 
that I was there in December, 1911. I think I saw Ellen in 1911." 

Q. " T h a t  mas he doing when you saw him?" 
A. "He was in the employment of the Atlantic Coast Line Railroad 

Con~pany. I never saw him receive or send messages. The Western 
Vnion Telegraph Company's office and the Atlantic Coast Line Rail- 
road Company's office a t  Whaley are all in one. I frequently saw J. H. 
Ellen around there. I cannot say what he was doing when the trains 
passed, but I saw him frequently in the office. He  came from the office 
-a little barred-off place-to the train. I have seen him a t  Aulander. 
Ellen mas employed by the A. C. L., t o  the best of my knowledge and 
belief ." 

Dr. Green testified: "1 wrote a telegram to Dr. Payne. We tried to  
send it a t  the first station we found open. I don't remember the words 
of the telegram. I gave it to Mr. Brinkley, the baggage master. It was 
early in the morning and only two stations were open. Whaley was the 
first. I was in the baggage car with Mrs. House, Mr. House, and Mr. 
Brinkley. I first gave the telegran~ to Mr. Brinkley. When we got to 
Whaley a nian came out to the door. He had papers in his hand. The 
man took the telegram and signed a paper. Tha t  is the man (pointing 
to  a man in the courtroom). Mr. Brinkley said: 'I have a telegram 
for you,' and asked him to read it. I took the telegram and read i t  to 
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him. He was standing at the car door. Brinkley understood the mes- 
sage and told the man to send it  off. I paid the man 25 cents. He 
accepted 25 cents and said he would send off the telegram as soon as he 
could. 

"I have stated all that I remen-~ber that occurred between J. H. Ellen 
and myself. I read the telegram to hini and paid him 25 cents for 
same. He  said he would send it  at  once. I wrote it between Ahoskie 
and Tunis, I think; I am not sure whether the train was running or not 
when I wrote it. 

"Ellen did not come into the car. He was standing a t  the car door, 
and I was in the door, with Mr. Brinkley standing by me. I don't know 
how far the telegraph office is from the train; I suppose some 20 feet. 
I did not carry the message to the office, because I did not have time. 
I don't think I told him it  was for Mrs. House." 

At the conclusion of the evidence the defendant moved for judgment 
of nonsuit, which was denied, and the defendant excepted. 

There was a verdict and judgment for the plaintiff, and the defend- 
ant appealed. 

D. C. Barnes and E. T. Snipes for plaintiljr. 
George H. Fearons, George Cowper, and TY. D. Boone for defendant. 

PER CURISM. There is no evidence that Ellen, to whom the (244) 
telegram was delivered a t  Whaley, was the agent of the defend- 
ant company, and therefore there is an entire failure of proof on the 
material fact of a delivery of the telegram to the defendant company. 

The only evidence tending to connect Ellen with the telegraph com- 
pany is that of Mr. House, who says that he had seen Ellen in the tele- 
graph office a t  Aulander, while, on the other hand, a witness for the 
plaintiff, Mr. Vann, testifies that  Ellen was in the employment of the 
railroad company. 

We are, therefore, of opinion that  the motion for judgment of non- 
suit ought to have been allowed. 

Reversed. 
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SARAH ANX MERRITT v. I?. mT. DICK ET AL. 

(Filed 22 April, 1913.) 

1. Appeal and Error-Assignments of Error-Rules of t h e  Supreme Court 
-Motions--Appeal Dismissed. 

Assignments of error which only group the exceptions, as, "Group 1 
includes the first assignment," etc., give no indication of the error com- 
plained of, and are  f a r  from being a compliance with the rule, and will be 
dismissed under Rule 19, subsec. 2. The Court on this appeal, for reasons 
stated, refused to grant appellant's motion to consider additional assign- 
ments filed. 

2. Pleadings-Amendments-Court's Discretion-Appeal and Error. 
Error assigned on appeal to tlre order of the trial judge permitting, in 

his discretion, a defendant to file an amended answer will not be consid- 
ered on appeal when there is nothing to indicate that he had abused this 
discretionary power. 

APPEAL by plaintiff from Allen, J., a t  October Term, 1914, of NEW 
HAPU'OVER. 

Civil action, tried upon these issues: 
1. I s  the plaintiff as tenant in common the owner in fee of the lands 

in dispute and described in the complaint, and entitled to  the posses- 
sion thereof? Answer: "No." 

2. I s  the plaintiff's claim barred by the statute of limitations? An- 
swer : ............ 

3. What damages, if any, is plaintiff entitled to recover of the de- 
fendant? Answer : ............ 

From the judgment rendered plaint'iff appealed. 

K. C. Sidbury, T .  C. Wooten for plaintiff. 
Davis & Davis, Bellamy & Bellamy for defendant. 

PER CURIAM. The defendants move to dismiss this action under 
Rule 19, subsection 2, for a failure to properly assign error. The 

(245) plaintiff assigned a number of additional assignments of error 
when the case was called for argument, and asked the court to  

consider them, which motion was taken under advisement. 
I n  the record proper the original assignments of error are as follows: 

Group 1 includes the first assignment; Group 2 includes 3, 4, 5 ,  8, 10, 
11, and 15; Group 3 includes 12, 13, and 14; Group 4 includes No. 16; 
Group 5 ,  No. 17; Group 6, Nos. 22 t o  40, inclusive. 

It is manifest that  these assignments are far from being a compliance 
with the rule. They give no indication whatever of the errors com- 
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plained of, and would require an almost niicroscopical examination of 
the record to  locate them. 

We feel constrained to deny the motion, as i t  would require the filing 
of an entire new brief upon the part of the defendant. Yevertheless, 
we have looked informally into the additional assignments of error, 
filed a t  the time of the argument, and we think that they are without 
merit. 

A controversy in respect to the location of the grant seems to be one 
almost exclusively of fact, and seems to have been properly submitted 
to  the jury. The only error properly assigned in the original record is 
to  the action of his Honor in permitting the defendant to file an 
amended answer. This was purely discretionary upon the part of the 
judge, and there is nothing in the record indicating that such discretion 
was abused. 

No error. 

Cited: I n  re Will of Bead ,  202 N.C. 661; Baker 2;. Clayton, 202 
N.C. 744; S.  v. Bittings, 206 K.C. 801, 802. 

VIRGINIA MASSEY, ADMINISTRATRIX OF P. H. MASSEY, DECEASED, 
T. NORTH CAROLINA RAILROAD COMPANY. 

(Filed 22 April, 191s.) 

1. Courts-Continuance of Case-Discretionary Powers-Appeal and Error. 
The continuance of a case is within the discretion of the trial judge, and 

will not be reviewed on appeal when no abuse thereof is made to appear. 

2. Instructions-Wials-Negligence-Wrongful Death-Measure of Dam- 
ages. 

The instruction of the court to the jury upon the measure of damages 
recoverable for the wrongful death of the plaintiff's intestate is approved 
under Ward v. R. R., 161 N. C., 186, and that line of cases. 

APPEAL by defendant from Rountree, J., a t  September Term, 1914, 
of DURHAM. 

Civil action, tried upon these issues: 
1. I s  the plaintiff the duly qualified administratrix of Patrick H. 

Massey? Answer: "Yes." 
2. Was the plaintiff's intestate killed by the negligence of defend- 

ant's lessee, as alleged in the complaint? Answer: "Yes." 
3. If so, did plaintiff's intestate by negligence on his part con- (246) 

tribute to his death? Answer: "So." 
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4. What damages, if any, is the plaintiff entitled to recover? Answer: 
"$9,750." 

From the judgment rendered defendant appealed. 

Bryan t  & Brogden for plaintiff. 
Guthrie & Guthrie, J .  L. Morehead, W .  G. Bramham for defendant .  

PER CURIAM. The negligence of the defendant and its liability for 
damages is admitted. The only assignments of error relate to  the re- 
fusal of his Honor to continue the case a t  the instance of the defendant, 
and to his Honor's charge upon the question of damages. It is well 
settled that  the continuance of the cause is within the sound discretion 
of the judge. We find nothing in this record denoting any abuse of such 
discretion. We have examined the charge of the court on the question 
of damages, and find i t  to  be a correct expression of the law, as laid 
down by this Court in a number of cases. Burton  v. R. R., 82 N.  C., 
507; Ben ton  v. R. R., 122 N. C., 1009; Mendenhall v. R. R . ,  123 N. C., 
278; W a t s o n  v. R. R., 133 K. C., 190; W a r d  v. R. R., 161 N.  C., 186. 

No error. 

Cited: Gurley v. Power Co., 172 N.C. 695; Hanes v. Utilities Co., 
191 N.C. 20; Davis  v. Ins.  Co., 197 N.C. 621. 

THOMAS J. KEENAN v. COMMISSIONERS OF NEW HANOVER COUNTY 
AND I. B. RHODES. 

(Filed 22 April, 1916.) 

JudgmentStrangers-Estoppel-Divisional Line of Lands-Chain of Title 
-Evidence. 

A judgment roll is incompetent as  evidence to estop in a separate action 
one who was not a party from claiming a different divisional line of lands 
than therein established, though held, in this case, as  competent to be 
shown as  a mere link in the plaintiff's chain of title. 

Ricaud & Jones and E .  K. B r y a n  for plaint i f f .  
J .  0. Carr and J .  D. Bellanzy for Rhodes. 
K e n a n  & Stacy  for commissioners. 

PER CURIARI. This is a petition to rehear the above cause, reported 
167 N. C., 357. On the trial the court permitted the introduction of a 
judgment roll in the case of Thomas J. Keenan v. City of Wilmington 
and Louisa G. Wright. 
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We hold that the said judgment roll was not competent evidence for 
the purpose of locating the division line between the plaintiff's 
land and that of the defendant Rhodes, it appearing that Rhodes (247) 
was not a party to the said action and not bound by the judg- 
ment. 

Such judgment is not competent for the purpose of estopping 
Rhodes in locating the division line between him and the plaintiff. If it 
is to be used as a mere link in the plaintiff's chain of title, it is compe- 
tent for that  purpose. 

The petition to rehear is 
Dismissed. 

W. 9. BURRIS v. J. N. BURRIS. 

(Filed 28 April, 1915.) 

Appeal and Error--Exceptions Withdrawn-Judgments-Presumptions. 
When the appellant withdram his exceptions to the evidence, and none 

are taken to the judge's charge to the jury, i t  will be assumed by the 
Supreme Court that the findings of the jury are correct; and under the 
issues answered in this case the judgment of the trial court thereon, alone 
excepted to, is affirmed. 

APPEAL by interpleader from Lane, J., a t  November Term, 1914, of 
ANSON. 

Civil action. There was a judgment against the interpleader, J. A. 
Parker, for the sum of $208.34, from which he appealed. 

The following are the issues and findings of the jury: 
1. Was the note and mortgage transferred by Harrell Bros. Com- 

pany to J. A. Parker, as alleged? Answer: "Yes." 
2. What amount, if anything, is the defendant J. N. Burris due J. A. 

Parker? Answer: "$15.83 and interest from 27 January, 1912." 
3. What was the value of the property sold under mortgage by J. A. 

Parker? Answer: "$300." 
4. What amount, if any, is due plaintiff on his note and mortgage 

given by J. N. Burris? Answer: "$194.36, with interest from 28 De- 
cember, 1910." 

5 .  Was the property bought by J. A. Parker a t  the said sale? An- 
swer: "Yes." 

H. H. McLendon, I. R. Burleson for plaintiff. 
Walter E. Brock, Robinson, Caudle &: Pruette for interpleader. 
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PER CURIAM. I n  the brief of the appellant the several exceptions 
relating to  the admissibility of evidence are withdrawn. The only 
assignment of error is as follows: "The court erred in rendering judg- 

ment as set out in the record." We must assume, in the absence 
(248) of any exceptions to the evidence, or to the charge of the judge, 

that  the findings of the jury are correct. Tha t  being so, we are 
of opinion that such findings fully warrant the judgment rendered. 

No error. 

HELEN MOWERY v. M. W. MOWERY. 

(Filed 28 April, 1915.) 

Appeal and  Error-Objections and  Exceptions-Evidence-Judgments. 
When on appeal from judgment allowing alimony pendente Zite in a n  

action for  divorce a mensa, etc., the judgment alone is excepted to, i t  will 
not raise the question of the sufficiency of supporting affidavits or the 
findings thereon, i t  being required that appellant assign error by pointing 
out the particular finding he claims is not supported by the evidence. 

APPEAL by defendant from order of Romtree, J., made 6 March, 
1915; from ANSON. 

Civil action for divorce a mensa et thoro, heard on motion of tlie 
plaintiff for alimony pendente lite. From the order and judgment ren- 
dered the defendant appealed. 

Robinson., Caudle & Pruette for plaintifi. 
H. H. McLendon, John W. Gulledge for defendant. 

PER CURIAM. The only assignment of error set out in the record is 
in these words: "The defendant assigned as error the judgment ren- 
dered herein." It is contended by the defendant that  the affidavits and 
evidence offered upon the motion for alimony are insufficient to support 
the findings of fact made by the judge. 

No such assignment of error is set out in tlie record. If the appellant 
desired to present such a contention, he should have assigned his error 
by pointing out the particular finding of fact which is not supported by 
the evidence. 

h'evertheless, we have examined the affidavits, and find that his 
Honor's findings were fully sustained, and they warrant the order 
allowing alimony to the plaintiff pendente lite. 

Affirmed. 
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BLLA G .  MONTGOMERY, A D ~ X I ~ T R A T R I X ,  v. C14ROLINA AND 
(249) 

NORTHWESTERN RAILWAY COMPANY. 

(Filed .5 May, 1915.) 

Railroads-Trials-Instructions-Appeal and Error-Harmless Error .  

I n  this action to recover of a railroad company damages for the negli- 
gent killing of the plaintiff's intestate, a n  employee, the verdict was in 
plaintiff's favor, and exception to the charge is taken upon the small 
amount of the damages awarded, contended to h a ~ ~ e  resulted by the jury's 
diminishing the amount in considering the question of contributory negli- 
gence. Construing the charge as  a whole, i t  appears that only the defend- 
ant's negligence was considered, and no reversible error is found. 

Squires & Whisnant, Thomas ATewland, M.  A T .  Harshaw, and Murray 
Allen for plaintijf. 

J. H. Marion and W. C'. n'ewland for defendant. 

PER CURIAM. We have examined the record carefully, and con- 
sidered the able argument and learned brief of plaintiff's counsel sub- 
mitted to us, and find no error in the trial of the case. The jury 
answered the issue, as to negligence, in favor of the   la in tiff, and the 
exceptions relate, therefore, to  the issue as to damages, which were 
assessed a t  $1,000, the plaintiff contending that the amount is too small 
and that  the verdict in this respect was influenced by an erroneous 
charge of the court. If considered in detached portions, there may be 
some ground for the exception, but i t  should be taken and construed in 
its entirety, as we have so often held. Aman v. Lumber Co., 160 W. C., 
374; X. v. Exum, 138 N. C., 599; Kornegay v. R. R., 154 N. C., 389; 
McXeill v. R. R., 167 N. C., 390. 

His Honor distinctly told the jury that if the injury and death of 
intestate were caused by a violation of the safety appliance act of Con- 
gress, they should not consider the intestate's contributory negligence, 
if there was any, in diminution of the damages. We are induced to 
believe, after a careful review of the charge and the evidence, that  the 
jury found that  the intestate's death was caused by a violation of the 
safety appliance act, and for some reason satisfactory to themselves 
they agreed upon this verdict, though small i t  may be, or not as full as 
plaintiff thinks it should have been. If i t  was so, the remedy for the 
correction of the alleged error was by motion, in the court below, to  set 
aside the verdict. 

The charge as to  the measure of damages, we think, was a t  least sub- 
stantially correct and a sufficient compliance with the law. It would 
seem that  in one or two respects the charge was liberal to the plaintiff. 

No error. 
306 



IN T H E  SUPREME COURT. [ leg  

Cited: Mi l l i~zg  Co. v. Highway Corn., 190 N.C. 697. 

(250) 
FRANK ANTHONY r. J. EDGAR POAG. 

(Filed 6 Mag, 1915.) 

Appeal and Error-Instructions-Negligence-Harmless Error. 
I n  a n  action to recover for an alleged negligent injury to plaintib, while 

driving on the streets of a town, by the defendant while running an auto- 
mobile, the plaintid on cross-examination testified that defendant gave him 
$5 in money, carried him to his home and appeared to be solicitous of him. 
The court refused to charge, a t  defendant's request, this evidence should 
not be considered on the issue of negligence, and it is held that no prejudice 
to defendant has been shown, and the refusal of the request mas not re- 
versible error. 

APPEAL by defendant from Shaw,  J., a t  December Term. 1914, of 
GASTON. 

Civil action to recovery for negligent injury. 
There were facts in evidence tending to show that,  in May, 1911, 

plaintiff, driving a one-horse wagon in the town of Cherryville, was 
injured by reason of negligence on the part of defendant, operating an 
automobile on the streets of the town. 

There was evidence on part of defendant that  he was not negligent, 
and further that  plaintiff's injury was properly attributable to his own 
negligence in the way he endeavored to alight from his wagon a t  the 
time of the occurrence. 

On the three ordinary issues, in actions of this character, there was 
verdict for plaintiff. Judgment, and defendant excepted and appealed. 

Dav id  P. Dellinger for plaintiff. 
M a n g u m  & Wol t x  for defendant. 

PER CURIAM. The issue as to  defendant's liability for plaintiff's in- 
jury n-as largely one of fact, and, the jury having accepted plaintiff's 
version of the occurrence, an actionable wrong is established, and we 
find no sufficient reason for disturbing the result. 

There were facts in evidence tending to show that, shortly after the 
occurrence, defendant had shown concern for plaintiff's condition; had 
left $5 a t  a drug store for him and taken steps to have him presently 
removed to his (plaintiff's) home, and i t  was chiefly urged for error that  
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the court failed to  charge, as requested by defendant, that this conduct 
should not be considered on the issue of negligence. 

While the prayer may, as a general rule and on this record, embody a 
correct general proposition, we do not think the action of the court con- 
cerning i t  should be held for reversible error, for the reason that  me are 
utterly unable to  see that  the evidence was used to defendant's preju- 
dice or that  i t  in any way affected the result. 

As a matter of fact, the kindness of the defendant in procuring (251) 
a physician for plaintiff was brought out on cross-examination 
of plaintiff by defendant's counsel, and the considerate conduct of his 
client was no doubt used to  full advantage in the discussion of the 
issue. It was for this reason, probably, the court ignored the prayer 
for instructions, and, in doing so, we are unable to  see that prejudicial 
error was committed. After giving the matter very careful considera- 
tion, we are of opinion that  the judgment should be affirmed, and it is 
so ordered. 

No error. 

T H E  OBSERVER COMPANY r. REMEDY SALES CORPORATION. 

(Filed 5 May, 1915.) 

1. Principal and Agent-Evidence of Agency-Ratification. 
The statement by the secretary and treasurer of a corporation that a n  

account rendered to i t  was correct is some evidence of the authorized act 
of one having made the contract to bind the company thereto as  its agent. 

2. Principal and  Agent-Evidence of Agency-Books. 
Where a corporation is sought to be bound as  principal for the acts of 

another, i t  is not reversible error for the trial judge to refuse to strike 
out the testimony of a witness, on the question of agency, that  i t  was 
understood that the one acting was the authorized agent, when the cor- 
poration books, introduced in evidence, discloses that  he was such agent 
a t  the time. 

3. Principal and  Agent-Appeal and Emor-Harmless Error. 
A corporation sought to be bound by the acts of one purporting to be its 

agent, i t  is not reversible error for the judge to charge the jury that  a 
person may act as  the agent for half a dozen corporations, and, apart from 
the fact of its being true in this case. i t  could not have affected the verdict. 

APPEAL by defendant froni Shaw, J., a t  November Term, 1914, of 
MECKLEKBURG. 

Action to recover the amount of an account for advertising. 
There was a judgment in favor of the plaintiff, and the defendant 

excepted and appealed. 
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Thaddeus A. Adams for plaintiff. 
Flowers & Jones for defendant. 

PER CURIAM. \Ye have carefully examined the exceptions relied on 
by the defendant and find no reversible error. 

The admission of the correctness of the account, when it  was pre- 
sented to the defendant, by Mr. Powers, who was then its secre- 

(252) tary, treasurer, and general manager, was sufficient to  carry the 
case to  the jury, and there was other evidence tending to sustain 

the plaintiff's claim. 
The letter of Guy V. Barnes was competent, but its effect was de- 

pendent upon the evidence introduced to show his authority to  bind the 
defendant or of ratification by the defendant. 

The statement by Powers, that  he understood that  Barnes was mana- 
ger of the defendant company prior to  the time he became manager, 
was objectionable as hearsay; but no harm came to the defendant from 
the refusal to  strike out this evidence, because the books of the com- 
pany were admitted in evidence, and they showed that  Barnes had been 
manager, and the date of his election. 

The statement of his Honor, during the argument of the defendant 
for a judgment of nonsuit, that one man could represent one-half dozen 
different corporations, was true, and in any event could not have 
affected the verdict. 

No error. 

Cited: Alexander v. Cedar Works, 177 N.C. 149; Tolley v. Crearn- 
ery, Inc., 217 N.C. 258. 

I. S. ROBINSON v. ED. D. HUFFSTETLER. 

(Filed 5 May, 1915.) 

Appeal and Error-Matters of Fact. 
This action seeking to recover damages for wrongfuIly detaining the 

plaintiff's mules, involves largely matters of fact, with instructions follow- 
ing the rulings on a former appeal, and no error is found. 

APPEAL by defendant from Shaw, J., a t  September Term, 1914, of 
GASTON. 

Civil action, brought to recover two mules alleged to have been 
wrongfully detained by the defendant, and damages alleged to have 
been sustained by the plaintiff. The following are the issues sub- 
mitted: 

308 
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1. I s  the plaintiff the owner and entitled to  the possession of the two 
black mare mules, as alleged in the coniplaint? Answer: "Yes." 

2. What is the value of said mules? Answer: "$450." 
3. What damage, if any, is the plaintiff entitled to recover of the 

defendant by reason of the wrongful detention of the said mules? An- 
swer: "None." 

Mason & iMason, George W .  Wilson for plaintiff. 
 mang gum & Woltx, A. C. Jones for defendant. 

PER CURIAM. This case was before this Court a t  Spring Term, 1914, 
and is reported in 165 Y. C., 459. I n  the opinion of Mr. Justice Allen 
the law applicable to  the facts of this case is fully discussed, and 
in the last trial the court below has carefully followed the (253) 
opinion of this Court. The matters submitted to  the jury were 
largely questions of fact, and have been determined by the jury under 
a charge free from error. 

We have examined the several assignments of error, and find them 
to  be without merit. 

No error. 

JOHN SETZER v. M. L. PLANK AND FOREST FLOYD, TRADING AS 

PLANK h FLOYD. 

(Filed 12 May, 1915.) 
Negligence. 

This action to recoyer damages for a personal injury was tried under 
well settled principles relating to defendant's negligence under the evidence 
and correct instructions, and no error is found. 

APPEAL by defendants from ddams, J., a t  January Term, 1915, of 
CLEVELAND. 

Civil action, tried upon these issues: 
1. Was the plaintiff injured by the negligence of the defendant, as 

alleged in the complaint? Answer: "Yes." 
2. Did the plaintiff, by his own negligence, contribute to his injury, 

as alleged in the answer? Answer: "No." 
3. Did the plaintiff assume the risk of being injured in the manner 

in which he mas injured, as alleged in the answer? Answer: "No." 
4. What damage, if any, is plaintiff entitled to recover? Answer: 

"$100." 
The defendants appealed. 
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No counsel for plaintif?. 
Ryburn & Hoey for defendant. 

PER CURIAN. We have exanlined the record in this case and the sev- 
eral exceptions. We find them to be without merit. His Honor fol- 
lowed the well settled principles of the lam- of negligence in his instruc- 
tions to  the jury in this case. 

?\To error. 

SOUTHERN SPRUCE COMPANY v. A. H .  HAYES AND J. J. ENLOE. 

(Filed 24 May, 1916.) 

Reference - Report - Confirmation by Court - Pro Forma - Appeal and 
Error. 

Where the referee's findings of fact are  supported by evidence and ap- 
proved by the court, they are  not reviewable on appeal; and where it  ap- 
pears that  the court refers seriatim to the findings of fact and conclusions 
of law of the referee and adopts them. i t  is not open to objection that  he 
has done so pro forma, for he is not required to state his reasons therefor. 

APPEAL by plaintiff from judgment rendered by Justice, J., a t  cham- 
bers, 30 December, 1914; from SWAIN. 

Action of trespass for damages for the wrongful cutting of timber 
upon certain lands described in the pleadings. The defendants not only 
denied the plaintiff's title, but pleaded a counterclaim for damages sus- 
tained by them by reason of the wrongful issuing of an injunction. The 
cause was pending in the Superior Court of Swain County and at March 
Term, 1914, was referred to a referee by consent. The referee made his 
report and the plaintiff filed exceptions. These exceptions were heard 
by Justice, J., a t  chambers, 30 December, 1914, who confirmed the 
report of the referee and entered judgment in favor of the defendant 
against the plaintiff for the sum of $500 damages and the costs of the 
action, including the fees of the stenographer. The plaintiff appealed. 

Lucky & Andrews, Frye, Gantt & Frye for plaintiff. 
Felix E. Alley, Thurman Leutherwood, Morgan & Ward for de- 

f endant. 

PER CTRIAM. It was very earnestly contended upon the argument 
that  the learned judge did not review the findings of fact made by the 
referee, but adopted them pro jorma without examination. We find 
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nothing in the record to justify such contention. The judge of the 
Superior Court is not obliged to write out his reasons for adopting the 
findings of fact made by a referee. 

I n  this case the fourteen findings of fact seem to have been con- 
sidered by the judge and affirmed and adopted by him seriatim. The 
ten conclusions of law reached by the referee are also specifically num- 
bered and affirmed by the judge. This case involves purely questions 
of fact, and the facts being found, the conclusions of law naturally 
follow. 

The main contention was as to the location of a maple corner, repre- 
sented on the official map by the black figure "6" and the red figure 
"6"; the plaintiff contending that  it was correctly located a t  the black 
figure "6" and the defendants contending that  i t  was located a t  the red 
figure "6," which last place was designated on the map as the maple a t  
the Broom place. The referee found the facts as contended for by the 
defendants, and there is abundant evidence to  sustain such find- 
ings. 

As said in another case, McCz~llers v. Cheatham, 163 N. C., (255) 
63: "The misfortune of the defendants (the plaintiff in the case 
a t  bar) in this case is that the referee has found all the essential facts 
against them, and when these findings mere reviewed and approved by 
the judge, upon consideration of the report and exceptions, there being 
evidence to warrant then], we are precluded from changing the report 
in this respect, but must decide the case upon the findings of fact as 
made by the referee and approved by the court. . . . We will not review 
the referee's findings of fact, which are settled, upon a consideration of 
the evidence, and approved by the judge, when exceptions are filed 
thereto, if there is some evidence to support them." 

Affirmed. 

Cited: Marler v. Golden, 172 N.C. 826; McGeorge v. Nicola, 173 
N.C. 709; Hilton v. Gordon, 177 K.C. 346; &fartin v. McRryde, 182 
N.C. 182. 

L.  W. BRADLEY v. CAROLINA COAL AND ICE COMPBKY. 

(Filed 24 Mag, 1916.) 

Master and  S e r v a n t D n t y  of Master-Safe Appliances-Defects-Evidence 
-Nonsuit. 

I n  a n  action to recover damages for a personal injury alleged to have 
been inflicted on a n  employee by the employer in his negligent failure to 
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provide proper appliances, etc., i t  is necessary for the plaintiff to show 
the defective condition, that  i t  was the proximate cause of the injury, and 
that the defendant knew thereof or should have discovered and repaired 
i t  in proper time; and the evidence in this case is held insufficient where 
the driver of a coal delivery wagon used a plank as  a seat, upon failure 
of the employer to provide one; that  owing to a defect the sides of the 
wagon spread apart and caused the injury complained of. 

APPEAL by plaintiff from W e b b ,  J., a t  February Term, 1914, of BUN- 
COMBE. 

Civil action. At the conclusion of the plaintiff's evidence the defend- 
ant moved for judgment as of nonsuit, which motion was allowed. The 
plaintiff excepted and appealed. 

Zeb F.  Curt is  for plaintiff .  
Alfred S .  Barnard for defendant .  

PER CVRIAM. The evidence is to the effect that the plaintiff, a t  the 
time of his injuries, was a driver of one of the coal wagons of the de- 
fendant, and was engaged in delivering coal about 4 miles from the 
plant of defendant. Defendant furnished plaintiff with a two-horse 
wagon and team of mules, but failed to provide him with a seat upon 
which to  sit while in the discharge of his duties. PIaintiff selected a 
piece of timber from the yard of defendant with which to make a seat 

for the wagon furnished by defendant, and while driving along a 
(256) rough street in the city of Asheville, with a load of coal to  be 

delivered a t  Grove Park Inn, a small piece of wire which was 
used for holding the "sideboards" of said wagon together, and upon 
which "sideboards" plaintiff had placed the piece of timber for a seat, 
suddenly broke, allowing his seat to  fall by the spreading of "side- 
boards" and thereby throwing plaintiff against the ground, whereby he 
sustained injuries. 

It is well settled by numerous decisions of this Court that  where a 
servant seeks to  recover damages because of defects in the instrumen- 
talities furnished him by the master, he must allege and prove, first, 
that there was a defective condition; second, that the defective condi- 
tion was the proximate cause of his injury, and, third, that  the defend- 
ant knew of the defective condition or was guilty of negligence in not 
discovering and repairing the same. Hudson v. R. R., 104 N. C., 491; 
Shaw v. M f g .  Co., 143 N. C., 131. The evidence fails to  prove these 
necessary facts. 

There was no evidence that  the defendant knew or should have an- 
ticipated this accident, or could have foreseen that  the accident might 
occur, and before there would be a recovery on the part of the plaintiff 
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i t  was necessary for him to show a breach of duty on the part of the 
defendant-some act or omission producing the breach culpable in it- 
self and such as a reasonably careful man would foresee might be pro- 
ductive of injury; for one is not liable for an injury which he could not 
foresee. Carter v. Lumber Co., 129 S. C., 203; Raeford v. R. R., 130 
N. C., 599. 

As was said by this Court in House v. R. R., 152 N. C., 397: "The 
rule requiring the employer of labor to provide for his employees a 
reasonably safe place to  work and appliances reasonably safe and suit- 
able for the n-ork in which they are engaged obtains in case of ma- 
chinery more or less complicated and more especially driven by me- 
chanical power, and does not apply to  ordinary conditions requiring no 
special care, preparation, or prevision, where the defects are readily 
observable and where there mas no good reason to suppose that the 
injury complained of would result." 

We think the words of hfr. Justice Cook, in Lfartin v. Mfg. Co., 128 
N. C., 264, are peculiarly applicable to  the facts in this case: "Surely, 
i t  cannot be seriously contended that every employer is responsible for 
injuries occurring from improperly tempered axes, hoes, scythes, trace- 
chains, lap-links, bridle-bits, etc., the imperfection of which could not 
be known till used; or for defective whifle-trees, axe-helves, hoe-helves, 
hand-spikes, plow-lines, and such like (the defects of which would be 
first discovered by the party using them), unless the employer is shown 
to have knowledge of such defects. 

"If such be the rules of law, then the contentment of the farmer must 
give place to anxiety and dread lest injury, resulting to  a servant from 
a splintered hoe-helve, a hand-spike, defective bridle-bit, whiffle-tree, 
or plow-line, et id sinaile, may a t  any time occur, and sweep 
from him his farm and belongings in compensation of the dam- (257) 
ages done. To the same experience would the contractor expect 
to  be subjected should a defective nail, while being driven by one of his 
carpenters, break and do injury. To which doctrine we cannot sub- 
scribe." 

Affirmed. 

Cited: Klunk v. Granite Co., 170 N.C. 72; Wright v. Thompson, 171 
N.C. 91; Thomas v. Lawrence, 189 N.C. 525; Luttrell v. Hardin, 193 
N.C. 273; Robinson v. Ivey, 193 N.C. 811; Owens v. R. R., 196 N.C. 
308; Watson v. Construction Co., 197 N.C. 593; Smith v. Lumber Co., 
198 N.C. 458; Gardner v. R. R., 208 N.C. 822. 
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S. M. SLOAN ET 41,. v. EQUITABLE L I F E  ASSURANCE SOCIETY. 

(Filed 12 May, 1916.) 

Appeal and  Error-Case on Appeal-Interpretation of Statutes-Motions- 
Case Stricken Out-Judgments. 

A paper-writing purporting to be a case on appeal will be stricken out 
and the judgment below affirmed when not sufficiently made out in com- 
pliance with Revisal, see. 591 ; and a mere outline of the case incorporating 
instructions to the clerk to fill in  certain portions of the evidence steno- 
graphically taken and transcribed, the charge of the court, etc., is not a 
sufficient compliance with the statute, it being the duty of the appellant to 
make out his case and fully perfect i t  before serving i t  upon the appellee, 
and no par t  of the duty of the clerlr to do so. 

APPEAL by plaint,iff from Long, J., a t  June Term, 1914, of BURKE. 

Xpainhour & Mull and S .  J .  Ervir~ for plaintiff.  
Avery & Ervin and 17. B. Council for defendant. 

PER CURIAM. The defendant moves the Court to  strike out the 
statement of case on appeal and to affirm the judgment upon the face 
of the record. The motion is allowed. The statement of the case on 
appeal is in no sense in compliance with the rules of this Court or with 
the provisions of the Revisal, sec. 591. 

The statement served upon the appellee purports to  be nothing more 
than a mere skeleton, and may be illustrated by the following extract: 

This was a civil action, tried at June Term, 1914, of Burke Superior 
Court, before his Honor, B. F. Long, judge, and a jury. (The clerk 
will here copy the first paragraph of the notes of the stenographer as 
shown by the first page of the said notes and the first six (6) lines of 
second page of the said notes.) 

The defendant offered the following evidence, vie.: 
(The clerk will here copy the evidence offered by the defendant as 

shown by the stenographer's notes, including any and all objections and 
exceptions consecutively, and number the same consecutively from one 
(1) to four (4) ,  inclusive.) 

Here the defendant closed the evidence, and the plaintiffs also closed. 
The court instructed the jury as follows, viz.: 
(The clerk will here copy the judge's charge.) 

(258) The statute, as well as the rules of this Court, require a plain 
and concise statement of the case on appeal, and that  the evi- 

dence shall be stated in narrative form, so far as possible, and the 
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exceptions shall be numbered and the assignments of error properly 
grouped and set up. 

It is not the duty of the clerk of the court to  make up a case on 
appeal for the appellant, nor to fill up the blank spaces. It is the duty 
of the appellant to make up his case and fully perfect it before it  is 
served upon the appellee. 

Judgment affirmed. 

Cited: Bessemer Co.  v. Harduare  Co., 171 K.C. 729; Lay ton  ZJ. 

Godwin,  186 N.C. 313; Carter v. Bryan t ,  199 N.C. 706; Chosen Con- 
fections, Inc., v. john so?^, 220 N.C. 434; Searcy zl. Logan, 226 N.C. 566. 

T .  B. SHEPHERD v. R. L. TBYLOR ET AL. 

(Filed 24 May, 1916.) 

1. Contracts-Commissions-Deeds and Conveyances-Probate - Seals - 
Evidence. 

In  a n  action to recover commissions for obtaining title to a certain 
copper mine, wherein the defendant denies the agreement and refuses to 
accept the conveyance, i t  is competent for the plaintiff to put  in evidence 
the deed to show performance on his part,  though the required seal of the 
probate officer had not been attached, this being confined to the purpose 
for which i t  mas admitted, and not as evidence of title ; i t  being permissible 
for'the seal of the officer to be affixed upon defendant's accepting the deed. 

2. Trials-Evidence-Impeachment. 
Held, in this case, testimony of a certain witness was admissible for the 

purposes of impeachment. 

APPEAL by defendant from W e b b ,  J., a t  August Term, 1914, of 
MACOIT. 

Action to recorer the sun1 of $2,500, alleged to be due for services in 
procuring options or other contracts under mhich the defendants would 
be able to obtain the title to  the Angel Copper Mine. 

The defendants denied the contract as alleged by the plaintiff. 
There n.as a verdict and judgment for the plaintiff, and the defend- 

ants appealed. 

T .  J .  Johnston, H .  G. Robertson, J .  Frank R a y ,  and M .  Silver for 
plaint i f f .  

G. F.  James and J .  Scroop S ty les  for defendants .  
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PER CURIAM. The controversy between the plaintiff and the defend- 
ants is one of fact as to the terms of the contract, which has been settled 
by the jury in favor of the plaintiff, and we find no error committed 
upon the trial. 

Three exceptions taken by the defendants, one being raised by an 
objection to evidence and two by prayers for instructions, are t o  

(259) the validity of the deed which was tendered to the defendants 
for the copper mine, on account of the fact that the notary pub- 

lic before whom the proof as to the execution of the deed was made 
failed to affix his notarial seal. 

The deed was not offered as a link in a chain of title, but as evidence 
that the plaintiff had performed his contract; nor did the defendants 
refuse to accept i t  because of the absence of the seal, but upon the 
ground that they had not entered into a contract which compelled them 
to pay the plaintiff for his services. 

The execution of the deed was not denied, and as the action was not 
one to recover land, the seal could have been affixed a t  any time if the 
defendants had agreed to accept it. 

The plaintiff offered evidence fully sustaining the allegations in his 
complaint, and the motion for judgment of nonsuit could not therefore 
have been allowed. 

The questions asked the witness Taylor, upon his examination, were 
competent as impeaching, and his Honor only admitted the evidence 
for that purpose. 

No error. 

F. C. HUFFMAN ET AL. v. GAITHER LUMBER COMPANY ET AL. 

(Filed 12 May, 1915.) 

1. Bills and Notes-Indorsement of CreditAmbiguity-Open Accounts- 
Evidence. 

I n  a n  action upon a note and a n  open account presenting the question 
of whether an indorsement on the note, received on "the above" a certain 
sum, referred to  the payment of the open account, with the balance a s  a 
credit upon the note, i t  is Held, that  the words of the indorsement, "the 
above," were ambiguous of meaning, and permitted evidence, in  plaintiff's 
behalf, that  the open account was attached to the note a t  the time of the 
indorsement of credit, and that  the indorsement referred to it. 

2. Appeal and Error-Evidence-Harmless Error. 
Incompetent declarations admitted in evidence as to the correctness of 

items of a n  account in  controversy a re  harmless when the items referred 
to are  not disputed. 
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HUFFMAK ti. LUMBER Co. 

3. Evidence-Unresponsive Answers-Motions. 
Where the witness answers a competent question and testifies further 

as  to incompetent matters, the remedy of the complaining party is to move 
to strike from the answer the improper evidence. 

APPEAL by defendant from Harding, J., a t  December Term, 1914, of 
BURKE. 

Action to  recover a balance alleged to be due on three notes of $400 
each, executed by the Gaither Lumber Company, the payment of which 
was assumed by the defendant Morrison, president of said com- 
pany. 

The questions in controversy between the parties were: (260) 
1. Whether the Gaither Lumber Company was indebted to 

the plaintiff in the sum of $214.12, in addition to  tlie three notes. 
2. Whether the payment of $370.30 on 25 October, 1909, should be 

credited on one of said notes, or whether a part thereof should be 
applied in satisfaction of the amount due on the open account and the 
balance upon the note. 

The jury returned the following verdict: 
1. JT7as the entry on the four months note for $400, dated 20 October, 

1909, as follows, "Received on the above $370.30, 25 October, 1909," 
made a t  the same time and as the same transaction as the mords ap- 
pearing thereon, "Less open account, $214.12, being credit of $156.18 
on the note"? Answer: "Yes." 

2. Were the words, "Less open account, $214.12, being credit of 
$156.18," placed on the note after the words, "Received on the above 
$370.30, 25 October, 1909," as a different transaction? Answer: "No." 

3. I n  what amount was the defendant Gaither Lumber Company in- 
debted to  plaintiff by open account a t  the time the entry of $370.30 was 
made on the note? Answer: "$214.12." 

4. I s  plaintiff's cause of action barred by the three years statute of 
limitations? Answer: "No." 

5. I s  the defendant Eugene BIorrison indebted to the plaintiff, and if 
so, in what amount? Snswer: "$250, with interest from 10 October, 
1912." 

6. I s  the defendant the Gaither Lumber Company indebted to  the 
plaintiff, and if so, in what amount? Answer: "$250." 

There was a judgment in favor of the plaintiff, and the defendant 
Morrison appealed, assigning the following errors: 

1. T o  the ruling of the court permitting the witness F. 0. Huffman 
to testify that  an entry of credit on the back of a $400 note in the fol- 
lowing words, "Received on the above $370.30," meant it was received 
on tlie entire account of the Gaither Lumber Company. 
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2. To  the ruling of the court in permitting the witness I?. 0. Huffnian 
to testify to  the declaration of Mr. Gaither that  there was no dispute 
about the amount of lumber shipped by the Wells Lumber Company 
on the order of the Gaither Lumber Company, and that  the amount 
for the same was honest and just. 

3. To the ruling of the court denying defendant's motion for judg- 
ment of nonsuit a t  the close of the evidence. 

John T. Perkins for plaintiff. 
8. J .  Ervilz for defendant. 

PER CURIAM. We have carefully examined the record, and find no 
sufficient reason for disturbing the verdict and judgment of the Superior 

Court. 
(261) The words in the indorsement of the credit on the note, "the 

above," are ambiguous, and it was competent for the witness to 
testify, in explanation thereof, that the whole account against the 
Gaither Lumber Company, amounting to $1,414.12, was attached t o  
the note. 

The objection to  the declarations of Gaither, manager of the Gaither 
Lumber Company, apparently made in 1910, would be tenable, but i t  
appears that  the witness was only asked as to statements made by him 
with reference to  the itenis in the account of 26 March, 3 April, and 
5 April, 1909, and that these items were not in dispute, because they 
were embraced in two notes of 18 May, 1909, in the amounts of $367.09 
and $370.30. 

If the answer of the witness went beyond the question it mas the 
duty of the defendant to move to strike it  out. 

As the execution of the notes was not denied, and the real dispute was 
as to the application of a payment, the motion to  nonsuit was properly 
denied. 

No error. 

Cited: Gilland v. Stone Co., 189 N.C. 786; Luttrell v. Hardin, 193 
N.C. 270; In  re Will of Tatum, 233 N.C. 726. 
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ALLEN D. IVIE r. D. F. KING. 

(Filed 24 May, 1915.) 

Slaader.-Justification-Evidence-Punitive Damages-Burden of Proof- 
Good Faith-Express Malice. 

Where in an action for slander the defendant pleads justification, but 
fails to introduce evidence of the truth of the libelous matter or that  his 
plea was made in good faith, the issue of his good faith is not presented; 
for the burden of proof of such inatters is upon the defendant; and in 
this case the charge of the court was correct that the plea of justification 
unproved or unsupported by the evidence could be considered by them 
upon the question of aggravation under the issne of punitive damages, 
having charged that  such damages could not be awarded unless express 
malice should be found. 

PETITION by defendant to rehear; appeal from Devin, J., from ROCK- 
IxGHAM. 

W .  P. Bynum, H .  R. Scott, P. T V .  Glidewell, Thomas S. Beall, Manly, 
Hendren & E70mble, and A. W. Dunn for plaintiff. 

Xanning & Kitchin for defendant. 

CLARK, C. J. This is a petition by defendant to rehear this case, 
reported, Ivie v. Ring, 167 N. C.. 174. The order to  docket the petition 
for rehearing was restricted to the second ground of the petition-the 
question of punitive damages. Rule 53 of this Court, 164 n'. C., 556. 
I t  is, therefore, unnecessary to  consider matters arising on the first and 
second issues. 

The defendant, as authorized by Revisal, 502, pleaded justifi- (262) 
cation, as well as matters in defense. The opinion of this Court, 
167 N. C., a t  p. 179, is as follows: "Exceptions 16 and 17 were to in- 
structions that  on the question of punitive damages the jury could con- 
sider in aggravation of damages that the defendant had pleaded justifi- 
cation in his answer and tha t  he had failed to  prove tha t  the plaintiff 
was guilty of the matters which the defendant had charged in his an- 
swer. The court had already instructed the jury that  punitive damages 
could not be awarded unless they found that  the defendant was actuated 
by express malice. If that  was so found, the court told them that in 
assessing the damages they could consider that  the defendant, not con- 
tent with the publication sued on, had answered, pleading its truth,  
thus making i t  a part  of the court records." The petition asserts tha t  
this is error, because the court below should have told the jury "that 
a plea of justification interposed bona fide for the  lawful purpose of 
defending an action is not an aggravation, and tha t  unsuccessful justi- 
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fication can only be considered aggravation when interposed for the 
wrongful purpose of repeating the original slander." And further, tha t  
an instruction, such as those excepted to, which fail to require the jury 
to  find bad faith in interposing the plea, is error. 

I n  Yewell on Slander and Libel, sees. 430 and 431, it is shown tha t  
the question IF-hether the plea of justification is unsupported by e1.i- 
dence is an aggravation is a matter in regard to ~ ~ h i c h  the decisions are 
conflicting, but the author thought tha t  the better rule would be tha t  
the jury should decide in each case whether the  justification was inter- 
posed in good faith or not. 

I n  Upton v. Hume, (Oregon) 41 Am. St., 864, it was held that the 
mere failure to make out justification does not aggravate damages, if 
the  jury found that the defendant was free of malice and had good rea- 
son to believe that  the libel he published Kas true. 

I n  this case the court charged that  the jury could not award punitive 
damages unless they found tha t  the  defendant was actuated by express 
malice. On the trial the defendant did not introduce any evidence to  
prove the truth of his charges. It was the duty of the defendant, in 
such case, to disclose in the evidence facts and circumstances tending 
to  show that  his plea was interposed in good faith, and i t  was not the 
duty of the plaintiff to negative this proposition. 

If on the trial the defendant had introduced evidence to prove the 
truth of his publication, and further that  his plea in justification was 
interposed in good faith, then the question whether such defense was 
made in good faith or not should have been submitted to the jury. But 
in the absence of evidence that  the plea of justification was interposed 
in good faith, and more especially when there was no evidence of 
the truth of the publication, the issue of good faith mas not pre- 

sented. 
(263) If the plea was interposed in good faith, that was a matter of 

defense and within the knowledge of the defendant. It de- 
volved on him to introduce evidence to  that effect and to ask an in- 
struction upon that  phase of the case. This he did not do, and we can- 
not see that  he has suffered any prejudice. 

Petition dismissed. 

Cited: ELmore v. R. R., 189 N.C. 671. 
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STATE v. RANSOM ETHERIDGE. 

(Filed 17 February, 1915.) 

Criminal Law-Master and Servant-Tenant or Croppe~Interpretation of 
Statutes. 

One who is a tenant or cropper of another is not his servant, within 
the meaning of Revisal, see. 3365, making it an indictable offense to entice 
a servant to leave his master. 

APPEAL by defendant from Ferguson, J., a t  September Term, 1914, 
of EDGECOMBE. 

Attorney-General Bickett and Assistant ilttorney-General Calvert 
for the State. 

G. M. T. Fountain & Son for defendant. 

WALKER, J. The defendants were indicted, under Revisal, see. 3365, 
for enticing one Frank Battle, a servant, to  leave his master, TY~IO,  i t  is 
alleged, was J .  R.  Bunting, the prosecutor. It will be necessary to con- 
sider only one exception of the defendants, who were convicted below, 
and appealed. They contend that  the evidence showed that Frank 
Battle was not a servant, but either a tenant or a cropper, and if 
either, they are not indictable, even if i t  is true that  thcy had induced 
him to leave his alleged employer. As we are of the opinion that the 
position is well taken, that  Frank Battle was not a servant, and that  
defendants, therefore, were not indictable for enticing him from the 
service of J. R. Bunting, they are entitled to  a dismissal, even if their 
other exceptions are not valid. The facts are substantially like those 
in S. v. Hoover, 107 N. C., 795, where the prescnt Chief Jusfice says: 
"The contract, as testified to  by the prosecutor, was as follows: 'Jack- 
son was to  cultivate certain of the prosecutor's land, amounting to  
about 8 or 9 acres, for the year 1890, and pay him as rental the sum of 
$33, or one 400-pound bale of cotton, with the understanding that  
Jackson was to work for the prosecutor, whenever he needed Jackson 
and he (Jackson) could leave his own crop, a t  50 cents a day.' We 
think the relation of master and servant did not exist, for the reason 
tha t  Jackson was not in the employment of the prosecutor. The rela- 
tion between them was that  of landlord and tenant. One of the 
terms or stipulations of the renting was that,  in addition to  the (264) 
rent paid, Jackson, whenever a t  leisure, if called upon by the 
landlord, should work for him a t  50 cents a day. It has been held that  
where A. employs B. to  labor for him for one year a t  $20 per month, 
and gives him the use of a dwelling during that  term, B.'s occupancy of 
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the dwelling is that  of a servant, and not as a tenant, and if he quits 
A.'s service, or is discharged, A, may enter and forcibly eject him. 
Wood's Master and Servant, sec. 153, and cases there cited. The 
reason is that  the contract is that of hiring, and the use of the house is 
a part of the hire, or an incident of the contract. E converso, here the 
contract is that  of renting, and the promise by the tenant to do labor 
when at leisure, if i t  is wanted by the landlord, is a mere incident of 
the contract of renting. The court below erred, therefore, in instruct- 
ing the jury that 'the contract, as sworn to by the prosecutor, gave 
him the right to demand the services of Jackson every day if he chose 
to, and the man who took him away was guilty of violating the 
statute.' " 

The statute itself, Revisal, secs. 1993, 3365, 3366, seems to recognize 
the clear distinction between a tenant or cropper on the one side and a 
mere servant, employed to do certain work for hire, and remedies, both 
civil and criminal, are provided to enforce the rights of the landowner 
against the defaulting tenant or cropper. 

A case very much in point is Barron v. Collins, 49 Ga., 580. which 
was an action against the defendant for enticing one Charles Barron, a 
cropper, from the plaintiff's service, and it  was held that  it not being a 
contract of service, the demurrer to the declaration was properly sus- 
tained. 

We have never understood that, in law, either a tenant or a cropper 
is the servant of the landowner. So far as an indictment of this kind 
is concerned, there is no essential difference between a tenant and a 
cropper. 

The mere fact that  the tenant pays rent and has an interest in the 
land, and a cropper only an interest in the crop which is grown upon 
the land, when the latter furnishes the labor, his own and that of 
others, and pays half the expense of making the crop, does not so 
differentiate the two cases as to make the cropper indictable when the 
tenant ~ o u l d  not be. A tenant and cropper are more independent of 
the landowner than is a servant, and neither owes him the duty of 
allegiance or of rendering service, as growing out of their relation to  
him. 

The Attorney-General very frankly admitted that  the prosecution 
could not be sustained. We may remark that Haskins v. Royster, 70 
PIT. C., 601, was an action a t  common law for maliciously-that is, with- 
out lawful justification-inducing laborers to break their contract and 
quit the service of their employer, and stands upon a ground and is 
upheld for a reason altogether different from any that we can possibly 
apply to these facts. The case, when properly considered, is really an 
authority for the position that defendants were not indictable in 
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this case. The dissenting opinion of Justice Reade draws the (265) 
distinction very sharply and properly between a mere servant 
and a tenant or cropper, although me may not assent to  his individual 
conclusion. S o r  do we think the difference between the two relations 
which he defines so clearly does in any sense conflict with the decision 
of the majority. 

The motion for judgment of nonsuit should have been granted, and 
there mas error in refusing it. It will accordingly be entered in the 
court below and the prosecution dismissed. 

Reversed. 

Cited: Slinton v. \Early, 183 N.C. 203; Pleasants v. Barnes, 221 
N.C. 177, 178; Moss v. Hicks, 240 N.C. 790. 

STATE v. CHARLES G. LIPKIN. 

(Filed 24 February, 1916.) 

1. Statutes-Constitutional Law-Police Regulations-Lotteries. 
d "lottery" or game of chance is one injuriously affecting the morals of 

the people, and laws and regulations necessary for the protection of the 
health. morals, and safety of society are  strictly within the legitimate eser- 
cise of the police power of the State, and being of a remedial nature, they 
x~*ill be so construed as to suppress the mischief and advance the remedy, 
and to defeat all emsions for the continuance of the mischief. 

2. Same-Definition of Lottery. 
The word "lottery" is not a term of the common law with a recognized 

and established legal definition, and the courts in construing a remedial 
.tntute affecting lotteries, or schemes for disposing of real and personal 
property by chance, will give a meaning to the term according to its use 
i n  a popular sense, and with reference to the mischief i t  is intended to 
iedres. Hence, a lottery may be defined, for all practical purposes, any 
scheme for the distribution of prizes, by lot or chance, by which one on 
~ a y i n g  money or giring any other thing of value to another obtains a 
token xvhich entitles him to receive a larger or smaller value, or nothing, 
as  some formula of chance may determine. 

3. Same-Advertising Scheme. 
A!, concern selling furniture a t  a certain fixed price, giving the purchaser 

n choice of a variety of articles therefor, upon payment of a small weekly 
4um until the amount is paid, with the agreement that  the concern may, a t  
its own discretion, and as  an ad~ertisement, a t  any time, give the furniture 
to the purchaser without his making further payment, and by no fixed rule, 
and providing that should he fail to continue his payments he shall forfeit 
all payments theretofore made by him, is engaging in running a lottery, by ' 
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whaterer name called, or by whatever artifice concealed, in violation of our 
statute, Revisal, sec. 3726. 

4. Statutes-Lottery-Federal Constitution-Property Rights-Equal Pro-  
tection. 

The enactment of a law for the suppression of lotteries lies ~vithin the 
police power of a State, and its enforcement does not wrongfully deprive 
a citizen of his private rights or of the equal protection of the lau: under 
the Constitution of the United States, Article XIV, see. 1. 

5. Statutes-Constitutional Lam-Power of Courts. 
The question as to whether the Legislature has exceeded its constitu- 

tional power by arbitrarily interfering with private business or imposing 
unusual and unnecessary restrictions upon lawful occupatiolls is for the 
determination of the courts. 

1266) APPEAL by defendant from Ferguson,  J. ,  a t  September Term, 
1914, of EDGECOMBE. 

The prisoner was indicted in the court below for conducting a lottery 
in violation of Revisal, see. 3726, which provides that  i t  shall be unlaw- 
ful to  open, set up, promote, or carry on a lottery, publicly or privately, 
by any name or style, or by such ways and means expose to  sale any 
real or personal property therein described, or goods or chattels, or 
anything of ~ a l u e  whatsoever, and imposing a fine or imprisonment ws 
the punishment for the offense as a misdemeanor. It also provides tha t  
any person who engages in disposing of any species of property what- 
soever, money or evidences of debt, or in any manner distributes gifts 
or prizes upon tickets or certificates sold for tha t  purpose shall be sub- 
ject to  prosecution under that section. The following is a copy of the 
contract referred to  in the testimony of Mrs. Emma Jacobs, wiio first 
got a wardrobe under a similar contract, and afterwards contracted - 
for a sewing machine by this instrument: 

NUTUAL SUPPLY COMPANY, 
INCORPORATED 

Aut l~or iaed  Capital, $23,000. 
FVRKITT-RE, RI-GS, JEWELRY, ETC. 

COMPLETE HOCSE %~RXISHERS.  ~ I R E C T  FRO\[ FACTORY TO HOME. 
$17.50 FURNITTTE SOCIETY. 

CORNER NINTH AND BROAD STREETS, RICHMOND, TT-4. 

E N T R A ~ C E  214 N XIKTH STREET. 
WZIEK CAI~LINO OK US, BRING THIS COTTRACT WITH YOU 

MUTVAL SUPPLY CO~IPSNY, INC. C~STRACT NO. 4473. 

We hereby agree to  sell to the holder of this contract, Mrs. Emma 
tJacobs, and said party agrees to purchase a sewing machine or any one 
of the articles enumerated on the next page for the sum of $17.50, on the 
following terms and conditions: Each customer agrees to pay 25 cents 
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per wcek until the sum of $17.50 has been paid, or until their name is 
selected by the company as an advertising nlediuni. I n  order to adver- 
tise our business on a broader principle, we will distribute among our 
patrons each week several pieces of furniture. Patrons who are selected 
to  receive the furniture will not be required to  make any further pay- 
ments, and will then be entitled to receive their furniture a t  once, pro- 
viding their payments have been made regularly. 

No niethod of any kind dependent upon or connected xvith (267) 
chance in any form whatsoever enters into this contract. We do 
not authorize agents to  make statements or arrangements, verbal or 
otherm-ise, to add, change, or erase the terms of this contract. 

KO money can be lost by lapsing, as the amount paid in can be 
applied at any time to the purchase of any $17.50 article. The furni- 
ture which is distributed each week is given solely for advertising pur- 
poses, and the Mutual Supply Company, Inc., reserves the right to  
make tlie selection in such a manner as it  considers best for the benefit 
of tlie business. The consideration of 25 cents paid on receipt of this 
contract shall constitute a full acceptance of the terms and conditions 
mentioned herein. 

Each contract will entitle the holder to a separate article unless by 
special agreement in office. No money refunded if discontinued. 

Partly filled contract bought or loaned from others cannot be used 
for redemption of articles enumerated herein. 

I have read this contract before signing same and am acquainted 
with its contents, and as evidence that I understand and fully agree to  
the printed terins of this contract, I make my first payment. 

Address: Tarboro, N. C. (Signature) EMMA JACOBS. 

Attached to tlie contract was a card, so arranged with blank spaces 
as to  enter therein the payments made in each week to the number of 
seventy. which would be $17.50 by addition of the weekly payments. 
There is also shown on the back of this paper a list of articles of furni- 
ture (value $17.50 each) to be selected from by the ticket holders, and 
a copy of the contract or substantial portions thereof, for the company, 
with a similar card for entering payments on the back. On each con- 
tract are these entries a t  the bottom: "T17hen calling on us, bring this 
contract with you. Pay to agent only first payment. Our authorized 
collector \Till call weekly," and the title of the concern, as follows: 
"Mutual Supply Company, Incorporated. Authorized capital, $25,000. 
Furniture, Rugs, Jewelry, etc. Complete house furnishers. Direct from 
Factory to  Home. The $17.50 Furniture Society, Corner Ninth and 
Broad Streets, Richmond, Va. Entrance 214 N. h'inth Street. KO 
other but the stipulated terins in this contract will be recognized." 
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Mrs. Emma Jacobs, a witness for the State, testified: "I live in Tar- 
boro. Mr. Lipkin, the defendant, came to see me last March. Said lie 
was from Richmond. That he wanted to  get up a club to  establish his 
furniture. I signed contract for wardrobe. (Admitted to  he identical 
with 4473, taken also by this witness.) Defendant collected 25 cents 
each week, and I was to  get wardrobe. I was going away, and paid 
$2.25 in advance, and he said this would be all right. He, defendant, 

never said anything; just said he didn't know u-hen my name 
(268) would be called out. I did not get away, and I received card 

saying my wardrobe was here. I think wardrobe was m-orth $25. 
I paid $3.75 in installments. I took out other contracts to  get sewing 
machine and sideboard. I paid installn~ents to  Mr. Lipkin. I can't 
say how many came to see my sideboard, so many did. I x a s  in my 
room. Mr. Lipkin came in and asked me if I did not x a n t  to join the 
club, and told me how it  worked; that he did not know li hen illy name 
would be called, and I would pay 25 cents a week until it was called, 
and when I thought I was going away I paid in advance. He said I 
tvould have to  pay until my name was called out. It might be a long 
time or a short time. I expected t o  have to fill my card clean out, that  
is, pay $17.50. I received notice from Richmond that my name had 
been called out, and then received wardrobe and paid in $3.75. Mr. 
Lipkin came to my house every Monday to collect. I don't remember 
any conversation except he would just come and say for me to pay. 
I was perfectly satisfied with furniture I got. A good many people 
came there to  see my furniture. I understood if I got others to join, I 
would get piece of furniture. They told me if I got piece, others would 
join. Others came and saw my piece and said they were going to join. 
I stopped paying after Mr. Lipkin mas indicted, because I thought 
I was going away. I was perfectly satisfied and have heard no one 
complain." 

Oscar Lloyd, witness for the State, testified: "I am a barber, single 
man, and live in Tarboro. I signed that contract of iLIutua1 Supply 
Company, No. 4492, for the purchase of a brass bed at $17.50. (It is 
admitted this contract is identical with No. 4473 of Emirla Jacobs.) 
Mr. Lipkin did not get me to sign, but he came round to collect. Mr. 
Lipkin, when I asked him, said I tvould have to pay until I got some- 
thing. If I got out, I would lose what I had paid in. I paid in 75 
cents, three installments. I have never gotten anything. I stopped 
paying because I thought I was not going to get anything. S o  one 
told me to stop. I expected to get something if I stayed in. I stopped 
because I got tired paying in and not getting anything." 

R. B. Hyatt,  witness for the State, testified: "I am sheriff of Edge- 
combe and I know the defendant. He told me that he was representing 
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a furniture house in Richmond. I told him a drawing like that was a 
violation of law. He said he was going to try it, and that  it was an 
advertising scheme. He  went on for some time before I arrested him. 
H e  said some of the members were to be drawn out each week. He  was 
arrested I1  June. At the trial before the recorder, when he was con- 
victed, it was understood there would be no new contracts, but collec- 
tions would be made on the contracts existing and everybody was to 
act in good faith pending the appeal in this case. I can't be positive he 
said selection or drawing. Selection might have been his word; 
I don't recall. I know one was to  come off every week, but I (269) 
don't recall if i t  was a drawing or selection." 

The State rested its case. 
The defendant moved to disnliss the action or for judgment of non- 

suit, under chapter 73, Laws 1913. Motion denied. Defendant ex- 
cepted. 

Mr. Abrams, only witness of defendant, testified: "I live in Rich- 
mond, Va. I am office manager of the hlutual Supply Company. I 
have been with them one year. I am familiar with their manner of 
doing business. Many thousands of dollars worth of stock is kept on 
hand. When an agent sells a contract, it is executed in duplicate. One 
copy is left with purchaser and the original is filed. I have charge of 
them. In  selections of furniture to be given members, there is no draw- 
ing of any kind. The selection is made in the following way: Many 
pieces of furniture are given away. For instance, if Mrs. Jacobs hene- 
fits the company, she receives her piece of furniture. We receive in- 
formation from our agents if customers are benefiting business. The 
agent soliciting the trade keeps a record, which is filed with company, 
showing what benefit customer is to business, and when furniture is 
given we expect her to recommend her friends. Emma Jacobs gave us 
s e ~ e r a l  names and her friends bought furniture. That is the advertis- 
ing feature spoken of in contract, and she was selected for reason of 
advertisement. The article furnished Emma Jacobs was worth $17.50. 
Mr. Lipkin, the defendant, is our local collector. He got those con- 
tracts. I did not say Emma Jacobs got a $25 wardrobe for $3.75. I 
said it  was worth $17.50. Mrs. Gray Andrew, of this place, was of 
great benefit to company. I have no stock in Mutual Supply Com- 
pany. The principal office is a t  214 N. Ninth Street, Richmond, Va. 
Our chief warehouse is a t  30 N. Seventh Street. I t  is a three-story 
building. We have all kinds of furniture direct from factory to home. 
We do not store much furniture. We have a great deal on hand. Mrs. 
Andrew paid 25 cents. She was of much benefit. Somebody got a 
brass bed. We may give away our furniture if we wish. We ha1.e 
many thousands of members. We have not been out of Rocky JIount, 

327 
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but are doing business there today. We number the contracts because 
we have many alike, and every contract is numbered and filed accord- 
ing to number. The numbers have nothing to do with selections. At 
present we give away things to advertise. I do not know of any con- 
cern like ours in Richmond. The numbers are put on contracts for the 
purpose of bookkeeping. Our agent is collecting in Rocky Mount this 
week. The only trouble we have had is in Wilmington, and it was 
agreed here we were to  take no new contracts pending this appeal. 
Complaint was made by a dissatisfied customer in District of Colum- 

bia, and the district attorney invested and refused to prosecute." 
(270) The State and defendant closed the case. Defendant renewed 

his motion to nonsuit or dismiss under chapter 73, Laws 1913. 
Motion refused. Defendant excepted. I n  apt time the defendant re- 
quested the court to give the following instructions to the jury: 

1. If the jury find the evidence offered by the State to be true, then 
they will return a verdict of "Not guilty." 

2. If the jury find the undisputed evidence offered in this case to be 
true, then they will return a verdict of "Not guilty." 

3. The jury are instructed that if they find the evidence offered by 
the State to  be true, they will return a verdict of "Not guilty," for that  
if section 3726 of the Revisal of 1905, under which this prosecution is 
had, undertakes to prohibit the carrying on of the business of the 
Mutual Supply Company, Incorporated, for which defendant is sales- 
man or agent, as is shown here by the evidence and contract, it mould 
be void as contravening the Constitution of the United States, for the 
following reasons: (1) Because said section to  that extent would be 
in violation of first section of Article XIV of the said Constitution of 
the United States, because it  would deprive the defendant of his liberty 
and property without due process of law; and (2) because it  would 
deprive the defendant under the first section, Article XIV of the Con- 
stitution of the United States of the equal protection of the laws, in 
this: that  the furniture allotted to certain customers for advertising 
purposes under the terms of the contract offered in evidence does not 
come within the prohibition of said section 3726 of Revisal 1905. 

The court refused to  give any of these instructions, and defendant 
excepted. The court instructed the jury, if they believed the evidence, 
t o  return a verdict of "Guilty." Defendant excepted. Verdict of guilty 
and judgment thereon. Defendant appealed. 

Attorney-General Bickett and Assistant Attorney-General Culvert 
for the State. 

Melville Flegenheimer and J .  M .  Norfleet for defendant. 
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TTALKER, J., after stating the case: It is well settled that  laws and 
regulations necessary for the protection of the health, morals, and 
safety of society are strictly within the legitimate exercise of the police 
power, and in the interpretation of such remedial statutes the office of 
the judges, it has been said, is to make such a construction as will sup- 
press the mischief and advance the remedy, and to defeat all evasions 
for the continuance of the mischief. ddagdalen College case, 11 Co., 
71 b. The word "lottery" is not a term of the common law, and to 
dispose of real or personal property by lot is not an  offense which has 
a recognized and established legal definition, and, therefore, in constru- 
ing the statute we must be guided chiefly by the meaning of the 
term as i t  is ordinarily used in a popular sense, and by reference (271) 
t o  the  mischief intended to be redressed. S. v. Clarke, 33 X. H., 
329. X lottery, for all practical purposes, may be defined as any 
scheme for the distribution of prizes, by lot or chance, by which one, 
on paying money or giving any other thing of value to  another, obtains 
a token which entitles him t,o receive a larger or smaller value, or 
nothing, as some formula of chance may determine. This definition 
has generally been approved by the authorities. S. v. Perry, 154 N. C., 
616, and cases cited; Long v. State, 74 Md., 565. I n  the case last cited, 
as showing the strong trend of judicial thought in this country against 
lottery enterprises, the Court said tha t  i t  will appear, from the many 
cases decided upon the subject, to be difficult, if not impossible, for the 
most ingenious and subtle mind to devise any scheme or plan, short of 
a gratuitous distribution of property, which has not been adjudged as 
in violation of the lottery or gambling laws of the various States, which 
are  mostly alike. And we say that  no sooner is a lottery defined, and 
the definition applied to  a given state of facts, than ingenuity is a t  
work to  evolve some scheme of evasion which is within the mischief, 
but not quite within the letter of the definition. But,  in this way, it is 
not possible to escape the law's condemnation, for i t  will strip the 
transaction of all its thin and false apparel and consider i t  in its very 
nakednesb. It will look to  the substance and not to the  form of it, in 
order to  disclose its real elements and the pernicious tendencies which 
the law is seeking to  prevent. The Court will inquire, not into the 
name, but into the game, however skillfully disguised, in order to ascer- 
tain if i t  is prohibited, or if i t  has the element of chance. It is the one 
playing a t  the game who is influenced by the hope enticingly held out, 
which is often false or disappointing, that he will, perhaps and by good 
luck, get something for nothing, or a great deal for a very little outlay. 
This is the lure tha t  draws the credulous and unsuspecting into the 
deceptive scheme, and i t  is what the law denounces as wrong and 
demoralizing. 
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I n  Thomas v. People, 59 Ill., 160, it  was urged, in defense of a similar 
scheme, that no plan of distribution had been decided upon; that the 
purchasers were to receive certain articles in a just and legal manner, 
and that  a plan might be devised, a t  the proper time, which would 
neither violate the law nor be in contravention of good morals. The 
Court replied that if the prizes were distributed "in a just and legal 
manner" it  should be done in an honest, upright, and equitable one, and 
there should be perfect fairness and equality. The plan would be ut- 
terly violated if any one of the numerous purchasers should fail t o  
receive a prize. The distribution could not be in a "just and legal 
manner" unless the number of purchasers was the same as the number 

of prizes, and the prize received proportional, as nearly as pos- 
(272) sible, to the amount of money paid. It is barely possible, but 

most improbable, that  the purchasers would be the same in 
number as the presents. We could not indulge in so unreasonable a 
presumption, even in a criminal proceeding. I n  ordinary affairs we 
must reason upon probabilities, deduce conclusions from facts, and not 
indulge in mere conjectures. We have no right to  harbor wild imagin- 
i n g ~  to change a reasonable and probable result. The Court then says: 
"Had not this plan been watched by the vigilance of the law, can there 
be any doubt that numerous persons would have purchased tickets, 
prompted by the hope of gain? Are there not inseparably connected 
with it the same fascination and excitement and intense desire for gain 
which gather around the gaming table? Like any other species of 
gambling, lotteries have a pernicious influence upon the character of 
all engaged in them. This influence may be as direct and the innnedi- 
ate consequences as disastrous as in some kinds of gambling which 
rouse the violent passions and stake the gambler's whole fortune upon 
the throw of a die. The temptations, however, are thrown in the way 
of a larger number and a better class. The evil may spread more 
widely and infect more deeply. It is said that  the plan was undeter- 
mined, and that the wisdom of the 'advisory committee would have 
devised one, just and equal.' So chance is always undetermined. It 
neither forms nor designs. Intention is never attributed to i t ;  its 
events are uncertain. The promise of the handbill, that  the distribu- 
tion shall be in a just and legal manner, is evasive. We are not bound 
to determine the intention from the language aIone, but from all the 
facts, and the reasonable deductions from facts." 

That case is a fair comment and a just criticism upon the facts of 
this one, showing the clear illegality of the transaction. It is not pre- 
tended here that the projector of this enterprise, either in the matter of 
volition, as  to  the giving of presents, or of approbation, as to the 
recipients of them, founds its action on any settled rule of conduct, or 
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judges by any standard of comparison or selection which would appear 
reasonable to itself or to others. S. v. Shorts, 32 S. J .  L., 398; Corn. V .  

Wright ,  137 Mass., 250. So far as appears, the choice among those 
who are to receive its favors is based upon nothing more than its arbi- 
trary will, exercised for its own benefit, in advancing its scheme by 
advertising, it may be admitted, but this does not alter the case, as all 
such concerns are organized and set up for just this purpose. Nor does 
it  matter that the person who buys a chance for a trivial sum, in the 
expectation of winning something of much larger value, can go on with 
his contributions, and, after paying the full amount of $17.50, get the 
piece of furniture he may want. This has been held not to divest it of 
its gambling quality: S. v. Perry, supru; Deflorin v. State,  121 Ga., 
593; S. v. Moren, 48 Minn., 555. In  the case last cited it  is said 
that  such a feature would probably operate as an additional (273) 
incentive to  purchase a chance in the lottery scheme, and does 
not take it  out of the statute, as the vicious element still inheres in it. 
The sale of the ticket gave the purchaser the chance to  obtain soine- 
thing more than he paid for i t ,  and the other fact became an extra 
inducement for the purchase, making the general scheme more attrac- 
tive and alluring. The difference between i t  and a single wager on the 
cast of a die is only one of degree. They are both intended to attract 
the player to  the game, and have practically the effect of inducing 
others, by this easy and cheap method of acquiring property of value, 
to  speculate on chances in the hope that their winnings may far exceed 
their investment in value. This is what the law aims to prevent in 
the interest of fair play and correct dealing, and in order to protect 
the unwary against the insidious wiles of the fakir or the deceitful prac- 
tices of the nimble trickster. Call the business what you may, a "gift 
sale," ('advertising scheme," or what not, but it is none the less a lot- 
tery, and we cannot permit the pronloter to evade the penalties of the 
law by so transparent a device as a mere change in style from those 
which have been judicially condemned, if the gambling element is 
there, however deep it may be covered with fair words or deceitful 
promises. If i t  differs from ordinary lotteries, it is chiefly in the fact 
that  i t  is more artfully contrived to  impose upon the ignorant and 
credulous, and is, therefore, more thoroughly dishonest and injurious 
to  society. So far as those who manage schemes of this character can 
be supposed to give the credulous persons who deal with them any 
chance whatever of a return in greater value for their investment, the 
chance lies in the purchase of the right to  participate in tlle favor 
offered or held out to tempt the gambling instinct and thereby to pros- 
per the business of the unlawful concern. D u n n  v. T h e  People, 40 
Ill., 465. All pay them money, a t  least in part, for the chance of win- 

331 
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ning a prize of greater or less value in proportion t o  what they hazard, 
however it may be glossed with some apparent safeguard against loss. 
Many will take the chance of the play, not expecting to contmue the 
payments if they should lose a t  the first, second, or third attempt, or 
a t  some later period. According to every correct idea of legal defini- 
tion or conception, this must be gaming within the  meaning of the law, 
whether we construe it in letter or in spirit. All new artifices designed 
to  evade and cheat the law, and entrap the unwary or ignorant. are but 
aggravations of the offense, and the more ingenious and deep-laid they 
are, the greater the wrong. Bell v. State, 37 Tenn. (5 Speed), 507. 

I n  the Deflorin case, supra, referring to the contention of the defend- 
an t  tha t  the purchaser of a ticket could continue to  pay and get the 
goods, the Court said: "The fact tha t  a member who was unlucky in 

the drawing of prizes might, by continuing to  pay a dollar a 
(274) meek for thirty weeks, receive a suit of clothes, regardless of 

the result of the drawings, does not make the transaction any 
the less a lottery; for the lucky rnelnbers of the club won prizes vary- 
ing in value from $1 to  $29." And the Court quoted from Shumate's 
case, 15 Grattan (Va.),  653, the following passage as a full answer to  
the  position: "It is true that  a bet does imply risk, but it does not 
necessarily imply a risk in both parties. There must be between them 
a chance of gain and a chance of loss, but i t  does not follow that each 
of the parties to  the bet must have both these chances. If, from the 
terms of the engagement, one of the parties may gain, but cannot lose, 
and the other may lose, but cannot gain, and there must be either a 
gain by the one or a loss by the other, according to  the happening of 
the contingency, i t  is a s  much a bet or wager as if the parties had 
shared equally the chances of gain and of loss." See, also, an elaborate 
and exhaustive discussion of the question by Justice Cobb, in Myer v. 
State, 112 Ga., 20. 

The ingredient of chance is, obviously, the evil principle which the 
law denounces and will eradicate, however, it may be clothed, or how- 
ever i t  may conceal itself in a fair exterior. It is by this means tha t  
cupidity is solicited or an appeal is made t o  avarice, for if fortune be 
propitious, or chance should favor him, either in his selection as the 
winner of its favor or in the mere turn of a wheel, or the throw of the 
dice, or the fall of the coin, a return of value is expected for the sinall 
consideration or trivial price paid for the privilege of being thus 
favored. S. v. Shorts, 32 N. J. L., 398. 

The case of S. v. Clarke, 33 T\'. H., 329, appears to be very much in 
point. The Court said of a similar enterprise: "The jury were well 
warranted in finding tha t  according to  some scheme upon which the 
defendants professed to act there was a correspondence between tile 
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numbers placed on the books purchased and the different articles pro- 
posed as gifts or prizes, by which when the book was purchased the 
defendants ascertained what gift or prize the purchaser was entitled to 
have according to  their schenie. The defendants, on the evidence, 
appear to  have held out that notion to the public, and the jury were a t  
liberty to  find that ,  so far a t  least, the business was fairly conducted. 
The purchaser did not know when he bought his book and paid his 
money what prize or gift the number on it would entitle him to  receive, 
and i t  was with him as much a matter of lot and chance as if he had 
drawn the number from a hat. He  paid more than the book was ~i-orth, 
and the excess must be understood to  have been paid for this chance. 
As to the  real nature of the contrivance, it stands as if the excess had 
been paid for the chance without any sale of a book to color thc 
transaction." 

The same contention was made there as in this case. that  the choice 
of persons to  receive the furniture was not by lot or chance. but 
by the judgment of the company which proposed to sell but the 1273) 
Court rejected it, and thus showed its fallacy: "With the pur- 
chaser, what prize he might obtain was a mere matter of lot and chance. 
The scheme involved substantially the same sort of gambling upon 
chances as in any other kind of lottery. It appealed to  the same 
disposition for engaging in hazards and chances with the hope tha t  
luck and good fortune may give a great return for a small outlay, and, 
as  we think, within the general meaning of the word 'lottery,' and 
clearly within the mischief against which the statute is aimed." Rundle 
v. State, 42 Texas, 580. 

Defendant's counsel, in their able and learned argument, have cited 
us to People v. Elliott, 3 L. R. Anno. (0. S.), 403; but upon exanlining 
the case we find this stated: "It is not the drawing of the lots, but the - 
disposing and selling of the chances, that  brings the case within the 
statute. It is promoting the lottery for money by paying the money 
for the chances of receiving more. It is of little consequence where the 
drawing takes place. These views to some extent will be found sup- 
ported in the following authorities: (citing many cases). I t  is thought 
by counsel for defendant tha t  this case is ruled by People v. Redly, 50 
Mich., 384. That  case, however, is different. There the contingency 
was one upon which the parties interested could exercise their reason 
and judgment under an agreement upon which the money was paid, 
and was in its nature executory. I n  this case the money was paid when 
the chance was obtained, and there was no opportunity for exercising 
the reason or judgment or any other faculty of the mind; and hence 
the lottery." 
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We think this substantially supports our view of the question. SO 
far as we can see from the evidence, the managers of the "hIutual 
Supply Company" exercised no more than an arbitrary choice of its 
custonlers as recipients of its graft; but however that  may be in fact, 
the vice of the whole scheme lies farther back than that, and is found 
in the "chance" which the customer takes when he pays his money, 
under the terms of the contract, and the temptation held out to arouse 
the gambling spirit, which is just as evil and debasing as if there were 
any other kind of chance taken; and, besides, if he fails once or twice 
or more times to win the prize, and discontinues paying, he loses all 
that  he has paid. So that  if tempted by this cunning device, which 
so insidiously appeals to  this gambling instinct, his money is risked in 
the hope of drawing a piece of furniture of much larger value, the 
person so investing it may lose or win, and in either event may retire, 
forfeiting what he had paid in the one case, and retaining what he has 
drawn in the other as the profit of his venture. 

The only difference between this case and that  of S. v. Perry, 154 
N. C., 616, is that there the suit of clothing was drawn by lot; 

(276) but there is the same element of chance here, even if in a less 
degree, as there is no rule or standard for the investor to deter- 

mine what his luck will be, nor can the managers of the scheme forecast 
a t  the time of hazard what the result will be. Mrs. Jacobs, as the 
evidence shows, performed no services, if any a t  all, until after she had 
received the wardrobe, which she exhibited and extolled to her friends, 
who doubtless considered it  a good return for so small an outlay in 
money, and concluded to take the same risk, hoping to be favored with 
the same kind of good fortune. The temptation was increased by hold- 
ing out that  they might not lose if they continued in the game to the 
end. S. v. Perry, supra, where we held, citing 25 Cyc., 1639: "Suit 
clubs, the members of which pay weekly dues and have weekly draw- 
ings for suits, the unsuccessful members being entitled to  receive a suit 
eventually, after the payment of a stipulated amount, or to  withdraw 
and take out in trade the installments which they have paid, are lottery 
schemes." We further said in that  case: "It will be seen by examina- 
tion of the authorities that  chance is an essential element of a lottery, 
whether that  chance be as to  any return or merely as to  the amount or 
value of the return; and as thus considered, where there is a hazard in 
which sums are ventured upon the chance of obtaining a greater value, 
the scheme partakes of the nature of a lottery-that is, something 
gained or won by lot. 5 Words and Phrases, pp. 4245 and 4246, where 
many cases are collected. The definition of the term 'lottery' given 
above has been approved by this Court. S ,  v. Lumsden, 89 N. C., 
572." 
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I n  the  view we take of the case, i t  comes within tha t  principle, and 
the courts will not he deceived or misled by attractive names or pro- 
fessions of honest intentions. As said by the Court in S. v. Morris, 77 
N. C., at  p. 516, referring to the language of Justzce Grier in Phalen v. 
T'irginia, 8 How. (U. S.) ,  168: "The 'North Carolina Beneficial hssoci- 
ation' is an  imposing title, but the law has pronounced i t  in its lottery 
features to  be a cheat and a nuisance to  be suppressed like other public 
pestilences. Of all the forms of gambling, i t  is the most widespread 
and disastrous, entering almost every dwelling, reaching every class, 
preying upon the hard earnings of the poor, and plundering the ignorant 
and simple." 

Having decided this question against defendant, it follows that, if we 
are right, there is nothing in the case involving the violation of defend- 
ant's rights under the fourteenth amendment to the  Federal Constitu- 
tion. The State has the right to  enforce all needful police laws and 
regulations for the preservation of the health, inorz~ls, afid safety of 
the people, and especially for the suppression of lotteries. Boyd v. 
Alabama, 94 U .  S., 645; Stone v. Mississippi, 101 U .  S.,  814; Douglass 
v. Kentucky,  168 U.  S. The Legislature may not, under the guise of 
protecting the public interests, arbitrarily interfere with private 
business, or impose unusual and unnecessary restrictions upon (277) 
lawful occupations. I n  other n-ords, its determination of its 
police powers is not final or conclusive, but is subject to the supervision 
of the courts. This must needs be so, and i t  was so definitely held in 
Lawston v. Steele, 152 C. S., 133; but no violation of private right is 
presented in this case. 

We are also inclined to the opinion tha t  the Legislature intended by 
the last words of section 3726, being the aniendment made by Laws 
1874-5, ch. 96, to enlarge the scope of the previous enactment so as to 
include enterprises of this kind; but i t  is unnecessary to decide this 
question, as i t  is sufficient to hold tha t  the scheme is a lottery within 
the intent and meaning of the statute. 

No error. 

Cited: M f y .  Co. v. Benjamin, 172 X.C. 56, 57; S.  v. Lowe, 178 N.C. 
772, 774, 776. 
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STATE v. R. 11. HAYKIE. 

(Filed 3 March, 1915.) 

1. Easements-Private Ways-Public Use. 
A reser~at ion by dced to the grantor of a restricted easemmt across the 

lands conveyed, without defining or locating it, and which has not since 
been located, the grantor and his family going across the lands conveyed 
whenever they choose, is insufficient proof of an established right of way 
across the lands, mnrh less of a cilrtway, and still less of a public \I-ay. 

2. Same-Statutes-Taking of Private Property-Constitutional Law. 
An act of the Legislalure which declares private ways, restricted in their 

use, over the lands of the owner to be public ways, making their obstruction 
by the owner punishable under the criminal laws, is the taking of private 
property for a public use without just compensation and is unco11stitntion;ll. 

3. Same-Due Process-Limitation of Actions. 
A public-locat law which shortens the period for the running of the 

statute of limitations to a time already cspired and depriving the owner 
of lands of his right to stop the public user of a private right of way 
thereover, and declares the right of way a public one, is unconstitutional 
in taking the property of the owner without due process: of law and in 
denying him the equal protection of the laws. 

4. Statutes-Declaratory - Interpretat io~l  - Vested Rights -Retroactive 
Laws. 

Stntutes which deprive citizens of their rights ullder former lams should 
not be construed to bc retroactive unless the legislative intention to that 
effect clearly appears therefrom. 

5. Easements-Dedication-Acreptance-Prcsumpti~ns-Statute~. 

In order to establish an easement for the public use over the lands of a 
private owner, there must be a dedication thereof by the owner and an 
acceptance on the part of the proper authorities, or acts on the part of 
both which would, expressly or impliedly, amount thereto, or presume a 
grant, or an acquisition thereof for the public use in some legal and rerog- 
nized manner. Revisal, sec. 3784. 

6. Statutes, Declaratory-Vested Rights-Constitutional Law-Courts. 
Dcvlaratory laws cannot deprive a citizen of his vested rights in prop- 

crty by changing the rulc of constrnction as  to preexisting laws; and 
where the legislative construction is erroneous and law unconstitutional, 
the courts will so declare. 

7. Statutes-Constitutional Law-Criminal Tmw-Appeal and Error. 

Where a statute unlawfully declares a private cartway over the lands 
of the owner a public way, and maBes an obstruction thereof by the owner 
punishable under the criminal law, a convictiou thereof by the owner in the 
Superior Court will be set aside on appeal. 
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APPEAL by defendant from Cline, J., a t  September Term, 1914, (278) 
of Ma~rson-. 

Indictment for obstructing a way. I t  requires only a consideration 
of tlie following facts, which appear in the record, to  understand the 
questions presented. We give here a statement of them which, we 
think, presents the case fully and fairly. 

This was a crimjnal action brought by the State a t  the instance of 
D. P. Miles, prosecutor, against the defendant R. H .  Haynie. The de- 
fendant was first tried in the recorder's court of Madison County, upon 
a warrant issued by tha t  court, for an alleged violation of chapter 40, 
section 23, of the Public-Local Laws of the 1913 session of the General 
Assenlbly of Korth Carolina, mhich, as alleged, consisted in the ob- 
struction of a cartway over the lands of the defendant Haynie, and 
was convicted in tha t  court, and the defendant appealed to the Superior 
Court, and was there tried upon such warrant before his Honor, E. B. 
Cline, judge presiding, and a jury, a t  September Term, 1914, of Madi- 
son County Superior Court. The lands owned by the defendant Hay-  
nie, as well also as  those owned by the prosecutor, D. P .  Miles, 
originally belonged to  C. A. Nichols and wife, Bettie J. Nichols. By 
deed bearing date 1 March, 1894, Nichols and wife conveyed to Miles 
the land lying back of the I-Iaynie lands, which a t  that time still re- 
mained unsold and belonged to Nichols. This deed granted to  Il i les a 
right of way "at such convenient points as they may designate" over 
the unsold lands of C. A. Nichols and wife, and reserved to Nichols, 
his heirs and assigns, a similar right of way over the lands conveyed to  
Miles. This deed was acknowledged before E. F. Vandiver, a justice 
of the peace for Buncombe County, whose certificate mas attached; 
but the clerk of the court of Madison County, in ordering the registra- 
tion of said deed, failed to  pass upon the certificate of E. F. Vandiver, 
as aforesaid. On this and the further ground tha t  said deed only pur- 
ported to  convey a t  most a private and indefinite right of way in which 
the public generally could acquire no interest, the defendant's counsel 
objected to said deed being admitted in evidence, but the objection was 
overruled, tlie deed admitted, and the defendant excepted. 

Subsequent to the execution of the above mentioned deed to  (279) 
the prosecutor, D. P. Miles, towit, on 19 Noven~ber, 1904, C. 9. 
Nichols and wife, Bettie J. Nichols, conveyed by deed (set out as 
defendant's Exhibit "B") to  the defendant R. H .  Haynie the land over 
which the said defendant is alleged to have obstructed the cartway. 
This placed the Haynie lands, or the servient tenement, between the 
main road and Miles' lands, or the dominant tenement. 

According to  the evidence of Mr. Miles, the State's witness, as set 
out in the record, when lie went into possession of the land conveyed to  
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him by Nichols and wife there was an old road across the land now 
owned by Haynie, and they sometimes came out over that old road and 
sometimes zigzagged over Haynie's lands, according to the whim of 
the teams or the drivers, and when the road was miry they went any- 
where over the land of Haynie they wanted to. The witness further 
testified that the road across the defendant Haynie's land was not a 
public road, but that  i t  was simply a private road., 

The State a t  no time offered any testimony to attach any public 
interest to  the road, but relied on the statute aforesaid to give to said 
road a public character, after having shown that  said road had been 
used as a private road or private cartway for ten years or more. 

At the conclusion of the State's testimony the defendant mored for 
judgment as of nonsuit under the statute, on the ground that, taking 
all the testimony as true, the defendant was not guilty. The motion 
was overruled, and the defendant excepted. 

The defendant then introduced testimony further showing the pri- 
vate nature of the right of way existing over the defendant's lands, and 
also to  the effect that part of said road had been blocked by the de- 
fendant and his agents for a t  least ten years prior to the present 
indictment; that  people who wanted to get back to the Kichols land 
just went where they pleased indiscriminately over the Haynie lands, 
and that  the road had never been kept up (by) the public. The State 
put other witnesses on the stand, but never offered any testimony show- 
ing that  the road in question was ever kept up as a public road or that  
any petition had ever been filed to establish a cartway over the land of 
the defendant in the manner prescribed by law; but the State relied on 
the deed made by Kichols and wife to  D. P. Miles, together with the 
statute, chapter 40, sec. 23, of the Public-Local Laws of 1913 aforesaid, 
for the conviction of the defendant. I n  short, the State never went 
further than to show that  the road in question was only a private right 
of way granted by one individual for the private and exclusive use of 
another individual, in which the public was not intended to acquire 
nor did i t  acquire any interest a t  all whatsoever. 

At the conclusion of all the testimony the defendant renewed his 
motion to  dismiss the action for that  according to all the testi- 

(280) mony the road was only a private road and had never been kept 
up as a public road, and no petition had ever been filed or cart- 

way established in the manner prescribed by law; but the nlotion was 
again overruled, and defendant excepted. 

The court instructed the jury that  if there was a private road, that  
if i t  was used as a cartway for as much as ten years prior to the issu- 
ance of the warrant in this case, and that  if the defendant obstructed 
i t  by building a fence across it, without leaving any means of passage 
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through it, that then said defendant would be guilty under the statute 
aforesaid (Public-Local Laws 1913, ch. 40, sec. 23). 

Defendant was convicted, a fine was imposed on him, and the costs 
adjudged against him, and he was further required to open and keep 
open the said road, from which judgment he appealed, having reserved 
his exceptions. 

Attorney-General Bickett and Assistant Attorney-General Calvert 
for the State. 

Smuthers & Ward for defendant. 

WALKER, J., after stating the case: This statement of the facts shows 
that  what is termed in the case a cartway was only a private way over 
the lands of C. A. Yichols remaining after he had sold the other tract 
to  D. P. Miles, and its use, or the prirate easement over it, was 
restricted to  him. Besides, there was no certain or definite description 
of the way, and Miles, or the persons who lived with him on his land, 
members of his family or tenants, used to go in almost any direction 
over the Haynie land. This surely is not sufficient proof of a right of 
way, and much less of a cartway, and still less of a public way. It is 
virtually conceded that this is so, if we are to follow Boyden v. Achen- 
bach, 79 N. C., 539, and the very numerous decisions which have 
affirmed it ,  and to be found at the foot of that case as reported in the 
annotated edition of 79 N. C., a t  marg. 543, bottom pp. 405, 406, among 
the most recent of which are S. v. Lucas, 124 N. C., 806; Milliken v. 
Denny, 141 K. C., 227; Tise v. Whitaker, 146 N. C., 376; Balliere v. 
Shingle Co., 150 N. C., 633; Snowden v. Bell, 159 X. C., 500. 

This being the case, it was clearly not within the power of the Legis- 
lature to  appropriate the land of defendant, or any part thereof, how- 
ever small, t o  a public use without just compensation. R. R.  v. Davis, 
19 N. C., 451; Johnston v. Rankin, 70 N. C., 550; Brown v. Power Co., 
140 N. C., 333. And it cannot, under the guise of calling it  a cartway, 
take away this protection from the owner. Besides, a cartway is, a t  
least, a quasi-public road, and to convert an ordinary private way, if 
properly established, into a cartway is a taking of private property for 
a public use (Cook v. Vickers, 141 N. C., 101) which entitles the 
owner to compensation. If the public needs it, let i t  pay a fair (281) 
price for it, as we have so often said. S. v. Jones, 139 Y. C., 613. 
As the Chief Justice said, in R.  R.  v. Oates, 164 N. C., a t  p. 171: ",4 
man's land should stand condemned when, and only when, every step 
which the lam prescribes to that end has been complied with." The 
State cannot even impose a new or additional burden on the land, or 
increase an easement in it, without just compensation. Brown v. 
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Power Co., supra. This private way is not within the descriptive words 
of the Public-Local Laws of 1913, ch. 40, sec. 23. It was not a cartway, 
or used as a cartway, and no particular way which had been marked 
out and located, by contract or user, had been so used by the public 
for a period of ten years. It is straining the meaning of the statute and 
misconstruing the evidence in this case to say that  this private way, if 
it had been delineated, was intended to be affected by the statute. But 
if we should admit tha t  i t  does come within its letter or its spirit, 
another fatal objection arises, namely, that  the Legislature has con- 
demned this way to the public use without making any provision for 
compensation, and, what is worse, without, after the ten years had 
expired, giving the owner time or opportunity t o  stop the public user, 
if there had been any, and save his rights. This is taking private 
property without due process of law and withdrawing from this land- 
owner the equal protection of the law. He has had no notice, hearing, 
or judgment. It would be an arbitrary and despotic exercise of power 
if the Legislature had intended to exercise it, which i t  manifestly did 
not, as we have shown. 

This statute, while called a public-local law, was evidently promoted 
t o  subserve some private end, as acts of the kind usually are, and they 
deprive people summarily of rights which cannot so easily be taken 
from them otherwise and by the ordinary course of judicial procedure. 
This statute shortens the time by ten years for barring such rights, if, 
under Boyden v. Achenbach, supra, they can be divested a t  all by such 
a user. It goes further, and declares that  private property shall be 
devoted to a public use, that  is, that a private way shall become a 
public way, after ten years use, when the time has already elapsed, 
which the highest Federal court has held is a violation of the Federal 
Constitution, and we have held that i t  is a violation of our own. The 
property is taken against the will of the owner, without his having a 
day in court. Har t  v. Lamphire, 3 Peters (U. S.),  280 (7 L. Ed., 679) ; 
Sohn v. Waterson, 17 Wall. (U. S.), 596 (21 L. Ed., 737) ; Wheeler v. 
Jackson, 137 U. S., 245; McFarland v. Jackson, ibid., 258. I n  Sohn v. 
Waterson, supra, the Court held that an existing right of action cannot 
be divested by shortening the period of limitation to a time which has 
already run. See, also, State of Tennessee v. Sneed, 96 U. S., 69; Terry 

v. Anderson, 95 U. S., 633, and Koshkonong v. Burton, 104 
(282) U. S., 668 (26 L. Ed., 886), where the Court held that  in this 

country, where the legislative power is limited by written consti- 
tutions, declaratory laws, so far as they operate on vested rights, can 
have no legal effect in depriving an individual of his rights or to 
change the rule of construction as t o  the preexisting law. Courts will 
treat such laws with all the respect that is due to  them as the expres- 
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sion of the opinion of the individual members of the Legislature as to 
what the rule of lam previously was, but beyond that  they have no 
binding effect, and if the judge is satisfied that  the legislative construc- 
tion is wrong, he is obliged to disregard it. The Court then proceeds to 
declare tha t  such statutes mill be construed prospectively rather than 
retrospectively, as giving the rule for the determination of rights in the 
future rather than those which are already vested, and, therefore, relate 
to  the past. Any other doctrine would be inconsistent with right and 
reason. And our law is the same, for our Constitution is as fully ade- 
quate to protect the individual against such an encroachment upon his 
rights as is the Federal Constitution. We have held distinctly tha t  a 
statute will not be construed as restrospective in its operation unless i t  
was clearly intended so to be, and especially where such a construction 
would take away rights under a former law, though they may be of a 
kind which the Legislature could divest by proper action, if so minded. 
Elizabeth City v. Comrs., 146 N .  C., 542. Statutes which restrict pri- 
vate rights or the use of property, and especially those which tend to 
destroy them, should be strictly construed in favor of the citizen. 
Nance v. R .  R.,  149 N. C., 371. It would be contrary to the plainest 
dictates of justice to  hold otherwise. If this statute should be given 
retrospective operation, so that  the ten years already passed would bar 
the right, i t  would be the same as appropriating the property directly 
without any reference to  the lapse of time. 

There is no evidence of a dedication to the public in this case, and 
we have seen that,  under Royden v. Achenbach, supra, there has been 
no such user as will presume it or give the public any right or easement 
in the way. Tha t  the defendant is not indictable under the facts of this 
case, where the public has acquired no such right in the way and the 
public authorities have not assumed the obligation to work the road 
and keep i t  in order, is expressly decided in 8. u. Stewart, 91 N. C., 566; 
S. v. Lucas, 124 N .  C., 804; S. v. Purefoy, 86 S. C., 682. "A public 
highway is one established by public authority and kept in order by 
the public, under the direction of the law; or else it is one used generally 
by the public for twenty years, and over which the public authorities 
have exerted control, and for the reparation of which they are respon- 
sible." S. v. Purefoy, supra (by Ruffin,  J . ) ,  citing S.  v. McDaniel, 53 
N.  C., 284, and Boyden v. Achenbach, supra. 

The proof in this case is that the public authorities had never exer- 
cised any control over this way and that it mas not regarded, in 
any sense, as a public way, nor even a cartway, as tha t  term is (283) 
understood in the lam-. A right of way was granted to Miles as 
purchaser from the former owner of the land, C. A. Xichols, but i t  was 
confined to  him and was strictly a private right to  cross Nichols' land 
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between Miles' home and the public road. This is not a cartway. The 
distinction between the two is clearly drawn in Warlick v. Lowman, 103 
N. C., 122, 124. There has been neither condemnation, dedication 
(which must be with the sanction of the public authorities), nor such 
user by the public as to presume a grant or dedication. The following 
cases show conclusively that defendant is not indictable at common law 
or under any statute of this State: S. v. McDaniel, 53 N. C., 284; Ken- 
nedy v. Williams, 87 N. C., 8 ;  Stewart v. Frink, 94 N. C., 489; Warliclc 
a. Lowman, supra; Burwell v. Sneed, 104 N. C., 121 ; S. v. Summerfield, 
107N.  C.,898; S . v .  Wolf, 112N. C. ,894;  S. v. Fisher, 117N.  C., 739. 
They were nearly all decided since the statute in regard to the obstruc- 
tion of roads and cartways was passed. Laws 1872-3, ch. 189, sec. 6 ;  
Code, sec. 2065; Revisal, sec. 3784, referred to by the Attorney-Gen- 
eral. Besides, the way subject to this private use or easement is neither 
a "highway, cartway, mill road, or road leading to a church or other 
place of worship," and is not within the letter or spirit of that  section, 
as a bare reading of i t  will disclose, and as this Court has repeatedly 
decided. See cases supra. Many others might be cited to  the same 
effect. 

The Attorney-General frankly says, in his brief, that  the defendant 
was indicted under the act of 1913, and almost admits tha t  i t  is not 
applicable, for the reasons above stated, and falls back upon Revisal, 
sec. 3784, which, as we have seen, does not apply. 

He  also concedes that the deed admitted in evidence was defectively 
probated and registered, after a careful examination of the statute re- 
lating to  the same. 

For these reasons we are unable to  agree with the court below, but 
think the motion to  nonsuit should have been sustained. Judgment 
will be entered in the Superior Court dismissing the prosecution, with 
costs as allowed by law. 

Reversed. 

Cited: Lang v. Development Co., 169 N.C. 664; Comrs. v. State 
Treasurer, 174 N.C. 150; Haggard v. Mitchell, 180 N.C. 261; Weaver 
w. Pitts, 191 N.C. 748; Goss v. Williams, 196 N.C. 219; Hemphill v. 
Board of Aldermen, 212 N.C. 188; Waldroup v. Ferguson, 213 N.C. 
201. 



N. C.] SPRING TERM, 1915. 

STATE T. JAMES LANCASTER A K D  RICHARD PARKER. 
(284) 

(Filed 10 March, 1915.) 

1. Appeal and Error-Criminal Law-State's Appeal-Statutes. 
An appeal will lie on behalf of the State from an order quashing a bill 

of indictment. Revisal, 3276 ( 3 ) .  

2. Criminal Law-Indictment-Affray-Abusive Language. 
One who by the use of such abusive language or offensive conduct to- 

wards another as is calculated and intended to bring on a fight is guilty 
of a n  affray, although he did not return the blow given him in conse- 
quence; and a n  indictment charging, among other things, that  one of the 
defendants used language to the other calculated to bring on a fight, and 
that  the fight ensued, and that  they "did mutually beat and assault each 
other," sufficiently charges a n  affray. 

3. Criminal Lax-Indictment-Affray-Place. 
In  a n  indictment for an affray i t  is unnecessary to charge or prove the 

place where the offense is charged to have been committed. The form of 
the indictment in this case is held sufficient. Revisal, secs. 3254, 3255. 

4. Criminal Law-Affray-Deadly Weapon-Superior Court--Jurisdiction. 

The Superior Court has jurisdiction of an affray when only one of the 
parties engaged therein uses a deadly meapon. 

5. Criminal Law-Affray - Superior Court - Motion t o  Quash - Justice's 
C o u r t D e f e n s e s .  

One indicted in a justice's court for an affray without the use of a deadly 
meapon, who has therein been convicted or acquitted, may show it as a full 
defense, upon trial under an indictment originating in the Superior Court; 
but this position is not available in the latter court on a motion to quash. 

APPEAL by the State from Peebles, J., at October Term, 1914, of 
CRAVEN. 

Attorney-General for the State. 
D. E. Henderson for defendant. 

C L ~ R K ,  C. J .  The defendants mere indicted for an affray. The in- 
dictment charged that  the defendants "did willfully and unlawfully 
assemble together, and did mutually assault and beat each other, Rich- 
ard Parker by using language calculated and intended to bring on a 
fight and a fight ensuing, and James Lancaster using a deadly weapon, 
towit, a gun, and to, with, and against each other in a public place did 
fight and make an affray," etc. 

The court, on its own motion, quashed the indictment as to Parker 
and dismissed the action as to  him, from which decision the State 
appealed. Revisal, 3276 ( 3 ) .  

343 
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I n  S. v. Fanning, 94 K, C., 940, the defendants were indicted for an 
affray, and i t  was held that if a person by such abusive language 

(285) or ofi'ensive conduct towards another as is calculated and in- 
tended to bring on a fight induces that other to  strike him, he is 

guilty, although he did not return the blow. To same purport, 8. v. 
Davis, 80 N. C., 351; S ,  v. Robbins, 78 N. C., 431; S. v. Downing, 74 
K. C., 184; S. v. Perry, 50 K. C., 9. Here the charge is, "Did mutually 
assault and beat each other." 

I n  S. v. Grifin, 125 K. C., 692, i t  was held that the place need not be 
charged nor proven. The form of the indictment is sufficient. Revisal, 
3254, 3255. 

His Honor seems to have been of the opinion that the defendant Par- 
ker could not be tried for the affray in the Superior Court, because he 
did not use a deadly weapon. I n  S .  v. Coppe~smith, 88 N. C., 614, i t  is 
held: "An affray is cognizable in the Superior Court as to  both defend- 
ants where i t  appears that  a deadly weapon was used by either." This 
has been cited and approved, S. v. Albertson, 113 ;";. C., 634. To same 
effect, S. v. Ray, 89 W. C., 587, and cases cited to  that  case and to S. v. 
Ray in the Anno. Ed. 

If Parker, not having used a deadly weapon, had been convicted or 
acquitted before a justice of the peace, this would have been a full 
defense as to him (8. v. Fagg, 125 N. C., 6091, but this could not appear 
on a motion to quash. 

The judgment quashing the bill as to  the defendant Parker is 
Reversed. 

Cited: S. v. Dockery, 171 N.C. 829; S. V. Lemons, 182 N.C. 830; 
S. v. Strickland, 192 N.C. 256; S. v. Robinson, 213 N.C. 280. 

STATE v. CLEVELAND SERMONS, 

(Filed 24 February, 1915.) 

1. F5sh and Oysters-Protection-Police Powers. 
Fish, including oysters, and other shellfish, etc., are  a valid source of 

food supply, coming within the police power of the State, and a re  subject 
to the rules and regulations reasonably designed to protect them and to 
promote their increase and growth, and such rules and regulations may 
not be set aside and ignored because they indirectly affect or trench upon 
some private rights that  are  or would be ordinarily recognized. 
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2. Same-Statutes-License-Dealers-Private Beds. 
Revisal, sec. 2411, proriding for issuing a license to persons engaged in 

the purchasing, etc., of oysters, directing that  the license shall not be issued 
prior to 18 No\-ember, and shall expire on the 15th of the following March; 
and Revisal, sec. 2395, making i t  a misdemeanor for any one to engage in 
said business without having obtained the license required, make the rights 
of prirate owners of oyster beds subservient to their provisions, they being 
a reasonable police regulation to promote the increase and growth of 
oysters, etc. ; but where the dealer is one who buys oysters from the private 
owner of oyster beds, and conducts his business without the license re- 
quired, the rights of the owner of the beds are  not inrolred, but the right 
of the dealer to transact his business in violation of a positire statute. 

3. Same. 
Revisal, see. 2383, as amended by chapter 967, Laws 1905, and chapter 

5.5, Lams 1913 (Gregory's Supplement), cannot be construed together with 
the efYect that the license is not required when oysters are  shown to have 
been procured from prirate owners, there being no necessary or essential 
connection between the two, the first applying to all citizens of the State, 
and forbidding them to buy or sell oysters taken from public grounds or 
natural beds during a closed season, etc., and the other being a law refer- 
ring only to regular dealers, requiring that  they shall be licensed, and 
designed to render more effecti~+e the legislation in protection of the fish 
and oyster industries of the State. 

4. Fish and Oysters-Statutes-License-Closed Season-Mandamus. 
Where a dealer in oysters applies for a license a t  the time mhen the 

statute forbids its issuance (Revisal, see. 2411), and is refused, it  affords 
no defense for his continuing to do business as  such : and should the license 
have been wrongfully refused, his recourse is to apyly to the courts for  
mandamus to compel its issuance. 

APPEAL by the State from Carter, J., a t  October Term, 1914, 1286) 
of HYDE. 

Criminal action, heard on appeal from a justice's court. 
The relevant facts embodied in a special verdict and the proceedings 

and judgment of the court thereon are as follows: 
"The jury having heretofore been duly impaneled, returned into 

court the following special verdict: 
" 'Tha t  for twenty years last past the oyster bed in Hyde County 

known as .Judith Narrows has been granted by the State of Xorth Caro- 
lina, according to  the law, and is now the private property of one 
Makely, who holds absolute title to same. Tha t  said oyster grounds 
are  not now the property of the State of Xorth Carolina; that  on or 
about 19 October the defendant purchased from the owner of said 
private oyster beds a quantity of oysters which the owner had taken 
from said private oyster beds. Tha t  on said date, between 5 April, 
1914, and 15 November, 1914, the said defendant sold said oysters as 
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a dealer without State license, according to section 2411 of the Revisal, 
to parties in Swan Quarter, Hyde County. That before said defendant 
began to offer said oysters for sale, and between 5 April, 1914, and 15 
November, 1914, he applied to the proper party for license, under said 
section of the Revisal, to sell said oysters, and that same was refused. 
That  the defendant has not dealt in any oysters nor has he sold any 
oysters that  did not come from the private oyster bed property, and 
has dealt in no oysters that came from the public grounds of the State 
of North Carolina. 

" 'If upon these facts the court be of opinion that the defendant is 
guilty, we, the jury, find him guilty; but if the court be of opinion that 
he is not guilty, we find him not guilty.' 

('Upon said special verdict found by the jury the court was of opinion 
that the defendant was not guilty, and adjudged that defendant be 

discharged." 
(287) The State excepted and appealed. 

Attorney-General Bickett and Assistant Attorney-General Culvert 
for the State. 

Spencer & Spencer and Ward & Thompson for defendant. 

HOKE, J. Section 2411 of the Revisal of 1905 provides for issuing 
license to persons engaged in the business of purchasing, canning, pack- 
ing, shucking, or shipping of oysters, and directs that no such license 
shall be issued prior to 15 November and that same shall expire on 15 
March following. Section 2395 makes it a misdemeanor for any one to 
engage in said business without having obtained the license as required. 

The defendant, having sold oysters as a dealer and without having 
license so to do, comes directly within the terms and meaning of the 
law, and we see no valid reason why a verdict of guilty should not have 
been entered. 

It is fully established that fish, including oysters and other shellfish, 
as well as game, being a valued source of food supply, come well within 
the police power of the State and are subject to rules and regulations 
reasonably designed to protect them and promote their increase and 
growth, and that such rules and regulations may not be set aside or 
ignored because they indirectly affect or trench upon some private 
rights that are or would be ordinarily recognized. Daniels v .  Homer, 
139 N. C., 219; Rea v .  Hampton, 101 N. C., 51; Patsone v. Pa., 232 
U.  S., 138; Siltx v. Hesterberg, Sherif f ,  211 U. S., 31; Lawton v. Steele, 
152 U .  S., 142. 

It is chiefly urged for defendant that a conviction should not be had 
because i t  appears that the dealer in this instance had procured the 
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oysters from an individual owner of the oyster grounds; but the statute 
makes no such exception, and we are not aware of any principle sus- 
taining the position. The provisions establishing a closed season and 
requiring dealers to  operate only under a regular license are among the 
usual methods of regulating the industry, and it is well understood that 
the rights of individual owners are also subject to reasonable State 
regulations affecting their interests. S. v. Sutton, 139 N. C., 574; 
S. v. Gallop, 126 N.  C., 983; 13 A. and E. (2 Ed.) ,  pp. 573 et sey. 

As a matter of fact, however, the rights of the individual owner are 
not involved in this case, and the State here is not undertaking to regu- 
late his right to  use or dispose of his property, but only the right of 
this defendant, a public dealer, to transact his business without license 
and in violation of positive law. True, i t  is said that he had applied 
for a license and been refused, but he applied a t  a time when the law 
provided that  a license should not be issued. Revisal, sec. 2411. And, 
even if entitled thereto, he could not test his right by carrying on 
his business without i t ,  but he should have applied for manda- (288) 
mus compelling the oyster commissioner or other proper person 
to give him protection which he claimed the law and facts afforded. 
S. v. Snipes, 161 N. C., 242. 

I t  was further contended that  as section 2383 of Revisal as amended 
by chapter 967, 1907, and chapter 85, 1913, Gregory's Supplement, see. 
2383, only prohibited persons from buying or selling oysters from pub- 
lic grounds, this should be construed in connection with section 2395, 
with the effect that  this latter section does not apply when oysters are 
shown to have been procured from private owners. But there is no 
necessary or essential connection between the two sections; the first 
applying to any and all citizens of the State and forbidding that they 
should buy or sell oysters taken from public grounds or natural beds 
during a closed season except in specified and very restricted instances, 
and the other being a lam referring only to regular dealers in the oyster 
business, providing that  they could only sell, etc., when regularly 
licensed to do so, and intended and reasonably designed to render more 
effective the legislation in protection of the fish and oyster industry of 
the State. 

There is error, and this will be certified that, on the facts as estab- 
lished, a verdict of guilty should be entered. 

Reversed. 

Cited: Worley v. Comrs., 172 N.C. 818. 
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STATE r. CLYDE KENNEDY. 

(Filed 3 March, 1915.) 

1. Appeal and  Error-Evidence-Inferences-Homicide. 
On appeal b~ defendant charged with homicide, and convicted of murder 

in the second degree, the exclusion by the judge of the defense of man- 
slaughter entitles the appellant to  the benefit of every inference that the 
jury could have reasonably and fairly drawn from the evidence in his favor 
on that  phase of the case. 

2. Homicide-Provocation-Deadly Weapon-Evidence-Manslaughter. 
On a trial for a homicide, evidence which tends to show that the deceased 

had flrst attacked the prisoner with a deadly weapon, a knife, resulting i n  
his being killed by him, is sufficient for the consideration of the jury upon 
the question whether he fought in the heat of blood upon legal provocation, 
so as  to reduce the degree of the homicide from murder to manslaughter, 
under the circumstances. 

3. Homicide-Sudden AssaultMalice-Rebuttal-Trials - Questions f o r  
Jury. 

Where the prisoner has been suddenly assaulted by the deceased with a 
deadly weapon, and the evidence in his behalf tends to show that the 
former thereupon took the latter's life, i t  is sufficient upon the question 
of whether the assault was calculated to so arouse his passion as to rebut 
the malice which would otherwise have made the killing a murder, and 
reduce the degree of the offense to manslaughter. 

4. Same-Continued A s s a u l t A p p e a l  and  Error. 
One who is acting in self-defense in an assault made upon hi111 d t l i  a, 

deadly weapon, a knife in this case, may continue the assault on his part,  
if reasonably necessary to put himself beyond danger and to the extent 
that the circumstances, as  they reasonably appeared, will justify him for 
that  purpose; and where there is evidence tending to show that  the party 
thus first assailed, seeing there was no way to further retreat, Billed his 
assailant with a paling he had torn from a fence, by repeatedly striking 
him with it, after he had several times been cut, i t  is sufficient upon the 
question of manslaughter; and under such circumstances it  is reversible 
error for the trial judge to withdraw that phase of the case from the jurr ,  
though this evidence conflicts with the testimony of the State's n-itnesses. 

(289) APPEAL by defendant from Peebles, J.. a t  September Term, 
1914, of CRAVEN. 

The prisoner, Clyde Kennedy, was indicted in the court below, with 
Alexander Curtis and Sidney Gautier, for the iiiurder of E. 1T'. Sar- 
landt, and all were convicted of murder in the second degree. 

The court charged the jury, among other things, that there was no 
evidence of manslaughter in the case. I n  this connection it bccoines 
necessary, and will suffice, to state only a part of the prisoner's own 
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testimony, which is as follows: "I was sitting with my hat in my 
hands in this position, and he walked up and sald, 'Your dog bit me,' 
and I said, 'It ain't nothing of the kind,' and he said, 'You're a 
G- d- liar; he did bite me ' I said, 'It ain't no such d- thmg.' In 
the meantime, while I ITas sitting that  way, he tried to hit me in the 
face. I jun~ped up and got a lick on my right shoulder. As I jumped 
u p  he kicked me; just did hit me back here. I asked him what he was 
trying to do-to kill me, or what He  set the bottle down, then came 
a t  me with his k n ~ f e  in his right hand and cut a t  me, and  hen I 
jumped back lie kicked a t  me. As I was backing he still f o l l o ~ e d  me 
up till I got to the side of the fence. He  cut my shirt twice. I didn't 
know he cut my shirt; I had it opcn. The last time he cut me n7as just 
before I got the paling off. I felt something sting. I found out there 
was no way to  get away, and grabbed the paling off the fence. He m-as 
about 2 feet from nie when I broke the paling-coming to me all the 
time. He  was cutting a t  me and kicking a t  me at the same time. I 
pulled the paling off the fence and the paling broke. I hit a t  him and 
I imagine I hit him about the face somewhere. I couldn't see, as it 
was dark out there. When he struck his knife In my hat-I went to 
pick up my hat after I had hit him. As I started to pick up my hat, 
he came a t  me again. He  was right on me then. I didn't hit him then 
with the paling. He  started back, and i t  looked as if he started to  
catch against the post. He  fell on his side and he rolled over once or 
twice, and we all left there then. I made a remark that if I hadn't hit 
him with tha t  paling lie would have killed me." And again, on cross- 
examination, he testified: "I didn't do anything a t  all with my 
left hand. Yes, the one hand was sufficient. I don't know where (290) 
I hit him. I didn't hit him but once. I don't know that his 
skull was broken unless he did i t  when lie came up against the bench. 
I don't know whether he broke i t  or not. I didn't hit him after he got 
on the ground. Mr. Rowe came along after we went off and came 
back. I didn't tell Mr. Rowe this man was trying to kill me, because 
I didn't think there was anything much the matter with him. If I had, 
I 'd have tried to take him to the hospital or something. No, he wasn't 
lying on the ground until I hit him. He  called me a G- d- liar. No, 
t h a t  didn't make me mad;  I have taken d- liar before. I t  didn't 
make me mad, because I knew the man. It didn't worry me any. It 
didn't pass through my mind after he had called it. I said it wasn't 
any such d- thing. No, i t  didn't make me mad when he hit me. I 
tried to get out of his way, but I couldn't. He  was standing like this: 
like this is the bench, and he mas along here, and I was standing here. 
I was sitting like this, and he tried to  hit me in the face, and then he 
kicked me and then kept on following me up with a knife. He wasn't 
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so drunk. I couldn't havc walked away. I don't say he would have 
killed me, but I would have been cut to  pieces. I had t o  go about s s  
far froin here t o  the middle of that  door to  get the paling." 

There was evidence on the part of the State which contradicted that 
of the defendant and tended to show that the prisoner was the 
aggressor in the beginning of the difficulty or, if not, that hc and the 
dcceased cursed each other and both entered willingly into the fight, 
the deceascd armed with a knife and thc prisoner with the paling, with 
which he struck the deceased several blows both before and after hc 
was prostrate on the ground. 

Judgment was entered on the verdict, and the prisoner, Clyde Ken- 
nedy, appealed. 

Attorney-General Biclcett and Assistant Attorney-General Cnlvrrt 
for the State. 

D. L. Ward and Kellum & Loughlin for defendant. 

WALKER, .J., after stating the  case: \TTe have not deemed i t  necessary 
to  set out the entire evidence, but only so much as will present thc 
merits of the exception taken to the charge of thc court in regard to 
manslaughter, which, in our opinion, should be sustained. Tlierr was 
evidence in the case of murder in the first degree, murder in the second 
degree, manslaughter, and self-defense, and the court should have 
instructed the jury as to  each offense and explained the law ansing 
upon the evidence as properly applicable to  each. As the judge ex- 
cluded manslaughter from the case, the prisoner 1s entitled to the 
benefit of every inference that the jury could fairly and rcaionably 

draw in his favor. The case is much like that  of S. v ('wry, 
(291) 46 N. C., 280, where it appeared that  two men were moving n 

boat up a river. They became involved in quarrel; one seized 
a pole and the other a boat-slide or piece of plank 8 feet l o q ;  the 
deceascd gave the first blow by a stroke or punch with the pole (which 
had an iron spike a t  the end), making a bruisc or puncture on the check 
of the prisoner and a bruise or cut over one of his eyes; the pole was 
broken by being struck against the side or bottom of the hoat; the  
prisoner gave the deceased a blow with the slide on thc head, i)y which 
hc was knocked down upon the bottom of the boat; after he na5 down 
the prisoner continued to strike with the slide many times; how many 
blows he struck could not be detcrnlined; the deceased d i d  twcnty- 
four hours afterwards. A witness sald he continued to strikc from the 
time the witness's boat was 150 yards away until they wwi1 near 
enough for him to  see that  defendant was striking a t  deceased in the 
bottom of the boat-one boat floating down the stream and t2w otllcr 
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passing up to meet it. An examination of the body showed tha t  the 
arms were bruised and one of them broken. The skull was fractured 
and there was blood over the brain. The head was bruised and bloody 
all over. The Court held that  there was evidence of manslaughter. 
Judge Pearson, conm~enting upon the law as applied to  the foregoing 
facts, condensed from the evidence in that  case, said: "If two men 
fight upon a sudden quarrel, and one be killed, it is but nianslaughter, 
although the death is caused by the use of a deadly weapon. But  i f ,  
in such case, the killing be committed in an unusual manner, showing 
evidently tha t  it is the effect of deliberate wickedness-malice, not pas- 
sion-it is murder, although there be a high provocation. It is well 
settled that this is the  general rule and the exception. His Honor was 
of opinion that the case under consideration fell within the exception, 
and the prisoner was guilty of murder. There was error." Again, 
referring to his own statement of the facts, as given above, he said: 
"Assuming these to  be the facts, the question is, Does the case fall 
within any exception, so as to be murder and not nianslaugliter? Take 
a general view of the subject. If two men upon a sudden quarrel get 
into a fist fight, and one, without giving notice, draws a knife and 
stabs the other to the heart, or blows his brains out with a pistol, it is 
manslaughter, because, out of regard to the frailty of our nature, the 
killing is supposed to  be the effect of passion, brought on by the high 
excitement of the fight. Does the case under consideration, where both 
parties seize upon weapons not prepared beforehand, but of a most 
unwieldy kind, and continue to use the same weapons throughout the 
conflict, bear any comparison in regard to its enormity with the cases of 
inanslaughter stated above?'' He  then refers liberally to  the authori- 
ties, Rex v. Shaw, 25 E. C. L., 443; Watter's case, 12 State Tr. .  113. 
and gives illustrations therefrom as to what is a killing in an 
unusual manner that  will rebut the presumption that the slayer. (292) 
acted under provocation, and then proceeds to state the  second 
exception,  here, the provocation being slight, the killing is done with 
a degree of violence out of all proportion to i t ,  this being murder, as 
i t  shows tha t  he was not instigated by the provocation, but by malice 
and a wicked heart. But  not so when t ~ o  suddenly engage In a quar- 
rel, and during the progress of the ensuing combat one d r a m  a deadly 
weapon, taking no unfair advantage of his adversary, and slays him, 
or when there is a legal provocation, as in this case, the assault of 
E. W. Sarlandt m-it11 the knife, a deadly weapon, and, smarting under 
the provocation, the one assaulted draws a deadly m-eapon and kills his 
opponent, or when one assaults another in self-defense, but uses exces- 
sive force in doing so, under the supposed excitement of the conflict, 
the law, in all these cases, adjudges the killing to be manslaughter. 



IN T H E  SUPREME COURT. [I69 

The case last stated must be qualified by the statement that one who 
is acting in self-defense may continue the assault if reasonably neces- 
sary to put himself beyond danger and to the extent that the circum- 
stanceb, as they reasonably appeared, will justify him for that  pur- 
pose. But it is not necessary to  enlarge upon these principles, except 
to add that,  of course, although there be a provocation, i t  may be 
shown by evidence that the prisoner did not slay in consequence of it, 
but upon malice. This is laid down in S. v. Smith, 77 N. C., 488: 
"Homicide is murder unless it  be attended wlth extenuating circum- 
stances, which must appear to  the satisfaction of the jury, and if the 
jury are left in doubt on this point, it is still murder. If A. assault B., 
giving him a severe blow, or otherwise making the provocation great, 
and B. strikes him with a deadly weapon and death ensues, the law, in 
deference to human passion, says this is manslaughter. If the provo- 
cation be slight, and it  can be collected from the weapon used or any 
other circumstances that  the prisoner intended to kill or do great bodily 
harm, and death follows, it is murder. The violence flows rather from 
brutal rage than human frailty. Foster's Cr. Law, 291." In  S. v. 
Chavis, 80 S. C., 353, it was said to be true, as a general rule, that  
where two men meet and fight upon a sudden quarrel, no advantage 
being taken, and one kill the other with a deadly weapon, i t  will be but 
manslaughter; and in such case it  nlatters not which struck the first 
blow. The law presumes malice in every willful killing, and it is the 
provocation given in a mutual combat that extenuates the offense to 
manslaughter; therefore, in every case of killing upon sudden quarrel 
the grade of the crime depends upon the character of the provocation. 
If the provocation be great, it will be but manslaughter; but if slight, 
and the killmg be done with a degree of violence out of all proportion 
to the provocation, i t  will be murder, citing S. v. Curry, supra; and 
these \yere recognized to be the exceptions to the rule, as stated by 

Chief Justice Pearson in that  case: "(1) Khere there is a strong 
(293) provocation and the killing is in an unusual manner, it is niur- 

der. (2) Where there is but slight provocation, if the killing be 
done with an excess of violence out of all proportion to  the provocation. 
i t  is murder. (3) Where the right to chastise is abused, if the measure 
of chastisement or the weapon used is likely to  kill, i t  is murder. See, 
also, S. v. Hildreth, 31 N. C., 429." The prisoner, Asbury Chavis, was 
convicted of murder, and the judgment was affirmed by this Court, 
upon the ground, though, that he and his associates had pursued the 
deceased upon slight provocation and brutally slain him, without any 
necessity of doing so. Hut Judge Ashe lays stress upon the absence of 
proof in that case that the deceased had delivered any blow with his 
weapon. He had a fence rail, but did not use it. We cannot forbear 
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from stating, in substance, a t  least, what was said in S. v. Tackett, 8 
N. C., 210: When the charge afirms "that a slight blow, not threaten- 
ing death or great bodily harm, will not extenuate a homicide, if the 
weapon be a deadly one," it authorizes the inference that  a blow, to  
constitute a legal provocation, must threaten death or great bodily 
harm. This, however, is no part of the description of a blow which all 
the  authorities hold sufficient to extenuate; for, if it amount to  a 
breach of the peace, and offer an indignity to  the person receiving it, 
i t  is generally conceded that  i t  mill extenuate the homicide to  man- 
slaughter, although a deadly weapon be used. Accordingly, it is laid 
down by Hawkins: "If one man, upon angry words, shall make an 
assault upon another, either by pulling him by the nose or filliping him 
upon the forehead, and he that  is so assaulted draw his sword and 
immediately run the other through, that  is but manslaughter." The  
same passage is quoted with approbation by Kelyng, 135; and I take 
the sound principle to  be that  if any assault made with violence or 
circumstances of indignity upon a man's person be resented immedi- 
ately by the death of the aggressor, and he who is assaulted act in the 
lieat of blood and upon tha t  provocation, i t  will be but n~anslaughter. 
TThen, therefore, a court is called upon to pronounce the general rule. 
i t  should be that  "Words are not a sufficient provocation, but blows 
are a sufficient provocation to lessen the crime into manslaughter." 
Taylor's case, 5 Bur. Rep., 2796. Some cases, however, have been 
attended with peculiar circumstances, showing the necessity of a more 
critical and precise limitation of the rule. In those exceptional cases, 
Stedman's case, East's Cr. Law, 234, and Rex, 1 Strange, 499, where i t  
was held to be murder, there were circui~lstances indicating deadly 
revenge or diabolical fury or evidence of protracted and unrelenting 
cruelty, and they are not really exceptions to  the general rule, hut come 
within the principle of the rule itself. And Chzef Justzce Taylor says 
regarding then?: "But if in Stedman's case he had instantly, upon 
receiving the box on tlie ear, stabbed the woman, and the officer in the 
other case had stabbed Mr. Luttrell upon receiving the blow 
with the cane, the cases must have been pronounced to be man- 1294) 
slaughter." It is all based upon tlie notion that  if, when one is 
assaulted, he instantly thereupon, before time has elapsed for reason 
to assume its sway, in the transport of passion thus excited, and with- 
out previous malice, returns the blow with a deadly weapon and kills 
his assailant, it will be manslaughter. S. v. Hill, 20 n'. C , at p 496. 
As was said in tha t  case by Judge Casto?~, this is not because the law 
supposes tha t  this passion made him unconscious of what he was about 
to do, and stripped the act of killing of an intent to corninit it, but 
because i t  presumes that  passion disturbed the sway of reason, and 

353 



IN THE SUPREME COURT. [I69 

made hiin regardless of her admonitions. It does not look upon him 
as temporarily deprived of intellect, and therefore not an accountable 
agent, but as one in whom the exercise of judgment is impeded by the 
viol~nce of excitement, and accountable, therefore, as an infirm human 
being. T e  nowhere find that  the passion which in law rebuts the impu- 
tation of malice must be so overpowering as for the time to shut out 
knowledge and destroy volition. All the writers concur in representing 
this indulgence of the  la^^ to be a condescension to  the frailty of the 
hunlan frame, which during the furor brevis renders a man deaf to  the 
voice of reason, so that  although the act done was intentional of death, 
it was not the result of malignity of heart, but imputable to human 
infirmity. We are not speaking here of those assaults which, being of 
a deadly character, permit of different conduct on the part of the 
assailed, and which the law will view with greater leniency. It was 
held in S. 21. Hale, 9 K. C., 582; S. v. Ccesar, 31 N. C., 391, and S. v. 
Miller, 112 N .  C., 878, that  iiwhenever force is used upon the person of 
another, under circuinstances amounting to an indictable offense, such 
force is a legal provocation." It does not necessarily excuse or justify 
a killing, as tha t  will depend upon the character of the  force used, and 
the surrounding circunistances, but i t  may extenuate by reducing the 
crime to  a lower grade than murder. The above definition of a legal 
provodation is not intended to imply that  an act must be indictable 
before it can become a legal provocation (S. v.  Wzel, 18 T\'. C., 121), 
for it is not thus restricted in its application, as will appear from that 
decision. 

In  this case, if the facts are as stated by the prlsoner in his testimony, 
and by those witnesses who corroborated him, he was assaulted by the 
deceased with a knife and was cut, and the deceased contmued to press 
upon liiiil while he was backing away, and not until he thought he was 
in danger of life or limb did he use the plank whlch he had jerked from 
the fence. This was calculated to arouse his passion and to  dethrone 
hls reason and to  rebut the malice which otherwise would have made 
the killing a murder, and he was entitled to have this phase of the evi- 
dence submitted to  the jury, with proper instructions. It does not 

prevent a conviction for murder, for the jury may find that is 
(295) not true, but tha t  he acted from malice, which the law implies 

from use of a deadly weapon, or even with deliberation and 
premeditation. 

The views we have expressed are strongly supported, we think, by 
S. v. Curry. S .  v .  Xi l ler ,  and the other cases above cited, and also by 
the following: S. v. Floyd, 51 K. C., 392; S. v. Ellick, 60 N.  C. ,  629; 
S. v. X a s s n g e ,  65 N. C., 480; S .  v .  Iiarrnun, 78 N.  C., 515; S. v. R e n -  
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nedy. 91 S. C., 572; S. v. Exum, 138 S. C., 599; S. v. Baldwin, 152 
K, C., 822: S. v. Yates, 155 N. C., 450. 

I n  Baldwin's case Justice Hoke said: "Nanslaughter is the unlawful 
killing of another without malice, and under given conditions this crime 
may be established, though the killing has been both unlawful and in- 
tentional. Thus, if two men fight upon a sudden quarrel and on equal 
terms, at least at  the outset, and in the progress of the fight one kills 
the other-kills in the anger naturally aroused by the combat-this 
ordinarily ~vill be but manslaughter. I n  such case, though the killing 
may have been both unlawful and intentional, the passion, if aroused 
by provocation which the law deems adequate, is said to displace malice 
and is regarded as a mitigating circumstance reducing the degree of 
the crime." 

Upon a careful review of the case, our conclusion is that the court 
erred in excluding from the consideration of the jury the view which 
was presented as to  manslaughter. There are other serious questions 
raised by the exceptions, but they may not be again presented, and, 
therefore, require no consideration now. 

Nen- trial. 

Cited: S. v. Merrick, 171 N.C. 791, 794; S. v. Bryant, 180 K.C. 691; 
S. v. TVillianzs, 185 K.C. 691; S. v. Parker, 198 S .C.  634; S. v. Ferrell, 
202 N.C. 477; S. v. Burney, 215 K.C. 612; S. v. Hightower, 226 N.C. 
65; S. v. Suddreth, 230 N.C. 243. 

STATE r. SEABOARD AIR LINE RAILWAY COMPASY. 

(Piled 10 March, 1913.) 

1. Intoxicating Liquors-Federal Statutes-Constitutional Law. 

Chapter 90, Federal Statute A11no. Supp. 1914, p. 205, Bnomn as the 
Webb-Kenyon law, is not in contraventioll of the Constitution of the United 
States. and is a 7-alid congressional enactment. 

2. Intoxicating Liquors-Commerce-Constitutional Law-Persons Inter- 
ested. 

The act of Congress l r n o ~ m  as the Webb-Kenyon law classifies interstate 
<hipments into legal and illegal, and withdraws all shipments into prohi- 
bition territory from other States from the effect and operation of the 
commerce clause of the Federal Constitution which are  made u-ith the in- 
tent to T7iolate the prohibition laws, the illegal intent of any person inter- 
ested therein, made deternlinatire by the lan7. being that of the consignee 
or other person interested in the "article" transported. 
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3. Intoxicating Liquors-Federal Statutes-Police Powers-State Lines- 
State  Regulations. 

The act of Congress known as the Webb-Kenyon law is interpreted with 
regard to its language and the facts and circumstances attendant on its 
passage which throw light on its meaning and purpose, including also the 
significance and history of precedent legislation, and, thus construed, it  is 
Held, that  such shipments made illegal by this statute are brought within 
the police power of the State when and as  soon as  they cross the State line, 
and a r e  subject to such rules and regulations as are reasonably designed 
to make such power effective. 

4. Intoxicating Liquors -Federal Statutes - Police Powers -Incidental 
Powers. 

The Webb-Kenyon law having conferred upon the States the power to 
regulate, under their police powers, the sale of intoxicating liquors within 
their prohibition territory, so f a r  as the Federal commerce is concerned, 
the grant of this power carries with i t  the authority to do all things neces- 
sary to accomplish the expressed purpose of the grant. 

6. Intoxicating Liquors -Federal Statutes - State Statutes - Carriers of 
Goods-Books for  Inspection-Criminal Laws. 

Chapter 44, Public Laws 1913, known as the "search and seizure law," 
entitled "An act to secure the enforcement of the laws against the sale 
and manufacture of intoxicating liquor," making unlawful, by section 1, 
the sale, exchange, or bartering, etc., of such liquors, and, by section 2, 
keeping them in possession for the purpose of sale;  and making the pos- 
session thereof in certain quantities, varying with the kinds, prima facie 
eridence of the violation of its second section, after establishing certain 
methods of procedure for the enforcement of these sections, required rail- 
roads and other common carriers "to keep a separate book in which shall 
be entered immediately upon receipt thereof the name of the person to 
whom the liquor is shipped, the amount and kind received," etc., which 
shall be open for inspection to any officer or citizen of the State, during 
business hours, etc., and enacting that "said book shall constitute prima 
facie evidence of the facts therein," etc., is held to be enforcible under the 
provisions of the Webb-Kenyon law, and the refusaI by the agent of the car- 
rier to a citizen of this State an inspectioil in the manner authorized by 
the statute makes him guilty of a misdemeanor, as therein declared. 

6. Same-Commerce-Regulations - Interstate Commerce Commission - 
Judicial Notice-Burden on  Commerce. 

The State court will take judicial notice of the regulations by the Inter- 
state Commerce Commission of common carriers, regarding the commerce 
clause of the Federal Constitution made in pursuance of a n  act of Con- 
gress; and i t  is held that chapter 44, Pnblic Laws 1913, requiring the 
carriers to keep a record of intoxicating liquors, names of consignees, etc., 
in this State, cannot be construed as a burden upon interstate commerce, 
the book being only an excerpt from the books which the carrier is required 
by the Interstate Commerce Commission to keep, but is only a reasonable 
police regulation, necessary to the effective regulation and control of a 
subject submitted to the State by the Federal law. 
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7. Intoxicating Liquors-Carriers of Goods-Federal Statutes-Commerce 
-Disclosures Forbidden-Legal Process. 

The Federal statnte forbidding disclosures by the carrier as to interstate 
shipments without consent of the shipper, which may be used by competi- 
tors to the shipper's disadvantage. by express terms excludes such informa- 
tion giren in response to any legal process authorized by any State or 
Federal court, or to any officer or other duly authorized person seeking 
snch information for "persons charged with or suspected of crime," etc., 
mid our statute, chapter 44, Public Laws 1913, requiring that  the railroads, 
during business hours, permit any citizen of the State to inspect the com- 
pany's book, showing the receipt, etc., of intoxicating liquors, comes 
directly ~vithin the intent and meaning of the Federal law. 

8. Intoxicating Liquors-Federal Criminal Code-Commerce-Conflicting 
Laws-Later Enactments. 

Chapter 44, Public Lams 1913, requiring that  the name of the recipient 
of intoxicating liquors be signed on the books, etc., which is an addition 
to the requirements of the Federal Criminal Code, secs. 238 and 239, is 
not in conflict therewith. and if i t  were otherwise, the Webb-Kenyon law, 
being later enacted and giving the State authority to enact a valid statute 
on the subject, is controlling. 

9. Appeal and  Emor-Defendant's Appeal-Adverse Judgment. 
No appeal lies for  defendant in a criminal case except from a judgment 

on conviction, etc., and final in its nature, and in this case the appeal of 
defendant is dismissed without prejudice to its rights to have its position 
considered and its rights made arailable by proper appellate procedure on 
the entr>- of judgment below. 

APPEAL hy the State from Bond, J., a t  July Term, 1914, of (297) 
TTAKE. 

Indictment for refusing to allow an inspection of certain books con- 
taining a record of shipments and deliveries to consignees of intoxicat- 
ing liquors in riolation of Public L a ~ ~ s  1913, ch. 44, sec. 5 .  

It nppcared that the defendant had such a book as the statute re- 
quire\ it to keep, and the relevant facts embodied in a special verdict 
and the proceedings thereon are as follows: 

"Ke ,  the jurors sworn and impaneled in this case, return the follow- 
ing special verdict in this case, the defendant having agreed that a 
special verdict might be found: 

"TTe find that  R. L. Davis, on a date prior to the starting of this 
prosecution, he being a t  that time a citizen of the county of Wake, 
State of Sort11 Carolina, went to the office of the defendant company 
during its business hours and while said office was open, and demanded 
of the agent that  he be allowed to  inspect the book kept by the defend- 
ant showing shipments of liquor from points outside of the State of 
North Carolina to the city of Raleigh. 
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"We further find tha t  the said Davis was not an officer. 
"We further find tha t  the agent of the defendant stated that  he was 

instructed to and did refuse to allow the said Davis to  make the in- 
spection which he had requested and demanded. 

"We further find tha t  the said Davis had no legal process and did not 
make any demand under any legal process, and a t  the time of the  
alleged demand he was neither a State nor Federal officer of any kind 
of any State or Territory. 

"We further find tha t  a t  the time the said Davis made such demand 
he was seeking information from said book for the purpose of prosecut- 
ing persons suspected of violating the law of North Carolina. 

"We further find tha t  a t  the time said demand was made that said 
Davis was seeking general information as to shipments of whis- 

(298) key into the city of Raleigh from points in another State, and 
tha t  he had in his mind specially an effort to see what evidence 

could be procured against one or more specific parties in the city of 
Raleigh, meaning by the words 'general information' that he was seek- 
ing to  ascertain who were the consignees of liquor and the quantities 
they were receiving, for the purpose of prosecuting such parties as may 
be charged or suspected with the violation of the prohibition laws of 
the State. 

"We further find that  the witness R .  L. Davis, a t  the time he made 
a demand for an inspection of the book, had no authority except tha t  
which existed, if any, by virtue of the fact that  lie was a t  that time a 
citizen of the State. 

"If upon the foregoing facts the court is of the opinion that the de- 
fendant is guilty, then we say for our verdict that  the defendant is 
guilty; if upon said facts the court is of the opinion that the defendant 
is not guilty, then we find that the defendant is not guilty." 

Upon the rendering of the foregoing special verdict the defendant 
Seaboard Air Line Railway moves for judgment of not guilty upon the 
special verdict, because the facts stated therein do not constitute s 
violation of the law, and upon the ground that the statute upon which 
the action is based is an attempted regulation of interstate commerce in 
violation of Article I, section 8, of the Constitution of the United 
States, and is unconstitutional and void, and for the reasons fully set 
out in the foregoing written motion to dismiss the action and for judg- 
ment of nonsuit. 

Upon the foregoing special verdict the court adjudged that  the de- 
fendant is not guilty. The State excepts. 

And thereupon the jury for their verdict say the defendant Seaboard 
Air Line Railway is not guilty. 
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i\Iotion by the State to  set aside the verdict and for a new trial. 
Notion orerrded,  and the State excepts. 

Whereupon it is considered and adjudged by the court that  the de- 
fendant, the said Seaboard Air Line Railway, be discharged. 

T o  the foregoing judgment the State again excepts and appeals to 
the  Supreme Court. 

Defendant also appealed in the  case and assigned for errors the 
refusal of the court to quash the bill of indictment and to dismiss the 
action, these motions having been duly made in apt time and for rea- 
sons stated in the record. 

Attorney-General Rickett and Assistant Attorney-General Culvert 
and Manning & Kitchin for the State. 

Murray Allen for defendant. 

H O I ~ E ,  J .  It has no\T for some years "been the settled public policy 
of this State, approved by popular rote and enforced by general 
and many local statutes, that  except in certain specified and (299) 
very restricted instances the ilianufacture and sale of intoxicat- 
ing liquors shall not be a l l o ~ ~ e d . "  Smith zt. Express Co., 166 N. C., 
155. 

Acting, no doubt, under the conviction that  here such a policy has 
been established as necessary to the peace and well ordered progress of 
communities the people are entitled to have the same upheld, and recog- 
nizing that  its successful maintenance and efficient enforcement is seri- 
ously hindered and a t  times obstructed by reason of interstate ship- 
ments of whiskey, and because such shipments were withdrawn to  a 
great extent from State regulation by the coimnerce clause of the Fed- 
eral Constitution, Congress has, from time to  time, enacted statutes 
designed to bring this subject, the sale, disposition, and use of intoxi- 
cating liquors, more and more under the police power of the States. 
Thus, in 1890, not long after the decision of the Supreme Court of the 
United States in Leisy v. Hardin, 135 U. S., 100, in n-hich it was held 
that ,  notwithstanding the prohibition statutes of a State to the con- 
trary,  an importer could ship  hisk key into the State and sell same in 
original packages, Congress passed a statute known as the Wilson law, 
t o  the effect that  all fennented, distilled, or intoxicating liquors or 
liquids transported into any State or Territory or remaining therein 
for use, consumption, or storage, shall, on arrival in such State or Terri- 
tory, be subject to  the operation and effect of the laws of such State, 
etc., and shall not be exempt therefrom by reason of being introduced 
therein in original packages. This statute was upheld as a valid enact- 
ment in In re Rahrer, 140 U .  S., 545, and in Rhodes v. Iowa, 170 U. S., 
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the terms "on arrival in such State or Territory" were construed to 
mean "when delivered to consignee in said State in continuous ship- 
ment from another State or Territory," the Court being of opinion, on 
perusal of the entire statute, that  its purpose and meaning was to  
enable the States to prohibit sales in original packages after delivery 
to  consignee. 

I n  these and other cases on the subject clear intimation is given that  
Congress might, by additional legislation, further extend the police 
power of the State over the subject. Thus, in Rahrer's case Chief 
Justice Fuller, delivering the opinion, said: "No reason is perceived 
why, if Congress chooses to  provide that certain designated subjects of 
interstate commerce shall be governed by a rule which divests them 
of that character a t  an earlier period of time than would otherwise be 
the case, it is not within its competency to do so." And, in Leisy v. 
Hardin, the Court, in referring to  the case of Bowman v. R. R., 125 
U. S., 507, in which it  had been held that,  under the laws then existent, 
interstate shipments of whiskey were excluded from State regulation by 
the commerce clause of the Federal Constitution until delivery in con- 
tinuous transit to the consignee, said: "Up to that time we hold that, 
in the absence of congressional permission to do so, the State had no 

power to  interfere by seizure or any other action in prohibition 
(300) of importation and sale by the foreigner or nonresident im- 

porter," a statement given with approval in Rhodes  v. Iowa, 
supra, 417. 

I n  accord with these intimations, Congress, on 1 March, 1913, ch. 90, 
Federal Statutes, Anno. Supp., 1914, p, 208, passed the act known as 
the Webb-Kenyon law. It is entitled "An act divesting intoxicating 
liquors of their interstate character in certain cases," and provides, in 
general terms, that the shipment or transportation in any manner or by 
any means whatsoever of any spirituous, vinous, malted, fermented, or 
any intoxicating liquor of any kind from one State or Territory into 
another, etc., which said intoxicating liquor is Intended by any person 
interested therein to  be received, possessed, sold, or in any manner used, 
either in the original package or otherwise, in violation of any law of 
such State or Territory, etc., is hereby prohibited. 

We are not aware that  the validity or interpretation of this statute 
has been directly presented for decision to  the Supreme Court of the 
United States, but the question, in different phases, has been before 
several of our State courts and the lower Federal courts of recognized 
ability and learning, and there is a very general consensus of opinion, 
in which we fully concur, that  the act is constitutional; that it classifies 
interstate shipments of intoxicating liquors into legal and illegal, with- 
drawing from the effect and operation of the commerce clause of the 
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Federal Constitution all such shipments into prohibition territory ~ i t h  
intent to  riolate the laws thereof, and, in view of the better considered 
cases, that the illegal intent of any "person interested therein," made 
determinative by the law, is an intent on the part  of the  consignee or 
others interested in the "article" transported. Smith v. Express Co., 
166 N. C., supra; concurring opinion of Chief Justzce in 8. v. Cardwell, 
166 N. C., 316; Adams Express Co. v. Cornwzonwealth, 154 Ky., 462; 
Atkinson 21. Express Co., 94 S. C., 441; S. v. Express Co., 145 N. W., 
145 (Ion-a) ; Van Winkle v. State (Del.) ,  91 ,4tl., 385; Amerzcan Ex- 
press Co. v. Beer (Miss.), 65 So., 575; E x  parte Peede (Texas Crim. 
App.),  170 So., 749. And, having regard to the language of the law 
and the facts and circumstances attendant on its passage and throwing 
light on its meaning and purpose, including also the significance and 
history of precedent legislation, we are of opinion further tha t  all such 
shipments made illegal by the Webb-Kenyon law are brought within 
the police power of the State when and as soon as they cross the State 
line, and are subject to such rules and regulations as are reasonably 
designed to make such power effective. This position is stated by 
Smith. C. J., delivering the opinion in Express Co. v. Beer, as follows: 
"The next statute of this character enacted by Congress was the one 
here under consideration, the Webb-Kenyon act, and a comparison of 
its language with tha t  of the Wilson act will demonstrate tha t  
its draftsman intended to cure the defect in the Wilson act and (301) 
to make i t  unlawful to transport into a State from without 
intoxicating liquors intended by any person interested therein to be 
dealt with contrary t o  the laws of the State;  in other words, to divest 
such intoxicating liquor altogether of its interstate character, and 
thereby permit the laws of the State into which it was being trans- 
ported to operate upon i t  immediately upon its crossing the State 
line. . . ." 

About the time the Webb-Kenyon l a ~ v  was enacted, and with the 
view of its successful passage, the Legislature of Korth Carolina en- 
acted a statute entitled "An act to secure the enforcement of the laws 
against the sale and manufacture of intoxicating liquors," being chap- 
ter 44 of Public Laws of 1913, and popularly known as the search and 
seizure lau-, x l ~ i c h ,  in section 1, prohibits the sale, exchange, or barter, 
etc., of such liquors, and section 2 prohibits the keeping such liquors in 
possession for the  purposes of sale, and makes the following facts 
p~inza facie eridence of a violation of the second section: 

"First. The possession of a license from the Government of the 
United States to  sell or manufacture intoxicating liquors; or 

"Second. The possession of more than 1 gallon of spirituous liquors 
a t  any one time, whether in one or more places; or 
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"Third. The possession of more than 3 gallons of vinous liquors a t  
any one time, whether in one or more places; or 

"Fourth. The possession of more than 5 gallons of malt liquors a t  
any one time, whether in one or more places; or 

"Fifth. The delivery to such person, firni, association, or corpora- 
tion of more than 5 gallons of spirituous or vinous liquors, or more 
than 20 gallons of malt liquors within any four successire weeks, 
whether in one or more places; or 

"Sixth. The possession of intoxicating liquors as samples to obtain 
orders thereon," etc. 

After establishing certain methods of procedure for the enforcement 
of these sections, the act, among other things, and in section 5, niakes 
provision as follows: "All express companies, railroad companies, or 
other transportation companies doing business in this State are required 
hereby to keep a separate book in which shall be entered immediately 
upon receipt thereof the name of the person to whom the liquor is 
shipped, the amount and kind received, and the date when received, 
the date when delivered, by whom delivered, and to whom delivered, 
after which record shall be a blank space, in which the consignee shall 
be required to sign his name, or, if he cannot write, shall make his 
mark in the presence of a witness, before such liquor is delivered to  
such consignee, and which said book shall be open for inspection to any 
officer citizen of the State, county, or municipality any time during 

business hours of the company, and said book shall constitute 
(302) prima facie evidence of the facts therein and will be admissible 

in any of the courts of this State. Any express company, rail- 
road company, or other transportation company or any employee or 
agent of any express company, railway company, or other transporta- 
tion company violating the provisions of this section shall be guilty of 
a misdemeanor. . . ." 

There are facts in the special verdict showing that  defendant, having 
kept the book as specified and required by the law, refused, during 
business hours, to  permit R. L. Davis, a t  the time a citizen and resident 
of Wake County, N. C., to inspect such book, and that said Davis was 
seeking information from said book for the purpose of prosecuting per- 
sons suspected of violating the laws of North Carolina. This refusal is 
made a misdemeanor by the statute, and, on the record, there should 
be a conviction of defendant if this is a valid law. It has been so 
recognized with us in S. v. Wilkerson, 164 I%. C., 431, and in S. u. Lee, 
164 N.  C., 533, and, on these and other authorities applicable, me are 
of opinion that the court below erred in directing that a verdict of not 
guilty should be entered. 

362 
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I t  is chiefly urged against the validity of the statute and the at- 
tempted procedure under it that spirituous liquors, in certain instances, 
being still recognized as a legitimate subject of interstate commerce, is 
protected from such interference by the commerce clause of the Federal 
Constitution and authoritative decisions construing it, and that such 
protection continues until a given shipment is delivered to  the con- 
signee in a continuous course of transit, citing, among other cases, 
NcSei l  v. So. Ry., 202 U. S., 543; Leisy v. Hardin, 135 U. S., 100; 
Bowman v. R. R., 125 U. S., 465, and other cases. 

Prior to  the enactment of the Webb-Kenyon law this position might 
very well have been recognized as controlling; but it is an established 
principle that,  when a statute contains a definite grant of power, it will 
be so construed as to authorize all things necessary to accomplish the 
expressed purpose of the grant. Dewey v. R. R., 142 9. C., at page 
400, citing Sutherland on Statutory Construction, sees. 341-43, pp. 427 
et seq. (erroneously printed in Dewey's case as p. 578), and Enlich on 
Interpretation of Statutes, sec. 418. And this statute, as vie have en- 
deavored to  show, having made certain interstate shipments of intoxi- 
cating liquors illegal and brought the same within the police power of 
the State as soon as they come within its territory, should be held to 
confer upon the State authorities the right to make the rules and regu- 
lations required and reasonably designed to make such power effective. 
The Wilson act, as we have seen, brought these liquors under State 
control as soon as delivered to the consignee, and to hold, as defendant 
contends, that  the Webb-Kenyon act did no more than this would be 
to deprive the written statute, enacted after full and extensive discus- 
sion and passed over a President's veto, of any and all significance. 
And to  set aside a regulation of this character, intended and 
reasonably calculated to enable the State's officers and agents to (303) 
ascertain whether interstate shipments of whiskey are or are 
not within State control and subject to  State regulation, would well- 
nigh render the statute of no practical value to the communities it was 
intended to benefit. The regulation now objected to puts no burden on 
interstate commerce, but is only a police regulation, reasonably de- 
signed to carry out the purpose of the statute and make effective the 
power referred to the State by reason of the Federal enactment, and 
comes well within the principle on which quarantine and inspection 
and other State and local laws and regulations are based and upheld, 
many of them stated with approval in the Minnesota rate cases, 230 
C.  S., pp. 352, 402, 406, 408; Mo. Pac. Ry. c. Lanabee iMills, 211 U. S., 
612, 622, and other cases of like purport. 

It is further contended not only tha t  this State legislation invades a 
field exclusively referred by the Constitution to Federal regulation, but 
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that, on this particular subject, Congress has specially acted, and that  
this State legislation is in direct violation of the Federal statute in- 
tended to control the matter, and by which interstate carriers are pro- 
hibited from keeping any "accounts, records, or memoranda other than 
those prescribed by the Interstate Commerce Commission, sec. 20 of 
the Act t o  Regulate Commerce, ch. 104, sec. 20, Laws U. S., 1887, and 
amendments thereto in sec. 8592, 4 Compiled Statutes U. S., pp. 3872 
and 3873. 

If it  be conceded that there is direct conflict between the State 
statute and the provision of the Federal law concerning this subject. 
and we are right in the position that,  when Congress made certain 
interstate shipments of intoxicating liquor illegal and referred the regu- 
lation thereof to  the police power of the States, i t  thereby granted the 
incidental right to  make this power effective, in that case the Webb- 
Kenyon law, being the later expression of the congressional will, might 
very well be construed to modify to  that extent the former Federal 
laws and regulations on the subject. But, in fact, there is no conflict. 
Taking judicial notice of the regulations of the action of the Interstate 
Commerce Commission, which we are permitted to  do, when the regu- 
lations of an important governmental department, made pursuant to  a 
public statute and designed and intended to control the general public, 
have the force of a public law (8. v. R. R., 141 N. C., 846), we know 
that,  pursuant to  this public statute, the Interstate Commerce Com- 
mission have required interstate carriers to  keep a standard and uni- 
form set of books, showing the movements of traffic, and that it is done 
with a view to facilitate examination by official agents and to remove 
or minimize as far as possible the opportunity t o  discriminate among 
shippers, and there is nothing in this State statute that  in any way 
militates against the requirement or purpose of such a regulation. The 
book required by the State law is simply an excerpt from the books 

which the carrier is required by the Commission to keep, and, 
(304) recognizing this, the facts show that the defendant had actually 

kept the book in this instance. Being, as stated, only an extract 
from the carrier's general records, such a book is no burden on com- 
merce, but only a reasonable police regulation, necessary to  the effec- 
tive regulation and control of a subject submitted to  it  by the Federal 
law. 

We were referred on the argument to a Federal statute, 36 St. L., 553; 
1 Fed. St. Anno. Supp., 1912, p. 122, 4 Compiled St., sec. 8583, subsec. 6, 
that  which forbids disclosures as to  interstate shipments without con- 
sent of the shipper, which may be used by competitors to  the shipper's 
disadvantage. If i t  be assumed that this statute is otherwise relevant, 
the act itself contains the proviso: "That nothing in this act shall be 
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construed to prevent the giving of such information in response to any 
legal process issued under the authority of any State or Federal court 
or to  any officer or agent of the United States or of any State or Terri- 
tory in the exercise of his powers, or to any officer or other duly au- 
thorized person seeking such information for persons charged with or 
suspected of crime," etc. 

The State statute provides that the book required to  be kept shall be 
open to any officer or citizen of the State during business hours, and 
this constitutes any citizen an authorized agent of the State for the 
purpose indicated, bringing the applicant, in the present instance, 
R. L. Davis, directly within the intent and meaning of the proviso in 
the Federal law. 

It is well understood that  offenders against reguIations of this charac- 
ter are insistent, enterprising, and elusive, and we see no reason why 
the State should not commit the duty to any of its citizens as being 
required to  a proper enforcement of the law on the subject. 

The matter having been referred to the police power of the State, the 
question of method must be left largely to  the State's discretion-en- 
tirely so, unless the regulation should offend against some constitutional 
principle. The one in question here, as we have endeavored to show 
and owing to the Webb-Kenyon act, is not within the commerce clause 
of the Federal Constitution; no more is i t  inhibited by the fourteenth 
amendment, which has been repeatedly held not to impair the exercise 
of the police power ( In  re Converse, 137 U. S., 624; Barbier v. Con- 
nolly, 113 G. S., 27) ,  and the provision constituting any citizen an 

1 authorized agent of the State for the enforcement of the law is not 
near so searching or stringent as many police regulations which have 
been approved by the courts. Patson v. Pa., 232 U. S., 138; Silz v. 

1 Hesterburg, 211 U. S., 31; Lawton v. Steele. 152 U. S., 133. This last 
upholding a law of New York which authorized any person to destroy 
fish nets set or maintained on the waters of the State in violation of 
the State statutes, a principle applied in our own State in Daniels v. 
Homrr, 139 N. C., 219. There are also many decisions sustaining 
legislation by which the production and examination of books have 
been compelled and provided for. Inte?astute Commerce Com- 
mission v. Baird, 194 U. S., 25; I n  re Chapman, 166 U. S., 661; (305) 
Santa Fe R. R. v. Davidson, 149 Fed., 603. And it  will be noted 
further that  the State statute, section 7, contains provision that no 
person testifying shall be prosecuted for any offense done or partici- 
pated in by him, nor shall any discovery made by such witness be used 
against him in any penal or criminal action. 

I n  this connection we mere cited by counsel for defendant to  the case 
of Ezell v. City of Atlanta, 140 Ga., 197, in which a municipal ordi- 
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nance of the city, requiring carriers, on receipt of spirituous liquors, 
etc., to  make out a list and report same to the police authorities, was 
declared void by the Supreme Court of Georgia. This decision was 
made on the ground that the ordinance in question was an unwarranted 
interference with interstate commerce and in violation of section 20 of 
the Interstate Commerce Act and the amendments to the same. The 
requirements of the said ordinance are much more elaborate and exact- 
ing than the provision of the State statute which we are considering, 
and the same might be distinguished on the ground that the ordinance 
amounted to a burden on interstate commerce. The case, however, 
was presented on facts occurring before the passage of the Webb- 
Kenyon law, and the Court is careful to  note tha t  the effect of tha t  
law on the question was in no wise considered. 

It was finally insisted that  the State statute is in  conflict with the 
Federal. Criminal Code, secs. 238 and 239, on the ground tha t  the first 
prohibits delivery of these shipments to any one but the consignee or on 
his written order, whereas the State law requires, in addition, that the 
name of the recipient shall be signed in the book, etc., and the second, 
in effect, forbids the shipment of whiskey c. o. d. But  it will be ob- 
served that  both of these provisions of the Federal Code are prohibitive 
in character and the subsequent Federal legislation, having made cer- 
tain shipnlents of whiskey illegal and placed them under the police 
power of the State, including the right to make all rules and regulations 
concerning them reasonably required to  make its control effective, there 
is nothing to prevent the State from niaking further regulations on the 
subject which do not conflict, but are in addition to the Federal require- 
ments. 

For the reasons stated and on the facts established, we are of opinion 
tha t  the court below should have held the defendant guilty. 

This will be certified, that a general verdict of guilty be entered 
below and the court proceed to  judgment. 

Reversed. 
DEFENDANT'S APPEAL. 

HOKE, J. It is the established position with us tha t  no appeal lies 
for defendant in a criminal case except from a judgment on conviction 

or plea of guilty or some judgment against him in its nature 
(306) final. S.  v. Ford, present term; S .  v. ilndrews, 166 N. C., 349; 

S.  v. Webb, 155 N. C., 426. The appeal of the defendant, there- 
fore, must be dismissed, but without prejudice to the right to have its 
positions considered and its rights made available by proper appellate 
procedure on the entry of judgment below as indicated in the State's 
ameal .  * .  

Appeal dismissed. 
366 
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Cited:  S. v. R. R., 170 N.C. 289; S. v. Lit t le ,  171 N.C. 806; Board 
of Heal th  v. Comrs., 173 S.C.  254, 255; Thomas  v. Sanderlin, 173 
N.C. 332; S. v.  Perley,  173 N.C. 786; Schroader v. Express Age.ncy, 
237 N.C. 460. 

STATE r. E. W. WADE AITD PEARLIE WADE 

(Filed 1 7  March, 1915.) 

1. Criminal Law-Fornication and Adultery. 
Connected and relerant circumstances leading up to and tending to show 

the guilt of the parties charged with fornication and adultery are  compe- 
tent to be submitted to the jury as  evidence of the offense charged, as where 
a married man does not provide for his wife and children or live with them, 
bnt lires with an unmarried woman on his own lands, eats with her, works 
in the field with her, illegitimate children a re  born to her under such cir- 
cumstances, v h o  call the man their father. 

2. Same-Two Years-Former Relations-Evidence. 
The fact of fornication and adultery of the parties charged with this 

crime may only be shown within two years before the issuance of the 
warrant,  but improper relations of this character theretofore existing is 
competent evidence as  explanatory of their continued relationship within 
that period. 

3. Appeal and  Error-Trials-Broadside Exceptions - Instructions - Spe- 
cial Requests. 

A general exception to the charge of the judge to the jury, without par- 
ticularining the errors complained of, will not be considered on appeal; 
and where the exception is to the failure of the trial judge to instruct more 
fully, in his general charge, upon certain phases of the evidence in the case, 
i t  can only be made available when special and proper requests were ten- 
dered in time and refused by the court. 

4. Criminal Law - Fornication and Adultery - Existing Marriage - Evi- 
dence. 

Upon a trial for the criminal offense of fornication and adultery, i t  is 
competent to show that the husband had a living wife from whom he had 
not been divorced, as  bearing upon the charge in the indictment that the 
defendants were not married to each other. 

APPEAL by defendant from Daniels, J., at January Tern?, 1914, of 
LENOIR. 

Attorney-General Biclcett for the State.  
Rouse & Land for defendants .  
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WALKER, J. The defendants, E .  W. Wade and Pearlie K a d q  were 
indicted for fornication and adultery, and from the judgment 

(307) upon a verdict of guilty as to the niale defendant he appealed to  
this Court. There were circunlstances from which the jury niight 

have inferred his guilt, and evidence of this kind is sufficient to support 
a conviction. S. v. Poteet, 30 9. C., 23; S. v. Eliason, 91 K. C., 564; 
S. v. Rinekart, 106 K. C., 787. The judge permitted the State to prove 
that defendant had separated from his wife and failed to  support her 
and her children, who were begotten by him, for ten or twelve years, 
and, in the charge, he stated that  the prosecution relied upon that cir- 
cumstance as one to  be considered by the jury in passing upon the 
defendant's guilt; but this was not irrelevant, as urged by the defendant, 
and was not introduced by the State for the purpose of contending that  
because guilty of the offense of abandoning his family, he was also 
guilty of this offense. It was a circunistance leading up to his immoral 
and illicit relations with his codefendant, and the first link in the chain 
of evidence pointing to his guilt. If he had been a faithful and dutiful 
husband and father, instead of deserting his home and seeking another 
where his paramour lived with him, this charge would never have been 
made against him. The case states: "That the defendant is a married 
man; that he has a wife and children living upon an adjoining planta- 
tion; that the other defendant is a single woman; that  for ten or twelve 
years she has been living in his house or upon the land rented by him; 
that he does not support his family-his wife and children; he leaves 
that  to his father-in-law; that  they (defendants) have been seen about 
his place together; that  she is seen cooking and washing at a place 
rented by him; that  they eat a t  the same table; that  they work in the 
fields together; that  during the tinie that she has lived upon his premises 
she has given birth to  five illegitimate children; that  these children have 
been seen crawling to  his lap and calling him papa." It was conipetent, 
of course, to  show that the defendant was a married man, and had not 
been divorced, but had merely separated from his wife, as it tended to 
prove an allegation of the indictment, that the two defendants were not 
married to  each other, as they could not be, under such circumstances. 
S. v. Martin, 95 N. C., 66. If a married man with children abandons 
his faniily and consorts with a loose woman, whose lewd character is 
shown by her having had five children by him, all of whom he recognizes 
as his own offspring and fondles with affection, and by whom, from time 
to  time, he is called "father," and he continues to  live under the same 
roof with their mother, in close proximity, working and eating with her, 
spending his money on her and not on the support of his wife and legiti- 
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mate offspring, i t  is not a strained deduction from these facts that  he has 
continued her in his service as his mistress. S. v. Chancy, 110 N. C., 507. 

Underhill in his work on Criminal Evidence (sec. 381) says: "Direct 
evidence of the act of sexual intercourse can seldom be obtained. Hence, 
evidence of all the circumstances of the parties, their relations to 
one another, their domestic and social surroundings, their ac- (308) 
quaintance, conduct and familiarity, the facts that they went out 
together and visited each other, and often expressed a desire to  be to- 
gether, are relevant. Improper familiarities and adulterous acts be- 
tween the same parties prior to or subsequent to the act charged, but 
not too remote, or, if remote, connected with it so as to form a part of 
a continuous course of conduct, may be shown for the purpose of bring- 
ing out the relations and adulterous disposition of the defendant." The 
Supreme Court of Michigan, in People v. Jenness, 305, a t  page 322, says 
that in the case of an indictment for this offense, "previous familiarity, 
and the general or habitual submission of the female to his (the defend- 
ant's) sexual embraces, must, in the nature of things, tend to render it 
more probable that  like intercourse took place on the occasion charged. 
Such is the force and ungovernable nature of this passion, and so likely 
is its indulgence to  be continued between the same parties, when once 
yielded to, that the constitution of the human mind must be entirely 
changed before any man's judgment can resist the force of such an 
inference to  be drawn from previous acts of intercourse." These ex- 
tracts, and the many cases cited in the notes to section 381 of Underhill 
on Cr. Evidence, show what great stress some of the courts have laid 
upon the fact of previous sexual intercourse as an important probative 
one; but this Court has held that such evidence is merely explanatory 
of acts and conduct within the two years, though the jury must find that  
the crime was committed within that  period (8. v. Guest, 110 N. C., 
410), and it was so treated by the presiding judge. 

Defendant complains that the charge did not state his contentions 
fully and impartially, but laid more stress on those of the State. We 
have read the charge most carefully and have been unable t o  discover 
this fault. It appears to  us to have been fair and just, clear and com- 
prehensive, and arrayed the facts, which the evidence tended to prove, 
with perfect discrimination and proper application to the different 
phases of the case, giving to each side equal consideration. But if there 
had been any such omission, as is alleged by the defendant, i t  was his 
duty to  call the attention of the court to it, by a request for more spe- 
cific instructions, so that  the judge could state his contentions more 
definitely and accurately. Jeflreys v. R. R., 158 N. C., 215; S. v. Cox, 
153 N. C., 638; S. v. Blackwell, 162 N. C., 672. The exceptions directed 
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against the general structure of the charge cannot be entertained, as the 
particular error must be pointed out. A "broadside" attack upon the 
charge is not permissible. S. v. Johnson, 161 N. C., 264; S. v. Cameron, 
166 N. C., 379. The judge sufficiently instructed the jury that the illicit 
association of defendants more than two years before this prosecution 
was commenced could only be considered as explanatory of what oc- 

curred since, and in this respect complied with the rule of this 
(309) Court. 164 N. C., 548. The evidence was sufficient to convict. 

S. v. Chancy, 110 N. C., 507; S. v. Rhinehart, supra. 
We have considered the position taken by the defendant's counsel in 

their well prepared brief, but have concluded that the trial was con- 
ducted in all respects according to law. 

No error. 

Cited: S. v. Herron, 175 N.C. 759; S. v. Hendricks, 207 N.C. 874; 
S. v. Jessup, 219 N.C. 623; 8. v. Biggerstajj', 226 N.C. 605, 606; S. v. 
Beatty, 226 N.C. 766. 

STATE I-. I. W. BRIDGERS. 

(Filed 17 March, 1916.) 

Criminal Law-Concealed Weapons-"His Own Premises"-Interpretation 
of Statutes. 

A superintendent or overseer of a department of a cotton mill, in this 
case a carding room, is not, while therein. "on his premises," within the 
meaning of Revisal, sec. 3708, prohibiting the carrying of concealed 
weapons; and where such person has carried a pistol concealed on prem- 
ises of this character, especially when he does so in anticipation of a 
difficulty with another employee therein, he is indictable for the offense 
prohibited by the statute. 

APPEAL by defendant from Peebles, J., a t  January Tern?, 1915, of 
LENOIR. 

Attorney-General for the State. 
Rouse & Land for defendant. 

CLARK, C. J. The defendant was indicted for carrying a concealed 
weapon ( a  pistol) off his own premises. Revisal, 3708. The only ques- 
tion raised is whether the defendant, who Kas overseer or superintend- 
ent of the carding room of the cotton mills, was "on his own premises," 
within the meaning of the statute. 
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I n  S. v. Perry, 120 N. C., 580, it was held that  the superintendent of 
a turnpike company is not, when on such turnpike, within the exception, 
although he was in absolute control of all the property of the company. 
The Court said: "The use of the words, 'on his own premises,' and being 
'not on his own land,' shows an intention t o  restrict the right to carry 
concealed weapons to those who are in the privacy of their own prem- 
ises, where they are not likely to be thrown in contact with the public 
nor tempted, on a sudden quarrel, to use to  the detriment of others the 
great advantage a concealed weapon gives to  one who unexpectedly 
pulls i t  out upon his defenseless neighbor." And the Court further said: 
"The statute clearly does not contemplate that  in the crowded cars and 
thoroughfares the corporation officials shall have leave to carry con- 
cealed weapons about their persons, while all other citizens traveling 
thereon dare not do the same, under fear of criminal punishment." 
S. v. Terry, 93 N. C., 585, and S. v. Deyton, 119 N. C., 880, (310) 

hold that  an employee who carries a concealed weapon on the 
premises of his employer is indictable. In  S. v. Terry it  was held that i t  
is not necessary that  the legal title to  the land should be in the defend- 
ant, when he is in charge thereof as a tenant or as an overseer, acting 
as to  the control, of the land in lieu and the stead of the owner. 

I n  S. v. Anderson, 129 X.C. 521, it was held that a private night 
watchman while on duty upon the premises he is employed to watch is 
not liable under the statute. He is there in lieu of the owner of the 
premises and carrying out the duty of protecting the premises just as 
the owner could do if present in person. That case holds that  there is 
no conflict between S. v. Terry and S. v. Perry, both above quoted. 

It is not necessary, in this case, to determine whether a superintendent 
of the mill who is in sole charge thereof would have the right to carry a 
concealed weapon, for this defendant merely had charge of one floor of 
the mill, the carding room, and was overseer thereof. To  hold that one 
occupying that  position was "on his own premises," within the meaning 
of the statute, would bring within the exception many persons in the 
same factory who might be overseers in different departments. The 
statute was intended to except only the owner, or the person who exer- 
cised dominion in his stead. Only such person could be said to  be "on 
his own premises." 

Rarely can an official of a corporation, unless a watchman, be said to  
be "on his own premises," within this statute, for he does not stand in 
the shoes of the owner for this purpose. Certainly neither the superin- 
tendent or conductor of a street car line nor the superintendent or con- 
ductor of a railroad would be authorized, unless commissioned as a 
policeman under the statute, to  carry a concealed weapon. The fact 

371 
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that  the defendant here concealed the pistol in his pocket in expectation 
of trouble with an employee shows that he proposed to take advantage 
of the concealment. As said in S. v. Perry,  supra, this exception was 
intended for the owner in the privacy of his own property, and not to  
give anyone an advantage over others with whom he is expecting a diffi- 
culty. It is because the advantage given by such concealment is a 
temptation to use the weapon that  the statute forbids such concealment 
t o  others than the owner '(on his own premises," except certain persons 
"when acting in the discharge of their official duties." 

No error. 

STATE v. HATTIE JOHSSOX. 

(Filed 24 March, 1916.) 

1. Courts - Judgment Suspended - Sentence Pronounced - "Good Be- 
havior." 

Where judgment against defendant is suspended in a criminal action 
and continued from term to term of court under order that the defendant 
then appear for the purpose of showing "good behavior," i t  is not neces- 
sary in subsequently pronouncing judgment that  the defendant be again 
guilty of the offense of which he had been convicted, the requirement of 
good behavior being that  he demean himself as  a good citizen and show 
himself worthy of judicial clemency. 

2. Same-Findings-Appeal and Error. 
Where sentence in a criminal action has been suspended during "good 

behavior," and thereafter judgment is pronounced, the findings of the trial 
judge in relation thereto a re  not reviewable on appeal. 

APPEAL by defendant from Daniels, J., a t  Fall Term, 1914, of LENOIR, 
from judgment sentencing her to six months imprisonment. 

Attorney-General for the  State.  
Langston, Allen & Taylor ,  T .  C .  Woo ten ,  Mu,rray Allen for defendant .  

BROWN, J. The defendant, a t  the January Term, 1913, had pleaded 
guilty to  three bills of indictment charging her with retailing, and 
prayer for judgment was continued on condition of good behavior, and 
so ordered to  be further continued from term to term for three years. 

The defendant appeared for the purpose of showing her good behavior 
from term to term until the August Term, 1914. At that  term it  was 
made to appear that  the defendant had been engaged in maintaining a 
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bawdy-house in the town of Kinston since the previous term of six 
months. This exception is disposed of by the decision of the Court in 
the case of S. v. Tripp, 168 N. C., 150. 

The condition of continuing the prayer for judgment was "upon con- 
dition of good behavior.') This does not mean that  she must not have 
been guilty of the same kind of misconduct as that  of which she had 
been convicted, but that,  as was said in the case of S ,  v. Everett, 164 
N. C., 407: "When the judgment was suspended, the defendant assumed 
the obligation t o  show the court, from time to time, that  he had de- 
meaned himself as a good citizen and was worthy of judicial clemency." 
The finding of the court is not reviewable. S.  v. Bailey, 162 hi. C., 583; 
S. v. Register, 133 X. C., 747; S. v. Wilcox, 132 N. C., 11; 8. v. Kin- 
sauls, 126 N. C., 1092; 8. v. Carter, 126 N. C., 1011. 

Affirmed. 

Cited: S.  v. Anderson, 208 N.C. 789; S. v. Miller, 225 N.C. 216; S. v. 
Smith, 233 N.C. 70; S. v. lMillner, 240 N.C. 605. 

STATE r. EMMETT HOWARD. 
(312) 

(Filed 31 March, 1915.) 

1. Slander-Indictment-Ambiguous Language-Questions for Jury. 
The rule of evidence ordinarily applying to the charge of slander of an 

innocent and virtuous woman (Revisal, 3840) that par01 evidence to show 
a meaning contrary to that  which the words clearly imply is inadmissible. 
can have no application \\-hen these words are  ambiguous and admit of a 
slanderous interpretation, for then it becomes a question for the jury to 
determine whether they amounted to the slanderous charge in the reason- 
able apprehension of the hearers. 

2. Same-Evidence. 
On trial of an indictment for slandering an innocent and virtuous woman 

(Revisal, see. 3640), testimony that  the defendant had said he had quit his 
old girl (the woman) : another named person was going with her now; 
that she was no lady, but a crook, etc., is sufficient to sustain a conviction 
of the offense charged. 

APPEAL by defendant from Daniels, J., a t  October Term, 1914, of 
ONSLOW. 

Criminal action. "On bill of indictment for the slander of Bessie 
Marshburn, an innocent and virtuous woman." 
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E. F. Hancock, a witness for the State, testified as follows: "I know 
defendant and Bessie Marshburn. Defendant said, about 1 May, where 
I was, and  as talking of going with girls-said he had quit his old girl, 
Bessie Marshburn; that Luther Mills was going with her now; that  
neither one of them was worth anything; she was not a lady; she was 
nothing but a crook, and he could prove it by his brother Enoch." 

In apt time defendant objected to  this evidence. Exception overruled. 
J. D.  Marshburn, father of Bessie, testified: "I went to the defendant 

and said: 'Emmett, what sort of confounded report is this you are 
saying about my daughter being in Wilmington making money, not as 
a lady?' He  said he said it to my daughter. I was mad and went to 
find out what he had said." This was objected to, overruled, and 
exception noted. 

Bessie Marshburn, among other things, testified: "He (defendant) 
told me he knew something on me. I asked him what it was. He said: 
'You were at Wilmington making money, not as a lady.' He was at our 
mail box." 

Objection overruled, and exception. 
And further: "He asked me to take a walk down the road with him, 

and I refused. I am a virtuous and innocent woman." 
Demurrer to  State's evidence overruled, and defendant excepted. 
Defendant, among other things, denied making any insulting or de- 

rogatory statements of prosecutrix, etc. The court, after stating the 
terms of the statute, charged the jury, among other things, that in order 

to constitute the offense it was necessary that defendant should 
(313) utter of and concerning prosecutrix words that amounted to  a 

charge of actual illicit sexual intercourse, and submitted to the 
jury to determine whether, under all the facts and circumstances, the 
words spoken by defendant to the witness Hancock, if so spoken, 
amounted to such charge. 

The court further allowed the jury to  consider the testimony of the 
other witnesses, in so far as their evidence tended to corroborate the 
witness Hancock. 

I n  apt time the court was requested to  charge the jury that in no 
event could defendant be convicted of the crime charged in the bill. 
Verdict of guilty. Judgment, and defendant excepted and appealed. 

Attorney-General Bicke t t  and Assistant Attorney-General Culvert 
for the State.  

T h a d .  Jones and T .  C .  W o o t e n  for defendant. 

I HOKE, J. It was chiefly urged for error that  the court did not sustain 
defendant's demurrer to  the State's evidence, and that  his Honor re- 
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fused to  charge, as requested, that in no aspect of the evidence could 
defendant be convicted; but the position, in our opinion, cannot be 
sustained. 

His Honor properly charged the jury that  in order to  constitute the 
crime, within the meaning of the law, the words used must amount to a 
charge of incontinency. 8. v. Moody, 98 N.C. 671. And while our 
decisions hold that  when the words used have a fixed and unambiguous 
meaning, they may not, as a rule, be given a criminal significance by 
means of par01 testimony that the hearers understood the "speaker t o  
mean differently from the common import of the words" (Pitts v. Pace, 
52 N. C., 558) ; i t  is also well established that  "when the words spoken 
are ambiguous and fairly admit of a slanderous interpretation, it is then 
a question for the jury to determine on the sense in which the words 
were used and whether they amounted to the slanderous charge to the 
reasonable apprehension of the  hearers." Reez~es v. Rowden, 97 h'. C., 
30; Lucas v. Nichols, 52 N. C., 32; Simmons v. Morse, 57 N. C., 5;  Mc- 
Brayer v .  Hill, 26 N. C., 36; Enzmerson v. Marvell, 55 Ind., 265; 25 
Cyc., 542. 

A very satisfactory statement of the principle is given in this last 
citation, 25 Cyc.. as follows: "It is the province of the court to deter- 
mine what constitutes libel or slander abstractly. Hence, if the lan- 
guage is plain and unan~biguous it is a question of law whether or not 
it is libelous or slanderous. But if the language is ambiguous and sus- 
ceptible of two meanings, one defamatory and the other not, i t  is for the 
jury to decide in what sense it was used; however, i t  is for the court t o  
deternline whether or not the language on its face is capable of a double 
meaning, and should be submitted to the jury for construction. I t  is the 
duty of the court to say whether a publication is capable of the 
meaning ascribed to  it by the innuendo, but when the court is (314) 
satisfied of that ,  it must be left to  the jury to say whether the 
publication has the meaning so ascribed to  it." And the position may, 
a t  times, be extended to  terms and nicknames having general or local 
significance and rendering them slanderous to those who hear and so 
understand them. Sasser v. Rouse, 35 N. C., 142. 

In  the present case, while the terms used, "That lie had quit his old 
girl, Bessie Yarshburn;  that Luther Mills mas going with her no\!-; that  
she was no lady;  she was nothing but a crook, and he could prove it by 
his brother Enoch," may not have, primarily, the criminal significance, 
they are ambiguous in meaning, sufficiently so to call for the application 
of the principle, and we are of opinion that  his Honor made correct 
ruling in referring the question to the jury. 
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The testimony of the other witnesses, J .  D. Marshburn et al., was 
clearly competent in corroboration of the principal witness, Hancock, 
and in explanation of the sense in which the words were used by the 
defendant in that conversation. S ,  v. Mills, 116 N .  C., 1051; Brittain v. 
Allen, 13 N.  C.,  120. We find no reversible error, and the judgment is 
affirmed. 

No error. 

Cited: Cotton v. Fisheries Products Co,, 177 N.C. 60;  Vincent v. 
Pace, 178 N.C. 423; Castelloe v .  Phelps, 198 N.C. 457. 

STATE v. 0. V. SILER. 

(Filed 14 April, 1916.) 

1. Physicians-Licensed Practitioners-Xondrug-giving Practitioners-Ex- 
amination-license-Criminal Law. 

Under the provisions of chapter 92, L a m  1913, amending chapter 764, 
Laws 1907, Pell's Revisal, secs. 4806a, 450812, 4506m, those who practice 
and receive pay for the treatment of human diseases without the use of 
drugs, and who a re  not licensed osteopaths, are  required to take the ex- 
amination and receive the license provided for in the later statute, with 
the exceptions therein stated, i.e., licensed physicians, Christian scentists, 
masseurs or following the orders of a licensed drug-giving physician ; hence 
one engaged in the practice of "chiropractic and suggesto-therapy," or 
treating human diseases by manipulating the spine, or treating nervous 
diseases by mental suggestion, without the examination and license pre- 
scribed, are guilty of a misdemeanor. 

2. Same-AMonopoly-Constitutional Law. 
Laws 1907, chapter 764, Pell's Revisal, secs. 4506a, 4506h, 4505m, a s  

amended by chapter 92, L a m  1913, extending the requirement of exami- 
nation and license to other nondrug-giving practitioners for compensation, 
than osteopaths, with the exceptions stated in the later statute, making 
the violation of its provisions a misdemeanor, was for the protection of 
the people, and was not intended to give, nor does i t  give, those who com- 
ply with the law a monopoly, inhibited by the Constitution. 

APPEAL by State from Devin, J., a t  December Term, 1914, of GUIL- 
FORD. 

(315) Attorney-General for the State. 
Roqer W .  Harrison and Thomas C. Hoyle for defendant. 
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CLARK, C. J. The defendant was tried and found guilty in the mu- 
nicipal court of Greensboro for practicing for fee and reward without 
license, as "a nondrug-giving physician." On appeal to  the Superior 
Court of Guilford, upon a special verdict finding the facts, the judge 
held the defendant not guilty, and the State appealed. 

The special verdict states that  the defendant was tried under the act 
of 8 March, 1907, being chapter 764, as amended by chapter 92, Laws 
1913. It is agreed that the defendant was resident in Greensboro 14 
April, 1914, and on that day was engaged in the practice of "chiro- 
practic and suggesto-therapy" as a nondrug-giving physician, and re- 
ceived compensation therefor; that chiropractic is a system of treating 
human diseases without use of drugs, by manipulating the spine, and 
that suggesto-therapy is a system of treating nervous diseases without 
the use of drugs, by mental suggestion; that the defendant has not been 
examined nor licensed as an osteopath under chapter 764, Laws 1907, 
or chapter 92, Laws 1913, amendatory thereof. 

It is further agreed and found as a part of the special verdict that  
"the defendant was not practicing osteopathy nor was he practicing, 
pretending or attempting to practice or use the science or system of 
osteopathy in treating diseases of the human body, and that  he did not 
hold himself out in any manner as engaged in the practice of oste- 
opathy." 

The State contends that section 2, chapter 764, Laws 1907, makes i t  
unlawful to  practice any nondrug healing system as an osteopath with- 
out taking the required examination and being licensed thereunder, and 
that  chapter 92, Laws 1913, requires examination and license of "all 
nondrug practitioners, by whatever name known and of whatever school 
they claim to be graduate of," and that the defendant is guilty of a 
misdemeanor by virtue of said act of 1913. 

The defendant contends that the act of 1907 as amended by the act of 
1913 does not require nondrug-giving physicians other than osteopaths 
to pass examination or take out license, and that if it did, such act 
would be unconstitutional. 

Laws 1907, ch. 764, sec. 8, now Pell's Revisal, 4506a, defines oste- 
opathy to be "the science of healing without the use of drugs, as taught 
by the various colleges recognized by the American Osteopathic Asso- 
ciation." Section 2 of said act, now Pell's Revisal, sec. 4505h, requires 
"any person, before engaging in the practice of osteopathy in this State, 
to obtain a certificate and license to practice osteopathy from the 
board" therein designated. Section 9 of said act, now Pell's Revisal, 
4505m, provides that that chapter shall not prevent or interfere with 
"any person engaging in the act of healing in any manner taught 
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(316) by any school of medicine or science, except such as claim to be 
osteopaths or practice osteopathy as herein defined." 

Laws 1913, ch. 92, amends the aforesaid chapter 764, Laws 1907, in 
several particulars, and especially strikes out above cited section 9, 
Pell's Revisal, 4505m, and adds to section 2, now Pell's Revisal, 450521, 
the following: "The provisions of this section shall apply to all other 
nondrug-giving practitioners, by whatever name known or calling them- 
selves, or of whatever school they claim to be graduates, or hold diplo- 
mas, and to any one who holds himself or herself out as being able to  
diagnose, treat, operate, or prescribe for any human disease, pain, 
injury, deformity, or physical condition, and who shall offer or under- 
take by any means or method to diagnose, treat, operate, or prescribe 
for any human disease, pain, injury, deformity, or physical condition 
without the use of drugs, but shall not apply to  those practicing their 
profession as licensed physicians, nor to Christian Scientists or masseurs 
or any one following in his or her practice the orders of licensed drug- 
giving physicians: Provided, however, that all persons so applying to 
said board for examination shall be examined only on the subjects of 
anatomy, physiology, pathology, and diagnosis, by said board, but 
no license shall be issued by said board to those who claim to be corre- 
spondence school course graduates, to  practice in this State." 

Chapter 764, Laws 1907, provided that any person who should prac- 
tice or attempt to practice that particular method of healing (oste- 
opathy) without having complied with the provisions of the act should 
be guilty of misdemeanor. Laws 1913, ch. 92, sec. 5, after inserting 
above amendment to  section 6, which brought under the provisions of 
the act of 1907 "all other nondrug-giving practitioners, by whatever 
name known or calling themselves," added the following at the end of 
said section 6 of the act of 1907: "and the punishment prescribed in this 
section shall likewise apply to  others embraced in the provisions of this 
amended act and violating any of its provisions." This simply makes 
the violation of the act, as amended, a misdemeanor. 

There are other amendments to the act of 1907, set out in said chapter 
92, Laws 1913. But the above shows the purport of the legislation. I n  
chapter 764, Laws 1907, the General Assembly provided for the exam- 
ination and licensing of nondrug-giving physicians known as osteopaths, 
in order to protect the public against incompetents and imposters pro- 
fessing to be osteopaths. The act of 1913, ch. 92, simply extends the 
act of 1907 to require the examination and licensing of "all other 
nondrug-giving practitioners, by whatever name known," and makes 
those violating this statute guilty of misdemeanor to  the same extent 

378 
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as  those had been who practiced as osteopaths without complying with 
the  requirements of the act of 1907. 

The power of the  Legislature to pass such statutes has been (317) 
fully discussed and settled in S.  v. Call, 121 N. C., 643, and S. v. 
Van Doran, 109 N. C., 864, as to  practitioners of medicine and surgeons. 
I n  S. v. Call, supra (p. 646), are enumerated many "other callings, 
whether skilled trades or professions, affecting the public and which 
require skill and proficiency," whose members must be examined and 
licensed. Since then the Legislature has required examination and 
license for following many other vocations. 

The subject has been fully and more recently discussed, in sustaining 
the  constitutional authority of the Legislature to regulate the practice 
of dentistry, by Mr.  Justice Walker, S. v. Hicks, 143 X. C., 689. 

I n  S. 21. Biggs, 133 N. C., 729, and in S. v. MacKnight, 131 h'. C., 723, 
this Court held tha t  the object of such legislation mias not to  give special 
or exclusive privileges t o  any special body of men, but solely for the 
protection of the public, and t o  prohibit imposition by any one passing 
himself off as competent to  engage in a practice or calling of a public 
nature when he was incompetent to do so. Therefore, it was held that 
the  act in regard to the practice of medicine and the examination pre- 
scribed therefor could not embrace osteopaths, who did not prescribe 
drugs or other medicine. 

By the act of 1907, Laws 764, it was intended to protect the public 
against imposition by those claiming to  heal diseases without the use of 
drugs as osteopaths. Since then those claiming to heal without pre- 
scribing drugs have taken various and numerous appellations, and thus 
have avoided the protection intended to be afforded the public as to 
"nondrug-giving physicians" by the act of 1907. I n  consequence, the 
act of 1907 was amended in 1913 to add after the word "osteopathy" the 
words, "or other nondrug-giving school of practice." The act also, as 
above set out, fully and elaborately prescribes that it should apply to  
all practice of healing of every kind that  was not drug-giving, excepting 
only "Christian Scientists or masseurs or any one following in his or her 
practice the orders of licensed drug-giving physicians.'' 

The object of the act of 1913 is simply to extend the protection to the 
public given by the act of 1907 as against all other nondrug-giving 
practitioners of healing, with the exception just quoted. Tha t  this is 
the scope of the act, and that  it is not intended to make compliance 
therewith a monopoly in the hands of "osteopaths," the act prescribes 
an examination only in the following subjects: "anatomy, physiology, 
pathology, and diagnosis." Less could not be required, reasonably, of 
any one holding himself out as competent to prescribe for "the ills tha t  
flesh is heir to." 

379 
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The statute makes a violation of the act of 1907 a misdemeanor, and 
the act of 1913 makes a violation of the act in its extended scope, taking 

in other nondrug-giving practitioners, "likewise a misdemeanor." 
(318) The object of the act, as already said, is not to give "osteo- 

paths," or any school of practice, a monopoly, but to  protect the  
public by requiring of all nondrug-giving practitioners, with the excep- 
tions named, the prescribed examination and license. 

To give this statute any effect, i t  was necessary to make its violation 
a misdemeanor. The power of the Legislature to pass such enactments 
has been already considered in the cases above cited, and the intent of 
this statute is clearly and solely for the protection of the public. -4n 
uneducated, ignorant, and incompetent doctor turned loose on a helpless 
community is as deadly as a park of artillery. 

Upon the special verdict the court shall have held the defendant 
guilty. 

Reversed. 

Cited: 8. v.  Lockey, 198 N.C. 555; S. v. Harris, 216 K.C. 766; S. v. 
Baker, 229 N.C. 77. 

STATE v. S. A. GIBSON. 

(Filed 22 April, 1915.) 

1. Criminal Law-Indictment-Proof-Variance-Constitutional Law. 
The evidence must, a t  least in substance, correspond with the charge of 

an indictment for a criminal offense, and sustain it  in order to conrict the 
defendant, as  he has the constitutional right to be informed of the nccusa- 
tion against him. Const., Art. I ,  sees. 11, 12, and 13. 

2. Same-Note-Money-Nonsuit-Interpretation of Statutes. 
The indictment for false pretense must describe the things alleged to 

have been thereby obtained with reasonable certainty, and by the nanie 
or term usually employed to describe i t :  and where the indictment charges 
obtaining money by a false pretense, and the State's evidence tends only to 
show that  the defendant had obtained the signature of the provcutor as 
an indorser or surety to a negotiable instrument under the aswrtion that  
others, whose financial responsibility was laown to him, had 11roml.ed to 
sign, as  cosureties, and shall sign before negotiation, which  as in all  
respects false ; that the defendant obtained money thereon from the bank 
with his signature alone, which he had been forced to take up n it11 his own 
note, there is a fatal variance between the charge and the l~root,  and 
defendant's motion to nonsuit should be sustained. Laws 1913, ch. 73 
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3. ,Same-Motions-Arrest of Judgment-Amendments. 
The State must prove the charge of a criminal offense as laid in the 

bill. without power to amend against the will of the defendant; and where 
the charge is made of obtaining money under a false pretense, and the 
e~ idence  tends only to show that a note has been obtained, a motion to 
nonsuit is the proper method of raising the question of variance (Laws 
1913, ch. 73) ,  and a motion in arrest of judgment should be denied. 

4. Criminal Law-Indictments-Variance-h'ew Indictment. 
Where an indictment for a false pretense in obtaining money has failed 

on account of a variance in the proof tending to show that  a signature to 
a note had been thus obtained, it is open to the State, upon another and 
proper indictment, to convict for the offense of obtaining the signature by 
false pretense, under Revisal, see. 3433; and should the solicitor send an- 
other bill with averments agreeing with the proof, the trial court may 
hold the defendant to answer this indictment. 

APPEAL by defendant from Lyon, J., a t  August Term, 1914, of (319) 
ROCKINGHAM. 

The defendant was charged in the court below with obtaining money 
under false pretenses, upon the following indictment: 

The jurors for the State, upon their oaths, present: That S. A. Gib- 
son, late of the county of Rockingham, wickedly and feloniously devis- 
ing and intending to cheat and defraud William S. Martin, on the 23d 
day of October, A. D. 1912, with force and arms a t  and in the county 
aforesaid, unlawfully, knowingly, designedly, and feloniously did unto 
William S. Martin falsely pretend that Thomas Knight, T.  H. Barker, 
and A. F. Tuttle had consented to become sureties for said S. A. Gibson 
on a note for the sum of $350, and that  he, said S. A. Gibson, had to  get 
another on the note with said Thomas Knight, T .  H. Barker, and A. F. 
Tuttle, and that their signatures would be secured on said note before 
its transfer or disposal. Whereas, in truth and in fact, said Thomas 
Knight, T. 1-1. Barker, and A. F. Tuttle had not consented to become 
sureties for said S. A. Gibson on a note for $350. By means of which 
said false pretense he, the said S. A. Gibson, knowingly, designedly, and 
feloniously did then and there unlawfully obtain from the said William 
S. Martin the following goods and things of value, the property of 
William S. Martin, towit, $350, with intent then and there to defraud, 
against the statute in such case made and provided, and against the 
peace and dignity of the State. 

S. P. GRAVES, 
Solicitor. 

W. S. Martin, the prosecutor, testified: "At the time of the alleged 
offense I lived in the town of Leaksville, Rockingham County, and was 
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engaged in the livery business. The defendant came to  me a t  my office 
and asked me to go on his note with T .  H. Barker, Thonias Knight, and 
Dr. Tuttle, for the sum of $350; that  he, S. A. Gibson, had seen Barker, 
Knight, and Tuttle, and that  they had agreed to sign the note with me. 
I told Gibson to get the othcr men to sign i t  and I would sign it. Gibson 
said he wanted to  use the note that evening, and that  if I would sign it 
then, he would go ilnmcdiately and get the signatures of the others. I 
knew T .  H. Barker, Thomas Knight, and Dr. Tuttle; they were resi- 
dents of the same town, and I kncw of their solvency. The note was t o  
run three months, being dated 23 October, 1912. 1 would not sign the 
note alone, and relied upon the statement made to me by tlic defendant, 
that the three parties named had promised to hecome sureties or in- 
dorscrs thereon. Upon these representations made to me by the defend- 
ant, I signed the note and never kncw but that they were sureties 
thereon until I was notified by the Rank of Leaksville, in which the note 
had been discounted, of its maturity, and a demand was made upon me 

for paymmt thereof, when I discovered that my name alone 
(320) appeared as surety, none of the others, Barker, Knight, nor 

Tuttle, having signed it. 1 took up the note upon demand of the 
bank, by the renewal thereof in my own nanic, and became solely re- 
sponsible for its payment." Therc was evidence by three witnesses, 
A. F. Tuttle, Thon-~as Knight, and F. T. Barker, that  they hiid not 
promised or agreed to sign the note as suretics, and no one of them had 
promised to sign it  as surety. There was also further evideilce as to 
how the note mas taken up in the bank by the prosecutor. 

The defcndant moved for a nonsuit under the stalute (Public Laws 
1913, ch. 73) because the State had failed to make out a case against 
tlie defendant upon all the evidence. The motion was ovcrrulcd, and 
defendant excepted. Thcre was a verdict of guilty. Defendant rnovcd 
in arrest of judgment. Molion overruled. Judgmcnt on tlic verdict, 
and defendant appealed. 

Attorney-General Rickett and Assistanf Attornev-General Cnlvert 
for the State.  

P.  W .  Glidewell and Mannzng & Ktfchin  for d e f ~ n d n n f .  

WALKER, J., after stating tlie case: It is an elementary rule in the  
criminal law that  a defendant must be convicted, if a t  all, of thc  par- 
ticular offense alleged in the bill of indictment. He has thc constitu- 
tional right t o  be informed of the accusation against him, "by indict- 
ment, presentment, or impeachment," and no person sEiall be convicted 
of any crime but by the unanimous verdict of a jury upon the chargc so 
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made. Const., Art. I, secs. 11, 12, and 13. The evidence, therefore, 
inust correspond with the charge and sustain it, a t  least in substance, 
before there can be a conviction. The defendant contends that  the 
evidence in this case does not so correspond with the charge, and does 
not, in law, support it, but that  there is a fatal variance between the 
two. If this be so, the verdict was wrong and cannot stand. He  is 
charged in the bill with obtaining money, towit, $350, by a false pre- 
tense, while the proof tends to  show only that, while he made the false 
representation knowingly and corruptly, he did not obtain money by 
reason thereof, but was induced t o  part with the note, which he signed 
for the defendant, and which he afterwards "took up" with another note 
signed also by himself, and that he has never paid any money on the 
note, and certainly none t o  the defendant. All the defendant got was a 
note signed by the prosecutor; how it  was done and to whom payable 
does not appear. The defendant never got any money from the prose- 
cutor. What he did get, we presume, was paid by the bank t o  him. 
There was a fatal variance between the allegation in the bill and the 
proof. It is the general rule that the thing obtained by the false pre- 
tense, as in the case of the thing stolen in larceny, must be described 
with reasonable certainty, and by the name or term usually employed 
to describe it. McLain's Cr. Law, sec. 595; S. 7 ; .  Reese, 83 N. C., 
637. A promissory note must be described as such and not a5 (321) 
money. 3 Bish. New Cr. Proc., p. 1691, sec. 732 ( 3 ) .  We never 
properly speak of such a note as "money" or as "so many dollars." 
Money is any lawful currency, whether coin or paper, issued by the 
Government as a medium of exchange, and does not embrace within its 
meaning a note given by one individual to another or otherwise put in 
circulation. Our statute in regard to larceny, embezzlement, and false 
pretenses makes the distinction clearly and unmistakably. It makes 
indictable the obtaining by a false token or other false pretense any 
"money, goods, property, or other thing of value, or any bank note, 
check, or order for the payment of money, issued by or drawn on any 
bank or other society or corporation within this State, or any of the 
United States, or any treasury warrant, debenture, certificate of stock, 
or public security, or any order, bill of exchange, bond, promissory note, 
or other obligation, either for the payment of money or for the delivery 
of specific articles, with intent to  cheat or defraud any person or corpo- 
ration." Revisal, sec. 3432. It will be seen from this provision of the 
statute that  it classifies those things the obtaining of which by a false 
pretense is made criminal, and carefully distinguishes between them, 
and assigns to  each its own proper name and designation, as something 
separate and distinct from the others. It was held in Corn. u. Hozae, 
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132 Mass., 250,258, that an averment of obtaining a sum of money by 
false pretense is not supported by proof of obtaining a certificate of 
deposit of a bank, as the property should have been more accurately 
described and by its usual name, and that  variance was not cured by 
their statute of jeofails and amendments. And to like effect i t  was held 
in Carr v. Xtate, 104 Ala., 43, that  to  warrant a conviction under an 
indictment which charges the defendant with having embezzled or 
fraudulently converted to  his own use money, the evidence must show 
that  the money came into the possession of the defendant; and the proof 
that  the defendant received only a check, and not money, will not sus- 
tain a verdict of guilty. Illustrations of the strictness of the rule may 
be found in many of the cases on the subject. Berrien v. Xtate, 83 Ga., 
381, where it was held that an indictment for falsely and fraudulently 
mortgaging a "dark bay mare mule" was not supported by proof that  
the defendant mortgaged a "mouse-colored mare mule named Mag," 
as he would not be protected by an acquittal or conviction in a future 
indictment for having fraudulently mortgaged a mule of the latter 
description. Barclay v. State, 55 Ga., 179. Also as to a like variance 
in the description of a note. Wallace, 79 Tenn., 542. And as to a fatal 
variance between a description of "United States legal tender notes" 
and "National bank notes." People v. Jones, 5 Lansing (N. Y.) ,  340. 
To  same effect, Harris v. State, 30 S. W., 221. I n  Corn. v. MacMarri- 

man, 15 Pa., Co. Ct. Rep., 495, the charge that defendant robbed 
(322) the prosecutor of a promissory note was held not sustained by 

proof that  he robbed him of "money" or "so many dollars." Tha t  
is our case with the terms reversed, and the rule should apply con- 
versely. Where the defendant was charged with obtaining a clay-bank 
mare by a false pretense as to  the qualities of a "sorrel horse," and the 
proof was that he got a "saddle horse," we held it to be a material 
variance, Justice Hoke saying that,  "under the authorities, there would 
seem to be a clear case of variance between the allegation and the proof, 
and the jury should have been so instructed." S, v. Davis, 150 N. C., 
851, citing S. v. McWhirter, 141 K. C., 809; S. v. Corbitt, 46 N. C., %4. 
So it was held in S. v. Hill, 79 S. C., 256, that  a charge that  defendant 
had injured a "cow" was not proved by showing an injury to an "ox." 
See, also, S. v. Ray, 92 S. C., 810; S. v. Miller, 93 N. C., 511. The dif- 
ferences in the above cases between "allegatn and probata" were not as 
marked or as substantial as is the difference in this case between 
"money') and "a pron~issory note." They are two distinct things, each 
having its well known meaning and name in the parlance of the people 
as well as in the law. An action for "money" would not permit of a 
recovery for a note, without amendment. You cannot amend an indict- 
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m e n t a t  least, against the will of the defendant. You must abide by 
its terms, and prove the charge as it is laid in the bill. A variance 
cannot be taken advantage of by motion in arrest of judgment. S. 2).  

Foushee, 117 N. C., 766; S. v. Ashford, 120 N.C., 588; S. v. Jarvis, 129 
N. C., 698. It is waived if there is no objection to  it before the verdict 
is rendered, as those cases show. But a motion to  nonsuit is a proper 
method of raising the question as to  a variance. It is based on the 
assertion, not that there is no proof of a crime having been committed, 
but that  there is none which tends to  prove that the particular offense 
charged in the bill has been committed. I n  other words, the proof does 
not fit the allegation, and, therefore, leaves the latter without any evi- 
dence to  sustain it. It challenges the right of the State to a verdict 
upon its own showing, and asks that the court, without submitting the 
case to  the jury, decide, as matter of law, that the State has failed in 
its proof. 

The judge should have sustained the motion and dismissed the indict- 
ment; but this will not prevent a conviction upon another indictment 
for obtaining the note by a false pretense, and this follows from what 
we have said. A party is indictable under Revisal, sec. 3433, for ob- 
taining a signature to  any written instrument, the false making of 
which would be punishable as forgery. The evidence offered at the 
trial proved an indictable offense, but not the one alleged in the bill. 
We presume the solicitor will send a bill with averments agreeing with 
the proof he can make, and the court may hold the defendant to  answer 
another indictment. 

The judgment is reversed, the verdict set aside, and the bill of (323) 
indictment dismissed as of nonsuit. 

Reversed. 

Cited: S. c., 170 N.C. 699; S. V .  Carlson, 171 N.C. 824, 826; S. v. 
Harbert, 185 N.C. 762, 764; S. v. Corpening, 191 N.C. 753; 8. v. Mon- 
tague, 195 N.C. 22; S. v. Johnson, 195 N.C. 507; S. v. McLeod, 198 N.C. 
653; S. v. Jackson, 218 N.C. 375, 377; S. v. Smith, 219 N.C. 401; 
Whichard v. Lipe, 221 N.C. 54; S. v. Snzith, 221 K.C. 405; S. v. Forte, 
222 N.C. 538; S. v. Law, 227 N.C. 104; S. v. Hicks, 233 N.C. 34. 
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(Filed 22 April, 1916.) 

1. Criminal Law-Frivolous Prosecution-Prosecutors-Costs - Notice - 
Constitutional Law-Statutes. 

It is necessary for the trial court, in order to adjudge the prosecution 
of a criminal action to be frivolous and malicious and tax the costs against 
the prosecutors who have employed attorneys to assist the solicitor, to give 
the prosecutors notice of such action and hear the matter according to the 
"law of the land." Revisal, see. 1295, section 17 of the Bill of Rights, 
N. C. Const. 

2. Constitutional Law-Bill of Rights-Due Process. 
The "law of the land" as  used in our Bill of Rights is equivalent to "due 

process of law," requiring in its essential elements that notice and oppor- 
tunity to defend be given the party accused. 

3. Same-Sppeal and  Error-Findings of Court-Frivolous Prosecution- 
Costs-Procedure. 

Where the trial judge has dismissed a criminal action as  being frivolous 
and malicious, and taxed the prosecutors with costs, and i t  appears from 
his findings of record that  he has done so without any proper consideration 
of their affidavits in support of their position, and relevant to the issue, so 
as  to deprive them of the benefits of due process of law, his order will be 
set aside on appeal, leaving the matter open for proper adjudication. 8. u. 
B n n ~ i l t o ? ~ ,  106 N. C., 660, cited and distinguished. 

-APPEAL by prosecutors from Peebles, J., a t  Fall Term, 1914, of JONES. 
This was a bill of indictment found by the grand jury. 
At the close of the State's testimony, his Honor being of opinion that 

the prosecution was frivolous and malicious, so adjudged, and ordered 
that  E. H. Bell and F. M. Jenkins, who had assisted in employing coun- 
sel to aid the solicitor, should be marked as prosecutors; that  they be 
taxed with the costs and placed in the custody of the sheriff "till the 
costs be paid." These parties, having duly excepted, appealed to  the 
Supreme Court. 

L. I .  Xoore  and J .  K.  Warren for appellants. 
S o  counsel contra. 

HOKE, J. The statute of this State which authorizes the court to 
mark one as prosecutor in a criminal action (Revisal 1905, sec. 1295) 
contains the proviso: "That no person shall be made prosecutor after 

the finding of the bill unless he shall have been notified to show 
(323) cause why he should not be made the prosecutor of record,'' and 
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by the language of this provision, or even by the very fact that  
notice is required, i t  is clearly contemplated that  the parties interested 
shall have their cause heard, and heard, too, according to the "law of 
the land." This term, "law of the land," as used in the 17th section of 
our Bill of Rights, has received notable and approved definition as: 
"Law which hears before it  condemns; which proceeds upon inquiry 
and renders judgment only after trial." I n  Parish v. Cedar Works, 133 
N. C., 478. it is held to be the equivalent of "due process of law," as it  
is expressed in the Federal and many of our State constitutions; and in 
Simon v. Craft, 182 U. S., 427, it is said that the essential elements of 
due process of law are "notice and opportunity to  defend." 

In  Connor and Cheshire's Constitutions, a t  page 58, in speaking to 
these requirements of ('notice and hearing," embodied in the constitu- 
tional pro~ision, the learned annotators, among other things, say: '(No- 
tice and hearing are essential to  constitute due process of law or the 
'law of the land,' and it is necessary that  a party be cited and have his 
day in cou~t ,  upon which he niay appear and defend himself and his 
rights and his property." And again: "Due process of law not only 
requires that a party should be brought into court, but that he shall 
have opportunity, when in court, t o  establish any fact that,  according 
to the usages of the common law or the provisions of the constitutions, 
would be a protection to him or his property," citing S. v. Cutshall, 110 
N. C., 538, and other cases. 

On perusal of the facts presented, it clearly appears that these appel- 
lants have had no hearing of their cause within the meaning of these 
principles. At the trial, which seems to have taken place on Tuesday 
of the term, 8 December, his Honor, on motion, dismissed the action 
and, being of opinion that  the prosecution was frivolous and malicious, 
called on E. H. Bell, who was present in court, to  show cause why he 
should not be marked as It does not clearly appear whether 
the order as to Bell was then made or later, but, on being asked by 
counsel if he would not hear from Bell, his Honor replied that he would, 
and thereupon issued a citation to  F. M. Jenkins returnable on Friday 
follon-ing, and, when the cause was again called, after notice served on 
Jenkins, the appellants were in court, ready with their own and numer- 
ous affidavits of the best citizens of the community tending to show 
good faith on part of appellants and that  defendants in the bill of in- 
dictment were guilty as charged, many of them to the effect that "both 
of the appellants were men of high character and integrity, who stood 
for all things which make for the best moral standards of citizenship in 
the town of Maysville, where they reside; that  they are men of kind 
hearts, good judgment, and common sense; that  each has a fam- 
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(325) ily, consisting of wife and several children, all of whom deport 
themselves as good moral citizens," etc. Others made averment 

of facts and relevant incidents tending to show guilt on part of defend- 
ants in the principal case, and which were known to appellants when 
they agreed, with other citizens, to  employ special counsel to aid the 
solicitor in the prosecution. His Honor declined to hear or consider 
the affidavit of E. H.  Bell or any supporting affidavits of "outsiders" on 
the subject, but finds that "he" did not make the order before he heard 
the affidavit of Jenkins." I n  reference to  this, to  quote from his Honor's 
findings on the subject, he says: "The statement that  I found the facts 
before I heard the answer of Jenkins is not correct. It is true that I 
refused to hear affidavits of outsiders and their petitions. Bell mas in 
court when I called on him to show cause why he should not be marked 
as prosecutor and be made to pay the costs. He showed none, and I 
made the order. The solicitor asked if I would not hear from Bell. I 
told him I would, and nothing else was said until late Saturday after- 
noon, when 31. Warren asked to be allowed to read Bell's answer and 
affidavits. I had decided to hear nothing more from Bell, declined t o  
hear his answer and affidavits, because I had made up my mind that the 
prosecution was malicious, and did not want to consume any more time 
with the matter." 

I n  the disposition made of this appeal we do not intend to impair or 
qualify our former decisions on the subject, notably S ,  v. Hamilton, 106 
N. C., 660, and S.  v. Roberts, 106 N. C., 662, t o  the effect that, on a 
hearing of this character, the findings of fact by the trial judge are con- 
clusive. I n  the disposition of these and like motions there must neces- 
sarily be some tribunal having the power to determine the ultimate 
facts on which the rights of the parties depend, and we think the cases 
which refer this power to the trial judge, who is present and has oppor- 
tunity to personally observe and note the circumstances and attendant 
conditions, are grounded in good reason; but, on the facts as they ap- 
pear from his Honor's findings, and we think it not improper to  say that  
he has spread them on the record with commendable candor, we are of 
opinion that  these men, as heretofore stated, have had no proper hear- 
ing, within the meaning of the constitutional provision, and that the 
judgment against them must be set aside. 

This will be certified, that  the order and findings by which appellants 
have been marked as prosecutors and taxed with the costs be set aside 
and the question reheard in accordance with law and the course and 
practice of the court. 

Reversed. 

Cited: S. v. Speller, 229 N.C. 70. 
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STATE r. WAIlTER a. KENNEDY. 
(326) 

(Filed 28 April, 191.5.) 

1. Murder-Self-defense--Quitting the Combat. 
In order to establish a perfect self-defense for a homicide in a fight 

wronpfr~lly brought about by the defendant, especially when he has done 
so by n battery, i t  n ~ n s t  be shown by him that, a t  a time prior to the act 
of liillinq, lie had "quitted the combat"; and while this expression does 
not necessarily imply a physical withdrawal a t  the peril of life and limb, 
he must show a n  abandonment in good faith and that  he had so signified 
to his iad~ersary. 

2. Same-I'rior t o  Killing-Time of Killing-Trials-Instructions. 
One ~ l l o  has bronght about a fight resulting in the death of his adver- 

SiIry cannot ~naintnin a perfect srlf-defense by showing that a t  the pre- 
cise time the act  was couimittcd he was sorely pressed and could not 
abandon the combat with proper regard for his own safr ty;  and where 
the eridencr on behalf of the State tends to show that  the defendant 
walked into the store of the deceased, quarreled with him, slapped him 
in the face while holding a pistol in his hand, and then shot and killed 
hiin with it, and on behalf of the defendant, that he had been first as- 
mnlted by the deceased and his brother, who knocked him against a 
partition in the barber shoi), then to his knees, con t in~~ing  to beat him on 
the head and shonldrrs, when lie said, "Boys, get off of me" three or four 
times. then threatened to shoot, and as  they did not do so, he fired the 
fatal <hot: Held ,  up011 this conflicting evidencr, the charge of the court 
n:ts correct, which, in substance, instructed the .jury that if the defendant 
prorolied the assault and fought willingly and wrongfully he would a t  
least be guilty of uianslaughter, unless, before delirering the fatal shot, 
he h;1d in good faith abandoned the difficnlty, and retreated as  fa r  as  he 
conld T\ ith safety. 

8. Evidence-Dying Declarations-Weight of Evidence-Court's Discretion 
-1nstroctions. 

Whilc dying declarations are  not made under oath and subject to cross- 
e\;nnination, and should be considered by the jnry wit11 a certain amount 
of cantion, the way in which this caution may be espressrd, in  a charge 
to the jnry, is, to a great extent, left to the discaretion of the trial judge, 
who having properly charged thereon in this case, exception thereto thnt 
he had not used the language approved in a certain precedent will not be 
sustained on appeal. 

APPEAL by defendant from Lane, J., at  November Term, 1914, of 
STANLIT. 

Indietrncnt for murder of one John (called Johnnie) Morton. 
I t  was proved that, on 7 March, 1914, about 5 p. n ~ . ,  a t  Oakboro, in 

said county, Johnnie Morton was shot and mortally wounded by Walter 
Kenncdy, and died of the wound about four days thereafter. 
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There was evidence on the part of the State tending to sl~ow that 
Kennedy and one Pointer, a lightning-rod agent, were driving by the 
storc of deceased, where the latter and William Osborne and several 
others then were, and received the impression that some one in the store 

cursed Pointer, referring to liirn as a "damned old lightning-rod 
(327) agent"; that the buggy was stopped, and Pointer, going in the 

store, inquired who cursed him, repeating tlic charge. Some one 
said no such talk was in here, and Kennedy replied, "You can't bluff 
me; some of you said it," and the two walkcd out, Kennedy going into 
a barber shop near by; that shortly tliercaftcr, Columbus Morton, who 
had been in the barber shop, went into his brother's store and told him 
he could go and bc shaved, as the brother could mind the store for him, 
and Johnnie walkcd into the barber shop, and as he was about to take 
his seat in one of the chairs, Johnnie said, "Kennedy, there was a mis- 
take about that cursing," and Osborne said, "Yes, Walter, there was a 
misunderstanding," when Kennedy said, "You can't scare me or bluff 
me," and slapped Morton in the face, and Morton put his hand on 
Kennedy's shoulder and said, "Why, Walter, what do you mean?" and 
Kennedy shot him in the body under the arm, inflicting the wound of 
which he died. 

Connor Smith and Finlcy Hinson, eye-witnesses of all or a part of the 
occurrence, and the dying declaration of the deceased were in substan- 
tial accord as to this version, and the account received confirmation 
from the declaration of Kennedy, telling how the bullet entered and 
ranged. Tlic course of the ball also was in support of the position of 
the Statc that the pistol was fired and the wound inflicted while the 
parties were in an upright position. 

One of thc State's witnesses testified that Kennedy had his pistol out 
when he first slapped the deceased in the face, and it was argued by thc 
State that the bruises found on the knees of Kennedy, after the killing, 
were caused in the struggle which occurred when the father and brother 
of the defendant took the weapon away from him. 

The evidence of the defendant tended to show that, after the talk at  
the store, defendant went into the barber shop to get a shave, and, while 
he waited for the water to heat, Osborne came in and said: "Kennedy, 
I don't like to be accused of a thing I'm clear of," and ITT. said, "Mr. 
Osbornc, I haven't accused you of anything you didn't do," etc., and hc 
said, "You accused me of cursing Pointer, and I didn't do it," and W. 
said, "I don't say you are the man," etc. Osborne replied, "I'm not the 
man; I never fought any, but I'm not like thc man who can't." "Then 
Jolinnie came in and said, 'Walter Kennedy, you are trying to run my 
business,' and I rcplied, 'I am not, and I don't want to run any such 



K. C.] SPRING TERM, 1915. 

business as you run, and you can't run mine.' And when I said that he 
struck me-right up here on the head. (Witness indicates on head.) 
I kinder dodged down, and he knocked me back against the partition 
right a t  the back of the stove. That partition is between where we were 
and the little back room, and there are some curtains hung up there. He  
knocked me against that partition, and then his brother, Lum Morton, 
come in. He is the one that was on the stand here yesterday. 
And Lum Morton said, 'Damn him, let me get hold of him, and (328) 
I'll fix him,' and he caught me in the collar and jerked me to my 
knees; both of them beating me in the back of the head and shoulders, 
he striking my right shoulder, and I said, 'Boys, get off of me,' three or 
four times, and I said, 'If you don't, I'll shoot you off,' and they 
wouldn't do i t ;  so I drew my gun and fired. They bruised my shoulder 
and back of my neck; my head was sore, and my knees were scarred up 
and skinned. I hurt my knees on the floor. I would rear up and t ry to  
get up ~ ~ i t h  them, and they would press me back to the floor, and that  
is hox  my knees got bruised. My  clothes were cut, on the left side. I 
asked them three or four times to get off. Lum Morton caught hold of 
me in the collar. It tore my collar loose in the hole. My  clothes are 
there in that  suitcase. Both of my coats were cut. My coat and over- 
coat, too. My  collar was torn and my coat and overcoat were cut. It 
cut through the overcoat. I did not see the knife. I felt i t  when he cut 
my coat. I felt my coat pulling from me, and kinder zip, zip; sorter 
that  way. (Collar, cravat, and overcoat were exhibited in court, and 
witness showed the torn and cut places on same.) I shot John Morton 
t o  save my own life. I thought they were going to kill me. They would 
not get off of me. When the gun fired, they left me. They ran out when 
the pistol fired, and my brother was the first man that  came to me, and 
he said, 'Don't shoot any more.' His name is Vander. He took my gun 
and said, 'Don't shoot any more,' and I said, 'Here, take my gun, and 
keep them off of me.' I told him that and handed him my gun, and 
I walked out of the door. John hforton run out. I never did see him, 
but where they say he fell a good many were rushing up around there." 

The testin~ony of the father and brother of the defendant was in sub- 
stantial support of defendant's account. Cuts on his coat and bruises 
on his knees were proved to have been shown not long after the occur- 
rence; certainly that  same night or early next morning. 

His Honor charged the jury, fully reciting the positions of the parties 
and much of the evidence. 

There was verdict of guilty of manslaughter. Judgment on the ver- 
dict, and defendant excepted and appealed, assigning for the error a 
portion of his Honor's charge, as follows: "Now, the law is that if a 
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person by his own conduct, either by words or acts, calculated and 
intended to provoke a difficulty, induces or provokcs another to assault 
him, and a combat ensues, and the person who provokes another to 
assault him fights willingly and wrongfully, he is a t  least guilty of man- 
slaughter, unless, before delivering the fatal blow or act, he has in good 
faith abandoned the difficulty and retreated as far as he can with safety, 
and then only can he be hcard to plead self-defense, if he has been at 

fault in bringing on the difficulty." 
(329) And the refusal to give the following prayer in refercnce to the 

dying declarations of the deceased: "The admission of dying 
declarations is the exception to the general rule of evidence which re- 
quires that the witness should be sworn and subjected to a cross-exam- 
ination. The solemnity of the occasion may reasonably be held to 
supply the place of an oath, but nothing can fully supply the absence 
of a cross-examination. Such declarations should be received with 
much caution on account of the absence of such cross-examination, and 
the jury in this case in passing upon the credibility of the alleged 
dying declaration in this case should take into consideration that the 
deceased was not subjected to a cross-examination." 

Attorney-General Bickett and Assistant Attorney-General Calvert 
for the State. 

J. 6. Brooks, F. I. Osborne, R. I,. Smith, R. E. Austin, G. D. R. Rey- 
nolds, A. C. Huneycutt, J. J. Parker for defendant. 

HOTCE, J., after stating the case: In S. v. Brittain, 89 N. C., 481, and 
in reference to defendant's first exception, this Court held: "Where a 
prisoner makes an assault upon A. and is reassaulted so fiercely that the 
prisoner cannot retreat without danger of his life, and the prisoner kills 
,4.: Held, that the killing cannot be justified upon the ground of self- 
defense. Thc first assailant does the first wrong and brings upon him- 
self the necessity of slaying, and is therefore not entitled to a favorable 
interpretation of the law." And, in support of the position, Ashe, J., 
delivering the opinion, quotes from Lord Hale, as follows: "If A. 
assaults B. first, and upon that assault B, reassaults A., and that so 
fiercely that A. cannot retreat to the wall or other non ultra without 
danger of his life, and then kills R., this will not be interpreted to be 
se defendendo, but to be murder or simply homicide, according to the 
circuinstances of the case; for otherwise we should have all the cases of 
murder or manslaughter, by way of interpretation, turned into se de- 
fendendo. The party assaulted, indeed, shall, by the favorable inter- 
pretation of the law, have the advantage of this necessity to be inter- 
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preted as a flight, to  give him the advantage of se defendendo, when the 
necessity put upon him by the assailant makes his flight impossible; 
but he that first assaulted hath done the first wrong, and brought upon 
himself this necessity, and shall not have the advantage of his own 
wrong to gain the favorable interpretation of the law, that that neces- 
sity which he brought upon himself should, by the way of interpreta- 
tion, be accounted a flight to save himself from the guilt of murder or 
manslaughter." 

The same position is stated by the Court in Garland's case, 138 N. C., 
675, as follows: "It is the law of this State that where a man provokes 
a fight by unlawfully assaulting another, and in the progress of 
the fight kills his adversary, he will be guilty of manslaughter a t  (330) 
least, though at the precise time of the homicide it was necessary 
for the original assailant to  kill in order to  save his own life. This is 
ordinarily true where a man unlawfully and willingly enters into a 
mutual combat with another and kills his adversary. I n  either case, in 
order to excuse the killing on the plea of self-defense, it is necessary for 
the accused to show that he 'quitted the combat before the mortal 
wound was given, and retreated or fled as far as he could with safety, 
and then, urged by mere necessity, kills his adversary for the preserva- 
tion of his own life.' " Foster's Crown Law, p. 276. The same author 
says, on page 277: "He, therefore, who, in case of a mutual conflict, 
would excuse himself on the plea of self-defense, must show that before 
the mortal stroke was given he had declined any further combat and 
retreated as far as he could with safety, and also that he killed his 
adversary through mere necessity and to avoid immediate death. If he 
faileth in either of these circumstances he will incur the penalty of man- 
slaughter," citing also the above passage from Lord Hale and Brittain's 
case, supra, in support and illustration of the principle. 

It may be well to  note that the term "quitting the combat," within 
the meaning of these decisions, does not always and necessarily require 
tha t  a defendant should physically withdraw therefrom. If the counter 
attack is of such a character that  he cannot do this consistently with 
safety of life or limb, such a course is not required; but before the right 
of perfect self-defense can be restored to  one who has wrongfully 
brought on a difficulty, and particularly where he has done so by com- 
mitting a battery, he is required to  abandon the combat in good faith 
and signify this in some way to his adversary. The principle here and 
the basic reason for i t  is very well stated in case of Stoffer v. The State, 
15 Ohio St., 47: "There is every reason for saying that the conduct of 
the accused relied upon to sustain such a defense must have been so 
marked in the matter of time, place, and circumstance as not only to  
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clearly evince the withdrawal of the accused in good faith from the 
combat, but also as fairly to  advise his adversary that his danger has 
passed and to make his conduct thereafter the pursuit of vengeance 
rather than measures taken to repel the original assault." ,4nd when, 
as heretofore shown, the counter assault is so fierce that  the original 
assailant cannot comply with this requirement, then, in the language 
of Lord Hale, ('He that first assaulted hath done the first wrong and 
brought upon himself this necessity, and shall not have the advantage 
of his own wrong to gain the favorable interpretation of the law, that  
that  necessity which he brought on himself should, by way of interpre- 
tation, be accounted a flight to save himself from murder or nian- 
slaughter." 

The doctrine as stated has been applied or recognized as sound in 
principle in well considered cases here and elsewhere and is given 

(331) also in text-book of approved excellence. S. v. Pollard, 168 
N. C., 116; S. v. Dove, 156 N. C., 653; S. v. Kennedy, 91 K. C., 

572; Parker v. The State, 88 Ala., 4 ;  S, v. Silas Darling, 202 No., 150; 
S. v. Smith, 37 Mo. App., 137; S. v. Hawkins, 18 Ore., 476; Kuney v. 
The People, 108 Ill., 519; 8. v. Benham, 23 Iowa, 154; 1 McLean Crim. 
L., sec. 309; Clark's Crim. L., p. 183; 25 A. and E., pp. 270-271. 

I n  1 Hawkins P1. Cr., p. 87, the learned author states the position 
in even stronger terms, as follows ich. 11, sec. 7) : "According to some 
good opinions, even he who gives another the first blow, in a sudden 
quarrel, if he afterwards do what he can to  avoid killing him, is not 
guilty of felony. Yet such a person seems to be too much favored by 
this opinion, inasmuch as the necessity to  which he is a t  last reduced 
was at first so much owing to his own fault." 

The charge of his Honor, then, was in strict accord with the doctrine 
as it obtains in this jurisdiction, and, this being true, we may not ap- 
prove the argument urged upon us by the learned counsel, that a man 
who wrongfully brings on a fight niay maintain the position of perfect 
self-defense because, at  the precise time of the homicide, lie was "sorely 
pressed" and could not abandon the combat with any proper regard for 
his safety, citing Ingold's case, 49 N. C., 217. According to the testi- 
mony, as it has been evidently accepted by the jury, his client, "armed 
with a deadly weapon, wrongfully began the difficulty by slapping the 
deceased in the face, and he never a t  any time after that ceased the 
conibat or gave any sign of doing so. The statement in his own testi- 
mony that  he said, "Get off me, boys," two or three times, and then, 
"Get off me, or I'll shoot you off," presents him in no such attitude as 
the law requires to restore his right of perfect self-defense, and while, 
according to his own account, he was being "sorely pressed" at the pre- 
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cise time of the killing, it was a necessity brought about by his own 
wrong, and, in our opinion, under the law and the testimony, he has 
been properly convicted. 

True, there are numbers of decisions on this subject, and by courts of 
high repute, that the requirement that one in the wrong a t  the beginning 
shall cease the combat in good faith and signify this to  his adversary 
before the right of self-defense is restored to  him, should only apply 
when the original assault was felonious, or a t  least of a character im- 
porting menace of death or great bodily harm; but in many of these the 
person indicted had been convicted of the offense of murder and the 
courts were dealing chiefly with the right to  a new trial of that supreme 
issue, and may not have been specially attentive to  the right of self- 
defense. This was, perhaps, true in Ingold's case, cited by counsel; but 
to  the extent that Ingold's case gives countenance to  the principle that  
one who has wrongfully commenced a fight may maintain the 
position of perfect self-defense because, a t  the time, he is "sorely (332) 
pressed," and without having given any intimation of his pur- 
pose t o  abandon the combat, the same is not in accord with our later 
decisions, and may be considered as disapproved. The case of Foutch 
v. State, 95 Tenn., 711, reported in 45 L. R. A., 687, and S. u. Gordon, 
191 Mo., 114, reported in 109 Am. St. Reports, are to  the effect that  
mere opprobrious or insulting words, though resulting in a difficulty, 
should not, of themselves, be held to  deprive a man of the right of self- 
defense; decisions that  are not apposite t o  the facts presented in this 
record and which may not, in all cases and necessarily, antagonize the 
principles we approve in the disposition made of the present appeal. 

On the second exception the prayer of defendant in reference to the 
dying declarations is taken, in exact terms, from the opinion in S. v. 
Williams, 67 N. C., pp. 13-14. An examination of the case, however, 
will disclose, as suggested in the argument of the State's counsel, tha t  
the learned judge, in excluding certain declarations, was stating in gen- 
eral terms the reasons for receiving such declarations in evidence and as 
a caution to  courts in reference to  their admissibility, and was not 
intending to lay down any special formula in which the caution should 
be expressed in a charge to  the jury. I n  the present case the judge did 
caution the jury, reminding them that the declarations were not made 
under oath nor a t  a time when deceased could have been subjected to  
cross-examination, and instructed the jury that  "having been made in 
the fear of impending death and after hope of life was gone, the law 
says they may be given such weight, if the jury sees fit to do so, as they 
would have received if they had been made under sanction of an oath. 
The law says that  no superstitious effect is to  be given a statement 
because it  is a dying declaration." 
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While these declarations are to he weighed with caution, and the 
judge should so tell the jury, the way in which the caution should be 
expressed is, to a greet extent and very properly, left to the discretion of 
the trial judge, and in this instance the chargc of his Honor is not dis- 
similar to the form approved in S. v. Whitson, I11 N.  c., 395. 

There has been no reversible crror made to appear, and the judgment 
of thc court is affirmed. 

No error. 

('ited: S .  v. Cy?.isp, 170 X.C. 790; S. v. Evans, 177 N.C. 569, 571; 
S. v. C o b ,  177 N.C. 592; S. v. Finch, 177 K.C. 602; S. v. Robinson, 181 
N.C. 553 ; S. v. Ualdtcin, 184 N.C. 791, 792; S. v. Moore, 185 N.C. 639; 
S. v. Bost, 189 N.C. 643; S. v. Bost, 192 N.C. 3; S. v. Hardee, 192 N.C. 
536; S. v. Bryson, 203 N.C. 730; S. v. Koutro, 210 N.C. 147; 8. v. Robin- 
son, 213 N.C. 281 ; S. v. DeMni, 227 N.C. 664; S. v. Correll, 228 N.C. 
31; S. v. DeRerry, 228 N.C. 148; S. v. Chwch ,  229 N.C. 722. 

(333) 
STATE EX I ~ L .  ATTORNEY-GENERAL v. NOLAND KNIGHT. 

(Filed 24 May, 1915.) 

1. Constitutional law-Suffrage. 
Sudrage is not a natural or inberent right, and being a privilege con- 

ferred by the State, the Constitution, Art. VI,  sec. 1, by conferring this 
right upon males alone, ercludcs females from the exrreisc thereof. 

2. Same-Woman Suffrage-Males. 
Article VI,  sec. 7, only provides for the eligibility of voters to office, 

except those disqualified b~ Article VI, sec. S, which latter section refers 
to males who deny the e~ is tencc  of God, or who have been convicted of 
crime; and while the word "persons" appearing in said section S is com- 
prehensive enough to include women, by correct interpretation i t  properly 
refers to males upon whom the right to vote is conferred by Article VI, 
see. 1, with the disqualification stated in section 8, and the maxim, Ex- 
pressio zcnius est  ~xclusio alterius,  obtains. 

3. Constitutional Law-Public Office-Notaries Public-Interpretation of 
Statutes. 

The position of notary public is a public office, so recognized by common 
law and by proper interpretation of the Revisal, sees. 2347, 2348, 2350, 
2351, and 2352, and so regarded by the various departments of our State 
Government, inclusive of the decision of the Supreme Court, until the 
enactment of chapter 55, Public Laws of 191.5. 
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4. Constitutional Law -Public Office - Oath of Offlce - T e s t N o t a r i e s  
Public. 

The requirement of an incumbent to talie the oath to support the Con- 
stitution is not held to be the test of whether a position under the State 
Government is an office, but, were it  otherwise, the position of notary 
public requires this oath, and i t  would nevertheless be a n  office within the 
meaning .of the Constitution. 

5. Constitutional Law-Public Office-Extent of Duties-Test-Notaries 
Public-Judicial Acts-Clerks of Court-Certificates. 

The extent of the power exercise by one holding a public position is 
not determinative of the question of whether such position is an office 
within the meaning of the State Constitution, but whether the power in 
fact exists ; and in many respects the functions exercised by a notary pub- 
lic a re  of a judicial character (Revisal, sec. 2339), and objection that such 
are  exercised alone by the clerk in certifying and adjudicating the probate 
is untenable. 

6. Constitutional Law-Public Ofice-Notaries Public-Trust and Profit- 
Woman Suffrage-Legislative Power. 

A11 offices, whether named by the Legislature or by the Constitution, 
fall  within one of the departments of the State Government and exist 
under the Constitution and subject to its restrictions ; and the position of 
notary public being a public office, within the meaning of the Constitu- 
tion, the Legislature are  without authority to declare it  only a "place of 
trust and profit," and thus enact that women, who are not voters and 
therefore ineligible to hold a n  office, may qualify to the position of notary 
public. Sernble, the Legislature has not made any change in the law by 
stating that the position of notary public is a place of trust and profit. 

7. Constitutional Law-Legislative Acts-Interpretation-Power of Courts. 
I t  is required of the courts in the exercise of their sworn duty, to uphold 

the Constitution of the State, and when the constitutionality of a legisla- 
tive act  is questioned, the courts will place the act side by side with the 
Constitution, with the purpose and desire to uphold the act if it  can reason- 
ably be done; but if there be an irreconcilable conflict between the two, to 
that  extent will the act be declared unconstitutional. 

CLARK, C. J., dissenting; BROWN, J., dissenting in part. 

APPEAL by plaintiff from Webb, J., at March Term, 1915, of (334) 
BUNCOMBE. 

This is an action instituted by the State upon the relation of the 
Attorney-General against the defendant, a married woman, to inquire 
into and test her right to hold the position of notary public under chap- 
ter 12 of the Public Laws of 1915, which provides: "That the Governor 
is hereby authorized to  appoint women as well as men to be notaries 
public, and this position shall be deemed a place of trust and profit, and 
not an office.'' 
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There was a judgment in favor of the defendant, and the State ap- 
pealed. 

T .  74'. Bickett, Attorney-General, for the State. 
Martin, Rollins & Wright and John A .  McRae for defendant. 

ALLEK, J .  There are five questions directly or indirectly involved 
in this appeal: 

1. I s  a woman a voter in Sorth Carolina? 
2. If not a voter, is she eligible to  office? 
3. I s  the position of notary public a public office? 
4. If an office, can the General Assembly affect its character by call- 

ing it a "place of trust and profit," without changing its functions? 
5. Has this Court the power to  say that the General Assembly has 

exceeded its authority, and that the act passed by it  is unconstitu- 
tional? 

The right to hold the position of notary public is of slight moment to  
the women of the State or to  the public, but it is of supreme importance 
that these questions shall be correctly decided, because they involve 
constitutional principles, and we approach their consideration mindful 
of our duty to  declare what the law is, and not what we would have it  
to be, and of our obligation to maintain and uphold the Constitution 
until i t  is changed by the people, in whose hands the power of amend- 
ment rests. 

1. Is a woman a voter i n  S o r t h  Carolina, and can she be one without 
constitutional amendment? 

The law writers agree that the right of suffrage is not a natural or 
inherent right, and that i t  is a privilege conferred by the State. 

(335) Judge Cooley in his treatise on Constitutional Law, page 260, 
says: "Suffrage cannot be the natural right of the individual, 

because it does not exist for the benefit of the individual, but for the 
benefit of the State itself. Suffrage must come to the individual, not as 
a right, but as a regulation which the State establishes as a means of 
perpetuating its own existence, and of insuring t o  the people the bless- 
ings it  was intended to secure. Suffrage is never a necessary accom- 
paniment of State citizenship, and the great majority of the citizens are 
always excluded, and are represented by others a t  the polls"; and in 
15 Cyc., 280, the editor sums up the authorities in the following state- 
ment of the law: "In all periods and in all countries i t  may be safely 
assumed that  no privilege has been held to be more exclusively within 
the control of governmental power than the privilege of voting, each 
State in turn regulating the subject by sovereign political will. The 
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right of suffrage once granted may be taken away by the exercise of 
sovereign power, and if taken away, no vested right is violated or bill 
of attainder passed. Xone of the elementary writers include the right 
of suffrage among the rights of property or of person. It is not an abso- 
lute, unqualified personal right, but is altogether conventional. It is 
not a natural right of the citizen, but a franchise dependent upon law, 
by which it  must be conferred to  permit its existence." 

If, therefore, the right to vote is not a natural right, but one conferred 
by  law, only those can exercise the privilege upon whom it is conferred, 
and when we turn to  our Constitution, Article VI, section 1, we find it  
provided that  "Every male person born in the United States, and every 
male person who has been naturalized, 21 years of age, and possessing 
the qualifications set out in this article, shall be entitled to vote a t  any 
election by the people in the State, except as herein otherwise pro- 
vided"; and as the privilege of voting is not a natural right and is 
conferred on males alone, this, of course, excludes females. 

The exact question was considered in Spencer v. Board, 29 A. R., 582; 
Gougar v. Timberlake, 148 Ind., 38, and in People v. Barber, 48 Hun., 
198, and it  was held in each that women are excluded from voting under 
a constitution which confers the right to  vote on males; and in Minor v. 
Hoppersett, 88 U .  S., 162, the whole decision rests upon the assumption 
that  this is the law. 

2. If not a voter, can a woman hold ofice i n  North Carolina? 
We turn again to  the Constitution, and find it  provided in Article VI, 

section 7, that  "Every voter in North Carolina, except as in this article 
disqualified, shall be eligible to  office," and the construction placed upon 
this section by our Court in an opinion written by Chief Justice Clark 
in Pace v. Raleigh, 140 N. C., 65, is that no one can hold office who is 
not a voter. He says in that case: "Nor have we been inad- 
vertent to the fact that  under the former constitutional provision (336) 
one who was an elector, that is, qualified to  register, was eligible 
to  office, though not registered, and that under the amendment no one is 
eligible to  office unless he is a voter." 

The language, "except in this article disqualified," refers to voters 
(males) who deny the existence of God, or who have been convicted of 
crime. (Art. VI, sec. 8.) In  other words, voters are eligible to office 
except as they are disqualified, and the word "persons" appearing in 
section 8, while comprehensive enough to include women, only applies 
to voters, as they are the only persons referred t o  in the article. 

This is the construction placed on these sections of the Constitution 
in Lee v .  Dunn, 73 N.  C., 602, which is cited with approval in State en: 
rel. Attorney-General v .  Bateman, 162 N. C., 588. The Court says: 
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"The Constitution, Art. VI, sec. 1, prescribes the qualification of voters 
to be as follows: 'Every male person, etc., 21 years old or upwards, 
who shall have resided in this State twelve months next preceding the 
election and thirty days in the county in which he offers to  vote, shall 
be deemed an elector.' 

"The fourth section is as follows: 'Every voter, except as herein- 
after provided, shall be eligible to office,' etc. 

"The exception above is contained in the fifth section, as follo~ls: 
'The following classes of persons shall be disqualified for office: First, 
all persons who shall deny the being of Almighty God. Second, all 
persons who shall have been convicted of treason, perjury, or of any 
other infamous crime, or of corruption or malpractice in office, unless 
such person shall have been legally restored to  citizenship.' 

"So tha t  every voter who does not deny the being of God, and has not 
been convicted of crime, is eligible to  office in this State. And this comes 
so near including every man tha t  i t  may be said that  almost every man 
is eligible to  office; that  is to  say, is electable, if the people choose to  
elect." 

This statement of the law is in accord with authority e l se~bere .  
In Mecheni on Public Officers, sec. 64, the  author says: "The right to  

hold a public office under our political system is not a natural right. It 
exists, where i t  exists a t  all, only because and by virtue of some law 
expressly or impliedly creating and conferring it"; and in section 69: 
"Where no limitations are prescribed, however, the right to  hold a 
public office under our political system is an implied attribute of a citi- 
zen and is presumed t o  be coextensive with tha t  of voting a t  an election 
held for the purpose of choosing an  incumbent of that  office; those and 
those only who are competent to select the officer being competent to  
hold the office"; and in S. v. Murray, 28 Wis., 96, the Court says: "We 

have already seen tha t  the grounds upon which a person not an 
(337) elector is excluded from holding public office is that  the powers 

and functions of a free and independent government must be 
exercised by those by whom such government was instituted, that is, by 
the electors thereof. So if a person who is not an elector attempts to  
exercise the functions of a public office, the courts, upon proper pro- 
ceedings being instituted for tha t  purpose, will oust him." 

This conclusion tha t  only voters are eligible to office under our Con- 
stitution is an application of the maxim, Expressio unius est exclusio 
alterius, of which the Supreme Court of Illinois said, in People v. 
Hutchison, 172 Ill., 498, quoting from S. v. Wrightson, 56 N. J. L., 201: 
"In the construction of statutes i t  is a cardinal rule, which applies as 
well to  constitutional provisions, tha t  when the law is in the affirmative, 
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that a thing shall be done by certain persons or in a certain manner, this 
affirmative matter contains a negative that it shall not be done by other 
persons or in another manner, upon the maxim, Expressio unius est 
excluszo alterius. 1 Plow., 206; 9 Bac. Ab., 235; Sedg. Stat. Con., 30." 

Under this rule, as the Constitution says affirmatively that "Every 
voter, etc., shall be eligible to office," the affirmation contains tlie ncga- 
tivc that  no one except a voter can hold office. 

I t  follows that as a woman is not a voter, she is not eligible to office. 
3. I s  the position of notary public an ofice? 
What is tlie definition of notary public as given by tlie lexicogra- 

phers? Black's Law Dictionary: "A public office whose functions are," 
etc. Bouvier's Law Dictionary: "An officer appointed by," etc. The 
Century: "A public officer authorized," etc. Wehstcr: "A public officer 
who," etc. 

Wliat do the text-writers on the law say? Mechem on Public Officers, 
sec. 47: "A notary public is a public officer." 21 A. and E. Enc. Law, 
555: "The office of a notary public is a public office." 29 Cyc., 1068: 
"The office of a notary public has long been known both to  tlie civil and 
t o  the common law. It exists and is recognized throughout the commer- 
cial world, and has been said to  be 'known to the law of nations.' It is 
a public office, being in most of the States a State office, although in few 
States i t  has been regarded as a county office, and its functions, once 
simple, have now a wider scope." 

That the position was recognized as an office a t  common law is shown 
by the following, taken from 5 Comyn's Dig., 140, when speaking of 
protests of bills of exchange: "The protest must be made by a public 
notary upon all foreign bills of exchange, because he is a public ojficer 
to whom credit is given"; and by the opinion of Ruller, J., in Lefty v. 
Mills, 4 T. R., 175 (1791), that  "The demand of a foreign bill must be 
made by a notary public, to  whom credit is given, because hc is a public 
officer." (Italics ours.) 

What is the opinion of the judges? (338) 
I n  each of the following cases i t  is held that a notary public is 

a public officer: Emmerling v. Graham, 14 La. Ann., 389; 8. v. David- 
son, 92 Tenn., 531; Loan Co. v. Turrell, 19 Ind., 469; Opinion of Jus- 
tices, 150 Mass., 586; S. v. Hodges, 107 Ark., 272; Pierce v. Indseth, 106 
U. S., 546; Ohio Natl. Bank v. flopkins, 8 App. Cases (D. C.), 146; 
Kirksey v. Bates, 7 Porter (Ala.), 529; S. v. Adams. 58 Ohio, 612; 
Grevnor v. Gordan, 15 Ala., 72; Sanjield v. Thompson, 42 Ark., 46; 
Smith v. Meador, 74 Ga., 416; Browne I:. Bank, 6 S. and R .  (Pa.) ,  484; 
Keeny v. Leas, 14 Iowa, 546; Britton v. Nichols, 104 U. S., 766; People 
a. Rathbone, 135 N. Y., 434; Bettmen v. Warwick, 108 Fla., 47; Ash- 
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craft v. Chapman, 38 Conn., 232; Opinion of Justices, 73 K. H., 621; 
S. v. Clarke, 21 Nev., 335; Charst v. Transit Co., 115 Mo., 409; Carroll 
v. State, 58 Ala., 396. 

We quote froni only a few of these citations, but all are to  the same 
effect. 

I n  the case from Connecticut Chief Justice Butler says: "Notaries 
were originally mere commercial scriveners. Becoming important t o  
the commercial world, their appointment mas provided for and their 
duties regulated by public law, and they became sworn public officers." 

I n  the case from New York: "The very designation of 'notary public' 
indicates a relation the office sustains to the body politic. It is iinpos- 
sible to  regard him as other than a public officer." 

I n  the case from Indiana: "A notary public is a public officer. The 
office originated in the early Roman jurisprudence, and was known in 
England before the Conquest." 

I n  the case from District of Columbia: "It is a well known attribute 
of a notary public that  he is a public officer, recognized as such by the 
common law and the law of nations." 

I n  the case from 106 U. S., 546: "The Court will take judicial notice 
of the seals of notaries public, for they are officers recognized by the 
commercial law of the world." 

The executive, legislative, and judicial construction in this State also 
favors the view that  the position of notary public is a public office: 

The executive, because until the last General Assembly met no 
woman had been appointed by the Governor a notary public, except in 
one instance, and then by mistake, as only the initials of the person 
applying for appointment were given, and when the mistake was dis- 
covered the commission was withdrawn. 

The legislative, because for more than one hundred years the position 
has been spoken of in the statutes as an office. 

The earliest reference to  the position we have been able to  find is in 
the Acts of 1777, vol. 1, Laws of N. C., ch. 118, sec. 15, which pro- 

(339) vides that "The Governor, for the time being, shall . . . appoint 
one or more persons . . . to  act as notary or notaries, . . . who 

shall take the oath appointed to  be taken for the qualification of public 
oficers and also an oath of office." 

I n  the Revised Statutes of 1836-7 it  is provided that  "The Governor 
may, from time to time, a t  his discretion, appoint one or more fit per- 
sons in every county to  act as notaries, who, on exhibiting their commis- 
sion to  the county court of the county in which they shall act, shall be 
duly qualified by taking before said court an oath of ofice and the oaths 
prescribed for officers." This section was regnacted in the Revised Code 
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of 1854, ch. 75, sec. 1, and in the Revisal of 1905, sec. 2347, except in the 
latter act i t  is added: "who shall hold their ofice for two years from 
and after the date of their appointment." (Italics ours.) 

By  the judicial, because in Long v. Crews, 113 N. C., 256, i t  was held 
that  the probate of a deed in trust before a notary public who was a 
preferred creditor was invalid, upon the principle of the common law 
tha t  no one can sit in judgment upon his own cause, and the present 
Chief Justice, writing the opinion, says for the Court: "The attempted 
acknowledgment of the deed in trust before a notary public who was a 
preferred creditor therein was before an oficer disqualified to act, and 
hence a nullity," and the same learned judge says, in Smith v. Lumber 
Co., 144 N .  C., 49: "That the officer, here a notary public," and in his 
concurring opinion in A7icholson v. Lunzber Co., 160 N. C., 37: " I t  can- 
not be doubted that a notary public is a public office." (Italics ours.) 

The only expression we have found in our reports apparently in con- 
flict with these authorities is in Worthy v. Barrett, 63 N. C., 199, in 
which an opinion of the Attorney-General of the United States of 1867 
is quoted, which classifies notaries public among those positions that are 
not offices. 

The case of Worthy v. Barrett was this: Worthy was elected sheriff 
of Moore County in 1868, and the commissioners of the county refused 
to induct him into office because he had been sheriff of the county before 
and during the war, and the question presented to  the Supreme Court 
was whether he was an officer within the meaning of the Reconstruction 
Acts, and therefore disqualified untd his disabilities had been removed. 

The Court held that  he was an officer because he was required to take 
an oath to  support the Constitution, saying: "The oath to support the 
Constitution is the test," and quoted the opinion of the Attorney-Gen- 
era1 in support of this position, because he said in his opinion, in speak- 
ing of county offices: '(I have arrived a t  the conclusion that they 
are subject to  disqualification if they were required to  take as part 
of their official oath the oath to  support the Constitution of the United 
States." 

We do not concur in the view that  the oath to  support the Con- (340) 
stitution is the test, but if this should be adopted and the point 
decided in this case of Worthy v. Barrett approved, it would be decisive 
against the defendant, because notaries public, both before and since 
the act of 1915, now under consideration, have been and are required to  
take an oath to  support the Constitution. 

The opinion quoted in the case by the Attorney-General of the United 
States, that  notaries are not public officers, is also in direct conflict with 
the opinion of the Supreme Court of the United States in  Pierce v. 
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Indseth, 106 U .  S., 546, thereafter decided, that  notaries ('are officers 
recognized by the commercial law of the world." 

The case of Lausrence v. Hodges, 92 N.  C., 672, has, in our judgment, 
no bearing upon the question involved in this appeal. It was held in 
that  case that  i t  was competent for the Legislature to  authorize clerks 
of the Superior Court to act as notaries public, and this is no more than 
an application of the principle stated by Associate Justice Brown in 
McCullers v. Comrs., 158 N.  C., 80, of simply annexing additional 
powers and duties to  an office already existing. He says, among other 
things: "This legislation is not novel in North Carolina. . . . In 1901 
the Legislature passed a similar act. . . . We also have the familiar 
case of the Governor, who is made by law a trustee of the University of 
the State and chairman of the board, and is required to perform these 
duties and also act as chairman of the executive committee of the trus- 
tees. . . . I n  West Virginia the law requires the Governor, Auditor, 
Treasurer, Superintendent of Schools, and Attorney-General to serve on 
the Board of Public Works, and prescribes the duties of said board. 
The Court of Appeals in an elaborate opinion held the act valid, saying, 
in substance, i t  simply prescribes additional powers to  be performed by 
officers already elected by the people, and that  i t  does not amount to  an 
appointment to  an office created by law, but that  i t  only amounts to  
requiring the officers of the executive department, by virtue of their 
respective offices to  which they have been elected by the people, to  act 
as members of the Board of Public Works; that  i t  in substance simply 
annexes additional powers and duties to  their respective offices. . . . 
We could multiply authorities in support of these views." 

We have no means of knowing the opinion of the Attorney-General of 
the State except from his public conduct and public utterances. He is a 
plaintiff in the action, and filed a complaint alleging that the defendant 
was unlawfully using the powers and duties of the position of notary 
public, and, when there was an adverse judgment against him in the 
Superior Court, appealed to  this Court, and upon the argument strenu- 
ousIy insisted that  the act of the General Assembly passed in 1915 was 

invalid if the position of notary public was a public office prior to  
(341) its enactment, and that  the only debatable question was whether 

it  was a public office, and he cited perhaps twenty authorities 
holding the position to  be a public office. 

The Governor has declined to  make more than one appointment until 
the courts have determined the validity of the act. 

We have, then, the opinion of a General Assembly which refused to 
pass the act until the Governor had agreed that  he would make only one 
appointmenh before its constitutionality was determined; the opinion of 
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the Governor, who has made only one appointment, and then for the 
purpose of presenting the question to the courts, and the opinion of the 
Attorney-General, if he has given one, who is a plaintiff in the action 
and is seeking to oust the defendant from office. 

I s  it not clear that  these officials have not expressed any opinion, and 
that  they have simply acted so that the question might be considered 
and have placed the responsibility of final decision upon the courts? 

It is but fair and just to the Attorney-General to  say that  he has 
acted in this matter as he has in all others coming before our Court. He  
is always candid and presents his contentions with learning and ability; 
but he feels that  i t  is his duty to give the Court the benefit of all author- 
ity he finds, whether in support of his contention or not. 

It is also suggested that  women are admitted to  practice law in this 
State, and that  lawyers are officers and are required to  take oaths to 
support the Constitution, and, in addition, an oath of office; but as is 
said in 4 Cyc., 898: "An attorney does not hold an office in the constitu- 
tional or statutory sense of that  term, but is an officer of the court, 
exercising a privilege or franchise." 

If, however, we discard the definition of the term and the opinion of 
the law writers and of the judges, and the construction placed upon i t  
by the different departments of State, and apply the test of the func- 
tions to be performed by the incumbent of the position, we reach the 
same conclusion. 

I n  Mechem on Public Ofhers, sec. 1, it is said that  an office is "a 
public position to  which a portion of the sovereignty of the country, 
either legislative, executive, or judicial, attaches for the time being, and 
which is exercised for the benefit of the public," and this definition was 
adopted and approved in a unanimous opinion of this Court in State 
ex rel. Wooten v. Smith, 145 N. C., 467, and again a t  this term in Groves 
v. Barden, ante, 8, and in the latter case it was also said that the per- 
formance of an executive, legislative, or judicial act is the test of a 
public office. 

The extent to  which the power may be exercised is not material. It is 
the fact that  the power exists which is determinative. It was held in 
Midgett v. Gray, 159 N. C., 443, by the unanimous opinion of the 
Court, that  the position of school committeeman is a public office, (342) 
and although the scope of the duties are confined, the position 
was regarded of such importance that its acceptance vacated the office 
of clerk of the Superior Court under the constitutional provision for- 
bidding the holding of two offices. 

One of the duties which a notary public may perform is taking the 
probate of deeds, and this is a judicial act. 
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I n  Paul v. Carpenter, 70 N. C., 508, Rodman, J., speaking for the 
Court, says: "To take the acknowledgment and privy examination of a 
feme covert to  a deed conveying her land is a judicial act"; and in 
White  v .  Connelly, 105 N .  C., 68, Associate Justice Clark says: "Ad- 
mitting to probate is a judicial act," and this is approved in Piland v .  
Taylor, 113 N.  C., 1, and in Long v. Crews, 113 N.  C., 256. 

"The officer who takes an acknowledgment (of the execution of a 
deed) acts in a judicial character in determining whether the person 
representing himself to be, or represented by some one else to  be, the 
grantor named in the conveyance actually is the grantor. He  deter- 
mines further whether the person thus adjudged to be the grantor does 
actually and truly acknowledge before him that  he executed the instru- 
ment." Wasson v .  Connor, 54 Miss., 352. "It is well settled that the 
certificate of a judge or a justice of the peace of the acknowledgment of 
a deed or mortgage is a judicial act. Conceding such to be the effect of 
a certificate of a judge or justice, yet i t  was contended on the argument 
tha t  like effect should not be given to the certificate of a notary. Why 
not? He is a public officer, commissioned by the Governor. He  is 
acting under oath, like other officials in the performance of judicial 
duties. Whatever officer is authorized to take the acknowledgment, to 
him is given a judicial act." Corn. v. Haines, 97 Pa.  St., 228. 

The defendant contends, however, that  if it is conceded that  the pro- 
bate of a deed is a judicial act, the judicial function is performed by the 
clerk, and not by the notary public; that  the notary takes and certifies 
the evidence, and the clerk upon this certificate adjudicates the probate. 

The authorities are, in our opinion, against this position. I n  section 
989 of the Revisal i t  is provided that  "The execution of all deeds of con- 
veyance, etc., may be proven or acknowledged before any one of the 
following officials of this State: the several justices of the Supreme 
Court, the several judges of the Superior Court, commissioners of affi- 
davits appointed by the Governor of this State, the clerk of the Supreme 
Court, the several clerks of the Superior Courts, the deputy clerks of 
the  Superior Courts, the several clerks of the criminal courts, notaries 
public, and the several justices of the peace." 

I n  this section notaries are not only classified among the officials of 
the State, but among its judicial officers, and all acquire jurisdic- 

(343) tion to  take the proofs and acknowledgments of deeds from the 
same source and in the same language. 

If so, by what rule of construction can it be said that  a judge or clerk 
i s  exercising a judicial power when taking the proof or acknowledgment 
of a deed, and that a notary is not? 
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Again, the respective duties of the notary public and the clerk in 
admitting to  probate, when both act, show that  the notary is required t o  
exercise discretion and judgment, while the duties of the clerk are me- 
chanical and clerical. 

The notary is not required to certify the evidence, but "to take and 
certify the acknowledgment or proof" (Rev., sec. 2359)) and this im- 
poses upon him the duty of ascertaining (1) that the persons who pre- 
sent themselves are the grantors in the deed; (2) that they acknowledge 
the execution of i t ;  (3) that the wife signed the deed freely and volun- 
tarily, and that she voluntarily assents thereto; while, on the other 
hand, the clerk is only required t o  examine the certificate and adjudge 
that  i t  is correct and order registration, which only renders it  necessary 
t o  compare the certificate of the notary with the form prescribed by 
statute for the purpose of seeing if they are substantially alike. 

This position is, we think, fully sustained by 170ung v. Jackson, 92 
N. C., 147, and Darden v. Steamboat Co., 107 W. C., 446, in which i t  
was held that  the probate and registration of a deed was valid without 
an adjudication by the clerk that i t  was in due form and without an 
order of registration, this requirement of the statute being held to  be 
directory. 

I n  the Jackson case the Court says: '(The important thing required 
with a view to registration is that the deed or other instrument requiring 
registration shall be proven before a tribunal or officer authorized by 
law to take and certify the probate"; and in the Darden case: "We 
therefore hold that where an acknowledgment or proof of the execution 
of a deed or other paper required or allowed to be registered is lawfully 
taken by any officer other than the clerk of the Superior Court of the 
county where the land lies, it is not essential to the validity of its regis- 
tration that  the latter should add an adjudication or order of registra- 
tion to  the certificate and fiat of the officer taking the probate." 

It is true that  in both of these cases the probate was taken before a 
clerk of the Superior Court, but in a county other than that  in which the 
land was situate, and the authority of such officer in regard to probate 
is derived from the same source as is the authority of a notary, and is 
no greater, and the cases make no distinction between the positions in 
this respect, the language in one of the cases being ((before a tribunaI 
or officer," and in the other, '(before any officer." These cases were 
decided before the enactment of section 999 of the Revisal, but tha t  
does not affect them as authority for the position that  taking proof is 
judicial. 

If ,  therefore, admitting to  probate is a judicial function, and (344) 
the duties imposed upon the clerk are directory and not manda- 
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tory, it mould seem that the performance of the judicial act is with the 
notary. 

There is no conflict between these decisions and the case of Evans v. 
Etheridge, 99 N.  C., 47, because in the latter case the Court was dealing 
with the certificate of a cornmissioncr of affidavits of another State 
under a statute which required thc clerk, when acting upon the certifi- 
cate of a commissioner, to "adjudge such deed or other instrument to 
be duly acknowledged or proved in such manner as if made or taken 
before him." 

Another important function of a notary public is thc power to protest 
commcrcial paper, and here his act, attested by his notarial seal, is 
recognized a t  home and abroad, because he is a public officer, and the 
maxim, Omnia pres~~rnuntur esse rite acta, which is applied to the acts 
of officers and not to those of the private individual, prevails. "The 
protest must be made by a notary public upon all foreign bills of 
exchange, because he is a public officer to whom credit is given." 5 
Comyn's Dig., 140. "The demand of a foreign bill must be made by a 
notary public, to whom credit is given because he is a public officer." 
Lefty v. Mills, 4 T .  R., 375. "The notary is a public officer comunis- 
sioned by the State, and possessing an official seal, and full faith and 
credit are given to his official acts, in foreign countries as well as his 
own." 2 Dan. Ncg. Inst., sec. 934. "Notaries are public officers of the 
whole coiuinercial world." Sa~zfield v. Thompson, 48 A. R., 51. 

"As public officers, notaries are entitled to the presumption of law in 
their favor that they have performed their duty, unless the contrary 
appears. . . . Every intendment is to be in favor of the fair perform- 
ance of his duty by the notary." MeAndrew v .  Radway, 34 N .  Y., 514. 

Again, wc said in Groves v. Barden that while the final test of an 
office mas the performrnce of a judicial, executive, or legislative act, 
that there were the following evidences as to the character of the posi- 
tion: "That an oath to support the Constitution is rcquircd, or that a 
bond for the faithful performance of duties must be executed, or that 
the duties are prescribed by law and not regulated by contract, or that 
the incumbent discharges independent duties and is not acting under 
the direction of others, or that the duties are permanent in their nature 
and not occasional and intermittent, and that the term is fixed and 
continuing and not temporary, or that the position is named an office or 
an employment in the statute creating it." 

It will be found upon comparison that a11 these evidenccs were prcs- 
ent as to the position of notary public prior to the passage of the act 
now before us, except the giving of a bond. 

He is required to  take an oath to support the Constitution; his 
duties are prescribed by law and not regulated by contract; he per- 
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forms independcnt dutics and does not act under the direction (345) 
of others; his duties are continuing and permanent; the term is 
fixed, and, until the last General Assembly met, the position had been 
called an office in all legislative acts since 1777. 

It is also evident that  in the opinion of the General Assembly of 1915 
it  was an office. If not, why pass the act a t  all? The Governor has 
power under the general law to appoint notaries, and if not an office, he 
could have appointed women to the position before the act was passed; 
and if this was the opinion of the General Assembly, that i t  was not an 
office, the act is no rnore than a suggestion or advice to the Governor. 
I t  was because the position was known and recognizcd as an office that  
thc words were added to the act, "and this position shall be deemed a 
place of trust and profit, and not an office," meaning it is an office now, 
but "shall be" hereafter a placc of trust and profit. 

It is also significant that the General Asscmbly, in passing the act of 
1915, did not undertake to amend chapter 55 of the Revisal, entitled 
"Notaries," and it  leaves that  chapter unimpaired, unless repealed by 
implication. 

Tha t  chapter provides: "The Governor may . . . appoint one or 
rnore fit persons in every county to act as notaries, who shall hold their 
officc for two years . . . and shall be duly qualified by taking beforc 
said clerk an oath of office and the oaths prescribed for officersn (sec. 
2347) ; "The Governor shall issue to each a commission" (see. 2347) ; 
"Notaries public shall have power to take and certify the acknowledg- 
ment or proof of deeds, etc.; to takc depositions and to administer 
oaths and affirmations in matters incident to  or belonging to the dutics 
of their offices; and to takc affidavits to  be used before a court, judge, 
or other officer within the State, and shall have full power to take the 
privy examination of femes covert" (sec. 2350) ; '(Notaries public shall 
have full power and authority to perform the functions of their office in 
any and all counties of the State, and full faith and credit shall be 
given to any of their official acts" (sec. 2350) ; They are required to  
state after their official signat,ure the date of thc expiration of their 
commissions, but the failure to  do so shall not thereby invalidate "their 
official acts" (sec. 2351) ; "Official acts by notaries shall be attested by 
their notarial seals" (sec. 2352). 

It seems, therefore, to  be established, by every test that can be ap- 
plied, that  heretofore the position of notary public has been a public 
office. 

4. If a n  oflice, can the General Assembly, by  calling i t  a "place of 
trust and profit," without changing the functions, aflect i ts  character? 

The contention of the defendant is that  as the position of notary 
public is not named in the Constitution, and is created by statute, that 
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the qualifications for holding office named in the Constitution 
(346) do not apply to it, and that  the General Assembly may deter- 

mine who can hold the position. I n  other words, that  as the 
position is created by the Legislature, the constitutional provision as 
to  holding office does not apply to  it. 

We cannot approve this position without following it  to its logical 
conclusion, and to do so it  must be applied to all offices not named in 
the Constitution and created by legislative act, and as to them we must 
hold that  the Legislature may call them "places of trust and profit" 
and say who may hold them, without regard to  the Constitution. 

There is no such classification of offices as large and small, and we 
cannot yield to the suggestion that  the position of notary public, if an 
office, is not of great importance, and tha t  therefore we may hold that  
the constitutional qualifications for office do not apply to that  position 
and stop, because when this case is decided it  becomes a precedent, and 
as said by Disraeli, "A precedent embalms a principle." If the prin- 
ciple is not safe and sound, we may well adopt the words of Portia, 
who replied, when urged to do a little wrong that great good might 
come of it :  

'Twill be recorded for a precedent; 
And many an error by the same example, 
Will rush into the State. It cannot be. 

Let us, then, see to what conclusions the principle naturally and 
inevitably leads, and, first, as to  the offices to which it  must be applied. 

We find among the offices created by legislative act, now in existence, 
and not mentioned in the Constitution, three Corporation Commission- 
ers, a Commissioner of Agriculture, an Insurance Commissioner, a 
Commissioner of Labor, the directors and superintendent of the State's 
Prison, the State Librarian, the Marshal of the Supreme Court, the 
Keeper of the Capitol, the members of the Historical Commission, the 
Assistant Attorney-General, mayors, aldermen, police justices, and' con- 
stables; and, if the position of the defendant is sustained, the General 
Assembly may call all of these "places of trust and profit" and may 
say that  women can hold them. 

This would produce an anomalous condition, as a woman could hold 
the position of Commissioner of Agriculture, because created by the 
Genera1 Assembly, and could not be Superintendent of Public Instruc- 
tion, because named in the Constitution; she could be a Corporation 
Commissioner and not a coroner; she could be Insurance Commissioner 
and not a county surveyor. 

This, however, would not be the end, because if the principle is once 
admitted that  the provisions in the Constitution as to qualifications for 
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office do not apply to offices created by the General Assembly, it follows 
logically tha t  the qualifications for voters in the Constitution do not 
apply to  such offices, and the General Assembly would not only have 
the power to  say tha t  women could vote for all of these positions, 
but i t  could also strike down the educational and other qualifica- (347) 
tions of voters as to  these offices, because the contention is as to 
offices created by the  Legislature that  they are under the control of the 
Legislature and not under or bound by the limitations in the Consti- 
tution. 

This would be in direct conflict with the decision in V a n  Bokkelen 2 1 .  

Canady,  73 N. C., 198, in which the Court had under consideration 
Article VI, section 1, of the Constitution of 1868, of which Article Vl ,  
section 1, of the present Constitution is an exact copy, and it was there 
held tha t  the qualifications of electors prescribed by the Constitution 
applied to  all elections, the Court saying: "The Constitution provides 
tha t  every male person 21 years old, resident in the State twelve 
months and in the county thirty days, shall be an elector (Art. VI,  
sec. 1 ) .  An elector for what? The Constitution does not say for what. 
Does it mean for President, or for members of Congress, or for Gooer- 
nor, or for judges, or for members of the General Assembly, or for 
county officers, or for township or town officers, or for what else? There 
i t  stands by itself, without explanation; tha t  every such person shall 
be an  elector-a voter. It evidently means to  designate those persons 
as  a class, to vote generally whenever the polls are opened and elec- 
tions held for anything connected with the General Government or the 
State or local government.'! 

Again, this construction would place i t  in the power of the General 
Assembly to  nullify Article XIV, section 7, of the Constitution, for- 
bidding the holding by one person of two offices, because the Legisla- 
ture could simply say that  a particular position was not an office, but 
an employment, and thereby enable one to  hold two positions now 
known as offices. 

We cannot think tha t  the framers of the Constitution intended such 
a result. 

The Revolution of 1776 was largely a protest against the exercise of 
arbitrary power, and one of the principal reasons for adopting a written 
Constitution was tha t  limitations should be placed upon the exercise of 
power, and i t  is said in our Constitution, Art. I, sec. 37, that "all 
powers not herein delegated remain with the people." The Constitu- 
tion is intended to  be permanent, and was adopted not only to meet 
conditions then existing, but for the future, and it was the purpose of 
the people tha t  i t  should remain unimpaired until changed by the 
people themselves. 
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It is not an enemy to progress, but as i t  is the result of deliberate 
consideration and mature judgment, first expressed in convention and 
then approved by the people, i t  is so framed that it cannot be changed 
in a day; the people, then, agreeing upon thc fundamental law for the 
present and the future, and knowing that times of agitation and popu- 

lar clamor would come, while reserving the power of amend- 
(348) ment, in their wisdom imposed a restraint upon themselves by 

making the powers of amendmcnt slow enough to give time for 
reflection before final action. 

"What is a Constitution? It is the form of government, delineated 
by the mighty hand of the people, in which certain first principles of 
fundamental laws are established. The Constitution is certain and 
fixed; it contains thc permanent will of the people, and is the supreme 
law of the land; it is paramount to the power of the Legislature, and 
can be revoked or altered only by the authority that made it. 

"The life-giving principle and the death-doing stroke must proceed 
from the same hand. What are legislatures? Creatures of the Consti- 
tution; they owe their existence to the Constitution; they derive their 
powers from the Constitution. It is their commission, and, therefore, 
all their acts must be conformable to it, or else they will be void. The 
Constitution is the work or will of the people themselves, in their 
original, sovereign, and unlimited capacity. Law is the work or will 
of the Legislature in their derivative and subordinate capacity. Thc 
one is the work of the creator, and the other of the creature. The Con- 
stitution fixes limits to the exercise of legislative authority, and pre- 
scribes the orbit withifiwhich it must move. In  short, the Constitution 
is the sun of the political system, around which all Icgislatire, t:. 'XCCU- 

tive, and judicial bodies must revolve. . . . The Constitution is the 
origin and measure of legislative authority. I t  says to legislatures, 
Thus far ye shalt go, and no further. Not a particle of i t  should be 
shaken; not a pebble of it should be removed. Innovation is clan- 
gerous. One encroachment leads to another; precedent gives birth to 
precedent; what has been done may be done again; thus radical prin- 
ciples are generally broken in upon, and the Constitution eventually 
destroyed. . . . Omnipotence in legislation is despotic." Vanhorne v. 
Dorrnnce, 2 Dal., 304. 

The functions of government were distributtd in the Constitution 
among three departments, legislative, judicial, and executive, and all 
authority conferred by the people is exercised under one of these de- 
partments. 

As new agencies are required, the General Assembly has the 1,owcr to 
create them, and, when no longer necessary, to abolish them; but when 



N. C.] SPRING TERM, 1915. 

created, they fall within one of the departments and exist under the 
Constitution and subject to  its restrictions. 

The language of the Court in Worthy v. Barrett, supra, in reference 
to  the Constitution of the United States is applicable to  our own Con- 
stitution, as the two are in this respect practically identical. The Court 
says: "The Government of the United States is divided into three 
branches-legislative, judicial, and executive. These three parts make 
one ~vhole. There is no other part or parcel. It follows that  there can 
be no office in the Government that is not in one of these departments. 

There can be no officer unless he be the incumbent of an office. 
Therefore, there can be no officer except he be in some office in (349) 
one of these three departments." 

If they are not under the Constitution, by what authority do they 
exist? I t  cannot be that we are living as to a part of our Government 
under the Constitution, and as to  another part outside the Constitution, 
without restrictions or limitations. 

It is, however, doubtful if the General Assembly has made any 
change in the law by stating that  the position of notary public is a 
"place of trust and profit." 

In  Article XIV, section 7, of the Constitution it is provided: ('No 
person who shall hold any office or place of trust or profit,'' etc., shall 
hold or exercise any other office or "place of trust or profit"; and in 
construing this language it  was said, in Doyle v. Raleigh, 89 N. C., 
136: "It is apparent from the association that 'places of trust or profit' 
are intended which approximate to  but are not offices, and yet convey 
the same general level in dignity and importance. The manifest intent 
is to prevent double officeholding-that offices and places of public trust 
should not accumulate in a single person; and the superadded m-ords of 
'places of trust or profit' were put there to  avoid evasions in giving too 
technical a meaning to the preceding words." This was affirmed in 
S .  v. Smith, 145 N. C., 477, in an opinion by Justice Brown, in which 
he adds: "The most important characteristic which distinguishes an 
office from a public agency is that the conferring of the office carries 
with it a delegation to the individual of some of the sovereign functions 
of the Government. I n  this respect the terms 'office' and 'places of 
trust,' as used in our Constitution, are synonymous." 

Both of these cases were approved a t  this tern1 by the unanimous 
opinion of the Court in Groves v. Burden, ante, 8. 

It is, therefore, at  least debatable, conceding the power to  exist, if the 
General Assembly made any change in the position by calling it  a 
"place of trust and profit." 

Can we find a better definition of an office than that it is a "place of 
trust and profit?" In  29 Cyc., 1361, i t  is said that "An office in the 
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abstract sense may be defined as a duty, charge, or trust, a place of 
trust, a position to  which certain duties are attached." 

I f ,  however, other words had been used, we are of opinion that by 
merely giving it  a nanx the General Assembly has not changed tlie 
character of the position. Wood v. Beilarny, 120 N. C., 212. 

The last case cited (Wood v. Rellamy) is historical. 
I n  1896 there was a change of adnlinistration in the State, and a new 

political party came into power. The General Assembly of 1897 passed 
an act by which i t  attempted to give control to the new party of dif- 
ferent State institutions, and, arnong others, of the State Hospital a t  

Raleigh. Among othcr things, i t  was provided in tlie act tha t  
(350) the board of directors having chargc of the institution should be 

abolished and that tlie powers, rights, and duties heretofore 
prcscribcd by law to said hoard shall hereafter be grantcd to and im- 
posed upon a board of trustees; and i t  was then further provided: "It 
is not the intention of the Gcneral Assembly that the trustee? hcrein 
provided for shall be oiliccs within the meaning of section 7 of Article 
XIV of the Constitution, and they are declared to be special trustees 
for the special purposes of this act." 

Thc Court, speaking of this part of the act, said: "Tlme places have 
been held t o  be offices, as we have declared in this opinion, and the 
Legislature by simply declaring that they are not to  be offices docs not 
change tlie nature of thc thing. . . . I t  is idle, under the decision of 
this Court, t o  say that such a position as thcsc dcfendants hold is not 
an office, as i t  would be to  say that  a horse is not a horse because one 
may choose to  call him some othcr animal." 

This principlc was also fully recognized and approved a t  this term 
in Groves v. Barden, supra, in which it was held that the name given 
to a position by the General Assembly was evidence of the character of 
the position, but that this "was not detewnzncntive or conclusive." 

The case of Wood v. Bellamy is one of the officeholding caseb that  
was not overruled by Mzal v. Ellington, 134 N. C., 131, as is shown by 
the concurring opinion of Chaef Justwe ('lark, who also concurred in 
the opinion in Wood v. Rellamy. He says, a t  page 166: "In Wood v. 
Bellamy there was an application of IIoke v. Henderson in a case when 
new incumbents were placed in ofices as t o  which there had been no 
change of duties, but a changc of name only. This decision waq within 
the limits of the original decision. I t  was the subsequent case, begin- 
ning with Day's case, 124 N. C., 362, which carried it  further, causing 
i t  to  be denied, and its ultimate and inevitable overthrow." 

The inference seems to be clear that,  in the opinion of the writer, 
Wood v. Bellamy was correctly decided, and that  tlie character of a 
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position is not affected when there is "no change of duties, but a cliaizgc 
of name only." 

It is true, there is language in the opinion i11 Brown v. Trmer,  TO 
N. C., 93, which sustains the contcntion of the defendant that  the char- 
acter of the  position is determined solely by the fact that  i t  is, or is 
not, called an oflice in the legislative act ;  but this qucstiori ~ : l s  not 
before the  Court. 

The point in controversy and decided was as to tlie power of the (>en- 
eral Assembly to abolir,h the o fhe  of Public Printer and to  inrest a 
joint committee of the House and Smate  with the authority to contract 
for the public printing. 

If, however, the case is regarded as authority, ~t is in direct conflict 
with the subsequent case of Wood u. Bellarny, and with S. I >  

Smzth, 145 N. C., 476, and Groves v. Barden, ante, 8, both hold- (351) 
ing tha t  the character of the position is tlcterinincd by the func- 
tions to  be performed, and not by tlie name. 

It is also expressly deciared In the latter case tliat "the fact that the 
lawtnaking powcr may have declared the posit~on an oflice or employ- 
nient, although not conclusivc, 1s cnt~tled to consideration", and we 
are asked to  say, in direct opposition to  tliat opinion, tha t  as the (fen- 
eral Assembly has said tha t  the position of notary public is a place of 
t l ~ ~ s t  and profil, and not an office, that t1.u~ declaration is conrlus~vr. 

There are also a number of decisiotis from the courts of o t h e ~  States 
of eminent learning and ability, supporting the position of tlhcl defend- 
an t  that  the qualifications for holding ofice, prescribed by tlic ('onsti- 
tution, do not apply t o  offices created by the Legislature, and that  as 
to  such offices the Legislature may say who may fill thein; hut there 
are two insuperable ohjections to following Ihenl. 

In  the firsL placc, these dec~sions arc hased on the c o n s t i t i i t ~ ~ l ~ i  of 
the respective Statcs, and in no one of these constitutions can hc found 
the provision whicxh is in the Constitution of our State:  " E w r y  voter, 
except as in this article disqualified, shall bc elig~blc to office", nor has 
i t  been declared by tlic courts of those Statcs, as i t  has been with us, 
that  "No one is eligible to oflice uizless hc is a voter." Pace 7). Rrrlezgh, 
140 N. C., 70. 

In  the next placc, the doctrine that  ofIices created by t l i ~  Gencral 
Assembly are not undcr the restrictions and liiiiitations of the Constitu- 
tion was repudiated in State ex. rel. Atfy.-Gen. v. Hateman, 162 N. C., 
588. 

The ofice of recorder or police justice is not nwntioned in the Consti- 
tution, and i t  owes its origin and existence to lcgislativc action, and yet 
i t  was held in thc Ratwnan case that  the qualifications of tlie Constitu- 
tion for holding office applied to it, and that  the General Assimzhly did 

14-169 415 
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not have the power to  say that thc recorder should be a liceilscd attor- 
ney, because tliis was not a qualification named in the Constitution; 
and if tliis case stands and is authority, whatever elsc may be dcduced 
from it, it cannot be held that  ofices created by the General Assembly 
are not under the Constitution and not controlled by its provisions. 

We are, therefore, of opinion that  the General Assembly has not 
changed the character of the position by calling it  a "place of trust and 
profit," and that i t  exceeded its power when it  declared that  a woman 
could hold the position of notary public. 

5 .  If so, has this Court the power to say that  the General Assembly 
has exceeded i t s  authority and that  the act passed bq at is  unronstattr- 
tional? 

The tcxt-writers and the decided cases agrcc that i t  is not only with- 
in the power, but that  i t  is the duty, of tlic courts in proper cases 

(352) to  dcclarc an act of the Legislature unconstitutional, and tliis 
obligation arises from the duty imposed upon the courts to  de- 

clare what the law is. 
The Constitution is the supreme law. It is ordained and established 

by the people, and all judges are sworn to support it. When the consti- 
tutlonality of an act of the General Assembly is questioned, the courts 
place the act by the side of thc Constitution, with the purpose and the 
desire to uphold it  if i t  can be reasonably done, but under the obliga- 
tion, if there is an irrcconcilablc conflict, to sustain the will of the 
pcople as expressed in the Constitution, and not the will of the lcgis- 
lators, who are but agents of the people. 

The priiiciple is well stated in G Ruling Case Law, 72, that  "Since 
thv ConsLitution is intended for the observance of the judiciary as well 
as the other departments of Government, and the judges are sworn to 
support its provisions, the courts are not a t  liberty to overlook or dis- 
regard its commands, and, therefore, when i t  is clear that  a statute 
transgrcsses the authority vested in the Legislature by the Constitu- 
tion, i t  is the duty of the courts t o  declare the act unconstitutional, and 
from his duty they cannot shrink without violating their oaths of office. 
The duty, therefore, to  dcclarc a law unconstitutlonal in a proper case 
cannot be declined, and must be performed in accordance with the 
deliberate judgment of the tribunal in which the validity of the enact- 
inent is directly drawn in question." 

The first exercise of this power in this State was in 1787, in Bayard 
v. Singleton, 1 N.  C., 42, and one of the latest was in 1912, in ('ommis- 
szoneys v. Webb ,  160 N.  C., 594, in which an act was held unconstitu- 
tional by the unanimous opinion of the Court, written by tlw present 
('hzef Justice. 
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I n  Sutton v. Phillips, 116 N.  C., 504, in an opinion written by Chief 
Justice Clark, the Court says: "While the courts have the polver, and 
it  is their duty, in proper cases, to declare an act of the Legislature un- 
constitutional, i t  is a well recognized principle that the courts will not 
declare that this coordinate branch of the Government has exceeded the 
powers vested in it  unless it  is plainly and clearly the case"; and this 
language was approved and affirmed in the case of I n  re Watson, 157 
N.  C., 349. 

In 1913 an act of the General Assembly was declared to be unconsti- 
tutional in Asbury v. Albemarle, 162 Kc'. C., 248, and in Sewerage Co. V .  

Monroe, 162 N. C., 275, and in each case the judge of the Superior 
Court sustained the constitutionality of the act, and two members of 
this Court dissented, Associate Justice Hoke and the writer of this 
opinion. 

Between these cases that are cited, running from the first volume of 
our Reports to the 160th) covering a period of one hundred and tmenty- 
five years, there could be cited fifty or more cases in which acts 
of the General Assembly have been declared unconstitutional, (353) 
and we find no judicial opinion to the contrary. 

The legislative and executive departments have recognized the exist- 
ence of this power in the courts in the passage and execution of the act 
now before us, because it is a part of the history of the act that, after 
its introduction, the General Assembly hesitated and refused to take 
final action until assured by the head of the executive department that  
only one appointment would be made until the constitutionality of the 
act was passed upon by the courts. 

We are, therefore, of opinion, upon the whole case: 
1. That  a woman is not a voter in this State. 
2. That  as she is not a voter, she is not eligible to office. 
3. Tha t  the position of notary public is a public office. 
4. That  being a public office, the General Assembly cannot change 

its character by simply making a change in the name. 
5. That  the act of the General Assembly declaring that a woman may 

hold the office of notary public is unconstitutional and void. 
Our State Government and the right to hold office are based on male 

suffrage, and if this policy is to be changed, i t  must not be done by the 
courts, as the power to amend is reserved to the people alone. If we 
exercise the power, we violate the Constitution we are required to sup- 
port and maintain, and establish a precedent which will furnish an op- 
portunity to  change the policy of our Government in a way not con- 
templated by the Constitution. 

We cannot hold that a woman may hold the office of notary public, 
and stop. If we take the first step, we must do so upon the principle 
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that  offices created by the General Assembly are not bound by the limi- 
tations of the Constitution, and if this principle is established, we must 
follow it to its legitimate and logical conclusion, and apply it  to all 
offices created by the Legislature. 

We I ~ a r e  no right to deal with the question upon ground of sentiment 
or pcrsonal inclination. 

Our duty is performed when we declare the law as we understand it  
to he, giving to  the subject careful consideration and exercising our 
deliberate judgment, and it cannot be performed otherwise. 

Neither the wisdom of extending the right of suffrage to  women nor 
their fitness to hold officc is remotcly involved in this appeal. These 
are questions which must be submitted to and determined by the 
people. 

We have not been inadvertent to the statistics which have been urged 
upon our considcration. These may bc important upon the question as 
to  tlie desirability of changing the Constitution, but cannot aid us in 
the construction of our written Constitution unless it  is shown that in 
States ndiere women are notaries the constitutions arc like ours, and 

this has not been done. 
(354) In  some of these States women are voters and can, of course, 

l~oltl any officc, and in others they have qualified and restricted 
suffrage. and in England there is no writtcn Constitution. 

The number of questions urged upon our consideration on the oral 
argument and in tlie briefs, some of them new and important, and the 
propriety of giving satisfactory reasons for denying a request or de- 
mand of woman, whether addressed to the individual or to  the judge, 
have rendered i t  necessary to extend the discussion further than would 
otherwise be required. 

Reversed. 

CLARK, C. .I., dissenting: There is but one question presented by this 
appeal. 

Thc Cicneral Assembly of North Carolina a t  its late session enacted 
chapter 12, Laws 1915, as follows: "The Governor is hereby authorized 
to  appoint women as well as men to be notaries public, and this posi- 
tion shall be deemed a place of trust and profit, and not an office." 

Upon this authority from the lawnlaking deparlmcnt of lhe Govern- 
nient. to whoni by the Constitution that duty is intrusted, the Governor 
of the State issued his cornmission to  Mrs. Koland Knight, the defcnd- 
ant, as a notary public. Thereafter this quo w a m m t o  proceeding was 
brought, averring that a notary public was not a place of trust or profit, 
as the 1,egislature had enacted, but was in truth an office, and therefore 
that tlie cornmission issued to her by the executive department of the 
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State mdc r  the authority of the Legislature was a nullity because she 
was a wornan. 

The action was brought before Judge of tlie Superior Court, 
who sustained the action of the General Assembly and of the Governor, 
and declined t o  hold their acts void. On argument in this Court, the 
Attorney-General, while he combated some of the propositions of the 
defendant's counsel, admitted that the act was valid, saying then, and 
also in a written opinion: "In the face of thc legislative declaration, 
there ought not to  be any serious trouble about the matter." 

The sole question, therefore, is, after this action of the lawmaking 
department and the Governor, and the admission of the relator, the 
Attorney-General, himself, in open court, "Ought the defendant be 
deprived of her appointment?" There can, of course, be other ques- 
tions, more or less collateral, discussed, but that  is the sole question 
presented on this record. If she can be thus deprived, i t  can be done 
only upon the ground that  the above acts of the Legislature and of the 
Governor are in violation of tlie Constitution. It cannot be contended 
that  the 1,egislature acted ignorantly or unadvisedly. I n  that  bodjr 
there were many able mcn, among whom were lawyers of acknowlcdgcd 
prominence and recognized ability. They were under an oath to 
support the Constitution, as much so as the membcrs of this (355)  
bench. IVo one will impute to  that body a desire to  evade or 
fraudulently circumvent the Constitution which they were sworn to 
support. No one has suggested that. The matter was fully discussed 
in both houses, was thoroughly understood, and the bill passed the 
General Abserrlbly by a large majority in both houses. 

If this Court deems it  is its duty to  so decree, i t  ought to point out 
the paragraph in the Constitution which gives it  the power, in its 
opinion, to hold this action of the Legislature and thc Governor in 
violation of the Constitution; for the Governor as well as the lncrnbers 
of the  General Asscinbly are under the sanction of an oath to  maintain 
the Constitution. The act "authorized" but did not require him to 
appoint women notarics public. 

The General Assembly of 1913 passed an act in almost identical 
terms authorizing the appointment of women as Crustees upon the public 
school boards, and with the same provision, that  such "position shall 
be deemed a place of trust and profit, and not an officc." That  act has 
been recognized without question and acted upon. One liundred and 
fifty women have been appointed to  such positions and have tliscliarged 
thc duties thereof with credit to  thernsclves and to the benefit of the 
public. 

There is no provision of the Constitution which defines an "officc," 
and none which creates tlie position of notary public. The I,cgisiature, 
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therefore, could not act in violation of the Constitution in drawing the 
line, as i t  did, between positions of trust or profit and offices. Cer- 
tainly not, unless the duties of a notary public are of themselves so 
inherently an office and unless it  has been so generally recognized as  
such that  to  term i t  not an office would be a fraud in legislation. 

Every department of the State Government has always recognized 
that  a notary public is not an office, for in this Legislature, as in pre- 
ceding ones, several members were a t  the same time notaries. The Con- 
stitution forbids persons holding two offices at the same time. Art. 
XIV, sec. 7. Yet no Legislature has ever held that a member could not 
be a notary. The Governors (most of whom have been lawyers) have 
appointed members of the Legislature to  be notaries while continuing 
to sit as members, and no court has ever held the act of any notary 
invalid because he continued to act as such while a member of a Legis- 
lature. The effect of the majority decision in this case may invalidate 
many instruments acknowledged before notaries, heretofore recognized 
as valid. 

The words "office" and "public office" are very frequently used loose- 
ly without any intention to draw the line as to  whether a position is an 
"office," a ('place of trust or profit," or a "public employment," and i t  
is due to that  fact that  many opinions have spoken of the position of 

notary public as an office. "Office" means simply a "duty," 
(356) from the Latin word officium; and as this position is called 

"notary public," i t  has been frequently, in casual writing of 
opinions, referred to  as a public office. 

But there has been no opinion of the Supreme Court of this State 
nor, i t  is believed, of any other State which has ever held the position 
to be a "public office" when the line was being drawn between "public 
offices" and "places of trust or profit" or "public employment." It is 
stated positively, after much research, that no court a t  any time, in 
any State or country whatever, has held the position to be a public 
office when there was an act of the Legislature decreeing it not to  be a 
public office. I n  the Opinion of the Judges, 165 Mass., 599, the Court 
held that  in that State the position of notary public was named and 
created by the Constitution, and, therefore the Legislature could not 
make it  a "place of trust or profit" or a public employment merely, 
stating, however, that if the position was created (as it  is in this State) 
by the Legislature, that body would be competent to  make it such 
position as they saw fit. 

I n  this State there have been two or three decisions which loosely 
refer to  the position of notary public as an "office," but that was a t  the 
time when the statute referred to it  as an office. It took its rank as an 
office from such statute, and if the General Assembly had the poJver to  
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pass the act recognizing it  as an office, the General Assembly of 1915 
had the power to make it a "place of trust or profit." Nothing js 
better settled than that the act of one Legislature can be repealed or 
amended by a succeeding one. Neither act has any validity except as 
the organized expression of the public will of the time, which is subject 
to  change or modification by any subsequent legislature. 

I n  our own State this Court has followed (Alial v. Ellington, 134 
S. C., 131) the decisions, universal elsewhere, that  the Legislature has 
entire power over offices created, not by the Constitution, but by the 
Legislature itself (Scown v. Scarnecki, 164 Ill., and numerous cases 
there cited), and has said in words exactly applicable to the facts of 
this case (Brown v. Turner, 70 N. C., 100) : '(When the Legislature 
created and called it an office it  was an office, not because the peculiar 
duties of the place constituted it such, but because the creative will of 
the lawmaking power impressed that  stamp upon i t ;  therefore, when \ 

that stamp was effaced by the repealing act i t  shrank to the level of an 
undefined duty. The authority that invested these duties with the 
name and dignity of a public office afterwards divested them of that  
name and dignity.'' 

We have, however, had two instances in this State in which the ques- 
tion was sharply presented whether the position of notary public was 
an office or not, and in both it  was held not to  be, and in those cases 
only was the question squarely presented. 

I n  1867 it became an important matter to  draw the line between what 
positions in this State were offices and what were not. The Attor- 
ney-General of the United States, on 12 June, 1867, published his (357) 
"considered opinion" (as our Court styled i t ) ,  in which he defined 
what positions were offices and what public employments were not 
offices. The thirteenth paragraph in his opinion, after reciting what 
were ('offices," says, as to those "not offices": "13. Persons who exercise 
mere agencies or employments under State authority are not disquali- 
fied, such as commissioners to lay out roads, commissioners of public 
works, visitors of State institutions, directors of State banks or other 
State institutions, notaries public, commissioners to take acknowledg- 
ment of deeds, and lawyers." That opinion of the Attorney-General of 
the United States is quoted in full by our Supreme Court and adopted, 
Worthy v. Barrett, 63 K. C., a t  p. 203. 

This Court subsequently and continuously down to this time has 
recognized its correctness, for this Court without question has been 
licensing women as lawyers, certainly a far more important position, 
and the statute requires that all lawyers must take an oath of office and 
an oath of allegiance both to the State and Federal Governments. 
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The only other case in which the point has been exactly presented was 
Lawenee v. Hodges, 92 N. C., 681. Tlic Constitution, Art. S I V ,  sec. 7, 
provides: "No person who shall hold any office or place of trust or 
profit under the United States, or this State, or any other State, . . . 
shall hold or exercise any other office or place of trust or profit under the 
authority of this State." Revisal, 2349, provides: "The clerks of the 
Superior Court may act as notaries public in their several countics by 
virtue of their office as clerks, and may certify thcir notarial acts uiidcr 
the seals of their respective courts." It cannot be contested that  clerks 
of the courts arc public officers created by the Constitution. If, there- 
fore, the position of notary public was an "office" also, the same person 
could not hold both positions. The act oi Congress required ccrtain 
mortgages on vessels to  be acknowledged before a notary public, and in 
Lawrence v. Hodges the question was prescnted whether the clerks were 
valid notaries public, and i t  was held in 92 N. C., a t  p. 681, that they 
were. It thus conclusively appears that  in both the cases in whicli the 
point was prcseritcd the position of notary public was held not to be an 
office. 

McCullers v. C'ow~rs., 158 N. C , 80, holdir~g that  tlie Governor and 
others can discharge certain functions ex oficio, in no wise conflicts with 
Lawrence v. I5odges. If it  did, all that  would be necessary would be to 
provide that  any woman who held the position of school trustee, to  
which she is eligible, can ex oficio discharge the duties of a notary 
public. The position of "lawyer" has been often styled an "office," but 
women were admitted to the bar in this State because it  was found that 
to hold that position an office would disqualify a large part of the Legis- 

lature and inany other officeholdcrs, State and Federal While 
(358) the statute incidentally refers to  notaries public and lawyers as 

oficcrs, there has been no express decision that  a notary public is 
an office, till now. 

But it  has been argued by some that the position of notary public was 
an ofice a t  common law. If it  had hem, the common law is simply the 
English law, the largest part of which was the decisions of thc English 
judges based upon thcir customs or the construction of their statutes, 
and of course subject to be changed a t  will by the Ilegislature of North 
Carolina in all matters that  conccrn our self-governing people. I n  fact, 
however, a letter from Sir John Simon, a t  present Attorney-Cencrd of 
England, written in January of this year, says: "No act of Parliament 
has ever disqualified women from holding tlie position of notary public 
in this country, and it  is very ccrtain that  none such could bc paseed." 
Even if i t  had hecn otherwise, i t  would not have disqualified the Gcneral 
Assembly of North Carolina from defining it to  bc a mere place of trust 
or profit, and authorizing wornen to hold it. 
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In  t'. S .  v. Bixby, I0 Bizzell, 520, i t  was held by Gresham, J., that  "at 
common law a ininor is eligible to  the position of notary public." I n  
Virginia, which naturally more nearly follows the English law than any 
other State in the Union, its Attorney-General says: "In this State any 
man or woman over 18 years of age can be a notary public." 

But aside from any statute which (like our act of 1915) expressly 
makes the position "a placc of trust or profit," or our previous statutc, 
which, witliout expressly making it an office, merely required an oath of 
office (as is also required of lawyers, public administrators, and others 
who havc been held to be not oflicers), the position in ~tsclf inherently is 
not an "office." The duties of a notary public are prescribed (Rev., 
2350) and are purely those of certificate and analogous t o  those of a 
co~ninissioncr to  take affidavit, and havc in them no element of an officc. 

The tlecisioiis have all held that to  be a "public office" as distin- 
guislictl froin a "placc of trust or profit" or "public enlploymcnt" the 
officcr must possess and exercise some of the sovereign powers of the 
State, either executive, legislative, or judicial. S. v. Smith, 145 N. C., 
477, citing Mechern on Pub. Officers, sec. 1. A notary public cannot 
legislate. A notary cannot execute the law, and has no judicial func- 
tions. The duties of the position are simply to  take down and certify 
evidence. For the purpose of certification, the notary has a seal, just 
as fo~inerly any grantor in a deed had, t o  authenticatc his act by his 
seal. This did not makc every grantor a public officer. It is true that  
in certain rare cases a notary public has the power of contcrnpt. So by 
statute has every referee in North Carolina (Rev., 4Y2), but a referee 
certainly is not therefore an officer. 

The entire experience and recognition of the rest of the world is 
against the position being ex vi termini a public office. I n  Massachu- 
setts and in Ohio and one or two other States the position has 
been made an officc by the Constitution or a statutc. After the (359) 
passage of this act of our General Asscinbly an official inquiry 
was instituted as to  the status of notary public in the other States. The " A 

replies from their ,judicial departments show that  out of the fifty-three 
jurisdictions in the United States (i. e . ,  forty-eight States, the District 
of Coluiilbia, and the territories of Alaska, Porto Rico, Hawaii, and the 
Philippines) wonien are competent to  be notaries public in all except 
ten, and in thosc ten they were held incompetent either because, as in 
Massacliusc%ts, the Constitution had made the position an office or a 
statute bad made it  an office, or, as in a few of them, "it had not been 
the custoni to admit womcn to hold the placc, and there was no statute 
as yet authorizing thern to  fill the position." In  no case was there 
found, or reported, a decision holding women incompetent to  fill the 
place when there was a statute authorizing thern to do so, or providing 
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STATE v. KEIGHT. 

that the position was not an office. Outside of these ten States (of our 
fifty-three jurisdictions) there is no country which disqualifies a woman 
to hold the position of notary public. There are semicivilized and bar- 
barous countries in which they are allowed to hold no position whatever, 
and in those countries there is probably no such position. 

There have been many cases in this Court, of course, holding acts of 
the Legislature unconstitutional. But no one has ever found express 
authority in the Constitution to do so, and it is claimed to exist by con- 
struction and inference of the courts in their own favor. This Court 
has, almost in every instance, therefore, wisely taken the pains to say 
that i t  will not exercise this assertion of supreme power in setting aside 
the action of the other departments of the Government unless such 
action was clearly unconstitutional, and has repeatedly quoted on this 
point Ogden v. Sanders (U. S. Supreme Court), 12 Wheaton, at  p. 270, 
in which i t  was held that the highest Court in the Union would not even 
hold a State act unconstitutional as in violation of the Federal Consti- 
tution unless it were so "beyond all reasonable doubt." This is the con- 
siderate language of that high Court: ('It is but a decent respect due to 
the wisdom, integrity, and patriotism of the legislative body, by which 
any law is passed, to presume in favor of its validity until its violation 
of the Constitution is proved beyond all reasonable doubt." 

Ought not this Court to follow what we have so often quoted and 
approved, and out of a "decent respect to the wisdom, the integrity, and 
the patriotism of the legislative body" hold that the violation of the 
Constitution by that body in this case "is not proved beyond all reason- 
able doubt"? 

This position had its origin in the Roman civil law. Its duties were, 
and still are, like those of a stenographer, with power only to certify the 
evidence taken down or acknowledgments made of instruments. The 

notary public has no legislative, executive, or judicial authority. 
(360) He cannot even probate a deed, but merely certifies its acknowl- 

edgment (White v. Connelly, 105 N. C., 6 5 ) ,  though it is held 
that even a deputy clerk, who can probate it, is not an officer. 

The Attorney-General of the State, in this very case, appearing in 
open Court, admitted the validity of this statute. The Attorney- 
General of the United States has said in an official opinion that '(corn- 
n~issioners of affidavits, notaries public, and lawyers" are not public 
officers, and this Court in an unanimous opinion affirmed that ruling and 
have acted upon it ever since as to the other two positions. Why over- 
rule it now as to notaries public alone? The Attorney-General of Great 
Britain says that the law does not disqualify women from being notaries 
public. Why should we disqualify them? In  all the other States and 
territories of the Union, except ten, women are admitted to be notaries 
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public. In  our own State the Revisal, 3349, permits the clerk of the 
court to be a notary public, which he could not be if it was an office, 
and this Court held, as above stated, that he was a valid notary public 
where the validity of a mortgage under a United States statute required 
the instrument to be acknowledged before a notary public. In the tcn 
States not permitting women to be notaries public there is no statute 
permitting them to be. 

If any opinion I havc ever written, when the statute as to notaries was 
different, could be fairly construed as opposed to what is herein said by 
me, under the present statute, it would not be an estoppel to hold cor- 
rectly in this case. Besides, I have no pridc of opinion that compels me 
to prefer former opinions, if erroneous, to doing justice now. I havc 
never deemed myself infallible, but hold that all judges should be glad 
of opportunity to correct their mistakes. We should grow wiser with 
the years; otherwise, cxperience is of no value. The infallibility of 
judges is not an American doctrine, nor indeed is it held anywhere. 

Under changing conditions, due largely to the introduction of ma- 
chinery, women are forced to seek new and wider employment. The 
Lcgislature, recognizing this, and learning that  in somc quarters there 
was opposition to their receiving fees in the purely clerical work of a 
notary public, owing to some passing references to the position as an 
"office" in two or three decisions, passed an act making thc position 
merely "a place of trust or profit," and not an office, and specifically 
authorizing the Governor to appoint women. This was purely a political 
question, and thc Legislature was acting with an intelligent understand- 
ing of changed economic conditions and in a humanc desire to do justice 
to a deserving class, and with full recognition of their obligation to 
observe the Constitution. The Governor was "authorized," not lire- 
quired," to appoint women. He is one of the foremost lawyers of the 
State, with the intelligence, firmness, and patriotism to know and main- 
tain the limitations of the Constitution. He appointed the plain- 
tiff to this position. The judge of thc lower court, sworn also to (361) 
obey the Constitution, and a learned lawyer, held that i t  was no 
violation of the Constitution for the Legislature to so enact. Our 
Attorney-General, who brought this action, stated on the argument, 
after fuller investigation, and also in writing his opinion that the action 
of the Legislature is constitutional. 

Ought this Court, by three votes to two, hold that this action of the 
~xccutive department and of the Legislature and by thc other judicial 
officers who have passcd upon this matter has been beyond question a 
violation of the Constitution, and that, too, without specifying the pro- 
vision of the Constitution that has been so dangerously and alarmingly 
violated when the Legislature has permitted women working for a living 
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to earn a few needed fees by authorizing them when taking down and 
certifying evidence merely to authenticate their certificatcs by adding 
the impression of a seal? The statute provides that such impression of 
a seal docs not make the position an office. 

It has been urged, however, that fees are paid for impressing the seal! 
"Ay! there's the rub." Women are not voters, and there are those who 
think that fees should be reserved exclusively for voters, in recognition 
of their services. But these fees are not paid by the State or county, 
but by individuals, and notarics receive no salaries. 

J t  was held in Brown v. Turner, 70 N. C., 100, that the position of 
Public Printer, worth many thousands of dollars, which the previous 
statute had made an "office," was reduced to the grade of a "place" be- 
cause the Legislature said so, though the effect was that a Republican 
Court thus admitted thc validity of the act of a Democratic Legislature 
in filling the "place" with a Democrat when the Republican Governor, 
holding it to be an "office," had appointed one of his own party. 

In  S. v. Smith, 145 N. C., 476, this Court held that a public adminis- 
trator who has a term of cight years, gives bond, and takes an oath of 
office (Rev., 19) is a rncre "place" and not an "office," Brown, J., quoting 
from Chief Justice Marshall, saying that '(Although an office is a public 
employment, it does not follow that every public employment is an 
office." S. v. Smith was cited with approval by Allen, J., in Boynton v. 
Heartt, 158 N. C., 490. 

The Constitution of this Statc does not prohibit the Legislature from 
admitting women to any office. The prohibition is just the opposite, and 
merely forbids any one who is a votcr from being disqualified to hold 
office. S. v. Bateman, 162 N. C., 591. 

Even if every position created by the Legislature, however small, 
could be held to be an officc, notwithstanding legislative enactment to 
the contrary, the Constitution of this State has never made the requirc- 
ments for voting and for holding officc the same. Prior to 1868 the 

Constitution imposed the ownership of property as a prerequisite 
(362) for certain offices. The Constitution of 1868, discarding all that, 

imposed the sole limitation upon the Legislature that no voter 
should be disqualified to hold office, with the exceptions therein named; 
which exceptions do not name women. 

Singularly enough, the majority opinion in this case quotes from a 
judge who was a woman (Portia), whcn she held that Shylock's demand 
of a "pound of flesh" must be granted, because else the ruling would be 
"recorded as a precedent," etc. It will be recalled, however, that she 
almost irnrncdiately reversed that ruling, to which she had been over- 
persuaded, and rendered a just judginent on the merits. That case has 
been famous for ages as showing the competency of a woman for judi- 

426 
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cia1 position, in that she administered justice and was superior to the 
superstition that erroneous precedents are more sacred than justice. A 
woman herself, Judge Portia certainly did not intend that her decision 
should be quoted as authority that a woman could not be a notary. 

The General Assembly has all the powers of legislation that the peo- 
ple themselves have, unless restrained by some provision of the Consti- 
tution. Cannot the Legislature of a sovereign State provide that the 
function of authenticating a certificate or acknowledgment or protest 
by making the impression of a seal on paper shall be a "place" and 
not an "office"? And that women may receivc the fees for such work, 
if appointed? 

The feudal and medieval theory as to women-"half angel and half 
idiotn-meant in practice that those above the necessity of work might 
be on public occasions spoken of as if "half angels," but that all classes 
of them, and all the time, were treated as a t  least "half idiots" and 
without legal rights. If married, they were submerged in the existence, 
and under the power, of their husbands, who had the right even to chas- 
tise them a t  will. This last right persisted in North Carolina down to 
1874, when Settle, J., in S. v. Oliver, 70 W. C., 61, said the courts had 
"advanced from that barbarismu-thus overruling the then recent cases 
of 8. v. Black, 60 N. C., 262; S. v. Rhodes, 61 N. C., 453, and others. In 
all progressive communities feudal ideas have passed, or are passing, 
and women are held to be human beings, entitled to equal rights with 
men. 

There is but one question in this case, "Can this defendant discharge 
the duties of a notary when so authorized by an act of the Legislature 
and commissioned by the Governor? Or is she barred because shc is a 
woman?" 

Under the Constitution of the United States no one is debarred from 
holding any office, from President down, because of sex. What pro- 
vision of the State Constitution will be shattered, and what detriment 
will the public welfare receive, if by legislative and executive authority 
a woman shall authenticate a certificate, made by herself, by impressing 
the seal upon a piece of paper? 

If the plaintiff were a man he would not be debarred from (363) 
holding this appointment unless he were an idiot, a lunatic, or a 
convict. The Legislature, voicing the sentiment of the people of the 
State, have enacted that i t  is neither a crime nor a defect in this ap- 
pointee to discharge the clerical duties of a notary public because she 
is a woman. Shall the Court hold that it is? 
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BROWN, J., disscnting: I concur in the opinion of the Court cxcept 
as to the conclusion that thc position of notary public is a public office. 
Therefore, I hold that a woman may well fill such place. 

While I think the weight of authority is that it is a public office, there 
is some decided conflict of opinion upon the subject, and as I think i t  is 
a position a woman may well fill, I do not agree to the judgment 
rendered. 

Cited: Allen v. R. R., 171 N.C. 343; Pore v. Feimster, 171 N.C. 555; 
Bank v. Redwine, 171 N.C. 569; S. u. Scott, 182 N.C. 871, 874; Preston 
v. Roberts, 183 N.C. 62; Cowan v. Dale, 189 N.C. 687; Henderson v. 
Wilmington, 191 N.C. 284; Hinton v. State Treasurer, 193 N.C. 499, 
500; Harris v. Watson, 201 N.C. 665, 666, 667; Brigman v. Baley, 213 
N.C. 122 ; S. v. Emery, 224 N.C. 584; Nash v. Tarboro, 227 N.C. 290; 
Harrington & Co. v. Renner, 236 N.C. 327. 

STATE v. CHAI&LES E. TRIJLL. 

(Filed 5 May, 1915.) 

1. Homicide-Circumstantial Evidence-Motive-Robbrry -Identification 
of Money. 

Where circumstantial evidence is relied on by the State for conviction 
of a homicide, tending to show robbery of money as  a motive for  the crime, 
i t  is not required that  the State prove that  the identical amount or the 
identical money afterwards found on the prisoner was taken by him from 
the deceased, for  evidence to establish motive for murder is not of the 
character required upon a charge of robbery alone. 

2. Homicide-Circumstantial Evidence-Chain of Evidence-Instructions. 
Where there are  several phases of circumstantial evidence on the trial 

for  a homicide not so related or interwoven that  the jury may not find their 
verdict on one or several or all of them, i t  is not error for the judge to 
refuse to give a requested instruction that each circumstance testified 
to depended upon the truth of the preceding one, and "the chain is no 
stronger than its weakest linlr, and when broken becomes a rope of sand." 

3. Homicide-Circumstantial Evidence-Degree of F'roof-Instructions. 
IJpon a trial for homicide wherein the State rclies upon circumstantial 

evidence, i t  is not error for the trial judge t o  disregard the language of a 
special prayer for  instruction offered by t h ~  defendant, "that the circum- 
stances so relied on must br so clear and convincing as  to point unerrinqlg 
to the guilt of the defendant, and must exclude every possibility of his 
innocence," where, using his own langnage, the judge has substantially 
complied therewith. 
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4. Jurors-Homicide-Segregation-Appeal and  Error-Court's Discretion. 
I t  is not a statutory requiremmt that  jurors should be kept together 

during the trial of a case, but a practice of the court to prevent their 
being tampered with, which should be given a reasonable construction; 
and where i t  appears on appeal from the refusal of the trial judge to 
grant a new trial on that  ground, and from the findings of the judge, that  
a jury in a homicide case had been permitted during the trial to sleep in 
adjoining rooms a t  a hotel, segregated from the other guests of the hotel, 
but  they communicated with no one except to ask the bell-boy for ice water; 
and the defendant was in no wise prejudiced, i t  is held that  the action of 
the judge was within his reasonable discretion, and not reviemable. 

5. Homicide--Mcptal Incapacity of Defendant-Drugs-Appeal and  E r r o r  
-Findings. 

The refusal of a new trial by the judge on the ground that  the defendant, 
charged with homicide, was under the influence of an opiate a t  the trial, 
and unable, for mental incapacity, to properly conduct his dt'fmse, is not 
held erroneous on this appeal, i t  appearing that  a s  soon as  the judge ob- 
served that  the defendant did not seem to he right he adjourned court, had 
the defendant examined by the county physician, who reported the defend- 
ant  in good condition the n w t  morning, when the trial was proceeded with ; 
and if any mental incapacity had theretofore existed, it had not been called 
to the attention of the court, and that the defendant throughout the trial 
was in full possession of his faculties. 

6. New Trial-Court's Discretion-Appeal and  Error-Findings. 
The findings of the trial judge upon a motion before him for a new trial 

upon newly discovered evidence, and his refusal of the motion, a re  not 
reviewable on appeal. 

7. Appeal and  Error-Docketing Appeals-Agreements-Procedure. 
The statute and rules of the Court requiring docketing appeals in the 

Supreme Court before the call of thc districts to which they belong, etc., 
under penalty of dismissal (Rules 5 and 7, Revisal, sec. 591), may not be 
varied, either in criminal or civil cases, under agreement with the solicitor 
or opposing counsel to extend time to the appellant later than that  allowed ; 
and when these r~quirements  for any reason cannot be complied with, the 
appellant must docket the record proper in the Supreme Court, and apply 
to the Court for a certiorari. 

THE prisoner was convicted hefore Shnw, J., a t  ,June Tcrm, (364) 
1914, of MECKLENRURC, of murder, in the first degree, of Sidney 
Swain, who was killed by a blow on thc head with an iron pipe, after 
midnight on Saturday, I6 April, 1914, whilc going home from his store. 

I t  was in evidence that the dcceased, before leaving his store about 
12:20 a t  night, took from the money drawcr all the cash therein, about 
$225 having been takcn in that day; besides there was in the drawer the 
cash taken in  for three or four days previously, and that when his body 
was found there was only $3 in his hip pocket; that on Tuesday before 
the homicide the prisoner left his boarding-housc because he could not 



I N  THE SUPREME COURT. [ l69 

pay his board bill, and was in the habit of borrowing small sunis of 
money and pawning his ei'fects; that  on tliat Saturday afternoon lie 
went to  his boarding-house, and, hcing asked to pay his bill, said that  
he would pay on Monday morning; that  a t  10:30 tliat night he went t o  
a barber shop and asked to be shaved on credit; that a t  3:30 tliat after- 

noon he borrowed 75 cents to  buy a pair of shoes; that about 
(365) 12:30 that night the prisoner asked the witness Barton to ex- 

change suits with him, and Barton let him have his coat, and 
about 2 o'clock that night he was awakened by the prisoner, who took 
off his pants and put on another pair, and that  a t  the prisoner's invita- 
tion the witness w>n t  with him to several places "to have a big time"; 
that  on objection by Barton that  he had no money, the prisoncr then 
replied tliat he had plenty of money and would pay all expenses; thcy 
visited several places, and the prisoner spent considerable money, he- 
sides giving the witness $10. On his return the prisoner scwned much 
excited and nervous, and during the night repeatedly insisted on the 
witness leaving town with him. The witness and the prisoner wcrc 
arrested early the next morning, and just, before the arrest the prisoner 
said to the witness that if anything got out and the witncss said any- 
thing about it, he (the prisoner) would shoot him. 

It appears from the testimony of the officers that when the witness 
Barton and the prisoner were arrested $10.55 was taken from Barton 
and $407.50 from the prisoner; that  the prisoner said when arrested tliat 
he did not know how much money he had, and the prisoner's pants, 
which Barton testified he had taken off and put in a drawer, on his 
return, had fresh blood on them; the shoes taken from the prisoner were 
the same which he had bought with the 75 cents borrowed from Barton 
and fitted the tracks found near the body, the tracks showing the five 
bars which were on the shoes; one of the shoes had blood spots on it. 
There were other circumstances in evidence, several witnesses testifying 
that  they saw the prisoner about 12 o'clock tliat night, or shortly there- 
after, in the vicinity of the place where the deceased was murdered, 
some of them noticing the change in his clothing, and that  between 11 
and 12 o'clock the prisoner had tried to  borrow a pistol. Barton fukther 
testified tliat when thcy were arrested and taken to the police station 
the prisoner beckoned hiin into the toilet-room and suggested how he 
should obtain testimony as to  how the prisoner had obtained money. 
The driver of the patrol wagon testified that tlw prisoner beckoned to 
Barton and they went together into the toilet-room. The chief of police 
testified tliat Barton in the prisoner's presence gave substantially the 
same recital of the circunlstances which lie testified to  on the stand. 
The prisoner in his own behalf gave his account of his moveinents that  
evening, which it  is not necessary to recite, and :tccounted for his money 



N. C.] SPRISG TERM, 1915. 

by saying that  he had been saving it  up for some time to go to Hot 
Springs, Arkansas, for treatment of a disease, and that he had put his 
nioney around in different places from time to time; that he hid some 
money in a mattress a t  his boarding-house; that  he pulled a plank off 
a store and had concealed some money there, and that he had hidden 
money between Riles' store and the alley, and that  that evening he had 
gone around and collected up the money thus hidden. It is unnecessary 
t o  state the evidence more in detail. 

Attorney-General Bickett  and Assistant Attorney-General (366) 
Culvert  for the State.  

D.  B. Paul and Newell & LYewell for prisoner. 

CLARK, C. J. There are no exceptions to  the evidence. Exceptions 1, 
2, and 3 are to the refusal of the court to give three special instructions 
requested as to circumstantial evidence. 

The first request was to charge that "Where the State relies wholly 
upon circumstantial evidence for conviction it is incumbent upon the 
State to establish each circumstance beyond a reasonable doubt. In  this 
case the State alleges that  the deceased was murdered by the defendant, 
the motive being robbery; and it alleges that the money taken from the 
defendant's person and also off the witness Barton was the identical 
money that  was taken from the deceased a t  the time of his murder. 
Therefore, the State must satisfy you beyond a reasonable doubt, first, 
tha t  the deceased had a t  lease $417.50 on his person a t  the time of the 
murder, and that  the money taken from the defendant and also from the 
witness Barton is the identical money that  the deceased had. If the 
State has not so satisfied you, you will return a verdict of not guilty." 

The court could not give this charge as asked. This is not an indict- 
ment for robbery, and if i t  were, i t  would not be necessary to  prove the 
identical amount charged. The court in the charge correctly instructed 
as to  circumstantial evidence all that  the prisoner could have asked, as 
follows: "Each essential and material fact relied upon by the State must 
be established beyond a reasonable doubt." The court also charged as 
t o  circumstantial evidence: "When such evidence is relied upon to 
convict, i t  should be clear, convincing, and conclusive in all its combina- 
tions, and should exclude all reasonable doubt as to  guilt." And fur- 
ther: "In passing upon such evidence it  is the duty of the jury to con- 
sider all the circumstances and determine whether they have been estab- 
lished beyond a reasonable doubt." This was a sufficient compliance 
with the prayer. S. v. Bmckvil le,  106 hT. C., 701. 

The second exception is to the refusal of the court to charge that  
"Where circumstantial evidence connected the prisoner vi th  the crime, 
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each circunlstance dcpends upon the truth of the preceding one, and the 
chain is no stronger than its weakest link, and, when once broken, be- 
comes a rope of sand." The prisoner further asked the court to charge, 
as an application of the principle, that unless the State satisfies the jury 
that the prisoner did not have the money bid out, as he said, and that 
the money which he had when arrested was the identical money which 
the deceased had on his person when he was murdered, and that the 
prisoner and no one else murdered him and took his money, the jury 

should return a verdict of not guilty. But this was not a case 
(367) calling for the application of the principle stated. In  S. v. 

Neville, 157 N. C., 596, Mr. Justice Walker said: "There was no 
chain of circumstances in this case which required the court to tell the 
jury that each circumstance which constituted a link must be cstab- 
lished to their full satisfaction. A chain is no stronger than its weakest 
link, i t  is true; but there is no series of facts in this case necessary to be 
considered by the jury in order to convict the defendant." 

In  X. v. Fleming, 130 N. C., 689, the refusal of the court to charge, 
"Every link in the chain of evidence must be proved beyond a reason- 
able doubt," was sustained when in lieu thcreof the court instructed the 
jury, as in this case, that the State must establish every circumstantial 
fact upon which it relics, beyond a reasonable doubt. In 8. v. Shines, 
125 N. C., 730, the Court said: "There arc cases of circumstantial evi- 
dence in which each circumstance depends upon the truth of the pre- 
ceding one, in which case the evidence may be likened to a chain, which 
is no stronger than its weakest link. But usually that simile is inappli- 
cable. Ordinarily, the circumstances accumulate, each one by itself 
being of no great strength, but like the bundle of twigs in the fable, or 
the several strands twisted into a rope or cable, becoming, when united, 
of great strength," citing several cases. Even when a charge giving the 
simile of a chain may be properly used, it refers only to the necessary 
links in the chain of evidence. S. v. Carson, 115 N. C., 743; S. v. Crane, 
110 N. C., 530. 

The third exception is to thc refusal of the court to charge in the 
identical words of the prayer: "Where circunlstantial evidence is 
wholly relied upon by the State for conviction, as in this case, the cir- 
cumstances so relied upon must be so clear and convincing as to point 
unerringly to the guilt of the defendant, and must exclude every possi- 
bility of his innocence." The court in its charge substantially complied 
with this request, saying: ''Do these circumstances exclude from your 
conclusion everything except that of guilt?" And, "Such facts (cssen- 
tial or material facts) so established must not only bc consistent with 
the defendant's guilt, but those facts must be inconsistent with the 
defendant's innocence and exclude every reasonable hypothesis of his 
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innocence." The whole charge is carefully expressed and fully conveys 
the idea set out in tlic prisoner's prayer, often repeated. 

Exception 4 was for the rcfusal of the court to grant a new trial on 
account of alleged improper conduct of the jurors. The matters alleged 
were that the jurors were pcrrnitted to sleep in separate rooms and to 
read newspapers containing accounts of the trial,.and that the hotel 
bell-boy was admitted to the rooms while the jurors were occupying 
them. The court found as facts that "The jurors were properly kept 
togethcr and in the custody of an officer during the day, but that a t  
night they occupied five adjoining rooms on the same floor. The 
jurors were allowed to occupy five rooms on account of oppres- (368) 
sive heat. No persons had access to such rooms except the maid 
a t  the hotel and the bell-boy, and the jurors communicated with no one 
except to order water from the bell-boy. No juror read any newspaper 
during the trial.'' The court further found that "while the conduct of 
the officer in keeping the jury in five different roorns was improper, yet 
no harm came to the prisoner on this account." 

The requirement that the jury should be held together is not statu- 
tory, but the practice of the courts in order to prevent the jury being 
tampered with. It must receive a reasonable construction. There must 
be necessarily some separation, for the jurors do not all slecp in one bed, 
and in the dining-room, where there are small tables, they cannot sit a t  
the same table; but i t  is sufficient if they are segregated from mingling 
with the crowd, and there are other occasions which necessarily require 
the temporary retirement of a juror from the body of his fellows. On 
this occasion, owing to the heat and possibly from the difficulty of pro- 
curing a sufficiently large room, the jurors occupied five adjoining 
rooms, and from the testimony those five rooms were on the same floor 
and segregated from the rest of the rooms on that floor by a bathroom 
and toilet, "setting off this lot of rooms from any of the other rooms in 
the building," and all five rooms opened on the same hall. The judge 
finds as a fact that the jurors did nothing improper during the trial and 
communicated with no one except to order ice water from the bell-boy. 
There was no impropriety in this, any more than in speaking to the 
waiter at  the table to bring water or dishes. 

Even if the judge were correct in finding that it was irnpropcr for the 
jurors, under the circumstances, to occupy five adjoining rooms opening 
upon the same hall, still he finds that there was no communication with 
outsiders (except with the bell-boy, as stated), and that no harm ac- 
crued to the prisoner. 

It has been uniformly held that when the circumstances are such as 
merely to put suspicion on a verdict (which was not the case here) by 
showing, not that there was any undue influence, but merelly oppor- 
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tunity, the granting of a new trial rests in the discretion of the trial 
judge. This was fully discussed and decided in S. v. Tilghman, 33 N. C., 
553, and very numerous cases in the citations thereto in the Anno. Ed. 
Among many in point are S. v. Brittain, 89 N. C., 504, and S. v. Crane, 
110 N. C., 537, and cases there cited, and S. v. iMorris, 84 N. C., 765, 
and citations in the Anno. Ed. At this term the Court has reiterated, in 
Lewis v. Fountain, 168 N. C., 277, and in Cook v. Highland Hospital, 
168 N. C., 250, that  where the circumstances are such as merely to put 
suspicion on the verdict because there was opportunity and a chance for 

misconduct, this is not sufficient to  set aside the verdict, unless 
(369) there was in fact misconduct. When there is merely matter of 

suspicion it  is purely in the discretion of the presiding judge, 
citing Moore v .  Edmiston, 70 N. C., 481 ; S. v. Brittain, supra; Baker v. 
Brown, 151 N. C., 17, and S. v. Tilghman, supra. I n  Baker v. Brown 
this proposition is fully discussed and sustained by Walker, J. In  S. v. 
Harper, 101 N. C., 761, where eleven of the jurors went to dinner under 
charge of an officer, and the other remained in his room under the charge 
of a sworn deputy, but the court found there was no effect on the verdict 
caused thereby, this Court sustained the judge below in refusing to  set 
aside the verdict. That case was a conviction of a felony, though not 
capital. 

Under the ancient common law, after the jury were charged they were 
kept together, both in civil and criminal cases, "as if they were prison- 
ers, until they are discharged." Bannister, J., in Bishop of hi. v. the 
Earl  of Kent, 14 Henry VII., ch. 29, quoted by Thompson and Merriani 
on Juries, sec. 310. I n  those times trials of causes lasted but a single 
day, and the power of the court t o  adjourn from day to day to give 
jurors opportunity for rest and refreshment was doubted or denied. 
Indeed, the jurors were denied "meat and drink" until they had agreed. 
I n  modern times there has been a great amelioration, owing to the 
greater intelligence of the jurors, the greater respect for their intelli- 
gence, and the changed conditions of modern times. Indeed, in civil 
cases, the separation of a jury after being charged, though without leave 
of the court, before they have agreed upon their verdict, is not now, as 
a mere matter of law, ground for a new trial. Thompson and Merrianl 
on Juries, sec. 315. I n  some of the States this has been extended to 
prosecutions for felony and even in capital cases. Thompson and Mer- 
riam, sec. 318. I n  this State the jury in felony cases, after the charge, 
are required to  be kept together, though there are many instances in 
which the jurors have been and must be permitted to  separate during 
the progress even of a capital trial, under the charge of sworn officers. 
One or more of the jury in a capital case have been permitted, in some 
States, t o  visit their homes under the charge of a sworn officer. See 
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Thompson and Merriam, sec. 321, and cases there cited. We would not 
be understood as approving or encouraging such practice. We merely 
hold, in this case, that on the facts found there was no legal separation, 
and that even if there was, the judge having found that there was no 
communication with outsiders and that no harm accrued to the prisoner, 
he properly refused to grant a new trial. It will be noted that there is a 
distinction between the discharge of a jury beforc verdict and a tempo- 
rary separation, for purposes of necessity, or a quasi separation as in 
this case, where the jury is really still kept separate from outsiders and 
the judge finds that no prejudice accrued to the prisoner. 

The prisoner also excepted to the refusal of the court to grant (370) 
a new trial on the allegation that the prisoner was under the 
influence of an opiate during a part of the trial. The court finds as 
facts that while tlie court was charging the jury the defendant was 
asleep a part of the time, but that the court did not know of the fact, 
and that the counsel of the prisoner did and failed to call the attention 
of the court thereto; that late one afternoon during tlie trial the court 
discovered that the prisoner did not secm to be right, and at  once 
adjourned court for the afternoon and had the prisoner examined by 
the county physician, who the next morning reported him in good con- 
dition; that then the trial proceeded, and the judge, with the aid of the 
county physician, observed the condition of the defendant thereafter 
during the trial, and that he was in full possession of all his faculties 
and entirely capable of conducting his defense; that if he was under 
the influence of an opiate at any time it was smuggled to him without 
the knowledge of the officers and was taken by him voluntarily. 
Though the court finds that the prisoner appeared drowsy a t  times, i t  
also found that he was throughout the trial in full possession of all his 
faculties and capable of conducting his defense. The court could not 
have taken more precautions than the careful judge appears to have 
taken in behalf of the prisoner in this case. 

The refusal of the court to grant a new trial for newly discovered 
testimony rested in his discretion, and is not reviewable. S. v. Jimmer- 
son, 118 N. C., 1173; S. v. DeGraff, 113 N. C., 690; S. v. Morris, 109 
N. C., 820. The findings of fact by tlir court on such motion are not 
reviewable. 8. v. DeCraff, 113 N. C., 690; S. v. Morgan, 120 N. C., 
563; S. v. Lance, 109 N. C., 789; X. v. Uum,  95 N. C., 697. 

This Court has uniformly held that "a petition to rehear, or to grant 
a new trial, for newly discovered tcstin~ony cannot be entertained in 
this Court in criminal actions." S. v. Ice Co., 166 N. C., 404, citing 
numerous and uniform decisions. After careful consideration of all the 
assignments of error and scrutiny of the entire record, we find no error. 
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We note that this trial was had in June, 1914. Under the statute and 
rules of the Court this appeal was required to be docketed at  the Fall 
Term of this Court before the call of the docket of the district to which 
it belongs, under penalty of dismissal. Rules 5 and 7, 140 N. C., 540, 
544; Revisal, 591; Pittman v .  Kimberly, 92 S. C., 562, and numerous 
cases thereto cited in the Anno. Ed., and Burrell v .  Hughes, 120 N. C., 
277, citing numerous cases and with numerous annotations in the Anno. 
Ed. I t  appears in the record that the solicitor agreed with the pris- 
oner's counsel that the case might be postponed and docketed at  this 
term. This was an irregularity, and was beyond his authority. The 
statute must be complied with and the cause docketed a t  the next term 

here after the trial below. If in any case there is any reason why 
(371) this cannot be done, the appellant must docket the record proper 

and apply for a certiorari, which this Court may allow, unless 
i t  dismisses the appeal, and may then set the case for trial at  a later 
day at  that term or continue it, as it finds proper. It is not permitted 
for counsel in a civil case, nor to the solicitor in a State case, to assume 
the functions of this Court and allow a cause to be docketed at  a later 
term than that to which the appeal is required to be brought by the 
statute and the rules of this Court. 

No error. 

Cited: S. v. Ratliff, 170 N.C. 709; Nc-Veil1 v .  R .  R., 173 N.C. 731; 
S. v. Neville, 175 N.C. 736; Mimms v. R .  R., 183 N.C. 437; S. v .  Far- 
mer, 188 N.C. 244, 245; S. v .  Hartsfield, 188 N.C. 358; Stone v .  Led- 
better, 191 N.C. 778; S. v. Jackson, 199 N.C. 326; Pruitt v. Wood, 199 
N.C. 790; S. v. Casey, 201 N.C. 623; S .  v .  Moore, 210 N.C. 461, 462; 
S. v. Moore, 210 N.C. 688. 

STATE v. FORRE'ST C. BERRY. 

(Filed 24 May, 1915.) 

1. Criminal Law-Indictment-Sheriff's Return of Civil Process. 
The willful failure of a sheriff to return process directed to him from 

the Superior Court is made a misdemeanor by the provision of Revisal, 
see. 3604, and applies to civil as  well as criminal process, its placing 
under the title of "crimes and punishments" being irrelevant in constru- 
ing the language employed ; and this interpretation is also applicable under 
Revisal, sees. 3676, 3592. S. u. R. R., 148 N. C., 498, cited and distinguished. 
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2. Same-Corrupt Intent. 
I t  is unnecessary for a n  indictment against a sheriff for willful failure 

to return legal process directed to him to allege a corrupt intent. 

APPEAL by State from Cline, J., a t  January Term, 1914, of HAYWOOD. 
Indictment against defendant sheriff of Burke County for failure to  

return certain executions, heard upon motion to  quash. The court 
quashed the bill, and the State appealed. 

Attorney-General Bickett and Assistant Attorney-General Culvert 
for the State. 

Avery ct% Ervin for defendant. 

BROWN, J. The defendant, as sheriff, was prosecuted on an indict- 
ment alleging that he "willfully and unlawfully did fail to return a cer- 
tain process to  him directed from the Superior Court of Haywood 
County, towit, one execution issued on a judgment in favor of Ameri- 
can Lumber Company as plaintiff and Abernethy & Lyerly as de- 
fendants," etc. 

A motion by defendant was made to quash the indictment, on the 
ground that i t  is not an indictable offense under the statutes of North 
Carolina for a sheriff to fail to return the process issued to him in a 
civil action. 

From a judgment sustaining the motion to  quash, the State appealed. 
No point is made as to any technical defect in the indictment. The 

only ground of the motion to quash was that  i t  was not an 
indictable offense for a sheriff to  fail to  return a process issued (372) 
to  him in a civil action. 

It is said that  the indictment is founded on section 3604 of the 
Revisal, which reads as follows: "If any sheriff, constable, or other 
officer, etc., . . . refuse or neglect to return any precept, notice, or 
process to him tendered or delivered, which i t  is his duty to execute, 
or make a false return thereon, he shall forfeit and pay to any one who 
will sue for the same, $100, and shall, moreover, be guilty of a mis- 
demeanor." 

An analysis of this section fails to  disclose any reason why it  does 
not cover the offense charged in the indictment in this case. It is said 
that  this statute, which is identical with section 1112 of The Code, has 
been held to  be confined to criminal processes only. It is claimed that  
this was decided by this Court in Hall v. Warren, 100 N. C., 264. It 
is not plain by any means that  the Court so held. It is said in that  
case: "The present action is brought under that section (1112 of The 
Code), which belongs to the chapter entitled 'Crimes and Punish- 
ments.' " 

437 
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The only language in the opinion which we can find from which it 
can be inferred that this statute is applicable only to criminal process 
is that  which we have quoted from the opinion. The fact that the 
statute is embraced in the chapter on "Crimes and Punishnients" is no 
warrant whatever for the position that its language applies only to a 
failure to  return criminal process. As the statute is a criminal statute 
and creates an offense, i t  is very properly placed in the chapter on 
"Crimes and Punishments," and the fact that  i t  is there does not alter 
its character or limit or qualify the plain meaning of its language. 

This seems to have been a mere obiter and not a t  all necessary to a 
decision of that case. This inadvertence is referred to in M f g .  Co. v. 
Buxton, 105 N. C., 75, in these words: "Section 1112 is found in the 
chapter on 'Crimes and Punishments,' and it is held in Harrell v.  War- 
ren, 100 N. C., 259, to  apply only when crin~inal process is delivered to  
an officer." No reason is given in either case for a construction so at 
variance with the plain language of the statute itself. 

Therefore, we are unwilling to  perpetuate the error any longer. We 
conclude that  this section of Revisal, 3604, is amply sufficient to sup- 
port the indictment. If this were not true, then there are two other 
sections of the Revisal which are amply sufficient to  uphold the bill. 

Section 3576 provides that  ('If any State or county officer shall fail, 
neglect, or refuse to make, file, or publish any report, statement, or 
other paper, . . . or to discharge any duty devolving upon him by virtue 
of his office as he is by law required to do, he shall be guilty of a mis- 
demeanor." 

Section 3592 in part declares: "If any . . . sheriff . . . shall will- 
fully omit, neglect, or refuse to  discharge any of the duties of 

(373) his office, for default whereof it  is not elsewhere provided that 
he shall be indicted, he shall be guilty of a misdemeanor." 

It is not necessary that the bill should allege or that the State should 
prove a corrupt intent in order to  convict an officer of willful omission, 
neglect, or refusal to discharge his duty. S. v. Hatch, 116 N. C., 1003. 

The principle laid down in S. v. Xnuggs, 85 N. C., 542, and in S. v. 
R. R., 145 N. C., 498, has no application here. I n  those cases it is held 
tha t  when an offense is created by statute, and did not exist at  common 
law, and the penalty for its violation is prescribed by the same statute, 
the particular remedy thus prescribed must alone be pursued, for the 
mention of the particular remedy makes the latter exclusive. 

The difference between the statutes under consideration in those cases 
and section 3604 of the Revisal is that the last named statute prescribed 
not only a penalty, but likewise makes the violation of it a misde- 
meanor. I n  the two cases cited the statutes under consideration 
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prescribed only a penalty, and did not make the violation of them a 
misdemeanor. 

Reversed. 

Cited:  S. v. Anderson,  196 N.C. 773; Nance  v. Fertilizer Co., 200 
N.C. 707. 

STATE r. W. JC. TATE AND HAY COPE. 

(Filed 24 May, 1913.) 

1. Witnesses-Mental Capacity-Findings of Judge-Appeal and Error- 
Weight of Evidence-Questions for Jury. 

A finding by the trial judge upon the examination of a witness that he 
is qualified as  to mental capacity to testify is not reriewable on appeal, the 
weight of the testimony being for the jury. 

The refusal to nonsuit upon the eridence in this case was proper. 8. a. 
Poteet, 30 N. C., 23; 8. u. Eliason, 91 N. C., 564. 

3. Appeal and  Error-Jurisdict ion-Oral  Motions-Supreme C o u r t A p -  
pellant's Brief. 

Oral motion to dismiss for want of jurisdiction in the inferior court 
may be made for the first time in the Supreme Court on appeal; but i t  is 
suggested that it  would be but just to the opposing party for appellant to 
take this position in his brief. 

4. Constitutional Law-Trial by Jury-Appeal-Superior Court. 
The constitutional guarantee of a trial by jury is not violated in a police 

court for the trial of misdemeanors, where there can be no seutence im- 
posed of imprisonment in the State's Prison or of death, and this right is 
preserved by right of appeal to the Superior Court. 

APPEAL by defendant froni Cline, J., a t  January Term, 1915, of HAY- 
WOOD. 

Attorney-General  for  the  State .  
M. Silver for defendants .  

CLARK, C. J. The defendants were indicted for fornication (374) 
and adultery under Revisal, 3350, in the police court of Waynes- 
ville, and adjudged guilty. On appeal to the Superior Court, they were 
tried before a jury, who found them guilty. 

The first exception is because, the defendants having objected to  
permitting one Flora Franklin to testify because of mental incapacity, 
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the court, after questioning the witness, who was also questioned by 
the counsel for the defendants and by the solicitor, found as a fact 
that  she was competent to  testify. I n  S. v. Perry, 44 N. C., 330, where 
the same objection was made, the Court held that  the trial judge was 
the exclusive judge as to  the competency of a witness in such case to  
testify, the weight of the testimony being for the jury. The finding by 
a trial judge that an infant is competent to testify was held conclusive. 
S. v. Stewart, 156 N. C., 636; S. v. Edzoards, 79 N. C., 648; S. v. Man- 
uel, 64 N. C., 601; 40 Cyc., 2240. 

Exception 2 was for the  refusal of a nonsuit. We need not recite the 
evidence, but i t  was amply sufficient to be submitted to  a jury. S. v. 
Poteet, 30 N. C., 23; S. v. Eliason, 91 N. C., 564. It is rarely tha t  in 
cases of this kind there can be direct evidence, but the attendant cir- 
cumstances were sufficient to justify a jury in finding a verdict of guilty 
in this case, and were properly submitted to a jury. 

The exception was submitted orally in this Court, not having been 
taken below, nor set out in the record nor in brief of counsel, that the 
police court did not have jurisdiction. It is true that  such objection can 
be taken for the first time in this Court (Rule 27, 164 N. C., 548), but 
i t  would be just to  the other side to  a t  least present the matter in the 
appellant's brief. The defendants have had a trial before a jury in the 
county of Haywood, and have thus preserved their constitutional 
rights. They were in no wise prejudiced by the fact that prior thereto 
they had been tried in the police court, for the trial in the Superior 
Court was entirely de novo. The constitutionality of police courts for 
the trial of misdemeanors, where there can be no sentence imposed of 
imprisonment in the State's Prison or of death, and the defendant on 
appeal has had a jury trial in the Superior Court, has been too often 
sustained to require discussion. Walker, J., in S. v. Collins, 151 N. C., 
648, citing S. v. Lgtle, 138 N. C., 738; 8. v. Baskerville (Hoke, J . ) ,  141 
N. C., 811; per curiam opinion in S. v. Jones, 145 N. C., 460; S. v. 
Shine, 149 N. C., 480. A later case is S. v. Hyman, 164 N. C., 411. 

No error. 

Cited: S. v. Merriclc, 172 N.C. 872; S. v. Boyd, 175 N.C. 792; S. v. 
Pulliam, 184 N.C. 684; S. v. Camby, 209 N.C. 52; S. v. Thomas, 236 
N.C. 460; S. v. Norman, 237 N.C. 212. 
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(375) 
STATE v. ABE ALLISON. 

(E7iled 12 May, 1915.) 

Burglary-Identification-Evidence-Qucstion for Jury. 
Whether the evidence is sufficient to be submitted to the jury and to 

sustain their verdict is a question of Iaw ; and in this case it is held sum- 
cient, though there a re  several circumstances, consistent with the prisoner's 
innocence, to identify him as  the one charged with, tried for, and convicted 
of burglary in the lirst degree. 

APPEAL by defendant from Adams, J., a t  October Term, 1914, of 
IREDELL. 

The prisoner was convicted of burglary in thc first degree and sen- 
tenced t o  be electrocuted, and froin the judgment pronounced against 
him appeals. 

The prisoner requested his Honor t o  instruct the jury that the cvi- 
dencc was not sufficient to justify a conviction and that the jury must 
return a verdict of not guilty, which was refused, and the prisoner 
excepted, and this is the only exception presented by the appcal. 

Attorney-General Bickett and Assistant Attorney-General Calvert 
for the State. 

W. D. Turner for defendant. 

ALLEN, J. The evidence establishes the fact that the criine chargcd 
in the bill of indictment was committed, that is, that some one broke 
and entered the dwclling-house of the prosecutrix, then actually occu- 
pied as a sleeping apartment, in thc nighttime, with intent to  commit 
a felony, and the only debatable question raised by the praycr for 
instruction is whether there is evidence which ought to  have been sub- 
mitted to  the jury that  the prisoner is the perpetrator of the criine. 

The evidence is not satisfactory, and scveral of the circumstances 
relicd upon to prove guilt are consistent with innocence; but we cannot 
say that  there was no evidence for the consideration of the jury. As 
was said in S. v. Hawkins, 155 N. C., 470, quoting from S. v. White, 
89 N. C., 464, "It is well settled law that  the court must decidc what is 
evidence, and whether there is any evidence to  be submitted to the jury 
pertinent to  an issue submitted t o  thcm. It is as well settled that if 
tllcre is evidence to  be submitted, the jury must determine its weight 
and effect"; and again, when speaking of circumstances relied on by 
thc Statc, "The court cannot, however, decidc that  they are true or 
false; that  is for the jury; but i t  must decide that, altogether, they 
make some evidence to  be submitted t o  the jury." 



IN THE SUPREME COURT. [I69 

The prisoner is a negro man, and the evidence introduced by the 
State tends to  prove that  the crime was committed by a negro, 

(376) because the prosccutrix testified that when she was awakened by 
feeling the hand of some one upon her person, she threw up her 

hand and it  fell on the head of a negro; that the prisoner lived within 
260 steps of the home of the prosccutrix, and no other negro lived 
nearer than 2 miles; that the prosecutrix is a married woman; tliat her 
husband had been away from home for several days and she was alone, 
except she had with her three small children, the oldest 5 years of 
age; that  the prisoner knew these facts; that on Saturday before the 
crime was committed the prisoner was a t  the home of the prosecutrix 
and spoke of the fact that her husband was away, saying that he ought 
not to  go away and leave the prosecutrix there; that  i t  was real dan- 
gerous and too lonesome; that he said this three or four times; that  on 
the afternoon before the crime was committed the prisoncr went to  the 
homc of the prosecutrix three times, once a t  2 o'clock to get apples, 
again a t  4 o'clock to carry the mail, and a t  5 o'clock to get water from 
the well; that  he had never gotten water from the well before, and used 
water from a spring near his house; that  when the prosccutrix was 
awakened on the night the crime was committed, by finding some one 
in her room, she ran from the liousc screaming, going in the direction 
of the house of the prisoncr, and when about halfway between the two 
houses she stepped in a ditch and screamed again; that  the prisoner, 
dressed in his night clothes and barefooted, then came to her, corning 
from the bushes and from the south, his home being towards the north; 
that  the prosecutrix asked him wliy he waited so long before coming 
to her, and he said he waited to  load his gun; that  he had no gun with 
him; that  the wife of the prisoner then joined them, and he and she 
went with the prosecutrix to  her home for the purpose of getting her 
children; that when they reached the home they looked for tracks under 
the window and found one, which was a barefoot track; tliat tlie de- 
fendant said, "There are tracks, and the one who made them had on 
shoes"; that  there was also a barefoot track on a shirtwaist which had 
been left on the floor in the room where the prosecutrix was sleeping; 
that  the prisoner and his wife went with the prosecutrix to  the home 
of a neighbor ; that the prisoner said to this neighbor on that night that  
he was glad that  he was a t  his homc, or the crime would have been laid 
on him; that there was a barefoot track under the window through 
which the person who comnlitted the crime entered the house; that the 
foot of the prisoner was placed in this track and i t  fitted exactly; that  
there was a path leading from the direction of the home of the prose- 
cutrix to  tlie back door of the defendant's house; that  there were tracks 
of bare feet along this path which indicated that  they were made by 
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some one running; that the foot of the prisoner was placed in one of 
these tracks and it  fitted exactly, and these tracks were followed to the 
prisoner's house; that  the prisoner told a witness the course he went 
when he found the prosecutrix a t  the ditch, and no tracks could 
be found along this course; that the prisoner appeared to  be (377) 
excited and nervous. 

There are other circuinstances which are favorable to  the prisoner, 
and which indicate that he was endeavoring to assist and protect the 
prosecutrix, but it is not necessary to consider these, as the sole inquiry 
for us is whether there was any evidence which ought to have been 
submitted to  the jury. 

We have considered the record with the care which the importance 
of the issue demands, and, being of opinion that there is evidence of the 
guilt of the prisoner, the judgment is affirmed. 

Xo error. 

STATE v. TOBE LYERLT. 

(Filed 19 May, 191.5.) 

Criminal Law-Larceny-Exchange of Curremy Bills-Felonious Design- 
Trlals-Instructions. 

T'nder an indictment for larceny, xhere there is evidence that  the prose- 
cuting witness went into the defendant's store, handed him, a t  his request, 
a $50 bill to look at ,  mhich he carried to the back of the store and gave the 
witness a bill which he put into his pocketbook without examination, and 
ten minutes thereafter he examined the bills in his pocl<etbooB, found a $2 
bill mhich he had not had before, and that his $50 bill was niissing; that 
he immediately re-entered the store, asked for the defendant, bnt discov- 
ered he had gone: H e l d ,  an instruction was correct that  the jury should 
find the defendant guilty, should they find from the eridence beyond a 
reasonable doubt that  the defendant obtained possession of the $50 bill 
with an existing felonious intent permanently to deprive the prosecutor of 
his owiership of the money and to convert it  to his on.n use. 

APPEAL by defendant from Adarns, J., at September Term, 1914, of 
Rowm.  

Indictment for larceny. The defendant was convicted by the jury, 
and from the judgment pronounced appeals to this Court. 

Attorney-General Bicke t t  and Assistant Attorney-General Calvert  
for the State.  

A .  H .  Price, Thomas  H .  Vanderford,  Jr., and Wi l l iam C. Coughenolu~,  
Jr., for defendant .  
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BROWN, J. The prosecuting witness Pethel testified: "I am a fire- 
inan on the Southern Railway, and on the 20th day of June was paid 
off. I had a new $50 bill, and I went to  the defendant's store at night 
and told him I had a 'pretty.' He asked to see it. I showed it to him. 

He  took it and went to the back part of the store and stayed 
(378) awhile. I called to  him to return my money. After a while he 

came back and gave me a $2 bill. I did not know it a t  the time. 
I found i t  out after I left the store. I had a $50 bill, two $20 bills, and 
some $1 bills in my purse when I went to defendant's store. Did not 
have any $2 bills. The defendant kept the $50 bi!l two or three min- 
utes before he came back to me from the rear of the store. He then 
gave me a $2 bill, as I afterwards found out. He kept the $50 bill. 
I have never seen it since. He never returned it to me." 

He further testified that he then left the defendant's store and a few 
minutes later had occasion to  look into his pocketbook and discovered 
that  his $50 bill was inissing and that he had a $2 bill in the place of 
the $50 bill. He immediately returned to the store and found that the 
defendant had left. The witness had not been gone more than ten 
minutes from the time that  defendant took his bill until witness missed 
i t  and returned. 

The defendant testified that  Pethel came to  his store and took out a 
$50 bill, and that  witness looked a t  it in the presence of several others 
and gave i t  back to Pethel. He  did not go to  the rear of the store and 
did not give Pethel $2. 

Another witness for the defendant testified that  the defendant did 
not go to  the back of the store and did not leave the place where the 
bill was handed to him by the prosecuting witness. 

The only assignment of error is to the part of the charge of the court 
which appears on page 8 of the record, and in which the court instructed 
the jury that  if they should find from the evidence beyond a reasonable 
doubt that  the defendant obtained possession of the $50 bill, under the 
circumstances testified to  by the prosecuting witness, with "an existing 
felonious intent permanently to  deprive the prosecutor of his ownership 
in the money and to convert i t  to  his own use, and in pursuance of such 
intent and in the execution of such design" did as testified to by the 
prosecuting witness, they should return a verdict of guilty of larceny, 
as charged. 

The charge of his Honor is supported by the precedents. There is no 
pretense that  the prosecutor loaned this money to the defendant. The 
case is properly made to turn upon the theory that the defendant was 
guilty of a trick or device in gaining possession of the $50, with a 
present felonious purpose to deprive the owner of his nioney and to con- 
vert it to  the defendant's own use. A very instructive opinion in line 
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with this case is S. 1). Bryant, 74 N. C., 121. See, also, S. v. Scott, 64 
N. C., 586; S. v. McCmry, 111 N. C., 665; S. v. Henderson, 66 N. C., 
627. 

No error. 

Cited: S. v. Kirkland, 178 N.C. 812. 

STATE v. 0. J.  WAINSCOTT. 
(379) 

(Filed 24 May, 1915.) 

1. Intoxicating Jiiquors-Indictnient-Excc~)tions to Statute-Defenses. 

An indictment for the sale of intoxicating liquor need not charge that  
the dcfendant was not a druggist, etc., duly licensed, for this is n matter 
of defense. 

2. Evidence-Special 1)etectivc~-Scrutiny and Weight-Instructions-Spe- 
cia1 Requests-Appeal and Error. 

The testimony of a special detective in a n  action lo convict the drfend- 
an t  of a n  unlawful sale of intoxicating liquor shoi~ld he considered by the 
jn r r  in his relation to the case, his purpose and object, and sllould be 
scrutinized and weighed by them accordingly as  his interests in the prose- 
cwtion may a y p w r ;  and  here the judge has accordingly charged, his re- 
fusal to give a special reqnest that  thc (esl i rnon~ of the detectire shoulrl be 
scrutinized with unasual caution will not be held erroneous. 

APPEAL by defendant from Cline, J., a t  November Tcnn, 1914, of 
BUNCOMBE. 

Defendant was indicted and convicted for selling intoxicating liquors 
to  one B. 13. Grahaiu. From tlie judgment and sentence of the court 
the dcfendant appealed. 

Attorney-Genernl Bickett and dssistnnt d ttorne.u-General Culzlert 
for the State. 

G. S. Reynolds for the defendant. 

PER CURIAM. Tlic defcndant moved to quash the warrant, for tlie 
reason that i t  docs not allege that the defendant is "other than drug- 
gist and medical depositories, duly licensed thereto." The motion was 
properly overruled, as the identical question has been decided adversely 
to  tlie defendant's contention in S. v. Mool.e, 166 N. C., 284. 

There are four exceptions relating to  the admission and rejection of 
testimony, whicll n-e have exaniincd, anti find thein to be without ~iierit. 
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The sixth and ninth exceptions rclate to the charge. The defendant 
requested the court t'o instruct the jury that  tlie t,estiinony of the detec- 
tive should be scrutinized with unusual ca,ution. His Honor did not 
give the prayer in thc language requested. Instead his Honor in- 
structed the jury that  i t  was contcndecl that the witness Graham was 
a special detective, and he charged the jury as follows: 

"Now, if he made t,hc salc-I will instruct you about that shortly 
again; but I am saying, if you find that the wit,ness Graham was im- 
pelled by any dcsirc to catch tlie defcndant in an unlawful act, why 
then you have the right to  scrutinize his testimony and consider that  in 

determining what weight and effect you will give tliat-what is 
(380) the value of his evidence lierc in this case, notwithstanding he 

may have borne that  relation toward thc defendant." 
Wc think that is substantially an instruction to  the jury that they 

should considcr the witness Graham's relation to the case, what his 
purposc and object was, and that they should scrutinize and weigh his 
testimony according as his interest in the case may appcar. We have 
examined the other instructions to  the jury and find them without 
merit. 

No error. 

Cited: S .  v. Hicks, 179 N.C. 734; S. v. Epps ,  213 N.C. 717. 
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PTCII'RELL & CRAIG COMPANY 8.  WILSON WHOLESALE COMPANY. 

(Filed 15 September, 1915.) 

1 .  Vendor and  Purchaser-Contracts-Par01 Evidencc-Warranty Implied. 
Where the written contract, signed by the purchaser, specifies that  a 

cap sold for fruit  jars will fit any "Xason jar," and that  the terms of the 
rontract shall not be varied by ally promise or agreement not specified in 
the written order, a reprcsentalion made by the sales agent, to the pur- 
c>haser, a t  the time of a drinonstration by him of its trnth, and as  a n  in- 
ducement to bug, that  the cap sold would fit all of the Mason jars in his 
store, docs not violate this special stipulation. 

2. Vendor and Purchaser-Sale by Sample-Implicd Warranty-Breach- 
Evidence. 

While a warranty of goods ~~-1lich are  sold in bulk by sample implies 
only that  the bulk will come 111) to the samplc, when the seller adopts the 
sample a s  his own description of the b ~ ~ l l i ,  upon which the purchase is 
made, this rule does not apply when the sample is only used by the seller 
to demonstratc that his wares will accomplish a certain purpose, which 
he warrants them to do ;  for then i t  is open to the purchaser to show that  
the wares were not as  represented, though the bulk corresponds in kind and 
quality with the sample, i t  being morc than a sale by sample. 

3. Same-Demonstratio by Sample. 
Where a certain kind of cap for sealing frui t  jars is sold nuder a written 

and signed order, with the warranty that  they will fit any "Mason jars," 
and the ventlor's salesman has gnaraateed that  they would fit any Mason 
jars in the l?nrchaser's store, and acttially fitted several of the caps to the 
jars to prove that they motild do so, i t  is competent for the purchaser to 
show that  he had, a t  the time a quantity of Ball-Mason jars which the cap 
would not fit or properly seal; and upon conflicting evidence the issue 
sllolilcl be submitted to the jury, there being evidence that the caps would 
not fit all  Mason jars, as  warranted. 
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APPEAL by defendant from Carter, J., at June Term, 1915, of WIL- 
SON. 

Tliis action was brought to recover $130 and interest due for a lot 
of White Crown jar caps sold and delivered to the dcfendants. 

(382) The evidence tended to show that the plaintiffs both verbally 
and in the written order of sale rcprescnted and warranted that  

the caps would fit any Mason jar, in which the defendants dealt, and 
to convince the dcfendants that this was true, plaintiffs' agent, before 
the order was given, fitted several of the caps hcl then had in his pos- 
session t o  Mason jars selected froin defendants' stock. I n  the body of 
the order are these words: "White Crown Caps. Self-sealing. Fits 
any Mason .Jar. Experience not necessary." Dcfcridants signed the 
order and delivered it  to  plaintiff's agent, and afterwards, and before 
the caps were received by t,lie defendants, the plaintiffs sent out samples 
of the caps, as corresponding with those to be shipped. These wcrc 
tried by the agent of defendants who gave the order, and found to be 
defective, in that they would not fit rnany of the Mason jars in dcfentl- 
ants' stock. This was due to the fact that the 13all-Mason jars, wliich 
defendants carried in their stock, arc made to receivrt tlie cap and seal 
a t  the shoulder, while the White Crown jar caps seal st the top, ant1 
the value of the cap for making an air-tight seal depended upon tlie 
smoothness of the upper surface, which was iinmaterial if tlie sealing 
was done a t  the shoulder of the jar as in the case of the Ball-Mason 
jars. There was evidence that "all Mason jars are of exactly the sainc 
pattern and sealed in the same way as those made by Ball Brothers." 
It is stated in the case that plaintiffs' witncss Finis Fox, while on thcl 
stand, "proceeded to seal the Mason jars in question with the caps 
shipped to dcfendants." Defendants objectcd to  this evidence. 

When defendants discovered that  the testing samples sent out by the 
plaintiffs would not fit rnany of the Ball-Mason jars in their stock, they 
refused to receive the shipment, and, therefore, this action was brought, 
to  recover the price agreed to be paid for thc goods. 

The court charged the jury as follows: "It appears from the cvidcnce 
in this case that  these goods were sold by sample. There is no cvitlcnce 
in the case that the goods shipped were not up to  the sample, and there 
is no evidence of any other concealment. The court, therefore, in- 
structs you that you will answer the issuc $130, with interest from 15 
May, 1913, if you believe the evidence in the case. Of course, if you 
don't believe the evidence, you will answer the issuc 'Nothing.' " 

The jury returned a verdict in favor of thc plaintiffs for $130, with 
interest from 15 May, 1913. Judgment was entered thereon, and de- 
fendants appealed. 
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F. D. Swindell for plaintiffs.  
Woodard  & Hassell for defendants .  

WALKER, .J., after stating the case: The court held that this was a 
sale of goods by sample, ignoring the express terms of the writ- 
ten contract, which warranted that the goods sliould be of a (383) 
certain kind, or caps, that  would fit any Mason jar. The prior 
negotiations of the parties were merged in the written contract, which 
provided that  the sellers would ship tlie goods "on terms and coilditions 
specified below," one of which was that the caps ~ ~ o u l d  fit any Mason 
jar, and another is, tliat "No promise or agrecmcnt is valid unless 
specified on this order," and still another, that "No salesman llas au- 
thority to  alter terms or conditions printed on this contract, or to 
promise anything that  is not printed on our contracts.'' This was the 
contract, and the only one between thc parties recognized by the plain- 
tiff. It is well settled that  where narties have reduced their contract t , ~  
writing, the written instrument itself is the exclusive evidence of it, and 
neither of the parties will be permitted to vary or contradict its t m n s  
by parol. 9 Cyc., 763; Mofli t t  v. Maness,  102 X. C., 457. There is no 
reference in this contract to a sale by saniplc. We imagine that if it 
were to the advantage of the defendants to  restrict the inquiry here to  
what occurred between the two agents prior to  the signing of the order, 
the plaintiffs would have insisted upon a strict a t l l ~ r ~ n c e  to the terms 
of the contract as expressed in the writing; and wc.11 could they have 
done so. 

There was some evidence of thc breach of the contract 01. condition 
that tlie caps would fit a n y  Mason jar. I t  is stated in the record tliat 
plaintiffs' witness "proceeded to seal the jars in question with tlie White 
Crown jar caps sold by the plaintiffs," but this expression is not very 
clear, and he may have referred, and perhaps did refer, to  jars known 
as Mason jars and of the same kind as those kcpt by defendants in 
their stock for sale, and did not intend to say that  he fitted tlie caps 
to  the particular Mason jars which defendants then liad in stock. But 
whatever his meaning was, and whether or not tlic caps used by the 
witness did fit the jars also used by hiin, which is not clearly made to 
appear, there was some evidence that tllc caps sflipped to dvfrndant 
did not fit the Mason jars in defendants' stock, as plaintiffs sent out a 
lot of samples, upon tlie implied representation, a t  least, tliat they cor- 
responded exactly with those to he shipped, and for thc purpose of 
testing the truth of their representation or warranty that  those to be 
shipped would fit any Mason jars. 

But apart frorri this consideration, i t  is riot to  be asslirried that every 
sale where a sample is shown is a sale by sainple. There must be an 
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understanding of the parties, express or implied, that the sale is by 
sample. Tiffany on Sales, p. 174. The Court in Gunther v. Atwell, 19 
Md., 157, a t  pp. 167 and 168, well stated the rule and the reason for i t :  
"Strictly speaking, a contract of sale by sample is not a warranty of 
quality, but an agreement of the seller to deliver, and of the buyer to  

accept, goods of the same kind and quality as the sample. The 
(384) identity of the goods sold in kind, condition, and quality with 

that of the sample is of the essence of the contract; and where 
the goods sold do not correspond with the sample, there would seen? to  
be no performance of the contract. The rule recognized in the cases as 
governing sales by sample seems to be founded on or to be a simple 
application of the principle that, to  fulfill a contract of sale, the seller 
must deliver that which he has agreed to sell, and that if he does not, 
the purchaser may rescind the contract, or receive the goods and claim 
a deduction for their relative inferiority in value. I n  order that this 
principle may be applied, i t  is necessary, in making the sale, that the 
sample should be so used between the buyer and seller as to  express or 
become a part of the contract; or, in other words, that  the sample 
should amount to and take the place of an express averment by the 
seller of the condition and quality of the goods sold, upon which the 
buyer relies in making the purchase. The mere exhibition of a sample 
by the seller, and examination of i t  by the buyer, does not amount to  
such an averment, unless, from all the facts or circumstances in the 
case, it can be presumed that  an understanding is arrived a t  between 
the parties that the bulk is to correspond with the sample. Citing sev- 
eral cases. The reasonable deduction from these cases is that  to effect 
a sale by sample, so as to bind the seller for a correspondence in bulk, 
it must be shown that  the seller adopts the sample as his own descrip- 
tion of the bulk, and that  the buyer concludes the purchase upon the 
faith and credit of the description so given. Gpon this theory, i t  is 
obvious that  in making sales samples may be exhibited and examined 
without implying, as a part of the contract of sale, any obligation that  
the bulk shall correspond with the sample. Guntlzrell v. Atwell, supra; 
Day v. Raguet, 14 Minn., 273; Hargous v. Stone, 5 N. Y., 73. 

There is evidence in this case that the caps were used by plaintiffs' 
agent in the beginning of this transaction, not for the purpose of selling 
other caps by them as san~ples, but for quite a different purpose, and 
that was to demonstrate to  the defendants that  the White Crown caps 
would fit any Mason jar. This will appear from the testimony of de- 
fendants' witness N. T .  Peele, who said: "Plaintiffs' salesman repre- 
sented that  the White Crown jar caps sold by the plaintiffs, as jobbers, 
would fit any Mason jar. He  then and there proceeded to demonstrate 
this fact by sealing a number of Mason jars taken from defendants' 
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stock wit11 the White Crown jar caps in his possession. After wit- 
nessing the demonstration aforesaid, defendants' ernpIoyee, N. T. Peele, 
signed an order on a printed order form in which the terms and condi- 
tions of tlie purchase wcre set forth." But when the sale is by sample, 
i t  is implied in law that the bulk shall correspond in kind and quality 
with the ~anlple ,  and the reason for this implication is that  there 
is no opportunity for a personal examination of the bulk. Tif- (385) 
fany on Sales, p. 174. Therc was evidcnce that the caps cx- 
hibited and used by plaintiffs' agent for the alleged demonstration of 
tlieir quality and fitness for the particular use mentioned a t  the time 
did not correspond with the standard of comparison so used, for the 
plaintiffs' witnesses test~fied that  many of the caps sent out by the 
plaintiffs wcre tried on the Mason jars of the Ball Brothcrs type, which 
werc carried in defendants' stock of goods, and t h y  did not fit, nor 
would thcy scal perfectly or as tlie agent of plaintiffs represented thcy 
woultl. 

The demonstration by plaintiffs' witness a t  the trial niay have been 
very impressive, and (perhaps) convincing, hut its weight as cvidencc 
was for the jury, and, besides, i t  should not have been considered to  
the exclusion of other evidence in the causc. 

I n  this state of the evidence we arc of the opinion that  there was a 
conflict, and it  was erroneous to  charge the jury that, even if they be- 
lieved the evidence, their verdict should be for the plaintiff. 

Tlierc was error, therefore, in the trial of tlie case. 
New trial. 

Cited: :lnderson Co. v. Mfg. Co., 206 N.C. 45. 

GEORGE H. SEXTON AND W. P. DUFk' I-. ELIZABETII CITY. 

(Filed 22 September, 1915.) 

I .  Municipal Corporations - Deeds and  Conveyances - Streets -Plats - 
Drdiration-Innocent Purchasers. 

Where the owner of lands plats the same into lots, streets, alleys, and 
parks, and in his deeds to purchasers conveys some of the lots with refer- 
mce  to the plats, he is ordinarily estopped, upon equitable principles, to 
deny n dedication of the streets, alleys, etc., or a n  easement therein, to 
the usc of his grantees and the public; but when the deeds are  not regis- 
tered, this principle does not apply to subsequent pnrclmsers for value of 
other lots contained in the plat, withont nctual or constructire notice of 
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the dedication of the streets, alleys, etc., for then the equities are equal, 
and the maxim, "He who asks equity must do equity," also applies. 

2. Municipal Corporations-Deeds and Conveyances-Streets-Dedication 
-Unregistered Plat-Not,icc~. 

Where lots were sold in accordance with a plat of land showing streets, 
alleys, parks, etc., and the deeds therefor refer to the plat in the description 
of the lots, and the plat or map is duly recorded, but the deeds arc  not; and 
thereafter another plat is made of the same lands, without showing thcreon 
a certain street or alley, and other lots are  sold including it, and accord- 
ingly described and conveyed, the registration of the plat, not being re- 
quired or allowed by our registration laws, does not give constructive 
notice to innocent purchasers for value under the second 1)lat ; and there 
being nothing on the lands themselves to indicate that  there is a n  alley or 
street a t  the place where one is shown on the first plat, and no evidence 
of actual notice to those who purchased according to the second plat, they 
acquire, under equitable principles, the title to their lots according to the 
description in their deeds. 

3. Equity-Estoppel-Deeds and Conveyances-Registratiolt-Inter1)'eta- 
tion of Statutes. 

This equitable doctrine of estoppel has no applic%tion to a n  innocent 
purchaser of lands for a valuable consideration, where the party setting 
up the estoppel under his deed has not had the latter recorded; for no 
notice, however full or formal, will, under our statute, silpply the place 
of registration. Revisal, see. 980. 

4. Municipal Corporations -Deeds and Conveyances - Notice - Innocent 
Purchasers. 

Where a n  incorporated town enters upon streets or alleys according to 
a certain plat of lands, showing them, made by the owner, and takes them 
for public use, and i t  appears that a portion of the streets or alleys has 
been included in lots subsequently sold and conreyed to purchasers for 
value without actual or constructive notice, the act of the town, where 
there has been no condemnation, is one of trcsl~ass, entitling tlie p~trcl~asers  
to damages. 

(386) APPEAL by defendant from A'haio, J . ,  a t  .June Spccial Tcml, 
1915, of PASQUOTANIC. 

This is an action of trespass lor unlawfully entering upon and occu- 
pying certain land in Elizabeth City under tlre wrongful claim that i t  
is a public street or alley, and without having taken proper proceedings 
to  condemn the same and acquire the same or an eascmmt therein. 
Plaintiffs alleged in their complaints, filed in separate actions, that  
they are tlic owners of two lots, tlie plaintiff Sexton of lot No. 954, :is 
designated on a map recorded in Book 21, p. 583, of the rcgistry of said 
county, and tlie other plaintiff of lot No. 975 as shown on the same map, 
and that defendant had unlawfully trespassed thcreon. 
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The defendant having answered and denied the trespass, and issue 
having been joined between the parties, i t  was stipulated that  the two 
actions should be consolidated and heard together by the presiding 
judge on an agreed statement of facts, reserving the question of dam- 
ages for trial by a jury. 

The following is the statenlent of facts agrccd upon: 
"Pending tlic trial of these two actions, it is by consent of all parties 

to the same agreed that  the two may bc consolidated for the purpose of 
trial, and the following admissions of facts are agreed to by all partics 
in both cases. The question of damages, as to each plaintiff, is reserved 
for thc jury. 

"I. On or about 23 December, 1891, the Improvement Company of 
Elizabeth City became the owner and went into possession of all that 
tract of land in the present corporate limits of Elizabeth City bounded 
and described in a deed from C. W. Grandy, special commissioner, to 
said improvement company, which was duly recorded in Book 12, page 
219, on 23 December, 1891, and made a part of this agreed slatenlent 
of facts. Since the making of that deed and prior to the institu- 
tion of this suit in 1905, the lands described in the decd have (387) 
been taken into the corporate limits of Elizabeth City by act of 
the General Assembly. 

"2. The dcscription in said deed includes the land in controversy in 
this case, and which is now clainied by tlic corporation of Elizabeth 
City as a street or alley, which strip of land is 10 feet wide and runs 
from Cotter Street along the east side of the Norfolk Southern Rail- 
road Company's right of way to Main Street in Elizabeth City. 

"3. On the day of the date of tlie deed from Grandy, commissioner, 
the said improvement company had W. G. Underwood, surveyor, to  
make and caused t o  be recorded on 1 March, 1892, the plat whicli is 
registered in Book 12, page 299, and made a part of tJhis agreed statc- 
rnent of facts. 

"4. Thereafter the said improvement company offered for sale and 
sold 38 lots and gave deeds for the same, referring to the plat in Book 
12, page 299. 

"5. None of the lots so sold abutted on said street or alley in contro- 
versy, and there was no reference in any of the said deeds to  the land 
now claimed as a street or an alley. 

"6. Thereafter the improvement company caused to be made, and 
registered on 28 April, 1900, in Book 21, page 583, a second plat of that 
part of this property conveyed by Grandy, commissioner, which lies 
north of what is known and designated on both plats as Oak Strcet, and 
also made a part of this agreed stateincnt of facts, which did not show 
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the allcy or strect in controversy, but extended the boundark> of each 
of the lots to  the railroad right of way. 

"7. On 1 February, 1908, the plaintiff George FI. Sexton purcl~ased 
of M.  N. Sawyer and wife, in consideration of $150, the lot designated 
as No. 954 on the plat which is recordcd in Book 21, page 583, under a 
deed which is registered in Book 31, page 639, and which deed is also 
made a part of these findings and admissions of fact. 

"8. On 27 December, 1910, the plaintiff W. P. Duff purchased of 
R. L. Forbes, for a valuable consideration, the lot No. 975 on the plat, 
recorded in Book 21, page 582, under a deed which is registered in Book 
35, page 6, and made a part of this statement of facts. 

"9. M. N. Sawyer acquired the lot he conveyed to Scxton from W T. 
Stafford by dced recorded in Book 22, pagc 280, and Stafford purchased 
the same lot from the improvement company by deed dated 8 August, 
1900, recorded in Book 22, page 279, which deeds and their recitals are 
made a part of this statement of facts. 

"10. Plaintiff W. P. Duff's grantor, R. L. Forbes, purchased the lot 
claimed by him from the improvement company under deed dated 8 
March, 1901, and recorded in Book 23, page 138, which deed and its 

recitals is made a part of this statement of facts. 
(388) "11. There is no reference in either of the deeds in plaintiff 

Sexton's chain of titlc or plaintiff Duff's chain of titlc in the 
first plat above referred to, but refercncc is only made to the sccond 
recordcd plat. 

"12. At the time of making the Underwood plat there was no mark 
or other cvidence of said street or alley in controversy on the ground, 

nor was any physical designation of said street or alley madc on 
(389) the said premises a t  any time subsequent thereto until the 

corporation, defendant, took posscssion of said strect shortly 
after the institution of these actions as hereinafter set forth. 

"13. No work of any character had been donc upon said strcret or 
allcy to  distinguish i t  as such or to indicate an acceptance of same by 
the corporation, defendant, until the taking possession of tile same just 
before the institution of these actions as hereinafter referred to, hut 
that the said street or alley has been up to this time continuously in 
the actual possession and use of plaintiffs and then- grantors from the 
date of thc iinprovernent company's deed. 

"14. There is nothing on the ground or in the course of either plain- 
tiff's chain of title to  notify said plaintiffs of the existence of said strect 
or alley in controversy, and that  neither plaintiff George H. Sexton nor 
plaintiff W. P. Duff had notice a t  the time of his purchase, nor did their 
grantors, other than the improvement company, h a w  notice of the 
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existence of said street or alley except only such notice as may be iin- 
plied in law from the registration of the first plat. 

"15. Just prior to the institution of these two actions, towit, on 23 
July, 1913, the corporation of Elizabeth City, and the other defendants 
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acting as its agents, went upon and took possession of the part of plain- 
tiff Duff's and plaintiff Sexton's lots, 10 feet wide and running across 
each of the same, which is claiined by the said town as Iiaving been 
dedicated to the public, and appears upon the first plat above ~e l r r red  
to. 

"16. I t  is agreed that  the court shall subinit an issue as to tlw dam- 
ages of the plaintiff Sexton and of the plaintiff Duff, and on the rendi- 
tion of the jury's verdict on these two issues it is further agrced that if 
thc court, as a matter of law upon the foregoing agreed statement of 
facts shall be of the opinion tliat the plaintiffs are entitled to recover, 
it shall render judgment in favor of each of them for the amount stated 
in the jury's verdict; but if the court shall be of the opinion, upon the 
foregoing statement of facts, that as a matter of law the defendants are 
entitled to recovcr, then the court shall render judgment in favor of 
the defendants." 

The jury assessed the damages a t  $75 in each case, and the court, 
being of the opinion that  upon the facts the plaintiffs were entitled to 
recover, entered judgment for the amount of the verdict in favor of the 
respective parties. The defendants then excepted and appealed. 

J .  C. R. Ehringhaus for plaintiffs. 
Thomas J .  Marlcharn for defendant 

V T ~ ~ , ~ ~ ~ ,  .J., aftcr stating the case: We may say, generally, tliat the 
right to  the easement in a public highway may be acquired by 

(390) grant or dedication; by the excrcisc of the power of eminent 
domain, or by user for the requisite length of time. Kennedy v. 

Williams, 87 N. C., 6. With respect t o  dedication, we have held in sev- 
eral cascs tliat where the owner of real property lays out a town or 
village upon it, or even a plat of ground, and divides it  into blocks or 
squares, and subdivides it into lots or sites for residences, which are 
intersected by streets, avenues, and alleys, and he sells and conveys any 
of the Iots with reference to a plat or map lnatlc of the property, or 
where he sells or conveys according to a map of the city or town in 
which his land is so laid off, he thereby dedicates the streets and alleys 
to thc use of those who purchase tlie lots, and also to  tlie public, under 
ccrtain circumstances not necessary to  be now and here stated; and this 
is so, unless it  appears either by express statement in the conveyance 
or otherwise tliat the reference to  or mention of the street or streets was 
solcly for the purpose of description, and not intended as a dedication 
thereof. The same rule is said to  apply to such pieces or parcels of the 
land marlied on tlie plat or map as squares, courts, or parks. The 
reason for the rule is that tlie grantor, by making such a conveyance 
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of his property, induces the purchasers to believe that the streets and 
alleys, squares, courts, and parks will be kept open for their use and 
benefit, and having acted upon the faith oi his inlplied representations, 
bawd upon his conduct in platting the land and selling accordingly, he 
is equitably estopped, as well in reference to  the public as to  his 
grantees, from denying the existence of the easements thus created. 
Many authorities sustain the principle; and tlie dedication, when once 
fully made, is held to  be irrevocable. Moose v. Carson, 104 N. C., 431 ; 
S. v. Fisher, 117 N. C., 460; Conrad v. Land Co., 126 N. C., 776; Collzns 
v. Land Po., 128 N. C., 563; IIughes 21. Clark, 134 N. C., 460; Davis v. 
Morris, 132 N. C., 436 (s. c., 141 N. C., 227) ; Hester v. Traction Co., 
138 N. C., 293; Tise v. Whitaker, 144 N. C., 514; Ruillzere v. Shzngle 
Po., 150 K. C., 627. 

I n  Smith v. Goldsboro, 121 N. C., 350, Conmd v. T m d  Co., supra, 
and Collins v. Land Co., supra, the principle is discussed with reference 
to  suburban land which is divided into lots with intersecting streets 
and allcys, and parks and squares, and is afterwards included within 
the corporate limits of a town, to which case it is held to be applicable. 
T1.i~ Court said in Conrad v. Land Co., supra, a t  page 779: "If the 
owner of land lays it  off into squares, lots, and streets with a view to 
form a town or city, or as a suburb to a town or city, certainly if he 
causes the same to be registered in the county where the land is situ- 
ated, and sells any part of the lots or squares, and in the deed refers in 
the description thereof to  the plat, such reference will constitute an 
irrevocable dedication to the public of the streets rnarkcd upon tlie 
plat. We think the same principle would apply to  those pieces 
of land which were marked on such a plat as squares, or courts, (391) 
or parks, and that streets and public grounds designated on such 
a map should forever be open to the purchasers and to tlie public. It 
is immaterial whether the public authorities of the city or county had 
formally accepted the dedication of the strects. The plaintiffs had 
been induced to buy under the map and plat, and the sale was based 
not merely on the price paid for the lots, but there was tlie further 
consideration that the streets and public grounds designated on the 
map should forever be open to the purchasers and their assigns, citing 
Meier v. Portland, 16 Oregon, 500; Gorgun v. Hayward, 4 Fed. Rep., 
164; Church V .  Portland, 6 L. It. A. (0 .  S.), 659; Price v. Plainfield, 
40 N. J. Law, 608. We are not disposed to abate this principle in tllc 
least, as i t  is firmly established in our jurisprudence, although there 
are decisions in other jurisdictions which do not carry it  t o  the full 
length recognized in this Court. But, as we have seen, i t  is entirely 
equitable in its nature and founded upon the Idea that it would he 
unjust, if not fraudulent, for the landowner to question or limit the 
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right of his grantees, who have purchased lots, to  all the privileges and 
casements expressly given or to  be implied from his conduct. The 
estoppel upon hirn, being a creation of equity for the purpose of doing 
exact justice, should not be enforced inequitably as against thohe who 
have purchased any part of tlie property in good faith, for valuc and 
without notice. The purcliascr of a lot designated on tllc map wit21 
the streets and alleys would not come into court with clean hands 
should he assert a right based itself upon an equitable consideration 
for him, and a t  the same time be unwilling to  accord equity to his 
adversary, who has bought in ignorancc of his rights, especially when 
it  was caused by his own neglect in failing to  register his decd. IIe 
who would ask equity must be willing to  do equity. Discussing this 
view of the estoppel, we said in Green v. Miller, 161 N. C., a t  p. 30: 
"While tlie rule is well established, i t  is necessary that in some way 
notice of the dedication, thus made, be fixed upon those who may buy 
any part of tlie property which is subject to  or charged with the ease- 
nient, or of the rights of others flowing from the dedication. It would 
be unjust that  a rule which is based upon an equitable doctr~ne sl~ould 
in its application deprive a man of property bought in good faith, for 
value and without notice of the right to  the easement. Parties who 

a Ion claim the benefit of tlie easement by virtue of the implied dedic t' 
can easily protect their right and interest in it  by havlng proper 
reference made to the map in their deeds; and if thcy fail to do so, i t  
is their own fault, and they should not be permitted to  visit its conse- 
quences upon an innocent purchascr who was misled by their laches. 
It is held that  the original grantor, who sold by the map or tllc dia- 
gram of the land as laid out into blocks and lots, strcets, and avenues, 

and those claiming under him, are estopped to deny the right of 
(392) prior purchasers of lots to an easement in the streets rcpre- 

scnted on the may; but i t  is not a strict estoppel, but one aris- 
ing out of tlie conduct of the party who originally owned the land and 
platted it  for the purpose of selling the lots, and is predicated upon the 
idea of bad faith in hirn, or those claiming under him, with knowlcdge 
of the facts, or with notice thereof, either express or constructivc, to 
repudiate his implied representation that  the streets and alleys, parks 
and placcs, will be kept open and unobstructed for the use of those who 
may k~uy from him. So far as the owncr is concerned, i t  would he 
fraudulent for him t,o contest the right of his grantees; but as to  those 
who have bought without notice, actual or constructive, of the facts, 
and the equitable estoppel fastened upon him, the estoppel, grounded, 
as we have said, in an equitable principle, completely fjils. The same 
general principle of equity that raises the estoppel will protect him, as 
an innocent purchaser, from its operation; and this is but just and 



N. C.] FALL TERM, 1915. 

right." I n  that  casc many authorities were cited wllich strongly sus- 
tain the first limitation of the cstoppel. 

One who buys property of another without notice that sonlc third 
person has a right to  or interest in such property, and pays a full and 
fair price for the same, a t  the time of such purchase or before he has 
notice of the claim or intercst of such other in thc property, taltcs the 
same free from the right of the other, because hc is regarded as an 
innocent purchaser and entitled to the cquitablc consideration of the 
court. It is a perfectly just rule, and it  would bc strange if the law 
werc otherwise. 

It is said in 13 Cyc., a t  pp. 492, 493, that, with tlic exception of hona 
fide purchasers for value and without notice, all parties holding under 
a dedicator takc only his titlc. "The general rule as to thc titlc taken 
by a bona fide purchaser without noticc applies where the encunlbrancc 
is a dedication to  tlic public use. Usually the state of the property or 
the records constitute notice by which the purchaser is bound, whether 
his knowledge of the easement be actual or not." 13 Cyc , s u p ~ a .  

The doctrine, as d~rectly applicable to this casc, is well stated in 
Schuchman v. Borough of Homestead, 111 Pa. St., 48: "It 1s wason- 
ably certain that  the Homestead Bank and Life Insurancc Company 
dedicatcd thc land to the public, and that  a number of persons pur- 
chased lots cxpecting to enjoy the rcsulting advantage. However, 
nothing in the plan, or in the course of thc title, or on the ground, was 
a warning to Ormsby Phillips of such dedication, and, therefore, lie 
acquired a good title. The citizens of thc borough suffer serious loss 
under the operation of a rule which applies to  then1 as i t  would to an 
individual under similar circumstances." And in Harboro v. Smzfh, 
85 Md., 538, the Court said: "It  may be conceded that  if there wprc 
any owners of lots who purchased under such circumstances and witkr- 
out noticc of the contract or the agreement between the Patapsco and 
Brooklyn companies, they would have a standing in a court of 
equity." 

This same rule, we think, was impliedly rccognized hy this (393) 
Court in CoLlins'v. L a n d  Co., 128 N.  C., 563, and Conrad v. 
L a n d  Co., 126 N. C., 776. I t  is truc that the Court said, in the ('ollins 
case, that  registration of the map is not essential, as i t  is not sucll an 
instrument as is required to be registered, but afterwards, and in the 
same connection, explains what is meant by stating stressfully that the 
subsequent purchaser (Ashcville Land Company) ('had actual notice 
of the plst  and the sales thercundcr made by the improvement com- 
pany, and is, therefore, fixed with noticc of the dedication of the 
streets. Besides, i t  had noticc from the registration of the deeds of 
the latter company." 
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It may hc well to rcinark that in all of the cases decided by this 
Court the subsequent purchaser, claiming tlie land occupied by a 
street or alley, as against a vendee from the original owner who bought 
according to tlie map, appears to have had either actual or constructive 
notice of the latter's rights and easements in the abutting and adjaccmt 
streets and alleys. 

Applying these principles to the facts of our casc, we find tliat tlic 
case agreed (scctions 4, 5, 11, 12, 13, and 14) is very full and explirit 
in stating that plaintiffs liad no actual knowledge of the dedication of 
the alley by the improvement company, and there was nothing on the 
ground to indicate tliat i t  had been set apart as an alley for the use of 
the public or the owners of the thirty-eight lots thcrctofore purcl~ascd 
from said company, nor was thcrc any constructive notico, as the dccds 
for the thirty-eight lots were not registered, so far as appcars. Thc 
registration of the map was not constructivc notice, as i t  is not such 
a paper as is required or allowed to be registered by our law. On the 
contrary, tlie plaintifls bought their lots by another map, which was 
made by the improvement company long after 1 March, 1892, wlien 
the first map was registered, that is, in Aprii, 1900, and their deeds 
referred to this map, which did not show the alley, hut, on tlie contrary, 
made the line of the railway's right of way tlie boundary of the im- 
proved property on that  side, and in tlie description of these lots the 
railway was called for as one of these lines. lnstead of having any 
notice of the alley being therc, they were actually and positively led 
to believe that  therc had bcen no such dedication, and they acted upon 
the representation thus niade to  thern, in good faith, and paid full 
value for the lots. As the registration of thc first map was not con- 
structive to  them, and they had no actual notice of it, they occupy a 
most favorable position before the court, and arc entitled to  the pro- 
tection of the principle which we have said has bcen settled by the 
authorities. Besides, as they had no actual notice, our statute which 
requires the registration of decds as to bona fide purchasers for value, 
in order to  pass the title, Revisal, sec. 980 (Acts of 1885, ch. 147), 

protects them against the application of tlic brdinary doctrine 
(394) of estoppel relating to  such cases. The policy of our law now 

is that  purchasers for value sliould be protected as against un- 
registered conveyances of the same property from the vendor, as 
nothing but registration shall Be considercd notice to  them of any prior 
deed for the land, i t  having grown into an axiom that "No notice, how- 
ever full and formal, will supply tlie place of registration." Todd v. 
Outlaw, 79 N. C., 235; Piano Po. v. Spnnill, 150 N. C., 168. Wc have 
said that  the deeds to  the thirty-eight lots were not registered, as the 
case does not state that  they were, and what docs not appear is pre- 
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sumed not to  exist. Broom (6 Am. Rd.),  star p. 163, says that, "On 
special verdict tlie court will not look out of the record, nor assume a 
fact not stated thcrein, nor draw inferences of fact necessary for the 
determination of the case from other statcnlents contained therein. 
Also, "In reading an afidavit, the court will look solely a t  the facts 
deposed to, and will not presume the existence of additional facts or 
circumstances in order to  support the allegations contained in it. To  
the above, therefore, and similar cases, occurring not only in civil, but 
also in criminal proccedings, tlie maxim, Quod non apparet non est- 
that  which does not appear must be taken in law as if i t  were not-is 
emphatically applicable." 

As the plaintiffs had no actual or constructive notice of the dedica- 
tion of the alley, they are not bound by the map, and in unlawfully 
entering on thc property which was theirs, the dcfendant committed a 
trespass. Green v. Miller, supra. 

There was, therefore, no error in the judgment upon the cast1 agrccd. 
Affirmed. 

Cited: Elizabeth City v. Commander, 176 N.C. 29; Wittson v. 
Dowling, 179 N.C. 547; Dye v. Morrison, 181 N.C. 311; Stephens Co. 
v. Homes Co., 181 N.C. 339; Blankenship v. Dowtin, 191 N.C. 796; 
Irwin v. Charlotte, 193 N.C. 112; Gault v. Lake Waccamaw, 200 N.C. 
601; Case v. Arnold, 215 N.C. 594; Ins. Co. v. Carolinu Beach, 216 
N.C. 785; Sheets v. Walsh, 217 N.C. 39; Broocks v. Muirhead, 223 
N.C. 231; Foster v. Atwater, 226 N.C. 473; Lee v. Walker, 234 N.C. 
694; Rowe v. Durham, 235 N.C. 160; Gaither zl. Hospital, 235 N.C. 
443. 

.TOHN D. ELLIOTT v. ROANOKE RAILROAD BND LUMBER COMPANY. 

(Filed 22 Sepl-ember, 1915.) 

1. Trespass-Title-Burden of Proof. 
The weakness of the defendant's title to land will not avail the plaintiff 

in a n  action of trespass involving title, for he must recover, if a t  all, upon 
the strength of his own title. 

2. S a m e s t a t e  Grants-Deeds and  Conveyances-Color-Plaintiff's Evi- 
dence. 

Where the plaintiff's own evidence, in a n  action of trespass on lands 
involving title, tends to show sufficient adverse possession of the defend- 
a n t  under color to take the title out of the State and ripen i t  in defendant, 
or in one under whom he claims, and the plaintiff is claiming the locus in 
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qr1o by grant from the State, issucd after. thc titIe had ripened, he cannot 
recover. 

APPEAL by plaintiff from Justice, J., a t  February Tcrnl, 1915, of 
BEAUFORT. 

Civil action for trespass on land. 

(395) Daniel & Warren  and Bryan d? Stewart  for plaintiiff. 
Small ,  McLean,  Brayaw (e: R o d m n n  for defendants. 

J?~ALKER, J. Plaintiff alleged ownership, under a grant froln the 
State to  himself, of a tract of land containing 74 acres, rnore or less, 
on the north side of Paunlico River and the west side of Bath Creek 
and designated on the court map by the figures 1, 2, 3, 4, 5, and back 
to I ,  and on which the trespass was alleged to have been co~nniitted by 
cutting timber. Defendant denied plaintiff's title upon two grounds: 

1. That i t  had acquired title to the land under a deed of Jesse C. 
Bryan to Thomas D .  Beasley, dated 19 March, 1846, and a dccd from 
James E. Shepherd, commissioner to sell the lands of the said Thomas 
D. Beaslcy, who had died, dated 2 June, 1882, and adverse posscssion 
under these deeds. Plaintiff claimed that the line 2 to 5, as shown on 
the map, is the western boundary of the deed of Bryan to Beasley, 
while the defendant contcnded that its western boundary is tllc line 
B, C, 3. 

2. There was a dispute between the parties as to  whether the deed 
from Bryan to Bcasley covercd the locus i n  quo, but the defendant 
further contended that  this was immaterial, as the plaintiff's own testi- 
mony, which defeats his recovery, was as follows: "The Archhell land 
lies west of the Beasley land. John Archbell and those claiming under 
him have been in possession of the land adjoining the Beaslcy land on 
the west ever since I have known it-fifty years or rnore. Beasley and 
those claiming under him had been in possession of the Beasley land 
as long as I can recollect. John B. Respass is the only man who has 
ever shown me the watcr oak, figure 5, as the Windley corner. 1 live 
in about 234 miles from the land in controversy and make no claim 
to  any part of thc land in there except that  little piece covercd by my 
entry. The Kugler Lumber Company bought the timber on the .Tolin 
Archbell land, or Stickney land, as i t  was called. The Archbell house 
stands within 100 yards of the mouth of Bath Creek. The Beasley 
land is one of the oldest settlements in that neighborhood. The cleared 
land on the William J .  Arclibell land is about a mile from this lend." 

Therc was evidence as to the possession of defendant, and those under 
whom i t  claimed, of the land covered by the deeds of .Tames E. Shcp- 
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herd, commissioner, and Bryan to Bcasley; but i t  is not necessary to  
set i t  out, in the view we take of thc case. .Judgment was entered for 
defendant, and plaintiff appealed. 

It is well settled that  plaintiff must recover, if a t  all, upon the 
strength of his own title, and not upon the wealiness of his adversary's 
title. It was said in Wicker v. Jones, 159 N.  C., a t  p. 116: "The plain- 
tiff must recover upon the strength of his own title, and upon failure of 
proof by him the jury will find that  he is not the owner of the land, 
although satisfied that  the defendant has no title." This is also 
true in an action of trespass where plaintiff relies solely upon his (396) 
title and constructive possession, and not upon his actual pos- 
session. Waters  v. Lumber Co., 154 N.  C., 232. So, in this case, as 
plaintiff by his own evidence has shown that a t  the tiinc thc grant 
issued to him the State had no title, as i t  had been lost by adverse 
possession of Archbell, which was begun and continued for tlic requi- 
site period of time, he failed to show any title to the land, and, therc- 
fore, no such constructive possession thereof as would entitle him to 
sue in trespass. His own testimony proves that the Bcasleys were in 
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possession of their land for many years-as long as he could recollect- 
and John Archbell and those claiming under him had been in possession 
of the land adjoining the Beasley land on the west ever since he had 
known %-fifty years or more. This being so, i t  can malie no diffcrence 
where the western line of the Bcaslcy tract is, that  is, whether i t  is 
where the plaintiff claims it is, or whcre the defendant claims it  to  be. 

I n  this view of the evidence it  would be uselcss to  discuss the inter- 
esting question raised by the plaintiff, as to  whether the possession of 
the defendant, and those under whoin it  claimed, was extended to the 
boundaries of the Shepherd decd, without actual possession of some 
part of the land embraced by that deed, and not covered by thc dced 
of Bryan to Beasley, dated 19 March, 1846. The point being that as 
Thomas Beasley had already acquired title, under the Bryan deed as 
color, by adverse possession, which afterwards passed to defendant, his 
possession of that tract of land being rightful, would not be extended to 
the outer boundaries of the Shepherd deed by construction of law. The 
gist of the contention is that i t  is only where the possession has not 
ripened the color into a good title, and the occupant is still exposed to 
an action of trespass, that  the law will extend the possession construc- 
tively to  tlic boundaries of the decd under which, as color of title, the 
possession is held, citing for this position Lewis v. Covington, 130 N. C., 
544. Nor is it needfuI to  consider the status and legal effect of the 
grant from Lords Proprietors to  Seth Sothell, dated 10 November, 1681, 
for the land in controversy. It is quite sufficient, in order to  dispose 
fully of this appeal, that we confine ourselves to the single question as 
to  the force and effect of the plaintiff's own testimony upon his right to  
recover, rcmarking generally, and without more particular reference 
thereto, that  there are other obstructions in the way of plaintiff's 
recovery. 

There was no error in the proceeding above, and it  will be so certified. 
No error. 

Cited: Price v. Whisnant, 232 N.C. 658. 
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(397) 
J. 11. MITCHELL v. TIXK El~IBhBETH CITY LUMBER COMPANY EY AL. 

(Filrrl 29 September, 191.5.) 

Attaclmient-Nonrcsidents-Keplevy I3ond - Appearance - Submission to 
Jurisdiction-Interpretation of Statutes. 

Where proceedings in attachment have been properly entered and prose- 
cuted against a nonresident defentlant having property in this Statr, except 
that no order for or publication of the summons or personal service has 
bcen made, a bond given by defendant in discharge of the writ is a volun- 
tary subniission of defendant's cause to the jurisdiction of the court, our 
statutes, Revisal, secs. 774 and 775, requiring that suc l  bond shall only be 
received after a general appearance entered, etc. 

APPEAL by defendants from Ferguson, J., a t  April Term, 1915, of 
HERTFORD. 

Civil action heard on motion to  discharge an attachment and dismiss 
the action. 

On the hearing, i t  was made to appear that plaintiff, having a claim 
against dcfendants for wrongful injury to  his property, instituted an 
action by issuing a surnmons against thcm, returnable to February 
tern1 of said court, 1915; that on affidavit duly made, averring validity 
of claim, that  dcfcndants were all nonresidents and that they had prop- 
erty within the State, etc., a warrant of attachment was duly issued, 
returnable to  said February term, and, acting under said warrant, the 
sheriff levied same on lot of personal and real property belonging to 
defendants and made return thereof in proper form to the court; that 
after the institution of said suit and warrant and the levy thereof, to- 
wit, on 7 December, 1914, defendants gave bond in discharge of thc 
attachment, as required by the statute. At February Term, 1915, the 
complaint having been duly filed, hut no summons having been served 
on defendants or either of tliem, and no publication having bcen made 
or order therefor obtained, defendants, by their counsel, cla~ming to 
make a special appearance, moved to discharge the attachment and 
dismiss the action, on the ground tliat this issuing and the suinnlons 
had not been properly followed by service of surnrnons on defendants, 
either personal or by publication. The court, being of opinion that the 
giving of the bond was equivalent to  personal appearance of defendant 
and constituted a waiver of the defects suggested, denied the motion, 
and defendants, having duly excepted, appealed. 

Winborne & Winborne for plaintiff. 
E. T. Snipes, D. C. Barnes for defendants. 
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HOKE, J., after stating the case: It was suggested on the argulnent, 
that the defendants' appeal rnight be premature, but our decisions arc 

to  the effect that  the refusal to  dismiss a warrant of attachment 
(398) is an appealable order, and, unless appealed from, the questions 

involved become res adjudicata. Judd v. Mining Co., 120 ST. C., 
397; Sheldon v. Kivett, 110 N. C., 408; Eozdha~ v. Brown, 87 X. C., 1. 
On the principal question, while it  is recognized, as contcndcd by de- 
fendant, that when an attachment has been issued it  must, be followed 
by service of the summons, personally or by publication (Finch u. 
Slater, 152 N. C., 155)) we concur in the view of his Honor, that mlicre 
property has been levied on under the writ, a bond given by defcndants 
in discharge of the attaclirncnt as provided by the statute will l ) t ,  con- 
sidered equivalent to  a personal appearance in the action and a waiwr 
of the requirement for further servicc of the summons. It amounts to  
a voluntary submission of defendant's cause to  the jurisdiction of the 
court. This is stated for law in Drake on Attachments, see. 332; and 
in Shinn on Attachments, sec. 288, the author says that  i t  has been so 
held in courts where tlic question had been presented. The eases re- 
ferred to  by these authors are in full support of thcir statements. 
Blylel- v. ICline, 64 Pa. St., 130; Richard v. Mooney, 39 Niss., 357; 
Cheatam v. Morrison, 37 S. C., 187. While this ruling may bc departed 
from or modified in some jurisdictions, owing to varying provisions of 
their statutes controlling the subject, the Legislature in this State, 
Revisal, secs. 774 and 775, clearly contemplates that  a bond given by 
defendant in discharge of the writ shall only be received after a general 
appearance entered. The very form of the bond given by defendant, 
and sureties pursuant to  our statute would seem to justify such a posi- 
tion, the instrument signed by defcndants and their sureties stipulating 
that  if the propcrty levied on be delivered to defendants tliey will rc- 
turn tlie property, "provided said plaintiffs recover judgment in thc 
action," and pay all costs awarded against them, and in default thereof, 
will pay to  plaintiffs tlie value of said property and all costs and dam- 
ages that  may be awarded against tliein in thc action. 

We find no error in his Honor's ruling, and the judgment below is 
Affirmed. 

Cited: Winder v. Penniman, 181 N.C. 8, 11. 
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MART P. WESTON v. JOHN L. ROPER LUMBER COMPANY. 

(Filed 20 September, 1915.) 

1. Deeds and  Convcjrances-Title-Common Source-Paramount Title- 
Evidence. 

Wherc there is evidence tending to show that the parties to the action 
claim title to the land from a common source, one of thcm may prove a n  
outstanding paramount titlc acquired by himself; and where he has offered 
in  etidence a conveyance from the State Board of Education to State's 
lands, and connected himself therewith, this mag be rendered nugatory by 
his adversary showing that  the land had previously bccn granted by the 
State to auother. 

2. Deeds and  Conveyances-Partition-Title-Estoppel-Evidence. 

Thc p1aintifl"s title to the lanils in controversy further depending upon 
the defendant's bcing estopped to deny his title by a judgment in proceed- 
ings for l~artition, wherein the title to the lands m s  not involved (162 
N. C.,  163), i t  is held that  a judgment of nonsuit was properly entered 
in the lower court under the authority of the former opinion, which posi- 
tion is fnrther strengthened in this appeal tending to show they had no 
iitle a t  the time of the proceedings. 

3. Deeds and Conveyances-audgments-Execlxtors and Adrninistrators- 
Sales-Devisee-Sci. Fa. 

A deed in plaintifl's chain of title upon which he relies which recites, 
in effect, that  i t  was made under a fie?% facias issued upon a judgment re- 
covered against a n  escrntor of the deceascd owner, and that  the lands 
sold were in the hands of a drvisee, is fatally defective, there being no 
recital therein of a scz. fa. or that any notice or other process issued to 
the devisee, or that  any judgment was rendered condemning the lands; 
for the devisee is entitled to his clay iu court to contest the plea of fully 
administered, etc., and t h e r e b ~  relieve his land. 

4. Deeds and Conveyances-Chain of Title-Descriptions-Evidence. 

,4 deed in the chain of title claimed by a party in this action to recover 
lands is ineffectual for the purpose n~hen  it  appears from the description 
therein that i t  does not pnrport to convey the locus i?% (/%LO. 

WALKER, J., dissenting in part ; Horn, J., concurring in the dissenting opinion. 

APPEAL by defendant from Whedbee,  J., a t  March Terni, 1915, (399) 
of CAMDEN. 

This is an action to recovcr land, and involves the titlc to tracts Nos. 
1 and 4 of the juniper tinihcred part of that portion of the Dismal 
Swamp called "The Ncw Lebanon Division," and the only question in- 
volved in the appeal is whether the plaintiff made out a prima facie 
case to  go t o  the jury upon the question of title, to  either or both of said 
tracts. 
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The title to  these two tracts of land was under consideration at March 
Term, 1912, of the Superior Court of Camden County, and the said 
cause was argued before this Court a t  its Fall Term, 1912, and decided 
adversely to  the plaintiff, appellant in this action, and is reported in 
162 N. C., pages 165 et seq. Upon said appeal being certified to tlic 
Superior Court of Canlden County, the court ordered a nonsuit, and 
plaintiff instituted this new action, making practically the same allega- 
tions of title and trespass. 

The court below held that  on all thc evidence oflered, plaintiff had 
not made out any title. 

The opinion of the Court, by Mr. Justice Brouln, on the forriier ap- 
peal discloses, according to said opinion, certain defects in the title as 
i t  was then presented, but which the plaintiff has undertaken to remedy 
in this case. 

I n  that appeal i t  will be noted that  the plaintiff relied on what 
(400) is known as and will be hereinafter referred to as The New 

Lebanon Division, for a common source of title. I n  that divi- 
sion tract No. 1 was allotted to  Enoch Sawyer, and tract No. 4 was 
allotted t o  Fred B. Sawyer and Samuel Proctor. Tract No. 12 was 
allotted to  Mills and Josiah Riddick. 

Plaintiff then offered a dccd frorn Enoch Sawyer to Cary Weston for 
lot No. 1 and a deed frorn Samuel Proctor to  Cary Weston for his inter- 
est in lot No. 4, and evidence t o  show that  he was the only living 
descendant of said Cary Weston. 

Plaintiff then offered a deed from Mills Riddick to  William B. White- 
head, a deed from William B. Whitehead to Baird & Roper, and a deed 
from Baird & Roper to the defendant for tract No. 12 of that division, 
thus connecting the plaintiff and defendant with said division ; claiming 
i t  to  be a common source of title. 

The defendant, for tlie purpose of showing an independent and out- 
standing paramount title, introduced a deed frorn the State Board of 
Education to  George W. Roper, dated in 1904, and a deed from George 
W. Roper to  the defendant in 1905, which covered the same land. 

The plaintiff then of'fered section 1 of the amended complaint and 
section 1 of the answer thereto, for the purpose of showing that the 
lands in controversy had been granted to  Benjamin Jones on 10 July, 
1788; and said answer on that allegation was as follows: "Thc defend- 
ant admits that  on 10 July, 1788, the State of North Carolina issued a 
grant to  one Benjamin Jones. That  there appears upon the books found 
in the office of the register of deeds of Camdcn County, in Book I), page 
163, what purports to be copy of said grant. The other matters alleged 
in section 1 are denied.'' 
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It is held in thc opinion of the Court t,hat section 1 of the answer 
denied not only tlie validity of that grant, but, also, that  its descriptive 
words embraccd t,he land in controvrrsy, and that  the record failed to 
disclose that  there was any evidence that the description in the grant 
covered the lands in controversy, and, therefore, plaintiff could not 
recover in that  suit, and ordered a nonsuit, stating: 

1. That  there is no strict estoppel operating in favor of the plaintiff 
against the defendant in respect to lots 1 and 4; 

2. That  the parties do not claim thc same tract of land under the 
same common source ; 

3. That  if that  were so (that is, if they did hold the same tract of 
land under tlie same common source), the defendant has shown an out- 
standing legal title, paramount, and connected itself with it. 

On the srcond trial plaintiff offered a grant from tlie State of North 
Carolina to one Benjamin Jones, dated 10 July, 1788, and ot'fered evi- 
dence that  the grant covered the land in controversy. 

This is the material difference between the two appeals as to (401) 
lot No. 1. 

As to  lot No. 4, the plaintiff offered two chains of title. The first of 
these is as follows: 

(1) Grant to  Benjamin Jones. 
( 2 )  Deed from Benjamin Jones to Thornas Harvey. 
(3) Deed from Thomas Harvey and Benjamin Jones to  John Shaw. 
(4) Deed from John Shaw to Samuel 13artlcson. 
(5) Deed from Samuel Bartleson to John and David Christie. 
(6) Deed from Isaac Larnb, sheriff, to Robert Porter. 
(7) Deed from John and David Christie to  Caleb North, Charles 

Jolly, and Robert Porter, trustees. 
(8) Power of att,orncy from Caleb North and Robert Porter to F.  B. 

Sawyer. 
(9) Deed from Robert Porter and Caleb North, by F. B. Sawyer, 

attorney, to  .Joseph and Bornt Seguine. 
(10) Deed from Robert Porter and Caleb North, by F .  B. Sawyer, 

attorney, to  Sarnucl Weston. 
( I  I )  Deed from Seguine and Wcston to Samuel Proctor. 
I n  the second, the first seven deeds are tlie same as those in the first 

chain of title, and in this chain of title the plaintiff relies upon a decd 
from Isaac Larnb, sheriff, to  Richard Morris, which, in addition to  
reciting a levy under a fieri facias and a sale thereunder, contains the 
following recitals: 

Whereas by a writ of fieri facias issued out of the county court of 
Camden, bearing date February Term, 1810, directed to  the sheriff of 
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Camden County, whereby he was conllnanded in the following words, 
viz. : 

State of hTorth Carolina, 
1'0 the Sheri,f of Camden C'ounty-Greeting : 

We command you that  of the lands and tenements whereof Will 
Aitchison died seized and possessed in your county, in the hands of 
Williani Nicholson, and which he holds by devise from the said William 
Aitchison, you cause to be made the sum of one thousand and twenty 
pounds three shillings and fourpcnce, which lately in the county court 
of pleas and quarter sessions held for Camden County Benjamin .Jones's 
executors recovered against Mary Aitchison, executrix of William Ait- 
chison, deceased, for damages. And also the sum of nine pounds seven 
shillings and sixpence for the cost and charges by him in suit expended, 
whereof the said Mary Aitchison, executrix as aforesaid, is convicted 
and liable as to  us appears of record. And have you the said moneys 
before the justices of the said court to be held for the said county a t  the 

courthouse in Camden on the first Monday in February next, 
(402) then and there to  render to  the said Benjamin Jones's executors 

for his damages, cost and charges aforesaid. And have you then 
and therc this writ. Witness Malachi Sawyer, clerk of the said court, 
the 9th day of November, in the 34th year of the Independence of the 
State, Anno Dom. 1809. 

(Test.) &/LALACHI SAWYER, C. C. C. 

I n  the New Lebanon Division, which is relied on by the plaintiff as 
an estoppel, there were several distinct tracts of land, one of which was 
called the juniper swamp land or juniper timbcred land, and anothcr 
tract of upland called the mill swamp. 

The plaintiff introduced evidence tending to show that  the juniper 
timbered land was covered by the grant to Benjamin Jones, hut there 
was no evidence that  the grant covered tllc upland known as the mill 
swamp land. 

The deed from Seguine and Weston to Samuel Proctor purports to  
convey "the one-sixteenth part of the upland or niill tract of the New 
Lebanon estate." 

At the conclusion of the evidence liis Honor entered judgment of non- 
suit, and the plaintiff excepted and appealed. 

Charles Whedbee and Ward & Thompson for plaintiff. 
W. B. Rodman, J. K. Wilson, TV. L. Hnlstead, and Small, MacLenn, 

Bragaw & Rodman for defendant. 
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ALLEN, J. NO case has been inore carefully investigated or morc de- 
liberately considered by this Court than the one involving the same 
subject-matter between the same parties, reportcd in 162 N. C., 165, 
and the only material difference in the facts, so far as they relate t o  lot 
No. 1, is that  upon the first appeal the plaintiff did not introduce a 
grant from the State covering the land in controvcrsy, while on this 
appeal a grant from the State is in evidence. 

This difference in the facts cliangcs the legal aspect of the two 
appeals, bccausc, with no grant in evidence, the Court dealt with the 
deed of thc State Board of Education t o  the defendant as a paramount 
outstanding title which the defendant had the right to'acquire; but 
when i t  is shown that the land had been prcviously grantcd, as now 
appears, the deed of the State Board of Education has no lcgal effect, 
and must be eliminated from consider a t' ion. 

It will be seen, however, from an examination of the opinion of thc 
Court in the former appeal, written by Associate Justice Brown, tha t  
i t  is not based alone upon the title of the defendant procurcd from the 
State Board of Education, but that, in addition thereto, it was held 
that  as partition proceedings are priinarily for tile purpose of 
severing the possession, and as there was no allegation in the (403) 
petition that the tenants in coiiiinon were the owncrs in fee, and 
as title was not put in issue in the procecding, that  the partition pro- 
ceeding of 1815 did not operate as an estoppel, and as the plaintiff 
could not recover unless it  was held that  the parties to tliis rccord were 
estopped, t,he judgment of nonsuit then entered was sustained upon tliis 
additional ground. 

A scparate concurring opinion, in mliich thc C'hief Justice then con- 
curred, and in which Associate Justice Brown now concurs, was then 
filed by the writer of this opinion, beginning a t  page 174, in which the 
consideration of the deed from the State Board of Education was en- 
tirely eliminated and which rested upon two propositions: (1) that the 
implied warranty of title existing bctween tenants in common is broken 
by alienations, and docs not prevail between the grantees of the several 
tenants acquiring title after thc partition. (2) That the partition pro- 
ceeding of 1815 did not constitute an estoppel as to  the ownership in 
fee of the land in controversy. 

The corlcluding sentence of this last opinion is: "This disposes of tllc 
appeal, and i t  is unnecessary to discuss the validity of the deed of the 
State Board of Education to  the defendant or of the right of the de- 
fendant t o  rely upon this decd as an after acquired title." 

The reasons and authority then relied on in support of the opinion of 
the Court are satisfactory to us, and in oar judgment are conclusive 
against the title of the plaintiff to lot No. 1. 
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The introduction of the grant from the Statc to Benjamin ,Jones, 
instead of weakening this position, that the defendants are not estopped 
to deny that the parties to the partition procecding were the owners in 
fee of the land described therein, confirms it, because it shows that the 
fee-simple title was not then in thc parties to the proceeding, but in 
Benjamin Jones under the grant. 

We are also of opinion that his Honor properly nonsuited thc plaintiff 
as to lot No. 4. 

One of the deeds in the first chain of title to this lot, introduced by 
the defendant, and which is necessary to coniplete it, is the dccd from 
Seguine and Weston to Samuel Proctor, and it appears from the descrip - 
tion in this deed that i t  does not purport to convey any part of thv 
"juniper timbered land," but only an upland tract, and there is no evi- 
dence that the grant from the State covcrs the upland. 

In  the second chain of title to lot No. 4, a deed upon which tlie plain- 
tiff has to rely is one from Isaac Lamb, sheriff, to Richard Morris, which 
recites that it was made pursuant to a sale under a fieri facins issued 
upon a judgment recovered by Benjamin Jones's executors against 
Mary Aitchison, cxecutrix of William Aitchison, and that the land sold 

was in the hands of William Nicholson, devisee. 
(404) There is no recital in this deed that any notice or other process 

issued to the devisee or that any judgment was rendercd con- 
demning the lands in the hands of the devisee, and this is fatal to the 
deed. 

In  Barrow v .  Arrenton, 23 N.  C., 228, Caston, J., referring to the act 
of 1784, says: "Since this act, therefore, whatever doubts might h a w  
been entertained before, the law is positive that the lands of a deccascd 
debtor in tlie hands of his heirs cannot be sold, upon a judgment ob- 
tained against an cxecutor or administrator, until after a sci. fa. shall 
issue to the heirs to show cause, if any they have, why execution of said 
judgment shall not issue against the land." 

Judge Gaston further says: "That act, after reciting that doubts 
were entertained whether the lands of deceased debtors, in the hands 
of their heirs or devisees, should be subject to the payment of debts 
upon judgment against executors or administrators, in order to remove 
such doubts thereafter, and to direct the mode of proceeding in  such 
cases, enacted that when in an action a t  law an cxecutor or adminis- 
trator should plead fully administered, no assets, or not sufficient asscts 
to satisfy tlie plaintiff's demand, and such plea should be found in favor 
of the defendant, the plaintiff might proceed to ascertain his demand 
and sign judgment; but before taking out execution against thc real 
estate of the deceased debtor, a writ or writs of scire facias shouId 
issue, summoning the heirs or devisees of such debtor to show cause 
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wherefore execution should not issue against the real estate for the 
amount of such judgment, or so much thereof as tlic personal assets 
were not sufficient to discharge; and that if judgment should pass 
against the heirs or devisees, or any of them, execution should issue 
against the lands of the deceased debtor in their hands." 

The purpose of the sci. fa. to the heir or devisees was to givc him a 
day in court in order that he might contest the plea of fully adminis- 
tered and show that there was personal cstate applicable to the pay- 
ment of the judgment, and thereby relieve his land. 

The judgment must be 
Affirmed. 

WALKER, J., dissenting in part: I cannot agrec to the opinion of the 
Court in this case so far as it affects lot No. I .  I still think that the 
defendants wcre estopped by the partition proceedings of 1815. My 
views, in which Justice IIoke concurred, are fully stated in the report 
of the former appeal, 162 N. C., 165, and I will not repeat them here. 
The opinion of the Court, to my mind, is based upon two cXrrors, one 
of law and the other of fact. The error in law is the holding tliizt the 
judgment in a partition proceeding does not create an estoppel as 
between the tenants to deny the title or ownership, and the error of 
fact is that the court assumes, contrary to the record in the 
proceeding of 1815, that there was no allcgation that the (405) 
tenants were the owners of the land, and consequcxntly therr 
was no adjudication as to the title; whereas an inspection of the 
record will disclose that such was not the case; all of which was set 
out by me in my former dissenting opinion. 

I concur in the opinion of the Court as to lot No. 4. 

JUSTICE HOKE concurs in thc dissenting opinion of WALKER, ,J 

Cited: Propst v. Caldwell, 172 N.C. 597; Olds v. Cedar Works, 173 
N.C. 161, 163, 167; Hutton v. Horton, 178 N.C. 551; Cedar Works v. 
Xhepard, 181 N.C. 17. 
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JOHN SPRUNT HILL v. B. S. SKINATER, >1lrTo1<, AND THE BOARD OF 
ALDERMEN OF THE CITY OF DUREISII. 

(Filcd 22 September, 1915.) 

1. Municipal Corporations-Elections-Bond Issues - Statutory Kotice - 
Interpretation of Statutes. 

The statutory requirement that notice he given of the opening and clos- 
ing of places of registration, and that  the registration be kept open and 
accessible for a specified time, are  regarded as  essentials by the courts 
in passing upon the validity of bonds to be issued by a municipality for 
the purpose of constructing a waterworks plant; but where i t  appears 
that full notice of the election mas given, including a notice therein tha t  
there would be a new registration, and that  the books were afterwards 
opened for a time actually sufficient to aEord all an opportunity to 
register, though short of the legal period, and i t  further appears that  the 
election has been hotly contested by both sides, each of which thoroughly 
canvassed the voting precincts and evtensively advertised the elcction 
and registration in the local ncwspapcrs and otherwise, resulting in  a n  
unusually large vote cast a t  thc elcction, and there has beeu given to all  
a fair and full opportunity lo vote; that there has been no fraud, and the 
election was in all respects free from taint or suspicion, and that  no 
material change in the result of the election could otherwise have been 
produced if the statute had beeu strictly complied with, the law, looking 
to the substance and not so much lo the form, will not set aside the expres- 
sion of the popular will for  the issue of bonds, a s  expressed a t  the election, 
and enjoin the execution and sale of the bonds thus approved, because of 
the failure to keep the registration books open for the full time required 
by the statute. 

2. Same - Appeal and E r r o r  - Iqjunction - Findings of Fact - Supreme 
Court. 

I t  appearing from the record on appeal, in  this action to restrain a 
municipality from issuing bonds in order to acquire a waterworks plant, 
that  the result of a n  election held for the purpose of voting on the ques- 
tion would not be affected by the failure of the officers to give certain full 
noticc of places of registration, and that the election was fair, offering 
full opportunity to the people for voting, the order of the lower court, 
continuing a previous order restraining the issuance of the bonds, is re- 
versed, and the injunction dissolved, though the lower court failed to find 
the facts stated, this Court esrrcising its right to do so. 

AT.LP:N, .J., dissenting; HOKE, J., concnrring in the dissenting opinion. 

(406) CIVIL ACTION, heard before 0. H. Allen, J., at  Oxford, on 27 
.July, 1915, upon an application for an injunction. Upon the 

granting of the injunction defendants appealed. 
Plaintiffs sought to enjoin the defendants, as mayor and aldermen of 

the city of Durham, from issuing bonds of said city in tlie sum of 
$500,000, and from levying any tax for tlie payment of the principal or 
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interest thereof, for the purpose of providing a municipally owned sys- 
tem of waterworks under Private Laws 1913, ch. 336, or any other sup- 
posed authority of law. An election was held in said city, a t  which the 
question of issuing the said bonds was submitted to the people, in 
accordance with an order of defendants a t  a regular meeting of the 
municipal council on 14 February, 1914, requiring that an election for 
said purpose sliould be held on 21 April, 1914, and a t  the same tirnc a 
ncw registration for the said election was ordered. It is not disputed 
that due and formal notice of the election was given, hut the plaintiff 
attacks the validity of the election upon two grounds: (1) That thirty 
days notice of the time for opening and closing the registration boolis 
and of the places of registration was not given. (2) That the registra- 
tion books were not kept open and accessible to the voters of the city 
for twenty days, as required by law. There werc 1,322 voters who 
registered for the election and 988 votes werc cast, of which 826 werc 
in favor of the bond issue and 162 against it. It appears from the alli- 
davit of George W. Woodward, clerk of the board of aldermen, who 
examined the records of the city for the information Ilc gavc, that only 
twice have so many votes been cast a t  such an election, and both of 
those elections occurred a year or more before tlic one in question, viz.: 
a t  the scliool bond election, 2 May, 1915, tlic total vote was 1,070; a t  
the election on tlic commission form of governnrent, 21 April, 1913, i t  
was 919; but a t  the election of aldermen, 7 May, 1913, i t  was only 448, 
and a t  the same kind of election, 5 May, 1915, i t  was 572, and at the 
elections in the city since May, 1905, i t  11as varied, a t  times, consider- 
ably, between 448 as the lowest to 1,070 as the highest vote cast. The 
qualified voters a t  the water bond election, 21 April, 1914, numbered 
1,197, or 125 short of the registered vote, and a t  the ncw charter elec- 
tion, 17 March, 1915, they numbered 1,448. Tlicre was evidcncc before 
the judge who heard the case that two active and opposing leaders in 
the water bond election of April, 1915, and in tlie canvass preceding it, 
whicli was warmly and zealously conducted, had, some time before the 
day of tlie election, obtained from the tax books in the hands of the 
deputy sheriff of the county, with his assistance, two accurate lists of 
all the qualified voters of the city, which embraced those who had paid 
their taxes and those exempt from taxation, and one of those lists 
showed the number of qualified voters to  be 1,392. Upon investigation, 
Mr. Rrogdcn, who favored the bond issue and who got one of the 
lists, found that  it included the names of some persons who had (407) 
died and of others who had removed their residence from Dur- 
ham, and of others who were not entitled to vote for other reasons. I t  
was afterwards agreed betwecn Mr. Brogden and tlie other gentlemen 
who opposed the bond issue, by way of cstiinate only, that tlie qualified 
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voters of the city did not exceed 1,300 in number. The canlpaign for 
and against the bonds, i t  appears from the proof, was carried on with 
unusual activity and unabated ardor and zeal, each side endeavoring 
to poll its full vote, and searching constantly for those who had hccome 
of age since the time for listing taxes had expired and for any persons 
exempt from taxation and whose names, therefore, did not appcar on 
tlie tax books. Meetings were held by one if not both factions to find 
the voters and bring them to the polls, and no pams seems to have becn 
spared in tlie effort to obtain a full vote. The rivalry was great, if not 
intense, and by the efforts of the two bodies, who were working for 
diffcrcnt results, hut for a large vote, i t  seems that  every available 
voter was not only notified of the registration and election, but was 
urged t o  qualify himself and cast his vote a t  the election. We cannot 
rcad thc evidence without being convinced tliat every voter had actual, 
as well as formal, notice of the election, and actual notice of the regis- 
tration and a full opportunity to cast his vote for or against thc isme 
of bonds, had he so desired. There is ample evidence that  the question 
was thoroughly advertised in the two daily newspapers, with urgent 
appeals t o  the voters to  register and vote, owing to the grcat impor- 
tance of the result to  the city, and this was done continuously amd long 
before the day of election. There is other evidence which, taken by 
itself, shows that  826 voters represented a niajority of tlie clectoi.atc, 
and this may safeIy be taken as the fact. 

There is a class of cvidence tending to  show, and we find the fact so 
t o  be, tha t  from 17 February, 1915, to 21 April, 1915, both datcs In- 
clusive, the election was thoroughly though infornlally advertised, and 
many articles were published which called public attention to it, and 
the passage of the measure was warmly advocatcd. Thesc articles ap- 
peared from day to day in the Durham Sun and the Morning IIerald, 
newspapers published daily in the city, and discusscd the merits of the 
qucstion '(pro and con." The issue of 17 February, 1915, announced 
the decision of thc board of aldermen to order thc election on the third 
Tuesday of April, which was the 21st day of that  month, and also 
stated that  a new registration had been ordered for thc election. IVc 
insert this cxtract from t,he complaint: "Notice of said new r?glstra- 
tion was published for the first time in the Durham Daily Sun on 20 
March, 1914, and the first time in the Morning Herald on 21 J la id l ,  
1914; that  the registration books for said election were opened on Fri- 

day, 3 April, 1914, and closcd on Saturday, 11 April, 1914, a t  
(408) 9 o'clock p. m., and tliat the thirty days notice of said new 

registration by advertisement in soinc newspaper was not giwn 
as required." 
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The notice of the registration was ordered to be given on 18 March, 
1915, and was published as above stated, but as a part of the election 
notice, and in it  tlie places of registration, names of registrars and 
judges of election, and the first day of registration, 3 April, 1915, were 
clearly stated. The notice further set forth that the books for registra- 
tion would be kept open after 9 o'clock p. m. on each day, Sunday ex- 
cepted, and except on Saturdays, when they would be closed a t  9 o'clock 
p. m. The books were finally closed on Saturday, 11 April, 1915, a t  
9 o'clock p. m. 

The learned judge, after hearing the evidence and argument of coun- 
sel, but without finding any facts, held that the injunction prayed for 
should be granted, and a judgment to that effect was entered, wbere- 
upon the defendants appealed. 

R. P. Read and E. J .  Hill for plaintiff. 
J. 1,. Morehead, W. 11. Guthrie, P. C. Grah,nnz, Victor S. Bryant for 

defendants. 

WALKER, J . ,  after stating tlic case: Tlie law does not provide for 
notices of an election and the registration of voters, a preliminary 
thcrcto, as mere idle ceremonic~s, to be given or not, as may suit the 
whims or convenience of those who may have the calling and conduct 
of the election and its machinery in charge, but i t  is intended to be a 
serious and important part of the procedure under wliicli tlic election is 
called and held, and is not to he neglected or omitted, under any cir- 
cumstances, by those to  whoni has been intrusted the duty of cornply- 
ing with the law. It is always to  be considered as an essential to a 
regular election and not as a mere nonessential which will have no 
weight with the courts in deciding as to  the validity of an election, for 
the contrary is true. But the object of notice, both of the election and 
the registration, is to  afford an opportunity to every qualified voter to 
express his opinion on the question submitted to the people for their 
approval or disapproval, and if the notice is not given as required by 
the law, and it further appears that, by reason of the omission, this 
fair opportunity has not been given to the voters, the election will be 
declared as void, if thereby the result would be materially affected. 

While, so far as the officvrs are concerned who are charged with the 
duty of giving the notice, tlie requirement as to notice is irnpcrat,ive, 
yet i t  will be regarded, otherwise, as directory, if the result would not 
be changed by a departure from the provisions of the st,atutc. Tlie 
law looks more to  the substance than to the form, and if it appears 
that  a clear majority of the qualified voters have cast thcir votes 
in favor of the proposition subniitted to them, and that there (409) 
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has been a fair and full opportunity for all to  1-ote, and that  there 
has been no fraud, and the elcction is in all respects free from 
taint of any sort, so that  no well-founded suspicion can be cast upon 
it, i t  would be idle to  say that this free and untranilnelcd expression of 
the popular will should bc disregarded and set aside. If a set of men 
do that,  in the same way and with the same effect, which they could 
only have done if there had been notice to  do it, and there would be no 
essential difference in the result with or without the notice, the law 
attaches lcss importance to  the giving of notice under such circum- 
stances, and will not invalidate the result. Our own decisions, and 
those in other jurisdictions, though there arc a few to the contrary, 
strongly support this view of the law. The principle is nowhere better 
stated than in McCrary on Elections (3  Ed.), scc. 190: 

"If the statute expressly declares any particular act to be essential 
to  the validity of the election, or that  its omission sliall render the 
elcction void, all courts whose duty it is to  cnforce such statutes nlust 
so hold, whether the particular act in question goes to the merits or 
affects the rcsult of the election or not. Such a statute is imperative, 
and all considerations touching its policy or impolicy must be addressed 
to  the Legislature. But if, as in most cases, the statute simply provides 
that  certain acts or things shall be done within a particular time or in s 
particular manner, and does not declare that  their perforniance is 
essential to  the validity of the election, then they will be regarded as 
mandatory if they do, and directory if they do not, affect the merits of 
the election." This statement of the law was approved by us in 8. v. 
Spires, 152 N. C., 4. See, also, Deberry v. ibTicholson, 102 N. C., 465; 
Yountx v. Comrs., 151 N. C., 582; Deloatch v. Rogers, 86 N. C., 357; 
Hendersonville v. Jordan, 150 N. C., 35; R. R. v. Co~tws., 116 N. C., 
563; Claybrook v. Corr~rs., 117 N. C., 458; BeChea v. Ilillon, 74 S. E., 
983; Newsom v. Earnhart, 86 N. C., 391; Swain v. McEae, 80 N. C., 
111. 

I t  was said in Rodwell v. Rozuland, 137 N. C., 617, that a strict corn- 
pliance with the formality of notice in the case of an election is not 
always required, as the authority to  hold the same is derived from the 
law and not from the notice, the latter being intended merely to apprise 
the voters of the time and place appointcd for the elcction, and the 
registration as well, and that  actual notice will soiiietirnes take the 
place of formal notice or supply the defect or inforinality of notice, and 
will be sufficient to  sustain tlic election, if there has been fair and full 
opportunity to  vote, and the result has not been materially changed by 
any failure to  give notice a t  all, or the want of notice for the full time 
required. "There is no presumption against the validity of an election; 
the  presumption, if any a t  all, is the other way." And it was 
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said substantially in Wood v. Oxfod, 97 N. C., 227, and Riggs- (410) 
bee v. Durham, 99 N. C., 341, that the f o r i d  and official decla- 
ration of the result is prima facie evidcnce of its correctness, and the 
burden is upon him who asserts the contrary, and that  the crucial 
question is, What was the true rcsult, and did a majority of the quali- 
fied voters of the town (Durh'ain and Oxford) vote for the schools in 
the one ease or the issue of the railroad bonds in the other? And if 
this were the case, the alleged irregularity would not defeat or avoid 
the election. This Court said in Quinn v. Lattirnore, 120 N. C., 432: 
"The objcct of the lam--a fair and full expression of the will of the 
qualified voters-must be kept in mind; and if this has been obtained, 
and no fraud appears, we will not look for rnore irrcgularitics to defeat 
his will." And in Harnpton v. Waldrop, 104 N. C., 453, where there 
was an irregularity in the conduct of the registration, i t  was held that  
i t  would not vitiate the election if everything was fairly done and a 
fair opportunity to  vote given, and no one voted whose name did not 
appear on the registration book and no one voted who was not entitled 
to vote and no one who was entitled to vote was excluded. 

The case of Swain v. McRae, 80 N. C., 111, is quite pertinent. It 
appeared there that  a registration was ordered, but not liad for the 
reason that  the order was made within less than thirty days of the time 
required by the statute for opening the books, though there were forty- 
five days between the date of the order and the day of the election, 
and the court held that  the result should stand as if there liad been a 
formal compliance with the law in all other respects, because the 
informality would not be regarded as material if there had been a 
sufficient opportunity to  register and vote and the statute was sub- 
stantially, though not strictly, cornplied with. See Tyson v. Snlisb~sry, 
151 N. C., 469. 

We held in Yountx v. Comrs., supra: "When it  has been found as a 
fact by the lower court that  every qualified voter has had a fair and 
ample opportunity to  register, an election declaring for a special school 
tax would not be held invalid by reason of the fact that the registrar 
left the district for a part of two days out of the twenty days required 
for registration. And irregularity in the conduct of an election which 
does riot deprive a voter of his rights or admit a disqualified voter to  
vote, which casts no uncertainty on tlic rcsult, and which was not 
caused by the agency of one seeking to derive a benefit from the result 
of the election, will be overlooked when the only question in which vote 
was greatest. The same principles arc applicable to the rules regu- 
lating the registration of electors." 

As to the nccessity for a strict compliance with the law in respect t o  
registration, i t  is said by a careful text-writer: "The registration laws 
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are chiefly for tlie purpose of allowing a fair exercise of tlie 
(411) elective franchise, and a strict compliance with all their pro- 

visions is not, as n general rule, necessary to thc validity of the 
election, provided the result of tlie election expresses tlie will of the 
majority of the qualified electors. Where a strict compliance with the 
terms of the registry law by the election officers is not essential to 
preserve the purity of the election, the votes of electors should not be 
rejected bccausc of, nor will the validity of thc election be affected by, 
irregularities, unless they are such as to affect the result." 10 A. and 
E .  Enc. (2 cd.), p. 618, citing, among other cases, Tjebelry v. Nichol- 
son,, supra, and Newsom v. Earnhart, supm. And as to  lack of notice, 
he says: ('In tlie case of special elections, when the law does not fix 
the time and place of holding the sanie, but thcy are to  be fixed by 
some authority, failure to give notice or issue a proclamation of the 
election will render it  a nullity unless tlie pcoplc have actual knowledge 
and attend, so that the result is not affected. If it  appears that the 
people generally had actual knowledge of a special election, so that the 
result would not have been different if propcr notice had been given, 
failure to give such notice does not vitiate the election." 10 A. and E. 
Enc. (2 Ed.) ,  626. And again: "The failure to give notice for the full 
time before an election required by statute will not render tlie election 
invalid, if there was sufficient notice t,hereof and a full vote." 10 
A. and E. Enc. (2 Ed.),  630. 

These principlcs in the law of elcctions have passed under the con- 
sideration of many courts in other jurisdictions, and the clear, if not 
decided, weight of authority favors the view we have taken. S. 7;. 

Curroll, 17 R. I., 591; Ellis v. Karl, 7 Neb., 381 ; Dishon v. Smith, 10 
Iowa, 212; S. v. School District, 13 Neb., 466; S. v. Latzsing, 46 ibid., 
514; People v. Avery, 102 Mich., 572; S. 21. Ilohert?~, 16 Wash., 382; 
Denzarie v. Johnson, 50 N. E., 376; Yoully v. Cornrs., 14 Bush (Ky.), 
161; Woodward v. Fruitvale Sarzitary Dist., 99 Cal., 554; Seyw~our v. 
Tacoma, 6 Wash., 427; Atldone case, Bar. and Am. Elec. Cases, 115. 

A substantial compliance with the requirement is sufficient. 10 A. 
and E. Enc., 632; Ch. R. Ti. Co. v. Pinckney, 74 Ill., 277; People v. 
Sisson, 98 Ill., 335; West 7). Whitaker, 37 Iowa, 598; 10 A. and E. Enc., 
766; Datz v. Cleveland, 7 L. K. A., 431; Adsit v. Secretary, I1  ibid., 
534; Moyer v. Vandevanter, 29 ibid., 670, and iC. 7;. Lansing, 35 L. R.  A., 
124. 

In Demarie u. Johnson, 50 N. E., 376, i t  was held that n strict com- 
pliance was not necessary, and that a failure to comply with the pro- 
visions for giving notice did not render an election void, where it did 
not appear that  the irregularity prevented such a number of electors 
from voting as would change tlie result. And in Ellis v. Karl, supra, 
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the Court decided that wlicrc the result of tlic clection would not have 
been different if proper notice had been given, the election would not 
be set aside a t  the suit of persons who had participated in it ,  as plaintiff 
in this case had done. 

The ultimate conclusion from the authorities is thus stated in (412) 
10 A. and E. Enc. (2 Ed.),  a t  pp. 755, 767: The general prin- 
ciples t o  he drawn from the authorities are, that honest mistakes or 
mere omissions on the part of the election oficcrs, or irregularities in 
directory mattcrs, even though gross, if not fraudulcnt, will not avoid 
an election, unless they affect tlie result, or a t  least rendcr i t  uncertain. 
But if tlie irregularitics are so great that the election is not conducted 
in accordance with law, either in form or substance, and there arc 
mattcrs of substance that rendcr the rcsult uncertain, or where they 
are fraudulent and the rcsult is made doubtful thereby, the rcturns 
should be set aside. 

But in Perry v. Whztaker, 71 N. C., 475, there is a strong intimation 
of the Court tliat an election held in the manner of this one should not 
be disturbed. Justice Iieade there said: "In our case, no registration 
books were opened a t  all. This niight not h a w  worked any wrong, if 
every person otherwise qualified liad been allowed to vote without re- 
gard to  registration." If tliat he so, wc do not, see why an election hcld 
with registration books, and where there was fair opportunity to rcgis- 
ter and vote, and tliere is no fraud or supprcmion of votes or exclusion 
of proper votes, should not be considered as valid and binding upon the 
city and as giving authority to issue thc bonds. 

The case of Briggs v. Raleigh, 166 N. C., 149, 153, is, perhaps, inore 
nearly analogous to the case a t  bar than any other. Justice Brouln 
tliere said: "It  is further contended that fifteen days notice of the new 
registration was not given. Yet i t  appears from the findings of the 
court tliat the electors of the city of .Raleigh liad actual knowledge of 
the registration, and that  a very large majority of the electors did 
register and vote. Notice of the election and registration was published 
in the Raleigh Times and in thc News and Observer for thirty days; 
and tlie court further finds that no citizcm of Raleigh was denied the 
privilege of registering, but cvcry qualified votcr in the said city had 
ample opportunity to register, and that  a very large majority of the 
newly qualified electors did register." The court below found no facts, 
hut we are permitted to find them, and, as they appear to us, this elec- 
tion was more regularly conducted from its inception to tllc close of 
tlie polls and the dcclaration of the result than was the one in Rriggs' 
case. If the voters of Durliarn did not acquire actual knowledge of the 
time of registration and election after so much agitation of the qucs- 
tion, daily advertising, and a strenuous campaign by able and active 
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factional leaders, a formal notice for the time required by tlic law 
would not have been apt to impart it. 111 that  case (Brings v. Raleigh) 
tllerc was a failurc to  give the requisite notice of rcgistration, and with 
rcspect to an oh,iection based upon tliis fact, the Court,, after using thc 
foregoing language, quotes with full approval what was said about a 

similar objection in Deberry u.  Nicholson, supra, namely: 
(413) "Statutes prescribing rules for conducting popular elections are 

designed chiefly for the purposc of afl'ordlng an opportunity for 
thc free and fair exercise of the right to  vote. Such rules are directory, 
not jurisdictional or imperative. Only the forms whicli affcct the 
merits are essential t o  the validity of an election or the registration of 
an elector"; and adds these significant words: "An irregularity in the 
conduct of an election which docs not deprive a voter of his rights or 
admit a disqualified person to vote, whicli casts no uncertainty on the 
result, and which was not caused by thc agency of one seeking to derive 
a benefit from thc rcsult of the election will be overlooked whcn the 
only question is which vote was greatest. Tllc same principles are 
applicable to  t l ~ c  rules regulating the registration of electors." And 
then, quoting from McCrary on Elections, sccs. 187 to 190, inclusive, 
the proposition is laid down: "If, as in most cases, the statutc simply 
provides that certain acts or things shall be done within a particular 
time or in a particular nianncr, and does not declare that this perfonu- 
ance is essential to  tlie validity of the clcctions, then they will be rc- 
garded as mandatory if they do, and directory if they do not, affect 
the merits of the election." 

Let us now apply more directly to the facts, as they appear in this 
record, the rule of law thus formulated. It is quite manifest that no 
qualified voter was denied, or deprived of, the riglit or opportunity to  
register and vote in tliis election. The vote actuaIly cast was the second 
largest vote ever polled in a city dection and certainly up to that date, 
and the registration list appears to have been the second largest, or a t  
least the third, ever compiled for an election. There is no suggestion 
that  any person, designated by nanic or otlierwise, was deprived of tlie 
chance to  register and vote. Tlic election was in evcry respect fairly 
and honestly conductcd. Two parties seem to have been arrayed 
against each other, and earnestly and with searching activity and zeal 
gathered in the voters from evcry precinct, scouring all quarters within 
the boundaries of the city, so that no one would be left out. Tllc 
rivalry between theni, though apparently quite friendly, was none the 
less decidedly energetic, arid the contest for votes was warm in the 
beginning and grew in intensity as tlie campaign progressed. It is not 
likely that  any voter was overlooked or lacked opportunity, or im-  
portunity, to  qualify himself and cast his vote. If any such there were, 
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we find no evidence of the fact in this record. We, therefore, take i t  
that  the vote cast a t  the election represented a clear majority of the 
qualified voters of this city, and that any irregularity in regard to 
notice of registration did not materially affcct the result, which would, 
in fact, have been the same had full notice been given. It is true that 
there was a new charter election a year or so afterwards a t  which the 
qualified voters numbered 1,448, and a party primary in April, 1915, 
for the nomination of a mayor and board of aldermen, when 
there were 2,400 registered, but these matters arc too remote and (414) 
intangible, and involved too much in conjecture, and without 
proper and adequate explanation as to the cause of the increase, to 
overturn an election when i t  is perfectly evident that  the people were 
fairly and fully heard upon this vital question in the nlanagernent of 
their municipal affairs. If those lists had been purged of any illegal 
registrations, and consideration given to the additions to the lists on 
account of voters who had, since April, 1914, become qualified by ar- 
rival a t  full age or otherwise, we could bettcr determine what weight 
they should have in the estimate. There was an easier way of ascer- 
taining if any person had failed to  register and vote because the notice 
was not given for the full time, and in the absence of this kind of proof 
we would hesitate long before accepting the other as sufficient to  over- 
come the conviction as to  the true facts produced by the evidence as 
to  the substantial regularity of the election and the reliability of thc 
result. 

It is suggested that  the eight days allowed for registration were not 
sufficient; but where is the evidence of i t  in the record? The case shows 
that  there was a fair, full, and free election of which the people of 
Durham had notice for the full period of thirty days prescribed by 
the law, and in that  notice, and for the same length of time, they were 
also notified that  there would be a new registration of voters, and by 
some sort of inadvertence, which not unusually happens, though i t  
sliould not, the officers in charge of the election kept the books open 
for only eight days. The evidence is really conclusive, when properly 
analyzed, that  every man who was entitled to register and vote did so, 
and that  the result would not have been different if the full time of 
twenty days had been allowed. It is not contended, as we understand, 
that a failure t o  keep the books open for the full time would necessarily 
vitiate the election, for such a contention would be in direct conflict 
with our former decisions, and this being so, how much less than the 
full time would invalidate the result? Where will we draw the line? 
The safest way is t o  follow the principle heretofore declared, and re- 
iterated, tha t  the test is whether the deviation from the provisions of 
the law have materially affected the result or rendered it  uncertain. 
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What Justice Merrimon said in Smith v. Wilmington, 98 N. C., 349, 
was a general dissertation upon the necessity of a compliance with the 
law by the election officers, and in that case the Court does not even 
intimate that noncompliance will render the election void, unless it  has 
essentially affected the result by excluding persons qualified to register 
and vote. The same justice said, a t  the vcry next term of this Court, 
in Riggsbee v. Durham, 99 N. C., 349, 350, where irregularities were 
said to  have occurred: "These allegations, in a case like this, are too 
general and indefinite. The plaintiff should have alleged specifically 

and particularly the ground of complaint against the validity or 
(415) sufficiency of the election. If he intended to say that  qualified 

voters were denied the right to vote, he should have naincd thein 
and stated the number of them." The justice then goes on to  say that  
"If the irregularities suggested by plaintiffs did in fact exist, they 
could not render void or defeat the election"; the question, at last, 
being, "What was the true result? Did a rnajority of the qualified 
voters of Durham vote for schools? This was the material inquiry to  
be considered and determined de nova, and finally, by the court." And 
to the same effect is R. R. v. Comrs., 116 N. C., 563, 568, where the 
Court uses this strong and significant language: "We think tlie objcct 
of all elections is to ascertain, fairly and truthfully, the will of the 
people-thc qualified voters. That registration, notice of elections, 
poll-holders, judges, etc., are all parts of the machinery provided by 
the law to aid in attaining the main objcct-the will of the voters, and 
should not be used to  defeat the object which thcy were intended to 
aid. This being so, i t  is held that a substantial corripliance with the 
provisions of the statute under which the election is held is sufficient." 
Chief Justice Smith said in Smith U .  ~ v i h i ? l g t ~ n ,  supra, a t  p. 354: 
"All have had an opportunity to  register and thus secure the right to  
vote on the pending proposal, and if they failed to  do so it  is their 
own fault, and must be regarded as an acquiescence in the result." 

There was not even an attempt made to point out a single individual 
who desired to vote and failed to  do so because of the irregularity in 
the registration. On tlie contrary, it is perfectly apparent that there 
was none such, and that  the registration and the vote cast a t  this 
election were almost unprecedented in their volume. The vote a t  a 
party primary the year afterwards furnishes no tangible proof that 
should discredit this election. As Justice iMerrimon said, the plaintiff 
should have named the voters who, if registered, would have ctlangcd 
the result. It will not do to  make general charges. They must he 
specific and hacked by proof to  substantiate them. 

The object of the law has been fully attained. The people of Durham 
have asked for the privilege of constructing a water plant as necessary 
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to  their health and comfort, and have expressed in unmistakable tcrins 
their willingness to  pay for it by taxation, and we see no valid reason 
why the popular will, so empliatically pronounced, should not be 
heeded. This is not like a case where the people have not been heard 
upon the important questions of taxation, when we should see that  
their rights are thoroughly safeguarded, and exact a strict compliance 
with the law. 

We must declare tliis election to be valid, or overrule nriqgs v. Ra-  
leigh, supra, and a long line of decisions in this Court, and disregard 
tlie overwhelming weight of authority in other jurisdictions. Extracts 
taken from a general discussion of the question as to the duty of 
officers t o  comply with the law should be read with tlie context, (41G) 
and, as thus considered, they are in perfect harmony with our 
view of this election. As said by Justice Merrimon in Iran Arnringe v. 
Taylor, 108 N. C., 198, the irregularities must affect "the substance.'' 

We have not discussed the interesting question raised by counsel, s s  
t o  which law applies to the registration and election, as wc have 
assumed, for the sake of the argument only, that the longer notice 
was required-that is, twenty days before tlie opening of the books for 
the registration of voters. As to  which law does apply, we do not 
decide. 

Thc order and judgment of tlie court below is reversed and the in- 
junction will be dissolved, i t  being declared that  the city authorities of 
Durham have the power, confirmed by a vote of the people properly 
taken, to  issue the bonds and to provide for tho payrnent of the prin- 
cipal and interest thereof as the law directs. 

Reversed. 

ALLEN, .I., dissenting: The authorities in tliis Stat,e go very far in 
sustaining clections when there is no evidence of fraud, and properly so, 
but it has not yet been held that an election is valid when a new regis- 
tration has been ordered and no notice of the registration has been 
published, and when full opportunity has not been given to all electors 
t o  register. 

As said by Associate Justice Walker, in the opinion of the Court, 
"The law does not provide for notices of an election and tlie registra- 
tion of voters, a preliminary thereto, as mere idle ceremonies, to  be 
given or not as may suit the whims or convenience of those who have 
the calling and conduct of the election and its inacliinery in charge, but 
i t  is intended to be a serious and important part of the procedure under 
which the election is called and held, and is not to  be neglected or 
omitted, under any circumstances, by those to whoin has been intrusted 
the duty of complying with the law. It has always to  he considered 
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as an essential to  a regular election, and not as a mere nonessential 
which will have no weight with the courts as t o  the validity of an elcc- 
tion, for the contrary is true." 

Speaking to the same point, and discussing the necessity of con~ply- 
ing with the law as to  registration, Chief Justice Merritmn said in 
Smith v. Wilmington, 98 N. C., 349: "To render it  effectual-to nlake 
i t  serve the purpose of the law-it rnust be made by the proper officers, 
in the way and manner and a t  the times prescribed by law. The 
statutory rcgulations in such respects are not simply directory; they 
are in their substance mandatory as well; they do not simply imply 
discretion in those authorities charged with the execution of them, and, 
moreover, to  allow the exercise of such discretion in respect to a matter 

essential, affecting the rights of individuals and the public of 
(417) great moment, might-would, no doubt, oftmtimes-lead to  pri- 

vate and public wrong, and serious confusion"; and again, in 
Van Amringe v. Taylor, 108 N. C., 198: "Thc ascertaininent of the 
popular will or desire of the electors under the mere semblance of an 
clection unauthorized by law is wholly without legal force or effect, 
because such election has no legal sanction. I n  settled, well rcgulatcd 
government the voice of the electors must be cxpresscd and ascertaincd 
in an orderly way prescribed by law. I t  is this that  gives order, cer- 
tainty, integrity of character, dignity, direction, and authority of gov- 
crnment to  the expression of the popular will. An election without the 
sanction of the law expresses simply the voice of disorder, confusion, 
and revolution, however honestly expressed. Government cannot takc 
uoticc of such voice until i t  shall in some lawful way take on the quality 
and character of lawful authority. This is essential to the integrity 
and authority of governmcnt. An essential clement of a valid election 
is that  i t  shall he held by lawful authority, substantially as prescribed 
by law. It is not sufficient that  i t  be conducted honestly; it must as 
well have legal sanction. The statutory provisions and rcgulations in 
respect to  public elections in this Statc rnust be observed arid prevail, 
certainly in their substance. Otherwise, the election will he void, and 
so treated. Therefore, thc contention that  if the election in question 
was simply conducted fairly and honestly it  was valid, is unfounded." 

Thesc decisions are not in conflict with the North Carolina cases 
commented on in the opinion of the Court, and all may he reconciled 
upon thc ground that while the courts will not set aside clections be- 
cause of slight deviations from statutory requirements, which have not 
affected the result, the directions of the statute rnust be sitbstantially I 

complied with or the election will have no legal effect; and if this is 1 

the law, I do not think a notice of a new registration published for 1 

fifteen days is a substantial compliance with a statute requiring it  to  

486 
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be published thirty days, or that keeping the registration books open 
for eight days is a substantial compliance with a statute requiring 
twenty days; and that is the case before us. 

The importance of compelling obedience to the restrictions imposed 
by the Gcncral Assembly is growing each year. The luxuries of onc 
age become the necessities of the next, and no one can foresee what 
may be included in the class of expenses called necessaries within the 
near future. The tendency towards large bond issues for public im- 
provements is also increasing, and thc bond issuc in this case amounts 
to one-half million of dollars. Only a few years ago it was held by 
this Court that debts created for sewerage, for waterworks, and for 
electric lights were not for necessary expenses, and that they must be 
approved by the people a t  the polls; but these decisions have been 
reversed, and now the governing authorities of a city may issue 
bonds in large amounts for these purposes without consulting (418) 
the people who have to pay them. 

The only safeguard left is that, althougli the debt is for necessaries, 
the General Assembly may require an election to be held, and may 
prcscribc the rules and regulations for conducting it;  and I do not 
think it wise to destroy or minimize this protcction. 

A different question might be presented if the bonds had been issued 
and were in the hands of innocent holders, but no harm can come when, 
as in this case, no rights have accrued, in requiring the question of 
issuing the bonds to be again submitted to the people a t  an election 
held according to law. 

If eight days is a substantial compliance with a statute requiring 
twenty, where shall we stop? Will it be held that five days, or three 
days, or no days a t  all are sufficient? Has not the elector who is 
opposed to a bond issuc the right to rely upon the law and to refuse to 
participate in an election illegally held? 

HOKE, J., concurs in the dissenting opinion. 

Cited: Hardee v. Henderson, 170 N.C. 574,575; Woodall v. Hightoag 
Com., 176 N.C. 391 ; Comrs. v. Malone, 179 N.C. 14; Comrs. v. Malone, 
179 N.C. 607; Riddle v. Cumberland, 180 N.C. 327; IIammond v. Mc- 
Rae, 182 N.C. 752; Miller v. School District, 184 N.C. 202; Heckert 11. 

Graded School, 184 N.C. 476; Morris v. Trustees, 184 N.C. 636; Davis 
11. Board of Education, 186 N.C. 233; Plott v. Conzrs., 187 N.C. 132; 
Flake v. Comrs., 192 N.C. 593; Montieth v. Comrs., 195 N.C. 76; 
Briggs v. Raleigh, 195 N.C. 231; Glenn v. Culbreth, 197 N.C. 678; 
Penland v. Bryson City, 199 N.C. 148; Forester v. North Willcesboro, 
206 N.C. 351; Barbee v. Comrs., 210 N.C. 719; Sessio?~~ v. Columbus 
County, 214 N.C. 639. 
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T. &I. ELANL) v. INTERNATIONAL HARVESTER COI\II'ANY. 

(Filed 29 September, 1915.) 

1. Contracts, Written-Parol Evidence. 
A conlract that the law does not require to be in writing may partly be 

in writing and l~art ly  rthst by pnrol, hut parol widenre is  not lwrrnissible 
to vary or contradict the written part. 

2. Coatr.ac%s-Vendor and  Puvchasrr-Wal~ant-rincipal and Agent. 
A written contract or sale of a thresher and engine, containing the war- 

ranty that  they are  well made, of good material, and durable with proper 
care, and that representations made by any one as  an inducement of pur- 
callase will not be binding npon the vendor, does not by its terms or implica- 
lion extend the warranty to include that  the engine will successfully oper- 
a te  plows; and any verbal representations made by the seller's agent a t  
the time, or thereafter, without the ratifiration of Ihe principal, are  incom- 
~ c t e n t  a s  evidence. 

Where a sale of nlerrhandise is made under a certain warranty, specifp- 
ing that the pnrchaser shall give the goods three days trial, and should 
they fail  to fulfill the warranty, written notice shall be given a t  oncr to 
the seller or his agent, it is the duty of the purchaser to give the required 
notice within a rcxsouable time in thc. event of a brearh of warrmty.  

4. Contracts-Warranty Inlplird-Value. 

In  an action for breach of warranty of the goo& sold, the principle that  
there is a n  implied warranty that the goods shall be of some value has no 
application when it appears that the purchaser uses them for the purposes 
for whir11 he purchased them. Furniture Po. v. M f g .  Co., a n t f ,  41, cited 
and disl inguished. 

(419) APPEAL by plaintiff from a judgment of nonsuit by Bond, J., 
a t  M a y  Term, 1915, of CHATHAM. 

A. C. Ray  and A.  A. F. Seawell for plainfig. 
R. H. Hayes, H .  A. London, and E'. TV. Nynwn for defendant. 

CLARK, C. J .  There is no allegation in the complaint of mutual mis- 
take, or of fraud on the part of thc defendant. The plaintiff relies upon 
certain verbal warranties which he alleges wcre made by the sales 
agent of the defendant, and not upon breach of any of the warranties 
in the written contract set out in the record, marked Exhibit I. This 
contract was put in evidcncc by the plaintiff I-iirnself. 

This printed contract in large lettcrs has a t  its head these words: 
"Order for thresher, attachments, cngine." Nothing is said therein, 
either in the headline or in the body of the contract, as to the engine 
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being used for plowing. Tlic warranty therein is, "Said thresher, at- 
tachments, and engine to be well made, of good material, and durable 
with proper care, and to do good work if properly operatcd by compe- 
tent persons with sufficient power, and the printed rules and directions 
of the manufacturer are intelligently followed." The plaintiff testified 
that lie was satisfied with the engine so far as threshing was concerned, 
and tliat lie still has the engine and has been using it for various pur- 
poses. His only complaint is tliat plowing cannot be satisfactorily done 
with the plows used by him, which he did not buy from the defendant, 
but from the Avery Company. 

The printed contract says: "No representation made by any person 
as an inducement to give and execute within order shall hind the corn- 
pany." The plaintiff relies entirely upon certain alleged verbal rcpre- 
smtations made to him by a sales agent of the defendant. I n  a late 
case this Court said that parties to  the contract are "not only held to 
the tcrms of the contract deliberately cntered into, but are not pcr- 
mitted to  contradict or vary its terms by par01 evidence, as the 'written 
word abides' and must be considered as tlic only standard by which to  
measure thc obligation of the respective parties to  the agreement, in 
the absence of fraud or mistake." Guano Co. v. Live-stock Co., 168 
N. C., 447, and cases there cited. 

I n  Piano Co. v. Strickland, 163 N. C., 251, the Court also said: 
"There was no evidence of authority upon the part of the agent to 
waive the provisions of the contract and to make the oral agreement." 

The plaintiff in this case did not offer to  return the cngine or any 
part thereof, as required in the printcd contract, hut still has it and is 
using it  for various purposes. If the cngine did not come up to the 
warranty in the printed contract, it was the duty ol thc plaintiff 
to  return it  or tender its return to the defendant within a reason- (420) 
able time. Parker v. Fenwick, 138 N. C., 209; Mfg. Co. v. h m -  
ber Co., 159 N. C., 508. 

The stipulation in the printed contract is as follows: "If, after three 
days trial by the purchaser, said property shall fail to fulfill tlic war- 
ranty, written notice tliereof shall a t  once be givcn to the said company 
a t  the Harvester Building, Chicago, Ill., and also to the agent through 
whon~ the same was purchased, stating therein wherein it failed to 
fulfill thc warranty." The plaintiff admits that  no written notice was 
givcn either to the company a t  Chicago or to  the agent through whom 
he bought, and tliat such agent told him a t  the time of the purchase 
that  the company would sell "only by their regular printed contract," 
and thereafter another agent came to him and presented the written 
contract, which he signed. The conversation with another agent of the 
dcfendant which he alleges as a waiver occurred, according to his evi- 
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dcnce, after he Itad signed t l ~ e  printed contract and after the engine had 
arrived, and there is no evidence tending to show that such agcnt had 
authority to waive the terms of the printed contract already signed nor 
that such statement was reported to the company and ratified by it. 

The court correctly told the jury, "Since the contract was received by 
the defendant and the property sl.iippcd in obedience thereto, the con- 
tract was complete, and no conversation or statement made by any 
agent of the company after that date could be heard to contradict or 
vary in any way the terms of the written contract, as the printed con- 
tract specially provides." Thc purpose of a traction engine is to 
generate and furnish power. HOW that power is to be applied is a 
different matter. On the face of this contract it was contemplated that 
i t  should be used for threshing, and the plaintiff admits that i t  was 
satisfactory for that purpose. The defendant did not furnish plows 
nor contract that the tractor should do plowing. Whether i t  should be 
satisfactory for that purpose must depend largely upon the nature of 
the plows used and the method adopted for their use. This was not 
within the terms of the contract, and there bcing no allegation or proof 
of fraud or mistake, the court properly directed s nonsuit. Furniture 
Co. v. Mfg. Co., ante, 41, is not in point, because the engine is not 
devoid of value, but, on the contrary, useful for threshing and other 
purposes, and is still in use by the plaintiff. 

It is true that when a contract is not requircd to bc in writing, and 
is only partly in writing and partly verbal, the latter part can be shown 
by par01 evidence. Nissen v. Mining Co., 104 N. C., 309. But this 
principle does not justify contradicting the part in writing by oral 
testimony, nor does it authorize verbal agrcernent by agents when such 
additional agreements arc forbidden by thc written contract and the 
agent is not shown to have authority, either specially or by the nature 

of his employment as a general agcnt (Gwaltney v. Assurance 
(421) Society, 132 N. C., 925; s. c., 134 N. C., 552), to alter or vary it, 

and there is no proof that the modification of the contract by the 
agent was reported to thc company and ratified. 

The judgment of nonsuit is 
Affirmed. 

Cited: Farquhar Co. v. ITardware Co., 174 N.C. 372; Hollingsworth 
v. Supreme Council, 175 N.C. 636; F n r d  v. Liddell, 182 N.C. 225; Fay 
v. Crowell, 182 N.C. 534; White v. Fisheries Co., 183 N.C. 231; Fay v. 
Crowell, 184 N.C. 417. 
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LOULA M. RILEY v. W. H. STONE, .JR. 

(Filed 29 September, 1915.) 

1. Court's IXscretion-Verdict Sct  Asidc. 
The discretionary power of the Superior Court judge to set aside a ver- 

dict of the jury is not rrviewable on appeal, in the absence of his abuse 
of this discretion. 

2. Trials-Verdict-Nonsuit-Court's Discretion-Power of Courts-Inter- 
pretation of Statutrs.  

A motion to disnliss an action after verdict can only be granted for lack- 
of jurisdiction or that  the complaint did not state a cause of action; and 
the authority of the court to grant a n  involuntary nonsuit, upon motion 
made after th r  plaintiff has introduced his evidence and renewed after the 
defendant's evidence is in, resting entirely by statute, Revisal, sec. 539, the 
trial court is without authority, afler verdict, to further consider the de- 
fendant's motion for nonsuit, made under the statute, and allow it. 

3. Court's Discretion-New Trial-Verdic+Nonsuit. 
An order of the court setting aside a verdict in his discretion upon mo- 

tion that  i t  is against the weight of evidence is in conflict with his further 
sustaining a motion to nonsuit the plaintiff upon the evidence, Revisal, 
sec. 539; for in the latter instance he necessarily acts upon the ground 
that  there is no evidence, and where the verdict has been set aside in  the 
court's discretion, and a nonsuit granted after verdict, the latter is erro- 
neous, and ihe cause will stand for a new trial. 

WALKICR, I., concurs in result;  HOKE, J., dissents. 

APPEAL by plaintiff from Bond,  J., a t  June Term, 1915, of CIIATHAM. 

John A. Barringer, R. CI .  S trudwick,  and Fred W.  R y n u m  for 
plain tiff. 

R. H .  Hayes, Siler & Mill iken,  and Brooks, Snpp & Wil l iams  for 
defendant .  

CLARK, C. J. This is an appeal from a judgment of involuntary 
nonsuit entered after verdict in favor of the plaintiff. The court entries 
made during the progrcss of the trial are: "At close of plaintiff's testi- 
mony the defendant moves for judgment as of nonsuit. Motion denied, 
and defendant excepts. . . . At the close of all the testimony the 
defendant again renewed his motion to nonsuit the plaintiff, and repeats 
the same in resnect to  each of daintiff's several causes of action. The 
court overruled each of the motions, and the defendant exccpted 
t o  the order of the court in each instance." The case was argued (422) 
to  the jury, and the court charged them as t o  the law. The jury 
brought in a verdict answering all the issues in favor of the plainti8. 
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The record then is: "The defendant rnovcd thc court to set aside the 
verdict in the exercise of his discretion, k i n g  contrary to the evidence 
and against the weight of the testimony. After argument of counsel 
upon the rnotion, tlic court allowed the same to set asidc the verdict. 
Tlie defendant then renewed his n~otion made a t  the close of all the 
testimony to nonsuit the plaintiff and dismiss her action, which motion 
the court granted, and the plaintiff excepted arid appealed." 

The action of the court in setting aside the verdict in the exercise of 
his discretion is irreviewablc, and thc case stands for a new trial. The 
further action of the court in attempting to  grant a nonsuit aftcr the 
verdict was set asidc is unauthorized hy the former practice or the 
statute, and void. After verdict the action could be dismissed upon the 
ground only of (1) lack of jurisdiction or (2) that the complaint did 
not state a cause of action. Tlie rnotion was not made and could not be 
sustained on either of tlicse grounds. I t  was made and granted on the 
ground that  there was no cvidence sufficient to  carry the casc to the 
jury. This is contrary to the judgment already entered, that the ver- 
dict was against the weight of the cvidence. 

The power of the Superior Court to grant an involuntary nonsuit is 
altogether statutory, and did not exist prior to  the Hinsdale Act of 
1897, now Revisal, 539. 

I n  Stith v. Lookabill, 71 N. C., 25, Pearson, ('. J. ,  held: "A motion 
to nonsuit a plaintiff in the midst of a trial on the ground that  his cvi- 
dcnce does not make out a case, the defendant's counsel a t  the time 
stating that  'If his Honor should overrule the ination, he had evidence 
t o  offer showing title in itself,' is an unfair and loose mode of practice, 
and should not be tolerated." Chief Justice Pearson said: "By a 
demurrer to the cvidence the defendant puts the case, which means the 
exitus, issue, or end of the case, upon sufficiency of the evidence. The 
judgment of the court then decides the action one way or the other. 
But by this novel practice the defendant has two chances to one, which 
is not 'fair play.' " 

This was the well settlcd procedure up to that time, which Chief 
Justice Pearson further said had not bcen in any wise changed by the 
new code of procedure. 

The act of 1897, ch. 109, as amended by ch. 131, Laws 1899, and ch. 
594, Laws 1901, is now formulated in Revisal, 539, and reads: 

"Demurrer to evidence. Milien on trial of an issue of fact in a civil 
action, or special procccding, the plaintiff shall have produced his evi- 
dence and rested his casc, the defendant may move to dismiss the 
action, or for judgment as in casc of nonsuit. If thc rnotion is allowed, 

the plaintiff may except and appeal to  the Supreme Court. If 
(423) the motion is rcfused, the dcfcndant may except, and if the 
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defendant introduces no cvidcnce, the jury shall pass upon the 
issues in the action, and the defendant shail have the benefit of his 
exception on appeal to the Suprcnle Court. But after the motion is 
refused he may waive his exception and then introduce his evidence, 
just as if he had not made the motion. But he nlay again move to dis- 
miss aftcr all the evidence on both sides is in. If the motion is thcn 
refused, upon consideration of all the evidence, he may cxccpt, and 
after the jury shall have rendered its verdict he shall have thc benefit 
of such lattcr exception on appeal to the Supreme Court." 

A . V. It was held that  this statute did not apply to  criminal cases ( 9  
Ilouston, 155 N.'C., 432), as to which the forrncr procedure still ob- 
tained. Thereupon the Legislature enacted ch. 73, Laws 1913, cxtend- 
ing the statute (Revisal, 539) to  criminal cases, and ch. 32, Special Ses- 
sion 1913, extended the latter statute to  all criniinal courts; but it was 
not in the power of the judge below to further amend the statutc him- 
self, so as to  enter a judgment of nonsuit after he had set asidc the ver- 
dict. Indeed, Revisal, 539, provides that  when the defcndant moves for 
nonsuit a t  the close of all the cvidence, after i t  has been refusd a t  thc 
close of plaintiff's evidence, he shall have the benefit of such latter ex- 
ception, "after the jury shall have rendered its vcrdict," on appeal to  
the Supreme Court. This is the limit of the privilege extended to him 
by virtue of the change in the practice made by the act, now Revisal, 
539, and recognized the rights of the plaintiff. 

It is true that  the judgment in this case slightly differs from the 
record entries above set out, which were made during the course of the 
trial, by saying ('at the close of plaintiff's evidence and close of all the 
evidence, defendant having made and renewed motion for judgment as 
of nonsuit, which the court a t  that time refused to pass upon, and to 
which defendant excepted; and the court having set asidc the verdict 
in its discretion because the court was of opinion that  said verdict was 
contrary to  and against the weight of the evidence, and defcndant 
having thereupon asked the ruling of the court upon his motion for 
judgment as of nonsuit, upon consideration of which the court, being 
of opinion that  the presumption of absence of malice raised by the 
qualified privilege which attended the speaking of the alleged words 
had not been rebutted by any proof of expressed malice, and the court 
being further of the opinion, as to  the second and third causes of action 
alleged in the complaint, that there was no cvidence to  show any 
unlawful imprisonment or rrstraint of the plaintiff or any assault upon 
her, "he thereupon entered judgment as of nonsuit." This action of 
the court is without any prccedcnt in the former practice, and is un- 
warranted by the extended power of nonsuit conferred upon the court 
by Revisal, 539, which conferred such powcr to makc such motion a t  
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the close of the evidence, a t  which tiine the court must refuse or 
(424) grant it. The practice inaugurated by tlie court ex mero motv 

in this case would be manifestly unjust to all plaintiffs. Not- 
withstanding the verdict is set aside, the plaintif1 on another trial might 
again win tlie verdict, and, if so, would recover all costs, including 
those of tlie trial just had, which she could not do if she could be arbi- 
trarily nonsuitcd by the judge after tlie verdict is set aside, as a mattw 
of discretion, as in such case a reversal or appeal of tlie nonsuit would 
not entitle tlie plaintiff to  judgment on tlie verdict. 

The proccdure undcr section 539 has been well sett!ed by inany de- 
cisions, and, indeed, the language of the statute is too plain to  admit of 
doubt. The only motion to  dismiss which can bc made after verdict is 
either "upon the ground of want of jurisdiction or of failure of com- 
plaint to  state a cause of action." This may be made a t  any time, even 
orally or even in the Supreme Court on appeal. But neither of these 
objections has been inade or could be sustained in this case. An excep- 
tion for failure to charge that  there is not suf£icicnt evidence can only 
be taken before verdict. S. v. Harris, 120 N. C., 577, and cases cited. 

The motion to  dismiss because there is not suflicient evidence to sub- 
mit the case to  the jury when made under the former practicc cut off 
the further introduction of evidence. The statute extended the time 
for a renewal of the motion to  the close of all the evidence. The judge 
had no power to  extend i t  by amending the statute so as to  permit the 
motion to  be inade a third tiine under the guise of "renewed the mo- 
tion" after verdict. His decision, twice made, that  there was evidence 
t o  go to  the jury, was final upon that  point, subject to  exception made 
and entered a t  the time. Indeed, the first exception is "waived," the 
statute says, by the defendant if he introduces testimony. Parker v. 
Express Co., 132 N. C., 129; Xtrause v. Sawyer, 133 N. C., 64. In  this 
latter case the Court held that  the plaintiff could not take a nonsuit 
after verdict where the jury had returned to their room to make a 
merely formal correction in the verdict. 

An involuntary nonsuit in favor of the defendant is the counterpart, 
undcr the statute as i t  now stands, of a voluntary nonsuit by the plain- 
tiff. The plaintiff not being able to  take a nonsuit after verdict, the 
defendant cannot obtain such order, except as a matter of law, which is 
not possible after the verdict has been set aside as a matter of dis- 
cretion. The court having set aside the verdict in his irreviewable dis- 
cretion, the case stands for a new Lrial. Tlic defendant not having 
appealed, i t  is not necessary for us to  pass upon the sufficiency of the 
testimony. But i t  is proper to  say, as the case is to be tried again, that  
upon the evidence as it  appears in this record the majority of the Court 
is of opinion that  there was sufficient evidence to  justify submitting 
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the case to the jury. We will not discuss the evidence, as it might 
prejudice one or other of the parties in a new trial, and, besides, 
on the next trial the evidence may be inatcrially different and (425) 
weaker or stronger for one or both of thc parties. 

There is no appeal, of course, from the judgment setting aside the 
verdict, but the action of the court in granting a nonsuit after vcrdict 
had been set aside is 

Reversed. 

WALKER, J., concurs in result; HOKE, .J., dissents. 

Cited: Davis v .  I Z .  R., 170 N.C. 597; Butley v. Mfg. Co., 182 N.C. 
550; Bankin v. Oates, 183 N.C. 518, 524; hTowell v .  Basnight, 185 N.C. 
147, 148; Penland v.  Hospital, 199 N.C. 317; Godfrey v .  Coach Co., 
200 N.C. 42, 43; Price v. Ins. C'o., 200 K.C. 428; Mewborn v .  Smith, 
200 N.C. 534,535; Ratson v.  Laundry, 202 N.C. 562,563; Dix-Downing 
v. White, 206 N.C. 567; Jones v. Ins. Co., 210 N.C. 561; Sykes v. 
Blakey, 215 N.C. 63; Watlzins v .  Grier, 224 X.C. 337; Avent v .  Millard, 
225 N.C. 40; Ward v. Cruse, 234 N.C. 389; Roberts v .  Iiill, 240 N.C. 
381. 

BRINSON & KRAMER V. NORFOLK SOUTHERN RAILROAD COMPANY. 

(Filed 29 September, 1915.) 

1. Inters tate  Commerce-Statutes-Carmack Act-Water Transportation 
-Damages-Constitutional Law. 

The Carrnaclr amendment to the Ir~ters tate  Commerce Act, 34 St. a t  
Large, 594, is constitutional and valid, and in case of shipments coming 
within its terms, the initial carrier is made responsible for any "loss, 
damages, or injury to the goods carried by it or by any common carrier, 
railroad or transportation company," not as  absolute insurers, but to be 
fixed and determined according to the principles of general law applicable 
to common carriers as  modified by statutes relevant to the subject. 

2. Inters tate  Commerce-Water Transportation - Connecting Carriers - 
Federal  Statutes-Limiting Liability-Defenses. 

Where a railroad company receives a n  interstate shipment of freight, 
without designation as  to route, and any carrier along the usual route of 
shipmmt is a carrier by water, and loss or damage occurs by wrong of 
the latter company, the initial carrier may avail itself of Federal legisla- 
tion applicable to transportation conlpanies of that  character, limiting the 
quantum of recorery in certain instnncw, and a t  times relieving of respon- 
sibility, upon the ~lrinciple that the initial carrier, so fa r  a s  the shipper is 
concerned, is held liable for through transportation, and, being liable for 
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t h r  drfault of thr  connecting carrier, may avail itself of any dcfenses or 
liabilities open to the latter. 

3. Inters tate  Commerce-Federal Statutes-Water Transportation-Con- 
nrct ing Carriers-State Courts-Jurisdiction. 

Where an inilial carrier of an interstate shipment of goods requiring 
transportation by water along a llsual route to its dclstination is sued in 
the State court for clamages arising while in the possession and control of 
the connecting carrier by water, the defenses available under the Federal 
statutes ( T i .  S. Conlpiled Statutes, secs. 4289, 4283) may be made available 
i11 a State court having cognizance and jurisdiction of the cause of action. 

4. In t r r s ta tc  Commerce-Water Transportation-Federal Statutcs-limit- 
ing Liability-Negligence-utn~ost Care. 

Where the omner of a vessel sets up the Federal statutes limiting his 
liability, the burden is upon him to show, in order for him to avail him- 
self of the protection afforded by them, that  be has provided the vessel 
with a competent nlaster and rompetent crew, and that the ship, when 
she sailed, was in all respects seaworthy ; that  he therein exercised such 
utmost care as  the most prudent and careful men exercise in their own 
matters under sirnilur circumstances. 3 U. S. Compiled Statutes, sees. 
4289, 4283. 

5. Inters tate  Commerce-Federal Statutes-Watcr Transportation-Negli- 
gencr-Prima Facie Case-Burdcn of Proof. 

Where it  is shown that a railroad company has accepted goods for inter- 
s ta te  shipment and that they have not been delivered to the consignee, a 
prirnn fack  case of ntqligence is established both under the State and 
Federal laws; and where the railroad seeks the benefit of the Fedrral 
statutcs limiting liability where the damages sought have occurred while 
in the course ol transportatjon by a connecting water company, the burden 
of proof is on the defendant to show such facts as  will bring it  within the 
provisions of such statutes; and upon its failure to introduce t3vidriice in 
this rehprct, the right will be denied. 

(426) APPEAL by plaintiff from Justice, J., a t  February Tcrln, 1914, 
of BEAUFORT. 

Civil action on appeal from a justice's court and tried on case agreed. 
The facts in the casc agreed are as follows: 
"In this cause it  is agreed that the following facts shall bc found by 

the court, and that judgment shall be rendered thereon as the court 
may determine the law therefrom. 

"It is agreed and found as a fact that the plaintiffs delivercd to the 
dcfendant on 26 January, 1914, seventeen crates of eggs, wliicll were 
consigned to C. 1 4 .  Bitten & Co., New York City; that the shipment 
was madc from Bclhaven, North Carolina, the point of origin, to Nor- 
folk, Va., over the lines of defendant Norfolk Southern Railroad, and 
that  it was there delivered, in due course of transportation, by thc Nor- 
folk Southern Railroad in good order t o  the Old Dominion Steamship 
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Company on 29 January, 1914; that the Old Dominion Steamship Com- 
pany accepted said shipment for transportation from Norfolk to  thc 
consignec in New York; that the value of said shipment was $140.59; 
that the Old Dominion Steamship Conipany, a corporation, operating 
sca-going vessels from Norfolk to New York and other ports, placed 
said shipment on its steamer Monroe, which sailed from Norfolk bound 
to New York on 29 .January, 1914; that on 29 .January, or 30 .January, 
1914, a collision occurred a t  sea between tlie steamship Nuntuclcct, of 
tlie Merchants and Miners Transportation Con~pany, and the steam- 
ship Monroe; that said steamship Monroe, wit11 all of its freight, was 
lost by reason of said collision. 

"It is further found as a fact that in the proceedings in admiralty 
against the Nantucket, pending in the District Court of the United 
States for the Southern District of New York, a large number of claims 
have been filed libeling the Nantucket on account of said collision, and 
that these claims exceed the value of the Nantucket by about three 
times her value. That  on 17 February, 1914, the consignees were noti- 
fied that this shipment had been lost in the coilision wliicli had oc- 
curred on the high seas between the hTantucliet and Monroe. 

"It is further agreed that  if upon the foregoing findings of fact, the 
court should be of the opinion that plaintift' is entitled to  recover, 
then plaintiff shall recover the amount claimed by him, but that (427) 
if the court should be of the opinion that  no liability attached to 
the defendant Norfolk Southern Railroad, then judgment of nonsuit 
shall be entered." 

Upon these facts, the court, being of opinion that  "no liability 
attached to the defendant company," gavc judgment that defendants 
go without day, and plaintiff excepted and appealed. 

l'ooly & McMullan for plaintiff. 
Small, MacLean, Bragaw ct Rodman for defendant. 

ROKE, J. ,  after stating the case: The amendment to  the Interstate 
Commerce Act, passed by Congress 29 June, 1906, 34 St. a t  Large, 594, 
and commonly known as the Carniack arnendmcnt, has been several 
times sustained as a constitutional and valid enactment (Adarns Ez- 
press Co. v. Croninger, 226 U. S., 491; Atlantic Coast Line Ry. v. 
Riverside Mills, 219 U. S., 186, etc.), and in these and other decisions 
construing the law it  has been held that, in case of interstate ship- 
ments coming within its terms, the initial carrier is rnade responsible 
for any "loss, damage, or injury to the goods by it  or by any common 
carrier, railroad or transportation company," not as absolute insurer, 
but t o  be fixed and determined according to the principles of gericral 
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law applicable to common carriers and as modified by statutes relevant 
to the subject. Express Co. v. Cronircger., supra. And, from a perusal 
of the language of the statute making the initial carrier responsible 
for injuries caused by it or by any connecting carrier, and from the 
provision also contained in the amendment for rccoupmcnt by the 
initial carrier or any other or connecting carricr actually causing the 
loss, etc., we concur in the view of well considered cases on thc subjcct, 
that,  although the initial carrier may be by rail, if any connecting 
company along the designated or usual route of shipment, there being 
no route designated, is a carrier by water, and the loss or injury occurs 
by the wrong of such company, the initial carrier may avail itself of 
the Federal legislation applicable to transportation companies of that 
character, limiting the quantum of recovery in certain instanccs, and 
a t  times relieving of respolisibility altogether. Thc principle being that, 
in cases coming within the effects of the law, the initial carricr, so far 
as the shipper is concerned, is held to have contracted for through trans- 
portation and is liablc for the default of itself or any connecting car- 
rier, and may avail itself of any defenses or of limitations of liability 
open to the carricr causing the loss. The Hoffman, 171 Fed., 455; 
Riverside Mills v. 12. R., 168 Fed., 987; Lord v. S. S. Co., 4 Sawycr, 292; 
same case, 15 Fed. Cases, No. 8506. 

On this question, in Riverside iMilLs v. R. R., i t  was held: "In an 
action by the shipper against an initial carrier for loss of goods 

(428) shipped in interstate commerce, under amendment to Hcpburn 
Act of 29 June, 1906, the carrier may make any proper defense 

which can be made in a court of law and which any connecting carrier 
on the line of which the goods were lost or the injury occurred might 
make." And, in the case of Lord v. Goodhall, supra, i t  was held, 
among other things, that "A party using, for the transporlation of his 
goods, an instrument of commerce which is subject to the regulating 
power of Congress, must use i t  subjcct to all the limitations imposed 
upon its use by Congress." Both of these causcs were affirmed, on writ 
of error, in Supreme Court of the United States; the first in R. R. v. 
Riverside Mills, supra, and thc second in Lord v. Goodhall, 102 U. S., 
541. The deliverance of the higher Court, however, dealt with other, 
chiefly constitutional, questions, and the precise point we are discussing 
was not directly presented; but, as stated, from the language of the 
statute and the fact that recovery over is allowed the initial carrier, 
and from the reason and justice of the position, we are well assured 
that the lower Federal courts have taken the correct view, and that in 
case of loss by sea thc initial carrier may avail itself of these Federal 
statutes where the same propcrly apply. 
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In  the cases cited by counsel for appellant, R. R. v. C,Yarl, 227 U. S., 
639, and R. R. v. Wallace, 223 U. S., 481, it does not appear that all or 
any part of the shipment was lost a t  sea, and there was no occasion to 
discuss or decide the matter. 

The Federal statutes, thcn, being applicable to shipments of this 
character, thc question recurs whether, on the facts agreed upon, the 
defendant is in position to avail itsclf of these provisions in discharge 
or reduction of the liability that would otherwise attach. Thcse laws, 
being chapter 5, Laws 1913, classified in United States Compiled Stat- 
utes under section 4289, p. 2946, by which the owner of a vessel is 
relieved of responsibility, undcr certain conditions, by reason of faulty 
navigation and other specified causes, and section 4283 of thc same 
volume, by which tlie liability of the owner is restricted to the "value 
of his intcrest in the vessel and its freight then pending, for any ern- 
bezzlemcnt, loss, or destruction, by any person, of any property, goods, 
or merchandise shipped or put on board of such vessel, or for any loss, 
damage, or injury by collision, or for any act, matter, or thing, loss, 
damage, or forfeiture done, occasioned, or incurrcd without the privity 
or knowledge of such owner or owners," etc., have been many times 
construed by the Supreme Court of the United States, and i t  is very 
generally recognized that defcnscs existent by reason of the statutcs 
may be made available in a Statc court having cognizance and juris- 
diction of the cause of action. IZ. R. v. Wallace, 223 U. S., 481 ; River- 
side Mills v. R. R., 168 Fed., 1987, and in reference to the last men- 
tioned section, that on liniitation of liability, it is held, in Norwich v. 
Transportation Co., 118 U. S., 468; Norwich v. Wright, 13 Wallace, 
104, and other cases, thc value of the vessel must be estimated 
after the collision, and, in case the vessel is then sunk and no (429) 
freight earned, there is usually an end of liability on the part of 
the owners. 

It is understood, however, that in order for an owner to avail him- 
self of the protection of these statutes hc must have exercised due dili- 
gence in supplying a seaworthy vessel, and the burden is on him to 
show this. This requirement appears in the act of 1893, 3 Compilcd 
Statutes, p. 2496, as construed in The Sugar Refining Co. v. The Wild- 
craft, 201 U. S., 378, and The Southwark, 191 U, S., 1, and The Carib 
Prince, 170 U. S., 655, and, in reference to section 4283, it is held cor- 
rectly, wc think, that tlie failure of the owner to exercise proper dili- 
gence in providing a seaworthy vessel will render him privy to the 
fault, and, if the vesscl is lost in consequence, the limitation of liability 
in this section will not be allowcd to prevail, the section only operating 
where the loss is "without thc privity or knowledge of the owner." 
Lord v. Steamship Co., 4 Sawyer, 292; 7 Cyc., 389. 
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I n  the last named case it was held: "The word 'privity' of the owner, 
used in section 4283 of the Revised Statutes, means some fault or 
neglect in which the owner of the vessel personally participates; and 
'knowledge,' as used, means some personal cognizance, or means of 
knowledge of which he is bound to  avail himself, of a contemplated 
loss, or of a condition of things likely to produce or contribute to a 
loss, without adopting appropriate means to prevent it." "The owner 
is bound to  exercise the utmost care in the selection of a competent 
master and crew, and in providing a vessel in all respects seaworthy; 
and if, by reason of any neglect or fault in these particulars, a loss 
occurs, the owner is in privity within the meaning of the statute"; and 
Sawyer, J., speaking to the position, said: "As used in the statute, the 
meaning of the words 'privity or knowledge,' evidently, is a personal 
participation of the owner in some fault or act of negligence causing or 
contributing to  the loss, or some personal knowledge, or means of 
knowledge of which he is bound to avail himself, of a contemplated 
loss, or of a condition of things likely to produce or contribute to  the 
loss, without adopting appropriate means to prevent it. There must be 
some personal concurrence, or some fault or negligence on the part of 
the owner, himself, or in which he personally participates, to  constitute 
such privity, within the meaning of the act, as will exclude him from 
the benefit of its provisions (3 Wallace, 153; 113 Mass., 499). 

It is the duty of the owner, however, to provide the vessel with a 
competent master and a competent crew, and to see that  the ship, when 
she sails, is in all respects seaworthy. He is bound to  exercise the ut-  
most care in these particulars-such care as the most prudent and care- 
ful men exercise in their own matters under similar circumstances; and 

if, by reason of any fault or neglect in these particulars, a loss 
(430) occurs, i t  is with his privity within the meaning of the act. But  

the owner, under this act, is not an insurer. If he exercises due 
care in the selection of the master and crew, and a loss afterwards 
occurs from their negligence, without any knowledge or other act or 
concurrence on his part, he is exonerated by the statutes from liability 
beyond the value of his interest in the ship and the freight pending." 

I n  The Southwark, 190 U. S., supra, on the proper construction of 
the Harter Act, as to the obligation of the owner to  supply seaworthy 
vessel, Day, J., delivering the opinion, said: "Section 3 must be read 
with section 2 t o  effectuate the purpose of the act, and shows an inten- 
tion on the part  of Congress to relax, in certain respects, the harshness 
of the previous rules of obligation upon ship owners, provided the owner 
shall exercise due diligence to  make the vessel seaworthy in all respects, 
in which event neither the vessel nor the owner shall be liable, among 
other things, for faults of management or for loss from inherent defects, 
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quality, or vice of the things carried." Of this feature of the law it 
was said by Mr. Justice Shims, delivering the opinion of the Court in 
the case of The Irrawaddy, 171 U. S., 192, 193, sub nom. Flint V .  

Christall, 43 L. Ed., 1132, 18 Sup. Ct. Rep., 833: "Plainly, the main 
purposes of the act were to relieve the ship owner from liability for 
latent defects not discoverable by the utmost care and diligence, and, 
in the eveht that he has exercised due diligence to make his vessel sea- 
worthy, to exempt him and the ship from responsibility for damage or 
loss resulting from fault or crrors in navigation or in the management 
of the vessel. . . . Although the foundation of the rule that forbade 
shipowners to contract for exemptions from liability for negligence in 
their agents or employees was in the decisions of the courts that such 
contracts were against public policy, i t  was, nevertheless, competent 
for Congress to  make a change in the standard of duty, and it  is 
plainly the duty of courts to  conform in their decisions to tlie policy 
so declared." The effect of this law is not t o  relieve the owner from 
the general duty of furnishing a seaworthy ship, but to limit his lia- 
bility, in certain particulars, and upon the condition named in the 
statute. The Carib Prince, 170 U. S., 655, 42 L. Ed., 1181, 18 Sup. 
Ct. Rep., 753. Before thc passage of the act the initial obligation 
could he liniitcd in certain particulars by special contract not involving 
negligence of the owner. Since the passage of the act, as to cases 
corning within its terms, before the owner can have the benefit of thc. 
relief provided by section 3 he mllht have exercised due diligence to 
provide a seaworthy vcssel, capable of performing her intended voy- 
age." And, in The Wildcraft, supra, opinion by the same judge, i t  
was directly held: "The burden of proving that  a vessel was sea- 
worthy a t  the time of beginning tlie voyage, or that  due diligence had 
been used to make her so, rests upon the ship owner claiming the 
benefit of the exemption provided in the IIarter Act of 13 February, 
1893 (27 Stat. a t  L.. 445, ch. 105, U. S. Comp. Stat. 1901, p. 
2946), sec. 3, against crrors of rnanagernent or navigation, (431) 
whether or not there is any cvidcnce to the contrary." 

Applying these principles to  the facts as agreed upon, wc are of 
opinion there was error in giving judgment for defendant, for, while 
these facts show that the steamer Monroe was sunk and the vcssel and 
cargo lost, requiring a return of unearned freight, these fact,s fail to 
disclose or supply any evidence that the vessel was properly manned 
or equipped or that  the same was seaworthy, within the meaning of 
the law. 

We are not inadvertent to  the finding that the Nantucket, the other 
vessel in the collision, had been libeled for amount three times the value 
of such vessel, but this throws no light on the question of the Monroe's 
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liability in the premises. Even if fault is established on the part of the 
Nantucket, we know that i t  is not infrequently true that both vessels 
are a t  fault, and that provision is niade for adjusting liability in such 
cases. 

The goods having been delivered to defendant for transportation, and 
a failure to deliver being a d ~ i t t e d ,  there is a presumption of negligent 
default, both under State and Federal laws (R. R, v. Wallace, 223 
U. S., 481; Harper v. Express Co., 144 N. C., 639; Meredith v. R. R., 
137 N. C., 478) ; and defendant, seeking protection under and by virtue 
of the Federal statutes, being required, in order to  maintain such de- 
fense, to  show affirmatively that the carrier by water, where the loss 
occurred, had supplied a seaworthy vessel, and there being no proof 
offered of that fact, i t  must be held that the position in relief of lia- 
bility has not been established, and, on the record, there should be 
judgment for plaintiff. 

This will be certified, that  judgment be entered in accordance with 
this opinion. 

Reversed. 

Cited: Mewborn v. R. R., 170 N.C. 208, 209; Aydlett v. R.  R., 172 
N.C. 50; Price v. R. R., 173 N.C. 395, 396; Morris v. Express Co., 183 

I N.C. 147; Emory v. Credle, 185 N.C. 5. 

I L. R. S. BARNES, ADMINISTRATOR, v. RACHEL FORT ET AL. 

I (Filed 29 September, 1915.) 

1. Appeal and  Error-Interlocutory Orders. 
As to whether an appeal will lie from the interlocutory order rendered 

in this case, quere. The Court, however, decides the matter presented. 
Best v.  Best, 161 N. C., 513. 

I 2. Judgments-Liens-Limitation of Actions-Successive Executions. 
While issuing execution under a judgment rendered in the Superior 

Court regularly within the intervals of three years prevents the judgment 
from becoming dormant, and the necessity of applying to the court for 
special leave to issue execution under Revisal, see. 620, the lien of the 
judgment upon the lands of the judgment debtor expires in ten years from 
its rendition. 

Same-Death of Judgment Debtor-Administration-Remedy-Proce- 
dure-Statutes. 

A judgment creditor who has kept his judgment alive by issuing succes- 
sive executions thereunder may cause execution to issue without leave of 
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court after the expiration of the ten years, but within three years from the 
issuance of the last execution, though the lien of the judgment has been 
lost under the statute, and levy on the land or personalty of the judgment 
debtor; but upon the death of the latter, this right ceases and he must 
proceed to collect his judgment in the regular course of adminis!ration of 
the decedent's estate as  provided by the statute. 

4. Judgments-Licns-Limitations of Action-Executors and  Administra- 

An administrator may plead the statute of limitations, aftcr the death 
of the judgment debtor, to the issuance of an execution under a judgment 
kept alive by successive executions beyond the ten years period, and so 
may a n  heir a t  law, when i t  is songht to subject lands, which have de- 
scended to him, to the 1)ayrnent of debts. 

1 5. Arbitration and  Award-Waiver. 
Where the parties to a controrersy have submitted the matters in dis- 

pute to arbitration, an agreement between them, that the controversy be 
submitted de ao.vo to the court, is a waiver of all  rights thereunder, and 
the award will not conclude them. 

SPECIAL PROCEEDING, finally heard by Bond, J., a t  May Term, (432) 
1915, of WAYNE. 

It appeared that Czesar Fort, intestate of plaintiff, died on 8 Novcni- 
ber, 1911, leaving a will and appointing an executor thereof, who failed 
to qualify, and, thereupon, the plaintiff was duly appointcd adminis- 
trator c. t .  a. At the time of his death there were two judgments 
docketed against intestate in favor of Sauls $ Orniond, each for $95, 
one having been rendered on 23 December, 1898, docketed in Superior 
Court the same day, and the other rendered in the Supcrior Court on 
16 April, 1900. Thesc judgments were assigned for value to J .  M. 
Grantham, and executions regularly issued thcreon within each period 
of threc years subsequent to  their rendition, the last one on 31 De- 
cember, 1908. 

The judgments were duly presented by the said J. M. Grantharn, the 
assignee of them, to  the plaintiff, as claims against his testator's estate, 
and the administrator, having doubts as to  the justness thereof, agreed 
in writing to  refer the same and all matters connected thercwith to  
R. M. Robinson, under Revisal, see. 92. The administrator pleaded the 
statute of limitations. 

The referee found "that all of the judgments upon which the claim 
against the administrator is founded are morc than ten years old, and 
were a t  the time of the death of Czsar Fort, but have been kept alive 
by successive executions issued within the time required by law." This 
being so, the referee held the land belonging to the estate liable to  sale 
for the satisfaction of said claim, "upon issuance of execution and levy 

503 
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upon said land under said judgments, although the judgments 
(433) are not a lien on the land until such levy, and although even 

after said levy all other liens or encumbrances have priority over 
the lien of the judgment acquired by such levy." 

The administrator thereupon filed a petition to sell the land of tllc 
testator for assets, the personalty having been exhausted and there 
being a tract of 90 acres belonging to the estate, and the heirs and 
devisecs were made defendants, but process had not been served upon 
some of them. An appeal was taken to the Superior Court, and Judge 
Daniels, on motion, ordered a stay of the proceedings and sale until 
the matter could be heard. "At tlie May Term of the Superior Court 
i t  was agreed by all parties to bring the matter up, by consent, to  be 
heard by his Honor, W. M .  Bond, and it was further agreed that all 
irregularities be waived; that all parties were properly before the court, 
and that  the only issue to be determined by his Honor was whether or 
not the judgment hereinbefore referred to was barrcd by the statutc of 
limitations. Upon this issue his Honor rendered the following judg- 
ment: 

"This cause coming on to be heard upon the question as to wlicther 
or not the judgments, referred to in the papcrs, now clairned by .I. M. 
Grantham, against Cwsar Fort, are or are not barrcd by the statute of 
lirnitations, i t  being admitted that the judgments sued on were docketed 
more than ten years before this suit was begun, and that no period of 
three years had elapsed without execution issued: Upon considcration 
of the argument of the counscl and the facts in the rccord, i t  is ad- 
judged, ordered, and decreed by the court, that said claim is barred by 
the statute of limitations and is not a valid debt or claim against the 
estate of Czesar Fort. It is adjudged that each party pay his own 
costs of the proceedings. The finding of the referee on said question is 
reversed. Jury trial waived. "W. M. BOND, Judge." 

The plaintiff excepted and appealed. He assigned but one error, viz. 
"The court erred, as matter of law, in holding that  tlie judgments men- 
tioned in the papers, being tlie claim of J. iU. Grantharn v. Csesar Fort, 
were barrcd by the statute of limitations." 

Dortch & Rarhum for appellant. 
Langston, Allen & Taylor for appellees. 

WALKER, J., after stating the case: It may be well questioned 
whether an appeal will lie a t  this stage of the proceedings, the order of 
saIe and the ruling of Judge Bond being interlocutory. I t  docs not 
clearly appear whether there are debts other than the two judgments in 
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suit, but i t  is to  be inferred from the allegations of the petition to sell 
the land, and recitals in the order of sale, that there are. Judge 
Bond simply passed upon the statute of limitations as to  these (434) 
two judgments, and rendered no final judgment. However, fol- 
lowing the course taken in Best v. Rest, 161 N. C., 513, we lay that 
point aside, and proceed to consider the question upon its merits. 

The regular issue of executions within each period of three years 
prevents the judgment from becoming dormant, so as to  avoid the 
necessity of applying to the court for special leave to issue execution 
under Revisal, sec. 620, but i t  docs not prcvent the bar of the statute 
of limitations, a t  the expiration of ten years from the rendition thereof 
under Revisal, sec. 391 (1).  Sawyers v. Sawyers, 93 hT. C., 321 ; Lytle 
v. Lytle, 94 N. C., 683; Berry v. Corpening, 90 N. C., 395. I n  the case 
last cited the Court held that the statute of limitations may be set up 
as a defense by an administrator to any action taken for the enforcc- 
ment of a judgment against his intestate after ten years from the date 
of docketing the judgment; and this is so, although executions have 
regularly issued within each successive period of three years after the 
judgment was docketed. The lien of the judgment ceases a t  thc cnd 
of ten years "from the rendition of the judgment," under Revisal, sec. 
574, unless the owner of the judgment shall have been rcstrained by 
injunction or otherwise "from proceeding thereon," and the time of 
such restraint is not counted as a part of the ten years. Adarns v. 
Guy, 106 N. C., 275. If the plaintiff, or owner of the judgmmt, has 
caused executions to  be issued regularly within the succcssivc three 
years, he may issue without motion or order after the expiration of 
ten years, although the lien may be gone, and levy on land or per- 
sonalty; but this right ceases a t  the death of the debtor, when the 
creditor must proceed to collect his judgment in the regular coursc of 
administration of the decedent's estate, as provided by statute. Saui- 
yers v. Sawyers, 93 N. C., 321; Tuck v. Walker, 106 N. C., 285; Nolden 
v. Strickland, 116 N. C., 185; Pipkzn v. Adarns, 114 N. C., 201. As 
said in Murchison v. Williams, 71 N. C., 135, by Justice Reade, under 
the present system of procedure, the administration of the whole estate 
is placed in the hands of the representative of the decedent, as b(>st it 
should be, instead of allowing a creditor to  break in upon it wittl an 
execution and sale for cash a t  a possible sacrifice, when it  may turn out 
that the personal assets would be suficient without a sale of thc land a t  
all. See, also, Mauney v. Holrnes, 87 N. C., a t  p. 432. It follows, 
therrfore, that  when the judgment debtor dim, the creditor  nus st pro- 
ceed against his representatives, personal or real, and they may resist 
the enforcement of the judgment by any proper plea or defensive Illat- 
ter, including the bar of the statute of limitations. I n  Berry zr. ('or- 
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pening, supra, Justice Ashe said for the Court: "This view of the 
matter, we are aware, presents the anomaly of a case where under 
certain circumstances execution might have been issued upon a judg- 

ment against a defendant so long as he lives; but when hc dies 
(435) his administrator may exonerate his estate from liability tilereto 

by setting up a defense that was not pcrnlittcd to his intestate; 
but such a result is the logical sequence from the well established doe- 
trine that  the statute of limitations related only to  the remedy. Sturges 
v. Crowningshield, 4 Wheaton, 122; Wood on Limitations, 26." The 
result is that  the defendant may plead, to  a irlotion for leave to issue 
execution, anything which has been done, under the original judgment, 
which exonerates or discharges him from liability thereon, provided i t  
bc matter which could not have been set up as a defense t o  the original 
judgment; for example, nu1 tie1 record, releasc., payment; or tliat thc 
debt and damages have already been levied on a prior execution, and 
so forth, in analogy to the practice of writs of scire facias to revive a 
judgment and to have execution issued thereon. And where the debtor 
dies, his representatives may do likewise when opportunity is presented. 
Berry v. Corpening, supra; McDonald v. Dickson, 85 N. C., 248. 

So tliat the plea of the statute of limitations was properly considered 
in this case by the Court, as to the administrator, and also as to  the 
heirs and devisees, under the rule stated in Rest v. Best, 161 N. C., 515, 
where it  is said: "It is now very generally understood that  on a peti- 
tion to  sell land for assets the heirs, in protection of the real estate, 
may plead the statute of limitations whenever such plea would be 
available to  the executor or administrator in protection of the per- 
sonalty; but when the claim is evidcnced by a subsisting judgment 
against the executor or administrator, the heir is concluded as to  its 
validity, unless the judgment can he succcssfully assailed on thc ground 
of 'fraud and collusion.' This position, as laid down in Speer v. James,  
94 N. C., 417, correcting an erroneous impression to the contrary 
which had been made in Bevers 2). Park, 88 N. C., 456, has been again 
and again affirmed by tlic Court, and may br taken as accepted law 
with us. Lee v. McKoy, 118 N. C., 518; Byrd v. Byrd, 117 N. C., 523; 
Proctor 2). Proctor, 105 N. C., 222; Smith v. Brown, 99 N. C., 377." 

Having settled the question of pleading and practice, we need not 
consider the legal force and effect of the award of Mr. Robinson, under 
the refcrence to  him, or, in other words, whether it  estopped the ad- 
ministrator or the heirs and devisees to  plead the statute of limitations 
in bar of the judgment, or was conclusive against them upon that ques- 
tion. It may well be doubted if the referee intendcd to pass upon the 
application of the statute of limitations to  the judgments, as he seems 
to have placed his decision solely upon the ground that, as executions 
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had issued on tlie judgments regularly within each successive period of 
three years, execution could be issued and levied on the land, notwith- 
standing the death of tlie dcbtor and the qualification of his adminis- 
trator, and that  the land could be sold thereunder, although tlie lien 
had expired, and there were prior licns or encumbrances on the 
land. If tliis question was referred to him by the parties, the (436) 
decision of i t  was erroneous, and it  does not reach and cover 
the other question, as to  the statute of limitations, which the referee 
did not pass upon. But all discussion and decision of this matter, as 
to  the effect of the award, may be put out of the case, as tlie parties 
have clearly agreed to waive it, and to  submit to the decision of the 
court, de novo, tlie single question as to  the bar of the statutc of limita- 
tions. Tliis is shown by their agreement, copied into the above statc- 
ment of the case and taken literally from the record, and by the judg- 
ment of the court, which distinctly and explicitly confines the decision 
solely to  that question, as the only one submitted to i t ;  and also by 
the exception and assignrncnt of error by the appellant, who is the 
plaintiff in tliis case. This bcing so, we are of the opinion that there 
was no error in tile decision below upon the case agreed, holding that  
the two judgments are barred, because this question has long since 
been settled by our decisions against plaintiff's contention, as appears 
from the authorities we have already cited. 

The mere issuing of executions regularly and within thc prescribed 
period of three years will prevent thc dorrnancy of the judgnient, so 
that  executions may thereafter issue within tlie same period without 
motion; but it does not preserve or extend the lien beyond the tcn 
years from the rendition of the judgment, nor does it stop the running 
of the statute of limitations, the bar of which is cornplctc when the 
ten years have expired. Whenever the creditor must resort to a mo- 
tion or otllcr proceeding to enforce the judgment, as, for cxamplc, when 
he has waited more than three years before issuing an cxccution, or 
when the dcbtor dies, and he nlust prove his claim against the estate 
or bring an action upon it, and pcrhaps in some othcr instances, the 
defendant may plead the statutc of limitations or othcr defensive 
matter. 

There was no error in the ruling below. 
Affirmed. 

Cited: Pants Po. v. Mewborn, 172 N.C. 334; Barnes v. Cherry, 190 
N.C. 774; Lupton v. Edmundson, 220 N.C. 190,191; Cheshire v. Drake, 
223 N.C. 583; Willicvns 2,. Johnson, 230 N.C. 344. 
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ACERON LAMB nu H I S  NEXT FKIERD 1'. 1:. V. PERRY ANI) W. J. TTI'RIGIIT. 

(Filed 15 September, 1913.) 

1. ,Judgment-Nonsuit-Evidence-How Considered. 
Where a judgment of nonsuit upon the evidcnce is rendered, every fact 

essential to the plaintiff's cause of action, which it  tends to grow, mast be 
taken a s  established and ronstrued most favorably for him. 

2. Same--Defendant's Evidence. 
Upon a judgment of nonsuit the only view in which the drfendant's 

widence is considered must relate to whether there is any part of it  
which, if favorably construed for the plaintiff, has a tendency to sustain 
his cans? of action. 

3. Dceds and  Conveyances-Mental Capacity-Undue Influencp--Trials-- 
Questions for  .Jury. 

Where in an action to s ~ t  aside a deed for mental incapacity of the 
grantor or undue infinence exercised upon him, the evidence shows mental 
weakness on his part, accompanied by other irrequititble incidents, such as  
undue inflnmce, great ignorance and want of advice, or inadequacy of 
consideration, it  presents :I case where equity will interfere :xnd grant 
either affirmative or defensire relief; and if there is evirlence tellding to 
establish these facts, though the evidence be conflicting, the issncs as  to 
fraud or urndue influence, should be submittetl t o  the jury. 

4. Deeds and Convegancw-Mental Incapacity-aquisites. 
In  order that a testator sliould have mental capacity sufficiellt to make 

a will, i t  is not required that he be capable of acting wisely or discreetly, 
but simply that he have snfTicient ability to undrratand the nature of his 
act, its scope and effect, or its consequences, and to know what he is about. 

5. Sarne-Undue Influence-Evidence-Questions f o r  bury. 
Where the evidence tends to show bodily and I I I P I I ~ ~ L ~  wealcness of the 

granlor in a deed songht to be set aside, inirdequary of co~~sideration there- 
for, esperially whcn i t  is gross, and the mental superiority of the grantee, 
it  is suificicnt for the jury to draw an inference therefrom of frand, or 
undue inflnence, and. should be wbn~it ted to the jury under conflicting 
evidence, a s  to whether fraud or undue inli11enc.e has been practiced iu 
obtaining the instrninent. 

6. Sanir-Trials-Burden of Proof. 
Fraud in the procurenlent of a deed for n ~ e n t i ~ l  w ~ a k n e s s  of the grantor 

and undue inflnn~cc npon him, must be established hy the pirrty alleging 
it  lo the satisfaction of the j m y ,  by a prepondernncc of the eridcnre, but 
strong, cogent and conrincing proof is not req~~i red .  

'7. Equity-Decds and Conveyanws-Fraud. 
Equity will set aside a deed procured by the fraud or undue inflnence 

of the grantee, and require that he surrender what he h:rs unfairly and 
unjustly received, with proper deduction for any snm paid out by him, if 
the specific remedy of rescission, or mncellation, cmmot fully and equitably 
be administered. 
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APPEAL by plaintiff from Justice, J., a t  the January Term, (437'1 
1915, of PERQUIMANS. 

This action was brought to set aside two deeds for three tracts of 
land: ( I )  The B. F. Lamb Home Place, containing 30 acres. (2) The 
swamp land containing 210 acres, and (3) the pocosin land containing 
110 acres. The deeds were made by the plaintiff to  the defendants for 
one-fourth interest in the said lands, which plaintiff inherited from his 
father. It was alleged in the con~plaint that the deeds were void by 
reason (1) of the mental incapacity of the plaintiff, and (2) undue 
influence exerted by the defendants before and a t  the time of their 
execution. There was evidence that the lands mere worth from $8,000 
to $35,000, the witnesses greatly varying in their estimates between 
those two figures. It also appeared, if the evidence is to be believed, 
that the plaintiff has always been weak in mind and body, hav- 
ing suffered from paralysis in his youth, and that his body and (438) 
mind have been since greatly impaired by the habitual use of 
narcotics or "dope." The fourth interest of the plaintiff in the lands 
are worth from $2,000 to $8,750, and defendants gave only $1,000 for 
it, and that amount was payable by installments of $15 per month, 
and without any security, except the personal promises of the vendees, 
who are insolvent. At the close of the testimony, the court entered 
judgment of nonsuit, holding, of course, that there was no evidence to  
sustain either of the causes of action. I t  becomes necessary, therefore, 
to state somewhat fully the important facts which the evidence tended 
to prove, and this cannot be better done than by reproducing some of 
the language used by the witnesses. 

E. G. Simpson, witness for the plaintiff, testified: "I know the three 
tracts of land in the two deeds; one is called 'the Swamp Tract,' one the 
'Home Tract,' and one the 'Pocosin Tract.' I have lived all my life 
about one mile from Belvidere. I knew Dr. Lamb and I know his 
children; they are Ageron, the plaintiff, Theyle, Ben and Galen. Dr. 
Lamb is not living. I lived a t  the home place three or four years. The 
three tracts of land, the Pocosin and the Home Place and the Swamp 
Tract, are worth eight or ten thousand dollars. I talked with Mr. 
Perry, and he told me what he paid. I came to town on one first Mon- 
day, and saw Mr. Perry a t  the hotel piazza, and he said: 'I have been 
waiting for you.' I. said: 'The bell has rung and I have to  go to the 
courthouse, but go ahead and I will hear what you have to say.' He 
said: 'I have been talking of buying Ageron Charles Lamb's interest 
in the Dr. B. F. Lamb estate, and I would not buy it until I saw you, 
knowing you were Lamb's agent.' I told him that he had better not 
buy i t ;  that Ageron Lamb was not competent to sell anything; I told 
him that  he knew that  he was not competent to sell anything, and that 
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if hc bought the place he would buy a lawsuit, and he said that if that  
was the case he was not going to buy it. About threc weeks or a month 
after I saw Mr. Perry, the defendant, again on the courthouse grounds, 
and he told me he had bought his (Ageron's) interest; I asked him 
what he paid; he told me he was to  give him $1,000 in monthly install- 
ments of $15 per month. I said: 'Did you give him any security?' 
he said, 'No.' I remarked to him: 'Then you assunie the guardianship 
of Ageron. What did you mean by paying him $15 per month?' H e  
replied to  me, that he, Ageron, was not competent to  take care of it, 
and he thought he had better pay it  so he could have it  monthly; he 
remarked that  to me; he gave no security whatever for the purchase 
money-no note, no lien on the land. 1 told him he would be sued. I 
wrote to  Mr. Theyle Lamb, his brother, next day, that he might take 
up the matter and bring suit; the next ncws I got was from Judge 

Ward, who wrote me a letter tliat he was wanted to  bring suit, 
(439) and that the court had appointed me to bring suit, as next 

friend of Ageron. I then talked with Ageron, and he told inc 
t o  bring suit. I have been agent for Theyle Lamb, I suppose, some- 
thing like cight or ten years, or longer, and for his father beforc him; 
none of them have lived here in a good long time, except Agwon; I 
lived a t  the old home place two or three years beforc Dr. Lamb dicd, 
and I looked after i t  for Ageron and the others. Have known Agcron 
all my life; he is some forty or more. His mental capacity was weak 
to begin with, and has grown wcakcr; he has never had a bright mind, 
in my opinion, and has grown weaker from the use of dope. He has 
taken morphine and laudanum in large quantities; he has been an 
habitual user of morphine and laudanum for cight years, to  my 
knowledge; he had affliction when he was a child-suffered with a 
stroke of paralysis, and one leg is a little shorter than the other, and 
one arm a little shorter than the other, and it  affected his whole side. 
H e  does not seem to have any regard for the value of anything; he 
will sell anything for one-half its value, or less; he does not seem to 
know the value of things. I knew him to scll a horse, worth $150, for 
$15. It put me to some trouble to get i t  back; I sent the man word 
that  I would get out claim and delivery papers, and hc sent me the 
horse; and many other things he would sell that way; I knew him to 
scll a cow and calf for $3; I got the COW and calf back; I knew him to 
scll a good cow for $5. He has been living a t  the Lamb place for ciglit 
years, or more; he is thcre now; has been there ever sincc his fatlier 
died; been fed and clothed by his relatives, a t  tllc instance of his 
brother. A Mr. Chappcll is in charge there now, taking care of him; 
George Hunter was thcre before; he stayed there when Mr. W'ooten 
lived there, four, or five, or six years; lie has stayed and subsisted a t  
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the Home Place a large part of his life; hc docs not work any; he has 
been taken care of by his folks all tlic time; lie has been married twice, 
to my knowledge, and divorced both times; both of his wives were 
women of the 'underworld.' I knew him about the t h e  he made these 
deeds. I do not think he had any reasonable judgment of value. I do 
not think he has ever been competent to sell or transact any business." 

By the Court: Do you mean in his life? A. Nevcr since I have 
known him, and he has been worse for the last eight years than he 
was before. He would know that he owned a piece of land. Q. What 
would you say as to whether or not he had mental capacity enough to 
know if he made a deed, or when he made the deed in question? What 
would you say as to whether or not he knew what he had; what land 
he was conveying, to whom he was conveying it, and the scope and 
effect of the deed of conveyance? I ask you what would you say as to 
whether or not he would have any reasonable judgment as to what he 
was doing? A. No, sir. 

W. N. Wooten, witness for the plaintiff, testified: "1 have (440) 
known Ageron Charles Ilamb since liis birth until today; I have 
lived where he was; I have had him under my control for five years, or 
nearly so. Dr. Lamb, his father, married a lady in Pittsburg; at  that 
time he had all the children with him except Ageron; after his mar- 
riage he came back to fix his business in the condition he wanted it, 
and he came to me and wanted me to run liis place, tlic old homestead, 
where Ageron now lives, and he got after me to lease his place for five 
years; that he had married away and was going to rent it, and we 
bargained and wrote i t  in the lease that I was to board Ageron at  so 
much per month; he also stated that as to Ageron's condition, he could 
not control him in the city, and he had to leave him in the country 
where he could have some one to look after him, and he stayed with 
me nearly five years. During that five years he married once, was 
divorced, and has married since and divorced again. He stayed with 
me a part of the time and part of the time he loafed about; his father 
directed that he was to go to scl~ool; he m-cnt a while and finally quit; 
I could not prevail with him to go. 

"I do not consider he has any mind at  all for any business; there is 
no business capacity about him; he is not coinpetent to do any busi- 
ness." 

"Q. What do you say as to n-liether he 11ad any reasonable judgment 
of things then? A. He never had. 

"Q. In  what way did he manifest this iinbecility? A. He seemed to 
have no reason and no judgment; you couldn't tell him anything. 

"Q. Couldn't he comprehend? A. No, sir. I have observed him of 
late years. I see him sometimes every day. I know nothing of his 



IN T H E  SUPREME COURT. [I69 

moral habits than what he told me; when he lived with me he did not 
use i t  (morphine). I never could tell the difference; didn't know when 
he was using i t  and when he wasn't; he came to  me to borrow $2, and 
I told him I didn't have any money to lend, and he said his brother 
hadn't sent any tha t  week; 'Reckon he thinks I have a bad practice.' 
I asked him how much money it would take to keep him in morphine a 
week. 

"Q. What would you say about him now, last year, a t  the time he 
made these deeds, whether or not he had mind enough to  know the 
scope and effect of what he was doing? A. I would not say he did. 

"Q. You would say he didn't? A. Yes, I mould. 
"Q. What  would you say about whether he had any judgment of 

things, prices and value? A. I say he is not able to judge anything. 
"Q. What  would you say about whether he had mind enough to know 

what he had;  if he was making a deed, what he was putting in the deed, 
to whom he was making the deed, and the general scope and 

(441) effect of the deed; whether or not he has reasonable judgment 
of the values of property? A. S o ;  I would not think so. 

"Q. Do you think he would, if he had made a deed, know what land 
he was conveying? A. H e  wouldn't hardly know. 

"Q. Would he know to  whom he Tvas conveying? A. I think he 
would probably know who. 

"Q. What land he was conveying? A. I really do not;  I cannot 
answer tha t ;  he didn't know what the value of the land was. I know 
the three tracts of land, Home Tract,  Pocosin Tract,  and tract called 
Swamp Tract. I have plowed every row on the Home Farm;  I think I 
know something about the value of land; and I would consider that,  a t  
a low estimate, in its present condition, the whole was worth at  least 
$10,000; one of the biggest houses in the neighborhood, old-timey 
house, built in olden times, built out of nails made in a blacksmith shop, 
all heart timber and the Iargest house and best house i11 the place, is 
the house on the land in question; land is very valuable around there. 
The Home Place is worth $100 an acre; it is about one-half mile from 
Behidere; the Pocosin land is worth about $50 an acre, and the Swamp 
tract $100 an acre, I should think; putting it a t  all this, it would make 
$35,000. I would say that the $10,000 was a very low estimate-I 
stated in its present condition." 

J. H. Smith testified tha t  he had known plaintiff from his youth, 
about 35 years, and tha t  his m i d  is not right, and has been enfeebled 
still more by the excessive use of morphine; that  he has not been men- 
tally able to  attend to  business; would sell his property for most any- 
thing he could get for i t  and for much less than it was worth; he had 
no idea of values, and did not seem to know the value of the property 
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he was selling to defendants. He  also stated that plaintiff did not have 
sufficient mind to know the scope and effect of the deed; had no reason- 
able judgment about i t  and no idea of its general value, nor did he 
know what property he had. 

Dr.  R. W. Smith testified that plaintiff habitually uses morphine and 
"from a mental and physical standpomt is a wreck, and had not reason- 
able judgment of things and values; he did not know what land he had ;  
while he might know that he was conveying land to Mr. Perry and Mr.  
Wright, he would not understand the scope and effect of the transaction, 
or what he was doing from start  to finish, nor would he understand 
whether he was getting $1,000 or $10,000 for his land-too much or 
too little." 

There was much other evidence of the same kind as tha t  already 
stated. 

The defendants introduced testinlony tending to contradict that  of 
plaintiff's witnesses, and among the witnesses they called was the de- 
fendant himself, and his testimony tended to contradict that of 
the plaintiff's witnesses, and to shom- that he had mental capacity (442) 
sufficient to  execute the deeds. He  said, though, that he was 
addicted to  the free if not excessive use of morphine, 250 tablets a week, 
which lie took for a pain in his side, and that  defendants had paid only 
about $40 for the land, tha t  is, they had paid $15 twice and a few 
dollars a t  another time. 

Plaintiff excepted to the judgment of nonsuit, and appealed. 

Ward & Thompson for plaintiff. 
P. TT7. McMullan and Charles W'hedbee for defendants. 

WALKER, J., after stating the case: The court having held that  there 
was no evidence to sustain either cause of action, the one as to mental 
incapacity or the other as to  undue influence, which is another and 
milder name for fraud, we must apply the familiar rule in cases of non- 
suit, and construe the evidence most favorably for the plaintiff, and 
every fact essential to the cause of action which it tends to prove must 
be taken to  be established, as the jury, if the case had been submitted 
to  them, might have found the facts to be as alleged by the plaintiff 
and contrary to the contention and proof of the defendant. Rrit tain v. 
Westhall ,  135 N. C., 492; Morton v. Lumber Co., 152 N. C. ,  54; Trust  
Co.  v .  Bank ,  166 K. C., 112; Chr i s t imn  v. Hilliard, 167 h'. C., 4. And 
this rule applies in favor of the defendant where a verdict is sub- 
stantially directed. Forsyth v. Oil Mill Co., 167 Xu'. C., 179. Where the 
evidence is conflicting the case is one for the jury to settle the contra- 
dictions and find the facts. Alexander v. Statesville, 165 N .  C., 527; 
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Forsyth v. Oil Mill Co., supra. I t  was suggested tliat the court was 
unduly impressed by the plaintiff's own testimony, which was thought 
to indicate the possession by him of full rncmtal capacity and an absence 
of undue influence; but if tliat be so it was not regular for the court to 
isolate any particular part of the evidence and decide the case upon i t  
alone, but the whole of the evidence must be considered, as it is emi- 
nently the province of the jury, and not of the judge, to pass upon its 
weight and to determine its probative force, and, for this purpose, to 
make the selection between that which is credible and that which is 
not. The defendant's testimony is only considered in order to ascertain 
if any of i t  tends to prove the plaintiff's case, and it is not at  all permis- 
sible for the court to say on which side the evidence preponderates, or 
to dccidc against one party or the other according to its own conviction 
of what is the truth. This is precisely what our statute forbids to be 
donc. Guano Co. v. iMercantile Co., 168 N. C., 223. 

With these rules kept steadily in vicw, it seems to be plain that there 
was error in the judgment below. 

We have recently considered the law as to the mental capacity re- 
quired for the valid execution of a deed, and the undue influence 

(443) of fraud sufficient for the rescission or cancellation of a contract. 
Hodges u. Wilson, 165 N. C., 323; Sprinlcle v. Wellborn, 140 

N. C., 163; Cameron v. Power Po., 138 N. C., 365. 
We take the law to be settlcd that the mere fact that a man is of 

weak understanding, or is below the average of mankind in intc4lectual 
capacity, is not of itsclf an adequate ground to defeat the cnforrement 
of an cxecutory contract, or to set aside an executed agreement or con- 
veyance. But where mental weakness is accompanied by other inequi- 
table incidents-such as undue influence, great ignorance and want of 
advice, or inadequacy of consideration-equity will interfere and grant 
either affirmative or defensive relief. This is the rule that is stated in 
Fetter on Equity, p. 143, and Eaton on Equity, p. 316. Lord Hard- 
wiclce said in Earl of Chesterfield v. Janssrn, 2 Vmey, Sr., 125: "A 
third kind of fraud is that which may be presumed from the circuni- 
stances and conditions of the parties contracting; and this goes further 
than the rule of law, which is that it (fraud) inust be prov~d,  and not 
presumed; but it is wisely cstahlishcd in this Court to prevent taking 
surreptitious advantage of the weakness or necessity of another, which 
knowingly to do is equally against conscience as to take advantage of 
his ignorance." 

Bisphain on Equity (5 Ed.), sec. 230, refers to the subjcct in this 
way: "Whatever be the cause of the mental weakness-whether it ariscs 
from permancnt injury to the mind, or temporary illness, or excessive 
old age-it will be enough to iriakc the court scrutinize the contract with 
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a jealous eye; and any unfairness or overreaching will be promptly re- 
dressed. As has been said by the Supreme Court of the United States, 
'Wherever there is grcat weakness of mind in a person executing a con- 
veyance of land, arising from age, sickness, or any other cause, though 
not amounting to an absolute disqualification, and the consideration 
given for the property is grossly inadequate, a court of equity will, upon 
proper and seasonable application of the injured party or his repre- 
sentatives or heirs, interfere and set the conveyance aside.' 'The result 
of the decisions,' says an English chancery judge, in a modern case, 'is 
that where a purchase is made from a poor and ignorant man at  a con- 
siderable undervalue, the vendor having no independent advice, a court 
of equity will set the transaction aside.' A mere latent suspicion of 
unfairness, however, will not be enough. On the other hand, it need 
scarcely be remarked that the mere circumstance of old age or physical 
feebleness will not render a transaction fraudulent, if, in point of fact, 
the party is intelligent and capable." See Allore v. Jewell, 94 C. S., 
511; Griflth v. Godey, 113 U. S., 95, and Bispham on Equity (6 Ed.), 
scc. 230 (p. 333), note 4, where the cases are collected. The mental ca- 
pacity required for the valid execution of a deed is the ability to under- 
stand the nature of the act in which the party is engaged and its 
scope and effect, or its nature and consequences-not that  he (444) 
should be able to act wisely or discreetly, nor to drive a good 
bargain, but that he should be in such possession of his faculties as to 
enable him to know a t  least what he is doing and to contract under- 
standingly. There is no particular formula to be used in such cases, as 
said by the Court in Morris v. Osborne, 104 N. C., 609, but the law in 
this respect should be explained to the jury with reference to the special 
and peculiar facts of the case being tried, and under the guidance of 
such general principles as have been settled and declared by the courts. 

A want of adequate mental capacity of itself vitiates the deed, while 
mere mental weakness or infirmity will not do so, if sufficient intelli- 
gence remains to understand the nature, scope, and effect of the act 
being performed. But while this is true, weakness of mind, whether 
natural or induced by the excessive use of drugs or any other cause, 
when accoinpanied by such circumstances as tend to show that advan- 
tage was taken of i t  by the party who procured the deed, or when it 
appears that there is not only weakness of mind, but inadequacy of 
consideration, especially when it is gross, and the situation of the par- 
ties is so unequal, by reason of the weakness of the one and the mental 
superiority of the other, or for other reason, the jury may infer fraud, 
or undue influence, which in law is the same thing. Mere weakness of 
mind or inadequady of price, unless the latter be  such as amounts to  
apparent fraud, will not be sufficient to authorize the cancellation of a 
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deed, but either or both of them may be considered by the jury in 
ascertaining whether fraud has been practiced in obtaining the instru- 
ment. This fraud is not required to  be directly established by proof, 
but may be inferred from all the circunistances of tlie case, such as 
weakness of mind and body, inadequacy of price, and inequality in the 
positions of tlie parties. This kind of fraud, as a fact, 1s not presumed, 
But must be established by the party who alleges it by the clear prc- 
ponderance of the evidence to the satisfaction of the jury, but strong, 
cogent, and convincing proof of i t  is not required, as contended hy de- 
fendant's counsel in this case. Harding 71. Long, 103 N. C., 1; Hodges 
v. TVilson, supra; Culbreth v. IIall, 159 N. C., 588, and Fraleg v. Fraley, 
150 N. C., 501, where the question is fully considered by Justzce Hoke, 
with ample reference to  the authorities. Where it  is proposed to change 
the substance of the contract by altering its terms, under the equity for 
correction or reformation and upon the ground of inistake or fraud, or 
by cngrafting upon it tt trust by parol, the quantum of proof is different, 
and the cvidence must be of a inore cogent and convincing nature than 
in the other casc, because of the strong presumption that parties in tlie 
written ~iiemorial of their contract have expressed tlicmselves as they 

intended to do, and morc conclusive proof than is ordinarily rc- 
(445) quired must be forthcoming in such cases. The law, it  is true, 

does presume, in the first instance and without proof from either 
side, that  the execution of a deed has not been fraudulently procuri.d, 
and for this reason places the burden of proof on the party alleging 
fraud, but this presumption is weaker than the one as to the correc%ness 
of the paper, when it  is proposed to alter its terms, or to add something 
to  it, which was not written into it by the parties, or to change or 
modify its terms in any essential respect. I,eheu: v. Hewett, 138 
N. C., 6. 

When we apply thcse well settled principles to the facts of this case, 
the error of the court in withdrawing tlic casc from the jury and dis- 
missing the action upon its own view of the facts becomes apparent. 

The casc is not, in principle, unlike Sprznkl~ v. Wellborn, supra, 
where it was substantially said: So weak was she as to be easily and 
completely subjected to  the power and influence, if not sheer dictation, 
of the defendant, and her condition must have been known to him, if 
the testimony is credible. If any mental operation of importance was 
required in the transaction, i t  was practically all on his side. It seems 
that he could, a t  his will and pleasure, mould her resolutions, if she had 
any, to  suit his own designs, so like was she to  clay in the hands of the 
potter. It is needless to prolong the decision. To  be sure, there was 
evidence in conflict with that  offered by the plaintiff, but we are con- 
sidering thc version of the facts as presented by the plaintiff's proof, 
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which may be accepted by the jury to the utter rejection of the de- 
fendants, and we are not called upon to go farther than to  hold that  
there is some evidencc in support of the plaintiff's allegations. We need 
not refer any more to iS'prinkle v. Wellborn, except to  remark that i t  
bears a strong resemblance to  this case in some particulars, and that 
there is one fact which is shown by the defendant's declarations in this 
case which did not appear in that  one, viz., the knowledge of thc de- 
fendants that  plaintiff was weak-minded and unable to  manage his own 
affairs, for they stated to  one, a t  least, of the witnesses, tliat Ageron 
Charles Lamb was not competent to  take care of the money they paid, 
and for that  reason they had agrcvd to pay it in monthly installments 
of $15. It must not he forgotten tliat there is proof in the case that the 
amount paid was only about one-eighth of the value of plaintiff's in- 
terest in the land, and only one-lialf, if we adopt the lowest estimate of 
one of his witnesses. There was, therefore, some evidence that  the 
plaintiff was an imbecile and, whet>hcr from natural weakness or the 
excessive use of morphine, he was deprived of the nlcntal capacity tlic 
law regards as necessary to the execution of a deed. But whether or 
not he had mind enough to act for himself in the transaction, there was 
evidence of his mental weakness, of great inadequacy of consideration, 
and of marked inequality betwccn the two men of presumably 
normal minds and intellectual grasp on the one sidc, and this (446) 
weakling on the othcr, with some other circumstances of more or 
less importance, showing that  a fraudulent advantage was taken of hiin 
in securing his deeds. 

Whether there is any difference, in moral quality, betwecm the act of 
obtaining a deed for land from one known to be totally bereft of reason 
and mental capacity and tliat of procuring one from a person merely 
of weak understanding, but of such feeble mind as to be unable to guard 
liiinsclf against imposition or to  resist importunity and to take care of 
his interests, it does not lie within our province to  decide, but, in law, 
and in so far as the validity of such a transaction rnay be involved, 
where thcrc are elements indicative of fraud arid dishonesty, we know 
that tliere is not and should not be any difference, if the jury, who arc 
the triers of the facts, find that  there was actual fraud, and in either 
case a court of equity will rescind tlw contract and cancel the deed or 
require the vendee to  surrender what he has unfairly and un,iustly re- 
ceived, with proper deduction for any sums paid out by him, if the 
specific remedy of rescission or cancclIation cannot be equitably sd- 
ministered. 

Wc have proceeded upon the assumption that the cvidcnce which 
tends to  establish the plaintiff's contention is true, and that  the jury 
would have so decided if the case had been submitted to them, which is 
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the proper way to consider it. The defendant, a t  the next trial, may be 
able to  rebut the plaintiff's evidence and to satisfy the jury that the 
transaction was perfectly fair and honest, and that no undue advantage 
was taken of the plaintiff, but that he had sufficient mental capacity to 
understand the nature of the transaction, its scope and effect, and that  
while he may have acted with poor judgment and discretion, and made 
a sorry bargain, i t  was not because of any natural insufficiency or im- 
pairment of his mental faculties caused by his habits or the low state 
of his health. We express no opinion as to the weight of the evidence, 
but simply hold that the nonsuit was improper. It will be set aside 
and a new trial granted. 

New trial. 

Cited: Ray v. Patterson, 170 N.C. 228; Champion v. Daniel, 170 
N.C. 332; Grimes v. Andrews, 170 N.C. 523; Poe v. Smith, 172 N.C. 
73; Johnson v. Johnson, 172 N.C. 531; Boone v. Lee, 175 N.C. 384; 
Rush v. McPherson, 176 N.C. 565; Long v. Guaranty Co., 178 N.C. 
506; Montgomery v. Lewis, 187 N.C. 581; Speas v. Bank, 188 N.C. 529; 
Corp. Conz. v. Trust Co., 193 N.C. 700; Gilliken v. Sorcom, 197 N.C. 9;  
Hampton v. Bottling Co., 208 N.C. 332; Ins. Co. v. Morehead, 209 
N.C. 177; Freeman v. Ball, 219 N.C. 330; Waste Co. v. Henderson 
Bros., 220 N.C. 439; Carland v. Allison, 221 N.C. 123; Davis v. Davis, 
223 N.C. 38. 

J. L. SEARS v. ATLANTIC COAST LINE RhIZROAD COMPANY. 

(Filed 15 September, 1916.) 

1. Railroads-Master and  Servant-Negligence-Defective Coupler-Duty 
of Master-Inspection-Proximate Cause. 

While engaged in the duty of cutting out a defective car in the defend- 
ant's train, the plaintiff, a n  employee on the defendant's local switch 
engine, was standing on the rear footboard of the locomotive, and, when 
i t  backed up to the car for the purpose of being coupled thereto by the 
plaintiff, his foot was caught between the bumpers of the car and crushed ; 
there was proof that the injury was caused by a defect in the footboard 
of the engine and defects in the coupling, i.e., draw-heads, lock pins, and 
lift levers. Under these facts, a n  instruction was held correct to this effect, 
that  if the jury should find that the coupler was not defective, they should 
answer the first issue "No"; and this would also be their answer to the 
issue if they found the coupler to be defective, but  that the defect was not 
due to the defendant's negligence in failing to exercise proper care as  to its 
inspection and repair, or that its negligence, if any, had not contributed 
proximately to the plaintiff's injury. 
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2. Railroads-Interstate Trains-Interstate Commerce-Local Switching- 
Federal  Employer's Liability Act. 

A train made up and ready to s tar t  for its destination beyond the State, 
with steam up in the locomotive and the engineer in the cab, and moving 
under the usual signals from a switchman, who was one of the crew of a 
switching engine, engaged in cutting out a defective car from the train, is 
regarded as  a n  interstate train, and the company is liable in damages for 
i ts  negligent injury to the switchman, under the Federal Employer's Lia- 
bility Act, as  the duty he was performing a t  the time, though he was 
engaged on a local switching engine, was one performed while he was 
employed in interstate commerce. 

3. Same-State Statute. 
In this action, which was brought by a switchman of the defendant's 

train crew to recover damages for alleged negligence of the defendant in 
providing a n  improper coupler on a train made LIP and ready to s tar t  for a 
destination beyond the State, i t  is held that  the Question whether the train 
was an interstate one, or the plaintiff was a t  the time engaged in interstate 
commerce, is not material, i t  appearing that the alleged negligent wrong 
was committed since the enactment of ch. 6, Public Laws of 1913, which, in 
this respect, is substantially identical with the Federal statute. 

4. Same-Contributory Negl igenceAssumpt ion  of Risks-Trials--Issues. 
When either the State or Federal statute is applicable in a n  action in- 

rolring the liability of a railroad company to its employee, arising from 
its negligence, and the jury have found that the plaintiff, a switchman, 
was injured by a defective coupler on the train while in the performance 
of his duties, the defenses of contributory negligence and assumption of 
risks are  eliminated, and issues thereon are  immaterial, nnder our statutes 
or the Federal law. 

5. Segligence-Surgical Operations-Proximate Cause-Trials-Evidence. 
Where there is some evidence that, as  the result of a personal injnry, 

which was alleged to have been negligently inflicted by the defendant on 
its employee, two surgical operations were performed, and that  the second 
one was made necessary by reason of the defendant's negligence and as  
a proximate result thereof, i t  is proper for the trial judge to refuse to 
instruct the jury that  in no view of the case was the defendant liable for 
the additional suffering, etc., caused by the second operation. 

6. Master and Servant-Railroads-Segligence-Federal Employer's Lia- 
bility Act-State Statute-Contributory Negligence-Assumption of 
Risks-Trials-Instruction. 

This action for damages for a personal injury to a n  employee, which 
was alleged to have been negligently inflicted by a railroad company, and 
caused by defective couplers on its cars, coming within the intent and 
meaning of both the Federal Employer's Liability Act, the Defective Ap- 
pliances Act, and also our statutes of 1913 and 1897, an instruction to 
the jury that  if the injury was caused by a defective coupler, due to the 
defendant's negligence, contributory negligence would not defeat his re- 
covery, was correct; and the same would a p p l ~  to assumption of risks 
under our law, as  well as  under the Federal statutes. 



IN THE 'SUPREME COURT. [I69 

(448) APPEAL hy defendant from Carter, J., a t  the May Term, 1915, 
of EDGECOMBE. 

C h l  Action. The plaintiff was employed by the defendant as a 
switcliman, and, on 3 Junc, 1913, he was ordered as one of the switching 
crew to cut out a, car in a train which had been made up a t  Rocky 
Jlount, N. C., and mas then ready to proceed on its journey to Florence, 
S. C. The car, on inspection, after the train had been made up, was 
found to be In had condition, and for this reason was ordered to  bc cut 
out. \Vliilc cngagcd in this duty, the plaintiff was injured, his left foot 
being crushtd, and for the injury thus sustained hc brought lhis action. 
I n  perforimrig 111s duty, plaintiff was required to stand on the rear foot- 
board of thc~ switching engine. Fourteen cars a t  the rear of the train 
wcrc uncoupled and carried by the switcliing engine to a side-track. 
Tlie crigiiie tlicn returned to the track where the other cars were stand- 
ing and was backrd to the end of the car which was to  be cut out, and 
M liile attcinpting to make the couplers between the cngine and car, the 
plaintiff's foot was caught bctween the hurnpc,rs of the enginc and car 
and cruslwd, as ahovc stated. It is alleged, and there was proof to sus- 
tain the allegation, that this injury to  the plaintiff was caused by a 
dcfcct in tlicl footboard of thc cnginc and defects in the coupling, that  
is, in the draw-licwtis, lock pins, and lift levers. Defendant allcged 
that  the injury was caused by the ncgligence of tlie plaintiff in niaking 
tlie coupling, and especially in uiznccessarily placing his left foot in a 
dangerous position, of which there was some evidcncc. Two surgical 
opcrations were performed on plaintiff's foot. Defcndant alleged, with 
proof to  sustain the contention, that  the second operation, when the leg 
was amputated, was not caused by its negligence, but by the unskillful- 
ness of thc fir& operation alonc. There was evidence that the scmnd 
opcration was necessary, the surgcon, Dr. Carnegie, who performed it, 
testifying: "It was impossible for me to straiglitcn the heel out so he 
could walk, and it  necessitated putting the stunlp on the floor when 
mdking, due to contraction of heel. He was bound to have suffered 
considerably, as tlicre was no pad except a skin flap; it was inlpossiblc 
for that  to  give criougli cusliion to  prevent him having pain." 

"Q. From what you say of tlic plaintiff's injury, after examining the 
limb, do you find the second opcration necessary? A. Yes; i t  was abso- 
lutely necessary." 

Defendant tcnt1erc.d in apt time the following issues: 
1.  Was thcl plaintiff injured by the negligence of the defendant com- 

pany? 
(449) 2. Did thc plaintiff, by his own negligence, contribute to his 

own injury? 
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3. Did the plaintiff voluntarily assume the risk of the injury and 
hurt sustained by him? 

4. What damages, if any, is the plaintiff entitled to recover? 
The court refused to submit tlie issues, and defendant excepted. 
The jury returned the following verdict: 
"Was tlie p la in t8  injured by the ntigligence of the defendant com- 

pany, as alleged in tlie complaint? Answer: Yes." 
"If so, what damages has plaint~ff sustained? Answer: $5,000." 
Defendant requested the following instructions: 
1. I n  considering the question of damages, you will not consider a t  

all the shock and effect due to  the second operation, nor effect, pain, or 
suffering caused by or consequent upon the second operation. 

2. While the law is that contributory negligenccx wlll not prevent a 
plaintiff from recovering for personal injury the law does allow and re- 
quire the jury to diminish the darnages in proport~on to tlie amount of 
negligence attributable to the plaintiff in causing the injury. 

Thc court charged the jury as follows: 
1. The transaction in which the parties were engaged a t  the time of 

tlie alleged injury being an operation of interstate commerce, the rights 
and obligations of the parties are governcd by tlic Federal law which 
imposes upon the defendant the absolutc duty of equipping its engines 
and cars with automatic couplers and to exercise the degree of care 
which has been heretofore defined to you as proper care, and to have 
ant3 to keep such couplers in suitable repair and condition so they will 
a t  all times be automatic in their operation; that is to  say, that they 
will couple by impact. 

Defendant excepted, contending that  this is not applicable to  the 
facts. 

2. You will consider tlie first issue without regard to  any question as 
to whetlier the plaintiff was using his foot or his hand or both, in trying 
to effect a coupling, if a defect in the cngine coupler, which was due to 
the negligencc of the defendant, contributed to  tlie plaintiff's injury as 
a proximate cause of it, as no contributory negligence of the plaintiff 
would defeat his recovery. 

Defendant cxcepted, contending that  this is not applicable to the 
facts. 

3. Rut even though you should find the dcfendant negligent in respect 
to  the condition of the coupler, such negligence could not be deemed to 
have contributed to  the plaintiff's injury, if his injury resulted from his 
using his foot, in an operation not reasonably related t o  the alleged de- 
fective condition of the coupler on the engine, such, for instance, as 
pushing the draw-head into the alignment with the coupler on 
the engine. (450) 
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The defendant excepted to this, contending that the instruction is 
not applicable to the facts. 

4. Nor can you take into consideration any pain or suffering or dis- 
ability which may have resulted from the second operation and ampu- 
tation, unless the jury are satisfied by the greater weight of the evidence 
that said second operation and amputation were necessary conse- 
quences of the injury alleged to have been sustained by him on account 
of the negligence of the defendant. 

To this the defendant excepted, for that i t  was erroneous. 
Judgment was entered upon the verdict and defendant appealed, 

after reserving its exceptions. 

Gillianz & Gilliam and James H. Pou for plaintiff. 
John L. Bridgers JOT defendant. 

WALKER, J., after stating the case: We have arranged the statement 
of the case so as to present only so much of i t  as relates t o  the defend- 
ant's assignment of errors. The court instructed the jury that  if they 
did not find that the coupler was defective they would answer the first 
issue "So," and if they found that it was defective, they would still 
answer the issue "No," unless they also found that  the defect was due 
to  the defendant's negligence in failing to exercise proper care in the in- 
spection and repair of the coupler, which contributed proximately to  
the plaintiff's injury. The record shows that "the court stated fully the 
contentions of the parties and reviewed the evidence bearing upon the 
same." There are four questions presented in defendant's exceptions: 

1. Did the court err in holding that this was a transaction of inter- 
state commerce to which the Federal laws applied? 

2. Was it competent for the jury to consider additionaI suffering or 
shock caused by the second surgical operation? 

3. Was it  proper for the court to refuse to  submit the issues tendered 
by the defendant and thereby withdraw the questions of assumption of 
risk and contributory negligence from the jury? 

4. TTas there any affirmative error in the charge? 
1. The first question may be well disposed of by a bare reference to  

the evidence. The witnesses, both for plaintiff and defendant, agreed in 
their testimony that  the train in which was, what is called in the case, 
the "bad order car" had been made up, as an extra train, a t  South 
Rocky Mount, N. C., and was then ready to proceed to Florence, S. C., 
when the defect in one of its cars, there being forty-five in all, was dis- 
covered and that car was removed from the train. The engine which 
was to carry the train to  Florence, S. C., had steam up and R. C. Gar- 
land, the engineman, was in the cab, and moved the train under 
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signals from the plaintiff. This would seem to properly char- (451) 
acteriee this train as one engaged in interstate commerce, and 
while the plaintiff was employed on a local shifting engine, any injury 
to hini through the negligence of the defendant, while he was engaged 
in cutting out the "bad order car" from this train, is regarded in law as 
one received while he was "employed in such commerce." This view 
of the question is sustained by Pedersen v. D. L. and W. Railroad Co., 
229 U. S., 146, from which we extract the following principles: 

1. Tinder the Federal law a right of recovery exists only where the 
injury is suffered while the carrier is engaged in interstate commerce 
and while the employee is employed in such commerce; but i t  is not 
essential that  the coemployee causing the injury be also employed in 
such commerce. 

2. One engaged in the work of maintaining tracks, bridges, engines, or 
cars in proper condition after they have become, and during their use as, 
instrumentalities of interstate commerce, is engaged in interstate com- 
merce, and this even if those instrumentalities are used in both inter- 
state and intrastate commerce. 

3. An employee carrying materials to be used in repairing an instru- 
mentality of interstate commerce is engaged in such commerce, and, in 
this connection, i t  mas held that  such an employee carrying bolts t o  be 
used in repairing an  interstate railroad, and who was injured by an 
interstate train, is entitled to sue under the Federal law in regard to  an 
employer's liability, i t  being the act of Congress of 1908, the true test 
being: I s  the work in question a part of the interstate commerce in 
which the carrier is engaged? 

It follows, therefore, that if the train described in this case was en- 
gaged in interstate commerce, the act of the defendant in cutting out 
the "bad order car" was performed by him while employed in such com- 
merce, for the two cases, in principle, a t  least, are clearly analogous. 
This will appear by a consideration of the language of the Court in the 
Pedersen case, where Justice Van Devanter said: "The statute now 
before us proceeds upon the theory that the carrier is charged with the 
duty of exercising appropriate care to prevent or correct "any defect 
or insufficiency . . . in its cars, engines, appliances, machinery, track, 
roadbed, works, boats, wharves, or other equipment" used in interstate 
commerce. But independently of the statute, we are of opinion that  the 
work of keeping such instrument'alities in a proper state of repair while 
thus used is so closely related to  such commerce as to be in practice and 
in legal contemplation a part of it. The contention to  the contrary pro- 
ceeds upon the assumption that  interstate commerce by railroad i ah  be 
separated into its several elements and the nature of each determined 
regardless of its relation to others or to  the business as a whole. 
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(452) But this is an erroneous assumption. . . . Of course, we are not 
here concerned with the construction of tracks, bridges, engines, 

or cars which have not as yet become instrumentalities in such com- 
merce, but only with the work of maintaining them in proper condition 
after they have become such instrun~entalities and during their use as 
such." 

The question then recurs: Was this train, a t  the time of the injury, 
being used in interstate commerce? We are of the opinion that an 
affirmative must be given to this question, if we follow, as we are re- 
quired to do, the decisions of the highest Federal court in N. C. Rail- 
road Co. v. Zachary, 232 U. s . ,  248, 260, and the cases therein cited, 
especially St. Louis and San Francisco Ry. Co. v. Seale, 229 U. S., 156, 
161. I n  the Zachary case the engineer, after inspecting, oiling, firing, 
and preparing his engine for starting on a trip from Selma, N. C., to  
Spencer, N. C., mas killed by an engine of defendant railroad company 
which was being negligently moved on one of its tracks and while he 
was crossing the track on his way to his boarding-house for supper. The 
train was to carry interstate cars, which came from Virginia, but they 
had not been coupled up a t  the time of the injury. It was held that  he 
was a t  the time employed in interstate commerce and his case was 
governed by the Federal law, although he had merely prepared his 
engine and cars for the journey, but had not moved them from the 
station. I n  the case of Railway Co. v. Seale, supra, the injury occurred 
while the employee, who was a yard clerk, was engaged in the duty of 
inspecting and making a record of car seals and of checking the cars 
with the conductors' lists. While he was going to a train which had 
come from another State to perform this kind of work, he was struck 
and fatally injured by a switch engine, which, as was claimed, was being 
negligently operated by the defendant railway company. With ref- 
erence t o  these facts the Court said in 229 U. s . ,  a t  p. 161: "The inter- 
state transportation was not ended merely because the yard was a 
terminal for that train, nor even if the cars were not going to points 
beyond. Whether they were going further or were to stop at that  
station, i t  still was necessary that the train be broken up and the cars 
taken to the appropriate tracks for making up outgoing trains or for 
unloading or delivering freight, and this was as much a part of the 
interstate transportation as was the movement across the State line," 
citing McNeill v. Southern Railway Co., 202 I?. S., 543, 559, and 
Johnson v. So. Pac. Co., 196 U. S., 1, 21. 

If the breaking up of a train which has come from another State is a 
part of interstate commerce, we do not perceive why the making up of 
the train, its inspection and proper repair are not equally acts of inter- 
state transportation. See, also, Railway Co. v. Lindsay, 233 U. s . ,  
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42. I n  Ill. Cent. Razlroad Po. u. Uehrens, 233 IT. S., 473, while (453) 
not deciding the question, it is strongly intimated, at  the close of 
the opinion, that a n  employee engaged in work such as was done by tlle 
plaintiff in this case would be considered as engaged in interstate corn- 
rrlerce and protected by the Federal Employer's Liability Act and the 
Safety Appliance Act as well. ,Joh?lson v. Great Northern Ry. Po., 178 
Fed. Rep., 643 We liavc again discussed this question sorncwllat a t  
length, not only because oi tlie zeal and earnestness with which the 
contrary view from ours was pressed upon our consideration, bul bv- 
cause of its growing importance in a large number of cases. Our opin- 
ion is, though, that it is settled adversely to  the defendant's contention 
in Lloyd v. Raab-oad Po., 166 N. C , 24. The two rases are identical 111 

their facts, so far as this point is concerned, and if LloydJ.s case stands 
the test of the higher court to which it  has been carried hy writ of error, 
i t  will be thoroughly decisive of the question we liavc discussed, and In 
respect to  tlle view we have taken of it. But if the plaintiff was not, a t  
the time of the injury to him, employed in interstate cornmerce, as tlle 
alleged negligent wrong was colmnittctl since chapter 6 of Public Laws 
of 1913 was enacted (3 February, 1913), that  is, in ,June, 1913, the 
case is governed by the provisions of that law, which arc identical, sub- 
stantially, a t  least, with the Federal statute, and in this view the qucs- 
tion may be considcrcd of little practical importance, as was held in 
C & N .  Railway Co v Grmj, 35 Supreme Court Reporter, p. 620 Under 
the State law, assumption of risk is not available to  the defendant, as 
tlie injury was caused by a defect in appliances, and contrihutory neg- 
ligence is treated in the same manner as undcr the Federal statute. 

2. Thls also disposcs of tllc third qucstion we have stated, which 
involvcs the correctness of tlic ruling by which tlic court refused to sub- 
mit the issues tendered by the defendant. The jury having found that 
the plaintiff was injured by a defective coupling, the defenses of as- 
sumption of risk and contrihutory negligence were eliminated, both 
undcr the Federal and Statc law. 

3. The second qucstion raised by defendant, that  i t  was not liable in 
damages for any increased injury resulting from the second surgical 
operation, is, we think, without merit, in the view we take of the record. 
The prayer of the defendant would require the court to  instruct the 
jury that  in no view of the case was it liable for such additional injury, 
whereas its liability depended upon wllcther the second operation was 
made necessary by defendant's neqligence as a proximate result thercof 
or was caused solely by the unskillful manner in which the first opera- 
tion was performed. The court instructed the jury that  i t  must have 
been a necessary consequence of the injury which resulted from 
the defendant's negligence. Defendant has no reason to corn- (454) 
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plain of this instruction, for it was as favorable to it as could be 
expected, and moreover it  implied that if the additional pain and suf- 
fering were caused solely by the unskillfulness of the surgeon who per- 
formed the first operation, defendant would not be liable therefor. 

4. We can see no error in the charge of the court. It properly in- 
structed the jury that  if the injury was caused by a defect in the 
coupler due to defendant's negligence, contributory negligence of the 
plaintiff would not defeat his recovery. This is correct, as i t  is so ex- 
pressly provided in the Federal Enlployer's Liability Act and our 
statute of 1913. And the same may be said as to  assumption of risk, as 
the two defenses, in this respect, are subject to  the same principle under 
the Federal statute, as will appear by reference to sections 3 and 4 of 
the said act of Congress. As to assumption of risk, similar provision is 
made by our law. Public Laws 1897, ch. 56 (Revisal, see. 2646). 
Elmore v. R. R. Co., 132 N. C., 865. 

After a careful review of the case, me find that no error was com- 
mitted by the court a t  the trial of the case. 

No error. 

Cited: West z ~ .  R. R., 174 K.C. 127; Lane v. R. R., 192 N.C. 291; 
Smith v. Thompson, 210 N.C. 676; Bost v. Metcalfe, 219 N.C. 609. 

GREGORY v. EASTON COTTON OIL COMPANY. 

(Filed 15 September, 1915.) 

1. Master and  Servant-Employee-\'ice Principal-Fellow-servant-Joint 
Negligence-Trials-Principal-Burden of Proof. 

Where the negligence of the master and a fellow-servant concur in pro- 
ducing an injury, the injured employee, himself being free from blame, can 
recover judgment from either or both; but where the negligence of the 
employer is made to depend upon an order of his vice principal or manager, 
his negligence must first be established, having regard to the character of 
the order, the position and authority of the person to whom i t  was given, 
and the attendant circumstances. 

2. Master and Servant-Employee-Vice Principal-Negligence-Orders t o  
Servant-Remote Damages. 

Where, acting under the orders of the manager of a cotton-seed oil 
plant, the assistant manager goes upon a platform whereon bales of cotton 
a r e  thrown a t  frequent intervals from the door of a ginhouse elevated 
above, the time being a t  night and the platform insufficiently lighted by 
the light from the ginhonse door, and the assistant manager, being in 
charge, tells the hands in the door to look out for him, in which they 
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acquiesce, but, while getting the samples, the assistant manager is injured 
by a bale of cotton being thrown upon the platform through the door and 
rebounding upon him, which is the negligence alleged in his action to 
recorer damages of the company: Held, the defendant company is not 
held to reasonably anticipate the conditions under which the injury oc- 
curred, or that it  would result therefrom, and the damages, being too 
remote, a re  not recoverable. 

3. Master and Servant-Employer-Duty of M a s t e r ~ S a f e  Place t o  Work- 
Reasonable Care. 

The master may not delegate to another his duty to provide his servaut 
n safe place to work, but this does not require him to provide an absolutely 
safe place for the purpose, or insure the safety of his servant, the measure 
of his duty being that he should exercise proper care in providing a safe 
place to work. 

AITEAL by plaintiff from Justice, J., a (  Spring Term, 1915, of (455) 
PERQT-IXIANS. 

The facts are sufficiently stated in the opinion of the Court. 

Charles Whedbee  and P. W .  McMul lan  for plaintiff. 
W .  -A. W o r t h  and  L. T .  Seawell for defendant. 

HOKE, J .  The facts in the case tended to show that, a t  the time of 
the occurrence, the defendant company owned and operated a cotton- 
seed oil inill in the town of Hertford, N. C., and in connection there- 
with a cotton gin and press; that  the gin and press were so constructed 
that the floor where the cotton was baled was 9 or 10 feet above a plat- 
form running along the building, and, as the cotton was pressed into 
bales, i t  was thrown by the hands from a door of the ginhouse down 
onto this platform, rolling as it  might chance in the fall; that  when the 
gin was being operated there was perhaps a bale of cotton rollcd oul of 
the gin on the platform something like every fifteen minutes; that W. N. 
Gregory was manager of the plant, and plaintiff was the assistant, hav- 
ing general charge of thc machinery, and having immediate charge of 
the gin and press and its work; that  on the evening of 17 December, 
1913, and it  was then dark, plaintiff was directed by the manager t o  
bring him a sample of "cotton linters," these lintcrs being then on the 
platforiu about 10 feet straight off to  the side from the door of the 
ginhouse. There was no light on the platform, but there were lights 
in the ginhouse which threw some light on the platform when the gin 
door was open, but not so as t o  light the place where the witness was 
directed to go. Witness procured a sack and started to get the linters, 
and as he went the laborers operating the gin were in the gin door, and 
plaintiff held up his bag and told them he was going to draw samples 
and to look out for him. They nodded their heads, "All right"; that  
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plaintiff had been there before to get linters in the daytime, but never 
before at night; that plaintiff then proceeded to get the linters, and 
while he was so engaged the hands in the gin threw a bale of cotton on 
the platform; it  struck the pile of bales already thereon and rolled down 
on plaintiff's leg, breaking it  just above the ankle, etc., causing him 
much suffering and loss of time, etc. Plaintiff is still employed at the 
plant and getting the same wages. Witness, testifying in his on-n be- 

half, stated that lle knew the bales were being thrown out on the 
(456) platform, and that he was liable to be hurt if this was done while 

he was engaged in getting the linters. Upon these, the facts 
chiefly relevant, we are of opinion that plaintiff was properly nonsuited. 

It is true, as contended by defendant, that where the negligence of 
the master and a fellow-servant concur in producing an injury, the in- 
jured employee himself being free from blame, can recover judgment 
from either or both. This has been several times recognized in decisions 
of our Court, as in Wade v. Contracting Co., 149 N. C., 177; 62 S. E., 
919, and other cases; but, in order to a proper application of the princi- 
ple, the negligence of the employer must be first established, and, hav- 
ing regard to the character of the order, the position and authority of 
the person to whom it was given, and the attendant circunlstances, we 
fail to  see anything in it that justifies a finding of actionable negligence 
against the defendant company. There is no testimony tending to show 
that  employees of the defendant were customarily called on to work on 
this platform while bales of cotton were being dumped upon it, and 
which might have been made the occasion of imputing negligence, 
where there was or was not a light. Nor was the order given to some 
subordinate employee or outside messenger, improperly sent to do a 
dangerous piece of work; but it was an exceptional order, given by the 
manager to  his assistant, who, according to the evidence, had immediate 
charge of the gin and its work and the hands employed there. Having 
been directed to get these Iinters from the platform a t  the time and 
under the circumstances stated, he should have stopped the gin work 
until he procured the linters, if this was necessary to his protection. 
As a matter of fact, he did signal to his hands to "look out for him, and 
they nodded acquiescence and agreed to it"; but their failure to act on 
their agreement must, in our opinion, be imputed to them alone, and not 
to defendant, for, as heretofore stated, the order of the manager to  get 
the linters having been given to a man of experience, fully aware of inci- 
dental dangers, and having immediate charge and control of the gin, 
there was no reason to suppose that such a one would not take the 
necessary steps to  protect himseIf, and the giving of the order, there- 
fore, should not be considered as the proximate cause of the injury 
within the meaning of the issue. There was not reasonable ground to 



N. C. J FALL TERM, 1915. 

foresee that an injury would result. Rrewster v. Elzzabeth City, 137 
N. C., 392, 49 S. E., 885; Ramsbottom v. Railway, 138 N. C., 38, 50 
S. E., 448 

It is urged for the appellant that thc duty of the rnaster to provide 
his eniployee with a safe place to work is "prisnary, absolutcl, and non- 
delegable," and that,  for a failure in this respect, the master was guilty 
of neglsgence, and, on the testimony, the jury could well find that there 
was concurrent negligence of tlle master and the employees who threw 
the bale on the platform. The position is sound in so far as it states the 
duty of the master to bc primary and nondelcgsble; but it is not 
"absolute," in the sense that the cnlployer oi labor is ever an (457) 
insurer of the safety of his laborers. He is held to the excrcisc of 
proper care in providing a safe place to work, and, this, as a general 
rule, is the measure of his obligat~on. Ainsley v. Lurnber Co., 165 N. C., 
122, 81 S. E., 4 ;  West v. Tannmg C'o., 154 N. C., 44, 69 S. E., 687. And 
in tlle 1)resent inslance lhe company, through its manager, having given 
the order to  the assistant, who had full cl~argc of the gin, the only 
agcncy that  creatcd any dangcr, there was no good reason to foresee 
that  an injury would occur, and no responsibility, thercforc, should 
attach. Thc case comes rather under the principle approved and ap- 
plied in Lane v. Railroad, 154 N. C., 91, 69 S. E., 780, and m7c find no 
error in the judgment as rendcrcd. 

Affirmcd. 

Cited: Wooten v. Holleman, 171 N.C. 464, 465. 

G. l3. P,, PRITCIIhRl),  R~crcrvsx, v. PASQTJOTANK AND NORTH RIVER 
STEAMBOAT COMPANY. 

(Filed 15 September, 1915.) 

1. Deeds and Convcganccs-Lands-Implied Warranty. 
i n  the absence of fraud or mistake in a convpyance of land, there is 

no implied covenant or warranty of titlr, either a t  law or in rquity, and 
the grantee has no remedy on the ground of failurr of title, unless a war- 
ranty is expressed in the deed or can reasonably br inferred from a fair 
c~onrtrnction thereof. 

2. S;kxi~c-%Vharves-Expressio Unins. 
When a conveyance of il steamboat line expressly covenants for a good 

title, or warrants the title only as  to liens or encumbrances on steamers, 
i t  escludes the idea that the wharves, landings, etc., n7ere intended to be 
included therein. upon the maxim, Expressio m i u s  cnt crclusio alterius. 



I N  T H E  SUPREME COURT. [I69 

3. Deeds and  Conveyances-Wharves-Fixtures-Implied Warranty. 
Wharves, which are  used in connection with a line of steamboats, and 

huilt upon the riparian lands, or banks of the stream, or annexed thereto, 
and manifestly intended to become a par t  thereof, will not be considered 
as  personal property, so a s  to imply a warranty of the title in a conveyance 
of the steamboat line, as  in sales of such property, although the vendee may 
not have acquired a fee-simple absolute therein, but only a base, qualified, 
or determinable fee. 

4. Same-Defective Title-Steamboats-Deposit of Liens-Contracts. 
Where a steamboat company conveys to another all of its property, 

including its boats, landings, wharves, etc., and deposits with a trustee 
a certain sum of money to discharge liens upon the steamers alone, without 
any stipulation that any part  of the fund should be applied as  compensation 
for defects in the title of the other property conveyed, the conveyance itself 
clearly forbids that any of the funds, so deposited, should be used for 
purposes not specified, or to compensate the purchaser for any defect i n  the 
title to one of the wharves conveyed. 

APPEAL by defendant from Just ice ,  J . ,  at  the February Term. 1915, 
of PASQUOTANK. 

(458) This action was brought to recover of W. G. Gaither, Jr., 
trustee, six hundred and thirty-nine 86-100 dollars, it being the 

balance of two thousand dollars deposited with him by agreement of the 
LeRoy Steamboat Company and the defendant to pay off certain liens 
on two steamers, Virginia and Haven Bel le ,  which were sold by the 
LeRoy Steamboat Company to the defendant. On 16 July, 1911, the 
LeRoy Steamboat Company, in consideration of $18,000, sold and 
delivered to the defendant the said two steamers, "together with all 
tackle, apparel, and furniture thereto belonging, and any and all 
wharves, docks, piers, and landings a t  Maud's and Newbern's Land- 
ings, Hall's Harbor, and Hog Quarter, N. C., and all contracts, rights 
and privileges it may have acquired from the Norfolk Southern Rail- 
road Company for the operation of steamers and other vessels between 
Elizabeth City and Brinson's Landing and intermediate points, and 
also its good will, with a reservation of certain moneys accruing under 
said contract and the operation of the steamers prior to 16 July, 1911." 
There was a covenant against liens and encumbrances on the two 
steamers "arising on and after 12 December, 1910, and prior to 16 
July, 1911," except an indebtedness of $8,333.33 to the Norfolk South- 
ern Railroad Company, which the defendant was to assume and to 
receive credit for that amount on the purchase money, and the balance, 
$9,666.67, less $2,000 deposited with W. G. Gaither, Jr., was paid by 
defendant to the LeRoy Steamboat Company. The following is the 
stipulation between the LeRoy Steamboat Company and defendant, 
under which the deposit of $2,000 was made: "It is agreed that $2,000 
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of the purchase money of said steamers shall be depositcd with some 
.one, agreeable to both parties, to be held for thirty days for the pay- 
ment of any liens othcr than those xnentioncd in section first ($8,333.33 
indebtedness), on said two steamers, and which arose while said steam- 
ers were operated by the party of the first part (LeRoy Steamboat 
Company). At the expiration of thirty days from date, said $2,000, 
less such liens, if any, shall be paid to the party of the first part. 

Plaintiff is receiver of the LeRoy Steamboat Company, and after 
paying to the plaintiff the sum of $1,000 and discharging the liens men- 
tioned in the agreement to the amount of $360.14, he has in his hands 
the sum of $639.86, due to the plaintiff, unless the defendant is entitled 
thereto by reason of the claim asserted in its answer. This claim is 
based upon the allegation that the title to part of the real property 
which was sold, towit, the LeRoy wharf a t  Newbern's Landing, had 
failed and that J .  H. LeRoy had duly recovered judgment in an action 
against defcndant for the same, and defendant has been compelled to 
pay a large sum of money, exceeding $639.86 in damages and costs, in 
order to retain the said wharf. The dcfendant tendered the following 
issues : 

1. Did the LeRoy Steamboat Company warrant the title to (459) 
the LeRoy Wharf a t  Newbern's Landing, as alleged? 

2. Did J. H. LeRoy recover the said wharf against the defendant, as 
alleged? 

3. What damage did the defendant sustain thereby? 
4. Did the title to the said wharf a t  Newbern's Landing absolutely 

fail, and was dcfendant ousted from its possession, as alleged? 
5. What abatement in purchase price are defendants entitled to by 

reason of the same? 
6. What credits are defcndants entitled to by reason of liens paid? 
The court refused to consider those issues, and, instead thereof, sub- 

mitted the following issue to the jury: 
"What amount, if anything, is due to thc plaintiff of the $2,000 de- 

posited with the defendant W. G. Gaithcr, Jr.?" 
The jury answered 96528.86. Judgment was entered in that amount 

in favor of the plaintiff, and the defendant excepted and appealed, 
assigning as errors the refusal to consider the issues tendered by it and 
the submission of the single issue as to the amount due to the plaintiffs. 

Aydlett  & Simpson for plaintiff. 
Ehringhaus & Small for defendant. 

WALKER, .J., after stating the case: The contention of the defendant 
is, not that there was any express warranty as to the title of the "LeRoy 
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PRITCHARD v. STEAMBOAT CO. 

Wharf a t  Newbern's Landing," but that the law implied a warranty of 
title, and as the defendant has lost that piece of the property conveyed. 
to  it  by the LeRoy Steamboat Company, it should be compensated in 
damages and the money in the hands of the plaintiff should be applied 
to the payment of its claim, as defendant was legally-and if not, then 
equitably-entitled thereto. But the defendant's reasoning fails a t  its 
very inception. There was no covenant of warranty against the exist- 
ence of liens or encumbrances as to any of the real property conveyed 
to it. Having omitted to have such a covenant inserted in the deed, 
the law will not imply one in its favor, but compel the defendant to 
abide by the terms of the contract as settled by the parties and ex- 
pressed in their deed. "Covenants of title (in a sale of real property) 
are never implied. Consequently, in the absence of fraud or mistake, 
if a deed contains no covenant, all questions of title are at the risk of 
the grantee. If the title fail, he is without remedy, either a t  law or in 
equity, against the grantor." 11 Cyc., 1063, and cases in note 20. And 
so it  is said in Walsh v. Hall, 66 N. C., a t  p. 237: "Where land has 
been sold and a deed of conveyance has been duly delivered, the con- 

tract becomes executed, and the parties are governed by its 
(460) terms, and the purchaser's only right of relief, either at law or 

in equity, for defects or encumbrances, depends, in the absence 
of fraud, solely upon the covenants in the deed which he has received. 
Rawle Covenants for Title, 459." 

In McKesson v. Hennessee, 66 S. C., 473, it appeared that plaintiff 
in 1860 had purchased a tract of land from the defendant and taken a 
deed therefor in fee, but without any covenant of warranty or against 
liens or encumbrances. Defendant sued upon the note given by plain- 
tiff for the purchase money and recovered judgment thereon, and plain- 
tiff sought to  enjoin him from enforcing it on the ground that the title 
had failed. Issues were submitted to the jury as to  the state of the 
title and the damages if i t  was found to have been defective, but this 
Court held them to be irrelevant, as there was no covenant in the deed 
to protect the title, Chief Justice Pearson saying: "The complaint and 
answer both treat the deed of Nancy Hennessee to McKesson as a con- 
veyance and not as an executory agreement to make title. It follows, 
there being no warranty or covenant of seizin, that  the claim which 
the plaintiff seeks to set up has nothing to rest on. The legal effect of 
the deed was a quitclaim or release by way of extinguishment, and the 
finding of the jury was upon matter immaterial." It seems, therefore, * to be settled now that  a t  law, and even in equity, a vendee has no 
remedy on the ground of failure of title, if he has no covenants, and 
there is no fraud or mistake. Chesterman v. Gardner, 5 Johnson Ch. 
(N. Y.), 29; Gouveneur v. Elmendorf, ibid., 79; Snyder v. Lafram- 
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boise, 12 Am. Dec., 187, and note in Extra Annotated Edition a t  p. 
191, citing Dorsey v. Jackman, 7 Am. Dec ,  611 ; Doyle v. Rnapp, 3 
Scam., 334; Ou~ings v. Thompson, ibid, 506; Slack v. McLagan, 15 
Ill., 242; Sheldon v. liarding, 44 Ill., 68, and other cases. See, also, 
Maney v. Porter, 3 Mumphreys (Tenn.), 346-363; Botsjord v. Wilson, 
75 Ill., 132. The Court said in Sheldon v. Nardzng, supra: "There can 
bc no doubt that  a quitclaim deed for land, without reference to the 
cliaracter of the title, is, in the absence of fraud, a sufficient considera- 
tion to support a contract; money paid for such a conveyance cannot 
be recovered back, or a plea of failurc of consideration maintaincd to 
a note given for such a conveyance. Such deeds arc made because the 
vendor is unwilling to  warrant the title, and they are accepted becausc 
the grantee is willing to take tlie hazard of the titlc, and believes it  is 
worth thc price he pays or agrees to pay. And, unless fraud is prac- 
ticed upon the grantce, the law permits such contracts to  be made, and 
will uphold and enforce them. But where the vendee agrees to  give a 
specific title he must do so whether therc is fraud or not." It has been 
stated in some of the books that while, no covenant of title will bc 
implied from the mere fact of the conveyance of the land, one pill  be 
implied where it was evidently intended by the words of the instrurnent 
that  i t  should be so, but this is but the usual inference permitted 
to be drawn from ihe language of tlie parties, where their mean- (461) 
ing is sufficiently certain and explicit to justify it. It is not a 
warranty implied by law from the conveyance. Besides, in this case, 
there is an express warranty or covenant as to liens or encumbrances 
on the stcamers, excluding the idea that any warranty or covenant of 
other kind was intended as to the wharves, landings or other real 
property which was just as much subjcct to  defects as the personal 
property. The deed, tliereforc, on its face and by its terms, as said in 
Kasnight v. Small, 163 K. C., a t  p. 15, instead of strengthening the con- 
tention of dcfendant, refutes it, upon the familiar maxim, "Expressio 
unius est exclusio alterius." 

The dcfendant contends, however, that  the wharf a t  Ncwbern's Land- 
ing is personal property, and that therc is always a warranty of title, 
though not of quality or soundness, implied in the salc of chattels; but 
we cannot agree that  the first premise is correct. The wharf was built 
upon the land, or hanks of t,hc stream. The structure was permanently 
arirlexcd to the land for the bctter enjoyment of the frevhold and was 
rrlanifestly intcndrd to bccome a part thereof, although the vendee may 
not have an absolute fee-simple estate therein, but only a base, quali- 
fied, or d~tcrrninable fee. The rule of the common law as stated by 
Lord Ellenborough in Elwes v. Mawe, 3 East, 38 (2 Smith's Leading 
Cases (9 Ed.) ,  p. 1423)) to  determine what is a fixture as between 
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vendor and vendee, is that "Whatever is affixed to the freehold becomes 
a part of it and passes with it," and he adds: "The rule is observed in 
its full vigor." Any accepted definition of a fixture, when applied to 
the admitted facts of this case, will lead us to the conclusion that this 
wharf is of that character, and passed as a part of the land to the 
vendee. I t  is in no l q a l  scnse personal property. Pewherton v. King, 
13 N. C., 376; Moore v. Valentine, 77 N. C., 188; Poote v. Gooch, 96 
N. C., 265; Overman v. Sasser, 107 N. C., 432; Hopper v .  Lutkins, 4 
N. J. Eq., 149; S. v. Martin, 141 N. C., 832, and especially Basnight v .  
Small, 163 N. C., 15, where it was held that a tramway consisting of 
rails fastened to cross-ties, which were laid on the ground, for the pur- 
pose of removing timber from the woods where it was cut, was a fix- 
ture, and so here, the wharves werc built on the bank of thc river and 
its bed, for the purpose of improving the landings and aiding in the 
carriage of articles of commerce from onc landing to another. The 
analogy between the two cases is perfect. Hopper v. Lutkins, supra, 
which also clearly illustrates the doctrine, was a case where the pur- 
chaser of a mill-seat and water-power accepted his vcndor's deed with- 
out any covenant for his protection, as to the height of thc dam or the 
extent of the flow to which he is entitled, and afterwards was subjected 
to damages by reason of the improper licight of the dam, and though 
this was a defect in his title to the full and free use of the water, the 

Court held that, without a showing of fraud or mistake, he was 
(462) without any remedy against his vendor, either in law, or even 

in equity, to enjoin a recovery on the note given for the purchase 
money. 

In  any admissible view of the facts, so far as considered, the ruling 
and judgment of the court were correct, but we may also go further 
and state, that the money was deposited with Gaither to discharge liens 
on the steamers alone, and not any on the land, nor is there any stipu- 
lation that any part of the fund should be applied to compensate dc- 
fendant for any defect in the title to the other property conveyed. So 
that, apart from the above considerations, it would scem that defcndant 
meets with an insuperable difficulty in the fact that such an application 
of thc fund as it seeks to have made is not authorized by the agree- 
ment of the parties made, which we are not a t  liberty to alter. The 
purchase money on the "wharves, docks, piers, and landings," by clear 
inference, was paid over to the LeRoy Steamboat Company a t  the time 
the sale was consummated, and only $2,000 of that part applicable to 
the steamers was retained and deposited to pay off any liens upon them. 

We affirm the judgment, as there is no error discoverablc in the 
record. 

No error. 
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NEWELL 2). GKEEN. 

Cited: Jenkins v. Floyd, 199 N.C. 473; ,Cp~i l lys  v. Refining (lo., 205 
N.C. 449; Brown v. Land Cank, 213 N.C. 597; Turpin v. Jackson 
County, 225 N.C. 391. 

P. B. NEWELL KT AT,. V. ELLIS GREEN, GAME WARDEN. 

(Filed 22 September, 1915.) 

1. Taxation-Counties-Dog Tax-I~icenses-Police Regulation-constitu- 
tional Law. 

A statute imposing a specified tax upon all persons owning or keeping 
a dog within a certain county is for the privilege of keeping the dog 
therein, and comes under the police regulations of the county. I t  is there- 
fore constitutional and valid, and will not be restrained. 

2. Same--Kniformity. 
The constitutionality of a legislative enactment uniformly imposing a 

tax upon persons owning or keeping dogs within a certain county is not 
aff'ected by the fact  that the act does not apply to all  counties of the State. 

3. Taxation-Distribution of Proceeds-Legislative Discretion-Constitu- 
tional Law. 

The distribution of the proceeds derived from the imposition of a tax 
is a matter within the discretion and judgment of the Legislature, and will 
not affect the constitutionality of the act. 

APPEAL by plaintiff from Feryuson, J., a t  chambers, 26 May, 1915, 
refusing to  continue in force a rcstraining order. 

Thomas M. Pittman for p1ainti.f~. 
Tasker Polk and T. T. Hicks for defendant. 

CLARK, C. J. This was a restraining order against the en- (463) 
forcement of chapter 90, Public-Local Laws 1915, entitled "An 
act taxing dogs in Warren County." The restraining order was dis- 
solved and motion for injunction refused. Section 1 of the act pro- 
vides: "That any person or persons owning or kceping or having a dog, 
claimed or owned by a minor or any othcr member of the family, must 
pay annually on each dog so kept a license tax or privilege tax of two 
dollars for each inale dog and three dollars for each female dog." 

The plaintiffs contend that the act is unconstitutional and void. The 
identical question was presented in Mowery v. Salislmry, 82 N. C., 175, 
when the Court, Smith, C. J., delivering the opinion, held: "A statute 
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empowering town authorities to  require the payment of a tax on dogs 
is constitutional. It is not an ad valorem, but a specific tax, for the 
privilege of keeping a dog within the town, and if not paid by the 
owner, the dog may be treated as a nuisance and killed.'' Mowery v .  
Salisbury has been cited with approval, Daniels v .  Homer, 139 N .  C., 
223; S. v .  Smith,  156 N. C., 630. 

We think the statute may be upheld upon the further ground that  it 
is a police regulation. The evident purpose of the tax is to  get rid of 
the worthless dogs which are likely t o  be a nuisance, killing sheep or 
otherwise, and to preserve those valuable enough for the owners to pay 
tax for and look after them. The owners will thus draw the line for 
themselves. Failure to list is made a misdemeanor. 

I n  neither aspect is it necessary that the statute should apply to the 
whole State. I n  very many instances public-local acts "making that 
an offense in one district which is not so in another have been held a 
constitutional exercise of the police power, if the act bears alike on all 
persons within a defined locality, and within the discretion of the Legis- 
lature." Broadfoot v .  Fayetteville, 121 N. C., 418, as to stock running 
a t  large, which cited as instances, local prohibition acts, S, v. Joyner, 
81 N. C., 354; S.  v .  Stovall, 103 N .  C., 416; S. v .  Barringer, 110 N .  C.,  
525; S. v .  Snow, 117 N. C., 774; or restricting the sale of seed cotton in 
certain localities, S. u. Moore, 104 N.  C., 714. 

The same principle has been applied in many other cases: as to 
methods of working public roads, Tate  v .  Comrs., 122 N. C.,  814; local 
dispensaries for handling liquor, Guy v .  Conus., 122 N. C., 471; fence 
laws, S. v .  Snow, 117 N .  C., 774; Cain v .  Covzrs., 86 N. C., 8;  local 
prohibition of cattle running a t  large, Broudfoot v .  Fayetteville, 121 
N .  C., 418; local differences as to methods of electing town and city 
commissioners, Harris v .  Wright,  121 W. C., 172; in the method of elect- 
ing county commissioners, Lyon  v .  Comrs., 120 N. C., 237; local provi- 
sions as to public schools, McCormac v .  Comrs., 90 S. C., 441; and 
other matters, S. v .  Sharp, 125 h'. C., 633; Intendent v .  Sorrell, 46 ICT. C., 

49; local acts as to  gunning and fishing, S. v .  Gallop, 126 5. C., 
(464) 984; Daniels v .  Homer, 139 N .  C., 219; Jones v. Duncan, 127 

K. C., 118, and the acts fixing different seasons in different 
counties in which i t  is illegal to hunt. These matters are regulated 
according to the wishes and needs of different localities, and can be 
changed from time to time, giving a desirable flexibility of local self- 
government by legislative enactment. See summary S, v .  Blake, 157 
N. C., 610. 

The plaintiffs further contend that the act is invalid because of the 
apportionment made by the act of the proceeds after the deduction of 
expenses. But that  is a matter in the discretion and judgment of the 
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Legislature. Even if the apportionment were invalid, that would not 
render the act invalid, or entitle the plaintiffs to a restraining order 
against paymcnt of the tax. I t  would only affect tlic method of distri- 
bution. Even if tliis were a property tax and not a privilege tax or an 
exercise of the police power, the provision of the Constitution requiring 
uniformity applies to the levy of taxes and not to the distribution of 
the revenue derived therefrom. If this were not so, the courts have no 
machincry, or means, of correcting the legislative method of distribu- 
tion when the tax itself, as we have held, is valid. This is fully dis- 
cussed in Holton v. Comrs., 93 N. C., 436, reviewed and approvcd in 
Brown v. Comrs., 100 N. C., 98; Tate v. Comrs., 122 N. C., 813. 

The passage of the act was within the legislative power of the State. 
If, as counsel for the plaintiffs contends-to ~vhlch counscl for the de- 
fendant earnestly d i s s e n t t h i s  statute does not meet with the approval 
of the good people of the good county of Warren, that is a matter of 
fact for them to settle for themselves in electing menibers to the House 
and Senate to  represent their interests and wishes in the General Assem- 
bly, and not a matter of law for the courts. 

There seerns to be a very widespread demand for a dog tax, as cvi- 
denccd by the fact that  the legislatures of 1909, 1911, 1913, and 1915 
have authorized a dog tax in 36 counties, beginning with Wake County 
in 1909. The counties in which the dog tax is provided for are as follows: 
Alamance, Ashe, Avery, Camden, Caswcll, Catawba, Chatham, Clcve- 
land, Currituck, Durham, Forsyth, Gates, Gaston, Granville, Gullford, 
Halifax, Harnett, Haywood, Hoke, Mccklenburg, Mitcllcll (in Grassy 
Creek Township), Moore, Orange, Pamlico, Person, Pitt, Randolph, 
Richmond, Rockingham, Rowan, Rutherford, Union, Wake, Warren, 
Watauga and Wayne. And thcrc are doubtless taxes upon dogs author- 
izcd in many towns and cities outside of the above counties. We arc 
indebted for tliis infornlation to  Mr. W. S. Wilson, librarian of the 
newly established Lcgislative Reference Library. 

Affirmed. 

Cited: Kornegay v. Goldsboro, 180 K.C. 455; Grcene County v. 
R. R., 197 N.C. 423; McAlister v. Yancey C'ounty, 212 N.C. 210; S. v. 
Llixon, 215 N.C. 176. 
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(465) 
S. E. MARSH ET ALS. v. J. C. EARLY, T.4x COLLECTOR, ET ALS. 

(Filed 22 September, 1916.) 

1. School Districts-Counties-State Agencies. 
Counties are  mere agencies of the State, and the Legislature has author- 

ity to create school districts solely in one or partly in two counties and 
abolish them a t  will. 

2. Same - Enlarging and Reducing Districts - Taxation - Constitutional 
Law. 

Where under legislative enactment a school district has been enlarged 
upon approval of its voters, a bond issue for school purposes favorably 
passed upon and taxes levied therefor and the collection thereof placed 
in the hands of a duly authorized collector, the collector may not be en- 
joined by the taxpayers living in the territory taken in, on the ground that  
the Legislature, by a subsequent act, has again restricted the district to its 
former limits, the taxes sought to be enjoined being those due before the 
latter enactment became effective. 

3. Same-Back Taxes-Interp~.etation of Statutes. 
Ch. 485, Private Laws 1913, extending the limits of Aulander School 

District to take in  certain outlying territory, provided the proposition be 
favorably voted upon by the voters of the proposed district, and chapter 
424 of the same laws, making the school district coterminous with the 
boundaries of the town, may stand together in their interpretation. 

APPEAL by defendant from Lyon, J., at  the August Term, 1915, of 
HERTFORD. 

Alex. Lassiter and Winborne & Winborne for plaintiffs. 
Winston 6i. Matthews for defendants. 

CLARK, C. J. The town of Aulander, Bertie County, was incorpo- 
rated by chapter 84, Private Laws 1885. By chapter 176, Private Laws 
1905, the Aulander Graded School District was incorporated, the bound- 
aries being the same as those of the town. By virtue of chapter 485, 
Private Laws 1913, ratified 27 February, 1913, the graded school dis- 
trict of Aulander was extended and made to embrace a part of the 
county of Hertford adjacent to the town, but by section 15 thereof its 
validity was made dependent upon the adoption by a majority of the 
qualified voters of said district of the bond issue and special tax, a t  the 
election therein directed to be held. Under the authority of that act 
the question of the special tax and bond issue was submitted to the 
voters of the new district 29 September, 1913, including the small por- 
tion of Hertford embraced in said district, and the proposition was 
adopted, the result legally announced, and the bonds issued and sold. 
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To provide for payment of interest on the bonds and a sinking fund to 
meet the principal and other expenses set out in the act, the trustees 
levied taxes for the year 1914 and put their tax list in the hands of J. C. 
Early, who had been elected tax collector for the whole school 
district. Before the collector had collected taxes from these (466) 
plaintiffs the General Assembly, by chapter 287, Private Laws 
1915, ratified 9 March, 1915, repealed so much of the act of 1913, 
Private Laws, ch. 485, which had placed the strip of Hertford County 
territory aforesaid within the area of the graded school district of 
Aulander. The plaintiffs live in that  part of Hertford County which 
was thus taken out of the district. The tax collector had, by virtue of 
the tax list in his hands, levied upon personal property of these plain- 
tiffs. This proceeding was a restraining order temporarily granted 
against the sale of said property. The parties filed an agreed statement 
of facts and thereupon the court granted a perpetual injunction against 
the defendants. 

There are no restrictions in the repealing act, Private Laws, ch. 287 
of 1915, and no saving clauses. The act merely says, "To take effect 
from ratification." The defendants are not seeking to collect any taxes 
except those for 1914, which were a lien upon the property of the plain- 
tiffs and on the list in the hands of the collector when the repealing act 
-was passed. 

We are not called upon to pass upon the power of the Legislature to  
exempt the property of the plaintiffs from these taxes, which had al- 
ready accrued before the passage of the act of 1915, and which were on 
the tax list of the collector a t  the time of the passage of such repealing 
act, if the Legislature had seen fit to  so enact. Nor are we called on to  
decide what recourse, if any, the bondholders have against the residents 
of the excluded territory, and no point is made that  the tax collector is 
not a resident of that  part of Hertford County. Indeed, i t  does not 
appear whether he lives in that territory or in Bertie County, but 
merely that he was elected tax collector by the district including that 
area. He is not an officer of either Bertie or Hertford County, but of 
the district only. 

The soie question before us is the construction and intent of the Leg- 
islature as expressed in chapter 287, Private Laws 1915. which ex- 
cluded from the Aulander School District that portion of its territory 
which lay in Hertford County. I t  is not material, in any way, whether 
the territory thus withdrawn lay in Hertford or in Bertie. It was in the 
power of the Legislature to  place such territory as it  saw fit in the school 
district, and it could withdraw any of such territory, or add more 
thereto at will, for the counties are merely agencies of this State. Tate 
v. Co,nrs., 122 N. C., 813; McCormac v. Comrs., 90 hT. C., 444. 
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This part of the territory of the school district which was afterwards 
withdrawn therefrom by the act of 1915, voted with the rest of the dis- 
trict on 29 September, 1913, on the issue of bonds and special taxes. 
It had received for the school children froni that sectlon, presumably, 

and so far as this record shows, all the benefits of tlie school for 
(467) the year 1914, for which thew taxcs were levied. Such bemg the 

case, we cannot impute to the Legislature the intention to rclicve 
the plaintiffs from their share of the taxes incurred, and due before tlie 
repealing act of 1915 was passed, in the absence of any saying clause 
or exceptions indicative of such intentton. 

The language of the statute is tliat ~t shall take effect "from its ratifi- 
cation." That made the act prospective and not rc%roactivc. From 
that day forward, the excluded territory was no longer a part of thc 
Aulander School District, but there was nothing which excmptcd such 
territory from liability for the taxes already accrued and due, for which 
the citizcns of that  territory presumably had received their share of 
benefits. It would seem clear, therefore, tliat such liability being vested, 
the plaintiffs are not exernpted therefrom in the absence of any expres- 
sion of the legislative will to  that effect. 

Tliere was also passed a t  thc same session, with act above construed 
(chapter. 485, Privale Laws 1913), chapter 424, Private Laws 1913, rati- 
fied 10 March, 1913, which amendcd the liniits of the town of Aulandcr 
and made the Aulander Graded School District coterminous. But there 
is nothing in this act which anlends or repeals chapter 485, Private Laws 
1913. The two acts can stand together, especially as chapter 485 was 
made prospective and depcndent for its effect, as already stated, upon 
an election to  be held in the new district, embracing tlie territory from 
Hertford, which election was held 29 Septemk~er, 1913. Indeed, the 
plaintiffs do not raise this point in their brief, and the agreed state of 
facts, sections 8 and 7, recites that  thc plaintiffs are "proceeding to 
exercise the right of collecting the taxcs lcvied for tlie year 1914, against 
the property and poll of all persons living within that part of Hertford 
County which prior to  the passage of said repealing act (9 March, 1915) 
was witliin the limits and boundarics of the Aulandcr Graded School 
District." 

The plaintiffs quote Llnre County v. C'urratuck, 95 X. C., 189, tliat 
"The Legislature has the power to require that the part of the territory 
taken from a county shall continue to pay its proportionatc part of the 
debt of the county from which it is takcn, existing a t  tlie time of the 
separation; and it  may likewise relieve them from such debt." This 
statute does not purport to  relieve the plaintiffs from liability for the 
debt already accrued, and the restraining order should have b ~ c n  dis- 
solved and the injunction denied. 
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If there had been any doubt as to the power of this tax collector it is 
set aside by chapter 26, Laws 1915, which provides: "All sheriffs and 
tax collectors who, by virtue of their office, have had the tax lists for 
the purpose of collecting the taxes of their respective counties and towns 
and school district in their hands for the years 1911, 1912, 1913, and 
1914 . . . are hereby authorized and empowered t o  collect ar- 
rears of taxes for each of the years aforesaid." The power of (468) 
the Legislature to  so provide is beyond question. Wilmington v. 
Cronly, 122 X. C., p. 383, and cases there cited, and citations thereto 
in Anno. Ed. 

Reversed. 

Cited: Mann v. Allen, 171 N.C. 221; O'Berry, State Treasurer, v. 
Mecklenburg County, 198 N.C. 360. 

W. B. AXD C. L. MORTON r. WASHIXGTOK LIGHT AXD WATER 
COMPANY. 

(Filed 22 September, 1916.) 

1. Water  Companies-Fire Damages-Evidence - Comparative Values - 
Appeal and Error .  

Where a water conipanp negligently fails in its duty to supply water to 
extinguish the burning of the plaintiff's house, it  is reversible error, to the 
plaintiff's prejudice, to admit evidence of the comparative value of the 
house with cost of one he has subsequently erected, and to instruct the jury 
thereon, tending to diminish the damages recoverable; for the inquiry is 
confined to the damages done by the fire. 

2. F i re  Companies-Fire Damages-Measure of Damages-Insurance-Ap- 
peal and  Error. 

Where the defendant water company is liable for its negligence in failing 
to supply water to extinguish the plaintiff's store and stock of merchandise 
therein, the former insured in a certain sum and the latter not insured, i t  
is reversible error for the trial judge to instruct the jury to deduct the 
amount of the insurance from the total loss, when the effect may be to deny 
the plaintiff any recovery for clainages sustained by reason of his uninsured 
stock of goods. 

3. Appeal a n d  Error-Retrial-Restrictive Issues-Measure of Damages- 
Burden of Proof. 

Where on appeal to the Supreme Court in an action to recover damages, 
a new trial is granted restricting the inquiry as to the amount thereof, i t  is 
rerersible error for the judge a t  the retrial to put the burden of proof on 
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the plaintiff to show that the alleged negligence of the defendant was the 
proximate cause, which had formerly been determined. 

4. Instructions-Evidence-Appeal a n d  Error. 
A charge to the jury, in a n  action to recover fire damages to property, 

on the issue as  to the quantum of damages, that, according to the plaintiff's 
evidence the property was valueless, is reversible error in the absence of 
such evidence. 

5. Instructions-Statement of Contentions-Tax Values-Appeal and Error. 
In  this action to recover damages by fire to improvements on real prop- 

erty, a statement of the defendant's contention made by the trial judge, 
in his charge, that  the property was listed a t  a certain sum, and that 
plaintiff had sworn that  this sum was the true value, constitutes reversible 
error to the prejudice of the plaintiff, when his testimony fixed its value a t  
a greater sum, the valuation of such property being fised by the board of 
assessors, and the statement tending to mislead the jury. 

APPEAL by plaintiffs from Hardiny, J., a t  May Term, 1915, of 
BEAKFORT. 

(469) Daniel & Warren and A.  D. McLean for plaintiffs. 
W. B. Rodnzan, Jr., for defendant. 

CLARK, C. J. At last term, in this case, Morton v. Water Co., 168 
N. C., 588, this Court granted a partial new trial restricted to the issue 
as to  damages. By consent the case of C. L. Morton was consolidated 
with that  of W. B. Morton & Co. C. L. Morton is asking danlages for 
the destruction of his building and of certain personal property by the 
fire, which the defendant wrongfully and negligently failed to furnish 
sufficient water to  extinguish, and W. B. Morton is asking damages by 
the same fire on account of the destruction of a stock of goods in the 
same building, which were carried for sale, and display fixtures, such 
as are carried in furniture stores. C. L. Morton had $4,000 insurance 
on his building and no insurance on the personal property, for which 
11e sues. W. B. Morton & Co. had $1,000 insurance on the stock of 
goods for sale and no insurance on the display fixtures, which he values 
at $400. The jury assessed the damages in favor of plaintiff C. L. Mor- 
ton at $600, and the damages in favor of the plaintiff W. B. h1orton & 
Co. a t  $738, and both assigned error and appealed. 

Exceptions 1, 2, 3, 4, 5, 8, and 9 are to  the admission by the court of 
evidence contrasting the value of the new building with the old. Ex- 
ception 16 is to  the charge of the court, which submitted to  the consid- 
eration of the jury a contrast of the value of the two buildings based 
upon the above evidence. 
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It seems to us that  these exceptions are well taken. The plaintiff was 
suing for damage to the building that  was destroyed by fire. The de- 
fendant's theory, based on the above evidence and charge, was that  the 
plaintiff had erected on the lot since the fire a more valuable building 
than the old one, and that therefore he was not damaged by the fire. 
The cost of doing this was irrelevant. If the plaintiff had seen fit to 
erect in the place of the old building a cheaper one, this would not have 
enhanced the plaintiff's damage. Nor could the fact that  he had 
erected a more valuable one, if he did so, reduce the damages. It may 
be that he made a good bargain in getting the new building erected 
cheaply, or a bad bargain in getting it  erected at too great a cost. The 
insurance company, or the defendant might have put back the building. 
Not having done so, the sole question is, "What was the value of the 
building that was destroyed?" 

We think, also, there was error in permitting the jury to  deduct from 
the damages sustained by C. L. Morton, $4,000, the amount of his insur- 
ance on the building, when there was evidence tending to show that  he 
lost by the fire $1,228 worth of personal property, on which he had no 
insurance. This is presented by exceptions 12, 15, 17, 21, 27, and 28. 

The court in effect told the jury to ascertain the total amount 
of damages which the plaintiff C. L. Morton had sustained, and (470) 
then deduct from it $4,000, the amount of insurance which he had 
received, and the difference would be the damages which he should be 
allowed. If the jury had found that the damages to the plaintiff's 
building and personal property together did not amount to  more than 
$4,000, subtracting the $4,000 insurance x7ould leave no damage; 
~vhereas there was evidence, if believed, that C. L. Morton had no 
insurance whatever on $1,228 worth of personal property, which he 
sued for as a distinct item and for which he was entitled to  recover 
damages. The jury seems to have thus understood the judge's charge, 
for they gave C. L. Morton only $600 damages, when, if they had be- 
lieved his evidence, he was damaged $1,228 by loss of the personal 
property independent of the building, if i t  be conceded that the building 
was fully covered by insurance. 

Exceptions 10, 11,18, and 26 are that the court erred in placing on the 
plaintiff the burden of showing that the negligence of defendant was the 
proximate cause of plaintiff's injury. The issue of defendant's negli- 
gence and the proximate cause of the injury was submitted to  the jury 
on a former trial, and on appeal the finding on these issues had been 
sustained and the new trial was granted only as to the quantum of 
damages. 

Exception 13 is to  the statement of the court in the charge that  the 
plaintiff contended that on the evidence the property was worth by his 
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evidence $12,000 to $15,000, whereas the plaintiff says that his evidence 
shows that the property before the fire was worth from $18,000 to 
$20,000, and exception 19 is that the court stated in its charge that there 
was some evidence tending to show that the personal property was not 
worth anything, when there was no evidence to that effect. We think 
also that there was error in this respect. 

Exception 28 is that the court stated to the jury that the property was 
listed before the fire for taxation a t  $5,778, and that the defendant con- 
tends, as the plaintiffs had sworn that this v a s  the true value of the 
property, the jury should find that  amount to be correct. This charge, 
though it states the matter as the defendant's contention, might well 
have misled the jury, because, as the plaintiff testified and as a matter 
of law, the owner of real estate does not assess his real property, but 
the valuation is affixed by the board of assessors. 

The plaintiff TV. B. Morton assigns as error in exceptions 21, 22, and 
23, that the charge of the court ignored the evidence that he had $400 
worth of goods, consisting of display fixtures, on which there was no 
insurance. The court, it seems, made the same error, as above stated, 
in regard to  the plaintiff C. L. Morton, by telling the jury in effect that  
they were to ascertain the value of the property destroyed and deduct 
from i t  the sum of $1,000 insurance and make the difference their an- 

swer, whereas there was evidence that  there was this $400 worth 
(471) of property not covered by insurance a t  all, whose value the 

plaintiff was entitled to recover, regardless whether the other 
property was fully covered by insurance. The plaintiff W. B. Morton 
further excepts, 23 and 24, that the charge of the court commits the 
same error by taking away from the jury the consideration of the value 
of these display fixtures on which there was no insurance, but for the 
value of which he was entitled t o  recover. 

For these errors there must be a new trial on the issues as to damages. 
New trial. 

WALKER, ,I., concurring: I adhere, in every respect, to the view I 
held when this case was here before (168 N. C., 588), as expressed in my 
dissenting opinion, concurred in by Justice Hoke, and I still think that 
the plaintiff is not entitled to  recover a t  all; but as a majority of the 
Court were of the opposite opinion, and the law as they stated it be- 
came, as i t  is called, the rule of this particular case, I waive further 
dissent, upon that  ground alone, and concur in the result as to the 
questions now presented. I am authorized to say that Justice Hoke 
concurs in this opinion. 

HOKE, J., concurring. 
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Cited: Rector v. Lyda, 180 N.C. 578; Dimrc 2). Horne, 180 N.C. 
587; Srnith IJ. Hosiery Mill, 212 N.C. 662; S. v. Isaac, 225 N.C. 313. 

ISLUE RTI)GE INTERURBAN RAILWAY COMPANY T. FIEST~ICRSONVIZLE 
LIGHT A m  POWER COMPANY E~ ar,. 

(Filed 22 Septembw, l!HR.)  

Water  a n d  Water  C'ourses-Water Powers - Interurban Railways - Ease- 
ments-Condenmation-Interpretation of Statutes. 

Chapter 74, Laws 1907, amended by chapter 302, Laws 1907, authorizes 
street and interurhirn railway companies, under certain conditions, to 
acquire by condemnation, in the nianner provided for railway companies, 
water rights or other easrluents which are  necrssar$ t o  fnlly develop their 
water power on unnavigahle strrams flowing by their ln~lds, elc., which is 
further amended by chapter 94, Laws 1913, with proviso that this right 
shall not extend to any water power, riglit or property of any person, firm 
or corporation engaged in th r  actual service of lhe qel~eral public, where 
such power, right or property is being used or held lo be usc~d or developed 
for use, or in connection with or in addition lo :my powt7r act~lally used by 
s~ lch  person, firm or corporation serving tlir g ~ n e r a l  pnblic~. Hc,ld, a public- 
service corporation, chartered by 1 1 ~ 1 1 1 ~  of illirr~~rltilll rail\\ ny, owning lands 
on one banli of an unrmvigable stream, cannot contleiri~~ across the strcmn 
and take tlie water rights 11e1d in the sirram by anolht>r such and adjoining 
public-service corporation, when i t  appears that t h ~  clefrndant holds its 
lands across the stream for the further use of snpplying power lo operate 
its electric light and power plant, with which it  is snpplying s~ ich  light 
and power to its patrons; and where t h t w  is evidencr tending to show the 
rxisience of such fxcts, the clnestion is a nliwcl one of fact and law for the 
ileterrnination of tlie jury ; and the rrFuri\I of tlie trial jnclge to submit 
appropriate issues ibereon is rrversiblr error. I< R. v. Ontcs,  304 N. C., 
172, cited and approved. 

I ~ R ~ w N ,  TIorr~<, ALLEN, and WALKER, J.J.,  onc cur ring in the result 

APPEAL by defentlant from TVcDh, J.: a t  November Tcrun, 1914, (472) 
of HENDERSON. 

Smith ck Shipman, Tillelf A Gnthrie for  plninf i f l .  
Staton & Rector, ('harks F.  Toms, J .  W .  Keerans, Michael Schenck, 

for defendants. 

CLARK, C. J .  This is a procceding by the plaintiff to  condemn the 
one-half interest of the defendants in the water power in question. It 
is admitted that  the line hetwecn the two runs t o  the middle of the 
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stream, the plaintiff owning one-half of the bed of the stream on the 
south side and the defendants owning the half of the bed of the stream 
on the north side, for half a mile. 

It was suggested for the plaintiff in the outset of the argument that  
this was not a water power. If so, certainly the plaintiff has no right 
to  condemn it, for i t  is not seeking to take the bed of the stream, nor the 
water as a right of way. Besides the complaint alleges that plaintiff 
needs it  for the water power. 

Neither can we give any weight to  the suggestion that the interest of 
the defendants in this water power is too evanescent and intangible for 
i t  to  object to  the plaintiff taking it away, for the plaintiff admits that 
i t  offered $1,000 for the defendants' interest and that it refused an offer 
from the defendants of $40,000 for its own interest in the power. Indeed, 
the jury say the value of defendants' share in the water power is 
$10,000, and the plaintiff is seeking to force the defendants t o  take that  
sum for its interest. 

This is too serious a matter and too important to  be minimized. I n  
view of the not distant exhaustion of the coal measures of the country, 
these sources of heat, and already almost the sole source of artificial 
lighting, are a matter of the gravest concern to  Government and people. 

The effort of this plaintiff to take water power from these defendants 
was settled in the litigation between these same parties, R. R. 2). Oates, 
164 X. C.) 169, and this is practically an attempt to  reverse that de- 
cision in an action over this property. It may be observed that if the 
plaintiff could take the defendants' interest in this proceeding there is 
no conceivable reason why the defendants are not equally entitled to  
take the plaintiff's interest. 

The defendant light and power company was chartered in 1904 to 
supply light and power to  the people of Hendersonville and surrounding 
country. It puts in evidence that  it bought and holds this power for 
development and use as a necessary auxiliary to its other two powers, 
having purchased this power for that purpose. I t s  tract on the north 
side at this place, called "The Narrows," on Green River, extends for 

half a mile, with a fall of 218 feet, through which the water pours 
(473) with great velocity, capable of furnishing water power of per- 

haps 2,700 h. p., though the witnesses naturally vary in their 
estimates. The plaintiff company was organized in South Carolina and 
as a manufacturing company, but finding it could not condemn water 
power in North Carolina unless it Tvas a corporation of this State and, 
under the act of 1907, an interurban rairoad also, it later took out 
incorporation here as an "interurban railway." 

The public policy of a State is defined by its legislature. Probably 
the most feared combination to be guarded against is the acquisition 
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of the water powers of the country by one or more great aggregations of 
capital, which in view of the certainty of the exhaustion of our coal 
measures a t  no distant date will giv'e such monopolies the full control 
of light, heating and power, and with them domination over the very 
means of existence of the public. With that view, the General Assclnhly 
of this State, in conferring the power of condemnation on telephone and 
electric light and power companies by ch. 74, Laws 1907, inscrtcd a 
proviso: "Water powers, developed or undeveloped, with the necessary 
land adjacent thereto for their development, shall not bc taken." To 
meet this provision, the influences behind these great aggregations of 
capital were powerful enough, it seems, to procure later at that sc~sioil 
the enactment of ch. 302, Laws 1907, which authorizes street and inter- 
urban railway companies, "whenever such company shall not own the 
entire water front, or all the lands, water rights, or other easements 
which may be needed to fully develop such water power," to buy same; 
with further provision that if the company could riot agree with the 
owner for the purchase of such lands, water rights and other easements, 
the same might be condemned in the manner provided for railroads. The 
adroit purpose of this alternative probably passed unperceived. 

When this same point was presented between these same parties, 
R. R. v. Oafes, 164 N. C., at  p. 169, the Court said: "It would therefore 
seem that i l  a company needed a water power to produce electric power, 
and styled itself an electric and power company, it could not condemn 
the water power of another for that purpose. Ch. 74, Laws 1907. But 
if it styled itself 'a street and interurban railway company,' and should 
'own land on one or both sides of the stream which can be used in devel- 
oping water power,' it might have condemned the additional lands 
'needed to fully develop such water power,' ch. 302, Laws 1907. In 
Power Company v. Whitney, 150 N. C., 34, it was licld that water 
powers could not be condemned in this State, it being against our public 
policy as declared by ch. 74, Laws 1907. While matters were in this 
state, the Legislature cnacted ch. 94, Laws 1913, which was entitled 
'An act to amend chapter 302, Laws 1907, relating to the right of erni- 
nent domain.' The amendment consisted in the addition to the said 
chapter 302, sec. 1, Laws 1907, of the following words: 'Provaded 
further, that such company or companies shall not have the (474) 
power to condemn any water power, right or property of any per- 
son, firm or corporation engaged in the actual service of the general 
public, where such power, right or property is being used or held to be 
used or to be developed for use, or in connection with, or in addition to 
any power actually used by such persons, firms or corporations serving 
the general public.' " 
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R. R. V. LIGHT AND POTTER GO. 

It appearing in that case, as i t  does in this, that  this particular prop- 
erty was held to  be used and developed in connection with and in addi- 
tion t o  the power actually used by the defendant light and power com- 
pany in supplying electric lights and power t o  Hendersonville and sur- 
rounding country, this Court held that  judgment should have been en- 
tered for the defendants. 

I n  this new proceeding the plaintiff seeks to  evade that  decision by 
setting up the plea that  the defendants cannot use or develop one-half 
interest in said water power, and therefore the plaintiff is entitled to  
condemn the same and take the whole of i t  for its own use. If this were 
true, the defendants would have equal right to  condemn the plaintiff's 
half interest in the property for their own use, the more especially as 
the plaintiff offered the defendants only $1,000 for their half interest 
and the defendants offered the plaintiff $40,000 for its half interest, 
which the plaintiff admits that it declined. 

I11 R. R. v. Oates, 164 N. C., a t  p. 172, the Court said, as to condernn- 
ing water power, "The matter turns, therefore, on the question whether 
under the terms of ch. 94, Laws 1913, the land in question is subject to 
condenmation," and the Court further held that  i t  could not be con- 
demned if i t  was "held to be used or to be developed for use in connec- 
tion with or in addition to any power actually used." 

On this trial the court submitted the following two issues to the jury: 
(1) Are the water powers, rights and properties on the land of the 

respondents, as described in the petition, capable of being developed for 
the production of electric power for use in connection with and in addi- 
tion to  the electric power already developed and in use by the respond- 
ent Hendersonville Light and Power Company? 

(2) Are the water powers, rights or properties on the land of the 
respondents, as described in the petition, being held by the respondent, 
Hendersonville Light and Power Company, to  be used and to be devel- 
oped for use in connection with or in addition to  any power now actually 
used by the said respondent, Hendersonville Light and Power Com- 
pany? 

There was much and conflicting evidence on these propositions, and 
the defendants were certainly entitled to have these issues submitted to 
the jury. The defendants could not be deprived of their property with- 
out due process of law and according to the law of the land. They had 
the right t o  have these issues of fact found by a jury, and upon such 

findings the court should have imposed judgment of law, subject 
(475) to  review on appeal. The court, however, withdrew this right 

from these defendants and directed the jury to  answer both is- 
sues against them. 
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The defendants offered full evidence that the water could be divided 
by a dam extending halfway across the stream, then up the middle of 
the stream. It is a self-evident proposition, not requiring evidence, 
that  such a dam would ordinarily allow more water to go down the 
plaintiff's side, as that would be without an obstruction, while on the 
defendants' side the water might be ponded back. But in a stream like 
this, falling 218 feet in half a mile, such a dam would accurately divide 
the water, provided the stream is the same depth all the way across, 
and if not, a mathematical calculation would regulate the location of 
the dam to make an even division. 

This is not a navigable stream, and the defendants, owning to the 
bed of the stream, could build a dam all the way up on their line. To 
do so would throw no water on the plaintiff's side and take none from 
it. Neither would there be this effect if the defendants built their wing 
dam on their line only part of the way. Above the commencement of 
the wing dam and below its end the water would be unaffected. For 
the space of the wing dam the cross dam to its lower end would pond 
the water on the defendants' side, but would in no wise affect its height 
either by raising or lowering it on the plaintiff's side. The defendants 
do not propose to  take one drop of water out of the stream, but merely 
to  take out of it that  intangible, invisible, imperceptible power known 
as the force of gravity which by turbine wheels or otherwise will 
generate the electricity which will run their street cars, electric lights 
and heating in the town of Hendersonville, and will enable them to 
execute their contracts. 

This division of the water of a stream by wing dams without in any 
wise lowering or raising the water in the plaintiff's half of the stream 
is a matter of common knowledge. I n  the evidence in this case the 
witness Seaver tells of two such developments near Waynesville in this 
State. The witness Sherrer also tells of a similar development in Cald- 
well County. Both of these witnesses were experienced engineers and 
found by the court to  be experts. 

I n  the "Official Electrical Directory of the United States" there are 
named many "wing-dam dkvelopments" of water power in one-half 
of the stream, among them the famous Keokuk plant on the Mississippi 
a t  Keokuk, Iowa, developing in this manner 200,000 h. p. Another is 
a t  McCall's Ferry on the Susyuehanna River, which furnished all the 
power for Baltimore, Md. At Minneapolis, LIinn., is the similar well 
known development of power on either side of the river for Minneapolis 
and St. Paul. Another is a t  St. Croix, Wisconsin, where half the power 
is on the Minnesota side and the other half on the Wisconsin side. 
Likewise, there is a similar development at International Falls, 
Minnesota, where the Canada half is operated on the Ontario (476) 
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side and the other half in Minnesota. The most striking instance, 
however, is the development of water power on both banks of the 
Niagara River. 

The defendants offered evidence that their offer of $40,000 for the 
plaintiff's half was bona fide and that they wished to use the entire 
2,700 h. p. if the plaintiff would sell, and if it would not, that the 1.350 
h. p. on their own side is an absolute necessity to enable them to carry 
out the contracts already made, for which their other plants were in- 
sufficient unless they had the aid of their half interest in this power. 

I n  Power Co. v. A'avigation Co., 152 N. C., 472, the objection was 
made by the lower proprietor against the upper proprietor on the same 
side, that the water was diverted out of the stream by a canal which 
carried the water behind the lower proprietor's mill and emptied into 
the river several miles below, thus, as the lower proprietor claimed, 
reducing the quantity of water which could have been utilized for run- 
ning his own mill lower down on the same side with the defendant's 
intake. 

Here the plaintiff and defendants are opposite owners and the de- 
fendants are only seeking to place a dam on their line in the nliddle of 
the stream curving back to the bank by which they will not take any 
water out of the stream, but will take the half which comes down their 
side of the dividing line, conduct i t  by a flume to the turbines ~ h i c h  
will take out the intangible force that  by means of the turbine will 
generate electricity, thus leaving the water on the plaintiff's side of the 
stream a t  no time higher or lower than it  would be without the dain on 
the dividing line. The plaintiff contends that this can not be done. 
The defendants offered evidence that  i t  could be, giving the opinion of 
expert engineers who testified as to  many places in which this is being 
done. The matter should have been submitted to the jury as an issue 
of fact. 

The defendants, as riparian owners on one side of the stream, had 
the right to make a reasonable use of the water on their side, either for 
domestic or manufacturing purposes, and whether their proposed use 
would be unreasonable was a question for'the jury to determine under 
all the facts and circumsiances. If the jury should find, upon the evi- 
dence, that  the defendants' half of the water power could be uaed as 
they propose, to  generate electricity without building entirely across 
the stream, then this water power was specifically exempt from con- 
demnation by ch. 94, Laws 1913. It was so held in the litigation he- 
tween these same parties in R. R. w.  Oates, 164 N. C., 170. 

The question whether the use made by the riparian owner of the 
water of a stream upon its own riparian land is a reasonable use is one 
of fact and not of law. Prentiss v. Geiger, 74 N. Y.:  341 

550 
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M f g .  Co., 77 N. Y., 525; Gould on Waters, sec. 220; Dumont v. 
Kellog, 18 Am. Rep. (Mich.), 102; Hayes v. Waldron, 84 Am. (477) 
Dec. (N. H.) ,  105; Merryfield v. Worcester, 14 Am. Rep. 
(Mass.), 592; Ulbritch v. Water Co., 4 L. R. A. (Ala.), 474. A riparian 
owner may temporarily retain water by dams in order to furnish power 
to  run machinery, when the amount is reasonable (Pierson v. Spyer, 12 
Am. St. (IT. Y . ) ,  499), and there are very numerous other cases with 
which the books are filled. 

The defendants asked the court to charge: '(If the stream, Green 
River, in its entirety within the land described in the petition, and the 
land adjoining said stream on the opposite side thereof, constituted a 
water power, then one-half of said stream, being an integral part of 
said water-power right or property, would not be subject to condemna- 
tion, and you will answer the second issue 'Yes.' " Under chapter 94, 
Laws 1913, and the decision in R. R. v. Outes, 164 K?;. C., 167, i t  was 
error not t o  give this instruction. I n  any aspect i t  was error for the 
court t o  take the issue from the jury and to answer it  himself. 

The defendants further requested the court to  charge: ('The entire 
stream, Green River, along the water front of the respondents' land is 
a water power, and if the one-half of said stream owned by the defend- 
ants is condemned for the use of the plaintiff, then the value of said 
one-half should be taken into consideration in estimating the amount 
of damages to  which the defendants are entitled, as well as all the other 
facts and circumstances tending to show the value of the proposed 
water-power development of the plaintiff, of which development the 
lands of the respondents form an integral and necessary part, according 
to the contentions of the plaintiff." 

If the plaintiff had been legally entitled to  condemn the water-power 
of the defendants a t  all, this prayer should have been given. The court, 
however, refused to  so charge, and instructed in lieu thereof, that ('the 
defendants would only be entitled to  the present value of their 76 
acres of land, lessened by reason of the diversion of the water which 
the plaintiff seeks to  take," saying, in effect, in his charge, that the 
defendants were not entitled to  the value of the water-power which 
was to be taken from them by the "strong arm," but they were only 
entitled to  the diminution in the value of their land by the plaintiff's 
taking one-half of the water from the stream. 

The result of this charge is practically shown by the fact that  though 
the defendants had offered the plaintiff $40,000 for its half interest in 
the water-power, and the plaintiff admitted on the stand that i t  had 
declined that  offer, and would not take it, the jury assessed the value 
of the defendants' damages by reason of its half being taken from them 
by the plaintiff at  $10,000-a patent loss of a t  least $30,000, and, 
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according to  their evidence, very much more damage than this was 
inflicted upon these defendants, who would be prevented from filling 

their contracts. 
(478) The defendants also requested the court to charge: "If the 

jury should find from the evidence that  the stream, Green 
River, in its entirety between the land described in the petition and 
the land of the petitioner on the opposite side of the stream contains 
a water-power capable of development, and tha t  such development 
when made has a market value, then it would be the  duty of the jury, 
in estimating the conlpensation to  be awarded the defendants for the 
condemnation for their lands, to consider the value of such development 
to  which such water-power may be adaptable; and if the jury should 
find tha t  the respondents owned one-half of the water-power capable 
of development, then it would be the duty of the jury to award as 
con~pensation to the defendants for the taking of their land or water 
rights one-half the value of such water-power capable of such de- 
velopment." 

This proposition is so clear tha t  no argument should be required. The 
defendants were certainly entitled to  the value of the property which 
was taken from them, and under certain circumstances they were en- 
titled to more than the above measure, because if, as their testimony 
shows, this water-power was necessary to  enable them to  execute the 
contracts which they had taken, or proposed to  take, in furnishing light 
and power, the loss of this power might inflict a much greater loss upon 
them by reason of the disability thus inflicted upon them, for it may 
well be tha t  there is no other water-power of ready access which they 
can acquire for their purposes a t  the same price. 

The right of the defendants to  the use of the water along their front- 
age, provided only they returned the water to  the stream in undi- 
minished quantity before it reaches the next lower proprietor, is fully 
recognized in the very full discussion by IVaLker, J., in Power Co.  v. 
Xavigation Co., 152 N. C., 472, and that is all the defendants propose. 
They will not divert the water itself out of the stream beyond their 
lower line. They will merely transmit the power generated by the 
weight of falling water over cables to their other plants, but the water 
itself x i l l  pass on in undiminished volume. If not, it will be for the 
lower proprietor to complain. The plaintiff, the opposite proprietor, 
cannot object so long as the defendants do not use in generating power 
more than half the water. This is not a navigable stream. 

The defendant, the Hendersonville Light and Power Company, is en- 
gaged in serving the general public, and holds its half interest in this 
property for development in connection with its other plants. I n  the 
former case between these parties, 164 K. C., 167, this Court told this 



N. C.] FALL TERM, 1915. 

plaintiff that i t  could not take water power from the defendants except 
with their consent, by purchase. I t  can make no difference that  the 
defendants own only one-half of the power instead of the whole. The 
plaintiff could not condemn one-half of a graveyard or half a dwelling- 
house, because it or some one else owned the other half, and, for 
a stronger reason, because it is against public policy, the plaintiff (479) 
cannot take the defendantsJ half of this water-power, especially 
when the plaintiff has refused to sell its own half to  the defendants a t  
four times the price for which it seeks to make the defendants yield 
their half. 

Upon the face of the complaint the plaint% is endeavoring to take 
the property of the defendants and devote it for their own benefit to the 
very same purpose for which the defendants are holding it, i, e. .  for the 
developnient of a water-power for public use. This cannot be done. 
2 Lewis Em. Dom. (3 Ed. ) ,  400. 

I n  refusing to submit the issues to the jury there was 
Error. 

BROWN, J., concurring in result: All the evidence in this record is to  
the effect that the property sought to  be condemned by plaintiff is a 
water-power owned jointly by plaintiff and defendant as opposite ripa- 
rian owners. I do not think the water can be legally divided except by 
mutual consent of both owners, as that would be to greatly diminish 
the value of the power as a whole. 

I n  this respect I think the law is correctly stated in the concurring 
opinion of Mr. Justice Allen. It may be that in the case of very large, 
powerful and navigable streams, such as the Mississippi, 'the Niagara, 
and others, and under the authority of special local statutes, such divi- 
sion and diversion of the water may be both practicable and legal. 
But no such conditions exist here. 

I concur in the judgment of the Court submitting a proper issue to 
the jury to determine the fact as to whether the defendant is using or 
holding this water-power to  be used or developed for use in connection 
with or addition to  any power actually used by it. 

An examination of the authorities convinces me that the opposite 
riparian owner cannot be permitted to build a dam to the middle of the 
stream and divert the water through a flume, to the injury of the 
opposite riparian owner. If the water can be utilized in no other way, 
then i t  is not such water-power that, under the statute, is not subject to 
condemnation. 

HOKE, J., concurring: Our statute, in permitting tvater-powers to  be 
condemned for public use, withdraws from the effect of the law any 
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"water-power which is being used or held to be used or to be developed 
for use in connection with or in addition to  any power actually being 
used for public service," etc. 

There is evidence in the record tending to show that  defendant is the 
riparian owner of land on one side of Green River, where there is a con- 
siderable fall in the stream, giving promise of a good water-power, if 

properly developed. The officials of the company testify, fur- 
(480) ther, that  defendants purchased and now hold this property with 

a view to aid their power already developed, and now being used 
under a charter for the benefit of the public; that  they have great need 
of such undeveloped power and propose to  utilize the same as contem- 
plated and provided by the statute. 

Whether they can carry out their purpose and utilize this power in 
substantial aid of the power already developed, and without unwar- 
ranted interference with the rights of plaintiffs, who own along the 
opposite bank, is, in my opinion, a mixed question of law and fact, and, 
on the record, requires that the issue be submitted to the jury. 

ALLEN, J., concurring in result: The water right or property of the 
defendant, as riparian owner, is subject to  condemnation, unless it is 
"being used or held to be used or to  be developed for use in connection 
with or addition to any power actually used by" the defendant, within 
the meaning of the proviso to  chapter 302, Laws of 1907, as amended 
by chapter 94, Laws of 1913 (being section 2575 of Gregory's Supple- 
ment) ,  and I doubt if there is any evidence of this fact, but as the other 
members of the Court are of a contrary opinion, and no legal principle 
is involved in this question, I concur in the judgment ordering a new 
trial. 

I do not think the defendant has any property in the water in the 
stream, and tha t  i t  is only entitled to  a reasonable use of i t  as it passes 
his land, which may include the use for manufacturing purposes, 

The defendant has no right, in my opinion, to build a dam to  the 
middle of the stream and divert half the water through a flume, al- 
though he may return it into the stream one-haif mile below, before i t  
leaves his land, and if this is the only way the water can be utilized, i t  
is not a water right or property which cannot be condemned under the 
statute. 

The common law determines, with us, the rights of riparian owners 
in a stream of water flowing through their lands, and the controlling 
principles are, I think, correctly stated in Angeii on Water Courses, see. 
100, as follows: 

"Whenever a water course divides two  estates, the riparian owner of 
neither can lawfully carry off any part  of the water without the consent 
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of the other opposite; and each riparian owner is entitled, not to half, 
or other proportion of the water, but to  the whole bulk of the stream, 
undivided and indivisible, or per my et per tout. To  use the language 
of Platt ,  J., in Vandenburg v. I'anbergen, in New York, . . . 'The 
grant of an undivided share in a stream would not authorize the grantee 
to  appropriate or modify the strearn to the injury of others who have a 
joint interest in it. The property in a stream of watcr is indw~siblc. 
The joint proprietors must use i t  as an entire stream in its natural 
channcl; a scvcrance mould destroy the rights of all. In  
Blanchard v. Baker, in Mainc, the dcfcndants, who had their (481) 
darn on the side of the stream opposite to  the plaintiff's dam, 
contended that  they had a good and legal right to one-half of the watcr 
in the main stream, and to carry it  ofl by deepening an ancieril outlet 
or canal. . . . . It was held that  the defendants had not a right, to one- 
lialf of the water in the main stream of the river, so as to  abstract it by 
means of the channel in question. The Court said, in reply to the sug- 
gestion, that  tile owners of the darn on the eastern side of the river 
had a right to lialf the water, and to divert to that extent: 'It lins been 
seen, that  if they had been the owners on both sides, they had no right 
to  divcrt the water, without again returning it  to  its original channel. 
Besides, i t  was impossible, in the nature of things, tha t  they could take 
it  from their side only; an q u a 1  portion from thc plaintiff's sidc must 
have been mingled with all that  was diverted." 

The following authorities support the text: Pugh v. Wheeler, 19 
N. C., 50; Durham v. Cotton Mills, 141 N. C., 624; IIarris 11. Railmlay 
Co., 153 N. C., 544; Webb v. Portland &lfg. Co., 3 Surnner, 200; Plum- 
Leigh v. Dawson, 6 Ill., 550; Parker v. Griswold, 17 Conn., 300; Car- 
penter v. Gold, 88 Va., 553; 17andenburg v. Vandenburg, 13 Johns, 217; 
Blanchard v. Baker, 8 Me., 266; Davis v. Getchell, 79 A. D., 636; Xew- 
hall v. Ireson, 54 A. D., 790; Farnham on Waters, vol. 2, sec. 464, et 
seq.; Gold on Waters, sec. 204, et seq. 

The language in the statute, "held to  be used or to  be dcvclopcd," 
means more than a mere mental operation, and a t  least conveys the 
idea of capacity for use or development. 

I do not attach any importance to  the proposition of the defendant 
t o  pay the plaintiff $40,000 for its water right on the opposite sidc of 
the stream, conceding it  to have been made in good faith, because it  has 
no bearing on the lcgal questions involved and on tlic record i.; much 
like offering t o  buy the middle link in a chain without purchasing the 
chain. 

WALKER, J . ,  concurs in the opinion of ALLEN, J .  
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Cited: S.C., 171 K.C. 315, 318, 320, 321, 323; Dunlap v. Light Co., 
212 N.C. 817. 

(482) 
C. C. N. CUTLER V. XIART H. CUTLER ET AI.. 

(Filed 22 September, 1915.) 

1. Arbitration and Award-Lands-Contracts i n  Writing-Description. 
An agreement to arbitrate a matter in dispute must be in writing when 

relating to the title to land, and describe the land with reasonable particu- 
larity, in order for i t  to be binding or enforcible. 

2. Arbitration and Award-Contracts - Agreement - Scope of Powers - 
Ultra Vires Acts-Estoppel. 

Arbitrators derive their power to act from the contract or agreement 
of the parties to arbitrate, and when such is sufficient for them to ascer- 
tain or determine which of the contesting parries is the owner of the title 
to land, and this question alone is submitted to them, an award finding 
or recommending that  one of the parties should pay the other a certain 
sum of money, whereupon the other should convey the title to him, is not 
within the terms of the agreement, but, in effect, an attempt to compro- 
mise, and therefore, being void, mill not estop the parties in an action 
subsequently commenced. 

APPEAL by defendants from Harding, J., at the May Term, 1915, of 
BEAUFORT. 

This is an action to recover land, tried on the following agreed state- 
ment of facts: 

1. That the plaintiff is the owner and entitled to  the possession of 
the six acres of land described in section 4 of the complaint, conveyed 
to him by R. 0 .  Gurganus, unless he is estopped and barred of recovery 
of same by reason of the facts hereinafter set forth. 

2. That on 7 February, 1913, the plaintiff and defendants, other 
than the Kugler Lumber Company, entered into an agreement, a copy 
of which is hereto attached, marked Exhibit "A." 

3. That thereafter on 3 March, 1913, the arbitrators named in the 
agreement, referred to  in section 2, rendered the following report, a 
copy of which is hereto attached and marked Exhibit "B." 

4. It is agreed that if the court be of the opinion, on the foregoing 
statement of facts, that  the plaintiff is not estopped and barred of 
recovery by reason of the matters herein agreed to, then it shall enter 
judgment declaring the plaintiff the owner in fee of the land above 
referred to; but if the court is of the opinion that the plaintiff is barred 
of his right to recover, then it  shall enter judgment declaring the de- 
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fendants the owners in fee of said land, subject to the payment to  the 
plaintiff by the defendants (of) the sum of $235, with interest thereon 
from 3 March, 1913, until paid, which sum shall be declared a lien upon 
said land until paid. 

(Signed) DANIEL & WARREN, 
Attorneys. 

WARD & GRIMES, 
Attorneys for Defendant. 

EXHIBIT '(A." (483) 

NORTH C ~ ~ 0 ~ 1 ~ 4 - B e a l l f o r t  County. 
This agreerncnt, rriadc and entered into this 7th day of Fcbnlary, 

1913, between C. C. N. Cutler, of the one part, and Reading Cutler, 
gnardian of Arthur R.  Cutler, of the otlicr part:  

Witnesseth: That whcrc~as a controversy has arose between thc par- 
ties above named over the title to  a certain tract of land, and whereas 
they have agreed to submit the facts to  Tliorrias E. Harvey and John 
B. Respass as arbitrators: 

Now, therefore, we do hereby agree to  abide by the decision of the 
said arbitrators, and do bind ourselves, heirs and assigns, by signing 
the same. 

I n  testimony whereof we have set our hands and seals. 
C. C. N. CUTLER. [ S E ~ L ]  
ARTHUR R. CUTLER. [SEAL] 
READING CUTLER. 1  SEAL^ 

G~cnrdinn for Alfred W .  Cutler. 
Witncw : 13. A. CT,TLER. 

EXHIBIT "B." 

NORTH C A R O L I N A - B ~ ~ U ~ O ~ ~  County. 
To  Mr. C.  C. N. Cutler, Arthur R. ('zrtlcr, t rnd  A l f ~ e d  W .  ('zrtler, 

through his guardian, Mr. Readzng C ~ l t l ~ r .  
GENTLEMEN :--After due consideration, we, the undersigned arbitra- 

tors, selected by you jointly, beg to submit thc following as our report: 
That  Arthur R. Cutler and Alfred w. Cutlcr through his guardian, 

Reading B. Cutler, shall pay to  C. C. N. Cutler the sum of two hundrcd 
and thirty-five dollars ($235). 

For and in considcrnlion of the above namcd suni, the said C. C. N. 
Cutler shall convey by good and suficient deed all of his right, title, 
claim and interest in and to a certain tract of land heired by Mary 
A. H. Cutler, through her father, Bryant Cutler, dcccascd, i t  being a 
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certain tract conveyed by the said Mary to Robert Gurganus and by 
him conveyed to C. C. N. Cutler, containing six acres, as the above 
deeds will show. 

The above being the most equitable terms upon which we could 
agree; and in reporting the same, we beseech you, gentlemen, to accept 
this in the name of peace, and try prevent any further unkindly feeling 
from rising between yourselves or your offsprings. 

Respectfully submitted, 
(Signed) T. H. HARVEY. [SEAL] 

March 3, 1913. (Signed) JOHK B. RESPASS. [SEAL] 

(484) The court held the arbitration and award to be void, and 
rendered judgment declaring the plaintiff to  be the owner of the 

land in controversy, and the defendants excepted and appealed. 

Daniel  & Warren  for plaint i f f .  
W a r d  & Grimes for defendants. 

ALLEN, J. An agreement to arbitrate is a contract, and from it the 
arbitrators derive their authority to  bind the parties by their decision. 
The agreement is the foundation of the award (Sprinkle v. Sprinkle, 
159 N. C., 83),  and if the controversy relates to the title to land. i t  
must be in writing. Fort v. Allen, 110 N.  C., 183. 

The agreement to  arbitrate, relied on by the defendants, is in writing, 
but i t  is so fatally defective that i t  cannot be enforced as a contract. 
It contains no description of the land, the title to  which was in contro- 
versy, and refers to it  simply as a certain tract of land, and there is no 
finding or statement that  aids the description. 

We must, then, consider the legal effect of the award, as if made 
upon an oral agreement to  arbitrate, and we find that  the question was 
considered and ruled against the position of the defendant in Crissmnn 
v. Crissman, 27 N.  C., 498, which was approved in Pearsall v. Mayers,  
64 N.  C., 552. 

I n  the Crissman case, which was an action of ejectment, there was an 
oral agreement to refer title to arbitrators, and there was a written 
award, and the Court, after stating several objections to the award, 
said: "But, admitting that those objections could be answered, there 
remains one that  we deem insuperable. I t  is, that the submission was 
not by deed or in writing, and, therefore, that  the award, as far as it 
affects the title to land, is void under the act of Assembly of 1819." 

There is another objection to the award which renders it invalid, and 
that  is that  the arbitrators exceeded the meaning and scope of the sub- 
mission. 
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Conceding that the land described in the complaint is the land in- 
volved in the agreement to arbitrate, the agreement referred to the 
arbitrators the title to the land, and gave them no power to do more 
than determine the title between the parties, and it appears from the 
award that they undertook to compromise the matters in difference by 
directing one of the parties to pay a sum of money, and the other to 
execute a conveyance. ' 

It is well settled that the arbitrators cannot exceed the authority con- 
ferred upon them by the agreement. (Robertson v. Marshall, 155 N. C., 
171), and the case of Duncan v. Duncan, 23 N. C., 467, furnishes an 
application. of the principle very much like the case before us. The 
headnote to that case is as follows: "Where an action of eject- 
ment was referred, by rule of court, to arbitrators, and they (485) 
awarded as follows: 'We find the plaintiff in the case, Mary 
Duncan, has, a t  various times, paid to Roland Duncan, in cash, notes 
and property valued at  $1,544: we therefore award to her three- 
fourths the whole amount of land purchased of the executors of Charles 
Finlay, deceased, to be taken off of the upper part of said land': Held, 
that this award was not only uncertain, but that it went beyond the 
rule of reference, and therefore the court will not enter judgment on 
it." 

We are therefore of opinion that his Honor held correctly that the 
award was not an estoppel, and the judgment is 

Affirmed. 
I 

Cited: Grieger v. Caldwell, 184 N.C. 392. 

MOLLID HOBGOOD v. LOGAN HOBGOOD, WALTER PIPPEN ET AL. AND 

HENRY JOHNSON AND JULIAN BAKER, TRUSTEES. 

(Filed 22 September, 1915.) 

1. Wills-Interpretation-Estates-Continent Devises. 
A devise to the testator's sister for life, then to his nieces, P. and M., 

with provision that should either of his said nieces die leaving no child 
or representative thereof, the one-half interest of such should go to the 
other; but should both nieces die without child or representative of such, 
then the property devised to them shall go to certain named nephews: 
Held, the life tenant having died, the nieces took, respectively, a n  estate 
in fee in one undivided half of the property, defeasible as  to each upon 
her dying without child or representative thereof, and in case either die 
without such representative, her share would go to the survivor in fee, the 
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entire estate being then a fee defeasible in case of such survivor's death 
without child or descendant, and passing, in tliai event, to the nephews 
~ ~ a n i e d  as  ultimate drviaees ; and should some of these last have died \villi- 
out children, thcn to the survivors. 

2. Same-Cllildren-Designation of Estate, 
An estate for life, tlwn to P. and M., but should either die child 

or children, then to certain ultimate devisees: UeZd,  the children of P. 
and 31. arc not gireii dircctly any estate or intercst in the lands, their 
existence bcing only referred to as the determining event in  tlie defeasible 
estates taken by their parents, and they may lake only such as mx) come 
to them by descml. 

3. Estates-Wills-Contingent Intweests-Oeeds and  Conveyances-War- 
rants-Consideration. 

Where lands are  tic\ ised to P. and M., but sEionld either die witliout 
children, then to thr  anrvivor, and M. has died without childrcn, P. taking 
the whole estate, defeasible in tlic event of her death without children, 
whereupon it  would go to certain ultimate devisees: HeM, a conveyance 
to P. froin such nltirnnte known devisees would be valid, when made upon 
a good consideration, and m-ill conclude all who must claim under the 
grantors, even though the conveyance is without warranty or v a l u a h l ~  con- 
sideration. 

4. Judgments-Scopc of Action-Estoppel. 
Whers a former decree has bern entered in proceedings which mere only 

designed and intended to convert certain lands devised jnto cash and to 
preserve the fund in lieu thereof, and which goes beyond its intended pur- 
pose and erroneously consirnes thc terms of the will, and without all  tlie 
necessary parties, i t  mill not thereafter estop the beneficiaries, denied their 
rights under a proper interpretation of the devise, from asserting them in 
a proper and independent sui t ;  and in this case it is further held, that 
mutuality, necessary to a n  estoppel, was laclring 

5. Trusts and Trustees-Trust Funds-Lands-Pvoceeds-Payment - Re- 
ceipt-Voucher. 

Where la~lils have been sold and the purcl~ase price is Jleld by trustees 
in lieu thereof, subject to the final decree of the court, and accordingly 
the right of the person entitled has bern adjudicated, his receipt held by 
the trustee is a sufficient voucher for th r  disburserncnt of the tnlst rstate. 

(486) APPEAL by Johnston, truster, from Garter, J., a t  the June 
Term, 1915, of EDCECOMBE. 

Civil action to  recovcr a trust  fund. The facts chiefly r e l c ~ s n t  to 
the inquiry are very well set forth in thc complaint, as follows, with 
the addition that  the recited considcration of the deed of Logan Hob- 
good to the plaintiff, his mother, is natural love and affection, and $1. 

2. That Martha A, Knight, latc of Edgccomhc County, North Caro- 
lina, died leaving a last will and tc~starncat, which is recorded in thc 
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office of the clerk of the Superior Court of Edgeconhe County, in Ti11 
Book H, page 420, the third item of which is as follows: 

"I givc and devisc all my right, title and interest in and to LEic tract 
of land situate in said county and State, upon which I now rcwcic, to 
my sister, Mary I,. Drew, during the term of her natural life, anti after 
her death to  my nieces, Pattic Pippen and Mollic Hobgood, their licir~s 
and assigns, share and share alike. I f ,  howevcr, the said Pattle Pippen 
shall die leaving no child, and no representative of a child, it 1s my 
will and desire tliat the one-half intercst in the realty tleviscd to 11w as 
aforesaid in this item of my will shall go to  the said Mollic Hobgood, 
her heirs and assigns; but if, on the other hand, the said Moll~e Iloh- 
good shall die leaving no child, and no representative of a child, it is 
rny will and desire that  the one-half interest in the realty drvisetl to  
her as aforesaid in this item of my will sllall go to the said Pattie 
Pippen, her heirs and assigns. I n  the event tliat the said Pattie Pipyen 
and Mollie Hobgood shall both die lcaving no child, and no repre- 
sentative of a child, i t  is my will and desire tliat the said realty tleviscd 
to  them as aforesaid in this item of my will sllall go t o  my nephews, 
*Joseph Pippen, Walter Pippen, William Pippen, Lafayette Pilqwn, and 
Thurston Pippen, their heirs and assigns." 

3. Tha t  Mary L. Drew is now dead; and the land nicntioned in item 
3 of said will of Martha A. Knight and so devised to  Pattie Pippen 
and Mollic IIobgood, was, on thc day of I f 

sold by Mr. 13. .Johnston, administrator d. b. a. of Peter E. (487) 
Knight, and the proceeds thereof belonging to the said Martha 
A. Knight, towit, the sum of $942.67, was paid by said W. 11. Johnston, 
ach~nis t ra tor  d. 0. n., to JJ. R. Knight and Henry Johnston, exccutors 
of the said Martha A. Knight. 

4 That a t  thcl June Term, 1899, of the Edgcconlbe County Superior 
Court, in an action erititled W. H. Johnston, administrator d .  b. n., 
with the will annexed of Peter. E. Knight, L. B. Knight and Hcnry 
.Johnston, executors of the will of Martha A. Knight, and others, 
against MGlliani Pippen and others, a judgment was rendered in which 
Henry Johnston was appointed trustee for the sum of $445.10, to be 
held for the use and benefit of the said Pattic Pippcn under the terins 
of item 3 of thc will of the said Martha A. Knight, and Dr. Julian M. 
Baker was appointed trustee for the suin of $445.09, to be held for t l ~ e  
use and benefit of the said Mollic Hobgood under the terms of item 3 
of the will of the said Martha A. Knight, these being the amounts paid 
to  the said L. B. Knight and Henry ,Johnston, exccutors, by thc said 
W. H.  Johnston, administrator, as aforesaid. (See page 259, minute 
docket of June Term, 1899, of the Superior Court of Edgecornbe 
County.) 
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5. That the said Henry Johnston and Dr. Juiian M. Baker accepted 
said trusts and entered upon their respective duties, and they now have 
on hand the sums of $445.10 and $445.09, and some interest, respect- 
ively, and held under the terms of their said trusts. 

6. That  the said Pattie Pippen is dead, and left no child or repre- 
sentative of a child; that Joseph Pippen and William Pippen, two of 
the residuary devisees under item 3 of the will of said Martha A. 
Knight, are dead, and left no child or representative of a child or chil- 
dren; that  Mollie Hobgood is now living and has one child over 21 
years of age, who is a defendant in this action; and Walter Pippen, 
Lafayette Pippen and Thurston Pippen, the remaining residuary de- 
visees under item 3 of the said will, are now living. 

7. That on 12 March the said Walter Pippen, Lafayette Pippen and 
Thurston Pippen, the remaining residuary devisees under the will of 
the said Martha A. Knight, for proper and legal consideration, exe- 
cuted and delivered to  the said Mollie Hobgood a certain paper-writing 
by the terms of which the said Walter Pippen, Lafayette Pippen and 
Thurston Pippen did give, grant, assign, alien and convey to the said 
Mollie Hobgood, his heirs and assigns, all their right, title and interest 
which they now have or may hereafter have in and to the funds now in 
the hands of Henry Johnston and Dr. Julian 31. Baker, trustees of the 
funds paid them by L. B. Knight and Henry Johnston, executors of the 
will of the said Martha A. Knight. That on 29 April, 1915, Logan 
Hobgood, the only child of Mollie Hobgood, plaintiff in this action, in 

consideration of love and affection and $1, executed and de- 
(488) livered to  said Mollie Hobgood a certain paper-writing, by the 

terms of which he granted, assigned, aliened and conveyed to 
said Mollie Hobgood all his right, title and interest which he then had, 
or niight thereafter have, in and to said trust funds held by Henry 
Johnston and Dr. Julian M. Baker, trustees as aforesaid; and on 3 
May, 1915, Thurston Pippen and 31. V. Pippen, his wife, and Lafayette 
Pippen and Glynn Pippen, his wife, executed and delivered to said 
Mollie Hobgood a certain paper-writing, by the terms of which they 
gave, granted, assigned, aliened and conveyed to said Mollie Hobgood 
all their right, title and interest which they then had, or might there- 
after have, in and to said trust funds held by Henry Johnston and Dr. 
Julian M.  Baker, trustees as aforesaid; that  copies of these conveyances 
are hereto annexed and made a part of this allegation. 

8. That the above named parties, towit, Walter Pippen (unmarried), 
Thurston Pippen and wife, M. V. Pippen, Lafayette Pippen and wife, 
Glynn Pippen, and Logan Hobgood are the only persons, other than 
said plaintiff, who could in any way become interested in said trust 



N. C.] FALL TERM, 1915. 

funds held by Henry Johnston and Dr. Julian XI. Baker, trustees as 
aforesaid. 

The answer substantially admits the above allegations, except that 
it sets forth the exact terms of the decree under which the trust fund is 
held, as follows: 

"A decree was entered as set forth in said paragraph, appointing 
Henry Johnston trustee of the fund of $445.10 to be held for Pattie 
Pippen, and Dr. Julian M. Baker was appointed trustee for the sum 
of $445.09 to be held for Mollie Hobgood, but the terms of trust in said 
decree reads as follows, viz.: Pay to J .  M. Baker $445.09, 'to be held 
by him upon the following uses and trusts, towit: to  invest the same 
and pay the income arising therefrom annually to  Mrs. Mollie Hob- 
good, during her natural life, and a t  her death, leaving a child or a 
representative of a child, then to pay said trust fund (the principal 
thereof) to said child or representative of a child. But in the event of 
her death, leaving no child and no representative of a child, then the 
said Julian M. Baker, trustee, is to pay the income arising from said 
trust fund to Pattie Pippen, during her life, and a t  her death, leaving 
a child or representative of a child, then to pay said trust fund to such 
child or representative of a child. I n  the event that said Mollie Hob- 
good and Pattie Pippen shall both die leaving no child or representative 
of a child, the said Julian M. Baker, trustee, is to  pay said trust fund 
to Joseph Pippen, Walter Pippen, William Pippen, Lafayette Pippen, 
and T .  F. Pippen, share and share alike. 

Upon the facts, the court, being of opinion that the fund held by 
Henry Johnston, originally for Pattie Pippen, now deceased, vested, on 
such death, absolutely in the petitioner, entered judgment that  the same 
be paid to her, less certain costs and fees, and being of opinion 
that the fund held by Julian Baker, representing the original (489) 
interest of petitioner, should be further held, adjudged that,  as 
to that  portion, the trustee, Julian Baker, should continue to  invest the 
fund and pay the interest to  the petitioner during her natural life, as 
directed by the former decree. 

To which judgment the trustee, Henry Johnston, having duly ex- 
cepted, appealed. 

Allsbrook & Phillips for  plaint i f f .  
G. M.  T.  Fountain for defendant .  

HOKE, J. The fund in the hands of these two trustees was evidently 
designed and intended by the court and parties interested to  stand in 
lieu of the land and to be subject to the terms and conditions of the 
will of Martha A. Knight, by whom it  was devised. Recurring, then, 
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to  the clause of the will in question, under numerous decisions of our 
Court, it conferred upon Pattie Pippen and Mollie Hobgood, respec- 
tively, an estate in fee in one undivided half of the property, defeasible 
as to each upon her dying without child or the representative of a 
child, and, in case either died without child or descendant of such 
child, her share was to be owned in fee by the survivor, the entire 
estate being then a fee defeasible in case of such survivor's death with- 
out child or descendant, and passing, in that event, to the ultimate 
devisees, nephews of the devisor, named and specified in the will, towit: 
Joseph, Walter, William, Lafayette and Thurston Pippen, and two of 
these having died without children, the said interest was then held and 
owned by the other three, Walter, Lafayette and Thurston. Burden v. 
Lipsitz, 166 N. C., p. 523; Rees v. Williams, 164 N. C., p. 128; same 
case, 165 N. C., p. 201 ; Smith v. Lumber Co., 155 N. C., p. 389; Harrell 
v. Hugan, 147 N. C., p. 111; Whitfield v. Garris, 134 N. C., p. 24. 

Under these authorities and by the terms of the devise, the children 
of Pattie Pippen and IVollie Hobgood are not given directly any estate 
or interest in the land; their existence is only referred to as the de- 
termining event in the defeasible estates taken and held by their 
mother, and, of themselves, they have no interest except what might 
descend to them from their respective mothers. This being true, and 
Pattie Pippen having died without child or children or the descendants 
of such, the present estate in fee in the entire property is held and 
owned by Mollie Hobgood, defeasible a t  her death without child, etc., 
and in which event the property would go to  the ultimate devisees, the 
Pippen nephews, and all of these having conveyed their interest, title, 
and estate to Mollie Hobgood, there is no reason, under the terms of 
the devise, why she should not presently take and receive the entire 
fund; our decisions on the subject being to  the effect that  when the 
holders of a contingent estate are specified and known, they may assign 

and convey it, and, in the absence of fraud or imposition, when 
(490) such a deed is made, it will conclude all who must claim under 

the grantors, even though the conveyance is without warranty 
or any valuable consideration moving between the parties. This was 
held for law by a majority of the Court in I i o rne~ay  v. Miller, 137 
N. C., p. 659, in which case, it may be noted, that the contingent 
interest of Annie Slocumb was held to pass by her quit-claim deed and 
for a recited consideration of $1. I n  many of the decisions on the sub- 
ject i t  had been held that,  in order to  a valid conveyance of such an 
interest, there must have been a valuable consideration passed or there 
must have been a warranty estopping the heir by way of rebutter. 
Wright v. Brown, 116 N. C., p. 26; Foster v. Hackett, 112 N. C., p. 

; Watson v. Smith, 110 N. C., p. 6 ;  Southerland v. Stout, 68 N. C., 
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p. 446, and the. writer was of opinion that  such was the law, but a 
majority of the Court, after full consideration, having come to a dif- 
ferent conclusion and the decision being in the line of unfettering 
estates, the dissent was only noted, the writer desiring, as far as he 
could, in tliat way to give notice that the case would be no longer 
questioned and might be considered by the profession as a rule of 
property. The case of Burden v. Lipsitx, cited and to some extent 
relied upon by appellant, is not in contravention of this position. I n  
Kornegay's case, as in this, the ultimate devisees were ascertained and 
designated by namc, and they having the contingent estate, i t  was held 
that  they could convey it, and their descendants or heirs, having to 
claim through them, werc concluded by the deed of the ancestor. 
Kornegay v. Mzller, supra; Roa'enhamer 11. Welsh, 89 N. C., p. 78. But 
in Burden's case the ultimate takcrs, designated in the devisc as "the 
heirs of the devisor," were not known nor could they be ascertained till 
the preceding estate had terminated. Harrell v. Ilayan, supra; Ruch- 
anan v. Buchanan, 99 N. C., p. 308; and the claimants being required 
to  fill thc dcscription when such estate fell in, and, in that  event, taking 
the estate direct from the devisor (Sessoms v. Ressoms, 144 N. C., p. 
121), there was, therefore, no asccrtaind, recognized owner of the 
contingent ('state in a position to  make a conveyance, and thc decd 
tendered by the sons and daughters of the devisor did not assure the 
title. These rniglit not have been "the heirs of the devisor" when the 
preceding cstate terminated. 

It was urged for the appcllant that the former decree established an 
interest in the fund in favor of the children of Pattie P imen and Mollie 

A A 

Hobgood, and tllc present decree having also recognized such an in- 
terest, the same not having been appealed from, may not now be dis- 
turbed; hut we are of opinion tliat, on the record, such a position cannot 
he sustained. The former tlecrec, as stated, was designed and intended 
to preserve the fund in lieu of the property and to subject i t  to  the 
terms and limitations of the devisc, and, while the court below, mis- 
construing the devise, inay have undertaken to recognize an in- 
dependent inlcrest in the cliildren, there was nothing in that (491) 
proceeding that  conferred any such power on the court. 

As we havc cndcavored to show, the children of these first takcrs had 
no direct interest in the property; they could only take as heirs of their 
respective mothers, and if any portion of the decree went further, i t  
was entirely beyond tlhc scope of the issue and must be held of none 
effect. Nor could the judgment operate by way of estoppel, for the 
children, not being jn any way represented before the court,  hey werc 
in no way bound hy the decree, and no more should tlieir mothers be 
concluded, for i t  is a fundamental principle in the law of estoppel that  
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they must be mutual. This principle, that a judgment or decree which 
undertakes to determine rights entirely beyond the scope of the issue 
may be disregarded even in a collateral proceeding, is very well 
brought out in the case of Munday v. Vnil, 34 N. J .  L., p. 418. I n  
that  case Asa Munday, in 1841, made a deed of trust in favor of him- 
self for life and then to his wife and children. Subsequently, in 1844, 
one Ephraim Munday filed a bill to subject the property to  a debt 
against Asa, claiming that  the deed was fraudulent and void as to his 
claim. The bill was sustained and decree entered declaring that the 
deed of trust was fraudulent, null and void, of "no force in law or 
equity," and that same be delivered up and canceled, and provided 
further, that  the judgment formerly entered, in favor of Ephraim Mun- 
day, is and was a valid lien on the property. The judgment debt hav- 
ing been otherwise paid, the property was sold for costs in a suit and 
conveyed to defendant, and who was also shown to be a devisee of the 
property under the will of Asa Nunday. Case: one of ejectment, in 
which plaintiffs claimed under a deed from the sole surviving child 
and issue of Asa and Hettie Munday and to whom the trustee had also 
conveyed. Defendant claimed under the deed of sheriff and the will 
of Asa Munday, and, as stated, on the facts, a recovery by the plaintiff 
was sustained, the Court being of opinion that  the portion of the decree 
which adjudged that  the instrument was entirely void and should be 
delivered up and canceled, was beyond the scope of the issue and could 
be treated as void in a collateral proceeding. Speaking to this par- 
ticular question, Beaseley, C. J., delivering the opinion, said: "Juris- 
diction may be defined to be the right to  adjudicate concerning the 
subject-matter in the given case. To constitute this there are three 
essentials: First, the court must have cognizance of the class of cases 
to which the one to  be adjudged belongs; second, the proper parties 
must be present; and, third, the point decided must be, in substance 
and effect, within the issue. That a court cannot go out of its appointed 
sphere, and that  its action is void with respect to persons who are 
strangers to its proceedings, are propositions established by a multitude 
of authorities. A defect in a judgment arising from the fact that the 

matter decided was not embraced within the issue has not, it 
(492) would seem, received much judicial consideration. And yet I 

cannot doubt that, upon general principles, such a defect must 
avoid a judgment. It is impossible to concede that  because A and B 
are parties to  a suit, that  a court can decide any matter in which they 
are interested, whether such matter be involved in the pending litiga- 
tion or not. Persons by becoming suitors do not place themselves for 
all purposes under the control of the court, and it  is only over these 
particular interests which they choose to  draw in question that  a power 
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of judicial decision arises." And again: "The invalidity of such a 
decree does not proceed from any mere arbitrary rule, but i t  rests 
entirely on the ground of common justice. A judgment upon a matter 
outside of the issue must, of necessity, be altogether arbitrary and 
unjust, as i t  concludes a point upon which the parties have not been 
heard. And it  is upon this very ground that the parties have been 
heard, or have had the opportunity of a hearing, that  the law gives so 
conclusive an effect to  matters adjudicated. And this is the principal 
reason why judgments become estoppels. But records or judgments 
are not estoppels with reference to every matter contained in them. 
They have such efficacy only with respect to the substance of the 
controversy and its essential concomitants. Thus, Lord Coke, treating 
of this doctrine, says: "A matter alleged that is neither traversable nor 
material shall not estop." Co. Litt., 352b. 

A similar ruling was made by the same eminent Court, in Dodd v. 
Una, 40 N. J .  Eq., 672, where the position was applied and sustained in 
learned opinions by Magie, J., Depue, J., concurring, and the general 
principle has been recognized in this jurisdiction in Springer v. Shav- 
ender, 118 N. C., p. 40, and Allred v. Smith, 135 N. C., p. 443, the 
Kew Jersey decision, referred to, being cited with approval in the first 
of these cases. 

The decree in the present case being predicated upon the former de- 
cision, should, in this feature, partake of the same infirmity, except that  
in the present suit Logan Hobgood, the only child of petitioner, Mollie, 
has, with the ultimate devisees and owners of the contingent interest, 
been made party defendant. It appears in the statement of facts, how- 
ever, that  he, too, has conveyed to his mother, the petitioner, "for love 
and affection and for $1," all his right, title and interest in the fund. 

It appearing, therefore, that the fund is held in lieu of the 
property devised, and all the parties of record who have or can have any 
interest have conveyed their right and claim to petitioner, there is no 
reason that appears to us why the fund held by both trustees should not 
presently be paid her and her receipt constitute a valid voucher in the 
disposition of the trust estate. I n  order that  the decree may the better 
operate for the protection of these trustees, it may be well to amend the 
decree below so as to  direct payment of both funds to the petitioner. 
This will be certified, that the former judgment shall be modified 
and a decree entered in accordance with the rights of the parties (493) 
as declared in this opinion. 

Modified. 

Cited: Scott v. Henderson, 196 N.C. 661; I ~ e e  v. Oates, 171 N.C. 725; 
Smith v. Witter, 174 N.C. 618; Kirlcman v. Smith, 175 N.C. 582; Wil- 
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liams v. Biggs, 176 N.C. 49; 1Yobles v. ,Vobles, 177 N.C. 247; Patterson 
v. McCormick, 177 N.C. 456; Price v. Edwards, 178 N.C. 501, 502; 
Thompson v. Humphrey, 179 N.C. 56; Malloy v. Acheson, 179 N.C. 95; 
Love v. Love, 179 N.C. 117; Hollowell v. Manly, 179 N.C. 264; Benson 
u. Benson, 180 N.C. 109; Hutchinson v. Lucns, 181 N.C. 54-55; Durham 
v. Hamilton, 181 N.C. 233; Vinson v. Gardner, 185 N.C. 195; Christo- 
pher v. Wilson, 188 K.C. 761; James v. Griffin, 192 N.C. 286; Woody 
v. Cates, 213 N.C. 793; Hales v. Renfrow, 229 N.C. 240; Buffaloe v. 
Blaloclz, 232 N.C. 109, 110; Mangum v. Wilson, 235 N.C. 359; Sutton 
v. Sutton, 236 N.C. 498. 

F. 31. COOKE Y. FORENAN DERRICKSON VENEER COMPANY. 

(Filed 22 September, 1915.) 

1. Bailment-Implied Liability-Negligence-Fraud-Contracts-Insurer. 
At common law a contract of bailment places by implication an under- 

taking upon the bailee to execute the bailment purposes with due care, 
skill and fidelity, or reasonable care in protecting and caring for the sub- 
ject of bailment, which may be changed by special contract, making the 
bailee's responsibility that of an insurer, irrespective of negligence or fraud 
in the breach of the bailment contract. 

2. Same-Rent of Barge. 
Where a barge is rented under a contract that  it will be returned to 

the owner in as good condition as  when received, ordinary wear and tear 
excepted, and i t  appears that the barge was in condition to fulfill the 
requirements contemplated and that while in the bailee's possession and 
service it  turned over in the water, delaying its return: Held, the bailee 
is liable for the rent thereof until its return to the owner, irrespective 
of the question of its negligence, the only available defense being the "act 
of God or the king's enemies." 

APPEAL by defendants from Shaw, J. ,  at  the June Special Term, 1915, 
of PASQCOTANK. 

Civil action tried upon these issues: 
1. Did the defendant hire the barge from the plaintiff, as alleged? 

Answer: "Yes." 
2. Was the said barge, a t  the time of delivery to the defendant, in a 

proper condition to be used as contemplated by the parties? Answer: 
"Yes." 

3. What amount is due for rent of barge? Answer: "$175, with in- 
terest from 13 April, 1914." 

568 
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4. Was said barge injured by the negligence of the defendant while in 
its custody, as alleged? Answer: "No." 

5. If so, what damage has the plaintiff sustained by reason of the 
same? Answer : "None." 

The court rendered judgment for the plaintiffs, and defendants ap- 
pealed. 

Thomas J .  Markham, Aydlett & Simpson for plaintiff. 
Ehringhaus & Small for defendant. 

BROWN, J. I n  Roberts v. Lumber Co., 165 N. C., 4, i t  is held by a 
unanimous Court: "Where A enters into a contract with B for 
the renting of a boat, wherein it is agreed that A will keep it in (494) 
good repair and return it in good condition, and the boat is 
returned in a damaged condition, A is liable to B for damages arising 
from the breach of contract, irrespective of the question of negligence.'' 

That case fully sustains the judgment rendered upon the issues. At 
common law bailment contracts are largely implied from the character 
of the transactions. From the delivery of a chattel in bailment the law 
implies an undertaking upon the part of the bailee to  execute the bail- 
ment purpose with due care, skill and fidelity. 

The bailee is liable for reasonable care in protecting and caring for 
the subject of the bailment. Coggs v. Bernard, 1 Smith Ldg. Cases, 
7th Ed., 369. 

The parties may, however, substitute a special contract for this con- 
tract implied by law. In such cases the express agreement determines 
the rights and liabilities arising from the bailment. The bailee may 
be relieved of all liability, or he may become an insurer. A bailee may 
thus become liable, irrespective of negligence or fraud for a breach of 
the bailinent contract. Hale on Bailnients, 28, and cases cited in notes; 
Grady v. Schweinler, 15 A. and E. Anno. 161. 

This doctrine is first recognized in this State in Martin v. Cuthbert- 
son, 64 N. C., 328; TJane v. Cameron, 38 Wis., 603; Cullen v. Lord, 39 
Iowa, 302. 

In line with this doctrine it is held in Massachusetts that  a special 
promise or contract must be alleged where the ground of action is not 
the negligence of the bailee liable only for ordinary care. Kingsley v. 
Bill, 9 Mass., 198. 

The doctrine in its most advanced form is thus referred to  by the 
Chief Justice in Clark v. Whitehwst ,  at this term, in referring to the 
case of Sawyer v. Wilkinson, 166 N. C., 497: 

"Though this decision is in accordance with the weight of authority, 
there are many cases which hold that even where the party holds under 
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a contract of bailment, if there is a special contract to  return the horse 
in good condition, and the horse dies in the bailee's possession, though 
without fault on his part, he is liable for its value as insurer." 

It is stated in the record that the "defendant agreed to redeliver the 
barge in as good condition as when received, ordinary wear and tear 
excepted." Under such contract the defendant is liable for the return 
of the barge in as good condition as when received, unless prevented 
by the "act of God or the King's enemy," and is liable for the stipulated 
rent until returned. 

If the barge had gone down in a storm or had been entirely destroyed 
without the fault or negligence of defendant, so the contract could not 
be performed, a different case would be presented from the one before us. 

The plaintiff seeks to  recover the rent for this barge while in 
(495) the possession of defendant. It was delivered to defendant in 

proper condition to  be used as contemplated by the parties on 
23 February, 1914, and returned on 13 April. The barge was loaded by 
defendant with "shook," and while so loaded and under the control and 
management of defendant, i t  capsized, turning away from the wharf a t  
defendant's plant, on 24 February, 1914. 

The barge remained in defendant's possession loaded with defendant's 
"shooks" until defendant raised it  and unloaded it and returned i t  t o  
plaintiff on 13 April. Under such conditions under the contract of bail- 
ment, the defendant is clearly liable for the stipulated rent irrespective 
of any negligence upon its part. 

This case differs from Sawyer v .  Wilkerson, supra, very materially. 
I n  that  case the mule died without any fault or negligence upon the part 
of the bailee, and the animal could not be returned. Actus Dei nemini 
facit injuriam. 

It also differs from Seevers v .  Gabel and iMcEvers v .  Steamboat 
cited in the opinion in that  case. I n  those cases the property, the sub- 
ject of the bailment, was entirely destroyed by fire in one case, and an 
ice floe in the other, without the fault of bailee and which no foresight 
on his part could have prevented. 

I n  this case the barge was under the control of defendant, loaded and 
managed by him when it  sank, turning away from its wharf. It con- 
tained defendant's cargo, and it  was, therefore, necessary as well as the 
duty of defendant to  raise i t  and retain it  in its possession until the 
cargo was removed. 

I n  the meantime, as the barge was under the control and management 
of defendant until returned to the owner, his Honor correctly held i t  
liable for the rent. 

No error. 
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Cited: Sams v. Cochran, 188 N.C. 735; Lacy v. Indemnity Co., 193 
N.C. 182; Ins. L4sso. v. Parker, 234 N.C. 23. 

MRS. BECCTA MEDLIN v. WESTERN UNION TELEGRAPH COMPANY 

(Filed 22 September, 1915.) 

1. Telegral~l1-~ansn1i~sion-T1.rminal Offke - Unusual Method - Negli- 
gence. 

When a telegram received for transmission and delivery is sent by the 
company to one of its offices, not the usual one for delivery a t  a certain 
place near by, and the delivery attempted there by phone, the measure of 
the company's duty to make a prompt and safe delivery is increased, and 
where there is cvidence that by reasonable effort to drliver a t  its proper 
office the delivery would have been made in time to have avoided the 
injury complained of in the action, the question of defendant's negligence 
should be submitted to the jury. 

2. Same-Er~idencc-Trials-Questions f o r  Jury. 
I n  a n  action to recover damages for mental anquish from a telegraph 

company for its alleged negligent failure to deliver a telegram accepted 
by i t  for transmission and delivery, and addresscd in care of Roscinary 
Mills, there was evidence tendins to show that  i t  had a regular oflice whew 
it customarily delivered messages a t  the address given, both by 'phone and 
messenger service; that  addressee was well known and within the f r r e  
delivery limits of this office, but that tlie defendant transmitted the mi+ 
sage. contrary to its usage, lo anothrr town some short distance away; that  
its agent therc attempted to deliver the message by 'phone, but made slight 
inquiry there to find the addressee, and then telephoned the messaqe to 
nnother mill in the vicinity, to one of the same snrnanle hut of different 
,-ire11 name: heinq snbseqnenlly iuformctl thilt the adrlressr~ was not lo- 
cated a t  this mill, that shc \\ as a t  nnotlirr mill in the vicinity, to which the 
lnehwge had been originally adtlrrhsed. and conld he comrnunicatrd ni lh .  
replied therdo  that the nlessnqe 11ad heen already delivered ; and it f n r l h ~ r  
al)l)cariug that tlie sender's irtldress had been left a t  the receiving poiat, 
~ ~ l i o  thereafter, almn inqniry. n a s  inforinetl by the company's ngrbnt that 
the nressagc hail probably brcn delirered. for. if not, a srrr icr  mc.ssare 
\~-onld havc been received. llcl(7. \nfficirnt eTidenee to be submitted to the‘ 
jnry npon the question of defe~idant's actionable neqligmce in failing 50 
clelirrl the nrwsage, erpec4iia11y ,IS nffri?.vnrtls the colnlmny was informed, 
:tt the place of destination, that scl~tlee \\;IS there and wonld be brought to 
the telephone to receive the message, nncl this offer was ignored. 

3. Telqraplks-Efforts to Deliver-Evidence-Negligence. 

i ~ h e r e  a telegraph company has accepted for transmission and delivery, 
over its own and a telephone line, a telrgram addressed care of Rosemary 
Mills, i t  is its dnty to make reasonable effort to deliver the messaqe by 
phone or messenger a t  the place specified when within its free delivery 
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limits, if such service was required for its delivery; and under the cir- 
cumstances of this case, it  is held that its failure to have done so is evi- 
dence sufficient to take the case to the jnry upon the qnestion of its nction- 
able negligence. 

4. Contributory Kegligence-Pleadings-Trials-Burden of Proof. 
Contributory negligence, when relied upon as  a defense, must be nlleged 

in the ansver, and the burden of proof will be on the defendant to estab- 
lish it. 

5. Telegraphs-Contributory Xegligence-Inaccurate Address. 
Where i t  appears that  a telegraph company, by the exercise of the care 

required of it, could have delivered the message, the subject of the suit, 
though inadequately addressed, contributory negligence in  not giving a 
more definite or accurate address cannot successfullp be interposed as  a 
defense, especially where no inquiry was made of the sender for a better 
address. 

6. Telegraphs - Xessages Collect - Acceptance of Message - Evidence - 
Nondelivery-Prima Facie Case. 

Where a telegraph company accepts a message for transmission and 
delivery where the tolls have been paid, or without demanding their pay- 
ment on delivery thereof, and there is evidence that the message had not 
been delivered, a prima facie case of negligence is made out in plaintiff's 
favor, calling upon the defendant to show matters in excuse. 

7. Telemaphs-Xegligence-Instructions-Proximate Cause. 
In  an action to recover damages for ~nental  anguish for the alleged 

negligent delay of a telegraph company in delirering a message, thereby 
preventing the plaintiff from attending the funeral of her mother, an in- 
struction by the court that the plaintiff must show the negligent failure 
of the defendant in not delivering the message; that this must have pre- 
vented plaintiff from attending the funeral, and thereby have caused the 
mental anguish, is sufficient upon the question of proximate cause. 

8. Instructions-Special Requests-Appeal and Error .  
d refusal by the trial judge to give correct requests for special instruc- 

tion is not error, if they are  substantially given in the charge. 

(497) APPEAL by defendant from Ferguson, J., a t  the Spring Term, 
1915, of HALIFAX. 

Plaintiff sued for damages on account of the alleged negligent failure 
to deliver a telegram in the following words and figures: 

CHARLOTTE, 4 May,  1914. 
To Beccia Medlin,  Care X i l l ,  Rosemary,  S. C .  

Come home a t  once. Your mother is dead, Elizabeth Edwards. 
Rush. (Signed) S. C. MCCALL. 

Elizabeth Edwards, mother of plaintiff, had died in Charlotte a t  8 
o'clock in the morning of 4 May,  1914, which was Monday, and the 
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message was sent by S. C. McCall, a t  the instance and request of Mrs. 
Mary C. Jonas, sister of plaintiff'. The toll for the transmission of the 
telegram by wire and telephone to Rosemary was prepaid for Mrs. 
Jonas by McCall, who was a cousin of plaintiff and Mrs. Jonas. The 
operator a t  Charlotte told him that  i t  would cost 25 cents for message 
and 20 cents for telephoning it to  Rosemary Mills. He gave her, the 
operator, the address at Charlotte, so that the answer could either be 
telephoned to him or Mrs. Jonas or delivered by hand. He and Mrs. 
Jonas lived within the defendant's free delivery h i t s .  McCall re- 
mained a t  the Edwards residence all that day. No answer came, and 
no service message up to  11:45 p.m., about fifteen hours after message 
was sent, and he then called up defendant's office and inquired about 
message. The operator said, "Wait a minute," and he waited, and was 
then told that "If the message had not been delivered it would have 
been sent back." The copy of the message offered in evidence had 
these entries: "Phone 646-L, 1013 Caldwell Street." The funeral was 
held at 1 o'clock p. m., 5 May, 1914, and if prompt delivery of the 
message had been made, the plaintiff could easily have reached Char- 
lotte at midnight of 4 May,  and a t  the latest before the funeral. If 
Mrs. Jonas had heard from her sister in reply to her message, the 
funeral would have been postponed until her arrival. She heard of her 
mother's death the first time on Thursday, the 7th, at  3 p. m., by letter, 
and on Saturday saw a copy of the message by going to Weldon for it. 
She left on Saturday night train, and reached Charlotte Sunday. 

Plaintiff testified: "There has been a telegraph office a t  Roanoke 
Junction ever since I have been in Rosemary. I have sent and 
received messages from this (Roanoke Junction) office. It is (498) 
about one-half mile from this telegraph office at Roanoke Junc- 
tion to  where I live. It is about one-half mile to  where I was at work 
on 4 May, 1914. Prior to  4 May, 1914, when I received messages from 
the Western Union Telegraph Company's office a t  Roanoke Junction 
they were delivered to  me by hand, by a young man from the office a t  
Roanoke Junction. Prior to 4 May, 1914, I regularly received mail 
addressed to 'Beccia Medlin.' " 

She introduced the envelopes of several letters addressed to and re- 
ceived by her in the name of Mrs. Medlin, Mrs. Beckie Aledlin, and 
Mrs. Rebecca Medlin, Rosemary Mills, Roanoke Rapids, N. C., or 
simply Roanoke Rapids, or Rosemary Manufacturing Company, Roan- 
oke Rapids, N. C. ;  the Rosemary Mills being well known in that 
section, Weldon and its environs. She was known among the people 
where she lived and with whom she associated as Mrs. Anna Rebecca 
Medlin, by which name she was christened, and as "Beckv" Medlin, 
Mrs. Anne Medlin, and Mrs. Rebecca Medlin. Her husband's name is 
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Charles W. Medlin, and they have lived in Rosemary fourteen years, 
and are well known there. 

S. M. Thompson, who lives a t  Rosemary Mills, testified that he had 
known plaintiff as Mrs. Becky bledlin for four years. She lives near 
his home. He further stated that defendant delivered messages often a t  
Rosemary Mills by its messenger boy from Roanoke Junction, and that  
he frequently directed him to the parties addressed; the defendant's 
office being a quarter or a half of a mile from his store in Rosemary, 
and the mill a little nearer to the office. 

The operator a t  Charlotte testified that  S. C. McCall told her a t  the 
time he filed the message that Mrs. Medlin "worked in the mills," and 
to address it care of "the mills." She asked him to make it fuller, but 
he said "care of mills" was all he could do, and this mas all the in- 
formation the witness could get. 

The operator a t  Weldon, N. C., testified that  he received the message 
on time 4 May, 1914, and called up Roanoke Rapids telephone office and 
asked for Rosemary Mills. Some one answered and he asked if he 
knew Becky Medlin, and he said, "No," she was not at the mills. He 
could not say whether he 'phoned the message to Rosemary 3Iills or 
not. He then called Patterson Mills, and they answered that they knew 
a Medlin, by name T. W. Medlin, and he gave them a copy of the 
message. He called Patterson Mills again in half an hour, and the lady 
said no copy of the message was there, and she thought it had been 
delivered. He also mailed a copy of the message to  Mrs. Becky Medlin 
a t  Rosemary Mills in time to reach that place by the 12:07 p.m. train 
the same day, but he did not call up Rosemary and read the message to 
them; that  was all he did about it. Mrs. Medlin afterwards testified 
that  she never received the message by mail, although her husband 

went to the postoffice in the evening after the time when the 
(499) defendant's operator said the message should have been there. 

A. C. Medlin, witness for defendant, testified that he received 
the message from the young lady at Patterson Mills, and inquired in 
the mill for the addressee, and, not being able to find any one by that  
name, he returned the message and told then? they would probably find 
Mrs. Medlin a t  Rosemary Mills, and there were some of the Medlins 
who lived there, but he did not know their names. He got the telephone 
message between 9 and 10 o'clock on Xonday, 4 May, 1914. I n  an 
hour or so "he talked to the Western Union himself, and told them there 
were no Medlins at Patterson Mills, but there were some Medlins a t  
Rosemary Mills," who were not related to  him. On Wednesday or 
Thursday, the 6th or 7th day of May, he was called over the long- 
distance telephone by some one who wanted C. TV. Medlin. He  sent for 
him to Rosemary Mills. He came, and witness told him about the 
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message of Monday. He said that  he had not received it. Patterson 
town is not Rosemary, but a half or a mile amay. The witness, who 
was called by the defendant, further testified: 

"I did not tell the Western Enion that  the telegram had been de- 
livered. I did not tell the Western Union that I mould try to find them. 
I told the Western Union that probably she would find them a t  Rose- 
mary." 

The postmaster a t  Rosemary testified : That he did not recall whether 
or not he had received letters for Becky Medlin, but had been there only 
one month before 4 May, 1914. "I cannot say that  these envelopes were 
delivered to  Mrs. Medlin. I do not remember every letter delivered to 
her. He (C. W. hledlin) has a box at Rosemary. The defendant has 
an office a t  Roanoke Junction and received telegrams there for Rose- 
mary and delivered then1 over the 'phone. I received and delivered a 
letter for Mrs. C. W. Medlin." 

T. W. Medlin, defendant's witness, testified that  he was superin- 
tendent of Rosemary Mills, and was 'phoned about the telegram, and 
answered that he did not know Becky Medlin, but gave them the names 
of I. D. and C. W. Medlin. Mrs. Medlin's name was on the pay roll 
as "Mrs. Medlon," or "Mrs. C. W. Medlin," not as Becky hledlin, but 
she was the only Mrs. Medlin on the roll. They did not tell hini the 
nature of the message. 

H. L. Grant, defendant's witness, testified that he is defendant's claim 
agent, and as such, about one week after 4 May, 1914, he inquired at the 
postoffice, of Superintendent Mullin, and a neighbor across the street, if 
they knew Becky Medlin, and they ansn-ered "No," but that he found 
her husband, C. W. Medlin. 

Witnesses of defendant, in rebuttal, testified that  the defendant de- 
livered messages by hand and by 'phone from Roanoke Junction to  
Rosemary Mills, and that they knew C. \I7. Medlin, husband of 
plaintiff, and that Mrs. hledlin, his wife, was the only woman of (500) 
that name in the mills on 4 May, 1914. There was also evidence 
that no copy of the message, if ever mailed, was received by Mrs. Becky 
Medlin. 

S. C. McCall also testified that the agent a t  Charlotte did not ask 
him for a better address. 

C. 0. Boyd, witness for plaintiff, testified: "I worked in a store a t  
electrical work; am an electrician. On 4 May, 1914, I was in R. E. 
Shell's general mercantile store a t  Roseniary, iY. C. The Western Union 
called up (the store) from Weldon, and I answered the 'phone. She 
said that  they had a telegram for Becky Medlin and asked nie if I knew 
her. I said, 'Yes,' and I asked her (the operator) if she wanted me to 
get Becky Medlin to  the 'phone, and I offered to get her to  the 'phone 
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for them. She (the operator) said, 'Wait a minute.' I n  five or ten 
minutes she called up and said she had delivered it  to the Patterson 
Mills. I told her that  she had delivered it  to  the wrong place. I have 
been knowing her (indicating the plaintiff) as Becky Medlin for ten or 
twelve years. It was a lady who called nie over the telephone; said 
she was in the Western Union Telegraph office in Weldon. It was some 
time before dinner." 

There was evidence tending to show severe mental anguish caused 
by the defendant's negligence in not delivering the telegram, and dam- 
ages resulting therefrom. 

The defendant tendered an issue as to contributory negligence, which 
the court refused to  submit to the jury, and the defendant excepted. 
The defendant requested the court to  give the following instructions to  
the jury: 

1. Before the plaintiff is entitled to recover, she must satisfy you by 
the greater weight of the evidence that the facts are true as she contends 
they are; failing in this, she would not be entitled to  recover. 

2. It is not mental anguish alone which entitled the plaintiff to  re- 
cover damages, however she may have suffered, but i t  must be coupled 
with the negligence of the telegraph company, and, too, that  negligence 
must be the proximate or actual cause of the injury, as in other cases. 

3. The plaintiff, before she can recover, must show to you and prove 
by the greater weight of the evidence that  there was no negligence on 
her part, either directly or indirectly or in continuous sequence, con- 
tributing t o  or helping to bring about her alleged injury as in other 
cases. 

4. Telegraph companies are only bound to the exercise of that 
measure of care and diligence which a man of ordinary prudence would 
use under like circumstances. They must be prompt and diligent, i t  is 
true, but to demand more of them would be t o  apply a rule which would 

result sometimes, if not in the larger majority of cases, in op- 
(501) pression and gross injustice. The law will require of them their 

full duty, and no more. 
5. You mill take into full consideration the contract between the 

parties put in evidence by the plaintiff. You will consider the figures 
"25-20" on the message, which is the contract, as corroborative, or help- 
ing to  prove, the defendant's contention that  McCall, who sent the mes- 
sage, was told that  i t  would have to be sent part of the way over a 
'phone line. 

6. The Court instructs you that  there is no evidence of delay in trans- 
mitting the message by the telegraph company. 

7. If you find from the evidence the fact to be that  the delay and 
failure to  deliver happened after the message was passed to  the 'phone 
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line, then the telegraph conipany would not bc liable, and you will an- 
swer the issue as to contributory negligence of defendant, "No." 

8. If you find that the way in which the message was addressed 
caused, or helped to cause, the failure in the prompt delivery of thc 
message, then you are instructed to  answer the issue as to  negligence, 
"No." I n  considering this view you will take into consideration that  
the plaintiff was called for over the 'phone from Charlotte, and not 
found; that  no letters were received a t  the postoffice addressed as the 
message was; that a letter addressed, shortly after the message was 
sent, to  Mrs. C. W. Medlin, was promptly received, she being the 
plaintiff. 

9. If you find that  the message was delivered a t  the Rosemary Mill, 
then the defcndant company would not be liable, the message being ad- 
dressed "Care of the Mill," and you will answer the issuc as to negli- 
gence, '(No." 

10. If you come to consider damages, the law rqui res  that you do 
not allow anything a t  all for natural grief and sorrow, for this must 
come to all; you can only allow for the grief or anguish which is caused 
directly by the negligent act of the defendant. 

11. The law permits the sender of a telegram or the onc to whom it  
is sent, where there is no reasonable effort made to deliver tlic telegram, 
and the telegraph company is guilty of negligence in not delivering the 
message, to recover damages, as a punishment to the conipany for neg- 
lecting its duty to the public. 

12. If you find the facts to be that  the defendant made the efforts to 
deliver the message as contended for by it, then the court instructs you 
that  in law it  made a reasonably diligent effort to deliver the message, 
and you arc instructed to  answer the issuc as to the negligence, "No." 

13. The message being addressed to "Mrs. Beccia Mcdlin," the court 
instructs you that  the word "Beccia" does not spell "Bcckie," and the 
message was not addressed to  Mrs. Beckie or Rebecca Mcdlin, and you 
will answer the issue as to  negligence, "No." 

These prayers will be referred to liereaftcr in the opinion 1502) 
The court stated the issues and contentions of the parties, and 

gave the following, among other, instructions to the jury: 
1. The plaintiff alleges that  if the message, which it is admitted was 

receivcd by the defcndant company, had been promptly transmitted and 
delivered to  her, she could and would have attcnded the funeral of her 
mot,her in Charlotte, and that, by reason of the failure of the defendant 
to  transmit and deliver the message she did not know of her mother's 
death until after she was buried, and that  this caused her mental 
anguish. 
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2. The defendant contends that it did all that  i t  reasonably could do. 
It received the message from the sender, McCall, and told him that  i t  
would have to be sent by 'phone, and that  they undertook to deliver the 
message, but could not find the sendee of the message. Evidence has 
been offered for your consideration and you are the sole judges of the 
credibility of the testimony and the weight to  be given it. 

3. The burden of proof is on the plaintiff by the greater weight of the 
evidence to  show the negligence of the defendant, and also the mental 
anguish which she suffered in consequence of that  negligence. It was 
the duty of the defendant when it  received the message to forward it  
promptly, it being what is called a "death message," that is, announcing 
the death of a near relative, and to take or make such reasonable efforts 
to deliver the message pronlptly as mias reasonably necessary in order 
to  do it, within the means which were a t  the command of the defendant 
or reasonably could be a t  its command. The defendant contends that  
the information which it received from S. C. McCall was that  he did not 
know her address more than that it was Rosemary, N. C., and that she 
worked in the mill, and, in order to  expedite the delivery of the message, 
i t  was written on the face of it "Care of the Mills." 

4. The defendant contends that when the message was received a t  
Feldon she called up the mill a t  Rosemary, and was informed that there 
was no such person there; that then she tried to  find her a t  the Patterson 
Mills, and they thought they had accomplished all that  they could do. 

5 .  If you should find from the evidence that  the defendant delivered 
the message or attempted to deliver the message at the mill, and that 
was all the information the defendants could acquire, after reasonable 
inquiry, then the plaintiff would not be entitled t o  recover. 

6. If you should find that the defendant, in making an effort to dis- 
cover the plaintiff, called up sonie person over the 'phone a t  Rosemary, 
and was informed by that  person that  he knew Rebecca Medlin, and 
that he proposed to call her to  the 'phone, and the defendant, if its agent 
had that information, and carelessly failed to  deliver the message or to  
have the plaintiff called to the 'phone, so as to  deliver the message, that 

would be negligence, and the plaintiff would be entitled to  re- 
(503) cover, if you should further find from the evidence, by its greater ' 

weight, that the failure prevented her from attending her 
mother's funeral. 

7. If you reach the second issue you must eliminate from your con- 
sideration the grief and sorrow which the plaintiff suffered on account 
of the death of her mother. She had no information contained in the 
message which would have enabled her to reach the bedside of her 
mother and look on her again while she was living, and therefore she 
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could not recovcr anything from the fact that her mother died without 
her being able to  be with her or to  see her. 

8. You cannot give anything to punish the defendant company. This 
action is not t,o punish the defendant company because it  did not deliver 
the message. It is a suit brought to compensate the plaintiff for mental 
anguish mliicli she suffered, if any, by reason of the negligence, if any, 
of the defendant, and she can have compensation only for whatever 
rncntal anguish you may find she suilered which grew out of the fact 
alone that  she failed to  get the message in time to see her mother after 
her death and before her funeral. 

9. A case of this kind is one in which the jury have no r i g l i t a n d  
this is so in all cases-to be influenced by their prejudices for or against 
either tlic plaintiff or the defendant. Those arc matters which may 
exist outside the courthouse, but when you come into the court i t  is 
your duty to  find the facts from the evidence. 

10. If you find in favor of the plaintiff on tile first issue, then you 
exercise your judgment according to the evidence and proof and find 
what amount of darnages she is entitled to recovcr because of mental 
anguish, and that  will be your answer to  the second issue. If you an- 
swer the first issue "No," then you need not answer t,lie second issue. 

Upon the issues submitted to  the court, the jury returned the follow- 
ing verdict : 

I .  Was the defendant guilty of negligent delay in the transmission or 
delivery of the message sued on, as alleged in the complaint? Answer: 
'(Yes.', 

2. What damages, if any, is the plaintiff entitled to recover? Answer: 
"One thousand dollars." 

Judgment was entered thereon, and defendant appealed. 

John L. Rridgers, of Tarboro, and A. S. Barnard, of Asheville, for 
appellant. 

Knight. Peebles d? Harris, and Gay & Midyette, of Jackson, for ap- 
pellee. 

WALKER, ,J., after stating the facts as above: The evidence in this 
record shows a flagrant case of negligence, not only in one respect, but in 
several. Thc defendant, for a consideration, undertook to transmit and 
deliver this message to  the sendee a t  Rosemary Mills, and it  did 
neither with that  degree of care, nor with a proper regard for her (504) 
rights, which the law and its express agrcernent exacted of it. 
There was negligence in the transmisison of the message, as i t  was sent 
to  Weldon, N. C., when both its duty and its custom required that ~t 
should have been sent to  its office a t  Roanoke Junction, which is but a 
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quarter or half of a mile from Rosemary Mills, and where it  had both 
communication with the latter place by telephone and delivery mes- 
senger. That was manifestly the proper office a t  that end of the line to  
which the message should have been sent. But having selected the 
wrong office rather increased the measure of its duty to make a prompt 
and safe delivery. But just here it  again failed in the exercise of 
ordinary care; for after making slight inquiry over the 'phone line a t  
Rosemary, which was altogether too inadequate, defendant's operator 
a t  Weldon called up Patterson Mills, for no good reason, so far as ap- 
pears, and was told that  they knew "a Medlin" and "gave them a copy; 
think they said i t  was T. W. Medlin." This copy was delivered to  
A. C, Medlin, who, "not being the sendee or akin to her," returned i t  
to  the lady operator a t  Patterson Mills, after making further inquiry 
and search for Beckie Medlin, and told her that there was no one of 
that  name there, and that  she would probably find her a t  Rosemary 
Mills; there being some Medlins who lived there. This seemed to 
satisfy the operator a t  Weldon, simply because he had been told by 
some one that  he or she thought it had been delivered a t  Patterson 
Mills, and notwithstanding the message from A. C. Medlin that i t  had 
not been and could not be delivered there. The effort to  deliver the 
message was then relaxed. It was not sent to Roanoke Junction to 
be delivered by a messenger, if the telephone calls proved to be un- 
availing, and who, no doubt, by diligent search could have found Mrs. 
Medlin a t  Rosemary Mills, as there was only one woman by that name 
on the pay rolls, nor was any further and proper effort made to find 
her a t  the place to  which the message was addressed, although, as she 
testified, she had received telegrams there from the Junction. They 
merely asked T. W. Medlin, superintendent of the mills, over the 
'phone, if he knew her, and he replied that he did not, but afterwards 
testified that there was but one Mrs. Medlin in the mills. She had 
lived a t  Rosemary with her husband for fourteen years, and he was 
well known; there being only three Medlins there-C. W. Medlin and 
his wife, Anna Rebecca (the plaintiff), and J .  D. Medlin. But if the 
defendant was in doubt or unable to deliver the message, its plain duty, 
as often decided by the Court, was to  wire back to Charlotte for a 
better address, and it  would have been forthcoming, as the sender had 
left both his 'phone and street address, for the very purpose, with the 
operator there. S. C. McCall, who had delivered the message at Char- 
lotte to  the defendant for transmission, knew the sendee well, and, of 

course, her sister, Mrs. Jonas, could have given a fuller and more 
(505) accurate address if one was required. It was clear negligence 

not t o  have sought this information by a service message to  
Charlotte. Hendricks v. Telegraph Co., 126 N. C., 311; 35 S. E., 543; 
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78 Am. St. Rep., 658; Noaylin v. Telegraph Go., 161 N. C., 395; 77 
S. E., 417; Ellison v. Telegraph Go., 163 N. C., 5;  79 8. E., 277, and 
cases cited a t  page 13. But to  the several acts of negligence already 
mentioned-namely, the failure to make adequate inquiry and search 
a t  Rosemary Mills, the incorrect delivery a t  Patterson Mills, to  which 
the message was not addressed, the failure, in the beginning, to  send it  
to  Roanoke Junction, the proper station, under all circumstances, and 
the failure to  wire back to Charlotte for a bctter address-there was 
superadded the crowning act of negligence in failing to  accept the offer 
of C. 0. Byrd to bring tlie sendee to  the 'phone a t  Rosemary Mills, 
after he had told the operator a t  Weldon, in answer to his service mes- 
sage of inquiry, that he knew Beckie Medlin and would perform the 
service. I n  reply to this offer the operator said, "Wait a minute," and 
five or ten minutes thereafter, he was called over tlie 'phone and told 
that the message had been delivered a t  Patterson Mills. This was not 
only gross negligence, but i t  is passing strange that such an answilr 
was given after T. W. Medlin had informed the Weldon operator that  
Beckic Medlin did not live a t  Patterson hlills and could not be found 
therc. As Reckie Medlin did not arrive a t  Charlotte on the first train, 
inquiry was made a t  the office of the defendant a t  that  place as to 
whether the telegram was delivered, and the inquirer was told that "if 
i t  had not been delivered, i t  would have been scnt back." Well, i t  was 
not delivered, and why was it not sent back, if this is the rule of thc 
company, so that  the plaintiff could have been notified promptly of its 
nondelivery and taken steps to  insure a better service? 

The defendant should have made diligent inquiry and search for thc 
scndee a t  the Rosemary Mills and elsewhere in Rosemary village, if she 
was not found a t  tlie mills. Npndricks v. I'elegruph Co., 126 N. C., 
312; 35 S. E., 543; Am. St. Rep., 658; Kivett v. Telegraph Co., 156 
N. C., 296; 72 S. E., 388; Cogdell v. Telegraph Po., 135 N. C., 431; 
47 S. E., 490; Ifinson v. Telegraph Co., 132 N. C., 467; 43 S. E., 945. 
But it  is sufficient to sustain the verdict that thc defendant failcd to 
avail itself of the offer of C. 0. Dyrd, for undcr the charge of the court 
the jury have evidcntly found that  the offer was made and not ac- 
cepted. I n  whatever light the case is viewed, there was negligence on 
the part of the defendant. 

Defendant asked that  an issue as to contributory negligence be sub- 
mitted t o  the jury, which was not done. We discover no contributory 
negligence of the plaintiff in the case. The address was sufficient, if 
defendant had exercised even ordmary care. C. 0. Byrd informed thc? 
defendant that Beckie Medlin, the addressee, was a t  Rosemary 
Mills, and could be brought to the 'phone to receive tlie message, (506) 
but defendant would not accept this proffer of his services. It 
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cannot, therefore, be heard to say that the address was imperfect, when, 
had it not been for its negligence, if not perverseness, the telegram 
would have been delivered to the right person and by that name, nor 
can i t  plead contributory negligence successfully, when it appears that 
due diligence, if i t  had been used by it, would have resulted in a true 
delivery with the address it  had. I t  is proper to  submit such an issue 
where there is any evidence to support i t ,  and it  is pleaded in the 
answer. It is not required of the plaintiff to show that she is free from 
contributing fault, as contended by the defendant. That is a matter 
of defense, and the burden of proof is upon defendant. iMullinax v. 
Telegraph Co., 156 N. C., 541; 72 S. E., 583. Where plaintiff proves 
the delivery for transmission of a prepaid message, or one accepted for 
transmission without demanding the toll in advance, and a nondelivery 
of the same, i t  makes out a prima facie casc, casting the burden on the 
defendant of showing any matters in excuse for its failure to deliver the 
message. Hoaglin v. Telegraph Co., supra, and cases cited therein. 

The defendant's counsel contended that the question of proximate 
cause was not properly submitted to the jury, not being necessarily 
involved in the two issues which the jury passed upon; but a slight 
reference to  the charge will demonstrate that the court fully instructed 
the jury as to  this phase of the case. It is unquestionably true that  
negligence alone is not actionable, unless it has proximately caused the 
injury, and so in this kind of case the plaintiff must prove, in order to  
recover, that  the message was not delivered by reason of defendant's 
negligence or breach of duty, and that  its nondelivery or delayed de- 
livery, as the case may be, was the proximate cause of the mental 
anguish alleged t o  have been suffered. Hocutt v. Telegraph Co., 147 
N. C., 186; 60 S. E., 980; Hauser v. Telegraph Co., 150 N. C., 558; 64 
S. E., 503; Hoaglin's case, supra. The court instructed the jury that 
the negligent failure to  deliver the message must have prevented plain- 
tiff from attending the funeral of her mother, and thereby have caused 
her to  suffer mental anguish, and that this must be shown by plaintiff 
before she could recover. The language mas plain enough for an intelli- 
gent jury to  understand what was meant. 

As t o  the instructions requested by the defendant, those which were 
correct the court gave, a t  least substantially, in its charge, and those 
not given were properly refused. Whether the defendant made a rea- 
sonable effort to  deliver the message was a question for the jury, and 
the court instructed them fully and correctly in regard to what would 
constitute due diligence. But the uncontroverted facts showed a clear 
case of negligence. Some of the prayers were not in accordance with 
the evidence. It is unnecessary to consider them in detail. The 
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charge was a fair exposition of the law applicable to the evi- (507) 
dence, and, if anything, was liberal toyards the defendant. 

The case was ably and ingeniously presented to us by the defendant's 
counsel, and remarkably so, considering what a small margin there was 
upon which to base a successful defense. 

There was no error committed at the trial. 
h'o error. 

Cited: Howard v. Telegraph Co., 170 S.C. 499; Butler v. Telegraph 
Co., 178 N.C. 545; Michaux v. Rubber Co., 190 N.C. 619; Russ v. Tele- 
graph Co., 222 N.C. 506. 

A. W. GARD AND WIFE, ELIZABETH, AKD VERTIE BURTON v. CORA L. 
XBSON AND HER HUSBAED, Z. L. MASON. 

(Filed 22 September, 1915.) 

Deeds a n d  Conveyances-Conditions Subsequent-Restraint of Marriage. 
Where a deed to land is clearly and unambiguously expressed, and con- 

veys it  to another, but upon a condition subsequent in general restraint 
of marriage, the condition, as  a general rule, will be disregarded; and a 
conveyance of the land to C., with full covenants of warranty, but if C. 
should marry, the property shall revert to the grantor, is construed to 
be in  fee simple, the condition annexed being in general restraint of mar- 
riage, and therefore void. Miller's case, 159 iY. C., 123, cited and distin- 
guished. 

APPEAL by defendant froin Justice, J., at the February Term, 1915, 
of PASQKOTANK. 

Proceedings for sale of land for division, instituted by plaintiffs be- 
fore Superior Court Clerk of Pasquotank County. Defendant having 
pleaded sole seizin of the land in Cora L. Mason, the cause was trans- 
ferred to  the civil-issue docket of Superior Court of said county. 

At close of plaintiff's testimony, on motion, there was judgment of 
nonsuit, and plaintiff excepted and appealed. 

Aydlett  & Simpson and J .  B. Leigh for plaintiff. 
Ward & Thompson for defendant. 

HOKE, J. On the hearing it  was made to appear that on the first 
day of August, 1911, T. M. Gard and his wife, Colinda, executed to  
their daughter, Cora L. Gard, a deed in fee simple for the house and 
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lot in controversy, with full covenants, and that, just after the descrip- 
tion of the property, the said deed contained the following provision: 
"It is understood and agreed between all the parties herein that if the 
said Cora L. Gard marries, this property reverts back to the said 
grantors, their heirs and assigns"; that, a t  the time of the execution of 
the said deed, the grantors had three children, plaintiffs, A. TT. Gar4 

and his sister, Vertie Burton, and Cora Gard, grantee in the 
(508) deed, who was then single, living on the property with the father 

and mother; that the mother died in 1911, the father in April, 
1913; that Cora L. Gard, grantee in the deed, intermarried with her 
codefendant, Z. L. Mason, in February, 1913, and, after the death of 
the father, the other two children, A. W. Gard and his sister, Vertie 
Burton, instituted this proceeding against Cora and her husband, claim- 
ing that, under and by virtue of the stipulation in the deed, the title 
had reverted to all the children and heirs a t  law. Defendants con- 
tended that the stipulation was void as being in restraint of marriage, 
and his Honor being of that  opinion, judgment of nonsuit was entered, 
as heretofore stated. 

It is the principle very generally recognized here and elsewhere that,  
when an estate has been definitely conveyed to another, a condition 
subsequent, in general restraint of marriage, will, as a rule, be dis- 
regarded. I n  re Miller, 159 N. c . ,  p. 123; Watts v. Griffin, 137 X. c., 
p. 572; Otis v. Prince, 76 iMass., 581; Phillips v. Ferguson, 85 Va., 1 
L. R. A., 837; Lowe v. Doremus, 84 N. J. L., 658; Sullivan v. Gavesclze, 
229 Mo., 170; I n  re Alexander, 149 Cal., 151; 2 Devlin on Deeds, 3d 
Ed., p. 1792. 

The instrument being free from ambiguity, the language expressing 
plainly and distinctly the meaning of the parties, there is no place for 
extraneous evidence in aid of its interpretation; Gilbert v. Shingle Co., 
167 N. C., p. 286, and the case presented is that of a deed with full 
covenants, conveying the property to feme defendant and containing a 
stipulation in the nature of a condition subsequent in general restraint 
of marriage and we concur in the ruling of his Honor that the stipula- 
tion is void. 

We are reminded that in Miller's case, 159 N. C., 123, the provision 
in apparent restraint of marriage was upheld, and it is insisted that  the 
decision is direct authority in support of plaintiff's position, but, in 
Miller's case, it will be noted that  there was language on the face of 
the will which tended to show that  a conditional limitation was in- 
tended, and much stress was given, also, to  the fact that  there was a 
limitation over, a circumstance that  is usually made determinative in 
personal property and is always allowed much weight in cases of real 
estate. 
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Speaking to this question, in Miller's case, the Court said: "Even 
though tlic words used may, in strictness, be those of condition subse- 
quent, if there be a limitation over to a third person, the courts arc 
inclined to consider it as an estate upon limitation rather than one upon 
condition. 

It seems that this fact of a limitation over is only allowed as con- 
trolling in cases of bequests of personalty. See notes to case of Cop- 
page v. Alexander heirs, supra, reported in 38 Am. Dec., p. 159; but 
both Blackstone and Kent speak of it as prevailing in devises of realty 
also. 4 Kent, p. 126; 2 Blackstone, p. 155. But whether made determi- 
native in cases of real property or otherwise, and whether the 
facts bring the prcsent case within the principle or not-and we (509) 
are inclined to think they do (see Btillwell v. Knapper, 69 Ind., 
558)-the fact that there is such a limitation over should always be 
given full and propcr weight in arriving at  t11c mind and will of the 
testator and determining whether the disposition made of the property 
shall be considered an estate upon limitation or a condition in terrorem, 
void as being in general reslxamt of marriage." 

In our case, there is no perplexity by reason of the language used, nor 
is there any limitation ovcr, but, as stated, an ordinary deed with full 
covenants, containing a stipulation in general restraint of marriage. 

We find no crror in the trial, and plaintiff's judgment of nonsuit 
must be affirmed. 

No crror. 

Cited: Bryan v. Harper, 177 N.C. 310, 311; Griflin u. Doggett, 199 
N.C. 708. 

J.  I. BROWN AND WIFE v. WESTERN UNION TELEGRAPH COMPANY. 

(Filed 22 September, 1915.) 

1. Telegi~aphs-Principal and  Agent-Telephones-Local Operator. 
Where the local operator of a telephone company a t  a point where a 

telegraph company has no office, is also the agent of the latter company 
to receive messages there and telephone them to a near-by town, to the 
office of the telegraph company for transmission and delivery, the receipt 
by the local operator of such messages is a receipt thereof by the tele- 
graph company, making i t  liable for the actionable negligence of the local 
operator in not promptly telephoning them. 

2. Same-Trials-Evidencestatutes. 
Where there is evidence tending to show that  the local agent of a tele- 

phone company customarily received messages from its subscribers, to 
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be telephoned to the office of a telegraph company a t  a near-by town for 
transmission and delivery over the latter's system, made out tickets there- 
for against the telegraph company and collected for the telegrams a t  the 
end of the month and remitted the money to the telegraph company, it 
is held sufficient to be submitted to the jury upon the question of whether 
the agent of the telephone company was also the agent for the telegraph 
company. Revisal, see. 440 (1). 

3. Pleadings-Variance-Proof-Statutes. 

Where the complaint in an action against a telegraph company for 
damages for its negligent delay in the transmission and delirery of a 
message alleges that  the defendant received the telegram sued on a t  i ts  
office a t  A., and the evidence tends to show that  i t  was received a t  B., 
a near-by point, and telephoned to A. by the defendant's agent there, and 
there is nothing to indicate that the defendant mas misled or was unpre- 
pared to meet the evidence introduced, or was thereby prejudiced: Held, 
the variance between the allegation and the proof was neither material 
nor fatal. Revisal, sec. 515. 

APPEAL by plaintiffs from Ferguson, J., at  the November Term, 
1914, of EDGECONBE. 

(510) Action to  recover damages for mental anguish, caused, as the 
plaintiff alleges, by the negligence of the defendant for failure 

to  receive and deliver a telegram. 
The plaintiff introduced evidence tending to prove that  the telegram 

was delivered to the Onslow Telephone Company a t  Richlands and was 
then transmitted to the defendant a t  Jacksonville. Evidence was in- 
troduced tending to prove tha t  the telegram was never received a t  
Jacksonville. There was also evidence tending to prove that there was 
some difficulty in hearlng over the telephone, but the operator at  Rich- 
lands testified tha t  she communicated the message to the agent of the 
defendant a t  Jacksonville and that he told her he understood it and had 
received it. This was denied by the defendant. 

His Honor charged the jury, among other things, as follo'cvs: ('If, 
however, the telephone operator a t  Richlands undertook to deliver the 
message to the defendant's agent a t  Jacksonville, and he informed her 
tha t  he couldn't hear i t ,  and she then did not communicate the mes- 
sage, when another person came to the 'phone, and by tha t  means the 
message was not delivered and received a t  Jacksonville, then I charge 
you tha t  i t  would be your duty to find that the message was not re- 
ceived by the defendant company, and you would answer the first issue 
'No.' " The plaintiff excepted. 

And again, "The defendant contends it was not;  that  the phone was 
so difficult to hear through that  he could not take the message, and 
tha t  he notified the operator a t  Richlands of that fact, and if you 
should find from the evidence that when she began the conversation 
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over the phone, delivering the messages, that slie was notified that  she 
could not be understood, to  wait and he would get another party, and 
that  she ncglectcd to repeat the messagc which slie was endeavoring 
t o  communicate, and only repeated three messages, then it  would bc 
your duty to  answer the first issue 'No.' " The plaintiff excepted. 

Thc jury returned the following verdict: 
I. Did the defendant rcceive for transmission and deliveiy the telc- 

gram set out in the complaint? Answer: "No." 
Judgment was entered in favor of the defendant, and the plaintiff 

appealed. 

J .  M .  Norfleet  and Gilliam & Gill iam for plaint i j .  
John L. Bridgers & S o n  for defendant. 

ALLEN, .T. Tlie liability of the defendant depends, undcr 111s Honor's 
charge, upon the single question as to  whether the agcnt of llic do- 
fcndant a t  Jacksonville understood the message which thc operator of 
the telephone company attempted to  transmit, and this is frce from 
objection, unless thercl is cvidcnce that  the agent, of the telcpl~onc corn- 
pany was also tlie agcnt of tlic defendant telegraph company. 

If tliere is evidence of thls fact the cllargc is erroneous, be- (511) 
cause it  prevented the jury from considering ail aspect of the 
case favorable to  the plaintiff, and wliicli might I.iavc been detenuina- 
tive of the first issue in his favor. 

I n  other words, if the agent of the tclcplione comymny was also (lie 
agcnt of the telegraph company, the message was delivered to the tclr- 
graph company when it  was received by the agcnt of the telephone 
company, and, in our opinion, there is evidence in thc record tcrltling to 
sustain this position of thc plaintiff. 

Miss Murrill, agent of the tcleplione company, testified: "\l;e d ~ d  
receive messages for tkieni and made out tickets against the ITestcrn 
Union. We collected for the Wcstern Union and rcmitted a t  the end 
of the month. I phoned those mcssages to the operator a t  Jarksonvlllc~ 
Hc advised me that  the cost was $1. I was working a t  that time in tlic 
office of the telephone company. Pcople came tliere and asked lue to 
phone messages to the telegraph people. The tclcgraph peoplc would 
t,ell us to collect the charges for them. That is all we did. Tlie tele- 
graph office had no other agent a t  Richlands. The operator at Jack- 
sonville told me to collect tlie charges for all the telcgranis. I had 
rcccived messages beforc this for the Wcstern Union. I stayed thew 
a year after this and received a great many others for them. I eol- 
lected the money for them and remitted it  to the Wrstcrn Union." 
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If this evidence is believed it goes far towards establishing the fact 
that  the operator at Richlands was also the agent of the telegraph 
company, and indeed comes within the language of section 440, subsec- 
tion 1 of the Revisal, defining a local agent upon whom service of 
process may be made as "any person receiving or collecting money 
within this State for or in behalf of any corporation of this or any 
other State or government." 

The defendant says, however, that the plaintiff cannot avail himself 
of this evidence because of the allegation in the complaint that the 
telegram was delivered at Jacksonville. 

This might have been a valid objection under the old forms of plead- 
ing, although it is said to  be "common learning that allegations of time 
and place are  not in general material or traversable" (Pegram v. Stol tz ,  
67 N. C., 147), but under The Code (Revisal, section 515)) "no vari- 
ance between the allegation in a pleading and the proof shall be deemed 
material unless it  has actually misled the adverse party to his prejudice 
in maintaining his action upon the merits," and there is nothing in the 
record to indicate that  the defendant did not have present at the trial 
all of the evidence that was available to  it, and there is no contention 
tha t  i t  was misled. 

Of course, if an allegation of time and place is made and a party has 
prepared his evidence based wholly upon the allegation, and is 

(512) surprised a t  the trial by the offer of evidence of another time 
or place, the judge will and ought to  give the opportunity to 

meet the evidence of the adverse party. 
For the error pointed out a new trial is ordered. 
Xew trial. 

Cited: Whichard v. Lipe, 220 N.C. 58; Flying Service v. Martin, 
233 N.C. 20. 

P H a N I X  IRON COMPANY v. ROAxOKE B R I D G E  COMPANY. 

(Filed 22 September, 1915.) 

Liens-Insolvent Corporations - Contracts - Laborer - Interpretation of 
Statutes. 

A contractor furnishing his own teams, labor, etc., in hauling materials 
for the building of a bridge by a corporation having since become insolvent 
within the two months next preceding the date of the institution of the 
proceedings in insolvency, is not engaged in doing labor or performing 
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"service of whatever character" within the meaning of Revisal, sec. 1206, 
giving a laborer a "first and prior lien upon the assets of such corpora- 
tion," the statute not applying to independent contractors, whose loss or 
profits are  regulated under their contract. 

APPEAL by the dcfendant and the receivers from Carter, J., a t  the 
April Term, 1915, of NASII. 

Petition in the cause. From the judgment rcndered the Manufac- 
turers Finance Company, a creditor of the defendant, togetlicr with 
the receivers, appealed. 

F.  S. Spruill and 1,. V. Bassett for the appellants. 
George V. Cowper, R. H. Lewis, Jr., for the appellees. 

BROWN, J .  Thc defendant is a corporation, cliartered under thc. laws 
of Virginia, and has been declared insolvent, and receivers appointed in 
that State for its assets. The Virginia receiver, J. H. Schonley, and 
Jacob Battle were appointed ancillary receivers for the assets of the 
corporation in this State by order made in this proceeding. A petition 
is filed by Simon Foss and others whose names are in section 4 of the 
decree of Carter, judge, setting out their debts against the said defcnd- 
ant, and asking to be declared preferential credrtors under section 1206 
of the Revisal, which reads as follows: 

"Wages for two months lien on assets. I n  case of the insolvency of 
any corporation, the laborers and workmen and all persons doing labor 
or service of whatever character in the regular employment of such 
corporation, shall have a first and prior lien upon the assets thercof 
for the amount of wages due to them respectively for all labor, work, 
and services done, performed or rcndered within two months next 
preceding the date when proceedings in insolvency shall he 
actually iiistituted and begun against such insolvent corpora- (513) 
tion, which lien shall be prior to  all other liens that  can or may 
be acquired upon or against such assets." 

It is useless to consider the right of the receivers to appeal in a case 
of this kind, as the same point is involved in the appeal of the &lanu- 
iacturers Finance Company, and we will, therefore, consider the qucs- 
tion on its merits. 

It appears from thc findings of fact that the defendant contractd 
with the board of commissioners of Lenoir County to  construct a bridgc 
across Ncuse River; that  the dcfendant employed in the work of con- 
struction one of its rcgularly organized construction crews, togethcr 
with certain unskilled helpers, hired for stipulated wages by the fore- 
man in cliarge of the work. 
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I n  order to secure the transportation froni ixs point of delivery along 
the railroad to the bridge of the structural steel, cement, and much of 
the stone entering into the construction of said bridge, the foreman of 
defendant entered into a contract with the petitioners, Simon Foss and 
others, citizens of Lenoir County, to transport the said material a t  the 
contract price of 123$ to 15 cents per hundred pounds; that a similar 
contract Jyas made with others for the transportation of other material 
entering into the construction of said bridge by water from New Bern 
to the said bridge site. 

These petitioners, according to the sworn affidavits filed, setting out 
their indebtedness, furnished teams and wagons, some furnishing one 
team, and some furnishing as many as four, together with the drivers 
for the said teams, and hauled the said material a t  the contract price 
above named, from its point of delivery along the railroad to  the bridge 
site. The amounts due them are set out in the report of the receivers 
and in the affidavits filed by the said petitioners. 

His Honor held that  the claims of the petitioners came within the 
purview of the statute, and that  they were entitled to a decree giving 
them preference over other creditors in the distribution of the North 
Carolina assets of the corporation. I n  this we think there is error. 

The language of the statute is plain and free from ambiguity and 
expresses a single, definite and sensible meaning. This meaning is con- 
clusively presumed to  be the meaning which the Legislature intended 
to  convey. The language used is admirably fitted to give expression 
to the legislative intent with respect to  the favored class of creditors to 
which it undertakes to  accord preferential treatment in the distribution 
of the assets of insolvent corporations, and small latitude is afforded 
for speculation. The favored creditors are "laborers and workmen and 
all persons doing labor or service of whatever character i n  the regular 

employment of certain corporutions." 
(514) I n  Rogers v .  Dexter and P. Railroad Co., 85 Me., 372, 21 

L. R. A., 528, i t  is said: 
"Etymologically the word 'laborer' may include any person who per- 

forms physical or mental labor under any circumstances, but its popu- 
lar meaning is more limited. The farmer toiling on his own farm, the 
blacksmith working in his own shop, the tailor making clothes for his 
own customer is not called a laborer. One who performs physical 
labor, however severe, in his own service or business IS not a laborer in 
the common business sense. A contractor, who takes the chance of 
profit or loss, is not a laborer in that  sense. I n  the language of the 
business world, a laborer is one who labors wilh his physical powers, in 
the service and under the direction of another, for fixed wages. This 
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is tlie comrnon mcaning of the word, and hence its meaning in the 
statutc." 

See, also, Indiclnapoli;~ ('0. 1) .  Rrennan, 30 L. R. A., N. S., 85. I n  
that  case tlic Supreme Court of Indiana, coristruing a sim~lar statutc to 
ours, says, after quoting the lt'ogers case, supra: "Quotatioris in sup- 
port of our contention inight be made from many of the other authori- 
ties l-icreinbeforc cited, but to do so is unncAcessary, and would only 
serve to  extend this opinion. I t  must follow, arid we so hold, that the 
term 'laborers' as used in the title of the act in qucstiori, cannot br 
intcrpreted or construed to apply to  a class of persons denominated 
and known as contractors, and was not so i n t cded  by the Legis- 
lature." 

See, also, Moore v. Industrial Co., 138 N .  C., 304; dlelcrnnder v .  Far- 
row, 151 N. C., 320. 

I n  Fortier v .  Delgccdo, 59 C. C. A., 180, 122 Fed., 604, i t  was held 
that  contractors for the work of loading sugar cane onto cars a t  a ccr- 
tain prire per ton are not workmen or laborcrs ernployed on a planta- 
tion, within the meaning of a statute giving preference to tlicir wages. 

I n  Moyer v. Slate Po., 71 Pa., 293, 298 (8  Words and Phrases, page 
7523), i t  was held that  the term ''rnechanics, workmen, and laborcrs 
employed by the company," in an act incorporating a slate company, 
which provides that the stockholders shall be individually liable for 
debts due mechanics, workmen, and laborcrs employed by thc company, 
does not include a teamster using his own team and contributing his 
own time in hauling slate for the company for certain con~pensation, 
nor of a wagonmaker repairing wagons for the company.'' See, also, 
Louisville, Evansville and St. Louis Railroad Co. v .  Wilson, 138 U. S., 
501 (34 L. Ed.),  1023, 1025; 5 Lahatt  Master and Servant (2 Ed . ) ,  
sec. 1946a. 

The term "wages," in its legal as well as in its popular sense, has 
been defined in many cases, and rneans the compensation given by s 
master or employer to  a hired person or employee. The law 
contemplates a hiring. Upon this theory, the word "wages" as (515) 
used in the Pennsylvania statute of 9 April, 1872, relating to 
liens for wages, was declared by the Supreinc Court of Pennsylvania !,o 
imply a hiring, and the relation of employer and employee, master and 
servant, and the preference given by tlie act cannot inure to  the benefit 
of a contractor who docs work or eruq)loys others to do i t  a t  a contract 
price. Diller v. Frantx, 17 Pa. Ca. Ct. R., 306; 8 Words and Phrases, 
7369. See, also, 5 Labatt Master and Servant (2 Ed.),  sec. 1940; 2 
Lewis Southerland Statutory Construction, scc. 422. 

I n  Vane  v. Newcornbe d% Smith,  Receivers of Bankers and il.1erclzant.s 
Telegraph Co., 132 U.  S., 220 (33 L. Ed.) ,  310, the plaintiff, having con- 
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tracted with the company to string, a t  a stipulated price per mile, tele- 
graph wires, to be furnished by the company, on and along a line of 
poles owned by it, upon the completion of such undertaking, sought, in 
pursuance of the provisions of Revised Statutes of Indiana, secs. 5286 
and 5287, giving employees of corporations "a first and prior lien upon 
the property of such corporation, and the earnings thereof, for all work 
and labor done and performed," to assert a lien for the amount due 
him under said contract. I n  discussing the matter, Mr. Justice Blatch- 
ford, speaking for a unanimous Court, said: 

"The case was heard on these exceptions (to report of master) by 
Judge Woods, holding the Circuit Court. His opinion recites the ma- 
terial findings of the master, and then says: ' In the opinion of the 
Court, the petitioner had no lien a t  common law or in equity, and wag 
not an employee of the telegraph company within the meaning of the 
statute referred to by the master. To be entitled to  the benefits of this 
statute, and other of like character since enacted, I think it  clear that  
the employee must have been a servant, bound in some degree at least 
to  the duties of a servant, and not, like the petitioner, a mere con- 
tractor, bound only to produce or cause to  be produced a certain result 
-a result of labor, to be sure-but free to  dispose of his own time and 
personal efforts according to his pleasure, but without responsibility to  
the other party. I n  respect to  the sums found due the petitioner, the 
report is confirmed; but, to the allowance of a lien, exceptions sus- 
tained.' " 

See, also, Todd v. R. R., 18 L. R. A,, 305; I n  re Clark, 52 N. W. Rep., 
637; I n  re Bookbinding Co., 42 Atlanta, 575; People v. Remington, 46 
Hum., 329; Littlefield v. Morrill, 97 Me., 505; I n  re Stryker, 158 N. Y., 
526. 

It is useless to quote further authorities. They are practically unani- 
mous in holding that under the facts of this case the petitioners were 
not servants or employees of the defendant, but were contractors fur- 
nishing, not only their own labor and the labor of others, but that of 
their teams and wagons, all of which entered into the making up 
of the contract price for the transportation of material to  the bridge 

site. 
(516) We are of opinion that under the statute the petitioners are 

not entitled to preference over other creditors of the defendant. 
Let the costs be taxed against said petitioners, whose names are set 

out in section 4 of the decree of Judge Carter. 
The judgment of the Superior Court is 
Reversed. 

Cited: In  re Publishing Co., 231 N.C. 399; Surety Corp. v.  Sharp, 
236 N.C. 57. 

592 
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W. H. MITCHELL AND WIFE ET ALS. v. AULANDER REALTY COMPANY, 
R. J. DUNNING ET AL. 

(Filed 22 September, 1915.) 

1. Oorporations-Certificates - Equitable Owners - Stock Transfer - Re- 
ceivers. 

A purchaser of certificates of corporate stock a t  the sale by a n  admin- 
istrator of a deceased owner to make assets, and deposited by the pur- 
chaser with another as  collateral to his note, is the equitable owner, and 
may maintain a suit for the appointment of a receiver in insolvency pro- 
ceedings, though the stock has not been transferred on the books of the 
company from the name of the original owner. 

2. Corporations-Certiftcates-Executor's Sale-Title of Purchasers-De- 
vises. 

Where certificates of stock of a deceased owner have been sold by his 
executor to make assets to pay his debts, the effect of the will upon whether 
the legatee of the stock thereunder could have acquired it  is not material 
a s  affecting the rights of the purchaser a t  the sale. 

3. Corporations-Majority Interests-Mismanagement-Rights of Minority 
-Receivers-Equity. 

While ordinarily the remedy for mismanagement of a corporation by its 
directors should be sought within the corporation, a different rule applies 
when the acts complained of are  done by a majority and controlling inter- 
est, which can perpetuate the election of the same directors and manage 
the corporation for  their own benefit; for then the minority stockholders 
a re  entitled to resort to a court of equity for relief. 

4. Corporations-Insolvency-Proof Sufficient. 
I n  an action by minority stockholders of a corporation to appoint a 

receiver in dissolution proceedings, i t  is unnecessary to establish a state 
of absolute and irremediable insolvency, under our statute; but i t  is suffi- 
cient to show that the majority in control are  using the assets for their 
own benefit, receiving salaries, contrary to the provisions of the charter, 
when none are  earned; investing corporate assets in enterprises of doubt- 
ful  solvency controlled by them, and generally that the company is practi- 
cally insolvent, and nothing can save i t  from mismanagement except the 
appointment of a receiver. 

5. Corporations-Receivers-Court's Discretion-Appeal and  Error-Prac- 
tice. 

The selection of a receiver for an insolvent corporation is a matter 
largely in the discretion of the trial judge and will not generally be re- 
viewed on appeal unless this discretionary power has been greatly abused ; 
and though the practice of appointing the plaintiff's attorney a s  such 
receiver is not commended, he will not be removed, as  a matter of law, 
on appeal, though, as  any other receiver, he may be removed upon appli- 
cation to the proper judge of the Superior Court. Fisher v. Trust Go., 138 
N. C., 102, cited and approved. 
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(517) APPEAL by defendant from Ferguson, J., a t  the M a y  Term, 
1915, of BERTIE. 

Motion in this cause for appointment of a receiver. His Honor ap- 
pointed a receiver for the defendant corporation, from which order the  
defendants appealed. 

Prude11 & Pruden, H7inborne & Winborne, Gilliam & Davenport, 
J .  B .  Martin, S. Brown Shepherd, Alczander Lassiter for the plaintiffs. 

Smith  & Banks,  Winston & Mattheu's, R. C. Bridger for the de- 
fendants. 

BROWN, J. This action is brought by the plaintiffs as stockholders in 
the defendant corporation for the purpose of dissolving it and having 
its assets distributed according to law, and to that end they ask that  a 
receiver be appointed. 

The defendants offer four objections to  the relief sought by the plain- 
tiffs, towit: 

1. For the reason that the plaintiffs were never stockholders in the 
defendants' corporation, according to its by-laws, and that none of the 
stock of the said corporation was in the possession of the plaintiffs or 
appeared in their names on the books of the corporation, but was held 
as a collateral for a debt due by plaintiffs to  a disinterested party a t  
the beginning of the action. 

2. For the reason that  plaintiffs have forfeited all of the rights they 
had under the will by bringing this action, and tha t  whatever estate 
was devised to them under the will mas a conditional estate-condition 
subsequent-which defeated the estate when this action was brought. 

3. For the reason that plaintiffs did not first seek redress for their 
alleged grievances within the corporation before the board of directors 
and stockholders before bringing this action. 

4. For the reason that  there is no insolvency in the management of 
this corporation. 

We will consider them in the order named. 
First. It is found as a fact that  the stock claimed by the plaintiffs 

was the property of A. J. Dunning, deceased, and that  in order to  pay 
debts the stock was sold a t  public auction, and was purchased by the 
plaintiffs, and the certificates delivered to them. They deposited the 

certificates with one Mitchell as collateral security for plaintiffs' 
(518) notes. The stock has never been transferred to  the plaintiff upon 

the stock ledger of the defendant corporation. It is, therefore, 
contended tha t  the plaintiff has no title to  the stock sufficient to main- 
tain this action. There is no merit in this contention. 
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Tlie plaintiffs are tlie equitable owners of the stock and i t  could be 
subjected to  the payment of their debts, although not transferred upon 
tlie books of the corporation. Tlie by-laws of the corporations requir- 
ing such transfers, i t  is generally untlerstood, are made for tlie purpose 
of protecting the corporation, and has no effect upon the legal transfer 
of the ownershir) of the stock. 

Millions of shares of stock in corporations are annually deposited 
with brokers as collateral security hy the simple indorsement of the 
name of the owncr upon the certificate, without any transfer upon the 
books of tlie company, arid no one gainsays the fact that tlic brokcr 
acquires good title to the stock as security for his loan, and that the 
real owner may not only vote it a t  stockl-iolders' meetings, but sue on it  
if necessary to  protect his intercsts. 

The exact point has been decided in the case of Reinhardl v.  Tele- 
phone Co., 71 N. .I Eq., page 70, in which i t  is held that,  "Where the 
cornplaincr in fact owned stock in the defcndant corporation, he could 
sue for the appointment of a receiver for the corporation in insolvency 
proceedings, though the stock stood in the name of the broker by whom 
it  was purchased for comp1ainc.r." I n  the opinion of Chancellor Pitney 
many authorities are cited in its support. 

Second. Tlie tcrms of the will of A. J .  Dunning, devising this stock 
to the plaintiffs, h a w  no effect whatever upon their title, and, there- 
fore, the question as to whether the plaintiffs took a conditional estate 
and that  the sulnsecwuent condition defeated their estate when this action 
was brought, is of no valuc. I t  is a(inlittcd that  the stock was sold by 
the executors to  pay the debts of tlicir tcstator, and the purchasers a t  
tlie sale acquired a title independent of the will. 

Third. It is a gencr:tl rule, applicable to all corporations of this char- 
acter, that individual stockholders, in their own name, are riot thc 
proper partres to  assert tlie rights of the corporation. The action 
sliould gcncd ly  be k)rought I)y and for the corporation itself. If its 
officers or othcr stockliolders fail to  do their duty in that  respect, the 
rcrncdy is, as L gcncral rule, to be ?ought within the corporate organizn- 
tion. Moore 11. 871ver Mzning Co., 104 N. C., 534. 

But it is well settled that  if tlie alleged wrong is being perpetrated 
by a majority of the shareholders, who can perpetuate it by electing 
directors in tlicir own intercsts a t  each successive election, and thus 
manage the corporation for their own benefit, then the minority arc 
entitled to  resort to  a court of equity for redress. Brewer v .  Boslon 
Theater Co., 104  mass., 378. 

In  this case i t  is allcgcd and found as a fact that  the control (519) 
and management of the buhiness of the defcndant corporation is 
in the hands of these codefendants; that they control the majority of 
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the stock; that some of them are enjoying the use and benefit of a part 
of the property of the company; that they are paying thernsclves sal- 
aries in direct disobedience to the charter of the company, which pro- 
hibits such salaries until dividends are earned and paid; that these 
defendants are not collecting the principal or the interest due the 
defendant corporation; and that its condition from the prescnt manage- 
ment is such as to bring about the insolvency of the company. 

The plaintiffs aver that they cannot obtain any relief from the cor- 
poration itself; that they are denied mcans of knowing the condition of 
the corporation and how its assets are being applied; that these de- 
fendants are the officers and managers of the corporalion; that they 
are cutting and sclling timber belonging to it, selling real estate and 
other property, collecting the money and refusing to account to the 
plaintiff stockholders for any of their acts. 

I t  requires no argument, we think, to prove that upon these allega- 
tions, which arc found to be true by the court below, the plaintiffs, as 
minority stockholdrrs, have a right to maintain this action. 

Fourth. In  order to justify the appointment of a receiver under the 
allcgations set out in the complaint, and the facts found, it is not neces- 
sary that the plaintiff should cstablish a state of absolute and irre- 
mediable insolvency upon the part of the defendant corporation. Our 
statute declares that corporations may be dissolved by civil action insti- 
tuted by the corporation or stockholders or creditors, when the corpora- 
tion shall become insolvent, or shall suspend its ordinary business for 
want of funds to carry on the same, or be in imminent danger of in- 
solvency, etc. 

The court finds, and the evidence establishes the fact, that a t  the time 
of thc death of A. J. Dunning, Sr., who founded the corporation, the 
assets of the defendant company consisted of real estate, solvent credits, 
and stock in the Bertie Cotton Oil Mill; that the individual defendants 
arc the majority stockholders of the Aulander Realty Company, and 
have had charge and control of the said property and its assets; that 
i t  further appears that W. S. Dunning, secretary and treasurer of the 
said company, purchased, before the dcath of A. J. Dunning, Sr., from 
the said company a lot of land a t  the sum of $2,000, in the year 1909, 
which is secured by four notes of $500 each; and no part of the principal 
has been paid upon the said indebtedness, and no interest collected. 

And that another piece of property valued a t  $7,000 is occupied by 
R. J. Dunning, president of the defendant company, and there has been 

no income to the company derived from said property other than 
(520) salary or allowances as may have from time to time been charged 

for his services as president of said company. 
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It is further found that  a portion of the assets of said company con- 
sisted of $13,000 credit, the indebtedness of the brick company, now 
J. J. IIouse & Co., and no part of the principal of the said debt has been 
collected and no interest. 

It further appears that  four of the five shares of the Bertic Cotton 
Oil Mill have been disposed of. 

And it  further appears that the control and management of the busi- 
ness of the Aulander Realty Company, being in tlie hands of these di- 
rectors, some of whom are cn,joying the use and benefit of a part of the 
property of the company, and thc management not collecting any of the 
principal or interest due defendant corporation, that  its condition from 
the present rnanagemenl is such as to threaten loss, if not eventually 
insolvency of the company. 

It further appears that these codefendants, R. J. Dunning, W. S. Dun- 
ning, and A. .J. Dunning, Jr., officcrs of the defendant corporation, 
without any legal authority and greatly to  the injury of the Aulander 
Company, took $15,000 of thc assets of the Aulander Con~pany and 
invested it  in thc stock of the R.  J. Dunning Con~pany, a corporation 
of doubtful solvency, in which these officers of the Aulander Company 
are personally interestcd. 

It further appears that the charter of thc Aulander Company provides 
that  no fees or salaries shall be paid its officcrs until the company was 
ablc to  declare and pay dividends on tlie preferred stock. Nevertheless, 
these officers permitted It. J. Dunning to take charge of and use for his 
private bencfit a house and lot of the company, worth $7,000, as his 
salary as president of the company. 

Taking all these facts to  he true, as found by the judge, we think i t  
almost heyond qucslion that the Aulander Company is practically 
insolvent, and that nothing can save it  from the mismanagement of the 
defendants except the appointment of a receiver. 

It was contended upon the argument that i t  was error in the judge 
below to appoint Mr. Gilliam, one of the plaintiff's counsel of record, 
receiver. There is no such assignment of error i11 the record. Never- 
theless, wc will take notice of it. 

It is not necessarily wrong to appoint an attorney in the cause re- 
ceiver, although it is a practice not to  be commended unless done by 
consent. Mr. High says: "It is not regarded as an ahusc of judicial 
discretion to  appoint as reccivcr the attorneys of tlie respective parties 
to  the cause, and the court, in making such appointment, will not be 
interfered with upon appeal." High on Receivers, 69. 

This matter is fully discussed in Fisher v. Trust Co., 138 N. C., 102, 
and we commend to the judges and profession what is there so 
well said by iWr. Justice Connor. The sclcction of a receiver is (521) 
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largely in the sound discretion of the judge of the Superior Court, 
and such discretion will not generally be reviewed unless it has 
been greatly abused. I n  case there is just ground for it, a receiver can 
always be removed upon application to the proper judge. 

Affirmed. 

Cited: Jones v. Waldroup, 217 N.C. 188; Hall v. Shippers Express, 
234 N.C. 41; Gaines v. Mfg. Co., 234 N.C. 337. 

THE FARMERS COTTON OIL COMPANY v. BLUE RIDGE GROCERY 
COMPANY. 

(Piled 29 September, 1916.) 

1. Courts, Special-Legislative Powers-Constitutional Law. 
Section 27, Article IV of our Constitution should be construed with sec- 

tions 12  and 14  thereof, and the latter sections modify the first named so 
as  to authorize and empower the Legislature to establish special courts in 
cities and towns and confer jurisdiction upon them without regard to its 
provisions and limitations. 

2. Same-Process to  Other Counties-Justices of t h e  Peace-Statutes. 
An act establishing the County Court of Wilson County declared the 

same to be a court of record, provided for an official seal for the court 
and for a judge and solicitor, each to hold office for stated terms a t  speci- 
fied salaries, and to take oaths similar to such positions in the Superior 
Courts; and confe~red concur~ent jurisdiction with the Superior Courts 
and justices of the peace in certain criminal and civil matters; and that  
process issue out of said county under its seal "as is now provided by 
law in cases of processes issuing from the Superior Court." Held, civil 
processes issuing from the court, prior to chapter 11, Laws of 1915, are 
valid when issued to other counties, and when failing within the juris- 
diction conferred, though the matter involved, in civil actions, falls within 
the concurrent jurisdiction of justices of the peace, upon whom such 
jurisdiction has not been conferred, except where one of several defendants 
resides in the county. Revisal, see. 1447, has no application. 

WALKER, J., dissents. 

APPEAL by plaintiff from Carter, J., a t  the June Term, 1915, of 
WILSON. 

Civil action, heard on appeal from the county court of Wilson County, 
and on motion to  dismiss. A very succinct statement of case, making 
clear presentation of the question raised, is given in briefs of counsel; 
that  of appellant being as follows: 



N. C.] FALL TERM, 191;. 

"The action was instituted in the county court for Wilson County. 
On 15 December, 1914, the plaintiff, a corporation with its home office 
in Wilson County, instituted this action against the defendant, a cor- 
poration, whose home office is in Buncombe County. The summons, 
under the seal of the county court for Wilson County, was served on the 
defendant by the sheriff of Buncombe County on 18 December, 1914; 
the complaint declared on a breach of contract theretofore exist- 
ing between the plaintiff and the defendant, and demanded the (522) 
recovery of $166.25 as damages for the breach of contract. 

"In the county court for Wilson County the defendant entered a spe- 
cial appearance and moved to dismiss the action for that the court was 
exercising a jurisdiction concurrent with the ,jurisdiction of justices of 
the peace of Wilson County, and, under sections 1447 to 1450 of the 
Revisal, could not send its summons out of Wilson County, and having 
never properly acquired jurisdiction of the person of that  defendant, 
did not have power to  try the case. The motion was overruled, the 
defendant excepted, and the trial of the case was had on its merits, re- 
sulting in a judgment adverse to the defendant, from which judgment 
the defendant appealed to the Superior Court of Wilson County. 

"The special appearance and motion to  dismiss by the defendant were 
renewed in the Superior Court, and his Honor Judge Carter, sustained 
the motion of the defendant; whereupon the plaintiff excepted to the 
judgment dismissing the action, and appealed to  the Supreme Court." 

W .  A. Lucas for plaintiff.  
Mark W .  Brown and F .  D. Swindell for defendant. 

HOKE, J. In  S.  v .  Baskerville, 141 N. C., p. 811, it was in effect de- 
cided that section 27, Article IV of the Constitution, conferring juris- 
diction on justices of the peace, is so modified by sections 12 and 14 of 
the same article as to  authorize and empower the Legislature to estab- 
lish special courts in cities and towns and confer jurisdiction upon them 
without regard to  the provisions and limitations of the former section. 

Pursuant to the principle declared in this case and others of like im- 
port, the Legislature, at  the Special Session, 1913, Public-Local Laws, 
Extra, Session, 1913, ch. 239, established 'The  County Court of Wilson 
County," declaring same to be a court of record; provided for a judge 
to hold his office for two years, at  a salary of $1,200 per annum, and to 
take the same oath as a Superior Court judge; also for a solicitor, at  a 
salary of $600 per year, to  take an oath similar to that  of solicitors of 
the Superior Court. 

I t  provides, also, for an official seal, and conferred jurisdiction of 
certain criminal causes and also original and concurrent jurisdiction 
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with the Superior Court of Wilson County and of justices of the peace 
of all notes and other contracts, etc., where the amount involved shall 
not exceed $500, and all actions sounding in tort where the value of the 
property in controversy does not exceed $200, of foreclosures and mort- 
gages, where "no defense is set up," etc. And in all criminal actions of 
which the court has jurisdiction, justices of the peace, mayors of incor- 

porated towns, etc., when acting as committing magistrates, shall 
(523) bind the parties over to  said county court, where probable cause 

is shown. After making minute regulations as to terms of said 
court, the jurisdiction of the same and procedure therein, the act, sec. 
25, contains provision, "That whenever any process is issued out of said 
court, directed to  any county other than the county of Wilson, either 
civil or criminal, said process shall bear the seal of said court, as is now 
provided by law in cases of processes issuing from the Superior Court." 

Having regard to  the authority and jurisdiction conferred and from 
the clear import of this, the closing section of the act, we think it  was 
clearly contemplated and provided that process from this court, under 
the seal thereof, should run into any county of the State in any cause 
of which the court had jurisdiction. 

There is nothing in our organic law which inhibits the enactment of 
such a statute, and, in our opinion, under the law as it then existed, the 
judgment rendered against the defendant should have been upheld. 

It is argued, in support of his Honor's ruling, that in Rhyne v. 
Lipscombe, 122 N. C., p. 656; S. v. Lytle, 138 N. C., 741, and other 
cases, it is strongly intimated, if not decided, that the jurisdiction con- 
ferred on the justices of peace by section 27, Article IV of our Consti- 
tution could not be altered or interfered with to the extent undertaken 
by this law. But, as shown in Baslcerville's case, the question before the 
Court and which was decided in Rhyne v. Lipscombe was on the consti- 
tutional authority and jurisdiction of our Superior Courts as an appel- 
late and supervising tribunal over courts of justices of the peace and all 
other courts inferior to  the Supreme Court which the Legislature might 
establish. Construction of section 27 of Article IV,  as affected by 
sections 12 and 14 of said article, vesting the Legislature with power in 
certain cases to establish special courts, was in no way involved. And, 
as stated in S. v. Lytle, supra, the modification in section 27, by these 
former sections 2-12 and 14, was then treated as an open question, de- 
termined later in S. v. Baslcerville. 

It was further urged for appellee that,  as to amounts coming within a 
magistrate's jurisdiction, as in this case, the court was without power to  
send its process beyond the county of Wilson, by reason of section 
1447, Revisal; that prohibiting a justice of the peace from sending 
process out of his own county unless "one or more bona fide defendants 
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shall reside in and one or more bona fide defendants shall reside out of 
the county," etc. 

But this section, in express terms, applies only to justices of the peace, 
and there was, a t  that  time, nothing in this or any cognate section of 
the Revisal which would extend to or include a court of this character. 

The matter has now ceased to be of much practical moment, as the 
General Assembly of 1915, recognizing that the power in these local 
courts to send its process for small amounts into any county of 
the State might, a t  times, be abused and become the source of (524) 
great hardship, passed an act, chapter 11, Laws 1915, providing 
"that the process of any recorder's court, county court or other court 
inferior to  the Supreme Court of the State, when said court is exercising 
jurisdiction of a justice of the peace in civil matters, shall run only as 
does the process of the court of a justice of the peace for the county 
where such court is located, and that the act shall not affect actions 
pending a t  the date of its ratification. The act is entitled "An act to 
restrict the running of process of courts inferior to  Supreme Court." 

Having regard to  the language of the statute and its evident pur- 
pose, i t  is clear that  the Legislature intended to provide, and has pro- 
vided, that in civil matters processes of these local courts shall not run 
into other counties in those causes that were within the jurisdiction of 
a justice of the peace, except where a justice could so send valid process. 

This will be certified, that the judgment of the Superior Court be re- 
versed, and judgment entered for plaintiff. 

Reversed. 

WALKER, J., dissenting. 

Cited: S. v. Boyd, 175 X.C. 792; Sewing Machine Co. v. Burger, 
181 N.C. 244; Cook v. Bailey, 190 N.C. 601; Albertson v. Albertson, 
207 N.C. 551. 

S. R. FOWLE & SON v. D. C. WARREN. 

(Filed 29 September, 1915.) 

Deeds and Conveyances-Tax Deeds-Color of Title-Disseizin-Adverse 
Possession-Declarations-Evidence. 

Where the grantee under a sheriff's deed for taxes relies upon his deed 
as  color of title, and i t  appears that he has lived on the lands with the 
original owner, since deceased, cultivating them, within the seven years 
period, evidence tending to show declarations of the original owner, made 
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since the tax deed, to the effect that the lands belonged to the grantee 
therein, who was permitting him to remain there until his death, and that 
he could not sell the timber growing thereon for that reason, is sufficient 
to show disseizin of the original owner of the tax title, presenting a ques- 
tion for the determination of the jury;  and in this case it  is held that the 
testimony of the declarations of the original owner was sufficient evidence 
of acknowledgment of the tax title from the date of the tax deed. 

APPEAL by defendant from Justice, J., at the February Term, 1915, of 
BEAUFORT. 

Action to  remove a cloud from title. In  1898 Isaiah Rowe was the 
owner in fee of the land in controversy. On 1 May, 1898, the land was 
sold for taxes and on 3 March, 1899, the sheriff executed a deed therefor 
t o  the defendant Warren. Warren failed to  make the affidavit and t o  

give the notice required by sections 64 and 65, chapter 169, Laws 
(525) of 1897. Warren was the nephew of Rowe, and Rowe continued 

to live on the land until a short time before his death in July, 
1901, and this action was commenced in January, 1907. 

The defendant relied upon the tax deed as a valid conveyance of the 
land, and, if not valid, contended that  it was color of title, and that he 
had held adversely under it  for more than seven years. 

The plaintiff claims the land under conveyances from the heirs of 
Rowe. 

The defendant offered evidence tending to prove that  he entered into 
possession of the land as soon as he got the tax deed; that he commenced 
farming on it, cutting rail timber, and cultivating it and using it like 
any other property. 

At the conclusion of the evidence his Honor instructed the jury if 
they believed the evidence to  answer the first issue, as to the ownership 
of the land, in favor of the plaintiff, and the defendant excepted. 

There was a verdict and judgment in favor of the plaintiff, and the 
defendant appealed. 

Ward & Grimes for plaintiff. 
Small, 11IacLean, Bragaw & Rodman for defendant. 

ALLEX, J. It was held, upon the former appeal in this action (166 
N. C., 446)) that the tax deed under which the defendant claims was 
color of title, and it was said in the opinion: "The tax title being merely 
color of title, for the reason above given the burden was on Warren to  
show that  he acquired the adverse possession prior to the death of Isaiah 
Rowe. It is true, he testified that he 'entered into possession of the land,' 
but his evidence is that Isaiah Rowe was then living on the land, as he 
had been for many years previous, and that he continued there until a 
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very few days of his dcath. Warrcn did not show any act or assertion 
of adverse possession to  Rowe, who remained on the land, and there is 
no cvidence that  he paid rent or otherwise acknowledged the titlc and 
possession of D. C. Warren. There is no act of disseizin shown. From 
all that  appears, both continued to live on the land as prior to  said sale, 
without any change in the attitude of the partics to  the possession. 
There is no evidence of the exclusive possession of Warren or' any ac- 
knowledgment on the part of Rowe." 

Adhering to  this stateinent of the law, i t  follows that thc charge of 
his Honor is erroneous, if there is evidence in this record that  Rowe 
remained in possession of the land by permission of the defendant War- 
ren, and acknowledged his titlc and possession. 

A. W. Pippin, a witness for the defendant, testified on the second trial: 
"I live near Core Point. I knew Isaiah Rowe; did not know all of the 
Rowe land in controversy. I know the piece of land. I know 
about the fact of its being sold for taxes and Mr. TITarren buy- ( 526 )  
ing it. After he got the deed he cut timber off i t  and cultivated 
the land. It was part cleared and part woods. Tlicre was a small piece 
cleared up, about five or six acres. I had a conversation with Mr. 
Rowe about it, went to  him one time to rent his timber, and he told me 
he could not rent it, it belonged to Mr. Warren; and 1 told him it  looked 
like he was living on the place, and I thought it  belonged to him, and 
he told me Mr. Warren had bought it  for taxes, and that i t  belonged to 
him; and I spoke to hiin about his living on the place, and he told me 
Mr. Warren was lctting him stay there his lifetime without objection. 
IIc livcd there in the house until a right short time before his death." 

This cvidcnce was not in the record on the former appeal. 
It is true, the witness Pippin does not state the exact time when he 

had tlic conversat,ion with Rowc, but his evidcrice is susceptible of the 
construction that  R o w  acknowledged the title of Warren from the date 
of the purchase a t  the tax sale, and the defendant was entitled to have 
i t  considered by the jury. 

New trial. 
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FIRST NATIOXAL BBNK OF HENDERSON r. S. H. JOHNSTOS. 

(Filed 29 September, 1915.) 

1. Bills a n d  Notes-Negotiable Instruments-Signature on  Back-Indors- 
ers-Dishonor-Notice. 

One who signs his name on the back of a negotiable instrument, with- 
out indication that he did so in any other capacity, is deemed an indorser 
and is entitled to notice of dishonor. 

2. Bills and  Notes-Negotiable Instruments-Indorsers-Dishonor-Notice 
-Waiver. 

Xotice of dishonor may be waived by an indorser of a negotiable paper 
before or after maturity thereof by express words or by necessary impli- 
cation, and when so waived, notice of dishonor need not be given. Revisal, 
secs. 2239, 2259, 2260, 2261, 2270. 

3. Same-Extension of Time-Maturity-Agreement-Guarantors of Pay- 
ment. 

Where i t  is expressly agreed upon the face of a negotiable note given 
by the maker to the bank that  "the subscribers and indorsers hereby 
agree to continue and remain bound . . . notwithstanding any ex- 
tension of time granted to the principal, hereby waiving all notice by 
such extension of time," and upon maturity an indorser thereon agrees 
to a further extension, and notice of dishonor is not given him when the 
instrument again matures, and he seeks to avoid liability for that reason: 
Held,  his having notice of dishonor and nonpayment of the note a t  its 
original maturity and consenting to the extension make his liability on 
the paper absolute, as  a guarantor of payment, not requiring further notice 
of dishonor to be given him. 

?VALKER, J., concurs in the result; CLARK, C. J., dissenting. 

(527) APPEAL by plaintiff from Ferguson, J., a t  the May Term, 
1915, of VAKCE. 

Civil action, brought to  recover on the following promissory note: 

$600. HENDERSON, N. C., March 30, 1914. 
Ninety days after date, for value received, I promise to  pay to the 

First National Bank of Henderson, N. C., or order, six hundred dol- 
lars, negotiable and payable at said bank, with interest a t  the rate of 
six per cent per annum, after maturity, having deposited with said 
bank as collateral security for payment of this or any other liability 
or liabilities of . . . to said bank, due or to  become due, or which 
may hereafter be contracted, the following property, vie.: 

Two notes, $250 each, signed by M .  W. and Nannie Askew, secured 
by real estate, with such additional collateral as may from time to time 
be required by the president or cashier of the First Ntltional Bank of 
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Henderson, N. C., and which additional collateral I hereby promise to  
give a t  any time on demand, and if not so given when demanded, then 
this note to  become due and payable a t  once, with full power and au- 
thority to said bank to sell, assign, and deliver the whole or any part 
thereof, or any substitutes therefor, or any additions thereto, a t  any 
broker's board, or a t  public or private sale, a t  the option of said bank, 
or its president or cashier, or its or their or either of their assigns, on 
the nonperformance of this promise, or the nonpayment of any of the 
liabilities above mentioned, or a t  any time or times thereafter, without 
advertisement or notice, which are hereby expressly waived; and upon 
such sale the holder hereof may purchase the whole or any part of such 
securities discharged from any right of redemption and by these 
presents. 

And after deducting all legal or other costs and expenses for collec- 
tion, sale and delivery, to  apply the residue of the proceeds of such 
sale or sales so to  be made, to  pay any, either or all of said liabilities 
to said bank or its assigns, as its president or cashier, or it or its or 
their or either of their assigns shall deem proper, returning the over- 
plus, if any, to  the undersigned. And the undersigned agrees to  be and 
remain liable to the holder hereof for any deficiency. 

The subscribers and indorsers hereby agree to  continue and remain 
bound for the payment of this note and all interest and charges thereon, 
notwithstanding any extension of time granted to  the principal, hereby 
waiving all notice of such extension of time. 

(Signed) M. H. JOHNSTON. 
(Signed) R. H.  JOHNSTON. 

Interest paid to  August 27th. 
Interest paid to September 26th. 
Interest paid to  Kovember 15th. 

The name of defendant written on back of note as indorser. (528) 
No notice of dishonor or of nonpayment was given by the 

plaintiff to the defendant a t  or before maturity. The defendant pleaded 
this want of notice as a bar to  any recovery against him. 

The court rendered judgment in favor of the defendant, and the 
plaintiff appealed. 

T .  T .  Hicks for plaintiff.  
A. C .  and J .  P. Zollicofler for the defendant. 

BROWN, J. The following statutes are in point: 
Revisal, 2239: "Except as herein otherwise provided, when a nego- 

tiable instrument has been dishonored by nonacceptance or nonpay- 
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ment, notice of dishonor must be given to  the drawer and each indorser, 
and any drawer or indorser to whom such notice is not given is dis- 
charged." 

Revisal, 2259: "Notice of dishonor may be waived either before the 
time of giving notice has arrived or after the omission to give due 
notice, and the waiver may be express or implied." 

Revisal, 2260: "Where the waiver is embodied in the instrument 
itself, i t  is binding upon all parties." 

Revisal, 2661: "A waiver of protest, whether in the case of a foreign 
bill of exchange or other negotiable instrument, is deemed to be a 
waiver, not only of a formal protest, but also of presentment and notice 
of dishonor." 

Revisal, 2270: "A person secondarily liable on the instrument is dis- 
charged by any agreement binding upon the holder to extend the time 
of payment, or to  postpone the holder's right to  enforce the instrument, 
unless made with the assent of the party secondarily liable, or unless 
the right of recourse against such party is expressly reserved." 

I t  is well settled tha t  a surety on a promissory note or bond is not 
entitled to  notice of dishonor or nonpayment, but one who places his 
signature upon the back of a commercial paper without indication tha t  
he signed in any other capacity is deemed an indorser, and is entitled to 
notice of dishonor. Homer v. Fayssoux, 168 N. C., 1 ;  Bank v. Wilson, 
168 N. C., 557. 

This notice of dishonor may be waived by the indorser before or 
after the maturity of the note by express words or by necessary implica- 
tion. When so waived, notice of dishonor need not be given. 

The facts in this case are that  the principals to the note paid interest 
on the same to 15 November, 1915, and that no notice of dishonor or 
nonpayment by the makers was given by plaintiff to the defendant, but 
that  plaintiff on 9 December, 1914, placed said note for collection in the 

hands of its attorney, who then a t  once notified the makers and 
(529) the defendant S. H. Johnston tha t  it had not been paid, and de- 

manded payment of all of them; tha t  said defendant S. H. 
Johnston a t  once called on said attorney and brought with him Mr. 
Richardson, who was considering taking up the same with the collateral, 
and said Richardson took the note and collateral to examine it and later 
returned it and declined to take it. 

It is contended by the plaintiff that  notice of dishonor was waived by 
the indorser by the express words of the instrument, and that having 
consented to  such indefinite extensions of payment as the principals to  
the note and the plaintiff should agree upon, the indorser is not entitled 
to  notice of nonpayment. 
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The defendant contends that he consented to the extensions of time 
granted the principals, and, consequently, he was bound by such waiver 
up to 16 November, 1915. At that time the extension ended, the note 
matured, and the defendant, indorser, was then entitled to notice of 
nonpayment and dishonor. 

The authorities seem to hold that where the indorser consents in 
advance of maturity to  extensions of the time of payment of the note, 
he thereby waives his right to  receive notice of dishonor and present- 
ment for payment. Worley v. Johnson, 33 L. R. A., 641, notes. 

I n  Daniel on Neg. Inst. (6 Ed.) ,  by Calvert, sec. 1106, i t  is said: 
"Where the indorser agrees to  an extension of time of payment, i t  
waives demand, protest, or notice." 

In Cady v. Bradshaw, 116 N. Y., 191, i t  is held that where the in- 
dorser consented that  time of payment be extended a year he in effect 
waived notice of dishonor and demand for payment, citing Parsons on 
Notes and Bills, 587, and many adjudications in the opinion. Barclay 
v. Weaver, 19 Pa. St., 397. 

The point is expressly decided in Ridgeway v. Budd, 13 Pa. St., 208, 
where i t  is held that  "if an indorser of a promissory note agrees to ex- 
tend the time of payment beyond the maturity of the note, such agree- 
ment amounts to a guaranty that he will hold himself bound a t  the 
expiration of the period agreed upon by him." I n  the opinion it  is 
said: "This is a distinct guarantee that he (the indorser) will hold 
himself bound a t  the end of thirty days after maturity, and is within 
the case of Foster v.  Jurdzson, 16 East, 104, establishing that  under like 
circumstances the holder was not bound to give notice," citing Story 
on Prom. Notes, 314; Williams v. Rrabst, 10 Watts, 111; Scott v. 
Green, 10 Bar., 103; Clark v. Devlin, 3 Bos. & Pul., 365. 

The reason underlying this rule is given in the case of Sheldon v. 
Horton, 43 N. Y., 93, and that  is because when the indorser consents to  
an extension of payment, he has notice that the note is not paid at its 
maturity, and by consenting to an extension his liability then 
becomes absolute as a guarantor, "and no subsequent demand or (530) 
notice a t  any time is required." 

In  Amoskeag Bank v. Moore, 37 N. H., 539, i t  is held: "An agree- 
ment between the holder and indorser of a promissory note, made before 
its maturity, that  the time of payment shall be extended, is a waiver by 
the indorser of demand and notice; and in such case no demand is nec- 
essary a t  the expiration of the extended time." 

Referring to  the effect of the indorser's consent to  the extension of 
time for payment, the Court says: "This constitutes a waiver both of 
demand and notice, precisely as if they had expressly indorsed with 
such waiver; and thereby the contingent character of their liability as 
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indorsers, depending upon the demand of payment upon the maker, and 
notice of nonpayment, is converted into one of an absolute character 
as  of guarantors. Their liability being thus fixed and absolute a t  the 
maturity of the note, by reason of their inciorsemcnt and the waiver of 
demand and notice, thc fact that no demand was made a t  the expiration 
of the extended time is immaterial, as is also the evidence offered in re- 
lation to their subsequent promise to pay. The indorsement and the 
waiver render them liable to pay, with or without subsequent promise, 
and with or without a demand upon the maker a t  any time. See, also, 
Glaze v.  Ferguson, 48 Kan., 157; Bank v. liyerson, 23 Iowa, 509; Bank 
v. Dibrell, 91 Tcnn., 301 ; McMonigal v .  Brown, 45 Ohio State, 499." 

We are of opinion that upon the facts agreed the plaintiff is entitled 
to judgment. 

Revcrsed. 

% T ~ ~ ~ ~ ~ ,  .J., concurs in result. 

CLARK, C. J., dissenting: I t  would seein that the court below ruled 
correctly. Rev., 2239, provides: "Except as herein otherwise provided, 
when a negotiable instrument has been dishonored by nonacceptance or 
nonpayment, notice of dishonor must be given to the drawer and each 
indorser, and any drawer or indorser to.whom such notice is not given 
is discharged." 

Rev., 2259, provides that notice of dishonor may be waived, and 
section 2260 that such waiver may be embodied in the instrument. Rev., 
2270, provides that "A person secondarily liable on the instrument is 
discharged by any agreement binding on the holder to extend the time 
of paymcnt, or to postpone the holder's right to enforce the instrument, 
unless rnadc with the assent of the party secondarily liable, or unless 
the right of recourse against such party is expressly reserved." 

The agreement in this instrumel~t to which the indorser is a party, by 
writing his name on the back thcreof, provides: '(The subscribers and 

indorsers hereby agree to continue and remain bound for the pay- 
(531) ment of this note and all interest and charges thereon, notwith- 

standing any extension of time granted to the principal, hereby 
waiving all notice of such extension of time." I t  is clear, beyond all 
controversy, that the waiver of the indorser was to the granting of an 
extension of time and to nothing more. Without such waiver lie would 
have been discharged by the extension of time granted by the plaintiffs 
to the principal debtor. It is clear that he entered into no contract 
whatever to waive notice of dishonor by nonpayment a t  the maturity 
of the note, to which notice he was entitled by Rev., 2239. 
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The object of giving notice of dishonor hy nonpayment as required by 
Rev., 2239, is that the party secondarily liable may take prompt steps 
to secure himself in the manner provided by law. If this is so when 
the note falls due a t  the original date, there is still more reason that 
such notice shall be given when by reason of extensions, of which the 
indorser knows nothing, the note falls due and is then dishonored with- 
out his knowledge. ~ & s u m a b l ~  he knows when the original note falls 
due, but even in such case the statute requires that notice shall be given 
him, if the note is not paid a t  maturity, for the presumption is that i t  
will be paid. For a far stronger reason, when, as in this case, the 
indorser has waived a release which would have come to hinl by an cx- 
tension of time, the indorser is entitled to notice of nonpayment at the 
maturity of the note, which occurs by reason of the fact that the bank 
refuses to again extend the note. The holder knows of this date. The u 

indorser does not. The indorser in this case has done nothing cx- 
pressly or impliedly to waive noticc of nonpayment, and should have 
had it, as Rev., 2239, requircs. 

It is true that in other States there have been conflicting decisions on 
this uoint. The statute varies in different States. and the decisions 
also, most of which were prior to t,he adoption ol the Uniforiii Xegotia- 
ble Instruments Law. We have no statute, and no decisions, depriving 
the indorser of notice of the nonpayment of a negotiable instrument 
when i t  falls due when, as in this case, he has not waived the same. His 
waiver of release by reason of any extension of time by the bank made 
i t  all the more incumbent upon the hank to give notice of nonpayment 
when the bank, by its own act in refusing further extension, has fixed a 
new date for the maturity of the note, of which the indorser has no 
noticc. If given notice, the indorser would have had the right to take 
up the note, and could have taken steps to secure himsclf, which may 
now be beyond his power. 

A waiver of release by an extension is not a waiver of notice of non- 
payment, which puts an end, without the knowledge of the indorser, to 
such extension. 

Cited: Gillmn v. Walker, 189 N.C. 192; Corp. Corn. v. Wilkinson, 
201 N.C. 349; Davis v. Royall, 204 N.C. 149; Hyde v. Tatham, 204 
N.C. 161 ; Rasberry v. West, 205 N.C. 408; Bank v. Hessee, 207 N.C. 75. 
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(532) 
GREENE v. ATLANTIC COAST LINE RAILROAII COMPANY. 

(Filed 29 September, 1915.) 

1. Carriers of Passengers-Negligence-Evidence - Train Records - Cor- 
roborative Evidence. 

Where damages are  sought for a personal injury alleged to have been 
inflicted by reason of defendant having stopped its passenger train at a n  
unusual stopping place, where the plaintiff alighted therefrom, exception 
that  the conductor testified from his record of the train alone that  the 
place was the usual one will not be sustained, when it  appears that he 
testified to the fact directly and then stated that the train sheet, which 
he then examined, would have shown had it  stopped a t  a n  unusual place, 
which it did not show. 

2. Carriers of Passengers - Instructions - Inferential Evidence - Appeal 
a n d  Error. 

Where, in  a n  action to recover damages for a personal injury alleged 
to have been inflicted on a passenger while alighting from defendant's 
passenger train, there is evidence tending to show, a s  contended for by 
the plaintiff, that  the injury occurred when the train stopped a t  an unusual 
place, and for the defendant that it  did not stop until i t  got to its usual 
stopping place beyond, the jury has a right to accept a s  true a part of the 
1)2:1il1tiR's evidence, and find that the injury occurred a t  the 1)lace con- 
ttmdeil for by him, but beforc the train sloppecl, and a contention of the 
p i ~ l ~ t i t . ~  stated by the court t o  this cffect is not rrroueons, though tlwr'e is 
110 dirwt cvidencr t l i t ~ ~  rof. 

APPEAL by defendant from Perguson, J., a t  the April Term, 1915, of 
BERTFORD. 

Action to  recover damages for personal injury, the plaintiff alleging 
and offering evidcnce tending to prove that on 15 March, 1912, he be- 
came a passenger on the train of the defendant a t  Norfolk, with his 
destination a t  Eure; that he reached Eurc a t  night; that  the train 
stopped a t  an unusual place, about one hundred yards before the regular 
stopping place was reached; that  he was notified to leave the train, and 
that he did so; that  the place where he alighted was unsafe, and he fell 
down an embankment and was injured. 

The defendant offered evidence tending to prove that  the train 
stopped a t  the regular place, and that the plaintiff was not injured. 

The jury returned the following verdict: 
1. Was the plaintiff injured by the negligence of the defendant, as 

alleged in the complaint? Answer: "No." 
Judgment was entercd in favor of the defendant, and the plaintiff 

appealed. 
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E. T .  Snipes for plaintiff. 
Pruden & Pruden and S .  Brown Shepherd for defendant. 

ALLEN, J. The plaintiff considers two assignments of error in the 
brief, and under our rules all others are deemed abandoned. 

The first of these is to  the admission of the evidence of Mr. (533) 
Pitt ,  the conductor, which is objected to  on the ground that  he 
did not testify from his own knowledge, but from his records. It does 
not appear from the record that  any exception was taken to this cvi- 
dence, but if the exception was duly entered, the record does not bear 
out the statement that  he was not speaking of his own knowledge. He  
says, among other things: "I was on the train 15 March, 1912; was in 
control of train. I remember stopping in Eure; am not positive who got 
on or off. The train made its usual stops and a t  usual places. I got off 
with lantern, as I always do. I stand between white and colored car. 
He  did not get off there. I know the train did not make an unusual 
stop. I was telling what happened a t  Eure that night. I do know that  
we three got off with our lights, if there were no others. I know for a 
fact; know tliat'the train stopped a t  Eure. If train had made an un- 
usual stop a record would have been made of it. I don't say I remember 
everything that  happened that  night, but nothing unusual happened." 

The second assignnmnt of error is that his Honor presented a contcn- 
tion of the dcfendant that the plaintiff attempted to  get off the train 
before being invited to  do so, and while i t  was in motion, and this is 
based upon the contention that  there was no evidence to  support this 
view. There is no direct evidence of the fact, but the circumstances re- 
lied on by the defendant justified submitting i t  to  the jury. 

The evidence of the dcfendant tended to prove that  the train stopped 
a t  the usual place, and the evidence for the plaintiff that  he got off or 
fell from the train before the train reached the usual stopping place. 

The jury had the right to accept a part of the plaintiff's evidence and 
reject other parts of it, and if the train stopped a t  the usual place and 
the plaintiff stepped or fell off the train, where he says he did, the train 
must have been in motion a t  that  time. 

His Honor charged the jury fully, and gave practically all the in- 
structions asked by the plaintiff, and the jury upon a fair charge has 
answered the issue against him. 

We find 
No error. 
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(534) 
DORA 11. NEWSOME AND HUSBAND, J. C. NEWSOME, v. RANK O F  

AHOSKIE. 

(Filed 29 September, 1915.) 

1. Bills and  Notes-Banks and  Banking-Collateral Notes-Other Indebt- 
edness-Contracts. 

Where a collateral note given to the bank for borrowed nloney provides 
that  the collateral may be appropriated by the bank to the "extinguish- 
ment of this note or of any other liability of the undersigncd to the bank, 
whether now existing or hereafter arising," etc., the provision of the note 
applies only to transactions directly between the malrer of the note and 
the bank, and not to notes given by the maker to third persons and there- 
after purchased by the bank. 

2. Same-Officers-Knowledge Implied-Trusts and Trustees. 

A director of a bank is affected with knowledge of thc transactions be- 
tween the bank and those dealing with i t  in the course of its business; 
and whcre the proceeds of sale of collateral to a note the bank holds is 
more than sufficient to pay off' the indebtedness of tho malrer, the bank 
holds the surplus in trust for the malrer; and i t  would be a breach of 
trust, not permissible, for i t  to allow one of its directors to sell a note he 
holds of the same malrer to the bank, and apply this surplus to its payment 
under a general provision in the note, with collateral, that the collateral 
was likewise applicable to the maker's general indebtedness to the bank. 

3. Bills a n d  Notcs-Banks and  Banking-Collatcl'al-Trusts and  Trustees 
-Breach of Trusts. 

The collateral given with a note to the bank is held by the bank in trust 
for the maker, and the bank is not permitted to divert the surplus of the 
proceeds of the sale of the collateral contrary to the terms of the trust as  
expressed in the note. 

4. Same-Bank Directors-maud-&leasing Trust  Fund-Crcditors' Bill. 
A plaintiE bank having acquired from one of its directors a note in- 

dorsed by the director, upon the agreement that i t  would first exhaust the 
collateral to another note given by the same maker to the bank, alleged 
fraud of the maker of the note in  procuring the collateral, and attempted 
to convert the action into a general credilors' bill, and subject the surplus 
of thc collateral to the payment of the first note, which did not come 
within the terms of the latter one. I t  apprared that the bank was the 
only creditor prosecuting the action, and it  is held that  the bank was re- 
quired to first relinquish the collateral i t  held as  trustee before it  would 
be permitted to institute a n  action of this character. 

5. Bills and  Notes-Banks and  Banking-Trusts and TrusCees-Division of 
finds-Eeceivcrs-Accounting. 

Where a note to a bank has been paid in full by the sale of collateral 
thereto, and a surplus then remains in the hands of the bank, which it 
wrongfu!ly seelrs to apply to other indebtedness of the malrer, and it ap- 
pears that  the surplus has been placed in the hands of a receiver pending 
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a n  action brought by the maker of the note against the bank, i t  is held 
that  the maker is entitled to a decree that  the receiver pay over to him 
the ascertained surplus; and a personal judgment should be entered in 
the bank's favor against the maker for the amount due by him. And it 
not appearing in this case whether the maker or receiver has paid the 
original obligation of the maker to the bank, a n  accounting between them 
will be ordered. 

APPEAL by plaintiff from Connor, J., a t  the July Term, 1914, (535) 
of HERTFORD. 

Civil action, tried upon these issues: 
1. Did R.  E. Cowan, in November, 1907, sell to J .  C. Newsome and 

make and deliver to him a dced for the land described in the deed from 
R. E. Cowan to Dora M. Newsome, of record in Book 32, page 415, in 
the office of the register of deeds of Hertford County? Answer: "Yes." 

2. If he made and delivered to J. C. Newsome such deed, did the said 
J .  C. Newsome on 21 March, 1908, procure said R. E. Cowan to destroy 
the said deed, and to make and deliver to Dora M. Newsome a deed for 
the same land, of record in Book 32, page 415, in thc office of the regis- 
ter of deeds of Hertford County? Answer: "Yes." 

3. If so, did the said J. C. Newsonie procure the said R. E. Cowan to 
destroy thc dced to J .  C. Newsoine and to execute the deed to Dora M. 
Newsome, as alleged, with the intent to hinder, delay and defraud the 
creditors of the said J .  C. Newsome, including J. R. Garrett? Answer: 
"Yes." 

4. Was the deed from R. E. Cowan to Dora M. Newsome, as alleged 
in the complaint, fraudulent and void as to creditors of J .  C. Newsome, 
and as to the indebtedncss of J.  C. Newsome evidenced by the note for 
$731.67, now held by thc Bank of Ahoskie? Answer: "No." 

5. Were the notes held by the Bank of Ahoskie as collateral made 
payable to Dora M. Newsome with intent on the part of J. C. Newsome 
to hinder, delay and defraud his creditors? Answer: "Ycs." 

6. I s  the Bank of Ahoskic the owner of the note given by J. C. New- 
some to .J. R. Garrett, as allcged in the complaint? Answer: ''Yes." 

7. I s  J. C. Newsome indebted to the Bank of Ahoskie, as alleged in 
the complaint; and if so, in what sum? Answer: $731.67." 

8. What amount did J. C. Newsome owe the Bank of Ahoskie a t  the 
time of the execution of his note for $1,100, given 15 September, 1911? 
Answer: "$1,100," by consent. 

9. When was the J. R. Garrctt note assigned to the Bank of Ahoskie? 
Answer: "18 January, 1912." 

10. Was said assignment absolute, bona fide, and for a valuable con- 
sideratlion? Answer : "Yes." 
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11. Were the collateral notes described in the complaint deposited 
with and received by the Bank of Ahoskie as the property of Dora M. 
Newsome? Answer : "No." 

12. Was the note executed by J .  C. Newsome, payable to  A. C. Vann, 
barred by the statute of limitations a t  the time of the execution of the 
deed from Cowan to Dora M. Newsome? Answer: "Yes." 

13. Was the note executed by L. M. Outlaw and J .  C. Newsome to 
J. W. Godwin barred by the statute of limitations as to  J. C. Newsome 

a t  the time this action was begun? Answer: "KO." 
(536) 14. Was it  so barred a t  the time the amendment was made in 

this action, towit, 18 July, 1914? Answer: "No." 
15. Was the consideration for the collateral notes described in the 

complaint the purchase price of part of the land conveyed to Dora M. 
Newsome by Cowan? Answer: "Yes, in part." 

Upon the findings of the jury, the court rendered judgment: 
"That the defendant Bank of Ahoskie recover of the plaintiff J. C. 

Newsome the sum of $731.67, with interest thereon from 16 January, 
1912, and the costs of this action, to  be taxed by the clerk of this court. 

"It is further ordered, considered and decreed that  J. C. Vann and 
Stanly Winborne, receivers, out of the funds in their hands, being the 
balance of the proceeds of the said collateral notes, pay to  the Bank of 
Ahoskie the sum of $731.67, with interest from 16 January, 1912, until 
paid, and the cost of this action, and that the said Bank of Ahoskie, 
upon the receipt of said sum, shall cancel the judgment herein rendered, 
if said amount is sufficient to pay the same in full, and if not, shall 
credit the said judgment with the amount of said payment; that if 
there be any surplus after paying said judgment, the said receivers 
shall pay the same to J. C. Newsome and Dora M. Newsome." 

The plaintiffs appealed. 

Winborne & Winborne, Pruden & Prz~den, W. W .  Rogers, E. T. 
Snipes, S. Brown Shepherd for the plaintiffs. 

J. E. Vann, Winston & Matthews for the defendant. 

BROWN, J .  This case was before the Court a t  Spring Term, 1914, 165 
N. C., 92, which is referred to  for a statement of the cause of action. 
The Superior Court rendered judgment upon the pleadings in behalf of 
the plaintiff, but this Court was of opinion that issues were raised by 
the pleadings to  be submitted to the jury. 

The undisputed facts, as presented by the present appeal, are that 
J. C. Newsome executed to  the defendant bank his note for $1,100, and 
deposited therewith as collateral certain notes given by T. B. Hall, 
$765; Norman Hall, $600, and Hoard Newsome, $700, all payable to 
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Dora M. Newsome. These notes were deposited by J. C. Kewsome, by 
and with the consent of his wife, Dora, as collateral security for the 
said $1,100. The paper-writing executed a t  the time by J. C. Newsome 
contains the following clause: 

"The said bank is hereby authorized and empowered by the under- 
signed, upon the nonperformance of any of the promises or agreements 
herein contained, to  appropriate to the payment and extinguishment of 
this note or of any other liability of the undersigned to said bank, 
whether now existing or hereafter arising, any and all property or 
moneys of the undersigned in the possession of said bank, on (537) 
deposit or otherwise, whether this note or said other liability be 
then due or not due. If said collaterals or any of them be exchanged 
for others, such others shall be held by said bank on the terms above 
set forth. The undersigned hereby waive the benefit of homestead 
exemption as to  this debt and contract." 

It appears that on 16 January, 1912, J .  C. Newsome executed his note 
to J. R. Garrett for $731.67. This note, remaining unpaid, Garrett as- 
signed the same to one Harmon, who refused to take it  unless he could 
sell the same to the defendant bank, of which Garrett is a director. 

The character of the transaction is disclosed by the following paper- 
writing : 

Bank of Ahoskie having this day purchased of A. R. Harmon a note 
given to me, J. R. Garrett, the undersigned, by J. C. Newsome, for the 
sum of seven hundred thirty-one and 67-100 dollars ($731.67), dated 
16 January, 1912, and by me (J.  R. Garrett, the undersigned) indorsed 
to  the said Harmon, and the said bank having to purchase the said 
note without some guarantee of its payment when due, and said Harmon 
having refused to accept said note from me (J .  R. Garrett, the under- 
signed) unless he could sell same to said bank: Now, therefore, I do 
hereby guarantee to  said Bank of Ahoskie the payment of the said note 
when due, together with all expenses, interest, and attorneys' fees said 
bank may be put to  in the collection of said note: Provided, the said 
bank shall have all collateral they now have in hand belonging to the 
said Newsome until said bank is forced to  give them up by law, or until 
satisfactorily settled and have first exhausted all legal remedy against 
said Newsome to enforce collection of said note before first calling on 
me therefor. 

This 17 January, 1912. J .  R. GARRETT. [SEAL] 

The bank now claims under the above recited clause in the paper- 
writing, signed by Newsome, the right to  retain the Garrett note out of 
the proceeds of the collateral deposited by Newsome. This collateral, 
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by an agreement, has been put in the hands of receivers, to be collected 
by them, and it is admitted in the record in this case that the note for 
$1,100 has been fully paid. 

We think that the exact question has been determined by this Court 
in Bank v. Furniture Co., ante, 180. In  that case the bank undertook to  
retain out of collateral deposited by the Murphy Furniture Manu- 
facturing Company other notes or evidenccs of debt which the bank bad 
purchased against the said company, not embraced by the collateral 
contract. I n  rendering the judgment of this Court, Justice Hoke said: 

"Applying these principles, we concur in his Honor's view that 
(538) plaintiffs are not entitled to recover of the individual defendants. 

The evident purpose of these parties is to strengthen the credit of 
their company in its dealings with the bank, to the extent of the amount 
stipulated, and to save themselves the necessity and inconvenience of 
indorsing specifically every indebtedness which said bank might hold 
against the company, and from a consideration of this purpose and the 
language of the instrument and the facts in evidence, we think it clear 
that i t  was the intent of these parties, as expressed in the contract, t o  
confine the obligation of the individual defendants to indebtedness 
arising out of transactions directly between the bank and their com- 
pany, and that it did not and was not intended to include any and every 
indebtedness which the bank might acquire fro111 third parties." 

There is another principle involved in this case, not discussed in the 
above case. I t  is admitted that Garrett was a director in the bank. He 
is affected with knowledge of its transactions, and it is a fair inference, 
in fact, an almost irresistible conclusion, that when he assigncd the 
note to Harmon, it was his purpose that Harmon should transfer it t o  
the bank and that the bank should retain it out of the proceeds of the 
collateral which i t  held for the $1,100 note. 

The bank held that collateral in trust to secure the note which iYew- 
some had made to itself and whatevcr proceeds rcmained after the pay- 
ment of that note, the bank held in trust for Newsome and his wife. 
It would be a gross breach of that trust to permit the bank officers t o  
divert the proceeds of the collateral from thc legitimate purposes cx- 
pressed in the instrument in order to save a debt for one of the directors. 
Such transactions arc against a wholesome and sound public policy. 

The defendant seeks to "mend its lick" by asking the Court to permit 
the following amendment to the answer: "And that the said J. C. New- 
some was also indebted unto A. C. Vann in the sum of $50 on a note, 
with interest, and unto J. W. Godwin in the sum of $20 on a note, with 
interest, and that he procured said deed to be made to his wife for the 
purpose of hindering, deIaying, and defrauding them and hi.; other 
creditors in the collection of these dcbts, all as above alleged." 
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By this amendment the defendant seeks to convert the action into a 
creditors' bill for the purpose of subjecting the proceeds of this col- 
lateral to the payment of other indebtedness of Newsome upon the 
ground of fraud. This will not avail the defendant, for the law will 
not allow a trustee to plead the outstanding indebtedness of the cestui 
que trust for the purpose of collecting the trustee's own debt. It is ad- 
mitted in the record, not only that the note for $1,100, mentioned in the 
pleadings, has been fully paid, but that all the judgments set out in the 
answer, as existing against J. C. Newsome, have been paid. 

The jury have found that the Vann debt is barred by the statute of 
limitations and neither Vann nor Godwin, who is said to hold a 
$20 note, have seen fit to file their petition in this proceeding and (539) 
make themselves parties to it. They ask no relief against New- 
some, and i t  does not lie in the mouth of the defendant, who held this 
fund in trust, to  ask i t  for them. To show that they are not parties to 
this action and ask no relief in it, no judgment is rendered in their be- 
half, and their names are not even mentioned in the decree of the court. 

If the bank seeks to subject the proceeds of this collateral deposited 
by the plaintiffs with them as security for the $1,100 debt, i t  has the 
right to institute a proceeding for that purpose; but it must first sur- 
render all the plaintiff's collateral or the proceeds thereof which it holds 
in trust for them. 

The purposes of the trust having been fulfilled and the debt paid, 
the bank has no right to divert the said trust fund to the payment of 
the Garrett note, simply because it alleges that Mrs. Newsome acquired 
the collateral by fraud. The bank must return to Mrs. Newsome the 
collateral which i t  wrongfully retained before i t  can proceed against 
her upon any such grounds. It will not he allowed to take advantage 
of its position to divert the trust fund to another purpose entirely for- 
eign to the agreement. 

For the reasons given, we are of the opinion that the court below 
erred in rendering judgment set out in the record. The defendant is 
entitled to a personal judgment against the plaintiff J. C. Newsome for 
$731.67 and interest. The plaintiffs arc entitled to a decree (inasmuch 
as it is admitted that the $1,100 note has been paid) directing the re- 
ceivers to pay over to the plaintiffs the proceeds of the collateral col- 
lected for them. 

It does not appear whether Newsome, himself, paid the $1,100 note, or 
whether the receivers paid i t  out of that collateral. If the receivers paid 
it, they would be entitled to credit for it;  if Newsome paid it, then the 
receivers must account for the entire proceeds, less the cost of collecting. 
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The cause is remanded to the Superior Court of Hertford County 
with instructions to enter judgment in accordance with this opinion. 

Error. 

Cited: Whitford v. Lane, 190 N.C. 349; Rabil v. Fagan, 203 N.C. 
227; Powell v. McDonald, 208 N.C. 438; Edwards v. Buena Vista 
Annex, 216 N.C. 709. 

(540) 
W. E. PERRY v. H. G. KIME. 

(Filed 6 October, 1915.) 

Damages-Crops-Breach of Contract - Trials - Insufficient Evidence - 
Speculative Damages. 

In an action to recover damages to a crop for the alleged failure of the 
defendant to furnish a mule for the purpose under his agreement to do 
so, evidence of such damages which merely compares the yield of that 
year with what the plaintiff had previously made with a mule is too specu- 
lative and uncertain to be submitted to the jury upon the issue. 

WATXER, J., concurs in the result. 

APPEAL by defendant from Bond, J., a t  the June Special Term, 1915, 
of CHATHAM. 

This is an action to recover damages, the plaintiff alleging two 
causes of action, the first being for a breach of warranty in the sale of 
a mule, and the second being for breach of contract in failing to fur- 
nish the plaintiff with a mule with which to cultivate his crop. 

The damages sought to be recovercd under the second cause of action 
was a diminished yield of the crop. 

The plaintiff offered evidence tcnding to support both causes of 
action, and the defendant offercd evidence to the contrary. 

The plaintiff tcstified, among other things, that: "As a result of fail- 
ing to get a mule to cultivate his 1914 crop, he was not able to cultivate 
his crops, and that his crops suffered for the reason he could not culti- 
vate the same. That he owned no lands a t  that time and was not able 
to buy other stock at  that time, for the reason defendant had his crops 
and other property under mortgage for the mule which he took back 
and afterwards refused to furnish onc in its place; that he relied on 
defendant's word to furnish a mule to cultivate his 1914 crop. 

He was askcd how much cotton hc made last year. 
Plaintiff replied: "Two bales." Defendant excepted. 
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Plaintiff was then asked how much more he would have madc if hc 
had had a good mule. And he replied that he gcnerally madc seven to  
eight bales of cotton and close to seventy-five barrels of corn, and that 
last year he did not make but twenty-five barrels of corn and something 
over two bales of cotton. Defendant excepted. 

The jury returned the following verdict: 
1. Did the defendant guarantee and warrant that the mule would 

work any and everywhere, all right, as alleged in the complaint? An- 
swer : "Yes." 

2. Was said guarantee and warranty false, as alleged in the coin- 
plaint? Answer: "Yes." 

3. What damage, if any, is the plaintiff Perry entitled to rccover? 
Answer: "Two hundred and fifty dollars, with interest from date of 
mortgage." 

4. Did defendant Kinle satisfy and discharge all claims plain- (541) 
tiff Perry had against him? Answer: "No." 

5. Did defendant Kirne agree to furnish a mule to plaintiff Perry to 
cultivate his crop with, and fail to  do so, and thereby cause daniage to 
plaintiff? Answer: "Yes." 

6. If so, what damage, if any, did the plaintiff sustain by reason of 
such failure on part of defendant? Answer: "Twenty-five dollars." 

Judgment was entered upon the verdict in favor of the plaintiff, and 
the defendant excepted and appealed. 

A. C. Ray and Long & Long for plaintiff. 
R. H.  Hayes and F. W. Bynum for defendant. 

ALLEN, J. The right to recover damages for diminution in the yield 
of crops alleged to have been caused by breach of contract or by some 
tortious act has been recognized in several cases in our reports (Spencer 
u. Ha?nilton, 113 N. C., 49; Herring u. Armwood, 130 N. C., 177), but 
always with misgivings, because of the difficulty of ascertaining defi- 
nitely the cause of the damage, and on account of the uncertainty, 
frequently amounting to speculation, of determining and estimating the 
result. 

We have been confronted on one hand with the legal principle that, 
when there is a breach of contract or a tort, and damage ensues as the 
direct and natural result, the party injured is entitled to just compen- 
sation, and that the uncertainty as to amount is not more doubtful than 
in other cases in which recoveries are sustained here and elsewhere, such 
as profits in business under certain conditions and physical pain and 
mental anguish, and on the other, with the knowledge that so many and 
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such diverse circumstances affect thc yield of crops that it is almost im- 
possible to find out the cause or to estimate the result. 

Thc character of tllc soil and its condition; the kind of sced used, 
when plantcd and how; the preparation of the soil for planting; the 
quality of fertilizer, the quantity and the time and manner of its appli- 
cation; the cultivation of thc crop; the harvesting of the crop; the 
seasons, arid other circumstances enter into the estimate of what ought 
to be made, and when all arc favorable i t  is rare that the owner of land 
gathers in the fall what he expected in the spring. 

A delay of a week in planting may make or destroy the crop, and 
sometimes, under apparently similar conditions, there is a good crop 
on one side of the road and a poor yield on the other side. 

These considerations have led to thc conclusion that a recovery of 
damages on account of the diminished yield of the crop will not be al- 
lowed upon a mere comparison of the crop yield of one year with that 
of another (Tomlinson v. Morgan, 166 N. C., 560), and that is the case 

presented by the plaintiff. 
(542) He says he generally made seven or eight bales of cotton and 

seventy-five barrels of corn, and that in 1914 he made two bales 
of cotton and twenty-five barrels of corn, but he fails to state how the 
land was prepared, how it was cultivated, what was the rainfall, or to 
give any circumstance which would justify the jury in awarding dam- 
ages upon his second cause of action. 

There must, therefore, be a new trial upon the fifth and sixth issues. 
We have carefully cxamined the exceptions relating to the first cause 

of action, and find no error. 
Partial new trial. 

WALKER, J., concurs in result. 

Cited: Culley v. Raynor, 185 N.C. 98; Harris v. Smith, 216 N.C. 
352; Perry v. Doub, 238 N.C. 237. 

J. M. HARRISON V. A. T. DILL AND J. E. FISHER. 

(Filed 6 October, 1915.) 

1. Appeal and Error-Assignments of Error-Exceptions. 
Assignments of error must rest upon exceptions taken a t  the time they 

a re  due in  the orderly course of procedure, and should coincide with and 
not be more extensive than the exception itself; and no assignment of error 
will be considered on appeal unless founded upon an exception duly entered. 

620 
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2. Judgments-Motion to Vacate-Findings-Appeal and  Error .  
The findings of fact of the trial judge, upon motion made to vacate a 

judgment, a re  conclusive on appeal when there is any evidence to support 
them. 

3. Judgments by Consent-Motions t o  Vacate-Findings-Judgments Va- 
cated. 

A consent judgment entered in a n  action rests upon agreement made 
between two of the parties, which is authorized by the court, and when 
upon motion to vacate the judgment made in the lower court i t  appears 
from the facts found by the judge that  the movant had filed an answer 
in due form denying the material allegations of the complaint, and a judg- 
ment has been entered purporting to be a consent judgment, but in fact 
without the consent of the movant, or his attorney of record, and that  he 
had a good and meritorious defense, the judgment will be vacated. 

4. Same-Two Defendants-Consent of One. 
Where it  appears that a judgment against two defendants, pnrporting 

to have been entered by consent, was not in fact consented to by one of 
them, and that i t  was proper to have set it aside as  to him, i t  is not error 
for the trial judge to refuse to vacate the entire judgment as  to both 
defendants, when i t  therein appears that  the subject-matter is not the same 
and that  the plaintiff withdrew his suit as  to the other defendant. 

APPEAL by plaintiff from Peebles, J., a t  the September Term, 1914, of 
CRAVEN. 

This is a motion to set aside a judgment against J. H. Fisher (543) 
alone, purporting to have been rendered a t  the September Term 
of said court, 1913, by consent. The court finds the following facts: 

1. The original action was brought to  recover back $325 which plain- 
tiff alleged he had paid A. T. Dill for some bank stock which turned 
out to  be worthless, and that he was induced to buy said stock by the 
false and fraudulent representations of said Dill, backed up by the 
false and fraudulent representations of defendant Fisher. 

2. That plaintiff was represented by McIver & Nixon, Dill by Guion 
& Guion, and Fisher by R. OIHara, who filed for Fisher an answer 
denying each and every material allegation in the complaint, and the 
action was continued from term to term until the September Term, 1913. 

3. That  prior to  September Term, 1913, Fisher and plaintiff agreed 
t o  compromise and settle the case on terms set out in defendant Fisher's 
petition (to set aside the judgment), and Fisher executed and delivered 
to  plaintiff a bond in the sum of $150 to secure the performance of his 
part of said agreement. This finding is based upon the verified petition 
of defendant Fisher not controverted. 

4. That the plaintiff did not comply with his part of said agreement. 
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5. That said action was calendarcd for the September Term of said 
court, but was not reached and tried in its regular order. During the 
term aforesaid plaintiff's counsel showed 0'Har.a a consent judgment, 
which was not signed, and O'I-Iara refused to agree to it, and later the 
judgment set out in the record was prepared and signed by consent of 
the plaintiff's counsel and counsel for defcndant Dill, but was never 
submitted to defendant's counsel, O'Hara. I t  was never submitted to 
defendant Fisher, and he nevcr knew anything of it until the sheriff 
came to him with an execution issued on said judgment. That neither 
O'I-Iara nor the defcndant Fishcr assented to said judgment. It would 
be hard to believe that O'Hara or Fisher would, with a full knowledge of 
its contents, consent to a judgment that let go free A. T. Dill, the chief 
sinner, according to the allegations of the complaint, and who got the 
$325, and make defcndant Fisher pay $325 and costs, when he had re- 
ceived no part thereof. I find that Fisher has, prima facie, a good 
defense to thc action. 

Upon the forcgoing facts found by me, it is considered and adjudged 
that said judgment, as to defendant J. H. Fisher, be and the same is 
hereby set aside and vacated, and the action as to Fisher be replaced on 
the trial docket. It is considered and adjudged that defendant J. H. 
Fisher recover of the plaintiff the costs of this motion. 

R. B. PEEBLES, 
Judge Presiding. 

(544) The court announced that the former judgment signed by 
H. W. Whedbee, judge, was set aside, in so far as John H. 

Fisher was concerned, and plaintiff then moved that if only part of the 
judgment was set aside, it should be vacated as a whole. This the 
court refused to do, and the plaintiff excepted. The judgment of the 
court was then signed and filed, and thc plaintiff again excepted. 

R. B. Nixon and W. D. McIver for plaintiff. 
A. D. Ward for defendant. 

WALKER, J., after stating the case: The plaintiff has assigned eleven 
errors, as having been committed by the court in respect to its order 
setting aside the former judgment of the court, whereas only two ex- 
ceptions were entered to the order of Judge Peebles at  the time i t  was 
made. The object of an asisgnment of error is not to create a new 
exception, which was not taken a t  the hearing, but to select from those 
which were taken such as the appellant then relies on after he has 
given more deliberate consideration to them than may have been pos- 
sible during the progress of the trial or hearing. The assignment of 

622 
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error, therefore, must be based upon the exception duly taken a t  the 
time i t  was due in the orderly course of procedure, and should coincide 
with and not be more extensive than the excretion itself. In  other words, 
no ashignincnt of error will be entertained which has not for its basis 
an  exception taken in apt time. T4'orley v .  Logging Co., 157 N. C., 490; 
Bank v. McArthur, 168 N. C., 48. But waiving this serious objection 
to several assignments of error, we will state generally that they are 
predicated upon the ground that  Judge Peebles had found facts con- 
trary to the weight of the evidence, or that  he had failed to  find facts 
according t o  the testimony of certJain witnesses for the plaintiff. We 
could not sustain these assignments of error, if they had been properly 
framed upon exceptions duly taken, for the reason that  we do n o t  p s s  
upon the weight of the testimony or its sufficiency to prove facts, but in 
motions of this kind we are concluded by the findings of the judge, if 
there was any evidence to  support them, and in this case we think that 
the findings were amply supported by the testimony. We might go fur- 
ther and say, if we could examine the testimony, that  the findings are 
sustained by the greater weight of the testimony. It appears therefrom 
tha t  the consent of J. 13. Fisher was not given, and that  neither he nor 
his attorney had any notice thereof. It further appears that Fisher had 
filed an answer t o  the complaint, denying all the material allegations 
thereof, and especially all the charges of fraud in connection with the 
sale of the stock, and the court could not, therefore, render a judgment 
by default final, or even by default and inquiry, if i t  had been such, nor 
could hc take any action which resulted in a final judgment with- 
out the consent of .I. H. Fisher, so far as he was affected thereby. (545) 
The court having found that he did not consent to the judgment, 
i t  should, therefore, have been set aside, upon the ground of irregularity, 
as being contrary to  the course and practice of the court, as there was 
a material issue raised by the answer. A judgment or decree entered by 
consent is not the judgment or decree of the court, so much as the judg- 
ment or decree of the parties, entered upon its records with the sanction 
and permission of the court, and being the judgment of the parties, i t  
cannot be set aside or altered without their consent. Edney v. Edney, 
81 N. C., 1; Lynch v. Loftin, 153 N. C., 270; Justice Manning says in 
the case last cited: "In Vaughan v. Gooch, 92 N. C., 524, Xmzth, C. J., 
speaking for this Court to  the cffect and validity of a consent judgment, 
said: 'The judgment, or, as i t  is termed, the decree, is by conseh, and 
the act of the parties rather than of the court, and it  can only be modi- 
fied or changed by the same concurring agencies that  first gave it  form, 
and whatever has been lcgitimately and in good faith done in carrying 
out its provisions must remain undisturbed. The authoritics to this 
cffect are simplc and decisive among our own adjudications.' I n  WiLcox 
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v. Wilcox (36 N. C.), I Ired. Eq., 36, Gaston, J., declares a decree 
rendered by consent to  be in truth the decree of the parties, and i n  
such a decree, stat pro ratione, voluntas, that is, their will is a sufficient 
reason for it. I n  Edney v. Edney, 81 N. C., 1, Dillard, J., says that (a, 
decree by consent, as such, must stand and operate as an  entirety, or. 
be vacated altogether, unless the parties by a like consent shall agree 
upon and incorporate into it  an alteration or modification. If a clause 
be stricken out,' he adds, 'against the will of a party, then it  is no 
longer a consent decree, nor is it a decree of the court, for the court 
never made it.' Such being the law in this State, the consent judgment 
was properly avoided as having been rendered without the consent of 
one of the parties thereto." The Court said, in Bunn v. Braswell, 1391 
N. C,. 135: "The judgment of Spring Term, 1889, being by consent, is 
to be construed as any other contract of the parties. It constitutes the. 
agreement of the parties made a matter of record by the court at  their 
request." And Judge Gaston further said, in Wilcox v. Wikox, supra, 
that a consent judgment is nothing more than a decree of the parties 
which is entered of record a t  their request and with the permission of 
the court. 

But in order to  bind a party by an alleged consent judgment, it must. 
necessarily appear that  his consent thereto was given, and if the con- 
trary appears, i t  is, of course, not a consent judgment, and then the 
question arises, if the judgment was in any other way authorized by t he  
law. Where an answer is filed denying the allegations of the complaint, 
the defendant is entitled to a trial by a jury, unless i t  is waived in the 

manner prescribed by law, or unless he gives his consent that  
(546) judgment may be entered notwithstanding his answer, and if the 

court renders judgment upon a complaint, the allegations of 
which are denied, and without the consent of the party, or a trial by 
the jury, the judgment will be irregular, and the court will set it aside 
on motion. So that  in this case the order of the court was correct, unless 
there is merit in the other exception taken by the plaintiff, which is, that 
the court should set aside the entire judgment. It did set aside the 
judgment, in its entirety, so far as it affected Fisher, but we understand 
the plaintiff t o  contend that  the court should have set aside the judg- 
ment as to A. T .  Dill, the other defendant. When we examined the 
judgment itself, which was entered a t  the September Term, 1913, by  
Judge Whedbee, we find that  the judgment, as to  Dill, apparently had 
no connection with that part of the judgment against Fisher. It recites 
that Harrison and Fisher had come to an agreement as between them- 
selves in regard to  the controversy, and then it  is stated that J. M. 
Harrison, the plaintiff, withdraws his suit as against the said A. T. 
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Dill, and admits his inability to sustain his allegations as to him. This 
was clearly a nonsuit or retraxit as to Dill, leaving the suit as pending 
between Harrison and Fisher alone, and a compromise or consent 
judgment is then entered as between them and without regard to any 
liability of A. T. Dill. So that the court in this case has complied with 
the rule that a decree by consent must stand and operate as an entirety 
or be vacated altogether, unless the parties by like consent shall agree 
upon and incorporate into i t  some alteration or modification, or some 
new term. "If a clause be stricken out against the will of the party, 
then it is no longer a consent decrec, nor is it a decree of the court, for 
the court never made it." Edney v. Edney, supra; Stump v. Long, 
84 N. C., 616; McEachern v. Kerchner, 90 N. C., 179; Simmons v. Mc- 
Cullin, 163 N. C., 409. The court, therefore, having found the fact in 
rcgard to the consent against the plaintiff, there was nothing to do but 
to set aside the judgment, as the answer denied the allegations of the 
complaint and set up a meritorious defense, all of which was duly veri- 
fied. Therc was no error in the order and judgment of the court. 

Affirmed. 

Cited: Blozham v. Timber Corp., 172 N.C. 46; Gardiner v. May, 
172 N.C. 195; Borden v. Power Co., 174 N.C. 73; Smith v. Comrs., 176 
N.C. 469; Lanier v. Pullman Co., 180 N.C. 413; Boyer v. Jarrell, 180 
N.C. 483; Morris v. Patterson, 180 N.C. 487; Shepherd v. Shepherd, 
180 N.C. 495; Cz~rrie v. Malloy, 185 N.C. 209; L)i.stributing Co. v. 
Carraway, 189 N.C. 423; Ellis v. Ellis, 193 N.C. 219; S. v. Bittings, 206 
N.C. 801 ; Cason v. Shute, 21 1 N.C. 197; Keen v. Parker, 217 N.C. 387; 
Sprinkle v. Reidsville, 235 N.C. 143; Foster v. Iiolt, 237 N.C. 497. 

J. W. HALFORD v. D. H. SENTER ET ALS., CONSTITUTING TIXE BOARD O F  
COMMISSIONERS OF ITARNETT COUNTY. 

(Filed 6 October, 1915.) 

Health-County Commissioners-County Superintendent-Fixing Salary- 
Mandamus-Constitutional Law-Statutes. 

Section 9, chapter 62, Public JAWS of 1911, providinq for a county board 
of health, by express provision requires the approval of expenditures made 
by them by the county commissioners, the latter, by constitutional provi- 
sion, being given, among other things, general supervision of the levying 
of taxes and the finances of the county ; and where the county commission- 
ers have disapproved of the amount of salary the coixnty board of health 
has agreed to pay the county superintendent of health and fixed a less sum 
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therefor, a mandamus will not lie to compel the payment of a greater sum 
than that  so determined upon. 

(547) APPEAL by defendants from Bond, J., a t  the May Term, 1915, 
of HARNETT. 

Mandamus to compel defendants to audit and pay the plaintiff $600, 
salary as superintendent of health for Harnett County for one year. 
Upon the return of the writ it was made absolute, and defendants 
appealed. 

Baggett & Baggett for the plaintifl. 
E. F. Young for the defendants. 

BROWN, J. The agrced facts are that plaintiff was duly clected super- 
intendent of health for Harnett County by the board of health of said 
county and his compensation fixed by said board a t  the rate of $600 
per annum. Upon the prescntation of plaintiff's claim, the matter 
being properly brought before the defendants, the board of commis- 
sioncrs of said county, they declined to audit and allow such expendi- 
ture, upon the ground that i t  was exorbitant and unreasonable. 

The defendants then authorized an expenditure of $300 per annum 
for the services of plaintiff as superintendent of health. 

Section 9 of chapter 62 of the Public Laws of 1911 provides that the 
board of health shall make such rules and regulations, pay such fees and 
salaries and impose such penalties as in their judgment may be neces- 
sary to protect and advance the public health: Provided, that all ex- 
pcnditures shall be approved by the board of county commissioners 
before being paid. 

The very question presented here was decided by this Court adversely 
to plaintiff's contention in McCullers v. Commissioners, 158 N. C., 84, 
where it is said: "It thus becomes the duty of the board of commis- 
sioners to pass on and audit the plaintiff's account for services and de- 
termine whether they are rcasonable and within the bounds fixed by the 
statute. . . . The approval of the defendant's board is necessary to 
the payment of plaintiff's account, and while the courts will not under- 
take to compel the county commissioners to approve them, they will 
require thcm to consider the account and to pass on i t  in good faith in 
the exercise of a sound judgment as to whether or not the services as 
charged are warranted by the statutc." 

The Constitution of this State prescribes that a board of commis- 
sioners shall be biennially elected in cach county. Such board is given 
"a general supervision and control of the penal and charitable 
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institutions, schools, roads, bridges, levying of taxes and the (548) 
finances of the county as may be prescribed by law." 

The commissioners constitute the local governing body of the county 
and are directly responsible to the people who elected them. It is not 
only reasonble but due to the people of the county that these men 
elected by them should have supervision and control over the expendi- 
tures of a subordinate and nonelective board. 

It is not to be supposed that the General Assembly intended to de- 
prive the taxpayers of a county of such necessary and proper protection 
and safeguards which are thus thrown around the county treasury. 

The proceeding is dismissed a t  cost of plaintiff. 
Reversed. 

Cited: Wilson v. Holding, 170 N.C. 357; S. v. Jennette, 190 N.C. I 101; Champion v. Board gf Health, 221 N.C. 100. 

BOARD O F  SUPERVISORS PUBLIC ROADS O F  PACTOLUS TOWNSHIP 
v. BOARD O F  COMMISSIONERS OF P I T T  COUNTY. 

I (Filed 6 October, 1915.) 

I 1. Roads a n d  Highways-County Commissioners-Discrctionary Powers- 
Constitutional Law. 

The county commissioners a re  charged with the duty of establishing 
roads in the county and maintaining them, and a r e  authorized to pay 
therefor out of the county treasury; and when this is done by them in 
the exercise of their discretion, without fraud and malversation, the courts 
may not interfere. 

1 2. Same-Evidence-Dedication-Pleadings. 
Where township supervisors of roads seek to enjoin the county commis- 

sioners from work on a road on the ground that  the road was not a public 
road, and i t  is alleged in the answer of the county commissioners that the 
road is a public road, which is confirmed by the owner of the land over 
which it  runs, the effect is that  of a dedication and acceptance, and the 
injunctive relief sought should be denied. 

3. Roads a n d  Highways-County Commissioners-Discretionary Powers- 
Township Supervisors-Constitutional Law-Statutes. 

Where by special legislative enactment the commissioners of a county 
a re  authorized to levy a special road tax upon the property of each town- 
ship annually, and apply funds so collected from each township exclu- 
sively to road improvenients therein, the discretionary power vested in  
the commissioners, undcr the Constitution, as  to working any particular 
road, or which roads in the township shall be worked, etc., is not inter- 
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IN THE SUPREME COURT. [I69 

fered with;  and the powers of the township supervisors of roads, created 
by special statute, are, in this respect, sub.ject to that of the county com- 
missioners. 

APPEAL by defendants from Bond, J., at  August Term, 1915, of PITT. 

Albion Dunn and Harry Skinner for plaintiffs. 
S. J .  Everett and Julius Rrozr;n for defendants. 

(549) CLARK, C. J .  This action is brought by the board of super- 
~ i s o r s  of Pactolus Township in Pitt County against the board of 

coinmissioners and county treasurer of said county, to enjoin the county 
commissioners of Pitt  from making any further improvements on the 
road leading from the bridge across Tar River at  Boyd's Ferry, Pitt  
County, to the Pactolus and Washington road. 

Thc plaintiffs allege that said road is a private road and not a public 
road, and seek to cnjoin the board of county commissioncrs from order- 
ing payment of bills for the improvement of said road and to restrain 
the county treasurer from paying such orders. The defendants deny 
thai the road in controversy is a private road, and allege that it is a 
public road and that they are ernpowcred to work the same under the 
general law, ch. 714, Laws 1905. This law makes it obligatory upon the 
county board of commissioners to have the roads of Pitt  County worked 
and to pay for the same out of the township road fund of the respective 
townships in which the roads lie. 

In Davenport v .  Commissioners, 163 N .  C., 147, this Court held that 
the bridge at  Boyd's Ferry is a public ferry and that the road leading 
up to said ferry on the north and south sides of said river are public 
roads. Indeed, independent of that dccision, thc county commissioners, 
who are charged with the duty of establishing and working the roads of 
said county, state in their answer that said road is a public road, and the 
owner of the land over which it passes asserts the same. This would 
establish that it was a public road by dedication, even if there had not 
been the adjudication above cited. Tise v .  Whilaker, 146 N. C., 376. 
Further, as was shown in thc evidence in the former case of Davenport 
v. Comrs., in colonial days, the royal post road between Williamsburg, 
Va., and Charleston, S. C., crosscd the Tar River a t  Boyd's Ferry, which 
a t  that time was known as Saltcr's Ferry, afterwards as Watkins' Ferry, 
and later on as Boyd's Ferry. 7 Colonial Records, 149, 413, for 1766. 
In  5 Colonial Records, 1211, Rev. Mr. McAden, in his Journal for 2 
April, 1756, mentions being a t  Salter's Ferry on Pamlico River. 

In Glenn v. Conzrs., 139 N. C., 412, it was held that where a bridge 
had been constructed by a citizen a t  his own expense, who had opened 
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up public roads leading to the bridge on both sides of the river and the 
commissioners accepted the bridge as a public bridge, this made the 
roads leading to i t  public highways. 

It was further held in that case: "The order in which work upon the 
public highways is to be performed is within the sound discretion of the 
county commissioners, and when they have exercised this discretion 
honestly and in a manner which they conceive to be for the best interest 
of the county it excludes any interference by the courts." This case is 
cited with approval in Davenport v. Comrs., in which it is said that, "In 
the absence of fraud or oppression, such matters are within the 
sound discretion of the county commissioners and will not be (550) 
reviewed by the courts." 

The present case is exactly on all-fours with Brodnax v. Groom, 64 
N. C., 244. In  that case certain taxpayers sought an injunction against 
the county commissioners to prohibit their levying a tax to build a 
$10,000 bridge a t  a point which said plaintiffs contended was an incon- 
venient and unsuitable place, where the bridge would not be connected 
with any public road, and that i t  was entirely too costly and a waste of 
public funds. This Court held that this was a matter for the admin- 
istrative department of the Government which under our system of local 
self-government was vested in the county commissioners, who were 
elected by the people of the county, and amenable to their control; and 
that the courts had no right to intervene and supervise the exercise of 
such powers; and that in the absence of fraud or oppression the courts 
could not intervene. Chief Justice Pearson used these words, which this 
Court has often quoted and which should always be borne in mind: "In 
short, this Court is not capable of controlling the exercise of power on 
the part of the General Assembly, or of the county authorities, and i t  
cannot assume to do so without putting itself in antagonism as well t o  
the General Assembly as to the county authorities and erecting a des- 
potism of five men, which is opposed to the fundamental principles of 
our Government and the usages of all times past." 

He further said: "For the exercise of powers conferred by the Consti- 
tution the people must rely upon the honesty of the members of the 
General Assembly and of the persons elected to fill places of trust in the 
several counties. This Court has no power, and is not capable if it had 
the power, of controlling the exercise of power conferred by the Consti- 
tution upon the legislative authority of the Government or upon the 
county authorities." 

Under the Constitution and the statute the county commissioners are 
vested with the control of the county roads of said county. It is true 
that by virtue of ch. 714, Laws 1905, the commissioners of Pitt are au- 

629 



I N  THE SUPREME COURT. [I69 

thorized to levy a special road tax upon the property of each township 
annually, and that the funds so collected in each township shall be set 
apart to be used solely for the improvement of the roads in the town- 
ships where it  is collected. But whether one particular road or another 
or what roads in said township shall be worked is a matter which rests 
in the county commissioners. The powers of the township supervisors 
of the roads in this respect are subject to  that of the county commis- 
sioners. 

If these defendants were proceeding to embezzle the fund, or fraudu- 
lently misappropriate it, they wouId be liable to  indictment, and in a 
proper case an injunction would lie to  restrain the misuse of such fund. 

The findings of fact upon an injunction are subject to  review on 
(551) appeaI, and we find nothing in this evidence which justifies an in- 

junction upon the ground of fraud or misappropriation of funds 
by the county commissioners. It may or may not be that the county 
commissioners are using the very best judgment in selecting the roads to 
be worked in Pactolus Township. The road supervisors of the township 
certainly disagree with them as to  that ;  but as has been said in Brodnax 
v. Groom, supra, and in many other cases, we are not authorized to 
supervise such matters. The greatest and most infallible of all judges 
disclaimed jurisdiction in a matter not committed to him. In  the lan- 
guage of Scripture, "Who made us judges over such matters?" Luke 
XII ,  v. 14. I n  this case, as Virgil puts it, "Non nostrum tantas com- 
ponere lites." 

However gratifying it  may be to the judiciary to be deemed compe- 
tent by reason of their supposed superior wisdom to decide and settle 
controversies over local differences of opinion in administering the af- 
fairs of a county, the judiciary have no special qualifications which 
make them better fitted than their fellow citizens who have been chosen 
by the people to  administer such matters. These are purely admin- 
istrative matters about which good men may differ, but the decision 
thereof rests with the local officials elected by and responsible to the 
electors of the locality. The courts can only interfere when there is 
such fraud or malversation as calls for an indictment, or such fraud or 
oppression is attempted as clearly requires that the further action of the 
administrative board shall be stayed to prevent the misappropriation 
of public funds. But the courts are not empowered to supervise the 
action of administrative boards because of a difference of opinion as to  
the action taken or contemplated by the officials charged with the duties 
of administration. 

The restraining order should have been dissolved. 
Reversed. 
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Cited: Edwards v. Comrs., 170 N.C. 451; Corp. Corn. v. R .  R., 170 
N.C. 571; Cobb v.  R. R., 172 N.C. 61; Cornrs. v .  State Treasurer, 174 
N.C. 167; S .  2). Scott, 182 N.C. 881; Peters v. Highway Corn., 184 N.C. 
31, 32; Draper v.  Conner, 187 N.C. 21; Cameron v. Highway Corn., 
188 N.C. 88; Newton v. Highway Corn., 192 N.C. 63; Carlyle v. High- 
way Corn., 193 N.C. 60. 

(Filed 6 October, 191.5.) 

1. Xegligence-Tort Feasors-Joinder-Parties-Demurrer. 
The wrongful acts of two or more persons concurring in producing a 

single injury, with or without concert between them, may constitute joint 
tort feasors of the persons so acting, and they, as  a rule, may be sued 
jointly or together, a t  the election of the plaintiff; and wherein the plain- 
tiff, by proper allegation, has pursned the latter course, and a cause of 
action is stated against either of the defendants, a joint demurrer filed 
to the complaint is bad. 

2. Public Officers-Judicial and  Discretionary Powers-Corruption-Malice 
-Allegation-Proof. 

Public officers a re  not personally liable to persons specially injured by 
their acts done in the exercise of judicial or discretionary powers con- 
ferred on them by statute, unless it  is alleged and shown that  in doing 
the acts complained of they did so corruptly and with malice. 

3. Roads and Highways-Commissioners-Ministerial Duties-Negligence 
--Individual Liability-Pleadings-Demurrer. 

Public officers a re  held to an individual liability in the negligent per- 
formance of or negligent omission to perform a purely ministerial duty, 
to a person specially injured thereby, when the means to do so are  avail- 
able and when i t  does not involve the exercise of a discretionary or judi- 
cial power conferred upon them by s tatute;  and the demurrer to the com- 
plaint in a n  action against the individual members of a highway com- 
mission, alleging injury to the plaintiff solely by a defective approach t o  
a bridge over a stream on a public highway in their charge, with ample 
previous notice of the defect causing the injury, that  i t  was under the 
official control of the defendants, and that  they had arailable means for  
repairing the defect alleged, is bad, it  not being required that the plaintiff 
allege or show the act complained of was done "corruptly or with malice." 

4. Same-County Bridges-Judicial Notice. 
In  this action to recover damages of the individual members of a high- 

way commission, alleged to be caused by its negligent failure to keep the 
approach to a stream in proper repair, as  to whether the court will take 
judicial notice that  the bridge is a county bridge, and under the care and 
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control of the county commissioners, Revisal, sections 2696 and 29, qumre. 
But the allegations of the complaint being sufficient that the bridge was 
under the sole care and control of the defendants, the question is not 
decided, and the demurrer is held to be bad. 

(552) APPEAL by defendants from Bond, J., Spring Term, 1915, from 
LEE. 

Civil action pending in Superior Court of Lee County, heard on de- 
murrer and by consent of parties a t  Pittsboro, Chatham County, on 15 
May, 1915. The actions were instituted against the defendants as indi- 
viduals for an alleged breach of duty on their part as members of the 
highway commission of Lee County and R. P. Coble as superintendent 
of said county, holding their offices under ch. 586, Local Laws of 1911, 
for breach of duty on their part, in that, having means available for the 
purpose, they knowingly, negligently and carelessly failed to repair the 
wooden approaches to a certain bridge in Lee County, whereby plaintiff, 
in attempting to drive his team over said bridge, and by the falling in of 
the same, received severc injuries to his person and to his property. 
No. 141 having been instituted for recovery of damagc done to the team 
and No. 142 for injuries to the person, the question of liability in each 
bcing dcpendcnt on the same state of facts and set forth in the com- 
plaint as follows: Sections 1 and 2 of the complaint allege the position 
held by defendants under ch. 586, Public-Local Laws 1911, R. P. Coble 
a s  superintendent and the others as members of the highway commis- 
sion. In sections 4 and 5 the facts relevant to the alleged liability are 
set forth as follows: 

"4. That the defendants, in violation of the duties and obligations 
imposed upon thern by law, knowingly, negligently and care- 

(553)  lessly allowed the approach on the Sanford side of the Lockville 
bridge in said Lee County to be and remain out of repair, unsafe, 

and in a condition dangerous to those using the bridge for a space of 
over fifty-two days prior to and including 17 November, 1914, during 
all of which said time the timbers and joists of said approach were in a 
rotten, weak and dangerous condition; that on 6 October, 1914, the de- 
fendants, while in a meeting assembled at  Sanford, N. C., were duly and 
formally advised and notificd by citizens of Lee County that the condi- 
tion of the said bridge and approach was as hereinbefore set forth; that 
the defendants negligently and carelessly failed and omitted to have 
same repaired until after the date upon which the plaintiff sustained the 
damagc and injuries hereinafter described, although defendants had 
during said times means and resources wherewith to repair and render 
safe thc said bridge and approach. That the said Lockville bridge, 
spanning Deep River, and the approach thereto, is a part of the public 
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road or highway in Lee County, known as the Raleigh and Fayetteville 
road, and as such was a t  said time under the exclusive care and control 
of defendants; that the approach to said bridge, upon the Sanford side 
of Deep River, was an elcvated wooden gangway or bridge, which began 
about fifty feet from tlie bridge proper, and at  its junction with the 
bridge was elevated about fifteen feet above the ground. 

"5. That  on or about 27 November, 1914, plaintiff, while lawfully 
using the highway above referred to, drove a wagon, upon which was 
loaded about a cord of oak wood, and drawn by two mules, on and upon 
the approach to Lockville bridge, upon the Sanford side thereof, with 
the intention of crossing; that the plaintiff was seen upon said wagon, 
driving in a careful and prudent manner; that just as the front feet of 
said mules reached the bridge proper, one of the joists or sleepers which 
supported said approach brokc, and that part of said approach upon 
which said wagon was standing collapsed and the wagon upon which the 
plaintiff was riding fcll a distance of fourteen and one-half feet to the 
ground, and the said mules were drawn backward with said wagon and 
fell through the opening, and one of said mules fell upon and across 
plaintiff, pinning him down so he could not frce himself, whereby plain- 
tiff was crushed, bruised and seriously and painfully hurt and injured 
about the legs, thighs and back, all of which was caused solely and en- 
tirely by tlie negligence of defendants in allowing said bridge and ap- 
proach to be and remain out of repair and in an unsafe condition, as  
aforesaid." 

Section 6 states the extent of the injury as claimed in the one case 
to the person of plaintiff and the other to the wagon and team. 

The defendant, in apt time, filed a written demurrer to the complaint 
in terms as follows: 

"The defendants demur to the  complaint upon tlie following (554) 
grounds : 

"1. For that there is a defect of parties in that there is no conimunitv 
of interest amongst the said defendants with respect to the alleged cause 
of action. 

"2. For that several causes of action have been improperly united in 
that there is no community of interest amongst the defendants with 
respect to the cause or causes of action set up in the complaint. 

"3. For that the complaint does not state facts sufficient to constitute 
a cause of action in that the complaint does not state that the defend- 
ants in the various acts and omissions with which they are charged 
have acted ot,licr than negligently." 

On the hearing the defendants, in addition, moved ore tenvs, to dis- 
miss the action as to R. P. Coble, for that no cause of action was stated 
against him. And also the other defendants so moved to dismiss the 
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action as to them. The court overruled both the demurrer and the 
motions made, and defendants, having duly excepted, appealed. 

Clarkson & Taliaferro for plaintiff, in both cases. 
A. A. F. Seawell for defendants, in both cases. 

HOKE, J., after stating the case: Authority here and elsewhere is to 
the effect that  where the wrongful acts of two or more persons concur in 
producing a single injury, and with or without concert between them, 
they may be treated as joint tort fcasors, and, as a rule, sued separately 
or together, a t  the election of the plaintiff. Hough v. R. R., 144 N. C., 
692; Clark v. Guano Co., 38 Cyc., pp. 488 et seq. Thc only case with us 
which tends to impose any restriction on the position is that of Guthrie 
v. Dzwham, 168 N. C.,.p. 573, where, on a question of primary and 
sccondary liability of jomt tort feasors, it was held that,  on application 
of the defendants, the person primarily liable should be made party, the 
policy and purpose of our present Code of Procedure rcquiring that 
every feature of a given controversy should be settled in one action as 
far as consistent with the orderly and efficient administration of justice. 
Again, i t  is held with us that, where two or more are sued as jointly 
responsible for a wrong, a joint demurrer filed will be held bad if a 
cause of action is stated against either of the defendants. Caho v. R. R., 
147 N. C., p. 20. It would seem, therefore, that the first and sccond 
grounds, as stated in the written demurr~r,  cannot be sustained. 

Recurring, then, to the third position of the written demurrer, and as 
presentcd by the motion to dismiss, ore tenus, it is recognized in this 
State, supported, we think, by the weight of well considered authority in 
other jurisdictions, that one who holds a public office, administrative in 

character, and in reference to an act clearly ministerial, may be 
(555) held individually liable, in a civil action, to one who has received 

special injuries in consequencc of his failurc to perform or negli- 
gence in the performance of his official duty, and it is very generally 
held that a failure to keep in rcpair the public highway or bridges, when 
the duty is plain and the Incans fot tlie purpose available, should be 
construed as a brcach of a ministerial duty, rendering thc offender liable 
within the meaning of tlie principle. Hathaway v. Hinton, 46 N. C., 
243; Hoover v. Barkoof, 44 N. Y., 113; Robertson v. Chamberlain, 34 
N. Y., 389; Doeq v. Cook, 126 Cal., p. 213; Adsit v. Brady, 4 N. Y. 
(Will), p. 630; Robinson v. Rohr, 73 Wisconsin, 436; Commissioners v. 
Blackburn, 105 Md., 226; Smith v. Zimmer, 48 Montana, 332; Throop 
on Public Offices, scc. 737; 2 Elliott on Roads and Streets, sec. 858. The 
position referred to is all the more insistent with us for having held, in 
White v. Commissioners, 90 N. C., and other cases, that the county, as 
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a municipality, cannot be held liable, unless expressly made so by stat- 
ute. If the county officials, guilty of a breach of a plain ministerial duty, 
are  not liable as individuals, the greatest wrong could be perpetrated 
and the citizen left without any adequate redress. The doctrine, as ap- 
plied to  the facts of this case, will be found very well stated and sus- 
tained in the California decision, as follows, Henskaw, J., delivering the 
opinion : 

"It is first insisted in support of the demurrer-and this may be said 
to be the principal question in the case-that the complaint states no 
cause of action, because an action will not lie against public officers such 
a s  these for injuries resulting from their mere negligent omission. It is 
well settled in this State that generally an action will not lie against a 
municipal corporation for the misfeasance, malfeasance, or nonfeasance 
of its officers. Huffman v. San Joaquin Co., 21 Cal., 426; Winbigler v. 
Los Angeles, 45 Cal., 36; Chope v. Eureka, 78 Cal., 588, 12 Amer. St. 
Rep., 113; Arnold v. San Jose', 81 Cal., 618; and if the position of re- 
spondent is sound upon this contention, i t  must result that  an injured 
party under circumstances such as these has no redress whatsoever." 

Upon the question thus presented it  must a t  once be conceded that  
there is conflict in authority, but the very decided trend of modern de- 
cision is to hold such officers liable for acts of nonfeasance, or for the 
negligent performance of a duty when the duty is plain, when the means 
and ability to perform it are shown, and when its performance or non- 
performance, or the manner of its performance, involves no question of 
discretion. In  short, where the duty is plain and certain, if it be negli- 
gently performed, or not performed at all, the officer is liable a t  the suit 
of a private individual especially injured thereby. Shearman and Red- 
field on Negligence (3  Ed . ) ,  sec. 156, thus state the rule: "The 
liability of a public officer to an individual for his negligent acts (556) 
or omissions in the discharge of an official duty depends alto- 
gether upon the nature of the duty to which the neglect is alleged. 
Where his duty is absolute, certain, and imperative, involving merely 
the execution of a set task-in other words, is simply ministerial-he is 
liable in damages to any one specially injured, either by his omitting to 
perform the task, or performing it  negligently or unskillfully. On the 
other hand, where his powers are discretionary, to  be exerted or with- 
held according to his own judgment as to what is necessary or proper, he 
is not liable to  any private person for neglect t o  exercise those powers, 
nor for the consequence of a lawful exercise of them where no corruption 
or malice can be imputed, and lie keeps within the scope of his author- 
ity." I n  Robinson v. Chamberlain, 34 N. Y., 389, 90 Am. Dec., 713, the 
question is considered a t  length and many cases reveiwed. It is there 
said: "In Adsit v. Brady, 4 Hill, 630, 40,4m. Dec., 305, the broad rule 
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is laid down that 'when an individual sustains an injury by the mal- 
feasance or nonfeasancc of a public officcr, who acts or omits to act 
contrary to duty, thc law gives redress to the injured party by an action 
adapted to the naturc of the case.' This is a helpful rulc, sound cntirely 
in public policy, if as a rule of law it can be questioned. As a rule of 
law, as there applicd, i t  has stood for ncarly a quarter of a centuly, and 
I think should continue." Without further quotation of authorities 
upon the question, it will be sufficient to refer to the instructive note to 
County Commissioners v. ihclcett, 83 Am. Dec., 557, where the lia- 
bility of road officials for negligence in repairing and maintaining public 
highways is elaborately considered, and to Wharton on Negligence, 
secs. 2&5, 286, and Elliott on Roads and StrceLs, 506. 

It is othcrwisc in the case of judicial officers and also of administra- 
tive officcrs when engaged in official acts involving the exercise of judg- 
ment and discretion, in which case they are sometimes tcrmed quasi- 
judicial. The principle governing in these cases is that they cannot be 
held responsible unless it is alleged and proved that they actcd "cor- 
ruptly or with malice," a position approved by the Court in thc reccnt 
case of Templeton v. Beard, to which we were cited by defendant's 
counsel. In  that case plaintiff sued the county coinmissioners of Rowan 
County as individuals, alleging that she had received great damage in 
attcmpting to cross at  a dangerous ford in said county, the complaint 
being that the commissioners had negligently failed to have a bridge 
constructed a t  that place. It was held that the act involved the exercise 
of judgment and discretion, and no liabiilty attached, unless the com- 
missioners actcd corruptly. Speaking to the position, the Court said: 
"Nor will the action lie against the members of the board as individuals, 

because thcrc is no averment that defendants acted or failed to 
(557) act "corruptly or of malice." The case presented is one involv- 

ing thc exercise of discretionary powers conferred upon the board 
for the public benefit, and it is very generally rccognized in such case 
that in the absence of statutory provision even ministerial officers, act- 
ing on questions arising properly within their jurisdiction, are not liable 
to suit by individuals without an avcrmcnt of that kind. I n  such cases 
these officcrs are sometimcs termed "quasi-judicial," and the general 
principle applicable is stated by Mecherrl on Public Officers, as follows: 
"The same reasons of private interest and public policy which opwate 
to render thc judicial officer excmpt from civil liability for his judicial 
acts within his jurisdiction apply to the yuasi-judicial officer as well, 
and it is well settled that the quasi-judicial officer cannot be called upon 
to respond in damagcs to the private individual for thc honest exercise 
of his judgment within his jurisdiction, however erroneous or misguided 
his judgment may be. The name applicd to the office or the officer is 
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immaterial. The question depends in each case upon the character of 
the act. If i t  be judicial or quasi-judicial in its nature, the officer acts 
judicially, and is exempt. Neither is i t  material that the officer usually 
or often acts ministerially. I n  those cases in which he does act judi- 
cially he is, nevertheless, exempt. A statement approved in numerous 
decisions here and elsewhere. Hudson v. McArthur, 152 N. C., 445; 
Raysford v. Phelps, 43 Mich., 342; Baker v. State, 27 Ind., 485; 28 Cyc., 
466," and the same may be said of the case of Shryer v. Commissioners 
of Greene. 119 Ind., 444, also relied upon by the defendant. I n  that case 
a bridge had been practically destroyed and the county authorities were 
deliberating as to  whether an abandonment of the bridgc would not be 
best for the public interest and some other way of crossing the stream 
provided, and a mandamus t o  compel them to restore the bridge was 
refused. It involved an exercise of judgment, referrcd by law to thc 
county commissioners. 

A correct application of the principles approved and sustained by 
these authorities, in our opinion, gives full support to  his Honor's de- 
cision overruling the demurrer and denying the motion to  dismiss, made 
ore tenus. A complaint containing dcfinitc and specific allcgations that  
the bridge and approach thereto were under the exclusive care and con- 
trol of the defcndant; that, having actual knowledge of conditions and 
with fundb available for its repair, defendants had, for 52 days just pre- 
ceding the injury, knowingly, negligently and carelessly permitted the 
woodcn gangway to  be and remain in a rotten, weak and dangerous 
condition, and that  said gangway fell as plaintiff was endeavoring to  
drive his wagon and team across the bridge, causing a fall of 14y2 feet, 
practically ruining the wagon and inflicting severe injuries on plaintiff 
personally, and to his mules. This, to our minds, and on t h e  
facts as defendant admits them to be, by his demurrer and mo- (558) 
tion, shows, as the record now stands, a breach of official duty 
clearly ministerial and constituting an actionable wrong unless, by 
opposing testimony, the ohligation to  repair is removed or the charge of 
negligence in some way refuted. 

I t  is urgcd for dcfcndant that thc court should take judicial notice of 
the fact that  the bridge in question is a county-line bridge and, as such, 
under chapter 65, section 2696, and chapter 23, section 29, the same is 
under the care and control of the county commissioners of the county, 
and that no responsibility should attach to  the defendants or either of 
them by reason of the bridge or the approach thereto. 

While the Court, as a rule, will take judicial notice of the position of 
prominent water-courses of the country (8. v. Ry., 141 N. C., p. 846; 
Harper Furniture Co. v. Express Co., 144 N. C., p. 639), there is doubt 
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if thc principle can be extended t o  taking notice of thc location of any 
particular bridge; but if this be conceded, we are of opinion that, on the 
record as it  now stands, this position of defendants cannot be sustained. 
A perusal of the statute, chapter 586, and particularly of sections 9 and 
10, will disclose that  very large powers are conferred and extensive du- 
ties imposed upon the highway commissioners and highway superin- 
tendent as to  both roads and bridges, and i t  may be the proper construc- 
tion of the law that  the entire matter is referred to  these defendants. 
But, whether arising under the statute, and t,hat we do not now cdccide, 
or by reason of some valid arrangement with the commissioners, or evcn 
because of the fact that  the defendants had assumed and entered on 
the duty of maintaining this approach in proper condition, a case pre- 
sented in County Commissioners v. Blackburn, 105 Md., supra, we are 
of opinion, and so hold, that, on spccific and definite allegation, ad- 
mitted by the demurrer, that this bridge and approach is a part of the 
public road of Lee County, and under the exclusive care and control of 
defendants, etc., etc., that defcndants' duty to  repair is sufficiently 
averred, antl that in connection with the other facts the defendant has 
been properly required to answer over, and the judgment to  that  effect is 

Affirmed. 

Cited: Fore v. Feimster, 171 N.C. 553; Raulf v. 1,ight Co., 176 N.C. 
694; Carpenter v. R .  R., 184 N.C. 406; Broux zl. R. R., 188 NC.  58; 
Noland v. Trustees, 190 N.C. 254; Lathnm v. Highway Corn., 191 N.C. 
142; Lowmnn v. Comrs., 191 N.C. 152; Holn~es v .  Upton, 192 N.C. 
179; Watts v. Lefler, 194 K.C. 673; Lnsszter v .  Adnms, 196 X.C 712; 
Brown I ) .  R. R., 202 N.C. 262; Betts v. Jones, 203 N.C. 591; Mofitt 21. 

Davis, 205 N.C. 568, 569; S. v. Swanson, 223 N.C. 445; Godfrey v. 
Power Co., 223 N.C. 649; Jones v. Elevator Co., 231 N.C. 289; H m -  
sucker v. Chair Co., 237 N.C. 563. 

WILKINS-RICKS COMPANY V. .J. A. McPHAIL. 

(Filed 6 October, 1915.) 

1. Transferanrc of Cause-Omissions in Transcript-Record Evidence- 
Aftdavit-Orders. 

Where a new county is created and causcs of action a re  transferred 
thereto, and i t  appears that  one of them \?;as in claim and delivery, where- 
under the defendant's property was seized antl replevied, but  the papers 
had not been transferred with the other papers, the judge may, without 
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affidavit of the plaintiff, make a n  order directing an amended or supple- 
mental transcript to be sent, including the claim and delivery papers, 
when i t  appeared from the record that  they were missing. 

2. Judgment-Estoppel. 
A judgment in an action by a landlord against his tenant and another 

to  recover rent for the land, is not a n  estoppel in another action between 
the defendants, involving only the question of a n  account and settlement 
between them, exclusive of the question of rent. 

3. Transferance of Cause-Papers Omitted-Evidence-Identification. 
Where a n  order has been made by the court that a n  omission of claim 

and delivery papers in transferring a cause from another county be sup- 
plied, and thereafter a party to the cause introduces the papers upon the 
trial, evidence of the genuineness of the signature of the clerk of the 
Superior Court to  whom the order was directed, indorsed thereon, and 
also that  of the process officer who served the papers, is sufficient for 
identification. 

4. Trials-Evidence-Rooks-Admissions. 
Upon giving direct testimony of the indebtedness of the defendant, the 

amount being in controversy, i t  is competent for the plaintiff to intro- 
duce the ledger in  corroboration and further testify tha t  the defendant 
had seen the statement thereon and admitted it to be correct. 

5. Evidence-Pleadings-Declaration i n  Interest-Collateral Matters. 
I n  this action involving the amount in dispute by the parties, it is held 

tha t  the introduction by the plaintiff of his amended complaint was not 
erroneous as  a declaration by him in his own favor, as  the court did not 
permit i t  as evidence of the amount due, and i t  did not prejudicially 
affect the question submitted. 

APPEAL by defendant from Daniels, J., a t  the January Special (559) 
Term, 1914, of LEE. 

Action to recover personal property which the plaintiff alleges i t  is 
entitled to possession of by reason of certain liens and chattel mort- 
gages executed by the defendant. The defendant relies upon the plea 
of payment, and of an estoppel, arising out of the judgment in an 
action in which one Jeanson was plaintiff and the present plaintiffs and 
defendant were defendants. 

The action was commenced in Moore County in 1905, and lvas trans- 
ferred to Lee County in 1908. Papers in claim and delivery were issued 
in the action, and the property was seized thereunder and the defendant 
executed a bond as provided by statute and retained the property. When 
the action was transferred to Lee County the papers in the claim and 
delivery proceeding were not sent with the other papers, and were not a 
part of the transcript, and at  July Term, 1913, of Lee Superior Court 
an order was made directing an amended or supplemental transcript to 



IN T H E  SUPREME COURT. [I69 

be sent, which was done, and which included the claim and delivery 
papers. The defendants exccpted to this order upon the ground that it 

was not based upon an affidavit. The defendant, upon the trial, 
(560) tendered an issue involving the plea of estoppcl, which was rc- 

fused, and the defendant excepted. The defendant also excepted 
to the introduction of the claim and delivery papers upon the ground 
that they had not been properly identified. 

The plaintiff introduced the ledger containing the account against the 
defendant and the defcndant exccpted. The defendant introduced the 
original complaint, in which i t  was alleged that advances had been made 
to the defendant amounting to $74.61, and the plaintiff was permitted to 
introduce the amended complaint, in which i t  was alleged that the bal- 
ance due the plaintiff was $74.61, and the defendant exccyted. There was 
a verdict and judgment for the plaintiff, and the defendant appealed. 

FVilliams & Williams and A. A. F. Senwell for plaintiff. 
Hoyle & Hoyle for defendants. 

ALLEN, J. It was not necessary that an affidavit should be filed as 
the basis of thc order of July Tcrm, 1913, as i t  appears from the order 
itself that an inspection of the record showed the absence of the papers 
in the action, and this gave the court the authority to supply thcm. 
The issue involving the plea of estoppcl was properly refused. The 
estoppel is pleaded, but therc was no evidence to support it. 

Jeanson, the plaintiff in the former action, was the landlord, and the 
only question involved was her right to recover $60 rent, and the state 
of the accounts between the plaintiff and thc dcfenclant, which is the 
matter in controversy in this action, was not considcred or determined. 
Thc evidencc is ample to identify the claim and delivery papers, and to 
show that they were regularly issued in the action. 

Mr. Campbell testified that he knew thc handwriting of Mr. Mc- 
Donald, who was the clerk of the Superior Court of Moore County; that 
the seal attached to the papers was the seal of the clerk of the Superior 
Court of Moore; that he knew the handwriting of the defendant J .  A. 
McPhail and of A. F. McPhail, the surcty on his replevy bond, and that 
the signatures on the bond were in the handwriting of these two per- 
sons; that the signature of McDonald, the clerk, on the back of the 
claim and delivery papers ordering a seizure of property was in his 
handwriting, and that he was clerk a t  the time the order purports to 
have been signed; that he also knew the signature of C. G. Petty, the 
officer who executed the order of seizure, and that the signature on the 
papers was in his handwriting. 
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Tliere seeins to be really no controversy as to the issuing of the claim 
and delivery papers regularly in the action, because the defendant testi- 
field: "I got a, replevy bond for the wagons and other stuff for which 
the claim and delivery was served." 

The ledger containing the account against thc defcndant, when (361) 
considered in connection with the evidence of the plaintiff, was 
competent. The plaintiff testified that the defendant saw this account 
in the ledger and admitted i t  to be all right. The introduction of the 
amended complaint might be objectionable as a declaration of the 
plaintiff in his own interest, but it appears froni the record that his 
Honor did not permit it to  be introduced as evidence of the amount due. 

It appears, also, from the evidence that the defendant admitted that 
he owed the plaintiff $14.31, and that the real dispute was whether he 
should be charged with $60 recovered against the plaintiff by thc land- 
lord of the defendant, this amount being for rent, and being recovered 
of the plaintiffs because they had rcceived certain proceeds of the crops 
raised by the defendant. 

Upon a consideration of the whole record we find 
No error. 

IN RE WILL O F  ELI A. CRAVEN. 

(Piled 6 October, 1915.) 

1. Appeal and Error-Prejudicial Error-New Trial. 
Error committed by the trial judge must be prejudicial to be reversible 

and to entitle the appellant to  a new trial, for if he is not hurt  by the 
ruling to which exception was taken, there is no reasonable ground of 
complaint. 

2. Appeal and  Error-Evidence Rejected-Harmless Error. 
Where there is a will with two codicils, admittedly valid a s  to the will 

and first codicil, but  the second codicil is sought to be set aside on the 
ground of fraud, declarations of the testator made some six or eight 
months before the date  of the second codicil and previous to that of the 
first one, that the husband of the beneficiary was endeavoring to get the 
property therein devised to him, if the declarations were competent as  
evidence in the caveator's behalf, is not reversible error, under the facts 
of this case, it appearing that  there was strong evidence that  the mind 
of the testator had snbsequently ilndergone a complete change towards 
the devisee, and that  the evidence rejected, being merely cumulative, would 
not have affected the verdict. 

3. Same--Admissions. 
TJpon the trial to set  aside a will for mental incapacity and undue in- 

fluence, it  appeared that  the will had two codicils, the latter of which 

641 
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only was sought to be declared invalid, and that  the date of making the 
will and first codicil the testator was of sound mind, and was free from 
undue influence. The caveators offered a letter in evidence written by 
the beneficiary under the second codicil, bearing upon the mental condi- 
tion of the testator, nearly three years before the second codicil was made 
and before the making of the first codicil. Held, the law presumes sanity 
when shown to exist until i t  appears to the contrary, and the rejection of 
the letter as  evidence was immaterial or, a t  least, not prejudicial, suffici~nt 
mental capacity of the testator thereafter being shown with rcferencr to 
the first codicil. 

4. Evidence-~Titnesses-Imp~mI~~nent-~~a~ning. 
Where a witness testifies to matter i t  is proposed to impeach, by matter 

tending to show something collateral to the issue involved in the action, he 
should first be given proper warning before offering the impeaching trsti- 
mony as  to his bias, temper, or disposition towards the parties or the cause, 
by directing his attention to the impeaching evidence, so that he may have 
a n  opportunity to admit, deny or explain it. 

5. Wills--Mental Capacity-Trials-Instructions. 
The rule as  to the mental capacity requisite for a testator to make a 

valid disposition of his property by will is sufficiently given when the 
court charges the jury that they must find that the testator knew a t  the 
time the nature and effect of his act, and that he was making a will dis- 
posing of his property and to whom, and the relationship of the benefi- 
arirs to himself. The early and the more modern rule discnssed by 
WALKER, J. 

6. Trials-l[nstrucCions--Wills-Mental Capacity-Prayers fo r  Instruction. 
There is no special formula required for instructing the jury as  to the 

mental capacity required for the valid execution of a deed or will, and 
a special instruction requested thereon, though correctly stating the law, 
will not confine the judge to the language therein used, for i t  is sufficient 
if the trial judge substantially gives it  in his own words, he not being 
bound by the language of counsel. 

7. Wills-Mental Capacity-Undue Influence-Evidence. 
Mental weakness of the testator from old age, a t  the time of his making 

a will, or after his mind has lost a portion of its former vigor and has 
become weakened by age, disease or otherwise, compatible with sufficient 
mental capacity to execute a valid will, provided he  understands all that 
he is about, and chooses rationally between one disposition of his p r o p  
erty and another, and is able to retain the facts in his mind long enough 
to dictate or write out his wishes, and to execute the will with the essen- 
tial formalities. 

8. S a m e p a r e n t  and  Child-Kindness-Persuasion. 
Acts of kindness or consideration shown by a child to an aged or sick 

parent do not, of themselves, show such undue influence upon the latter 
as  will affect the validity of his will disposing of his property in favor 
of this child; nor will mere persuasion have this effect, where the testator 
has not been prevented from exercising his free volition; for such acts, 
t o  have the effect stated, must amount to such domination by the stronger 

642 
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over the weaker mind as  to amount to the substitution of the will of the 
former for tha t  of the latter, resulting in a n  unfair advantage over others 
entitled to the testator's favor, and who would naturally receive it, but  
for the intervention of this designing and controlling influence. 

APPEAL by caveator from Connor, J., a t  the August Term, (562) 
1914, of CRAVEN. 

Caveat to codicil No. 2 of the will of Eli A. Craven, dated 1 Novem- 
ber, 1912, tried before Connor, J., and a jury, at  August Term, 1914, of 
Chatham Superior Court. Eli A. Craven was born in August, 1824, and 
died in December, 1912, leaving a last will and testament, dated De- 
cember, 1910, a codicil thereto, dated 11 February, 1911, and a second 
codicil thereto, dated 1 November, 1912, which is the one to which the 
caveat was filed. There was no contest as to the will itself, or 
the first codicil, i t  being admitted by the caveators that, a t  the (563) 
time of their execution, the testator was of sound mind, having 
sufficient mental capacity to make the will and the first codicil, and 
that a t  the time of making them he was not under any undue influence; 
but it was charged that, a t  the time when the second codicil is alleged 
to havc been executed by him, the testator did not have sufficient 
mental capacity to execute a deed, will or codicil, and, besides, that he 
was induced to annex it to his will and the first codicil by the undue 
and fraudulent influence of the beneficiary thereunder, Mrs. Flora 
Underwood, and her husband, W. J. Underwood, being then a very old 
man and greatly enfeebled in mind and body. That he was under the 
care of the Underwoods a t  that time, and by reason of his imbecility 
and their power and influence over him, which they fully and freely 
exercised, the second codicil was procured by them, whereby he ina- 
terially changed the disposition of his property, in favor of Mrs. Florn 
Underwood, who was his daughter, and to the detriment, if not the 
entire disinherison of John W. Craven, his son, and his grandsons, one 
of thcrn his namesake, who had an equal claim with his daughter, Mrs. 
Underwood, upon the testator's favor and bounty. 

The court submitted the following Issues to the jury, which were 
answered by them as indicated: 

1. I s  the paper-writing dated 6 December, 1910, and every part 
thereof, propounded, the last will and testament of Eli A. Craven? 
Answer: iiYes." 

2. Is the paper-writing dated 11 February, 1911, and every part 
thereof, propounded, a codicil to the last will and testament of Eli A. 
Craven? Answer: "Yes." 

3. I s  the paper-writing dated 3 November, 1912, and every part 
thereof, propounded, a codicil to the last will and testament of Eli A. 
Craven? Answer: "Yes." 

643 



I N  THE SUPREME COURT. [ 169 

Judgment was entered thereon, declaring the will and codicil to he 
valid and ordering them to probate, and caveators appealed. 

R. H. IJayes, F. W. Bynum, H. F. Seaweii for cnvcator. 
A. A. F. Seatoell, R. G. Dircon and Siler & i l l i l l ikcn for propounder. 

WALKER, J., after stating the case: There was much testilnony rc- 
ccived upon the issues thus joined between the propounders and the 
caveators, as to the validity of the second codicil to Mr. Craven's %-ill, 
but we do not deem it material that it should be stated here, exccpt to 
say that there was strong evidence coming from the side of the ctlvea- 
tors to sustain their allegations, both as to the mcntal incapacity of 

the testator and as to the fraud and undue influence of Xrs. 
(564) Underwood and her husband, and, upon this testimony, the jury 

might well have given their verdict to the caveators, but there 
h low mas evidence offered by the propounders, and the Underwoods, to ' 1  

the contrary, and in this conflict of the testimony the case was prop- 
erly onc for the jury to find the facts and declare what was the truth 
of the matter. 

Therc are several questions of evidence in the case, bul on a cnrcful 
examination of the record we do not think that, if there was any error 
in the rulings of the court in respect to them, i t  constitutes sufficient 
ground for granting a new trial. It is not any and every error com- 
mitted during the course of a trial that should induce an appellate 
court to set aside a verdict and judgment and award a new trial, 3s 
before this is done there should be both error and prejudice to the 
appellant. If he is not hurt by the ruling to which exception was takm, 
there is no reasonable ground of complaint. We thus referred to this 
principle in 8. v. Smith, 164 N. C., 480, and rnorc recently in 8. v. 
lieavener, 168 N. C., 163, and Ferebee u. Berry, 168 N. C., 282: "The 
foundation of the application for a new trial is the allegation of injus- 
tice, and the motion is for relief. Unless, therefore, some wrong has 
been suffered, there is nothing to be relieved against. The injury must 
be positive and tangible, not theoretical merely. For instance, the 
simple fact of defeat is, in onc sense, injurious, for it wounds the fcel- 
ings and disappoints the defeated party. But this alone is not sufficient 
ground for a new trial. It does not necessarily involve loss of any kind, 
and without loss or the probability of loss there can be no new trial. 
The complaining party asks for redress, for the restoration of rights 
which have first been infringed and then taken away. Therc must be, 
then, a probability of repairing the injury; otherwise the interference 
of the Court would be but nugatory. There must be a reasonable pros- 
pect of placing the party, who asks for a new trial, in a better position 
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than the one which he occupies by the verdict. If he obtain a new 
trial, he must incur additional expensc, and if there is no correspond- 
ing benefit, he is still the sufferer. Besides, courts are instituted to en- 
force right and restrain and punish wrong. Their time is too valuable 
for them to interpose their remedial power idly and to no purpose. 
They will not interfere, therefore, where there is no prospect of ultimate 
benefit." 

The alleged declaration of the testator, some six or eight months be- 
fore the date of the second codicil, to the witness E. F. C ~ ~ i v e n ,  as to 
"the efforts of Will Underwood to get the farm," with an expression of 
a desire by him that the witness should defeat them, might well have 
been admitted by the court as some, though exceedingly slight, evidence 
of undue influence, but in view of the special facts and circumstances of 
this case, and of the evidence showing a decided change 
afterwards in the mental attitude of the testator towards his (565) 
daughter, we do not think that its exclusion was so prejudicial 
as to ,justify us in granting a new trial because of it, and had i t  been 
admitted, we are of the opinion that it would not have affectcd the 
verdict one way or another. There was much stronger testimony in 
the case, as to what the testator's wishes were a t  the time of the con- 
versation with this witness, and the evidence rejected was cumulative 
only, and added little or no weight to that which was admitted and 
heard by the jury. I ts  influence upon the verdict, if any, would have 
been exceedingly remote and attenuated. We are, therefore, of the 
opinion that the ruling was not prejudicial, because the proposed testi- 
mony was so inconsiderable in its bearing upon the issue, and of such 
little moment, so far as i t  had any probative force a t  all, that  unless 
the case had been evenly balanced, it could not have turned the scales 
to the other side. 

It is not by any means clear how the testator expected W. .J. Undcr- 
wood would try to get the land, whether by foul means or fair, or 
whether before or after the testator's death, nor whether his wife was 
expected to participate in his conduct or benefit by it. There is good 
reason for the belief that he was not referring to any undue influence 
to be exercised upon him, but to some other kind of effort. He evi- 
dently felt that he was unable to take care of himself in regard to it, 
but wanted some one to look after i t  when he was gone. In  any view 
of the matter, we do not regard the evidence as of sufficient importance 
to make its exclusion the proper basis for a new trial. The rejectiol~ 
of the other evidence worked no harm, if it was erroneous. 

The letter of Mrs. Flora Underwood, the beneficiary under the second 
codicil, as to the state of her father's health and mind, was written and 
dated 22 December, 1909, long-nearly three years-before the second 



IN THE SUPREME COURT. 1169 

codicil was made, and it is admitted that, a t  the time of thc exetwtion 
of the will and first codicil, Mr. Craven was mentally sound and capable 
of making them, and, moreover, was not affected by any undue influ- 
encc. Waterman v. Whitney, I1 N. Y., 157. When sanity or mental ca- 
pacity is shown to exist, a t  any particular time, the law presumes that i t  
continues until the fact is shown to be otherwise. If there is no cvidencc 
a t  all in regard to one's mental condition, there is a presumption of 
sanity or mental capacity. Hc who alleges the contrary must prove it. 
This very question arose in the noted will case of Wood v. Sawyer, 
61 N. C., 277, where Justice Reade said: "Sanity is the natural and 
usual condition of the mind, and, therefore, every man is presumcd to 
be sane. But this presumption may be rebutted, i. e., the contrary may 
be proved, in any given case. What amount of evidence is sufficient to 
rebut i t  is a question, not of law for the court, but of fact for the jury. 

When the presumption is rebutted and insanity is established, 
(566) then there is a presumption that insanity continues. But the 

presumption may be rebutted, i. e., the contrary may be proved 
to bc the fact. What amount of evidence is sufficient to rebut it is also 
a question, not of law, but of fact. If i t  was established in this case 
that the testator was insane a t  any time, then insanity is presumed to 
have continued. But the presumption might be rebutted. And %-hat 
amount of evidence was sufficient t o  rebut i t  was a question not of law, 
but of fact." It is admitted that even if Mr. Craven's mind was af- 
fected, or impaired, on 22 December, 1909, by his falling from the 
buggy, on account of being benumbed by the intense cold, i t  was, nfter- 
wards, fully restored, so that he had the full possession of his faculties 
when he executed his will and the first codicil, and, thercfore, they were 
valid acts of his. This being so, we do not see how the letter of Mrs. 
Underwood, as to his mental condition at  that time, becomes m a t e d ,  
and it may be said, at  the least, that it had no important or material 
bearing on the case and would not have changed the result. 

The attack on the witness C. E. Kinnamon could not be made by 
showing his bias without first directing his attention to the impearlling 
evidence, and recalling the circumstances, so that he might have an op- 
portunity to admit, deny or explain it. S. v. Patterson, 24 N. C., 346. 
Where the matter in question is entirely collateral to the issue, the 
answer of the witness, proposed to be contradicted or impeached, is con- 
clus'ive and binding upon the party asking the question. Where the 
matter is involved in the issue, or materially connected with it, and not 
collateral, the witness may be contradicted without being questioned in 
regard to it, although even then i t  would be fair to him that it should 
be done; and where it is collateral, but shows bias, temper or disposition 
of the witness towards the parties or the cause, he should be given the 
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proper warning. Clark v. Clark, 65 N. C., 655; Jones v. Jones, 80 
N. C , 246; X. v. Patterson, supra; S. v. Lewis, 133 N. C., 653; 8. v. 
Crook, ?bid., 672; lirurner v. Light Co., 95 N. C., 277. The account 
booh offered in evidence had no relevancy to the issues. If the caveators 
intended to show thereby the desire of the testator for an equal division 
of his property among his descendants, that fact sufficiently appeared 
from the mill itself, as i t  was framed before the second codicil was 
executed. 

Caveators requested the court to instruct the jury as follows: "A will 
or codicil made by a person who is unable to originate an idea, or in his 
own powers express a wish, and whose only mode of communication is 
by adopting or rejecting suggestions made by others, is invalid." As we 
untlerstand the law, there is no special formula for charging the jury as 
to the mental capacity required for the valid execution of a deed or will. 
We are of the opinion, though, that the court gave the instruction 
sub>tantially, in its direct response to tlic prayer, and a t  any rate (567) 
it stated and explained the law fully and correctly in subsequent 
parts of the charge. The court virtually told the jury that, in order for 
the codicil to  be valid, they must find, as a fact, that the testator had 
mental capacity sufficient to execute it, that is, that he knew a t  the time 
the nature and effect of his act; that he was making a will, by which he 
was disposing of his property, and to whom he was giving i t  and how, 
and that  he comprehended the relationship of the parties to him. This, 
though not very full, sufficiently cornplied with the rule so often stated 
by this Court. Horne v. Horne, 31 N. C., 99; Bost v. Rost, 87 N. C., 
477;  Pnine v. Roberts, 82 N. C., 451; Barnhardt v. Smith, 86 N. C., 473; 
Moffitt v. Witherspoon, 32 N. C., 185; Cornelius v. Cornelius, 52 N. C., 
593; Ccrnzeron v. Power Co., 138 N. C., 365; Sprinkle v. Wellborn, 140 
N. C., 181. The jury manifestly understood what was meant. It is not 
nrcessary that the testator should be able to dispose of his property with 
judsment and discretion-wisely or unwisely, for he may do with his 
om1 as he pleases; but it is enough if he understands the nature and 
effect of liis act and knows what he is about. Bost v. Rost, supra; Cam- 
eron v .  Power Co., supra. Besides, the request of the defendant that 
the court charge in the language taken from the case cited in the brief 
did not confine the judge to the words thus chosen by the counsel, but 
be could use his own language to express substantially the same idea, 
if it mas in itself correct. It may well be doubted if the prayer was 
warranted by the evidence. 

It follom that one who is incapable a t  the moment of comprehending 
the nature and extent of his property, the disposition to be made of i t  
by testament, and the persons who are or should be provided for, is not 
of a sound, disposing mind. And if this mental condition be really 
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shown to exist, the will must fail, cven though he may have a glimmering 
knowledge that he is endeavoring to make a testamentary disposition of 
his property. It is here to be observed that some of the ear1ic.l. cases 
have laid down the rule of testamentary capacity with much more sub- 
servience to and consideration for the purported expression of one's last 
wishes. They seem to have assumed that there must be a total want of 
understanding in order to render one intestable; that a court ought to 
refrain from measuring the capacity of a testator, if he have any at all; 
and that unless totally deprived of reason and non compos n~entls, he 
is the lawful disposer of' his own property, so that his will stands as a 
reason for his actions, harsh as may be its provisions. This ascribes 
altogethcr too great sanctity to the testamentary act of an individual as  
opposed to the law's own will set forth by the statutc~s and founded in 
conmlon sense; and it is well that the best considered of our latest cases 

recede from so extreme and false a standard. Notwithstanding 
(568) the modern rule to be favored, we should still, however, bear in 

mind that incapacity is more than weak capacity; and, as al- 
ready intimated, mcrc feebleness of mind does not sufficc to invalidate a 
will, if the testator acted freely and had sufficient mind to comprehend 
intelligentIy the nature and effect of the act he was performing, the 
estate he was undertaking to dispose of, and the relations he lield to the 
various persons who might naturally cxpert to become the objects of his 
bounty. 

While it is true that it is not the duty of the court to strain after pro- 
bate, nor in any case to grant it where gram doubts remain unrenioved 
and great difficulties oppose themselves to so doing, neither is it thc duty 
of the court to lean against probate, and impeach the will merely be- 
cause it is made in old age or upon the sick bed, after the mind has lost 
a portion of its former vigor and has become weakened by age or disease. 
Weakness of memory, vacillation of purpose, credulity, vagueness of 
thought, may a11 consist with adequate testamcntary capacity, under 
favorable circumstances. And a comprehensive grasp of all the requi- 
sites of testamentary knowledge in one revicw appears unnecessary, 
provided the enfeebled testator understands in detail a11 that he is 
about, and chooses rationally between one disposition and another. 
Schouler on Wills, 2 Ed., 68 to 72, and notes. In  the important case of 
Delafield v. Parish, 25 N. Y., 9, the Court, after announcing the fairer 
rule of testamentary capacity above set forth, spoke of the testator's 
mind as acting without external pressure wherever it acted properly. 
"The testator must," said the Court, "have sufficicnt active ineinory to 
collect in his mind, without (insidious) prompting, the particulars or 
elements of thc business to hc transacted, and to hold them in his mind 
a sufficicnt length of time to perceive at  least their obvious relations to 
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each other, and be able to form some rational judgment in regard to 
them"; and we may add, long enough to have been able to dictate or 
write out his wishes, and to execute the will with all due formalities. 

The charge as to undue influence was in all respects sufficient under 
our decisions. While undue influence does not necessarily involve moral 
turpitude or even a bad or improper motive, if a person with even the 
best of motives has acquired a dominant power or influence over the 
mind of the testator or grantor, so that he is thereby induced to execute 
a deed, will, or other instrument materially affecting his rights or his 
property which he would not have made but by subjection to this con- 
trolling influence, so that i t  is not the produce of his own will, or desire, 
freely and fairly exercised, but expresses only the mind and will of the 
other party, who procured the result, such an instrument, so obtained by 
this undue influence of the party having the superior power, may not 
unfairly or improperly be termed a fraudulent one. The chief inquiry 
is, Was the free-agency of the party upon whom the influence of 
the other was exerted destroyed, so that the will of the party for (569) 
whose benefit or a t  whose instance the instrument was executed 
took the place of his will, which was suppressed? This undue influence 
is generally found to exist between persons occupying a confidential 
relation, which gives one a superior advantage over the other, but it 
may just as well exist where one of them occupies the simple position of 
the stronger over the weaker, however this dominance may have been 
acquired or the disparity in will-power has been brought about. McRae 
v. Malloy, 93 N. C., 154. The cases decided in this Court which sup- 
port the foregoing views as to what is undue influence are many and 
harmonious. Myatt v. Myatt, 149 N. C., 137, and cases cited; Horah 
v. Knoz, 87 N. C., 490; Wessell v. Rathjohn, 89 N. C., 382; Wright v. 
Hozue, 52 N. C., 412; In  re Abee's Will, 146 N. C., 273. In Wright v. 
Howe, supra, Judge Manly said, a t  page 413: ('Undue influence is 
defined to be an influence by fraud or force, or by both, and, in its appli- 
cation to the making of a will, signifies that through one or both of 
these means the will of the decedent was perverted from its free action 
or thrust aside entirely, and the will of the influencing party substituted 
for it. This definition is substantially given when the jury are told, 
'It is a fraudulent influence overruling or controlling the mind of a 
person operated on.' " But while undue influence, as thus defined, may 
avoid a will, whether it was exerted by the beneficiary or any other in 
her behalf, is a deduction to be made by the jury from all the evidence. 
The mere fact that Mrs. Underwood was the testator's daughter and 
that she and her husband lived with him during his last illness and for 
some time prior to his death, and that they were kind and attentive to 
him in his last days, so that he became more favorably disposed towards 
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his daughter than formerly, wilI not constitute undue influence, or, 
standing alone, be sufficient to warrant a jury in finding that it existed. 
It is not unnatural for a father to be grateful to his child, when she 
has shown him every mark of true and unselfish devotion at  a time 
when he most needed it. Even moral suasion and entreaty will not 
invalidate a deed or will from a father in favor of his child, if fairly, 
legitimately and properly used, nor will the relation of parent and child 
give rise t o  any presumption of fraud or undue influence. 

It was said in Taylor v. Taylor, 41 N. C., a t  page 27, by Judge Pear- 
son, that, "Fair argument and persuasion may be used to obtain the 
execution of a deed or will. There is no evidence in this case that any 
advantage was taken or any undue influence exercised. The plaintiff 
fails entirely to make out a ground to assail a will, much less a iiecd." 
And in Gash v. Johnson, 28 N. C., a t  p. 292, Judge Daniel said that "A 
will certainly is not void because i t  has been obtained by persuaszon. To 

make it void, thc persuasion must be undue and fraudulent,." The 
(570) courts have uniformly hcld that influence gained by kindness 

and affection will not be regarded as "undue" if no imposition or 
fraud be practiced, even though it induce the testator to make an un- 
equal or unjust disposition of his property in favor of those who have 
contributed to his comfort and ministered to his wants, if such disposi- 
tion is voluntarily made. Re Gleespin's Will, 26 N. J., Eq., 523. Nor 
will the mere relation of parent and child, though in a certain sense 
confidential, raise a presumption of undue influence. Lee v. Lee, 71 
N. C., 139. Nor will the fact that the testator, on his death-bed, was 
surrounded by beneficiaries in his will. Bundy v. McKnight, 48 Ind., 
502. Nor will the circumstance that the testator, an old and helpless 
man, made his will in favor of a son who had cared for him and attended 
to his business affairs, his other children having forsaken him. Elliott's 
Will, 2 J. J. Marsh, 340 (Redf. Am. Cases on Wills, 434). 

It would be a great reproach to the law if, in its jealous watchfulness 
over the freedom of testamentary disposition, it should deprive age and 
infirmity of the kindly ministrations of affection, or of the power of 
rewarding those who bestow it. These views were strongly apyrovcd and 
commended by the Court in Maclcall v. Maclcall, 135 U. S., 167 134 TJ. 
Ed., a t  p. 84), where the conclusion was reached that, in a legal sense, 
undue influence must destroy free agency. 

"It is well settled," said Justice Brewer, "that in order to avoid n will 
on the ground of undue influence it must appear that the testator's free 
agency was destroyed and that his will was overborne by exccssivc im- 
portunity, imposition or fraud, so that the will does not, in fact, express 
his wishes as to the disposition of his property, but those of the persons 
exercising the influence." The Court then also uscd language closely 
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applicable to the facts of our case: "That the relations between this 
father and his several children, during the score of years preceding his 
death, naturally inclined him towards the one and against the others is 
evident, and to have been expected. It would have been strange if such 
a result had not followed; but such partiality towards the one, and in- 
fluence resulting therefrom, are not only natural, but just and reason- 
able, and come far  short of presenting the undue influence which the law 
denounces. Right or wrong i t  is to be expected that a parent will favor 
the child who stands by him, and give to him, rather than the others, 
his property. To defeat a conveyance under those circumstances, some- 
thing more than the natural influence springing from such relationship 
must be shown; imposition, fraud, importunity, duress or something of 
that nature must appear; otherwise that disposition of property which 
accords with the natural inclinations of the human heart must be sus- 
tained." And more apt are the words of this Court in Wessell v. Rath- 
john, 89 N. C., a t  p. 382, as the relation there was that of father 
and daughter. Justice Merrimon said: "It is not strange or un- (571) 
natural that a father, feeble in health, of weak mind, and easily 
influenced by a daughter having opportunity to exercise such influence, 
should give his daughter a house and lot and execute to her a deed for it. 
It is natural that the father should provide for his daughter; this is a 

, proper and orderly thing to be done. It is what the paternal feelings of 
good men prompt them to do; i t  is what just men commend and the law 
tolerates. Why should the law cast suspicion upon such a transaction? 
When the transaction, the deed, is right in itself, such as the law tol- 
erates and the common sense of men approves as just, reasonable and 
commendable, and there is the absence of the relations of suspicion 
founded on motives of policy, no adverse presumption arises; on the 
contrary, the law presumes such deed or transaction in all respects 
proper and just, until the contrary is made to appear. The burden is 
on him who alleges the contrary to prove it. There is no natural pre- 
sumption, nor is there any founded in motives of policy, that parent. 
and child will take advantage of one another; the laws of human nature 
forbid this, and he who alleges the contrary must prove it." 

The question of undue influence a t  last comes to this, that it is not 
whether the testator or grantor knew what he was doing, had done, or 
proposed to do, but how the  intention was produced; whether the bene- 
ficiary took advantage of his superior or dominant position, and used i t  
unjustly and unfairly to acquire the particular benefit or interest, with- 
out there being that care and providence placed around the weaker 
person, whose bounty is the desired object, as against those who occupy 
the better position-the result being that the will of the testator is 
perverted thereby, and is unable to perform its natural function, and the 
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final act ceases to be voluntary. Huguenin v .  Baseley, 14 Vesey, 273. 
It must be a controlling influcnce which is excrciscd for the purpose of 
gaining an unfair advantage over others entitled to the testator's favor, 
and who would naturally receive i t  but for the intervention of this de- 
signing influence, which is brought to bear upon one unable to resist it, 
because his volition is overcome. 

We have examined the case with care, and can find no error in the 
record. 

No error. 

Cited: Schas v. Assurance Society, 170 N.C. 423; Scales v. Leuellyn,  
172 N.C. 496; Plenzmons v. Murphey,  176 N.C. 677; I n  re Hinton, 
180 N.C. 215; I n  re Ross, 182 N.C. 481; I n  re Hurdle, 190 N.C. 224; 
I n  re Creecy, 190 N.C. 303, 306; Craven v .  Caviness, 193 N.C. 312; 
I n  re Wil l  of Efird, 195 N.C. 84, 89; Rudd v. Casualty, 202 N.C. 782; 
S. v .  Jordan, 207 N.C. 461; I n  re Wil l  of Turnage, 208 N.C. 132; S. v. 
Carden, 209 N.C. 413; S. v. Spaulding, 216 N.C. 540; Greene v .  Greene, 
217 N.C. 653 ; I n  re Wil l  of Harris, 218 N.C. 461 ; Carland v. Allison, 
221 N.C. 123; Gerringer v .  Gerringer, 223 N.C. 821; I n  re Wi l l  o f  
Nolrnes, 224 N.C. 833; I n  re Wil l  of Ball, 225 N.C. 94; I n  re Wi l l  of  
Atkinson, 225 N.C. 531; Jernigan v .  Jernigan, 226 N.C. 226; I n  re Wi l l  
of West ,  227 N.C. 211; Tomlins u. Cranford, 227 N.C. 325; I n  re Wi l l  
of Kestler, 228 N.C. 216; I n  re Wil l  of York ,  231 N.C. 70; I n  re Wi l l  
of Franks, 231 N.C. 259, 260; illuse v. Muse, 236 N.C. 184; Davis v. 
Davis, 236 N.C. 211; S. v. Hart,  239 N.C. 712. 

.T. B. BARROW v. PHILADELPHIA LIFE INSURANCE COMPANY. 

(Filed 6 October, 1915.) 

1. Insurance, Lif e-Application-Medical Certificate. 
Where recovery upon a policy of life insurance is resisted upon the 

alleged grounds that the insured has made false statements in his appli- 
cation, as to his having palpitation of the heart and other organic troubles, 
the plaintiff may introduce in evidence the medical certificate of the com- 
pany's regular medical examiner, attached to the policy, tending to cor- 
roborate the contention of the plaintiff that the deceased was in good health 
a t  the time of the issuance of the policy, and in contradiction of the defend- 
ant's evidence on the question. 

2. Same-Evidence-Medical Expert. 
Where an insurance company resists payment of matured life insurance 

under its policy, and the certificate of the company's medical examiner, 
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attached to the policy, has been introduced in evidence, i t  is competent 
to  ask a medical expert witness whether, upon the matters stated in the 
certificate, the insured could have had heart trouble a t  the time, when the 
question is material to the contmversy. 

3. Insurance, LifeApplication-Statements-Physicians - Consultations 
-EvidenceTriaIs-Instructions. 

In this case it is contended by a life insurance company, as  a defense 
to the payment of i ts  matured policy, that  the insured had untruly stated 
in  his application that  he had not previously consulted other physicians 
than those he has named, and there is evidence that  he had conversations 
with other physicians about his physical condition. The charge is ap- 
proved a s  to whether these conversations were merely incidental or 
amounted to a consultation. 

APPEAL by defendant from Carter, J., a t  February Term, (572) 
1915, of CRAVEN. 

Moore 13 Dunn for plaintiff. 
Rouse & Land for defendant. 

CLARK, C. J. This action is for recovery of the amount of an in- 
surance policy upon the life of W. M. Bagley which had been duly as- 
signed by him to the plaintiff. The defendant alleged that the insured 
in his application had made misrepresentations as to the name of the 
last physician who had been consulted by him prior to the application, 
and also that he had untruly represented therein that he was in good 
health at  the time; that  he had never had any palpitation or any disease 
of the heart nor chronic dyspepsia or disease of the stomach. These 
allegations were denied and raised issues of fact which were all found 
by the jury in favor of the plaintiff. 

The first four assignments of error were abandoned. The fifth assign- 
ment was that the court permitted the admission of the medical certifi- 
cate of Dr. Loftin which was attached to the application, i t  being 
shown that he was the regular medical examiner of said com- (573) 
pany. This certificate was competent because i t  was part of thc 
application and tended to corroborate the contention of the plaintiff 
that  the deceased was in good health a t  the time of the issuance of the 
policy and was competent in contradiction of the allegations of the 
witnesses of defendant concerning the condition under which the policy 
was issued. 

The sixth assignment of error was that a physician was asked the 
hypothetical question, if this statement annexed to the application by 
the medical exainincr for the defendant was true, whether the applicant 
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could have had heart trouble. We are aware of no ground upon which 
this testimony could have becn excluded. It was expert evidence which 
would materially aid the jury in coming to a conclusion as to the dis- 
puted fact whether the applicant had inisreprescnted his condition in 
that respect. 

Assignments of error 7, 8, 9 and 10 are to the charge of the court on 
the second issue. This charge submitted to the jury whether they should 
find upon the facts deposed that certain conversations between the ap- 
plicant and one or more physicians was merely an incidental matter or 
amounted to a consultation which made untrue the representation that 
the last physician consulted was Dr. Jones, in 1897, as stated in the 
application. We think the matter was fairly presented in the charge, 
and the jury found i t  against the defendant. They found that the 
deceased did not consult these doctors as physicians or professionally. 

The case turned almost entirely upon disputed matters of fact, which 
were correctly presented to the jury under a very clear and impartial 
charge by the trial judge, and upon examination of all the asisgi~ments 
of error we do not find that a more minute discussion is needed. The 
applicant died in a few months after the policy was granted, and the 
defendant seeins to have thought that, thereforc, he must have becn in 
bad health a t  the time of the application and had made misrepresenta- 
tions. But the jury, upon all the evidence, found contrary to this con- 
tention. 

No error. 

Cited: Godfrey v. Power Co., 190 N.C. 32; Patrick V .  Treadwell, 
222 N.C. 5; Bruce zl. Flying Service, 234 N.C. 83. 

ELIZABETH BARFIELD ET ALS. V. F. L. CARR, ADMINISTRATOB OF 

A. R. HINSON, ET AL. 

(Filed 6 October, 1915.) 

1. Wills-Cancellation in Part-Lapsed Legacies-Residuary Clams--In- 
terpretation of Statutes. 

A will may partially be revoked in its material parts by canceling, 
tearing, etc.; and where the testator has named several beneficiaries in 
a residuary clause, and it appears upon the face of the will that several 
of these names have been run through with a pen, and the intention of 
the testator to revoke has been established, the beneficiaries whose names 
have been thus erased take nothing, and the whole estate, under the 
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residuary clause, goes to the others therein named, together with such 
legacies a s  may have lapsed. Revisal, see. 3142. 

2. Wills-Cancellation i n  PartEvidence-1)eclarations. 
Where it appears upon the face of a will that  the names of certain 

beneficiaries in the residuary clause have been stricken out by pen, evi- 
dence of declarations of the testator made since the execution of the will, 
that  he meant to strike the parties from the will, and that  the witness 
was to see that  they did not share in his estate, are  competent. 

3. Wills-Cancellation i n  P a r t T r i a l s - B u r d e n  of Proof. 
In  an action brought to interpret a will and declare i t  canceled in part  

as to certain beneficiaries whose names thereon appear to be marked out 
by pen, the burden of proof is on the plaintiffs. 

APPEAL by defendants from Connor, J., a t  the February Term, (574) 
1915, of GREENE. 

Civil action tried upon these issucs: 
I. Did A. R. Hinson draw the pen lines through the names of Lillian 

Phillips, Alex. Hagan and Minnic Taylor and through the words giving 
to each one share, as appears in item 6 of his last will and testament, as 
alleged? Answer: "Yes." 

2. If so, did the said A. R. Hinson draw said lines through said names 
and words with intent to cancel or obliterate so niuch of said will as 
gave to Lillian Phillips, Alex. Ilagan and Minnie Taylor to each one 
share of his estate? Answer: "Yes." 

3. Did A. R. Hinson draw the pen lines through the words "of my 
nephew, Will Hinson, one share," as appears in item 6 of his last will 
and testament, as alleged? Answer: "Yes." 

4. If so, did the said A. R. Ilinson draw said lines through said words 
with intent to cancel or obliterate so much of said will as gave to Han- 
nah Hinson one share of his estate? Answer: "Yes." 

From the judgment rendered, the defendants appealed. 

Jarvis & Wooten for the plaintiffs. 
Albion Dunn,  W .  F. Evans  and J. Paul Frixzelle for defendants. 

BROWN, J. This action is brought to determine the rights of (575) 
plaintiffs and defendants under the will of Adam Hinson. The 
will was found soon after testator's death, the sixth itcm being canceled 
and obliterated in part as follows: 

"6. It is my will and desire that all the residue of my property, after 
the sale of the real estate provided in above section, shall be divided 
equally and paid over, share and share alike, to each of the following, 
to wit,: 
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"To xny niece Elizabeth Barfield one share. 

A. R. Hinson. 

"To my niece Sunie Hinson one share. 

"To my niece Dicie Hinson one share. 

"To my niece Hannah Hinson, the wife 

A. R. Hinson 

"To my niece Matilda Barfield one share." 

It was admitted by all parties that the will was duly executed by 
A. R. Hinson, and that the lines drawn through the words in the sixth 
item of the will were made after the said testator signed and exccuted 
the will. It was also admitted that Sunie Hinson, one of devisees, died 
during the lifetime of the testator. 

This action was brought by the plaintiffs against Hannah Hinson and 
the defendants whose names appear to have been canceled, in which 
they set up that they were entitled to the entire proceeds of the estate 
devised under item 6 of the will, and ask for an intcrpretation of the 
will. The defendants deny the cancellation of the legacies to them was 
the act of the testator, or that he intended to revoke them, and they 
further contend that in any event if revokcd those shares would not go 
into the residuum, but claim that as to those the testator died intestate. 

It is well settled that there may be a partial revocation of a will by 
canceling, tearing, etc., as to material parts. I n  re Wellborn Tl'ill, 165 
N. C., 636; Cutler v. Cutler, 130 N. C., 1. 

To constitute an effective revocation there must appear some mani- 
fest act or symbol of destruction, and then there must appear the in- 
tention of the tcstator to revoke. I n  the case a t  bar thc jury have 

found both the act and the intention. I n  submitting those issues, 
(576) the court properly put the burden on plaintiffs upon each issue, 

and in cvery respect the charge is free from error and is a clear 
presentation of the case to the jury. 

There are only two assignments of error on this appcal that u-c deem 
i t  necessary to discuss: 

1. The court permitted the introduction of witnesses who testified as 
to conversations with testator after his will was executed, in which he 
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told these witnesses tliat he meant to strike out of his will the names of 
these defendants and to see that they did not share in his estate. The 
admissibility of such evidence is fully discussed I n  re Shelton's Will, 
143 N. C., 221, cited and approved I n  re Wellborn, supra, and its com- 
petency upheld. 

Those cases follow Reel v. Reel, 8 N. C., 248, in which it is said by 
Chief Justice Henderson: "In our minds, to reject the declarations of 
the only person having a vcsted'interest and who was interested to de- 
clare the truth, whose fiat gave existence to the will, and whose fiat 
could destroy, and in doing the one or the other could interfere with the 
rights of no one, involves almost an absurdity; and (with due deference 
to the opinions of those who have decided to the contrary, we say it) 
they are received, not upon the ground of their being a part of the res 
gestae, for whether they accompany an act or not, whether made long 
before or long after making the will, is entirely immaterial as to their 
competency; those circumstances go to their weight or credit with the 
tribunal which is to t ry the facts, and the same tribunal is also to decide 
whether the declarations contain the truth or are deceptive, in order to 
delude expectants and procure peace." See, also, 3 Wigmore on Ev., 
sec. 1738. 

2. The other question we will consider relates to the disposition the 
law makes of the legacies revoked by cancellation and the one that 
lapsed by the death of the legatee during the lifetime of the testator. 

We are of opinion that such legacies fall into the residuum and go to 
the residuary legatees under section 3142, Rev., which reads as follows: 
"Unless a contrary intention appear by the will, such real estate or in- 
terest therein as shall be comprised or intended to be comprised in any 
devise in such will contained, which shall fail or become void by reason 
of the death of the devisee in the lifetime of the testator, or by reason 
of such devise being contrary to law, or otherwise incapable of taking 
effect, shall be included in the residuary devise (if any) contained in 
such will." 

The point is expressly decided in Duckworth v. Jordan, 138 N. C., 
525; Saunders v. Saunders, 108 N. C., 327; Battle v. Battle, 116 N. C., 
161. 

No error. 

Cited: Baker v. Edge, 174 N.C. 103; I n  re Will of Saunders, 177 
N.C. 157; I n  re Love, 186 N.C. 716. 
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CHARLES W. CONWAY v. CITY O F  KINSTON AND LENOIR OIL AZTD ICE 
COMPANY. 

(Filed 13 October, 1915.) 

Negligence-Pleadings-De111ut~er - Municipal Corporations - Secondary 
Liability-Streets and  Sidewalk-Nuisance. 

A complaint in  a n  action to recover damages for a n  injury to  a nine- 
year-old child states a good cause of action when it  alleges that the 
defendant negligently emptied, from its manufacturing plant, quantities 
of hot water which flowed in a n  uncovered and unprotected ditch, without 
any sign of warning, along the edge of a city's sidewalk, obscnred by 
vegetable growth and the steam arising from the hot water, and that  
the child was seriously injured by falling therein and being scalded; for 
such, when established, constitute actionable negligence, from the conse- 
quences of which the defendant may not relieve itself upon the ground 
that  such conditions amounted to a nuisance, which the city, its co- 
defendant, should have sooner abated, the liability of the city, if any, 
being secondary to that  of the defendant manufacturing company. 

(577) APPEAL by defendants from Peebles, J., overruling a doinurrer 
by the Oil and Ice Company, a t  June Term, 1915, of LESOIR. 

G. G. Moore and C. L. Abernethy for plaintif.  
Rouse & Land for Oil and Ice Company. 

CLARK, C. J. The complaint allcged that the defendant Oil and Ice 
Company emptied from its plant through a 90-foot pipe into an open 
ditch on the edgc of the sidewalk of a city street hot scalding water, said 
ditch being uncovered, about 3 feet deep and about 2 feet wide, contain- 
ing extremely hot water a t  a depth of from 12 to 24 inchcs, and that 
along the edge of the said ditch weeds, tall grass and vapor from said 
hot water and other obstructions obscured the sight of said ditch, 
whereby the plaintiff, a child 9 years of age, who sues by its next friend, 
fell into said ditch which was left negligently uncovered without sign, 
signals, lights, or other warnings, whereby the child was seriously in- 
jured, and that this was a nuisance which the defendant oil company 
had maintained for many years, and that the same was actionable 
negligence. The defendant Oil and Ice Company demurred upon the 
ground that the ditch was not on its premises, but on the edge of the 
street of the city, and that no cause of action is stated for that reason, 
and also on the further ground that i t  was not fixed with the duty of 
keeping down the grass and weeds along said ditch. The city did not 
join in the demurrer. 
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The demurrer was properly overruled. If the defendant did turn 
loose a dangerous agency such as hot scalding water into an open ditch 
along the edge of the street, i t  was negligence not to safeguard i t  by a 
cover or using terra-cotta or iron tubing. It was no protection to this 
defendant that the city did not take steps to abate the nuisance 
or require that the hot water should be poured into a tube in said (578) 
ditch, or otherwise covered, as a protection to the public. 

In Palmero v. Mfg. Co., 130 La., 833, 40 L. R. A. (N. S.), 671, a 
child of four years of age fell into a street gutter containing hot water 
which had flowed from the defendant's plant, and was painfully burned. 
It was held that the defendant was liable for damages, the Court saying: 
"On principle there is no difference between hot water and a dangerous 
machine left unguarded in a public place." 

In  Smith v. Electric C'o. (Mass.), 15 L. R. A. (N. S.), 957, it was 
held that where the defendant turned steam into a sewer in such quanti- 
ties that i t  enveloped a pedestrian on the sidewalk, whereby he became 
bewildered and was injured, the company was liable. 

In Aurora v. Seidelman, 34 Ill. App., 285, a ditch had been dug in 
the street for the purpose of laying water pipes, and water had been run 
in to soften the dirt to make i t  settle more speedily, whereby the bank 
caved in, and no guard being stationed, i t  was held that the defendant 
was liable for the death of a child who was watching a frog in the ditch 
when the ground beneath gavc way, which threw him into the ditch and 
fatally injured him. 

In Kerpi v. Mining Co. (Minn.), 131 N. W., 372 (see, also, 34 L. R. A. 
(N. S.), 118, and notes), upon a complain which charged that the de- 
fendant maintained an unprotected vat in the public street into which 
i t  discharged hot water from a boilcr on its adjoining property, and a 
child passing by, stopping to look a t  the vat, was alarmed by other 
children playing in the vicinity, which caused him to slip and fall into 
the vat to his serious injury, it was held that the proximatc cause of 
such injury was the unguarded vat. 

The duty of cities and towns to keep the streets and sidewalks in 
proper repair and to forbid or remove nuisances thereon which are 
likely to cause injury is discussed and maintained in Bunch v. Edenton, 
90 N. C., 434. 

When injury results from nuisances on the streets, i t  has always been 
held that the person causing such nuisance, if i t  produces injury, is 
liable primarily and the city or town is liable secondarily for its ncgli- 
gence in not abating said nuisance. Brown v. Louisburg, 126 N.  C., 
703; Raleigh v. R. R., 129 N. C., 265; Gregg v. Wilmington, 155 N.  C., 
31; Guthrie v. Durham, 168 N.  C., 573. 
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Mr. Moore, of counsel for plaintiff, calls to our attention in his brief 
the following quotation from Gibson v. Huntingdon, 22 L. R. A., 564, 
which case has been cited by the defendant: 

"Was the child using the road for a lawful purpose? Children are 
not responsible for the choice of their parents, nor the place or condi- 
tion of their birth. God decides these for them when he breathes into 

them the breath of life. Poor parents are unable to provide a 
(579) place of healthful exercise and play for their children, but i t  

requires all their earnings to clothe, feed and shelter them. The 
law prohibits them, under the penalty of being trespassers, from enter- 
ing on the lands of others; and now to forbid them to use the road to 
its utmost boundary for the purpose of play, when not interfering in 
any manner with the traveling public, would savor too much of the 
dark ages of barbarism, when children were subjected to inhuman and 
diabolical punishments, and their lives were a t  the mercy of those 
having charge over them. It is the only commons they now have, and 
to confine them in the narrow limits of their cheerless tenement houses 
would bc cruel, unjust, and oppressive, blight their young lives, and 
render their bodies weak, sickly, scrofulous and vile; and if they could 
manage to escape the long list of contagious diseases so fatal to their 
kind, they would grow up to adult age morbidly despising laws so 
tyrannous and unworthy a civilized and liberty-loving people. It is a 
right they have immemorially enjoyed, and should continue so to do 
as long as the public fails to provide them other free commons where 
they can have the pure air, bright sunshine and sportive exercise so 
necessary to the healthfuI growth of their sensitive bodies. Horses, 
cattle, hogs, dogs and other domestic animals are all a t  large in the 
streets, unless prohibited by special ordinance; and why not children?" 

An adult sustaining injury under these circumstances could recover 
damages, if not shown guilty of contributory negligence. 

The judgment overruling the demurrer is 
Affirmed. 

Cited: Marxelle v. Mfg. Co., 227 N.C. 676. 
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L. D. BRYAN r. D. R. CANADY ET  AT^. 

(Filed 13 October, 1915.) 

1. Ileeds a n d  Conveyances-Pleadings-Equity - Specific Performance - 
Decrees. 

Where in a n  action to enforce specific performance of au option OIL land 
i t  appears from the pleadings and admissions of the parties that  the de- 
fendant had agreed to include within the terms of the option a certain 
other tract of land, which was omitted by their mutual mistake, that the 
entire consideration had been paid, including the execution of notes for 
the deferred payments to be made on the purchase price of the lands, 
with mortgage to secure their payment, i t  is held that  a decree was prop- 
erly entered in the court below that  the vendor convey to the purchaser 
the t ract  thus omitted, and that the latter should execute a mortgage 
thereon a s  further security for the notes given for the purchase price; 
and in default thereof the decree should be registered a s  a conveyance in 
accordance with the provisions of the statute. 

2. Deeds a n d  Conveyances-Pleadings-Equity - Specific Performance - 
Allegations-Prayers fo r  Relief-Issues. 

I n  a suit for specific performance of an option to convey land, the com- 
plaint alleging a n  omission by mutual mistake of the parties of one of 
the several tracts intended to be conveyed by the option, which the answer 
denied: IIeld, that  the issue thus raised was subsequently rendered 
immaterial by the defendant admitting in open court that  he had executed 
the option alleged, and that  i t  included the tract in question, which had 
not been described in the conwyance. 

3. Pleadings-Amendments-Prayers for  &lief-J~~dgmon~Presnmption. 
Where a n  amended complaint has been allowed in the Superior Court 

and filed, and asks for  no relief except by reference to the original com- 
plaint, which is not sent up in the record on defendant's appeal, i t  will 
be assumed that  the prayer corresponded with the facts stated and was 
suited to the relief granted, i f  a prayer was essential. 

4. Same-Record-Appeal and  Error-Absence of Prayers  fo r  Relief. 
The relief to be granted in an action does not depend upon that  asked 

for in the complaint; but upon whether the matters alleged and proved 
entitle the complaining party to the relief granted, and this is so, in the 
absence of any prayer for relief. 

5. Pleadings-Issues-BIatters Alleged - Specific Performance - Separate 
Conveyances-Equity-Ref ormation. 

Where the purpose of the suit, a s  i t  appears from the matters alleged 
in the complaint, was to call for a separate deed to a tract of land omitted 
by the mutual mistake of the parties from the conveyance made in carry- 
ing out a n  option of purchase thereof, and it is the evident intention of 
the plaintiff, as  gathered from the complaint, not to have the dced re- 
formed, but to compel a conveyance of the tract omitted, a n  issue involving 
the right of the plaintiff for reformation of the deed does not arise on the 
pleadings. 
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(580) APPEAL by defendants from Connor, J., a t  tlie July Term, 
1915, of ONSLOW. 

The action was brought for the specific performance of an "option" 
by which defendants agreed for a valuable consideration, to convey 
five tracts of land to the plaintiff'. An attorney was retained to draw 
tlie deed, and by an inadvertence not attributable to him, but to the 
mutual mistake of the parties themselves, as alleged, one of the tracts, 
via., the fifth tract described in the contract, was omitted from the 
deed. When this was discovered by the plaintiff, bcforc the expiration 
of the time fixed by the option to call for a conveyance of the Iand, 
plaintiff requested defendants t o  execute to him a dccd for the fifth 
tract, offering at the time to give a mortgage on the same as further 
security for the payment of the purchase money, as had been done in 
the case of the first four of the tracts a t  the time of the conveyance of 
them to him, but with this reasonable demand the defendants refused 
to comply. 

Defendants, in their answer, denied that they agreed to sell t l ~ e  fifth 
tract of land to the plaintiff or that it was omitted from the deed they 
made to the plaintiff for the other four tracts, by the mutual mistake 
of the parties, but a t  the trial admitted that they executed what is 
called the "option" set out in the second section of the complaint, which 

describes the Iand as "all the real estate belonging to the de- 
(581) fendants and situated in Onslow County, in Stump Sound Town- 

ship, on the west side of New River, including the entire pos- 
session of the said dcfcndants and all the lands and oyster bottoms or 
gardens of every description." It was further admitted that the fifth 
tract was embraced by the description in the "option," and that "the 
entire consideration set forth in the option had bccn paid, including 
the execution of the notes for $6,500 and a mortgage on the land to 
secure their payment." Upon the pleadings and these admissions, it 
appearing that the deed of the defendants did not include, in its descrip- 
tion of the land, the fifth tract, the court adjudged that the defendants 
execute a proper deed to the plaintiff for that tract, a t  Snead's Ferry 
Point, with general warranty, according to the terms of the option, and 
that plaintiff, on receipt of the said deed, or the registration of the 
same, execute to the defendants an additional mortgage on said tract 
of land, so that the notes for $6,500 shall then be secured by a lien, by 
way of mortgage, on all the tracts, as provided by the option, and in 
case the defendants fail or refuse to comply with this judgment in the 
respect indicated above, that the decree shall operate as a conveyance, 
with general warranty from defendants to the plaintiff of said fifth 
tract of land, and as a mortgage back to the defendants of the same, 
as additional security in accordance with the foregoing terms of the 
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judgment. Provision was made in the decree for the clerk to certify 
the same to the register of deeds, as provided by the statute. The 
court further adjudged that plaintiffs are entitled to the posscssion of 
the land a t  Snead's Ferry Point, which is tract No. 5, and that a writ 
of possession be issued by the clerk of the court, a t  the request of 
plaintiff, and that he recover his costs. Defendants excepted and 
appealed. 

W. H. Lee, D. E. Henderson, N .  E. Day, and McLean, Varser & 
McLean for plaintiff. 

Kellum & Loughlin and Herbert McClarrmy for defendants. 

WALKER, J., after stating the case: The defendants contended that, 
by their answer, they had raised an issue as to whether the fifth tract 
of land had been omitted from the description in the deed by the mu- 
tual mistake of the parties, and also as to whether that tract was in- 
cluded by the description of the lands in the option. It was not 
described separately by its name, but was a part of the lands answer- 
ing to the general description in the deed. So that the issue raised by 
the answer was waived or rendered immaterial by the subsequent ad- 
mission, in open court, that defendants executed the contract and that 
i t  covered all five tracts, four of which had already been conveyed to 
plaintiff. The defendants further urged that the suit was brought to 
correct the deed on the ground of mistake, and they had denied that 
there was any mistake, but this contention is founded on a mis- 
conception of the complaint, which sets out a cause of action, (582) 
not for reformation of the deed, but for the specific enforcement 
of the agreement to sell the land, which had only been partially per- 
formed by a conveyance of four of the tracts. There is no specific 
prayer in the amended complaint, and no prayer a t  all, except by 
reference to the former complaint, the prayer of which is adopted, but 
that complaint was not sent up as a part of the record, though i t  is 
referred to as a part thereof. We must assume, though, that the prayer 
corresponded with the facts stated and was suited to the relief which 
they entitled plaintiff to have adjudged. 

Where an answer is filed, "the court may grant any relief consistent 
with the case made by the complaint, and embraced within the issue." 
Revisal, sec. 565. So that the relief awarded depends not upon the par- 
ticular form of the prayer, but is gauged by the facts stated in the 
pleading, and the party is cntitled broadly to any relief consistent 
therewith, whether or not he has prayed for it. Knight v. Hough- 
talling, 85 N. C., 17. As the nature and extent of this rule, which 
obtained under the former equity system, and has been introduced into 
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our present liberal procedure, do not seem to be well understood, it may 
be profitable to refer to a few of thc cases in which i t  has been stated 
and administered. Discussing it in Stnton 21. Webb, 137 N. C., 36, 42, 
Justice Douglas said: ''This Court has repeatedly held that no prayer 
is necessary where the appropriatc relief sufficiently appears from the 
allegations of the complaint. In Knight v. Houghtalling, 85 N. C., 
17, Rugin, J., speaking for the Court, says: 'We have not failed to 
observe that the answer of thc defendants contains but a single prayer 
for relief, and that for a rescission of a contract. But we understand 
that under the Code systcni the demand for rclief is made wholly im- 
material, and that i t  is the case made by the pleadings and facts proved, 
and not the prayer of the party, which determines the measure of relief 
t o  be administered, the only restriction being that the relief given must 
not be inconsistent with the pleadings and proofs. In other words, the 
court has adopted the old equity practice, when granting rclief undcr 
a general prayer, except that now no general prayer need be expressed, 
but is always implied.' In Dempsey v. Rhodes, 93 N. C., 120, Merri- 
mon, J., speaking for the Court, says: 'Indeed, in the absence of any 
formal demand for judgment, the court will grant such judgment as 
the party may be entitled to have, consistent with the pleadings and 
proofs.' See, also, Harris v. Sneeden, 104 N. C., 369; Gattis v. Kilgo, 
125 N. C., 133; Clark's Code, sec. 233 (3)." And in Voorhees v. Por- 
ter, 134 N. C., 591, 597, we said, referring to the language of the Court 
in woodcbck v. Bostic, 118 N. C., 822, and explaining it: "When the 
Court said in that case, 'She cannot have equitable relief, because she 
has prayed for none,' i t  simply meant that there was no sufficient 
allegation of an equity upon which a praycr for such relief could be 

predicated, for wc3 find i t  to be well settled by the decisions of 
(583) this Court that if the plaintiff in his complaint states facts 

sufficient to entitle him to any relief, this Court will grant it, 
though there may be no formal prayer corresponding with the allega- 
tions, and even though relief of another kind may he demanded. 
Knight v. Houghtalling, supra; Gillam v. Insurance Go., 121 N. C., 
369. I n  the case last cited, Clark, J., for the Court, says: 'Undcr the 
Code the demand for relief is immaterial, and the Court will give any 
judgment justified by the pleadings and proofs,' citing numerous cases. 
Clark's Code (3 Ed.), p. 584, and notes to section 425." More recent 
cases are Council1 v. Bailey, 154 N. C., 54; Williams v. Bailroad C'o., 
144 N. C., 498; Cedar Worlcs v. Lumber Co., 161 N. C., 612; Naber v. 
Hanie, 163 N. C., 588, 590. 

The last case cited is very much like this one, the only difference 
being that in the one there was an equity of subrogation, while in the 
other there is an equity for correction of a deed. We there said: "The 
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court should not have ordered an amendment of the original con~plaint. 
It was quite sufficient, in its allegations, to warrant a recovery upon 
the theory of subrogation or that of contract. The prayer does not 
narrow the scope of the pleading to its own limits, hut a party can 
recover now according to the facts he states in his pleading, and not 
necessarily or only according to his prayer." 

In  Knight v. Houghtalling, supra, the prayer was for rescission of the 
deed, but while the court refused that equity, it, nevertheless, awarded 
another kind of relicf, and one very different from that which was 
asked for. As the defendants admitted facts which entitled the plain- 
tiff to  a full enforcement of the contract by a conveyance of the fifth 
tract of land, they cannot now be heard to say that their answer raised 
an issue as to the facts admitted, and, therefore, should have been 
referred to the jury. What is admitted need not be proved. But if the 
admission had not been made, i t  is perfectly manifest that the defend- 
ants would have lost in the end, as the description in the option was 
broad enough to take in the fifth tract with the others, entitling the 
plaintiff to a specific performance of the same in its entirety, and this 
could as well be done by an independent conveyance of the fifth tract 
as by a correction of the deed, so that the issue, as to the mistakc, was 
immaterial in any view. Nor do we think that the complaint, and 
answer, when properly construed, raised any such issue, as i t  was the 
evident purpose of the plaintiff not to have the deed reformed, but to 
call for a separate deed for the fifth tract to complete the performance 
of the defendants' contract with him. The mistake in the deed was 
mentioned incidentally to indicate that the defendants' deed had fallen 
short of a full performance of the option. 

We see no error in the judgment, and, therefore, affirm it. 
Affirmed. 

Cited: Elliott v. Brady, 172 N.C. 830; Public Service Co. v. Power 
Co., 180 N.C. 348; Smith v. Travelers Protective Asso., 200 N.C. 743; 
Griggs v .  York-Shipley, Inc., 229 N.C. 577. 
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(584) 
JOHN J. BUTLER ET AL. V. P. D. BUTLER. 

(Filed 13 October, 1915.) 

1. Deeds a n d  Conveyances-Husband a n d  Wife-Decd of Wife-Contracts 
-Special Probate-Intcrpretation of Statutes-Constitutional Law. 

Revisal, section 2107, requiring that  contracts made between husband 
and wife for a longer period than tlirre years, and which affect or change 
any par t  of thc real estate of the wife, shall be in writing, duly provcd 
a s  required for conveyance of land, that  the examination of the wife, 
separate and apart  from her husband, etc., shall be taken, with the fur- 
ther certificate of the probate officer that  it  appears to his satisfaction 
tha t  the wife freely executed such contract and freely consented thereto 
a t  the time of her separate examination, and that  the conveyance is  not 
unreasonable or injurious to  her, is constitutional and valid, including 
within i ts  terms and meaning a conveyance of lands by the wife to the 
husband; and therefore such conveyance without compliance with (he 
statutory requirement that  the probate officer certify that i t  "is not un- 
reasonable or injurious to her" is void. 

2. Same-Amended Certificate. 
Where i t  appears that  the probate officer of a conveyance of land  mad^ 

by the wife to the husband has omitted to certify that the conveyance 
was not unreasonable o r  injurious to her, and after the death of the wife 
seeks to correct the certificate by a further certificate stating that  "it 
does appear to my satisfaction that  the said conveyance is not unreason- 
able or injurious to her," the latter certificate speaks a s  of the time i t  
was made, and it  is Held,  the second certificate was not a n  attempt to  
amend the first one by a statement of fact then existing, but a new and 
original certificate, which could not give vitality to the deed oL' the wife. 

3. Deeds and  Conveyances-Essentials-Delivery-Husband and  Wife- 
Special Certificate-Interprctatiol~ of Statutes. 

A deed passes no title to  land unless delivered in the grantor's lifetime, 
and it must be complete a t  the time of delivery; and where a deed to 
lands from the wife to her husband has not been properly probated before 
her death under the provisions of Revisal, section 2107, the probate may 
not thereafter be amended so as  to make the conveyance a valid one 
which otherwise is void. 

4. Deeds and  Conveyances--Husband a n d  Wife-Special Probat-Inter- 
pretation of Statutes. 

Chapter 109, Public Laws of 1911, known a s  the Martin Act, by express 
terms is made subject to  the provisions of section 2107 of the Revisal, 
and the construction of that  section, that  i t  includes within its terms 
conveyances of land by the wife to the husband, making the special cer- 
tificate of the probate officer necessary to the validity of such deed, is 
not affected by the act  of 1911. 

WALKER, J., concurring in result;  CLARK, C. J., dissenting. 
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APPRAL by defendant from Whedbee, J., at  the March Term, 1915, 
of GATES. 

Action to recover land. The plaintiffs arc the devisees of Nanry 
Butler, and the defendants are the devisees of David Butler, her hus- 
band. Nancy Butler was the owner in fee of said land prior to 
3 August, 1912, and on that day undertook to convey thc same (585) 
to her said husband, David Butler, by deed which was duly 
acknowledged and the private examination properly taken, except t,liat 
John J. Gatling, justice of the peace, who took said probate, failed l,o 
certify that  said conveyance was not unreasonable and not injurious to 
the wife. Both Nancy and David Butler died prior to 25 March, 1915, 
Nancy having died first. 

When the case was called for trial, and as soon as the plaintiffs 11:~tl 
announced their readiness, counsel for the defendant stated to the court 
that the controversy would depend upon the construction of a certain 
deed, with probate, from Nancy Butler to hcr husband, David Butler, 
and the plaintiffs' counsel agreed to that proposition. It was thereupon 
made to appear through counsel for the defendant that on the morning 
the case was called for trial the defendant, without any notice to or 
knowledge of the plaintiffs or their counsel, had secured from .J. .I. Gat- 
ling, who is still a justice of the peace in Gates County, a new ccrtifi- 
cate and had had the deed with this new certificate reregistered in Book 
No. 68, page. . . , in the register of deeds' office of Gates County. The 
new certificate and probate are as follows: 

NORTH CAROLINA-Gates County. 
I ,  John J. Gatling, a justice of the peace for the said county, hereby 

certify that Nancy Butler on 3 August, 1912, personally appearcd bc- 
fore me, and duly acknowledged the execution of the foregoing deed, 
and she, the said Nancy Butler, being by me privately examined, sep- 
arate and part from her said husband, David Butler, touching her 
voluntary execution of the same, doth state that she executed the same 
freely and voluntarily, without fear or compulsion on the part of her 
said husband or any other person, and that she doth still voluntarily 
assent thereto. 

I further certify that upon said examination, and upon a careful 
examination of the facts, causing the said execution, it doth appear to 
my satisfaction that the said Nancy Butler freely executed the said deed 
and freely consented thereto, at  the time of her said separate examina- 
tion, and that  the said conveyance is not unreasonable or injurious to 
her, the said Nancy Butler, which said conclusion I hereby certify as 
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having been duly and carefully made concerning all the facts sur- 
rounding the execution and cause thereof. 

Witness my hand and seal, this 25 March, 1915. 
(Seal) JOHN J. GATLING, 

Justice of the Peace. 

The court held as matter of law that the deed as first certified, pro- 
bated and recorded was void and passcd no title. The defendant 

(586) excepted. The court further held, under the facts as stated, the 
deed with the new certificate and probate passed no title. De- 

fendant excepted. The court rendered judgmcnt in favor of the plain- 
tiffs, to which dcfendant excepted and appealcd. 

Smith & Bnnlcs and Ehringhaus $ Small for plaintiffs. 
A. P. Godwin and Ward R. Grimes for defendants. 

ALLEN, J. It is provided by section 2107 of the Revisal that "no 
contract between a husband and wife made during coverture shall be 
valid to affect or change any part of the rcal estate of thc wife or the 
accruing income thercof for a longer time than three years next ensuillg 
the making of such contract, . . . unless such contract shall be in 
writing and be duly proved as is required for conveyances of land; and 
upon the examination of the wife, separate and apart from her husband, 
as is now or may hereafter be required by law in the probate of deeds of 
femes rovert, i t  shall appear to the satisfaction of such officer that the 
wife freely executed such contract and freely ronsented thereto a t  the 
time of her separate examination, and that the same is not unreasonable 
or injurious to hcr." 

This statute has been held to be constitutional in Sims v. Ray, 96 
N. C., 87; Long v. Rankin, 108 N. C., 337; Kearney v. Vann, 154 N. C., 
319, and a t  the last term the deed of a wife to her husband, duly ac- 
knowledged and with private examination propcrly certified, was held 
invalid in Singleton v. Cherry, 168 N. C., 402, by the unanimous opinion 
of the Court, because of the fact that the officcr taking the probate 
failed to certify that the making of the deed was not unreasonable and 
not injurious to the wife. 

The Court said in the first of these cases: "It will be seen from a 
glance at  the deed from Mary Ray to the defendant (her husband) that 
the requirements of the statute have not been ohservcd. There is 
no finding that  the execution of the deed is not unreasonable or injurious 
to the wife, and no conclusion in relation thereto certified by the officer. 
Our conclusion is that the deed from Mary Ray to the defendant is not 
valid"; in the second, "Ordinarily, where a conveyance of a feme covert 
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is alleged, it will be presumed, upon demurrer, that it is valid and ef- 
fective, but where a conveyance by the wife to the husband is made the 
basis upon which equitable relief is asked, the rule is different, on ac- 
count of her general legal incapacity to make such a conveyance (Xims 
v. R a y ,  96 N. C., 87), and it is therefore necessary that i t  should af- 
firmatively appear, in a case like the present, that the provisions of the 
Code, secs. 1835 and 1836 (now Rev., sec. 2107), have been strictly 
coniplied with," and in the last, "The other deed of Cornelia Cherry 
to her husband, under which the defendants claim, has the ordi- 
nary privy examination in due form, But the provisions of Re- (587) 
visal. section 2107, have not been complied with. This section 
requires certain findings and conclusions of the probate officer to be 
made with reference to contracts between the wife and husband in re- 
lation to her separate property. While the act of 1911, chapter 109, 
known as the Martin Act, provides that a married woman may contract 
and deal so as to affect her real and personal property as if she were a 
feme sole, i t  excepts contracts between herself and her husband. We 
are of opinion that in a conveyance of the landed estate of a wife by 
herself to her husband, the requirements of section 2107 must be 
observed." 

The earliest of these decisions was written in 1887, and the latest six 
months ago, and they cannot be said to be the utterances of judges who 
belonged to a ruder age and who believed in the incompetence of 
woman. 

Rather let it be said that these judges, recognizing the gentler quali- 
ties of woman, and knowing how she may be influenced to her own hurt 
when her affections are enlisted, have determined to give force and 
vitality to a statute designed, not for her enslavement, 1)ut for her 
protection. 

These cases also hold that deeds are embraced in the term "con- 
tracts" used in section 2107 of the Revisal, but it ought not to require 
citation of authority to show that a deed is an executory contract until 
delivered, and that after delivery it becomes an executed contract. 

The case of Rea v. Rea, 156 N. C., 526, has never becn an authority 
for the position that the section of the Revisal (2107) docs not include 
deeds, because there were two dissenting judges, and Associate Justice 
Walker. who concurred in the judgment, did so upon the distinct ground 
that the subject-matter of the action was a gift of personalty, and there- 
fore not a contract, and he clearly recognized the application of the 
statute to deeds from the wife to the husband. 

That  this is the correct view of the case is put beyond question by 
the decision in Singleton v. Cherry, supra, where the Court said, all the 
members agreeing thereto: "It is a mistake to suppose that the case of 
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Rea v. Rea, 156 N. C., 530, relied upon by the defendant, applies to the 
facts of this case, or is any authority that, in the conveyance of real 
property by the wife to the husband, the provisions of the statute, Re- 
visal, 2107, are dispensed with." 

The Martin Act, chapter 109, Public Laws of 1913, has no bcaring 
upon the question before us, because i t  is written in the face of the act 
that i t  is subject "to the provisions of section 2107 of the Revisal," and 
this is also held in the Singleton case, in which the Court said, speaking 
of a deed from wife to husband: "We do not think that the Martin 

Act intended, in such a transaction bctween the husband and 
(588) wife, that the safeguards providcd by the statute for the pro- 

tection of married women should be set aside." 
It would seem, therefore, that the validity of the statute as a consti- 

tutional exercise of legislative power and its application to deeds cannot 
be further questioned, and if valid, the paper-writing relied on by the 
defendants as  a conveyance, standing alone on the certificate of probate 
of 1912, has no legal effect, as there is no finding by the officer purport- 
ing to take the probate that the conveyance is not unreasonable and not 
injurious to the wife. 

The learned counsel for thc defendant concede this to be true, but 
insist that the certificate of 1915 complies fully with the statute, and 
that i t  cures the defect in the certificate of 1912. 

There is much conflict of authority as to the power of a judicial officer 
to amend his certificate of probate after the instrument he is probating 
has passed from his hands, but it seems that the wcight of authority is 
against the exercise of the power. (1 Devlin on Deeds, sec. 539 et seq.) 
and all agree that i t  is a power fraught with many dangers. The 
higher judicial tribunals are not permitted to correct their records 
without notice to the parties and without an opportunity to be heard, 
and if the position of the defendant can be maintained, a justicc of the 
peace, who has no fixed place for the performance of his official duties, 
may a t  any time, and when parties cannot be heard, change his eertifi- 
catc of probate and materially affect the titles to property. 

Counsel for plaintiff and defendant in this case bear testimony to 
the high character of the justice of the peace who made thc certificate 
of 1912 and 1915, but we are dealing with a principle that affects all 
judicial acts relating to probates, and not with his acts alone. If, there- 
fore, we were inclined to admit that thc power exists, we would not 
recognize it except when i t  is made clearly to appear that the later 
certificate was mercly reducing to writing in the form of a certificate 
his official acts done a t  the time of the completion of the first certifi- 
cate, and this does not appear from the certificate of 1915. 
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On the contrary, he does not confine his certificate and adjudication 
to thc examination of the wife separate and apart from her husband, 
as required by the statutc, but he relies also upon an examination of all 
the facts surrounding the execution of the deed, without stating that he 
ascertained these facts in 1912, and concludes that "it doth appear to 
my satisfaction that the said conveyance is not unreasonable or in- 
jurious to her." When does this appear and when does he conclude that 
the conveyance is not unreasonable or not injurious? The language 
deals with the present and not with the past, and the natural con- 
struction is that  he reached this conclusion a t  the time of making his 
certificate on 25 March, 1915. If not, why was not this included in the 
certificate of 19121 The remainder of the certificate of that date 
is in regular form, and gives evidence of the acts of an official of (589) 
some experience, and if he then knew that it was necessary to 
adjudicate that  the conveyance was not nnrrasonable, and not injurious 
to the wife, and he did so adjudicate a t  that time, he would have in- 
cluded i t  in his certificate. 

We therefore conclude that the certificate of 1915 is not an attempt 
to amend the certificate of 1912, and that i t  is a new and original cer- 
tificate, and as such it can give no force and vitality to the deed because, 
if otherwise valid, both the grantor and the grantee were then dead. 
Neal v. Nelson, 117 N. C., 406; Thompson v. Lumber Co., 168 N. C., 
229. 

A deed passes no title unless delivered in the lifetime of the grantor 
(1 Devlin on Deeds, sec. 260), and it must be complete a t  the time of 
delivery. 1 Devlin on Deeds, sec. 310; McKee v. Hicks, 13 N. C., 379. 

Affirmed. 

WALKER, J., concurring in result: My opinion is that the second cer- 
tificatc does, by fair implication, state that all the information upon 
which the justice proceeded in making it was acquired by him upon the 
privy examination of the wife. He does not say, nor does he use any 
language which, if properly construed, implies as much, that he was 
certifying as to the facts which he learned outside said examination. 
The merc added expression, "and upon a careful examination of the 
facts," following the words, "I further certify that upon said examina- 
tion," plainly mean the facts disclosed by such examination, unless we 
extend the meaning beyond what the wordk will justify. If we say that 
we have examined the record in a case, "and upon a careful examination 
of the facts," which is not an unusual expression with us, we always 
mean the facts as  shown in the record. 

There is nothing there to indicate that we searched outside the 
record for other facts, and nothing here that implies that the justice 
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gathered facts not appearing at  tlie examination of the woman. But 
while I hold this view as to the meaning of the certificate, nevertheless, 
after careful and deliberate examination of the law, my conclusion is 
that the justice had no authority to change his certificate. The trend 
of opinion as stated by the text-writers, and in a large majority of the 
cases, is steadily set against the exercise of any such power, as being 
both unusual in practice and pernicious in its consequences. The rule 
is well stated in Elliott v. Lessee of I-'eirsoZ, 1 Peters (U. S.), 328 ( 7  L. 
Ed., 164) : "Had the clerk authority to alter the record of his certifi- 
cate of the acknowledgment of the deed a t  any time after the record 
was made? We are of the opinion he had not. We think he acted 
ministerially, and not judicially, in the matter. Until his certificate of 
the acknowledgment of Elliott and wife was recorded, it was, in its 

nature, but an act in pais, and alterable at  the pleasure of the 
(590) officer. But the authority of the clerk to make and record a 

certificate of the acknowledgment of the deed was functus oficio 
as soon as the record was made. By the exertion of his authority, the 
authority itself became exhausted. The act had become matter of 
record, fixed, permanent, and unaltwable; and the remaining powers 
and duty of the clerk were only to keep and preserve the record safely. 
If a cIerk may, after a deed, together with the acknowledgment or pro- 
bate thereof, have been committed to record, under color of amendment, 
add anything to the record of the acknowledgment, we can see no just 
reason why he may not also subtract from it. The doctrine that a clerk 
may a t  any time, without limitation, alter the record of the acknowl- 
edgment of a deed made in his office would be, in practice, of very 
dangerous consequence to the land titlcs of the county, and cannot re- 
ceive the sanction of this Court." The cases to the same effect are nu- 
merous. Burham v. Stephenson, 41 Fla., 112; Bows v. Zachnriah, 21 
Calif., 281; Merritt v. Yates, 71 Ill., 636; Bank v. Purcl, 75 Va., 594 (40 
Am. Rep., 740) ; Newrnan v. Samuels, 17 Iowa, 528; Elulood v. Klocli. 
13 Barbour, (N. Y.) ,  50; W e d ~ l  v. Herrncin, 59 Calif., 507. There ix u 
valuable note to the case of Jordan v. ('ow?] (2 Tntl. 385), in 52 .11u. 
Dec. (Extra Anno.), a t  pp. 519, 520, 521, wllicli was written by Jtrdge 
Freeman, and where he says: "Whether the act of the officer who takw 
an acknowledgment be regarded as a judicial or a ministerial one, there 
seems to be no good reason why he should not be allowed, witliin 
reasonable limits, to  amend his certificate so as to make i t  speak the 
truth and conform to the actual fact. Tlw power to arnend is freely 
exercised in many analogous cases, and it is not easy to see why it 
should be permitted in this. Be this as it may, i t  must be admitted that 
the greater weight of authority is on the other side of the question." He 
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then collects the cases and shows that  the decided weight of authority 
is the other way, notwithstanding his own view of the subject. By 
reference to  1 Am. and Eng. Enc. (2 Ed.),  at  pp. 552, 553, and notes, it 
will be found that  the case of Jordan v. Corey, on which the contrary 
doctrine seems to rest, has been disapproved by the other courts as 
being wholly unsupported by reason, or by precedents elsewhere. 

A similar decision to  that  of Jordan v. Corey was made in Missouri 
(Wannall v. Kern, 51 Mo., GO), but i t  was afterwards disapproved and 
overruled by the same Court in Gilbraith v. Gullivan, 78 Mo., 456, and 
also unfavorably considered in Grifith v. Venters, 91 Ala., 366 (24 Am. 
St. Rep., 918). 

The justice or notary has been allowed by some courts to amend, or 
rather perfect, which is a better word, his certificate by signing his 
name, which he had omitted to  do, or by affixing his official seal, where 
it  had not been done a t  the time of making his certificate. Harmon v. 
Magee, 57 Miss., 415. But it will be seen that this is merely a 
formal defect and did not contradict or otherwise substantially (591) 
affect the body of the certificate. It was merely something 
necessary to  complete the act of certification, and its omission was 
manifestly an inadvertence. We permitted a similar act to be done by 
an officer in the probate of a deed in Sellers v. Sellers, 98 N. C., 13. It 
may be that  if no certificate had been made a t  all, or an incomplete 
one, that  is, one lacking in some essential formality, but not affecting 
the substance or facts certified or their legal significance, the officer 
might supply what is missing. This, though, is not our case. 

We know that, anciently, such acknowledgments of married women 
could only be taken in open court and entered on its records in proceed- 
ings somewhat tedious, intricate, and attended with much expense, 
form and ceremony, by the procedure of fine and recovery, this being 
one of the methods of barring the wife's dower. 2 Lewis's Blackstone, 
page 136. And by our statute the privy examination, duly taken ac- 
cording t o  the statute and by the proper officer, once had the conclusive 
force and effect of a fine and common recovery. Rev. Stat., ch. 37, 
sec. 9 ;  Jones 2). Cohen, 82 N. C., 75; Ware v. Nesbit, 94 N. C., 664, and 
though the law has been somewhat modified in this respect, the private 
examination of the wife still is binding upon her, and will pass her dower 
or other interest in the land described in her deed, if regularly acknowl- 
edged by her husband and herself with her proper privy examination. 
Rev. Code, ch. 37, sec. 8;  Revisal of 1905, sec. 952, and such privy 
examination, even a t  the present, precludes investigation as to  fraud, 
duress or undue influence in the treaty against an innocent purchaser for 
value; and also shuts off inquiry into fraud or falsity in the examination 



IN THE SUPREME COURT. (169 

itself, unless supported by strong, clear, and convincing proof. Revisal, 
sec. 956; Lumber Co. v. Leonard, 145 N. C., 339. 

It was a long time before the Legislature would dispense with the old 
procedurc, and substitute one less formal and solemn, but it finally did 
so, and now justices of the peace arid other enumerated officers have 
been intrusted with this important duty and power to take and certify 
such acknowledgments and privy examinations, and when it is donc in 
conformity with the statute the act is clothed with the same force and 
effect formerly produced by the judgment of a court of rccord, but i t  
was not intended by this radical change in ceremony that the proceed- 
ing, which is now authorized, should be regarded as of less moment than 
anciently, or that it should be left to the loose and uncertain action 
er conduct of careless or unskilled persons. 

The formalities of the law should be just as punctiliously observed 
now as before the change, and I do not see why, when the officer has 
acted and recorded what he has done, he should be permitted to reopen 
the matter and alter thc facts, or impart new life or validity to the rec- 

ord he has made, if imperfect, without the consent of the parties, 
(592) or why the court should require him to do so without notice and 

opportunity to be heard being given to all partics concerned. If 
his certificate is not technically to be considered as a judicial record, it 
is, a t  least, a quasi one. It was said in Rours v. Zachnriah, 11 Calif., 
281, 70 Am. Dec., 779: "The certificate of a notary public to a deed is 
not an act ir2, pais, which he may exercise by virtue of his office a t  any 
time while in office; he derives his power from the statute, acts under a 
special comnlission for that particular case, and after taking the ac- 
knowledgment and making and dcliveririg the return, his functions 
cease, and he is discharged from all further authority, and cannot alter 
or amend his certificate. Mr. Justice Raldwin, who delivered thc opin- 
ion in that case, thus referred to the principal case: 'We do not deem it 
necessary to criticise the case of Jordan v. Corey in 2 Carter's Indiana 
Reports. That case we think wholly unsupported by authority.' " And 
in Enterprise Transit Co. v. Sheedy, 103 Pa. St., 492 (49 Am. Dcc., 
130), it was held: "This attempt to impart life to a void instrurricnt 
has thc merit of novelty. When Mrs. Shecdy afixed hcr name to the 
written instrument and acknowledged it, the acknowledgment was con- 
fessedly so defective as not to bind her or pass her titlc to the land. It 
was then delivered, and eleven days tllereaftcr recorded. More than fi7.c 

months after the acknowledgrncnt was actually taken, and the certifi- 
cate thereof, signed by the notary public, indorscd thereon, he wrote and 
signed a second certificate of acknowledgment. The partics to the 
instrument did not again come before hiin, but hc ccrtifies what oc- 
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curred months before. To this last certificate he adds facts not con- 
tained in his fornler certificate, with a view and for the purpose of 
making valid the writing of a married woman which was then invalid. 
Effect cannot he given to this latter action of the notary public." Citing 
many cases. See, also, McMuller~ v .  Engnn, 21 W. Va., 233. 

Tlie doctrine is strongly stated in Merr.itt v. Yates, 71 Ill., a t  p. 639: 
"But we arc aware of no statute or common-law practice which author- 
izes, or in any manner sanctions, the right of justices of the peace to 
amend their records after they have oncc been made. To allow a jus- 
tice to make alterations and changes in his record a t  will and according 
to his whim would be fraught with evil and wrong that would be 
oppressive. Such a power has not been intrusted to the higher courts, 
and cannot be exercised by these inferior jurisdictions." 

It may be admitted that whenever substance is found in a certificate 
of acknowledgment, obvious clerical errors and all technical omissions 
and effects will be disregarded, and, in order to uphold it, the certifi- 
cate will be read in connection with the instrument, and in the light of 
the surrounding circumstances (Morse v. Hewett, 28 Mich., 481; King 
v. Merritt, 67 Mich., 194), a proposition in support of which numerous 
authorities are collected in the case last cited, but that is very 
far from saying that a probate officer may alter his certificate in (593) 
matters of substance affecting the validity of his action in the 
premises. It is true that it is said by Judge Mitchell so recently as 
1889, in Westhafer v. Patterson, 120 Ind., 459 (16 Am. St. Rep., 330), 
that "assuming that the officer before whom the deed was acknowledged 
did his duty, and examined the wife separate and apart from her hus- 
band, i t  would follow that the informality in the certificate was the 
result of a mere clerical omission, which might be corrected on proper 
application." But a close examination of the case will disclose that the 
Court was referring in that connection to a mere informality. 

Wc may well refer to what is aptly said in Gilbraith v. Gallivan, 78 
Mo., at  p. 45.5, after stating the fact that a pcrfect certificate was sub- 
stituted for the original, which was crascd: "If we assume this last 
certificate as true, and stating the facts as they occurred, i t  is plain 
that the notary, a t  the date of his examination and certificate, was 
perfectly aware of what was required by the statute." This being so, 
it shows the danger in allowing the probatc officer to trust to his memory 
of the events or facts long after the examination was taken, rather than 
require that what he has certified or recorded when the facts were fresh 
in his mind shall stand, unless altered, at  least, after full investigation, 
upon notice to the interested parties. My conclusion, therefore, is that 
i t  is safer to deny to the officer this power of correction, so as to change 
the substance of the certificate, upon the grounds: 
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1. That it would be against a sound public policy to thus open the 
door to collusion and fraud, or to leave the matter to the uncertain and 
often unreliable memory of an officer, or to his unrestrained discretion, 
to materially change the substance of the certificate, either for the 
purpose of validating or invalidating the deed. 

2. It would violate the cardinal principle or maxim of the law, that a 
party is entitled to a notice, and a hearing before his rights arc altered 
to his prejudicc. It should, therefore, be entrusted to the court, where 
an investigation of an adjudication upon the facts can be made, after 
notice and an opportunity for a hearing, rather than to the arbitrary 
will or even judgment of the officer who took the acknowledgment and 
conducted the privy examination. 

If we should permit the justice, or other probate officer, to change the 
facts recited in the certificate a t  his will, howcver honestly he may act, 
titles to land would rest, in many cases, not upon the recorded evidence 
of them, or upon any sure foundation, but would depend, in many in- 
stances, upon the future and uncertain action of the officer, either to 
validate or invalidate them, rendering them very precarious. This 

would shake the confidence of the people in land titles and might 
(594) prove to bc very disastrous. In this case, the only witness who 

could contradict the officer as to the facts is dcad, and it, thcre- 
fore, furnishes a striking example of the unwisdom of any such rule as 
will permit him to change the facts stated in his certificate, attached to 
the deed, aftcr the delivery to the grantee. 

I may add that in this particular case i t  appears that there was no 
actual misstatement of the fact as to what the justice really did, or, 
a t  least, that there is no suggestion of such a thing or of any fraud or 
collusion. But the question is not what the fact is, in the instant case, 
but what is the law, as applicable to all cases, the object of which is 
to guard against any wrong influences calculated to prcvent or pervert 
justice, or to take away a person's rights without a hearing. 

Some of the cases hold that a court of equity will not correct a mis- 
take of this kind, but that the court, after such facts have bcen ascer- 
tained by judicial investigation, as will justify it, may requirc the offi- 
cer to do so by its mandatory process. But this question is not now 
before us. 

I fully concur in the position taken by the Court in its opinion, that 
this transaction is subject to the provisions of Revisal, sec. 2107, and 
the case has been discussed by me upon this hypothesis. A deed from 
the wife to her husband for her land is certainly a contract which 
"affects or changes her estate," within the meaning of that section. 
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CLARK, C. J., dissenting: The deed in question was signed by Nancy 
Butler, the owner in fee of the land, and her acknowledgment and privy 
examination were duly taken. Later the justice of the peace finding 
that he had omitted to certify, as he mistakenly thought Rev., 2107, re- 
quired, that "the conveyance was not unreasonable or injurious to her," 
amended his certificate to embrace such finding before any rights had 
accrued to purchasers or others for valuable consideration. This finding 
was necessarily based on the original examination, for Mrs. Butler was 
dead when the amendment was made. 

It would seem that this should cure any defect, if there had been any. 
It is common knowledge that, especially prior to the passage of the 
Connor Act, as to a large number of deeds, there were defects in the 
privy examination or acknowledgment which were cured in this way. 
This was consonant with justice, and if called in question, even now, 
would shake many titles unless protected by the lapse of time. 

But for a far stronger reason this title is valid. The belief held by 
men in a ruder age of thc incompetence of women, and especially of 
married women, leading in the growing enlightenment of a politer and 
juster age, to sharp differences, the matter was settled in this State, as 
it has been in all others, by constitutional or statutory measures. In  
our Statc the Constitution of 1868, Art. X, sec. 6, provides: 

"The real and personal property of any female in this State, (595) 
acquired before marriage, and all property, real and personal, to 
which shc may, after marriage, become in any manner entitled, shall be 
and remain the sole and separate estate and property of such female, 
and sha,ll not be liable for any debts, obligations or engagements of her 
husband, and may be devised and bequeathed and, with the written 
assent of her husband, conveyed by her as if she were unmarried." 

It cannot be questioned that if Mrs. Butler had been single a t  the 
time of this conveyance to the man who was her husband, the deed 
would have been valid. This conveyance, therefore, must be valid, when 
made to the same man, for she had a constitutional right to "copvey it 
as if unmarried." The devise of i t  thereafter hy her husband was his 
written assent in t,hc most formal manner. 

We are cited to Kcarney v. Vann, 154 N. C., 311, in which it was held 
by a divided Court that the amendment to Rev., 2016, which gave a lien 
on the property of a married woman for buildings, or repairs thereto, 
put on her land, with her consent or procurement, because she should 
(said the act) be "deemed to have contracted for such improvement," 
should not be such lien where she contracted with her husband to make 
such repairs and a material man had furnished the material through 
him. This amendment had been passed to change the ruling which had 
been made in Weir v. Page, 109 N. C., 220, and like cases. The de- 
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cision in Kearney v .  Vann,  supra, materially restricted the cffect of 
the amendment, but i t  was put upon the ground that i t  should be read 
in connection with section 2107, which restricted the right of a mar- 
ried woman to contract with her husband, without the certificate of a 
justice of the peace. That decision, therefore, dealt solely with con- 
tracts between husband and wife, and not with reference to convey- 
ances, which are not mentioned in section 2107. 

In  Rea v .  Rea, 156 N.  C., 529, we have a tliorouglily considered opin- 
ion (for two judges dissented), which held (pp. 531 and 532) that Rev., 
2107, applied, as its terms expressly state, to contracts only, and not to 
conveyances, and that a gift to  her husband by a married woman (if 
there is no fraud or duress) is valid. It would have been in violation 
of the Constitution to require for a decd by a married woman more 
than the constitutional "written assent of her husband," and the statute 
(Rev., 2107) does not require it. Besides, if it applied to conveyances, 
it would forbid all gifts by wives to husbands, for no justice could cer- 
tify that such diminution of the wife's estate was "for her advantage." 
Therc is no statute forbidding a gift by the husband to the wife. 

The objection to this deed cannot be sustained, for two reasons: 
Because the statute (Rev., 2107) does not require any certificate by the 

justice that the deed is for her benefit, and it would be contrary 
(596) to the Constitution if it did. That section applies only t o  con- 

tracts, and does not refer to conveyances. Every lawyer and, 
indeed, every man, whether lawyer or not, is presumed to understand 
that there is a wide distinction between contracts and conveyances. 
The object of the statutc was to prohibit married womcn from assuming 
liability for their husbands, but are not to presume that the Legislature 
intended to violate the Constitution by putting an inhibition upon their 
conveyances, when it does not use the word. The provision in the 
Martin Act, ch. 109, Laws 1911, authorizes married womcn to contract 
and deal so as to affect their real and personal property in the same 
inanner and with the same effect as if they were unmarried. In Council 
v .  Pridgen, 153 N .  C., 443, the Court held that the Martin Act applied 
to contracts and not to conveyances. It is true, i t  still requires her 
privy examination, but if that provision is deemed valid, it is to be 
noted that the exception is only as to the privy examination, and the 
Martin Act does not purport to amend the Constitution by adding to i t  
this additional requirement of the opinion of a justice of the peace. 

This whole matter was thoroughly gone into in Rea v .  Rea, 156 N .  C., 
530, which was fully considered by the Court, for each judge ex- 
pressed his opinion. 

The opinion in chief says: "If Rev., 2107, had included conveyances 
. . . i t  would have been invalid as to conveyances of realty, because 
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requiring the assent of a third person over and above the 'written assent 
of the husband,' which is the only requirement of the Constitution, and 
an addition to the privy examination required by statute, which has 
been held a mere regulation and not a restriction upon the right of the 
woman to convey." It may be added here that this last proposition has 
often been dissentcd from as a violation of the Constitution, and was 
here only quoted as having been held. The opinion in Rea v. Rea, 
supra, further goes on: "In this case the husband actually witnessed the 
transfer in writing, which, under the authority of Jennings v. Hinton, 
126 N. C., 51, is a sufficient compliance with the requirement of the 
written assent of the husband to conveyance of realty." Here the sub- 
sequent devise by the husband is certainly such written assent. 

The opinion in Rea v .  Rea, supra, further says: "In this case there 
does not appear to have been any consideration, and the assignment 
was not only a conveyance, but a gift. No magistrate could certify that 
a gift by a woman to her husband is for her benefit, or does not dimin- 
ish her cstatc. It would be a startling proposition that a married 
woman who, by our Constitution, has as full control of her property as 
if unmarried, cannot make a present to her husband if she sees fit." 
This opinion, on pp. 531 and 532, fully discusses the proposition that 
Rev., 2107, applies only to contracts and not to conveyances, and that 
opinion was the opinion of the Court. 

In  Rea v. Rea, Walker, J., concurring, says (13. 535), summing (597) 
up the rights of a married woman: 

"I. She may will her property without the consent of her husband, 
as if she was a feme sole. . . . 2. She may convey her real prop- 
erty, with the written consent of hcr husband evidenced by her privy 
examination. 3. She may dispose of her personal property by gift or 
otherwise without the assent of her husband, as if she were unmarried. 
T'crnn v. Edwards, 135 N. C., 661 ; Laws 1911, ch. 109. 4. By virtue 
of the Martin Act, Laws 1911, cli. 109, she may now contract and 
deal so as to affect her real or personal property in the same manner 
and with the same effect as if she were unmarried, unlcss the contract 
belongs to the class of those described in Rev., sec. 2107, or unless it is 
a conveyance of real property, when the formality is required by the 
existing law, for its validity must bc observed. Those two cases being 
expressly excepted in the act of 1911." 

By reference to said Rev., 2107, it will be seen that it refers only to 
contracts, and reference to Martin's Act shows no reference to convey- 
anccs, except that conveyances by a married woman must be "with the 
written assent of the husband," and the only '(formality" named is the 
privy examination. There is no attempted extension of Rev., 2107, to 
conveyances. 
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Rev., 2107, comes under subhead 3, entitled "Contmcts between hus- 
band and wife," and provides: "No contract between a husband and 
wife during coverture shall bc valid to affect or charge any part of the 
real estate of the wife or the accruing income thereof for longer tilm 
than 3 years next ensuing the making of such contract, or to impair or 
charge the body or capital of the personal estate of the wife or of the 
accruing income thereof for a longer time than 3 years next ensuing the 
making of such contract, unlcss such contract shall be in writing, and 
be duly proved as is required for conveyances of land; and upon the 
examination of the wife, separate and apart from her husband, as is 
now or hereafter may be required by law in the probate of deeds of 
femes covert, it sliall appear to the satisfaction of such officw that tlrc 
wife freely executed such contl-act, and freely consented thci-cto s t  the 
time of her separate examination, and that the same is not unrcason- 
able or injurious to her. The certificate of the officer shall state his 
conclusions, and i t  shall be conclusive of the facts therein stated. But 
the seine may be impeached for fraud as other judgments nmy bc." 
Rea v. Rea, supra, after setting out tlw above section in full, says: "An 
examination of the wife, separate and apart from her husband, as is 
and not to conveyanccs; indeed, the word 'contract' is used 5 times in 
that section, besides in the heading. The objcct of the Legislature was 

clearly to prevent tlic wife making any contract with her hushand 
(598) whereby she should incur liability against her estate which in 

future might prove a burden or charge upon it, or cauw a charge 
upon or impairment of her incomc or personalty. To that end not only 
a privy examination was required, but the ccrtificatc of the magistrate 
that the contract was not unreasonable or injurious to her. This pro- 
vision does not attempt to add as to conveyances by her, as to which the 
act of 1911 retains the constitutional re~t~rictions in regard to rcAty, 
that there must bc the written assent of thc husband and statutory 
privy examination, any further rcstriction, such as the aplxmval of a 
third person." Adding that if it did it would be unconstitutional. 

Laws 3911, ch. 109 (the Martin Act),  provides: "Subject to the pro- 
visions of Rcv., 2107, every married woman shall hc authorized to con- 
tract and deal so as to affcct her real and personal property in the same 
manner and to the same effect as if she werc unmarried; but no con- 
veyance of real estate shall be valid unless made with the written assent 
of her husband, as provided by section 6, Article X of the Constitution, 
and a privy examination as to the execution of the samc, taken and 
certified as required by law." Ren v. Ren, supra (p. 531 ) , after quot- 
ing the above, says: "This recognizes that section 2107 applies to con- 
tracts, and that the only restriction upon conveyances by a married 
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woman is the constitutional one, requiring the written assent of her 
husband." 

In  Rea v. Rea, supra, Brown, J., says, p. 536: "By the Martin Act 
(introduced by Senator J. C. Martin in the General Assembly of 1911) 
the wives have been emancipated and are placed on an equal footing 
with their single sisters, except that in order to convey their real estate 
they must still have the written consent of their husbands." Nothing 
is said by him as to supervisory judgment of a justice protecting the 
incompetence of wives from the presumed fraud or duress of husbands. 

Laying aside preconceived opinions and taking the law as it has been 
really and plainly and unmistakably written in the Constitution and the 
statutes, we find that the Constitution guaranteed to married women the 
absolute right to convey with no other restriction than the written assent 
of their husbands. 

We find also that Rev., 2107, which requires a justice of the peace, in 
the great wisdom of that officer, to  supervise the contracts of married 
women with their husbands, does not attempt to violate the Constitu- 
tion by adding restrictions to their freedom in making conveyances, but 
by its terms applies only to contracts by them, and is intended to pro- 
tect them from incurring liabilities for the debts of their husbands. 
Rea v. Rea, 156 N. C., p. 531. 

By reference to the Martin Act, ch. 109, Laws 1911, we find that by it 
married women were given full liberty to contract, except with 
their husbands under 2107, as if unmarried, but restricted their (599) 
conveyances with the written assent of the husband by adding 
only that there must be a privy examination. 

We are cited, however, to Singleton v. Cherry, 168 N. C., 402, as 
an opinion without any dissent. A very great lawyer said that he paid 
"less attention to an opinion where there was no dissent than when 
there was, because the former was more likely to be an inadvertence, or 
not fully considered. But whether that is a witticism or a truism, an 
opinion, whether unanimous or inadvertent, cannot stand when it is con- 
trary to the Constitution, by requiring restrictions on conveyances 
which were abolished by the Constitution, and the opinion is based 
solely upon a statute which refers only to contracts. 

I t  may be repetition, but i t  is none the less true, that the Constitu- 
tion having guaranteed to married women the right to convey merely 
"with the written assent of the husband," the requirement of a privy 
examination is adding a restriction in violation thereof. It is a survival 
of antiquated ideas as to the thorough incompetence of married women 
which the Constitutions of this and all other States have now repudi- 
ated. To require the privy examination since the Constitution of 1868 
is to go back to the exact requirement for conveyances by married 
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BUTLER v. BUTLEE. 

women prior to the Constitution. The former statute is brought for- 
ward, it is true, in the Revisal, but even treating the constitutional pro- 
vision as of no more vigor than the Iegislative cnactmcnt, in such cases 
the later law governs. 

The Constitutional Convention was not inadvertent to the fact that  
they were abolishing the privy examination, for to require it would 
have made useless the right to convey "with the husband's assent," and 
the Constitution requires the privy examination as to the wife's joinder 
in a conveyance of the husband's horncstcad, after it is allotted, thus 
permitting it in that case only. I t  may be added that North Carolina 
is one of only five States that still require the privy examination, and in 
none other of those is the Constitution as explicit in freeing women 
from the shackles of the common law as to their conveyances as in our 
Constitution. However, in this case the privy examination was duly 
taken. 

In conclusion-the Constitution forbids any restriction upon the ab- 
solute freedom of married women in disposing of their property by will 
or deed, save that in conveyances of realty there must be the written 
assent of the husband. 

No statute imposes any restriction on conveyances by married woinen 
over and above such written assent, except the privy examination, 
already discussed. Rcv., 2107, is expressly limited to contracts, and 

does not mention conveyances. 
(600) The Martin Act, Laws 1911, ch. 109, frees married women from 

restrictions as to contracts, except with the husband, which i t  
retains, as sct out in Rev., 2107, and it has a proviso retaining (uncon- 
stitutionally, as I believe) tlie requirement of tl privy examination-but 
nothing more. Anything beyond the ahovc provisions of the Constitu- 
tion and the statutc is of judicial origin and in accordance with precon- 
ceived opinions, for which t h e  is no foundation in the statute, and is 
forbidden by thc clear, unmistakable language of the Constitution. 

The status of the inferiority of women was not created by statute, 
but by judicial decision of ancient judges in England, who were thor- 
oughly steeped in that belief, and especially of the incompetence and 
incapacity for control of property by those women who were so ill- 
advised as to marry-whom, indeed, the judges held to be the chattels of 
their husbands. This has long ago been corrected by statute in Eng- 
land, which recognizes the full right of women, whether married or 
single, to the absolute control of their own property. For 40 years there 
has been no privy examination required of a married woman in England, 
and in very few of our sister States do t h y  retain the requirement of 
our Constitution that the husband shall give his written assent to his 
wife's conveyance. With that single restriction our Constitution of 
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1868 recognized the full property rights of married women, and wc 
should accept the view of their rights and capacity now so plainly recog- 
nized and written in our Constitution and laws. 

When a statute can be construed in a way that reconciles i t  with the 
Constitution, this should be done. Rev., 2107, by its terms, six times 
repeated therein, applies to contracts, and 'in that light no onc can 
question its constitutionality, whatever criticism there niay bc of the 
implied presumption of incapacity on the part of wives and of duress 
or fraud on the part of husbands; for, otherwise, the presumption would 
be, as in other contracts between persons sui juris, of the validity of 
contracts unless incapacity or fraud or duress are shown. If t21c statute, 
Rev., 2107, had attempted to  go further, and had added to the "written 
assent of the husband," which the Constitution fixes as the sole restric- 
tion upon the jus disponendi in the conveyance by a married woman of 
her realty, the requirement that some justice of the peace should weigh 
the trade and give his wisc approval, this would repeal the constitu- 
tional provision. This the statute did not do, and it should not be so 
construed. 

If to  the sole constitutional requirement of thc "written assent of the 
husband" there can be added the further rcquirernent that a justice of 
the peace must approve the action of the wife, as to this class of deeds, 
this could be required as to every deed by her. If the approval of a 
justice of the peace (or other restriction) call be imposed as to 
deeds by married women, i t  can be required as to wills by them, (601) 
thus destroying entirely, effectively, and altogether, the freedom 
of the disposition of their property, real and personal, "as fully as if 
unmarried," which was solemnly guaranteed to all married women by 
the Constitution, with the sole exception that as to their conveyances 
there should be the written assent of the husband. 

If the approval of a justice of the peace or a privy examination can 
be added to the constitutional requirement as to deeds by married 
women, the same or any other restriction can be required as to wills by 
them. 

The constitutional provision made married women sui juris in cvery 
respect, save that one restriction, of requiring assent of the husband 
to conveyances. Good faith has not been kept with the mothers and 
wives of North Carolina. The guarantee that they should, with such 
assent, convey "as if unmarried" is not kept when unmarried women 
can convey without the wise approval of a justice of the peace, and 
when a man can convey without his privy examination being taken. 
We are governed by preconccived opinions and the dead hand of the 
past, and not by the provisions of a written Constitution. 
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H. L. HUMPHREY IW AL. V. a. A. IANG, EXECUTOR O F  W. 31. IANG, ET AJIS. 

(Filed 13 October, 1915.) 

Wills-Interpretation-Corporations - Large Dividends - Time - Certifi- 
cates-Income-Stock Dividends. 

A devise for life of all  revenue from certain corporate stock includes 
such dividends as  may be declared after the death of the testator, though 
unusually large, and earned by the corporation for a long period of time 
antedating his death; and where the shareholders are  given the privilege 
of taking the dividend in new stock or a time certificate of deposit, and 
the executor of the deceased has chosen and received the time certificate, 
this certificate is regarded as  a dividend upon the stock, which goes to the 
life tenant as  income therefrom. 

APPEAL by plaintiffs from Connor, J., a t  the May Term, 191 5, of PITT. 
Civil action to determine the rights of Annie It. Lang, the widow, and 

the other devisces of W. M. Lang, under item three of his will, which 
reads as follows: 

"Third. I give and dcvise to my wife, Annie Lang, the horse, buggy, 
trap, and harness I may have on hand a t  my death; one milk cow, one 
house and lot, and furniture, situated on Main and Church streets in the 
town of Farmville; all revenue from the Bank of Farmville, the Bank 

of Greenville, and the Farmville Oil and Fertilizer Company; the 
(602) Freeman Ellis lot on the Norfolk Southern Railroad; one lot on 

Moore's Iand, and four hundred dollars in Farmville bonds." 
The cause was heard at May Term, 1915, Superior Court of Pitt  

County, by Connor, J . ,  upon agreed facts: 
The Bank of Fnrmville having determined to increase its capital 

stock, did, on 30 March, 1915, declare a dividend of a fraction over 
one hundred per cent, and that said dividends accruing to the stock re- 
ferred to in item three of said will aggregated $2,100, the stockhoIders 
having the privilege of taking the dividend cither in new stock or a 
time certificate of deposit. Said dividend in the form of a certificate 



N. C.] FALL TERM, 1915. 

of deposit, was paid over to the defendants as executors of W. 31. Lang, 
and is now in their hands as executors. 

The court below adjudged that the defendant Annie R. Lang was the 
owner absolutely of all the property mentioned in item three of the 
will, except the stocks in the two banks and in the fertilizer company, 
and as to those, she was entitled to the dividends during her life. 

The court further adjudged that the $2,100 dividend, declared by the 
Bank of Farmville, and paid to the executors in a certificate of deposit, 
was revenue or income, and not principal, and that said Annie R. Lang 
was entitled thereto. From the judgment rendered, plaintiffs appealed. 

J. L .  Horton, James H.  Pou for the plaintiffs. 
Harding & Pierce for the defendants. 

BROWN, J. The ruling of the Superior Court must be sustained. 
The interpretation placed upon the will is manifestly correct, and the 
only assignment of error we need discuss relates to the $2,100 dividend 
of the Bank of Farmville. 

This question has been much discussed by text-writers and courts, 
and the weight of authority seems to be in favor of the proposition, as 
stated by the Supreme Court of the United States in Gibbons v. Mahon, 
137 U.  S., 559: "Ordinarily, a dividend declared in stock is to be deemed 
capital, and a dividend in money is to be deemed income of each share." 

A stock dividend differs materially from a cash dividend. The for- 
mer takes nothing from the property of the corporation and adds noth- 
ing to the interests of the shareholders. Its property is not diminished 
and their interests are not increased. Whereas a cash dividend declared 
on the then existing capital stock subtracts so much from the treasury 
of the corporation and transfers it to the pockets of the stockholders. 

This is the view expressed by us in Trust Co. v. Mason, 152 K. C., 660. 
Accumulated earnings of a corporation remain its property until 
distributed, and until then remain liable for its debts and are (603) 
under its control. They do not become the property of stock- 
holders until distributed by the corporation. When so distributed, they 
become the property of stockholders, and not until then. 

If distributed exclusively in the form of new or additional stock, they 
remain as capital, but if distributed in the form of cash or its equivalent, 
they are regarded as income, and belong to the life tenant. This is the 
consensus of judicial opinion in England, as well as in the United States. 

In  Paris v. Paris, 10 Ves., 185, an extra dividend was declared by a 
bank from the profits of the previous years. Lord Eldon held that it 
was income, and went to the life tenant, and said it made no difference 
whether the dividend was in money or in stock; that the distinction in 
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the language of his lordship was "too thin." He cites and relies upon 
the case of Brander v. Brander, 4 Ves., 800. 

In  Clayton v. Greshwru~, 10 Ves., 288, the same rule was adopted in 
rcspcct to an extraordinary dividend of profit made by a bank among 
its stockholders. Lord Erskin adopted the same rule in Witts v. Steere, 
13 Ves., 362, although expressing some doubt as to its correctness. 

In Barclay v. Wainwright, 14 Ves., 66, Lord Eldon, after reviewing 
tlic cases, decreed to the life tenant an extra dividend declared by the 
bank. The same ruling was followed in Norris U. Harrison, 2 Madd., 
279. In  IIooper v. Rosseter, McClel. 527, Lord Cltief Baron Alexander 
said that i t  seeincd clear from all the cases, from the first to thc last, 
that whercver a division was made clearly and distinctly as a dividend 
only, the life tenant was to have it. 

I n  Pn'ce v. Anderson, 15 Sim., 473, an increased dividend made by 
an insurance company was held to be income. The Vice Chancellor 
said that as the company had declared the dividend, as a dividend, he 
held that it belonged to the tenant for life. 

In  the case of Hopkins' Trusts, 18 Equity Cascs, L. R., 1874, a holder 
of shares in an insurance company bequeathed his personal estate to 
trustees in trust for his wife for life, the dividends and income thereof to 
go to her, with the remainder ovcr. An extraordinary dividend was 
declared on tile shares from accumulations of five years previous to his 
dcath ; held that these dividends were income and belonged to the tenant 
for life. 

In  that case i t  was said that the testator, who was well acquainted 
with the value of the shares and the condition of the company, as he 
had held thc shares for many years, when he gave to his wife the divi- 
dends and income must have intended her to have all the dividends 
from the same, whatcver they might be. 

In  Brown 2). Collins, L. R., 12 Equity, 586, i t  is held that dividends 
in a public company, carncd before but declared after the testa- 

(604) tor's death, are income and not capital. To the same effect is 
Bates v. McKinley, 31 Beaver, 280; Jones v. Ogle, L. R., 8 

Chancery, 192; MacLaren v. Stainton, 27 Beaver, 460; Preston v. Mel- 
ville, 16 Sim., 163. 

In this case a largc bonuson hank stock was held to belong to the 
life tenant. I t  is admitted that the company might have capitalized its 
profits by issuing additional shares, but having declared it as a divi- 
dend, it rcmained income. See, also, Straker v. Wilson, L. R. 6, Ch. 
503; Ibbofson v. Elam, L. R., 1st Equity, 188. 

Coming to thc United States, we find that the courts of this country 
have very generally held with the English rule. Where the dividend 
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is declared as a dividcnd, and in cash or its equivalent, it is to be se- 
garded as income, and is not capital. 

I n  Minot v. Pnyne, 99 Mass., 108, it is said: "A simple rule is to 
regard cash dividends, however large, as income, and stock dividends, 
however made, as capital." This rule is more in conformity with the 
decisions of the courts so far as thc subject has been discussed. In 
this case many of the English cases have been cited and reviewed. 

A leading case on the subject is Kichardson v. Richardson, 46 Amesi- 
can Reports, 430. In  this case the Supreme Court of Maine says: 
"The decided prepondcrance of authority probably concedes the point 
that dividends of stock go to the capital, under all ordinary circuin- 
stances. But we are well convinced that the general rule deducible from 
the latest and wisest decisions declares all nioney dividends to be profits 
and income, belonging to the life tenant, including not only the usual 
annual dividends, but all extra dividends or bonuses payable in cash 
from the earnings of the company. We are satisfied that this can be the 
only safe, sound, just and practicable rule, and that any attempt to 
engraft refined and nice distinctions upon such rule will be productivc 
of much more evil than any good that can come from it." 

I n  that case it is adjudged that the life tenant be entitled to the divi- 
dend, "irrespective of its source, amount, or the length of time in which 
it was earned." To the same cffect is Millen v. Guerrand, 67 Ga., 284; 
Rand v. Hubbel, 115 Mass., 461. 

I n  DeKoven v. DeKoven, 205 Ill., 309, it is held that money earned 
by a corporation during a stockholder's lifetime, but not distributed as 
dividends until after his death, is income, and goes to the life tenant 
under his will, and not to a remainderman, although the dividcnd 
amounts to 20 per cent of the face value of tlie stock. 

In  Gilkie v. Payne, 80 Me., 319, tlie case of Richardson v. Richardson, 
supra, is cited and approved and followed. 

I n  the case of James P. Kernochan's executors it is held that the 
widow, a life tenant, was entitled to the whole of an extra dividend de- 
clared after the death of the testator, although made from net 
earnings accumulated before that time; that, whencver earned, (605) 
they were not profits until so declared. 104 N. Y., 619. The 
subject is very elaborately discussed in that case by Mr. Justice Dan- 
forth. See, also, Kaufman v. Charlottesville Mills, 93 Va., 673. 

In Greene v. Bissell, 79 Conn., 547, it is held that cash dividends are 
regarded as income, passing to the life tenant, and stock dividends as 
capital, inuring to the remainderman. In  40 Cyc., 1880, it is said: 
"That the distinction between profits which have accumulated before 
the testator's death, but which have not been divided, and those subse- 
quently accruing, has sometimes been discarded, i t  being held that all 
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cash dividends dcclared from the profits go to the pcrson entitled to the 
income, regardless of the tiinc when they were earned or the size of the 
dividend by which they were sought to be distributed." A large number 
of authorities arc cited in support of the text. The very samc expres- 
sion in almost the same words is to be found in Gardncr on Wills, page 
489, together with a copious citation of cases in the notes. 

The fact that the dividend dcclared by the Bank of Farmville was 
payable in stock or in cash at  the option of the stockholder makes no 
difference. The identical point is decided in IIolbrook v. Holbrool;, 74 
N. H., 201, in which it is held that "An cxtra dividcnd by a corporation 
out of profits, which may he taken in cash or applied in paynient of 
an increase of stock to which the stockholder is entitled to subscribe, is 
a cash dividcnd." 

I n  the case of Davis v. Jackson, 152 Mass., 58, it is held that a divi- 
dend of $25 on each share of stock, with the privilegc to each stock- 
holder to take an additional share of stock for every four shares held 
by him instead of receiving his dividcnd in cash, is a cash dividend, and 
a dividend so declared is not a stock dividend, but liiust be trcatcd as 
income, to which the life tenant is entitled. In the note to that case, 23 
Amer. Statc Reports, 804, i t  is said by thc author that the weight of 
authority is that dividends derived from the carnings of the company, 
no matter when such earnings were made, belong to the life tenant. 

The fact that the dividend was declared payable in a certificate of 
deposit is immaterial. That is substantially a cash dividend, to be 
credited to the stockholder upon the books of the company, and is no 
longer the property of the bank. 

We might, in discussing this matter, cite a great many other authori- 
ties, but we think that we have demonstrated sufficiently that the great 
weight of authority fully sustains the correctness of his Honor's judg- 
ment. 

The judgment of the Superior Court is 
Affirmed. 

Cited: Maxuiell, Comr. of Revenue, v. Tull, 216 N.C. 501. 
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(606) 
B. B. STJGG A A I )  MINNIli: 0. SUGG v. TOWN O F  GREENVILLE. 

(Filed 13 October, 191.5.) 

1. Deeds and  Conveyances-Boundaries-Trials-Questions of Law-Qucs- 
tions f o r  Jury. 

What  is the boundary of a tract of land is a question of law in con- 
struing a conreyance thereof; but the location of the boundary is a ques- 
tion of fact. 

2. Deeds and  Conveyances-Municipal Corporations-Streets-Dedication 
-Acceptance. 

The acceptance of land offered by the private owner thereof for street 
purposes is in the discretion of the proper municipal authorities, and i t  
is necessary to be had before such dedication can become effectual and 
binding, though it may be either express or implied. 

8. Same-Discretionary Powers-Width of Streets. 
The proper municipal authorities in extending a street of a city or 

town a re  vested with the discretionary power to determine the width 
of the street as  thus extended, and there is no requirement that  the width 
of the street a s  extended shall be the same width or conform to the lateral 
lines of the original street, or those of its further extension. 

4. Deeds and Convcyances-Descriptions-Boundarie-Is 
-Questions fo r  Jury. 

Where a conveyance of lands calls for thc eastern line of a certain 
street of a town, extended through its intersection with F Street, and 
there is conflicting evidence as  to whether the physical or actual boundary 
had been established and was used a t  the time and was a more western 
line than that of the theoretical extension, had it  been made on a straight 
line through F Street, the Iocus in quo lying below the street, i t  raises 
a question for the .jury to decide as  to which of the two lines the parties 
intended when the conveyance was made, when the language of the con- 
veyance leaves the matter in doubt. 

5. Deeds and  Conveyances-Interpretation-Meaningless Words. 
Where a street is called for as  a boundary to a tract of land conveyed, 

and the location of the eastern line of the street is left in doubt, and i t  
further appears that  another call in the description is for the street 
"extended" or thence with the street extended through its intersection with 
F Street, the theoretical extension of the tsreet through I? Street in  a 
straight line on that  side thereof will not necessarily control, there being 
evidence tending to establish a different line actually adopted and used by 
the municipality, and under the facts in this case i t  is held that  the words 
"through its intersection with F Street" should be read as  if written "to" 
the said intersection, as  that  was clearly meant. 

6. Deeds and  Conveyances-Interpretation-Former Deeds-Reference* 
Intent--Evidence. 

Where the description in a conveyance of lands calls for one of its 
boundaries as  a certain street, the line of which is left uncertain, and 
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reference is made therein to a prior conveyance in the chain of title, the 
courts in construing the deed will consider it  in its entirety, and gire  
reasonable effect to all  i ts parts, the circumstances surrounding the parties 
a t  the time, and other relevant matters and where the reference to the 
former deed sheds light upon the intention of the parties, i t  will be consid- 
ered in interpreting the deed in question in order to ascertain this intent. 

7. Municipal Corporations--F'iling Claims-Unliquidated Damages-Torts 
-Interpretation of Statutes. 

Revisal, section 1384, requiring claimants against a city or town to file 
their claims with the proper municipal authorities, has no application to 
actions ex contractu, where the damages are  unliquidated, nor to torts. 

8. Deeds and  Conveyances-Actions-Grantor and  Grantee-Parties. 
Where a grantor and his grantee bring a n  action against a municipality 

to recover damages for the unlawful appropriation of land for street 
purposes, if the former has retained title to the locus in quo in himself, 
he would have the right of independent or separate action to recover it, 
and if otherwise, the latter may maintain a n  independent o r  separate 
action for it, and in either event the one would not be a necessary party 
to the other's action. 

9. Same--Mutual Mistake-Pleadings-Amendments. 
The grantor is a necessary party to the grantee's action against another 

to recover lands when the latter claims that  the locus in quo was intended 
to be included in the conveyance to him and was omitted by mutual mis- 
take, and asks for a correction and for  a recovery of the land in that  
aspect; and in this case i t  is held that  the grantee may apply for leave of 
the court to amend his complaint, so a s  to make the proper allegations of 
mistake so that  the deed may be reformed. 

APPEAL by plaintiffs from Connor, J., a t  the April Term, 1915, of 
PITT. 

Special proceeding, begun before the clerk for the assessment of dam- 
ages for taking land to be used as a street of the town, which was ap- 
pealed by defendant to the Superior Court. The deed from Minnie 0. 
Sugg to her coplaintiff, B. B. Sugg, describes the western line of the 
land conveyed to the latter as "thence with Elizabeth (Street) ex- 
tended, through its intersection with Fifth Street," and the question is, 
where is this line? The defendant contended that it meant the eastern 
line of Elizabeth Street, if extended the width of that street north of 
Fifth Street, which is 49 feet, or a theoretical extension of that street, 
whether actually laid out south of Fifth Street or not, and the court 
below seems to have taken that view. This would fix the eastern line 
of Elizabeth Street and the western line of plaintiff's lot below Fifth 
Street, a t  C, Dl as shown on the official map, and if this be the line, the 
ruling was correct, and the plaintiff cannot recover. 
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The defendant also contends, and there was some evidence to show 
that the street had been actually opened to that line. The plaintiff, 
however, contends and offered inucli testimony to show that Elizabeth 
Street had been actually laid out by the defendant below Fifth Street, 
as represented by the letters A, B, E, I?, on the map, and was used by 

the public, and fully recognized by the defendant as the only extension 
of Elizabeth Street south of Fifth Street, and that, as thus laid out, the 
western line of plaintiff's land would be a t  A, B, as shown on the map, 
or the eastern line of the Wiley Vines land, and that the call of 

691 
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(608) the deed above mentioned should be extended to that line, as i t  
is the line intended by the parties to the deed as the western line 

of the land conveyed. 
The jury returned the following verdict: 
1. Was the plaintiff the owner of that portion of Elizabeth Street 

lying on the western line of his lot described in the complaint, 25 feet 
wide and 160 feet long, as alleged? Answer: "No." 

2. If so, what damages is plaintiff entitled to recover of defendant on 
account of the taking of the said lot for a part of Elizabeth Street? 

Answer: "$500." 
(609) The court instructed the jury to answer the first issue "NO," 

and that they would not answer the second issue. As this was 
t l ~ c  direction of a verdict, we need only set out some of the testimony 
favorable to the plaintiff's contention. The deed of Minnie Sugg to 
B. B. Sugg, dated 1 September, 1910, after describing the land conveyed, 
adds these words to the description, "being the westwardly portion of 
t,lie lot conveyed by T. J. Jarvis, conlmissioner, to  Minnie 0 .  Exum 
(now Minnie 0. Sugg)." The Jarvis deed, dated September, 1894, con- 
veys thc land west of the A. C. L. R. R. (formerly Wilmington and 
Weldon Railroad), and "on the south side of Fifth Strect and adjoining 
the lot of Reuben Adams, the lots of Margaret Miller and others." The 
dced of J. W. Vines to the town of Grcenville, dated 13 January, 1904, 
conveys land of the following description: "Beginning at  an iron stake 
on the south side of Fifth Street on the river road, the point at  which 
the western line of Elizabeth Street as originally laid would intersect 
the line of said Vines, and ruhs the course of said Elizabeth Street south 
14 degrees and 30 minutes west about one hundred and forty feet to 
Delpliia Wooten's line, then with her line and the Henry Sheppard line 
(now owned by said town) an easterly direction to J. L. Sugg's south- 
western corner, then with said Sugg7s western line a northerly direction 
about one hundred and sixty-one feet to his northwest corner in said 
strcet or road, and then with said strcet or road to the beginning. Said 
piece or parcel of land hereby conveyed is for the continuation of Eliza- 
beth Street." This deed recognizes the line as claimed by plaintiffs. 

R. B. Sugg, one of the plaintiffs, testified: 
"I am the Sugg mentioned in the dced from Minnie 0. Sugg to B. B. 

Sugg, and I was living in Greenville at  the time. It was 1 September, 
1910. Minnie 0 .  Sugg was the wife of J .  L. Sugg, and J. L. Sugg was 
my uncle. Minnie 0. Sugg prior to her marriagc was Minnie 0. Exum, 
referred to in one of the deeds introduced in evidence. At the time the 
deed was executed I was living on the property, a part of which I pur- 
chased a t  the time. When I purchased the lot from Minnie 0. Sugg 
I knew where the Wiley Vines lot was; i t  was just west of the Sugg 
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property, as indicated on the map. I saw thc property indicated be- 
tween 'CD' and 'AB' xvcral timcs a day. At the date of nly purchaw 
of the property the land lying within the black line was opened as a 
part of Elizabeth Street, that is, the strip purchased by the town from 
TViley Vines; it was purchased, opened, and used as thc street connect- 
ing Elizabeth Street and Bonner's Lane. In  driving from Fifth Street 
to Bonner's Lane you will partly drive over the Wiley Vines strip and 
partly on this side, but mostly on the Wiley Vines property which the 
town purchased. The strip indicated as lying between 'AB' and 'CD' 
was never opened or used by the public as a street, but my uncle 
did drive over it before he died to reach his stables, which were (610) 
in the rear of the property from Fifth Street. I never knew the 
town intended taking my property for a street until several months 
after I had purchased it, and I did not know then that they intended 
taking i t  until they had put thirty or forty hands to work out there 
digging i t  down. I protested a t  the time and was then asked permission 
by the town to be allowed to go ahead, but refused. The town pur- 
chased the property indicated on the map between lines 'AB' and 'EF' 
from Wiley Vines in 1904. M y  western line is indicated by letters 'AB.' 
My line is the old line between Sugg's and Wiley Vines' land, and i t  is 
evidenced by iron stakes. The Sugg line called for in the deed from 
Wiley Vines to the town of Greenville is my line indicated on the map 
by letters 'AB.' When I purchased the property, the strip the town 
bought from Wiley Vines was opened and used by the public. When 
the town hands were cutting down the property they went over on the 
Sheppard lot some and dug in the back of my line also. They have left 
an embankment in the rear of my property of six and one-half feet that 
i t  would be impossible to drive over. I gave in my property for taxation 
a t  the same as I have always given it in since I purchased it, and 
although I considered i t  damaged considerably by the town's action, I 
knew that I had no authority to reduce its assessed taxable valuation. 
I paid $1,150 for the property in 1910 and I purchased i t  from my aunt 
by marriage, with whom I was living a t  the time. It fronts on Fifth 
Street, and all property in that section of the town has certain quad- 
rupled in value within the last four years. Since the town has opened 
the street through the property purchased from Wiley Vines you can 
drive from Fifth Street through by Bonner's Lane to the Atlantic Coast 
Line depot, but i t  is very difficult driving. There has been passing from 
Fifth Street to Bonner's Lane over this property ever since the town 
purchased from Vines and opcnctl the street, but my property has neror 
been in general use by the public, and such passing was only by permis- 
sion, and any use of i t  was only permissive. Several years ago thcl-e 
was a fence clear across the property and the Wiley Vines proprrty, 
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running from east to west, and when people passed through i t  had to be 
taken down and was often left down, which fact I remember annoyed 
my uncle very much. The remnants of the fence are there now. Shortly 
after this fence was moved Mr. Sheppard sold his lot just back of mine 
to the town for the purpose of opening a street. That deed calls for my 
line. The fence was torn down before I bought the property and there 
was some permissive passing that I knew of when I took the deed, but 
the town never undertook to take my property for public use as a street 
until about two and a half years ago. They had prior to this time pur- 

chased the Vines and the Sheppard lots which connect Fifth 
(611) Street and Bonner's Lane, and this was the property that the 

passing was supposed to be through. I do not know, of my own 
knowledge, what took place prior to 1909, for I only came here during 
that year. When I bought my property my aunt reserved a driveway 
back of my lot so that her wood pile in the rear of her property could 
be reached from Fifth Street or from Elizabeth Street extended. How- 
ever, this driveway has never been used, and although the deed reserved 
the right of use, the property was still to be mine. If the town had not 
taken twenty-six feet of my property I would have enough frontage on 
Fifth Street for two lots, but as it is, I will not have enough frontage 
left there to make two lots large enough." 

Wiley Vines, witness for the plaintiffs, testified: 
"I own property on Fifth Street; it is located on the Tarboro road or 

on the south of Fifth Street west of Elizabeth Street extended. I bought 
the property from Mr. Oscar Hooker. I sold a strip of land to the town 
of Greenville, but before I sold this property I was joined on the east 
by the Sugg property; an old fence stood on the line between us and an 
old spring was in there somewhere near the line on my side. I knew 
where the line between us originally ran, and I put iron stakes on the 
Iine or as near to it as I could come. I showed Mr. Dresbach the stake 
that I set when he was up there making the survey. My deed calls for 
the Sugg property, and until I sold it to the town my property joined the 
Sugg property on the east. The deed I gave the town of Greenville calls 
for the Sugg line. The property I sold the town is shown on the map as 
enclosed in black lines. It was several years after I sold to the town 
before I noticed any cutting or grading on the property. I do not 
remember just how long. There was no street opening from Fifth Street 
to Bonner's Lane, but people went across there as a near cut. The 
spring I referred to was two or three or four feet from the line, out in 
the street as i t  now stands. The driving was on the east side of the 
spring; I do not know whether the driving was on Mr. Sugg's side or 
mine. Before the town bought my property and opened the street it 
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was grown up in reeds and briars. There used to be an old ditch that 
is now filled up; i t  was located on my side of the line." 

Lance Wooten, witness for the plaintiffs, testified: 
"I live on Elizabeth Street, as i t  is now opened. I live up there a t  

Delphia Wooten's. I built there in 1901 myself and I know the locality. 
I remember when I moved up there, 1901, there was a fence across Mr. 
Sugg's property. I don't know how long it remained there, but I re- 
member sometimes when I would go in i t  would be down, and when I 
would come out i t  would be up. There used to be a wall on the line 
between Wiley Vines' property and Mr. Sugg's property, but after 
Wiley sold to the town I think he moved it. I have seen two iron 
stakes up there; they were right behind the wall, and when the (612) 
wall was moved the stakes were left there. I have not seen the 
stakes lately and no one has told me anything about them. I think the 
property was cut down by the town in 1911 ; it was cut right back to my 
house, about as deep as my house." 

Jack Pitt, witness for the plaintiffs, testified: 
"I have been living here about 60 years; been working there about 

15 years. I used to work for Mr. Sugg and I know where the fence was 
between Mr. Sugg and Wiley Vines. I t  was right straight across from 
where there was a cedar behind Wiley Vines' house. There was a stump 
there and a wire fence. I don't know who kept up the fence, but I put 
it up several times for Mr. Sugg when people would leave it down. 
After the town bought from Wiley Vines, people drove through his side 
regularly. I remember where the line was; there were old posts there. 
He sold to the town up to the line and it made a good wide little street. 
The people drove over there and used it as a street after the town 
bought it from Wiley. I remember when they got the property graded 
out, but I don't know how long it has been. It was since Mr. B. B. 
Sugg bought." 

W. C. Dresbach, witness for the plaintiffs, testified: 
"The heavy black lines drawn on the map in an ell-shape just across 

Fifth Street from the Sugg property is the concrete wall to Mr. C. S. 
Carr's front yard, and i t  is impossible to extend Elizabeth Street to 
Bonner's Lane without taking in this property." Q. Has it been ex- 
tended the full width? Defendant objects; sustained; plaintiffs except. 

There was testimony given by the defendant's witnesses which tended 
to contradict that of the plaintiffs, but it need not be set out. Judgment 
was entered upon the verdict for the defendant and an appeal taken by 
the plaintiffs, after reserving their exceptions. 

D. M. Clark and Harding & Pierce for plaintiffs.  
F.  G. James & Son and Jarvis & W o o t e n  for defendant. 
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WALKER, J., after stating the case: We have often said that what is 
the boundary of a tract of land is a question of law, but where it is, we 
have as often held to be a question of fact. The call in the deed of 
Minnie 0. Sugg to B. B. Sugg, "thence with Elizabeth extended through 
its intersection with Fifth Street" does not necessarily mean that the 
extension must be the full width of the northern or original part of the 
street, as there is evidence in this case, and strong evidence, too, that 
Elizabeth Street had been extended below Fifth Street by the town, but 
not the same width as above, and it is not infrequently the case that 

the extension of a street beyond its intersection with another 
(613) street is not of the same width as that portion of the street that is 

extended or lengthened, and sometimes the extension does not 
have lines which are coincident with or opposite to those of the other 
part of the same street, as offsets are sometimes to be found. But, how- 
ever this may be, the deed, and the evidence taken in connection with 
the physical facts, show that the parties may have intended that the 
western line of the land conveyed to plaintiff, B. B. Sugg, should not be 
a t  CD, as shown on the map and as contended by the defendant, but at  
AB, as shown on the map and as contended by the plaintiff. Did the 
parties mean the lines of Elizabeth Street as theoretically or mathe- 
matically extended or as actually extended at  the time? 

The town was not bound to accept the land as a part of its street, even 
though the parties may have intended by the deed to have that much 
space open, as a dedication for the street, to await the acceptance of the 
town, because the town has the right to decide where its streets shall be 
and how long and how wide they shall be. Kennedy v. Williams, 87 
N. C., 6. We do not think the call was so definite, precise and unam- 
biguous as to leave no room for fair opinion as to what was meant and 
to exclude all construction of the deed. If it was meant by the parties 
to establish the line a t  CD, then that, in lax ,  is the line regardless of 
the action of the town; but it was competent for the jury, upon a11 the 
evidence, to consider and say whether that was meant, or whether, on 
the contrary, the parties intended to refer only to the eastern line of 
Elizabeth Street below Fifth Street as actually established by the town. 
A reading of the deed would, a t  first sight, and without any knowledge 
of or attention to the facts, seem to favor the defendant's view; but 
when they consider the pertinent evidence, a very different conclusion 
might be reached by the jury. 

There is this to be further said, that the parties may have meant 
Elizabeth Street as extended, and not mere extended with the identical 
lines of the original street. There is another view, of which the deed 
and other evidence are susceptible, and one which the jury may take, if 
the case is submitted to them. The line is not bound to make the street 
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of the same width on the south as on its north side. What shall be its 
conformation and location is a matter committed by the law entirely to 
the judgment and sound discretion of the public authorities having the 
matter in charge, and if they have already acted, at  the time a deed is 
made, and delineated the street, so that it has become a fixed and estab- 
lished highway of the town, there is no reason why the parties may not 
be considered to have written their deed with reference to this well 
known physical fact, and that, when they called for Elizabeth Street 
extended, they meant as already extended by the town, rather than that 
the street should be considered as theoretically extended on the 
same side lines as those of the original street. Khether they in- (614) 
tended a theoretical or the practical extension of the line was 
eminently a question for the jury to determine. In this connection it 
may be well to state several rules laid down in the books and sanctioned 
by the authorities: 

1. Although the court should decide who holds title where it rests 
upon the legal effect of the deed, yet the court may instruct the jury 
that the legal title vests in a certain person or not, and leave it to them 
to decide as a fact who is entitled, where the identity of such person is 
in issue. This would apply equally to land, where the question of iden- 
tity is involved. 

2. The intention of the parties as apparent in a deed should generally 
control in determining the property conveyed thereby. But if the in- 
tent is not apparent from the deed resort may be had to the general rules 
of construction. 

3. Where the words used in the description in a deed are uncertain or 
ambiguous and the parties have by their acts given a practical construc- 
tion thereto, the construction so put upon the deed by them may be 
resorted to, to aid in ascertaining their intention. 

4. The entire description in a deed should be considered in determin- 
ing the identity of the land conveyed. Clauses inserted in a deed should 
be regarded as inserted for a purpose, and should be given a meaning 
that will aid the description. Every part of a deed ought, if possible, 
to take effect and every word to operate. 

5. If recitals in a deed are inconsistent or repugnant, the first recital 
does not necessarily prevail over the latter, but the whole language of 
the deed is to be construed together in order that  the true construction 
mav be ascertained. In such-a case the court will look into the sur- 
rouLding facts and will adopt that construction which is the most defi- 
nite and certain and which will carry out the evident intention of the 
parties. And if the land conveyed is sufficiently identified by certain 
parts of the description, an impossible or senseless course should be 
disregarded, and the deed sustained. 
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6. Where the description of the property intended to be conveyed is 
ambiguous, the identity of such property must be gathered fronl the 
intention of the parties as shown by the instrument itself and the ac- 
companying circumstances, such as those surrounding and connected 
with the parties and the land a t  the time. Words may, if necessary, be 
qualified by intendment and particular clauses and provisions qualified, 
transferred, or rejected in order to ascertain the intention. 

7. Another instrument may, in some cases, be construed with a deed 
as a part of the same transaction for the purpose of determining the 
identity of the property conveyed. And a recorded plat of lots may 
be construed with a deed in order to determine the dimensions of the 

property, or a town plan may be referred to. 
(615) 8. The description of the property conveyed by a deed should 

be construed against the grantor and in the manner most bene- 
ficial to the grantee. 

9. In  order to ascertain the intention of the parties in respect to the 
property conveyed, reference may be had to the state of facts as they 
existed when the instrument was made and to which the parties may be 
presumed to have had reference. 

10. A description of the property as occupied by the grantor may 
control other words in the description in determining the identity of 
the property conveyed. 13 Cyc., pp. 626, 627, 628, 630, and cases in 
the notes. 

The full description in the plaintiff's deed is as follows: "Situate in 
the town of Greenville, Pitt County, North Carolina, on the southerly 
side of Fifth Street, and eastward side of Elizabeth Street and beginning 
a t  an iron stake on Fifth Street in said town of Greenville, located on 
the southern edge of Fifth Street, between the A. C. L. Railroad and 
Elizabeth Street and runs thence a southerly direction a straight line to 
a stake in the back line of the lot of Minnie 0. Sugg; then a westwardly 
direction with the back line of Minnie 0. Sugg lot to Elizabeth Street 
extended; thence with Elizabeth extended through its intersection with 
Fifth Street; thence with Fifth Street an eastwardly direction to the 
beginning, an iron stake, and being the westwardly portion of the lot 
conveyed by T. J. Jarvis, commissioner, to Minnie 0. Exum by deed 
dated 19 September, 1894, and recorded in the register's office in Pitt  
County in Book S-5, page 378; Minnie 0. Exum mentioned in said deed 
being the same person as Minnie 0. Sugg, the grantor in this deed. 
Minnie 0. Sugg, the grantor in this deed, hereby reserves to herself, her 
heirs and assigns the right of ingress and egress for the purpose of a 
driveway from Elizabeth Street extended over and across the lot herein 
conveyed along the back line of the same to the lot whereon the said 
Minnie 0. Sugg now resides, adjoining the lot herein conveyed." 
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The words "through its intersection" were evidently intended for "to 
its intersection," for otherwise they would be meaningless. We have 
nothing, then, except the words "Elizabeth Street extended," but ex- 
tended how: according to and with tlie lines it has north of Fifth Street, 
or extended as was done by the town? The word "extended" is not, of 
itself, sufficient to confine the description to tlie lines north of Fifth 
Street merely elongated, or in other words to tlic width a t  tliat part of 
the street, for standing by itself it may mean a theoretical extension, or 
one that is actual, which is sometiincs called a practical one, that is, 
one which was made on the ground at the time of this conveyance. If 
there had been none such, i t  might well be argued that the call should 
be restricted to a theoretical location of the street's eastern line that 
would exactly correspond with the lines north of Fifth Street. 

If we are governed by the rules adopted for our guidance and (616) 
which are set out above, we must look at  the dcmription as a 
whole, giving effect to every material part of it. The very opening 
sentence is "situate on the southerly side of Fifth S t r d  and the east- 
ward side of Elizabeth Street," and the latter words, which wc have 
italicized, would surely call for inquiry as to where the east side of the 
street is, for the word "extended" is not used, in this connection. We 
may, under those rules, as we have seen, take into consideration that 
Mrs. Sugg has in the deed expressed the intention clearly to pass to 
B. B. Sugg '(the westwardly portion of the lot theretofore conveyed by 
T. J .  Jarvis, commissioner, to her," which was all the land west of the 
line GH, and extending to the eastern line of Wilcy Vines, as she owncd 
that land and acquired title to it under the Jarvis deed. We do not 
mean to say that this part of the description is controlling, but that it 
may be takcn into consideration in order to detcrmine what she in- 
tended to convey, as gathered from the entire deed. 

It is said in 13 Cyc., 637: "The question as to what property passes 
by a deed may be controlled by a general clause conveying all of the 
grantor's property. The construction of a description with such a clause 
therein is dtpentlcnt upon the intention of tlle parties, and where it 
appears from the entire deed tliat it was tlie manifest intention to con- 
vey all of the property of the grantor a construction consistent there- 
with will be givcn. In  construing a clause of this character the rule 
applies that the language is to be construed against the grantor." 

It is true that a particular description, which is clear and explicit 
and completely identifics the property intended to be conveyed, will not 
be varied or enlarged by a more general and less definite one, as, in such 
a case, the former will be considered as cxprcssing more certainly and 
reliably the intent of the parties rather than thc latter, but, notwith- 
standing this rule of construction, a general clause or recital in a deed, 
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which broadens the terms of the grant, will not be altogether excluded 
as something that sheds no light on the meaning, though it does not 
override the other more definite call. 13 Cyc., 631 (e).  

This doctrine which requires us to look a t  the whole deed and to give 
some effect, a t  least, to all of its several parts, was clearly stat'ed, with 
apt citation of authority by Justice Hoke in Railroad Co. v. Railroad 
Co., 147 N. C., a t  p. 382: "It is well recognized that the object of all 
rules of interpretation is to arrive a t  the intention of the parties as 
expressed in the contract, and that in written contracts which permit of 
construction this intent is to be gathered from a perusal of the entire 
instrument. In  Paige on Contracts, sec. 1112, we find it stated: 'Since 
the object of construction is to ascertain the intent of the parties, the 

contract must be considered as an entirety. The problem is not 
(617) what the separate parts mean, but what the contract means when 

considered as a whole.' And while in arriving a t  this intent words 
are prima facie to be given their ordinary meaning, this rule does not 
obtain when the 'context or admissible evidence shows that another 
meaning was intended.' Paige, sec. 1105. And, further, in section 1106, 
i t  is said that the context and subject-matter may affect the meaning of 
the words of a contract, especially if in connection with the subject- 
matter the ordinary meaning of the term would give an absurd result. 
Again, as said by Woods, J., in iierriaqn v. United States, 107 U. S., 441: 
'In such contracts it is a fundamental rule of construction that the 
courts may look to not only the language employed, but to the subject- 
matter and surrounding circumstances, and may avail themselves of the 
same light which the parties possessed when the contract was made.' 
And in Beach on Modern Law Contracts, sec. 702, the author says: 'To 
ascertain the intention, regard must be had to the nature of the instru- 
ment itself, the condition of the parties executing it, and the objects 
they had in view. The words employed, if capable of more than one 
meaning, are to be given that meaning which it is apparent the parties 
intended them to have.' " It is then added that par01 testimony was 
properly received to show the attendant facts and circumstances for the 
purpose of a proper construction of the lease, citing Ivey v. Cotton 
Mills, 143 N. C., 189, and Ward v. Gay, 137 N. C., 397. Our conclusion 
is that the description in the deed is sufficiently indefinite to raise an 
issue for the jury to decide, under the guidance of the court upon the 
law, as to what the parties intended. 

It was stated on the argument that the court ordered a nonsuit as to 
the feme plaintiff, because she had not filed her claim with the proper 
municipal authorities as required by Revisal, sec. 1384. This section, 
which corresponds with section 757 of the Code of 1883, has been con- 
strued by this Court in several cases and held not to apply to actions 
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ex contractu where the damages are unliquidated, nor to torts. Shields 
v. Durham, 118 K. C., 450; Frisbee v .  Marshall, 119 N.  C., 570; Sheldon 
v. Asheville, ibid., 606; lYicholson v. Commissioners, 121 N. C., 27, and 
finally in Neal v. Marion, 126 N. C., 412. 

We do not see why she is a necessary party. If she did not, by her 
deed, convey this land to the plaintiff, but has retained the title in her- 
self, her right and her action to recover the land, or damages for its 
taking, would be separate alid distinct from his claim, and her present 
coplaintiff would have no interest therein, and if she did convey it, her 
presence is not required to vindicate his rights under the deed, as she 
had parted with the title to him. But had the plaintiff, B. B. Sugg, 
alleged that, if the land did not pass by the deed, i t  was intended that it 
should, and the description, if it was omitted by a mutual mis- 
take of the two plaintiffs in this action, and, upon this allegation, (618) 
had asked for a correction, as he may yet do, with the permission 
of the court, then she would be a proper, if not a necessary party. On 
proper application to the court below, the plaintiff will, no doubt, be 
allowed to amend the complaint, so as to make the proper allegation in 
regard to the mistake, if there was one, and in the event that permission 
to amend is granted, Mrs. Sugg would be made a party, plaintiff or 
defendant, as the parties may be advised. If this is done and the jury 
decide, under the instructions of the court, that the deed did not convey 
the land, they could then pass upon the issue as to the mistake, and say 
whether or not the effect of the deed, as they thus find it to be, was 
produced contrary to the intentions of the parties, and that, while it 
was their purpose to convey the land, they had failed to insert it in the 
deed by their mistake or the inadvertence of the draftsman acting under 
their instructions. 

It follows from what we have said that there was error as to the 
plaintiff B. B. Sugg, for which there must be a new trial. We do not 
think that Mrs. Sugg has aipealed, and she tendered no separate case 
on appeal. 

New trial. 

Cited: Lee v .  Barefoot, 196 N.C. 112; Hood, Comr. of Banks ,  v. Pitt-  
man ,  209 N.C. 741; Nevins v. Lexington, 212 N.C. 618; Ivester v. 
Winston-Salem, 215 N.C. 7; Lee v. Walker ,  234 X.C. 694, 695; Rowe 
v .  Dztrham, 235 9 .C .  161. 
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THE EMPIRE MANUFACTURING COMPANY v. L. B. SPRUILL ET ALS. 

(Filed 13 October, 1915.) 

1. Torrens Law-Parties-Pleadings-Clerk of CourGInte rpre ta t ion  of 
Statutes. 

The clerk of the Superior Court, under the general provisions of Revisal, 
section 410, has the authority to permit persons claiming an interest in the 
land to be made a party defendant, and enlarge the time to answer, in 
proceedings to register a title under the provisions of chapter 90, Laws of 
1913, known as  the "Torrens Law." 

2. Same--Superior Court Judge. 
Under the provisions of chapter 90, Laws of 1913, known a s  the "Torrens 

Law," the judge of the Superior Court is given authority over the whole 
proceedings before the clerk, and to require reformation of the process, 
pleadings or decrees or entries, and therefore he has authority to allow 
parties defendant to be made and enlarge the time within which to file 
answers. Revisal, section 512. 

3. Appeal and Error-Torrens Law - Premature Appeal - Decision Upon 
Merits. 

An appeal from a n  order of the trial judge permitting answers to be filed 
after the time limited by the Torrens Law, chapter 90, Laws 1913, is pre- 
mature; but a t  the request of both parties to this appeal, and owing to the 
public nature of the matter, the court passed upon the merits of the contro- 
versy, under former precedents. 

ALLEN, J., did not s i t ;  WALKER, J., concurs in the result. 

(619) APPEAL by plaintiff from Connor, J., at Spring Term, 1915, of 
PAMLICO. 

Langston, Allen & Taylor and Murray Allen for plaintiff.  
D.  L. Ward and 2. V.  Rawls for defendants. 

CLARK, C. J .  This action was begun under ch. 90, Laws 1913, known 
as the "Torrens Act." The petition was filed in the office of the clerk 
of the Superior Court of Pamlico on 20 March, 1914; summons was 
issued against the defendants therein named on 25 March, 1914, and 
returned served. At the same time the summons was issued notice of 
the action was duly published in the Sentinel, a newspaper in that  
county, as required by law. No answer being filed by the return day,  
the clerk delivered to  the examiner of titles the petition with all the 
papers filed in the cause, with instructions to  proceed with the examina- 
tion of title according to the statute. On 8 June, 1914, the examiner of 
titles filed his report with abstracts of the various titles, and recom- 
mended that  said titles be registered. On the same day several defend- 
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ants filed answers denying the title of petitioner to certain portions of 
the land within the boundaries set out in the petition. The petitioner 
excepted to  the order of the clerk permitting these answers to be filed. 
The cause was remanded to the examiner of titles for further examina- 
tion, and on 22 December, 1914, he filed a second report, recommend- 
ing the registration of the title of petitioner. The various defendants 
thereupon filed exceptions to the report of the examiner and the cause 
was transferred by the clerk to  the civil-issue docket before Connor, J. 
The attorneys for the petitioner moved for a registration of the title. 
The judge denied the motion and remanded the proceedings to the clerk 
to  refer the case again to  the examiner of titles t o  investigate the mat- 
ters involved in the answer filed by Benjamin Potter, and to report his 
findings of fact and conclusions of law upon the same. He overruled 
the exceptions which had been taken before the clerk, as above atated, 
and further ordered that  the issues raised by the answers should be 
tried by a jury under the provisions of section 8, ch. 90, L a m  1913, 
eliminating and setting out in the order those issues, 8 in number, vhicli 
were as to  the title set up in the answers by 8 different defendants who 
alleged title in themselves t o  certain parts of the land described in the 
petition. 

The petitioner assigned as error that  the court overruled his sevcrsl 
exceptions taken before the clerk to  his order permitting the filing of 
the answers after the return day named in the summons. 

The object of ch. 90, Laws 1913, known as the "Torrens Law," is to 
enable any person owning real estate to  have the title thereto settled 
and registered in the manner prescribed by that chapter under the rules 
and procedures for other special proceedings. There is nothing 
in that  act which prohibits the clerk, who is clothed with the (620) 
exclusive original jurisdiction of all proceedings under said act. 
from enlarging the time to file pleadings as prescribed by Revisal, 410. 

This act is a beneficial one for the purpose of settling titles to real 
estate and to facilitate the transfer of the same without the expense of 
making a new investigation and abstract of the title a t  each successive 
conveyance. It has operated most beneficially and satisfactorily in 
the several countries and states that have adopted it. It has not been 
looked on with favor by some who believe that the act will deprive 
them of fees for the investigation and making an abstract of titles, but 
i t  was passed a t  the demand of the farmers and other owners of real 
estate t o  save that  very expense. I t s  adoption was a matter of public 
policy, which was committed solely to  the legislative department of 
the Government, and with which the courts have nothing to do. 

But we find nothing in the act which can be construed as intending 
to cut off claimants of adverse titles from a full examination and de- 
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cision of their claims. On the contrary, the act was intended to give, 
once for all, the fullest examination into all controversies over the titlc 
to the land set out in the petition, because thereafter the order of the 
court in such cause will be conclusive. With a provision in the act, 
raising a fund for the payment of any claimant, such as infants, luna- 
tics, or others, whose rights by any extraordinary concurrence of cir- 
cumstances should not be adjudicated. 

For this very reason the court in such cases should proceed with care. 
It certainly was not intended to take from the clerk or the trial court 
the discretionary power to makc defendant any person "who has, or 
claims, an interest in the controversy adverse to thc plaintiff," as au- 
thorized in all other litigation. Revisal, 410. 

Revisal, 512, provides that the judge may, "in his discretion, and 
upon such terms as may be just, allow an answer or reply to be made, 
or other act to be done, after the time limited, or by an order enlarge 
such time." This statute applies to all proceedings in the Superior 
Court, whether before the clerk or the judge, and there is nothing in 
the "Torrcns Act" which deprives the judge of such powcr. On the 
contrary, there is no proceeding in which from its very nature this 
power should be more liberally exercised. The result of the litigation 
in this casc will scttle once for all time probably the title of a dozen or 
more litigants. While there should not be any undue delay in this, or 
in any other case, the court in a matter of this kind, cspccially, should 
give the fullest opportunity for examination and decision as to the 
titles of all persons claiming an interest in the property in question. 

Section 9 of said cli. 90, Laws 1913, is as fo l lo~~s :  "Every decrce ren- 
dered as hereinbefore provided shall bind the land and bar all 

(621) persons claiming title thereto or interest therein, quiet the title 
thereto, and shall be forever binding and conclusive upon and 

against all persons, including the State of North Carolina, whether 
mentioned by name in the order of publication or included under the 
general description, 'To whom i t  may concern.' It shall not be an 
exception to such conclusiveness that the person is an infant, lunatic, 
or is under any disability, but such person may have recourse upon tlic 
indemnity fund provided, for any loss hc may suffer by reason of being 
so conclusive. Such decree shall, in addition to being signed by the 
clerk of the Superior Court, be approved by the judge of the Superior 
Court, who shall review the whole proceeding, and have power to  re- 
quire any reformation of the process, pleadings, decrees, or entries." 

The intention of the act is that in this procceding, which is intended 
to quiet titles and prevent future litigation over the same, there shall 
be cvcry safeguard, and the judge certainly has the same power as in 
all other cases to permit an answer to be filed "after the time limited." 
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Even if thcse dcfendants had not made the application to answer, as 
they did before the clerk, the judge could, in his discretion, have per- 
mitted the answers to be filed before him. He is required to "review 
the whole proceeding and has power to require any reformation in the 
process, pleadings, decrees or entries." 

The power under Revisal, 512, to permit pleadings to be filed after 
the time limited is a discretionary one and not reviewable by appeal. 
Under the provisions of this act above cited i t  is made thc duty of the 
judge to rcview the whole proceedings and to require any reformation 
of the process, pleadings, decrees or entries. Not only such order is not 
reviewable by appeal because i t  is a matte@ within the discretion re- 
posed in the judge by the st1atutr, but even if such order were review- 
able, an appeal therefrom would be premature, for such order is not a 
final judgment. If the answer is filed, the plaintiff might a t  the trial 
recover judgment notwithstanding, and there would then be no neces- 
sity, or desire by him, to bring the matter up for review. 

While, thereforc, wc must dismiss the appeal, we have, however, ow- 
ing to the public nature of the matter, and at  the requcst of counsel on 
both sides, passed upon thc point presented as this C o u ~ t  has sometimes 
done. S. v. Wylde, 110 N. C., 503; Christian v. R. R., 136 N. C., 324, 
and in several other cases. 

Appeal dismissed. 

ALLEN, J., not sitting. 
WALKER, J., concurs in result. 

Cited: Yates v. Ins. Co., 173 N.C. 478; Permy v. Morgan, 219 N.C. 
379. 

I,. J3. EVERITT V. ,4USrPTN BROTHERS. 

(Filed 13 October, 1915.) 

Process-R'onresidents - Summons -Publication - Property - Courts - 
Jurisdiction. 

A valid service of summons by publication cannot be made on a non- 
resident defendant unless he has property within the State which is 
brought under the control of the court; and where in attachment proceed- 
ings it appears that no property of the defendant has been reached or levied 
on, and the defendant has entered a special appearance for the purpose, his 
motion to dismiss will be allowed. 
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APPEAL by defendant from Carter, J., at  the May Term, 1915, of 
EDGECOMBE. 

Action to recover damages for personal injury. 
The defendants are nonresidents and no process has been served on 

them. A warrant of attachment has been issued and a copy of the 
same was served on the board of commissioners of the county of Edge- 
combe, but there is no allegation that the county of Edgecombe is 
indebted to the defendant. The defendants entered a special appear- 
ance and moved to dismiss the action on several grounds assigned in a 
written motion. The motion was allowed, and the plaintiff excepted 
and appealed. . 

Daniel & Warren and Manning & Kitchin for plaintiff. , 

Henry A. Gilliam for defendant. 

ALLEN, J. When there is no personal service of process upon a non- 
resident defendant, the substituted service by publication is effectual 
only where property in the State is brought under the control of the 
court and subject to its disposition by process adapted to that purpose 
(Pennoyer v .  Neff, 95 U.  S., 714; Winfree v. Bagley, 102 X. C., 517) ,  
and as i t  does not appear that any property of the defendants has been 
reached or levied upon by the attachment issued in the action, and as 
there is no allegation that the county of Edgecombe, upon whom the 
warrant of attachment was served, is indebted to the defendant, the 
judgment of his Honor must be affirmed. There are other irregularities 
which it is not necessary to consider. 

Affirmed. 

Cited: Wal ton v .  Walton,  178 N.C. 7 5 ;  Bridger v. Mitchell, 187 
N.C. 376; Willis v .  Anderson, 188 N.C. 481; Mohn  v. Cressey, 193 
N.C. 571 ; Adams v. Packer, 194 X.C. 49;  Brann v. Hanes, 194 X.C. 
576; Stevens v. Cecil, 214 N.C. 218. 

(623)  
BLOWZO THOMAS v. CARVEY A. MERRILL. 

(Filed 13 October, 191.5.) 

1. Liens-Work Done-Severed Trees-Personalty-Interpretation of Stat- 
utes. 

One who enters into a contract to cut, haul and raft logs after the 
standing timber upon lands have been felled for the purpose, has, n-hile 
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Hogs are  in his possession, a lien thereon for the services thus performed, 
under the provisions of Revisal, section 2017, the timber after its sever- 
ance from the land being regarded a s  personalty. As to whether the lien 
rested also by common law, qucere. 

2. Same -Vendor's Lien - Claim and  Delivery -Accounting - Value of 
Property Seized. 

The plaintiff contracted to sell the standing timber on his lands to L., 
the latter to  cut, haul and remove it, and pay therefor a t  a certain price 
per thousand feet. L. contracted with the defendant that  the latter should 
receive a certain sum per thousand feet for  cutting, hauling, rafting the 
logs af ter  the latter had been felled. L. abandoned his contract with the 
p l a i n t s ,  who took possession of the logs that had been cut and hauled, 
by claim and delivery proceedings, from the defendant, the value of which 
exceeded the amounts due by L. to both the plaintiff and defendant; but 
the logs were lost or not available for a sale thereof. Sernble, the plaintiff 
did not have a lien on the logs for the purchase price, and Held, that the 
plaintiff must account to the defendant for  the value of the  logs, and the 
latter is entitled to recover the amount due him for cutting and hauling 
them. 

3. Contracts-Deeds and  Conveyances-Felled Timber-Personalty-Stat- 
ute of Frauds. 

An agreement to cut, haul, etc., timber after i t  has been severed from 
the lands relates to personal property, and does not come within the 
provisions of the statute of frauds, requiring contracts affecting real 
property to be in writing. 

APPEAL by plaintiff from Connor, J., a t  the June Term, 1915, of 
CABTERET. 

Civil action tried before Connor, J., a jury trial having been waived, 
and a case stated for the opinion and judgment, of the court, which is 
as follows: 

1. The plaintiff, Alonzo Thomas, was a t  the time of the institution 
of this action, and prior thereto, the owner in fee and in possession of 
a tract of land situated in Carteret County, upon which was standing, 
growing and lying certain timber trees. 

2. That prior to  the institution of this action the plaintiff, Alonzo 
Thomas, entered into a contract with the Newport Lumber and Manu- 
facturing Company, by which plaintiff sold to  said company, a t  $4.50 
per thousand feet (to be paid when said trees had been cut into logs 
and measured, and before said logs had been removed from the land), 
such of said trees, in specified dimensions, as the Xewport Lumber and 
Manufacturing Company should cut or cause to  be cut into logs. 

3. That after the making of the contract aforesaid between (624) 
plaintiff and the Newport Lumber and Manufacturing Company, 
the latter company contracted with the defendant Merrill for the cut- 
ting, hauling and rafting of the logs after said trees had been felled, and 
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under said contract defendant Merrill was to receive from said New- 
port Lumber and Manufacturing Company the amount of $4.50 per 
thousand feet. 

4. Thereafter, and pursuant to the contract, defendant Merrill did 
cut, haul and raft certain logs, which are the subject-matter of this 
action. That the Newport Lumber and Manufacturing Company failed 
to pay the plaintiff Thomas the sum of $4.50 per thousand feet for the 
logs, or any part of same, and failed to pay to defendant Merrill the 
amount due him by said Newport Lumber and Manufacturing Com- 
pany for the cutting, hauling and rafting of the logs. Then the plain- 
tiff instituted this action to recover possession of the logs and sued out 
a writ of claim and delivery for the same against this defendant, the 
Newport Lumber and Manufacturing Company having theretofore 
notified the plaintiff Thomas that it would not pay for the said timber 
logs and that it had abandoned its rights under the contract. That 
under said writ of claim and delivery the sheriff of Carteret County 
took from the possession of the defendant Merrill, and delivered into 
the possession of the plaintiff Thomas, 470 logs, containing approxi- 
mately 34,000 feet log measure, which, when so taken into the custody 
of the sheriff, were worth the sum of $370. 

5. That the amount due the defendant ilferrill by the Newport Lum- 
ber and Manufacturing Company upon his contract for cutting, haul- 
ing and rafting the logs is $156.81, and that this sum the Yexport 
Lumber and Manufacturing Company has failed to pay. 

6. When logs were taken from defendant, they were in rafts in Ware 
Creek. 

Upon the foregoing facts the court is of opinion, and so finds: 
1. That the plaintiff Thonias is the owner and entitled to the posses- 

sion of the timber logs until he has been paid from the proceeds of the 
sale of the same the aniount of $4.50 per thousand feet, pursuant to the 
contract between him and the Newport Lumber and Manufacturing 
Company, with interest from 9 September, 1913, together with the costs 
of this action, as taxed by the clerk of this court, towit, $17.90. 

2. After that sum has been paid to the plaintiff Thomas. the de- 
fendant Merrill is entitled to be paid from the proceeds of the sale of 
the logs, under his contract with the Newport Lumber and Manufac- 
turing Company, the sun1 of $156.81, with interest from the date of the 
seizure by the sheriff. 

3. If any balance is left, after the payment of the amount set forth 
in the first two conclusions above, the plaintiff Thomas is en- 

(625) titled to retain the same, since the Newport Lumber and Manu- 
facturing Company, prior to this action, abandoned any claim 

to the timber logs under the contract with the plaintiff. It further 
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appearing to the court that the logs cannot now bc found for sale, the 
plaintiff Thomas is liable to account with defendant to the value of 
the said logs a t  time of seizure, towit, $370. 

It is therefore adjudged that defendant recover of plaintiff the sum 
of $156.81, with interest from 9 September, 1913, and that Thomas 
retain the balance as the owner of the same. 

GEORGE W. CONNOR, 
Judge Presiding. 

Jul ian F. Duncan  for plaint i f f .  
Abernethy & Dav i s  for d e f e d a n t .  

WALKER, J., after stating the case: We are unable to see why the 
conclusion of Judge Connor, upon the facts stated, was not correct. 
The plaintiff was entitled to be paid by the Newport Lumber and 
Manufacturing Company the price of the timber, and conceding, for 
the sake of the discussion, that i t  could seize the logs for the purpose 
of securing the payment of this debt, i t  was, nevertheless, under an 
obligation to hold the logs for the defendant Merrill's benefit as well 
as  its own, if he had a lien on them for work and labor performed by 
him for the Newport Lumber and Manufacturing Company in the cut- 
ting, hauling and rafting of the logs. This must be so, as  i t  appears 
that the logs, when taken under the writ sued out a t  the instance of 
the plaintiff, were worth enough to pay both claims. The fact that  
plaintiff lost the possession of the logs and cannot recover the same 
for the purpose of selling and converting them into money to pay the 
debts cannot be allowed to prejudice the defendant Merrill, as it was 
not his fault that they have been lost, or cannot now be found, but was 
solely and entirely the fault of the plaintiff. Nor can the fact that the 
Newport Lumber and Manufacturing Company has abandoned its 
rights under the contract with plaintiff have any prejudicial effect 
upon the claim of defcndant Merrill against it. The company, even 
with the approval of the plaintiff, cannot deprive him of any right he 
may have, with respect to the logs, without his binding consent. 

The next question is, whether Merrill has any lien on the logs under 
his contract with the company. We have assumed that his lien, if he 
has any, is subordinate to that  of the plaintiff for the purchase money 
of the timber, as defendant Merrill has not appealed, and must be un- 
derstood as not disputing this proposition. Nor need we pass upon it, 
for another reason, namely, that the value of the logs which have 
passed into the hands of the plaintiff, or of which, in law, he 
received the benefit, is more than sufficient to cover the amount (626) 
of both claims. The case, therefore, is practically confined to 
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the question of defendant's lien. Under the contract between the com- 
pany and the plaintiff, the title to  the timber passed to the former, sub- 
ject to plaintiff's lien for the purchase money, if he had one. The con- 
tract contemplated that the timber should be cut and made into Iogs, 
~ v l ~ i c h  were to  be "rafted and hauled" to  Ware Creek, where the plain- 
tiff caused them to be seized, under legal process, while they were in 
the possession of defendant. 

It is not necessary for us to  decide whether Merrill had a common- 
law lien on these logs. That feature of the question is treated to  some 
extent in 25 Cyc., 1580, 1581, and notes. Jones, in his work on Liens 
(2 Ed.), sec. 702, says that, at  common law, laborers engaged in cut- 
ting, hauling and driving timber had no lien thereon, apd, therefore, 
can assert none, except by statute or special contract, as i t  is indis- 
pensable to  the continuance of such a lien at the common law that the 
party claiming it  should have the possession of the article of property 
upon which i t  rests, and a laborer generally works under a contractor, 
and consequently cannot retain the possession, because he holds posses- 
sion of the thing for the contractor, and, in law, his possession is not 
his own, but that of the contractor, as against the owner, implying that  
if he contracts directly with the owner, in his own behalf, and cut the 
timber into logs, he will have a lien thereon; and in the next section 
(703) he says: 'lone who has cut and hauled to  his mill a quantity of 
timber from the land of another, under a contract with him, has a lien 
a t  common law for his labor upon the lumber in his possession remnin- 
ing manufactured from the timber, and also upon the logs unsawed. In  
like manner one who saws the logs of another into lumber and shingles 
has a common-law lien thereon for the value of such work," citing 
Palmer v. Tucker, 45 Me., 316; Arians u. Brickley, 65 Wis., 26 (56 
Am. Rep., 611). But we can decide this case without expressing anv 
opinion upon the legal merits of the doctrine thus stated by that wi te r ,  
as we think that  the defendant, Carvey A. Merrill, had a lien on the 
logs under our statute. His personal labor and skill were bestowed 
directly in cutting and shaping the timber into logs. The trees were 
felled and converted, in accordance with the terms of the contract 
between the principals, into logs, that  being the object of making the 
agreement for the cutting of the timber. 

By Public Laws of 1913, ch. 150, sec. 6 (Gregory's Supplement, sec. 
2023-a), i t  is enacted that  "Every person doing the work of cutting and 
sawing logs into lumber, getting out wood pulp, acid wood, or tan-hark, 
shall have a lien upon the lumber for the amount of wages due them, 
and such liens shall have priority over all other claims or liens upon 

said lumber except as against a purchaser for full value and 
(627) without notice thereof." Provision then follom for making the 
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lien effective and giving notice, if the owner be found, by posting 
i t  on the pile of wood, lumber or other articles, and when this is done, 
subsequent purchasers of i t  take subject to the rights of the lienor. I n  
Glazene~ v. Lumber Co., 167 N. C., 676, i t  was held by a divided 
Court that  even under the act of 1913 the work must have been done 
directly by the claimant in betterment of the property upon which the 
lien is alleged to rest, and that Hogsed, who aided in making the lum- 
ber by taking the boards from the saw as they were cut, was entitled to 
a lien, but that Glazener, who was employed in the blacksmith shop as 
repairer of cars used as part of the plant, and Fisher, who worked on 
the car track and repaired the bridges, were not so entitled. Justice 
Hoke and the writer dissented from this view, holding that  i t  was all 
one common enterprise, each of the employees contributing his share in 
work or labor to  the general result of converting the lumber into 
boards, and that i t  made no difference whether he stood a t  or near the 
saw or was otherwise directly engaged in operating it  or in feeding the 
logs to  it, or in removing them from the saw frame after they had been 
cut, and that the act of 1913, ch. 150, was passed to  prevent the appli- 
cation of that  principle, as settled by former adjudications of this 
Court (Tedder v. Railroad Co., 124 N. C., 342), to  such a case. But, 
however that  may be, in this case the work of cutting, hauling and 
rafting the logs was done directly for the betterment of the property, 
and not remotely and collaterally, as held in the Glaxener case, and it  
is therefore not governed by the principle of that  decision, as con- 
tended before us. 

This case comes well within the meaning and remedy of our statute, 
Revisal, sec. 2017, as to  liens of a mechanic or artisan on any article of 
personal property, for any just or reasonable sum due to  him by the 
om7ner thereof, where he has made, altered or repaired i t  a t  the request 
of the owner or legal possessor thereof. It will be observed tha t  Mer- 
 i ill'^ contract was to  cut, haul and raft the logs after the trees had been 
felled or severed from the freehold and became personal property. 
Ives v. Railroad, 142 N. C., 131, vhere it  was held that a contract for 
the cutting of standing trees and the conversion of them into cordwood 
related to personal property and was not within the statute of frauds, 
requiring contracts affecting real property to be in writing. It is true, 
therefore, and a fortiori, that  where the contract refers to trees already 
cut down, it  affects personal property only. 

This brings the case within the terms and intent of Revisal, sec. 2017 
(Huntsman v. Lumber Co., 122 N. C., 583)) as Merrill had not parted 
with the possession when the logsewere seized by the sheriff under the 
writ issued a t  plaintiff's request. McDougall v. Crapon, 95 N. C., 292; 
Block tl. Dowd, 120 N. C., 402; Tedder v. Railroad Co., supra. 
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(628) But Revisal, sec. 2016, provides as follows: "Every building 
built, rebuilt, repaired, or improved, together with the necessary 

lots on which such buildings may be situated, and every lot, farm, or 
vessel, or any kind of property not herein enumerated, shall be subject 
to a lien for the payment of all debts contracted for work done on the 
same or material furnished." And this language, especially the words 
italicized by us, are comprehensive enough to include the case pre- 
sented by the facts as they appear in the record, but i t  may be that 
hlerrill cannot avail himself of that section, as he has taken no pro- 
ceedings to enforce his lien under it and Revisal, section 2026, if such 
be required where the property partakes of the nature of personalty. 
We think, though, that his right is clear under section 2017, and we 
are disposed to rule that he has also a lien a t  common law, according 
to the authorities, the property being personal. I t  would be a strange 
casus omissus, if the law has created a lien in almost every imaginable 
case where labor is performed, and has failed to provide for a case so 
n~eritorious as this one. 

It is not altogether certain whether, under this contract, xhen fairly 
construed, any lien was given to the plaintiff, or whether the obligation 
to pay $4.50 per thousand feet was a personal one merely; but we will 
not pass upon this question, as i t  is not necessary to our decision of 
the case, and i t  is of too serious a character to be considered and fore- 
closed without due deliberation, nor until we are called upon to  do so 
by the exigency of the case. 

There was no error in the judgment of the court upon the case stated. 
Affirmed. 

Cited: Graves v. Dockery, 200 N.C. 319. 

A. H. BANGERT v. J O H N  L. ROPER LUMBER COMPANY. 

(Filed 13 October, 1915.) 

1. Equity-Contracts-Interpretation-Forfeitures. 
Equity does not faror  forfeitures or penalties, and will reliere against 

them when practicable and in the interest of justice; and a court of equity 
will not be astute to place a construction upon a contract that  will cause a 
forfeiture when another and reasonable construction may be placed upon it 
and avert such forfeiture. 



N. C.] FALL TERM, 1915. 

2. Deeds and  Conveyances-Timber Deeds-Extension Period - Terms - 
Successive Payment,s-Payment for Period. 

Ordinarily the provision which allows an extension of time for cutting 
timber must be complied with by the grantee in accordance with the terms 
of the conveyance, in order that  he may take advantage thereof; but where 
a time for cutting and removing has been fixed by the conveyance, with 
proyision that the grantee may extend the time from year to  year for five 
years upon giving notice and paying a certain fixed sum each year in  
advance, and i t  is admitted that  before the expiration of the original period 
for cutting the grantee notified the grantor that he would avail himself of 
the full extension period of five years and tendered the sum specified, 
covering the full extension period, which the grantor refused, i t  is Held, 
that  the notice and prepayment required of the grantee for each successive 
year was inserted for the grantee's advantage, and that notice and tender 
of payment made in apt  time for the full five years period was sufficient. 

CLARK, C. J., and HOKE, J., dissenting. 

APPEAL by defendant from Connor, J., at the May Term, (629) 
1915, of CRAVEX. 

Civil action to perpetually enjoin the cutting of timber upon certain 
lands. The court rendered judgment enjoining the defendants from 
cutting and removing the timber and adjudged that certain funds in 
hands of trustees and deposited in bank, the proceeds of timber cut, be 
paid to plaintiff. The defendant appealed. 

R. A .  Nunn for the plaintiff. 
Moore & Dunn for the defendant. 

BROWN, J. The admitted facts are that defendant, as assignor of 
the Blades Lumber Company, acquired the right to cut and remove 
within ten years certain timber on plaintiff's land by virtue of a deed 
dated 1 November, 1901, containing the following extension clause: 

"And the party of the first part hereby contracts and agrees to extend 
the time within which the parties of the second part are to cut and re- 
move said timber from said land, after the expiration of the term here- 
inbefore specified for the removal thereof, from year to year for a 
period of five years, said extension to be made yearly upon the request 
of the parties of the second part, the said parties of the second part to 
pay to the party of the first part upon each yearly extension of said 
time the sum of twenty-five dollars." 

I t  is admitted that in January, 1911, shortly before the original time 
for cutting the timber expired, and prior to the time when the five 
years extension clause began to run, the defendant duly notified plain- 
tiff that i t  would take the entire five years extension given it under the 
contract, and a t  same time tendered the plaintiff $125, being $25 per 
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annum for the five years. The defendant refused to accept the money, 
but stated he would extend the time each year upon payment of $2.5 
per annum. The defendant notified pIaintiff before the close of each 
year that i t  would avail itself of the extension, and paid the $25 to  
plaintiff, but, after notifying plaintiff in apt time before the cloie of 
last year, defendant did not tender the last $25 until four days after 
that year expired. 

We have held that  the provision as to  extensions in a timber deed, 
when properly taken advantage of and made available, permits 

(630) the grantee to  cut and remove the timber for the period of time 
covered by the extension. Bateman  v. Lumber  Co., 154 N .  C., 

250. 
It is also held in Powers v. Lumber Co., 154 K. C., 405, that where 

the instrument requires payment of interest on original purchase price 
"each year in advance," for an extension, tender of such interest not 
made within the time specified in the deed is insufficient. We adhere 
fully to m-hat is decided in those cases, but there are two distinguishing 
features between them and the case before us. This contract does not 
necessarily require payment in advance, as in the Powers case. I t s  
language is, "the said parties of the second part to  pay to the party of 
the first part upon each yearly extension of said time the sun] of $25." 

The notice being given in apt time, and the money tendered only four 
days after, i t  may well be considered doubtful if equity will so con- 
strue the contract as to cause a forfeiture of defendant's entire interest. 
It is doubtful if i t  requires payment in advance, as in the Powers case. 

Equity does not favor forfeitures or penalties, and will relieve against 
them when practicable, in the interest of justice. 2 Story Eq., page 
644; Carpenter v. TVilson. 59 Atl. Rep., 187; Seldon v. Camp,  95 Va., 
528. 

A court of equity will not be astute to place a construction upon a 
contract that  will cause a forfeiture when another and reasonable con- 
struction may be placed upon it, and avert such forfeiture. But as the 
plaintiff rests his right upon the strict letter of the contract, we think 
the defendant may well do the same. 

It is admitted that  the defendant gave full notice, before the original 
period for cutting the timber expired, of its intention to  take the whole 
five years granted i t  in the deed. It is also admitted that  a t  same time, 
and before the five years extension commenced to run, the defendant 
tendered the plaintiff the entire $125, in full payment for the whole 
period of five years extension, and plaintiff refused to accept i t ,  Upon 
this state of facts a court of equity surely ought not to  declare a for- 
feiture of defendant's rights under the contract, and enjoin the cutting 
of the timber within the extension period. 
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As we construe the extension clause, the defendant had the right to 
take an extension for one year only, or for as many as five years. Tlie 
reason the payment was fixed a t  $25 annually was because, when the 
deed was made in 1901 to the Blades Company, i t  was not known what 
extension period the grantee or its assigns would desire a t  expiration of 
the original ten years in 1911, within which to  remove the timber, 
whether one year or as many as five years, if desired, a t  the rate of 
$25 per annum. 

This clause was put in the instrument solely for the defendant's 
benefit, and not for the plaintiff's. It was the defendant's privi- 
lege, under the contract, to  exercise its right in January, 1911, (631) 
before the ten years expired, and to notify plaintiff that  it would 
avail itself of the entire period of five years extension and to tender 
the money. When defendant did so, i t  performed every requirement 
and condition of the contract upon its part. The defendant is in no 
default, and i t  was plaintiff's duty to  accept the money. The injunc- 
tion is dissolved, and a decree will be entered in the Superior Court 
requiring the trustee to  pay the plaintiff $25, and the remainder of the 
fund to the defendant. 

All costs mill be taxed against the plaintiff. 
Reversed. 

CLARK, C. J., dissenting: The contract between the parties is that 
there can be an extension "from year to year, for a period of five years, 
said extension t o  be made yearly, upon the request of the parties of the 
second part, the said parties of the second part to pay to the party of 
the first part, upon each yearly extension of said time, the sum of $25." 
This is the contract of the parties, and I do not think the courts have 
the right to  modify or change it, and that the court below decided i t  
correctly. 

HOKE, J., dissenting. 

Cited: Williams v. Lumber Co., 174 N.C. 231; Dill v. Reynolds, 186 
N.C. 296; Elvington v. Shingle Co., 189 N.C. 368; Lamson Co. v, More- 
head, 199 N.C. 168. 
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CHARLES L. ABERNETHY v. BOARD OF COMMISSIONERS O F  PITT 
COUNTY. 

(Filed 13 October, 1918.) 

1. Statutes-Interpretation-Intent, 
When construing a statute the words used therein will be given their 

ordinary meaning, unless it appears from the context that they should be 
taken in a diRerent sense; and where the statute is plainly and unambig- 
uously expressed, conveying a single, definite, and sensible meaning, where 
no construction is allowable, i ts intendment must be ascertained from the 
language used, and a literal meaning given it. 

a. S a m e w o r d s  Omitted. 
When it is necessary to carry out the clear meaning of a statute, and 

to make it sensible and effective, the court may interpolate the words 
necessary thereto, which were evidently omitted, as  appears from the 
context, or silently understand them to be incorporated in it. Fortune v. 
Commissioners, 140 N. C., 322. 

3. Statutes-Interpretation-In P a r i  Materia. 
To ascertain the mischief which a n  act of the Legislature was intended 

to remove, i t  is permissible, in  the  interpretation thereof, to consider other 
statutes, related to the particular subject, or to the one under construction. 

4. Same--Solicitors' Salaries-Fees. 
A legislative enactment created a recorder's court in a certain county, 

giving it  extensive jurisdiction of criminal offenses committed therein, 
and also enacted a law directing the county commissioners to pay the 
solicitor of the district six hundred dollars annually "in lieu of fees now 
provided by law." Held, construing these two statutes together, that  the 
Legislature intended to compensate the solicitor for the fees he would 
be deprived of by the establishment of the recorder's court, by paying 
him a sum certain a s  a salary in lieu of all  fees, whether full fees paid 
by solvents or half fees paid by the county for insolvents (Revisal, sec- 
tion 2768), upon convictions had. 

6. Same-Implication. 
Interpreting a n  act  directing the county commissioners to pay the 

solicitor in that  district six hundred dollars "in lieu of fees now provided 
by law, which the said solicitor would receive from the said county . . , 
on account of convictions in the criminal courts of the county by said 
solicitor" : Held, the intent of the Legislature unmistakably being that the 
stated salary was to be in lieu of all  fees, including the half fees paid by 
the county for insolvents, i t  is necessarily implied that all the fees shaIl be 
turned into the county treasury to increase its general fund, the fees that  
he would otherwise have received having been commuted in this way, and 
the county receiving the fees in return for the salary paid. 

6. Stat~tes-Interpretation-Intent-~4ffid~vits of Legislators. 
The intent of the Legislature is expressed in the statute, and must be 

ascertained from its words; therefore, affidavits of Senators and Repre- 
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sentatives in the Legislature as  to its meaning will not be considered for 
the purpose of construing it, where construction is necessary. 

APPEAL by defendant from Bond, J., a t  the August Term, (632) 
1915, of PITT. 

Civil action, heard upon a case agreed, submitted, under the statute, 
as a controversy without action, which is as follows: 

There has arisen a controversy between the board of commissioners 
of Pitt  County and Charles L. Abernethy, solicitor of the Fifth Judi- 
cial District, relative to the meaning and construction of an act of the 
Legislature, towit, Public Laws of 1915, ch. 623, which reads as follows: 

The  General Assembly of North Carolina do enact: 
SECTION 1. The board of commissioners of the county of Pitt  are 

hereby directed, authorized, and empowered to cause the treasurer of 
Pi t t  County to pay the solicitor of the Fifth Judicial District the sum 
of six hundred dollars annually, to  be paid monthly in lieu of fees now 
provided by law, which the said solicitor would,receive from time to 
time from the county of Pitt on account of convictions in the criminal 
courts of the county by said solicitor. 

SEC. 2. This act shall be in force from and after its ratification. 
Ratified this the 8th day of March, A. D. 1915. 

The said Charles L. Abernethy, solicitor, plaintiff, contends that the 
act means that he is to receive from the county of Pitt  the sum of six 
hundred dollars annually in lieu of such fees as the county would be 
bound to pay the said solicitor from the treasury of the county, 
under former law, and that under the law, since said act was (633) 
passed, he is in addition thereto entitled to receive such fees as 
defendants pay themselves in the criminal Superior Courts of said 
county in cases wherein there are convictions of said defendants in 
criminal cases. The commissioners of the county of Pitt  contend that 
the said act means that all fees the said solicitor would receive are t o  
be paid into the treasury of Pitt  County, and that he is not to receive 
any sum for prosecuting crimes, or from any other source in the said 
county, except the said sum of six hundred dollars per annuni, and 
that  the same shall be in lieu of all compensation or fees to be received 
by said solicitor for all services rende~ed by him in his official capacity, 
except twenty dollars a term from the State for attending court. 

Now, therefore, in order that the question in difference, which might 
be the subject of a civil action, may, without such action, be settled 
between the parties, the said board of commissioners of Pitt  County, 
through their attorney, and the said Charles L. Abernethy, hereby sub- 
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mit the said act for interpretation to his Honor, W. 1M. Bond, Judge, 
riding the courts of the Fifth Judicial District, to the end that the said 
question may be determined by the court, each party reserving the 
right to appeal to the Supreme Court. 

This statement of case, with the attached statement of the said 
solicitor and the Senator and the Representatives, shall constitute the 
record. S. J. EVERETT, 

Attorney for the Board o f  Commissioners of  Pi t t  County.  
(Verified.) CHARLES L. ABERNETHY, 

Solicitor of the F i f th  Judicial District. 

Stat'enlent of Senator and Represent,atives, referred to in case agreed: 

We, the undersigned, being the Senator and Representatives of Pitt  
County in the Legislature of 1915, state, in reference to the Public 
Laws of 1915, chapter 623, set out in the statement of case between the 
solicitor of the Fifth Judicial District and the commissioners of Pitt  
County, that it was our understanding and agreement with the solicitor, 
when the act was passed, that i t  would include all the fees of every kind 
that he was to receive in his official capacity as prosecuting attorney 
and solicitor for services in Pitt  County, and repealed all other laws in 
conflict therewith. 

This 30 August, 1914. (Signed) I?. C. HARDING, 
Senator. 

J. J .  LAUGHINGHOUSE, 
,J. C. GALLOWAY, 

Representatives. 
(634) Statement of solicitor : 

The undersigned solicitor of the Fifth Judicial District says, 
with reference to the statement of the Representatives from Pitt  
County, that there is a very great difference in his understanding and 
theirs as to the biIl that x a s  passed, towit, chapter 623 of the Public- 
Local Laws of 1915. The said solicitor very much regrets any mis- 
understanding between the Representati-ires and himself, and accords 
to them the right to have their own understanding, but respectfully sub- 
mits to the court that the act, which is the matter in controversy, 
speaks for itself, and the proper legal const,ruction of the same can be 
and is the only understanding that there could be between the Repre- 
sentatives and the solicitor. That prior to the passage of this act the 
solicitor received, from all sources from the county of Pitt  and the 
defendants, amounts aggregating from twelve to sixteen hundred dol- 
lars per year. If the act should be construed as the solicitor contends 
it should be, the county of Pitt  will receive a part of the compensation, 
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which would be coming to the solicitor under the general law, in excess 
and in addition to  what the said county of Pi t t  would be liable for to  
the solicitor from the prosecution of the criminal dockets of said county. 
To  show the good faith of the solicitor in his contention, if the matter 
could be so construed by the court, he is perfectly willing that the act 
be declared null and void, and to leave the matter as i t  would have 
been without the passage of the act. If the act should be construed 
by the court as the solicitor contends, the county of Pi t t  will be the 
gainer by the act and the solicitor would be the loser. 

Respectfully submitted, 
CHARLES L. ABERKETHY, 

Solicitor. 

The court rendered the following judgment: 
This cause coming on t o  be heard on a controversy submitted with- 

out action, on agreed facts, under The Code, both sides being present, 
upon consideration of the facts agreed the court is of opinion that  the 
meaning of the statute must be arrived a t  solely by a construction of 
its language, and that  its meaning cannot be shown, or assisted, or 
affected in any way by any actual or supposed agreement on the part 
of members of the Legislature which passed the act. 

The court is further of the opinion that the compensation provided 
in the act referred to, to be paid t o  said Abernethy by said county of 
Pitt, is in lieu of such fees as said county would have had t o  pay under 
the law existing a t  the time said act was passed in cases of conviction 
against insolvents, and that  i t  has not in any way affected the right 
of said Abernethy to collect and receive, just as he has done before the 
passage of said act, all fees taxed by law against defendants 
who paid the cost. This view of the matter is strengthened in (635) 
the opinion of the court by reason of the fact that said law 
contains no provision ordering the payment into the county treas- 
ury of any fees paid by convicted defendants who mere or are able t o  
pay the cost taxed against them. 

It is therefore considered, ordered and adjudged, that as to  all cases 
of convictions against defendants who pay the cost, said Solicitor Aber- 
nethy is entitled to  his fees in such cases just as if the said act had 
not been passed, and that the county of Pitt  has nothing whatever to  
do with any of the fees taxed in favor of the solicitor, except those in 
cases of insolvent defendants. The monthly payments are in lieu of 
such sums as the county of Pi t t  would have had to pay to said Aber- 
nethy, in cases of conviction of insolvents, if said act had not been 
passed. 
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It is adjudged that said C. L. Abernethy recover the costs of this 
case, to be taxed by the clerk of this court, against the defendants. 

This 4 September, 1915. TV. M. BOND, Judge. 

Defendant excepted to the judgment and appealed to this Court. 

M.  Leslie Dav i s  for plaintiff .  
S .  J .  Evere t t  for defendant .  

WALKER, J., after stating the case: This is an unfortunate contro- 
versy which has arisen between the parties, growing out of their mis- 
understanding as to what was intended to be done, and as to the man- 
ner of expressing their purpose, if they had fully agreed upon the mat- 
ter; but me must seek for and find the intention by the rules prescribed 
for legal interpretation, where there is any doubt as to the meaning of 
a statute or other instrument. The words used shall be given the ordi- 
nary meaning, unless i t  appears from the context, or even otherwise, in 
the statute, that another and different sense was intended. The object 
of all interpretation, or construction, is to ascertain the meaning and 
intention of the Legislature, to the end that the same may be enforced, 
which must be sought first of all in the language of the statute itself, 
for i t  must be presumed that the means employed by the Legislature 
to express its will are adequate to the purpose, and do express that will 
correctly. 

If the language of the statute is plain and free from ambiguity, and 
expresses a single, definite, and sensible meaning, that meaning is con- 
clusively presumed to be the one which the Legislature intended to con- 
vey, or, in other words, the statute must then be interpreted literally. 
Even though the court should be convinced that some other meaning 
was really intended by the law-making power, and even though the 
literal interpretation should defeat the very object of the enactment, 
still the explicit declaration of the Legislature is the law, and the courts 

must not depart from it. 
(636) If the language of the statute is ambiguous or lacks precision, 

or is fairly susceptible of two or more meanings, the intended 
sense of it may be sought by the aid of all pertinent and admissible 
considerations. But here, as before, the object of the search is to find 
the true intention of the Legislature, and the Court is not a t  liberty, 
merely because i t  has a choice between two constructions, to substitute 
for the will of the Legislature its own ideas as to the justice, expediency, 
or policy of the law. Black on Interpretation of Laws, pp. 35,36. The 
object, therefore, being to extract from the language itself the intent or 
purpose, so that the legislative will may be enforced, we proceed to 
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consider a little further what may specially be done as permissible 
under this rule. 

Where the meaning is plain and unmistakable, the rule does not 
require that  we should construe the statute with such literal exactness 
as to exclude the right to insert words evidently omitted as appears 
from the context, for they may be interpolated or silently understood 
as incorporated in it, when it  is necessary to carry out the clear mean- 
ing and to make the statute sensible and effective. Black on Interpre- 
tation of Laws, p. 84, sec. 40. Another way to express this idea is, that 
when the language is elliptical, the words which are obviously essential 
to  complete the sense will be supplied, but they should never be in- 
serted, nor should the words which are used undergo any change, unless 
finally to  effect a meaning manifestly appearing from the other parts 
of the statute, and t o  execute fully the intention somewhere expressed. 
(Ibid., pp. 84, 85, and cases cited in the notes.) Mr. Black states 
numerous instances, a t  pp. 85, 86, where a word and even words have 
been put into a statute to  fill i t  out according to the evident meaning 
gathered from a consideration of its context. 

The foregoing principles were substantially stated and applied by us 
in Fortune v. Commissioners, 140 N. C., 322. We there said, a t  p. 327: 
"The use of inapt, inaccurate or improper terms or phrases will not 
invalidate the statute, provided the real meaning of the Legislature can 
be gathered from the context, or from the general purpose and tenor of 
the enactment. Clerical errors or misprisions which, if not corrected, 
would render the statute unmeaning or incapable of reasonable con- 
struction or would defeat or impair its intended operation, will not 
necessarily vitiate the act, for they will be corrected, if practicable. 
Nor will mere inadvertences or omissions have that  effect, provided 
they can be supplied by reference to the context or to  other statutes, 
and the true reading of the statute made obvious and its real meaning 
apparent." We may call to  our aid, then, other laws or statutes re- 
lated to  the particular subject, or to the one under construction, so 
that  we may know what the mischief was which the Legislature in- 
tended to remove or to  remedy. 

Having these principles clearly set before us for our guidance, (637) 
and not being unmindful oi some others subsidiary to  them, and 
of more or less importance, but which it is not necessary to  set out, we 
proceed to consider the act under review and to seek for its true mean- 
ing according to these rules of interpretation. The Legislature, on the 
very day that  this act mas ratified, had passed another by which i t  
established a recorder's court in the county of Pitt ,  with a large and 
extensive jurisdiction of criminal offenses in that  county. This of 
necessity withdrew many matters of a criminal nature from the juris- 
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diction of the Superior Court, whereip the solicitor represented the 
public interests and prosecuted in behalf of the State, and consequently 
reduced his income from that source. It was in fairness to  him, or to 
prevent any injustice by this l o ~ e r i n g  of his receipts from his official 
business in the county, that  this act was passed, and we must construe 
i t  in the light of this fact. 

The statute, upon its face, sho~ys that it was passed to correct some 
evil that might follow if his compensation was not gauged by the salary 
instead of the fee basis. This helps us greatly to discover the real 
meaning of the act. The solicitor contends that  he was to  get the six 
hundred dollars in lieu of the half fees he had theretofore or under the 
former law received from convictions of insolvent persons, which were 
paid by the county (Revisal, see. 2768), and not by the defendants 
themselves, as in cases where they were solvent and able to  pay. Re- 
visal, sec. 1291. But we cannot accept this as correct, because the 
language of the act, when properly construed, mill not permit us to do 
so, and we are confined to that, as if we depart from i t  we may be in 
danger of disappointing the intention of the Legislature. It was said 
on the argument, and not disputed, that  the annual average of insolvent 
fees in the county had been about two hundred and fifty dollars, and if 
this be true, the Legislature surely did not intend to give nearly three 
times as much in lieu thereof. But not being influenced by this fact, 
as stated, we think the act itself furnishes sufficient evidence of the 
meaning intended to be given to it, and we cannot escape the conclu- 
sion that  the learned judge misconstrued it, notwithstanding the cnsus 
omissus which was supposed to make its meaning very clear. 

The act provides that  the defendants shall cause to be paid annually 
by the county treasurer to  the solicitor, in monthly installments, the 
total sum of six hundred dollars "in lieu of fees now provided b.y law, 
which the said solicitor would receive from time to time from the said 
county of Pitt  on account o f  convictions in the criminal courts of the 
county b y  said solicitor." (Italics ours.) There is not one word of 
reference to solvent or insolvent defendants, to whole fees or half fees, 

but, on the contrary, the amount is to  be paid in full compen- 
(638) sation to  him, or in lieu of fees, according to the present scale, 

which he would receive from the county in all cases where there 
were convictions in criminal cases prosecuted by him. There is no 
allusion to  half fees, or to  any fees for which the county alone would 
be bound by reason of the insolvency of defendants, but the expression 
is broad and all-inclusive, embracing every prosecution by him of a 
criminal case in any court in his official capacity, where there is a con- 
viction, and regardless of the solvency or insolvency of the defendants. 

The expression fees "received" from the county of Pi t t  does not 
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necessarily mean the half fees which were paid by the county because 
of the insolvency of the defendants, but rather all fees received froin 
criminal prosecutions in the county or from such business in the county. 
The word "receive" does not always carry with it  the meaning that  
something has been given in payment of an obligation. It is not in- 
frequently used as signifying merely the place from which or the person 
from whom the money or the thing which is transferred from one t o  
another has come, and the context of this act shows that  to  be the 
meaning of the word as therein employed. A person may receive a 
thing in many ways not implying a payment or an obligation to  pay. 
If the Legislature had intended otherwise it  woufd have been quite 
easy to  express its meaning in a few and simple words. It would 
naturally have qualified the word "fees" by the adjective half ,  so as 
t o  confine it  to  half fees or the word "convictions," by limiting its scope 
to  those cases in which the defendants mere insolvent. It had care- 
fully done so in all prior enactments relating to this subject. The 
statute creating the recorder's court invests i t  with a very broad juris- 
diction, embracing nearly every offense, except capital felonies and 
felonies of the higher grade, known to the law, and those of usual 
occurrence in our State. It was supposed, therefore, that the returns 
of the solicitor from criminal business in that  county would be con- 
siderably lessened, and so much so that i t  would be better to allow him 
a sum in solido in lieu of fees to  compensate him for this loss. 

It must be true that if the intent was to refer solely t o  fees coining 
to the solicitor in insolvent cases, the Legislature would have made it  
clear by limiting the words of the statute, in their application, to that  
class of fees, there being two kinds, and not have amplified the lan- 
guage so as to  embrace fees in cases of both kinds. The plain meaning 
of the act is that  the six hundred dollars is to  be paid by the county 
in lieu of fees which, but for this provision of the law, would have 
been received by the solicitor from all criminal cases in the county if 
convictions were obtained, and whether the defendants were solvent or 
not, and this we hold to be the correct interpretation of the statute. 
Nor do we think that the omission to expressly direct that  all 
fees thereafter accrued in criminal cases, where the defendants (639) 
are solvent, and which the solicitor would otherwise get, should 
be taxed in the costs and paid to  the county, can be permitted to  change 
this meaning. As the lump sun1 is to  be paid in place of the fees by 
the county, there is a necessary inlplication that  the latter shall be 
turned into the county treasury to  increase its general fund, for as i t  
was not provided that the solicitor should have them, being paid a 
certain sum in lieu thereof, in the absence of any special application of 
them to  some other purpose, they should go to the county which has 
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furnished the money to commute them, and we cannot infer that they 
must go to the person who has received the commutation allowance. 

Any possible inference as to the true meaning of the act, to be drawn 
from this omission of any express direction that the fees be paid to the 
county, is more than rebutted by the plain words of the Legislature in 
declaring its purpose. The entire framework of the act, when con- 
sidered with proper reference to other related legislation, so plainly 
and completely embodies this idea that it is impossible to give the 
statute any other construction, but we do not by any means intend to 
imply that  there was not justifiable ground for a division of opinion in 
regard to its termi and a consequent disagreement as to its meaning, 
and it was entirely proper and very seemly, therefore, that the matter 
should have been submitted to us for final settlement, and thereby close 
a controversy distasteful to both parties. 

I n  order to exclude an inference that may possibly be drawn from the 
opinion in regard to the statements of the Senator and Representatives 
on the one side and the solicitor on the other, we will add that we have 
not considered then1 at all, as i t  is not within our province or jurisdic- 
tion to construe statutes by such extraneous matter. Even if the col- 
lective intention of the members of both legislative bodies had been 
shown by proof, we could not consider it, as an unexpressed intention 
passes for nothing in such cases. We must interpret the meaning by 
what is said and not by what was intended to be said, but not ex- 
pressed. If we should attach any importance to such extrinsic proof of 
the intention, statutory law would depend upon uncertain and almost 
unprovable intentions, instead of being based upon the written word. 
It is so with contracts, and must more surely be so with constitutions 
and statutes. Authorities that sustain this position are not hard to 
find. 

This Court said in d. v. Partlow, 91 N. C., 550, 552: "The meaning 
(of the Legislature) must be ascertained from the statute itself, and 
the means and signs to which, as appears upon its face, it has reference. 
It cannot be proved by a member of the Legislature or other person, 

whether interested in its enactment or not. -4 statute is an act 
(640) of the Legislature as an organized body. I t  expresses the col- 

lective will of that body, and no single member of it, or all the 
members as individuals, can be heard to say what the meaning of the 
statute is. It must speak for and be construed by itself, by the means 
and signs indicated above. Otherwise, each individual might attribute 
to it a different meaning, and thus the legislative will and meaning be 
lost sight of. Whatever may be the views and purposes of those who 
procure the enactment of a statute, the Legislature contemplates that 
its intention shall be ascertained from its words as embodied in it. 
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And courts are not a t  liberty to accept the understanding of any indi- 
vidual as to  the legislative intent." Citing S. v. Boon, 1 N. C., 103; 
Drake v. Drake, 15 N. C., 110; Adams v. Y'urrentine, 30 N. C., 147; 
S. v. Melton, 44 N. C., 49; Blue v. iMcDuflie, ibid., 131; Potter's 
Dwarris on Statutes, 179 et seq. Besides, it is not necessary that we 
should attach any significance to the statements, as the act is plainly 
worded and speaks for itself, without any external aid, except other 
cognate statutes. 

We have, therefore, reached the conclusion that the solicitor is en- 
titled only to  the salary in lieu of fees for convictions in all criminal 
cases he prosecutes in the county. Let the judgment upon the case 
agreed be reversed, with costs, and it will be so certified. 

Reversed. 

Cited: S. v. Johnson, 170 X.C. 691 ; Trust Co. v. Young, 172 N.C. 
476; S. v. Killian, 173 N.C. 797; Board of Agriculture v. Drainage Dis- 
trict, 177 N.C. 226; Board of Education v. Board of Comrs., 178 N.C. 
314; Thompson v. Comrs., 181 N.C. 266; 8. v. Barksdale, 181 N.C. 
625; Comrs. v. Davis, 182 N.C. 148; S. v. Scott, 182 N.C. 876; Mfg. 
Co. v. Turnage, 183 N.C. 139; Machinery Co. v. Sellers, 197 N.C. 31; 
Unemployment Comp. Com. v. Coal Co., 216 N.C. 9 ;  iMcGuinn v. 
High Point, 219 N.C. 86; In re Steelman, 219 N.C. 311; In re Hicker- 
son, 235 N.C. 721. 

(Filed 13 October, 1915.) 

1. Judgment-Attorney and Client-Consent of Attorneys-Scope of Action 
-Pleadings. 

Consent of the attorney alone to the entry of a judgment, given without 
the knowledge and consent of his client, which, in its scope, is outside of 
any matter set out in  the pleadings, will not bind his client, a party to 
the action. 

2. Same-Mortgages-Cancellation-Foreclosure. 
An action to cancel a note secured by mortgage, on the ground of pay- 

ment, and asking injunctive relief against foreclosure, under the power 
of sale contained in the mortgage, wherein the answer does not ask fore- 
closure by the court or set up a counterclaim or cross action, does not 
embrace within its scope the entry of a consent judgment of foreclosure, 
but postponing the sale, and it is necessary to the validity of such judg- 
ment that  the consent of the party be obtained, and the consent of his 
attorney thereto is insufficient. 
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3. Judgments-Nonsuit-Mortgages-Findings of Jury-PaymentFore- 
closure. 

I n  this case i t  is held that  a judgment of nonsuit granted by the court 
is only his finding that  the evidence was insufficient to decree the can- 
cellation of the mortgage, the subject of the action, and there being no 
finding by the jury upon the issue of payment, a decree of foreclosure 
mas improperly entered against the plaintiff. 

(641) APPEAL by plaintiffs from Connor, J., at the May Term, 1915, 
of CRAVEN. 

This action was brought upon the allegat'ions that the plaintiffs' land 
(40 acres) had been advertised for sale under a mortgage upon which 
there was nothing due, because the plaintiffs had been induced to sign 
a deed for 4 acres and a brick plant upon an agreement to  cancel the 
notes and mortgage, and asking for a restraining order against the sale 
and a decree that the notes and mortgage executed by the plaintiffs 
should be canceled of record. Upon the close of the evidence the court 
sustained the motion of the defendants for a nonsuit. When the judg- 
ment was tendered, the attorneys for the plaintiffs being in court, the 
judge stated that  if said attorneys felt i t  their duty to  appeal he would 
sign the judgment tendered, which was in the usual form, but that  if 
the appeal was taken in order to  have the sale of the land postponed 
to the fall merely, the judge would secure the consent of the defendants 
that  the sale should be postponed till then, and that i t  should then be 
made under the decree of the court and not under the power of sale 
in the mortgage. The plaintiffs' counsel assented to that  arrangement, 
and the judge, after securing the consent of defendants, directed that  
the judgment be drawn out accordingly, and the same being approved 
by the attorneys for the plaintiffs, signed the same, and they were in 
court when said judgment was signed, though the plaintiffs themselves 
were not. Later in the term one of the attorneys for plaintiffs an- 
nounced in open court that  the feme plaintiff was not satisfied with 
the judgment and wished to have the same stricken out and set aside. 
This the judge refused to do. The counsel who had acted for the plain- 
tiffs up to  that  time were permitted to withdraw from the case. The 
feme plaintiff was a t  that time in court, and no exception was taken to 
the refusal to set aside the judgment and no notice of appeal was given. 

The plaintiffs, through their present counsel, served a case on appeal 
upon the counsel for the defendants, who served exceptions to  this case 
on appeal upon the new attorney for the plaintiffs. I n  the case on 
appeal as served by the plaintiffs i t  was stated: "It is not the purpose 
of this appeal to reverse the judgment as to nonsuit," but the plaintiffs 
insist that  the only judgment that  should have been rendered was that 
of nonsuit under the Hinsdale Act. 
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HOELL ti. WHITE. 

The exceptions by the plaintiffs are that  so much of the judgment as 
held defendants' mortgage good and valid and directed a sale of the 40- 
acre tract by a commissioner under decree of foreclosure was foreign to  
the cause of action set out in the complaint, and further, that so much 
of the judgment as orders the plaintiffs to make a deposit of $75 or file 
a bond with the clerk was error, in that  they did not consent to 
such judgment; and the plaintiffs further except to so much of (642) 
the judgment as finds that  the holder of the deed for 4 acres, 
executed by the plaintiffs to  defendant White, had been delivered by 
said White to  the court, testifying that  the same had been in his hands 
since the execution, and had not been in the hands of defendant White. 

A. D.  Ward for plaintiffs. 
Moore & Dunn for defendants. 

CLARK, C. J. Foreclosure by the court was not asked for in the an- 
swer, and there was no counterclaim or cross action set out against the 
plaintiffs. While a party is entitled t o  any relief justified by his plead- 
ings and proof, whether a prayer to that  effect is made or not, there 
must be allegata and proof to justify the judgment rendered. While 
courts go far to  sustain judgments taken in ordinary course, with the 
assent of counsel, there cannot be n consent judgment entered by coun- 
sel without the knowledge or consent of the client, u-hich in its scope is 
outside of any matter set out in the pleadings. This is recognized in 
Hairston v. Garwood, 123 N. C., 345. 

I n  this case there was no pleading which justified a decree of fore- 
closure against the plaintiffs, and without her consent there could be 
no judgment agreed to by her couiisel to  that  effect. Besides, there 
has been no jury finding on the issue raised by the pleadings, whether 
the mortgage note has been paid. Without that  there could be no judg- 
ment of foreclosure. The nonsuit by the judge was simply his finding 
that  a case was not made out by the evidence offered for plaintiffs for 
cancellation. It does not justify an order for foreclosure against the 
plaintiff. 

The judgment entered for a nonsuit under the Hinsdale Act is not 
appealed from, but the additional entries to  which the plaintiff ex- 
cepted were erroneous, and must be stricken out. 

Reversed. 

Cited: Richardson v. Satterwhite, 197 N.C. 612; LaLonde v. Hub- 
bard, 202 N.C. 775; Deita v. Bolch, 209 N.C. 205. 
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J. W. GRIFFIN ET ALS. v. BOARD OF CO1\IIMISSIONERS OF NOSELEY 
CREEK DRAINAGE DISTRICT. 

(Filed 13 October, 1916.j 

1. Drainage Districts - Interpretation of Statutes - Water  a n d  Water- 
Courses-Reports ~f Viewers-Conformity-Drainage Commissioners. 

Where a drainage district has been laid out in accordance with the 
requirements of the Drainage Act, and the final report has been filed and 
recorded, provision is made for  the selection of a board of drainage com- 
missioners, etc., who are charged with the duties of carrying out sub- 
stantially, the plans and specifications of the report as  recorded, their 
powers being largely ministerial in character, to make out the assessment 
rolls constituting a lien on the property, a s  in  case of tax lists, observing 
the classifications and ratio of assessments determined upon by the board 
ofviewers ; and the modification made by section 4 of t h e a c t  cbntemplates 
only such minor changes of detail as  may occur i n  carrying out tthe plans, 
etc., specified in the final report, and not a substantial departure therefrom. 

2. Same-Courts-Rights of Landowners-Laches. 
The courts, in  proper instances, h a ~ e  the power to interfere and stay 

amounts assessed against the owner of lands within an established drain- 
age district, when it  appears that  the commissioners, in carrying out the 
ministerial duties imposed on them, endeavor to collect from him a sum 
in excess of their own assessment, or that  they had made out these rolls 
in utter disregard to the classifications and ratio of assessments estab- 
lished by the  final report, or they had made such changes in the plans and 
specifications thereof as  to exceed their powers and work substantial wrong 
and hardship upon a landowner, if he is not guilty of laches and has not 
unduly delayed asserting his rights. 

3. Drainage Districts-Interpretation of Statutes-Reports-Objections- 
Landowners-Expectations. 

Where a drainage district has been duly laid off in conformity with the 
statute, and a landowner therein has not excepted to either the prelimi- 
nary or final report, he may not after the appointment of the comrnission- 
ers, be heard to complain that  the benefits he is to receive are  not as great 
as  those he had contemplated. 

4. Same--Bond Issues-Injunction-Rights Against Commissioners. 
Where a drainage district has been fully and lawfully established in 

accordance with the statute, and the commissioners duly appointed and 
bonds issued in furtherance of the scheme, a n  injunction restraining the 
collection of the assessment against the landowners therein, a t  the suit 
of one of them, will not issue, a s  against the interest of the holder of 
the bonds, unless i t  clearly appears that the commissioners have substan- 
tially departed, to the injury of the claimant, from the scheme set forth 
in the final report of the viewers, etc.; and it  appearing in this case that  
such has not been done, the restraining order is properly dissolved, and 
the further order that the plaintiff may proceed in his action against the 
commissioners is approved. 
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5. Drainage Districts-Interpretation of Statutes-Reports-Record-No- 
tice--Objections-laches. 

Upon the filing of the final report by the viewers, etc., in a proceeding 
to establish a drainage district under the provisions of the statute, a record 
is required by the statute to be kept in a book for the purpose, giving al l  
interested in  the proceedings notice of all  that has been done materially 
affecting them; and when they have failed to make objection within three 
years, senzble, they have lost their right to object, by the delay. 

APPEAL by plaintiffs from Connor, J., at  the April Term, 1915, (643) 
of CRAVEN. 

Civil action, heard on motion to dissolve a preliminary restraining 
order. 

The action was to compel commissioners of drainage district to com- 
plete and carry out the scheme of drainage so as to afford the benefits 
to plaintiffs' land as contemplated in the establishment of the district 
and, in the meantime, to restrain the collection of the assessment 
laid by the drainage commissioners to pay the accumulated in- (644) 
terest on the bonds issued for cost and maintenance, etc. 

On the hearing it was made to appear that the district had been 
established on petition regularly filed; that preliminary and final re- 
ports had been approved; drainage commissioners appointed; bonds to 
the amount of $45,000 issued; an assessment made to pay the accumu- 
lated interest thereon, which the commissioners were proceeding to have 
collected for the purpose, as provided by the statute, etc. 

There was evidence, also, on the part of plaintiffs that, in carrying 
out the scheme of drainage provided for, the commissioners had failed 
to extend the same so as to afford any benefit to plaintiffs' land, and 
further, they made some alterations in one of the lateral ditches, and 
allowed one R. A. Richardson to maintain a dam on his lands lying 
adjacent to and below the lands of plaintiffs, thus preventing a proper 
drainage of plaintiffs' lands, contrary to the scheme and plan adopted 
and contained in the final report of the viewers and confirmed by the 
court. 

To these allegations defendants offered affidavits making averment 
that the commissioners were carrying out the plans as contemplated and 
provided for in the report of the board of viewers. 

Further, that no alterations were made in the canal as established, 
except to make same more efficient, and these fully within the discre- 
tionary powers conferred upon them by the law, and any minor changes 
made by them they had acted on their best judgment and under the 
advice and direction of a competent engineer, and that they thereby in- 
creased the efficiency of the general plan and afforded better drainage 
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to the lands and without increasing the cost and estimates shown on the 
final reports. 

His Honor, on consideration of the facts in evidence, entered judg- 
ment dissolving the restraining order "for the purposes of suffering 
and permitting the collection of the assessments, and continued the 
cause for such other and further relief as the plaintiffs may show them- 
selves entitled to." 

Plaintiffs excepted and appealed. 

Moore & nunn, G. V. Cowper for plaintiffs. 
Guion & Guion for defendants. 

HOKE, J., after stating the case: There have been several of the 
more recent decisions of the Court upholding the validity of these drain- 
age laws, chapter 67, Laws 1911 ; chapter 442, Laws 1909, and chapter 
88, Revisal of 1905, and dealing to some extent with the effect and pro- 
cedure under them. Drainage Cofizmissioners w. Farm Association, 165 
N. C., p. 697; Drainage Commissionem u. Engineering Co., 165 N. C., 

p. 37; Shelton v. White, 163 N. C., p. 90; Newby v. Drainage Dis- 
(645) trict, 163 N. c., p. 24; I n  re Drainage District, 162 N. c., p. 127; 

White v. Lane, 153 N. C., p. 14; Sanderlin v. Luken, 152 N. C., 
p. 739. 

From a perusal of these cases on the procedure required for the 
proper formation of the district, notably that of Shelton v. White, supra, 
i t  will appear that the proceedings may be instituted by a majority 
in number or by the owners of three-fifths of the land in a given area, 
and on their petition filed before the clerk a board of viewers shall be 
appointed, to consist of two resident freeholders of the county, and a 
competent civil and drainage engineer, this last to be on the recommen- 
dation of the State Geologist, who shall go upon the land, make careful 
examination of the same, and report on the general feasibility of the 
scheme, etc. On the coming in of this report and the settlement of objec- 
tions thereto, for making of which notice and opportunity is provided, 
if the scheme is approved, the drainage district is established and the 
board of viewers are then directed to make a second and more extended 
report, based on a complete survey of the land, marking out the course 
of the main and all lateral ditches, levees, etc., giving a description of 
each owner's land, etc., etc., and they shall file with this report a drain- 
age map of the district, showing "the location of the ditch or ditches and 
other improvenlents, and the boundary, as closely as may be determined 
by the records of the lands owned by each individual landowner within 
the district. The location of any railroads or public highways, and the 
boundary of any incorporated towns or villages within the district, shall 
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be shown on the map. There shall be also preparcd to accompany this 
map a profile of each levee, drain or water-course, showing the surface 
of the ground, the bottom or grade of the proposed improvement, and 
the number of cubic yards of excavation or fill in each mile or fraction 
thereof, and the total yards in the proposed improvement and the esti- 
mated cost thereof, and plans and spccifications, and the cost of any 
other work required to be done." Laws 1909, ch. 224, sec. 10. 

The sccond rcport shall also contain a classification of the lands and 
a rate of assessment for the samc, as directed in section 12 of the act. 

On the coining in of this second report, notice and opportunity for 
objection is again provided for, and, when the objections have bcen ad- 
justed and settled pursuant to the law, the proceedings are all recorded 
in a special book, called the drainage record, and the maps thercof filed 
in the officc and one of these pasted or otherwise attached to the record 
hook, thus giving to every one interested full opportunity to observe 
and note in detail the scheme and plans for carrying out the under- 
taking. 

It may bc well to note, also, that in Xhelton v. White, supra, i t  was 
held, that while tlic individual or minority landowner could prc- 
sent his objection and have the matter determined in respect to (646) 
either tlic preliminary or completed report, the issue as to him is 
confined to the effect upon his own land, and if the material question 
involved is decided in his favor, and it is found that his land was in no 
wise benefited, the court has the power eithcr to cxclude his land from 
the drainage district or, if it was found necessary to retain i t  in order to 
the success of the scheme, i t  could be retaincd and the owner compen- 
sated in damages for any injury done, ample provision being made in 
the law for such a course (Laws 1909, sec. 11) ; and further, that a 
majority in number of the landowners or three-fifths in thc amount of 
land, could, even to the second report, by their exceptions, taken in apt 
time, raise and maintain objections to the validity of the entire scheme. 

When the final report is filed and recorded provision is made for the 
selection of a board of drainage commissioners, and for the appointment 
of a superintendent of construction, and from a careful perusal of the 
statute it will appear that thcsc officcrs arc charged with the duty of 
carrying out, substantially, the plans and specifications of the report 
as rccordcd, and that their powers in the premises are largely ministe- 
rial in character. They make out thc assessment rolls, which are con- 
stituted a lien on the property, as in case of tax lists, obscrving the 
classification and ratio of assessment determined upon by the board of 
viewers. 

True, under the provision of section 4 of the act the drainage com- 
missioners are given "power to correct errors and modify the report of 
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the details of the report of the engineer and viewer if, in their judg- 
ment, they can increase the efficiency of the drainage plan and afford 
better drainage to  the lands of the district without increasing the esti- 
mated cost submitted by the engineer and viewers and confirmed by the 
court," but this modification of the former law only contemplates such 
minor changes of "detail" as not infrequently occur in the practical 
carrying out of plans which have been indicated in a careful survey, 
and does not, as stated, and was not intended to authorize substantial 
departure from the plans as contained in the final report of the board 
of viewers. 

The careful and minute provisions of the statute in reference to the 
final report, requiring that  the course of the main and all lateral canals 
and ditches shall be carefully marked out, the boundaries of the lands 
given, the levels ascertained and stated, and both surface and profile 
maps made and recorded, and the restricted terms in which the power 
to alter i t  is given to the drainage board to  "correct errors and modify 
details," affords convincing evidence that, by correct interpretation, this 
final report of the board of viewers is the controlling chart by which the 

drainage co~nmissioners are to be guided in constructing the work 
(647) and making out the assessment rolls under the law. And if, in a 

suit of this character, i t  should be clearly made to appear that 
the commissioners of drainage, in carrying out the ministerial duties 
imposed upon them, should endeavor to  collect of the landowners sums 
in excess of their own assessment, or that  they had made out these rolls 
in utter disregard of the classification and ratio of assessment estab- 
lished by the report, or that  they had made such changes in the plans 
and specifications of the final report as to  exceed their powers in the 
premises and work substantial wrong and hardship upon the individual 
members of the district, in either case, the complainant being free from 
laches or undue delay, the court would have the right to  interfere and 
stay the collection of the amounts until a proper assessment could be 
established. But, when the commissioners, adhering substantially to the 
plans and specifications of the report, have made assessments contem- 
plated and authorized by the law, then collection should not be stayed 
because the scheme has not afforded to a landowner the drainage he had 
anticipated. Tha t  was a question that  was settled a t  the time the re- 
port was adopted and the district established, and may not be again 
questioned in a proceeding of this character. Nor will the creditor be 
hindered in the present collection of his debt, otherwise properly as- 
sessed, because the drainage commissioners, in breach of these duties 
under the law, have failed to  do their work efficiently or to  properly open 
and construct the drains, since a default of that kind must be corrected 
by proper action between the members and the commissioners, a course 

732 
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still open to plaintiff on the record, if the necessary facts are ultimately 
established. 

This being, to our mind, the proper construction of our drainage 
statutes, and it is in accord with decisions on the subject here and 
elsewhere interpreting laws of similar import, Newby v .  Commissioners, 
163 N. C., supra; Whi te  v. Lane, 153 N. C., p. 14; Hartwell Drainage 
District v. Mickelberry, 257 Ill., 509; Kelly,  Exr., v. Drainage District, 
157 Iowa, 735; Fardell Drainage District v. Board of Supervisors, 157 
Iowa, 590, we are of opinion that the court below made correct decision 
in dissolving the injunction order restraining collection of the assess- 
ments and leaving the action to proceed as between the landowners, 
plaintiffs, and the drainage commissioners. In  the present case the 
plaintiffs base their right to relief: 

1. On the ground that the drainage commissioners have not properly 
carried out the drainage scheme, and that the work done has afforded 
plaintiffs' land no substantial benefit. 

2. That they have made departure from the plans and specifications 
of the board of viewers, to plaintiffs' injury. 

As we have endeavored to show, the first ground may not be asserted 
against regular assessment to pay the bondholders. And, on care- 
ful consideration of the pleadings and affidavits, we are unable to (648) 
discover that the drainage commissioners have made such sub- 
stantial departure from the plans and specifications of the board of 
viewers as to render their assessment void. Apart from this, it appears 
that the assessments which the commissioners are now seeking to collect, 
purporting to be in pursuance of authority vested in them by law and 
the terms of the decrees in the cause have been made and filed with the 
clerk of the Superior Court since 1911, and that no legal objection has 
been made thereto by plaintiffs or anyone else until the commencement 
of the present suit in 1914, and it would seem that plaintiffs have 
thereby waived the right to object to the assessments in so far as the 
creditor is concerned. 

We find no error in the judgment of the court, and the same is in all 
respects 

Affirmed. 

Cited: Lumber Co. v. Drainage Comrs., 174 N.C. 649; I n  re Drainage 
Districts, 175 N.C. 273; Farms Co. v .  Comrs., 178 N.C. 668; Spencer v .  
Wills, 179 N.C. 178; Mitchem v .  Drainage Com., 182 N.C. 517, 518; 
O'Neal v. lMann, 193 N.C. 157,158; Xewton v. Chason, 225 N.C. 207. 
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W. A. BUNN v. ATLANTIC COAST LINE RAILROAD COMPANY 

(Filed 13 October, 1915.) 

1. Master and  Servant-Duty of .Master-Negligence-Safety of Employee 
-Ordinary Tools and  Methods-Anticipation of Injury. 

The requirements that  the master, in the exercise of ordinary care, 
should provide for his servant a reasonably safe place to work, and fur- 
nish him with tools and appliances safe and suitable for the work in which 
he is engaged, chiefly apply in case of machinery more or less complicated, 
and more especially when driven by mechanical power, and not always to 
the use of everyday tools or to ordinary everyday conditions reqniring no 
special care, preparation or prevision, where the defects are readily observ- 
able, and there is no reason to suppose that  the injury complained of 
would result. 

2. Same-Railroads-Repairing Cars-Inspection. 
Where, in  an action by an employee of a railroad company to recover 

damages for a personal injury, the evidence tended only to shorn that 
the plaintiff and another contracted by piece work to repair cars marked 
for repair by the defendant's inspector, without supervision by the de- 
fendant; that  the plaintiff and his coemployee were skilled and experi- 
enced in that  kind of work; that  they were to replace rotten parts of or 
certain timbers of the car and had loosened the weather-boarding on one 
side thereof, and this side fell upon the plaintiff' and injured him when 
he was taking out the last nails and when his coemployee had gone to 
get hands to lift down the side of the car, by reason of some rotten up- 
rights holding the car sides, which had not been discovered: Held, a 
jndgment of nonsuit was proper, no evidence of actionable negligence 
having been shown, the defects complained of being more readily dis- 
coverable by the plaintiff, and not within the reasonable anticipation of 
the defendant. 

3. Same-Nonsuit. 
I n  this case, i t  appearing that  the plaintiff has shown no evidence of 

actionable negligence on the part of the defendant railroad for an injury 
received by the side of the car which he, an experienced workman, was 
working on, falling upon him, i t  is further held that  the plaintiff's conten- 
tion is unavailing, upon the question of nonsuit, that  he rou ld  have been 
in a position to have avoided the injury except for debris left there about 
18 inches high from the ground, i t  appearing that the debris was usually 
removed by the defendant's employees after the cars had been repaired, 
or in cleaning up the yard, and requested in this instance only for the 
purpose of putting a new sill in the car, and not as  a matter of plaintiff's 
safety: and that the injury would not thereby have been prevented under 
the surrounding conditions, had the debris been removed, or that its pres- 
ence or absence would naturally increase the danger or aroid the injury, 
if the work had been done in a proper way or with reasonable care. 

4. Railroads-Master and  Servant-Contributory Negligence-Damages. 
Cnder our statute, Laws of 1913, chapter 6, the question of contributory 

negligence, in an action by an employee of a railroad against the company 
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to recover damages for a personal injury, is only significant on the issue 
of damages, and does not afford the defendant a complete defense. 

APPEAL by both parties from Carter, J., a t  the June Term, (649) 
1915, of EDGECOMBE. 

Civil action to  recover damages for personal injuries caused by 
alleged negligence of defendant company. 

The facts in evidence tended to show that, in June, 1913, while plain- 
tiff and another mechanic associated with him in the work, one V. C. 
Daniel, were engaged in repairing a box car on a repair track in South 
Rocky Mount, the side of the car where plaintiff was then a t  work fell 
over on him, causing serious and permanent injuries; that  plaintiff and 
McDaniel were both experienced men, who had done quite an amount 
of work of this kind, and were doing this as employees of the company 
by the piece or contract; that the ordinary methods of procedure in 
doing this work was that  an inspector, in this case one J .  G. Arm- 
strong, looked over the car and marked the parts that  he condemned, 
and the plaintiffs or other workmen similarly engaged were then given 
the work to  do and were left to do it in their own way, without further 
supervision or inspection so far as the methods of the work were 
concerned. 

I n  case of the present car, the inspector condemned different parts of 
the car, and, among other things, told plaintiff and his associate to  
remove the top, and marked one of the side sills a t  one place with a 
chalk mark, indicating that  same was to  be spliced, and on the other 
side, having bared the sill a t  the end and also near the door and dis- 
covered it  was rotten, marked it  a t  each end to indicate that it was 
condemned and was to  be entirely removed. The inspector gave direc- 
tions that both sides of the car were to .be saved, because they were 
good, plaintiff testifying at one place that the inspector said to save 
this side if they could. The witness V. C. McDaniel, testifying for 
plaintiff, said that during the progress of the work he discovered that 
the ends of the car were rotten, and he sent for the inspector 
about this, and was told to take the ends out also; that the (650) 
plaintiff and his associate entered on the work, removed the top 
and ends of the car, prepared the splice for the sill on one side, plaintiff 
helping McDaniel in this and McDaniel, about 3 o'clock p. m. on Tues- 
day, the second day of their work, started to  the mill to  get hands 
sufficient to help let down the side of the car on which plaintiff had 
been working, that  being the side where the entire sill u7as to be 
removed and, meantime, plaintiff resumed and continued on the work 
of back-setting the nails a t  the base of the car, which held the weather- 
boarding to the sill, this being done by driving the nail with a punch 
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through into the sill and thus loosening the weatherboarding, this being 
done so that  when McDaniel returned with the hands, they could lay 
the side over on the body of the car; that  plaintiff had about com- 
pleted this particular work or done the better portion of i t  and, coming 
to a nail that  had not been entirely driven up, but had been bent 
around the weatherboarding in some way, and plaintiff prized the 
weatherboarding loose where the bent nail was and, as he did so, i t  
gave way and the side of the car fell over on plaintiff, causing the 
injuries as stated; that plaintiff was sitting down a t  the time, the rub- 
bish or dBbris thrown out in the progress of the work being along and 
around the car and making this the more convenient position in which 
to  do this part of the work. 

It further appeared that this rubbish, as it was torn away, was lying 
around the car, being a t  the point where plaintiff was working, 12 to 18 
inches in depth, and plaintiff testified that, but for this rubbish, he 
would have been standing while he worked and, though bent over some, 
was satisfied that  he could have escaped but for this rubbish; that the 
base line of the car, where the nails were being driven in, was three 
feet from the ground, and he could have done the work very slightly 
bent. 

McDaniel testified that  the base line was below the plaintiff's knees, 
and he didn't see how plaintiff could have escaped in any event. I t  
was also shown that there was a gang of hands around there whose 
duty it  was to  clear off the yards, usually, after the work was done; 
that a t  dinner time on Tuesday, the second day of the work, McDaniel 
told the foreman of this gang to have the rubbish removed, giving as a 
reason that they would have to repair the sill alongside of the car, and 
the foreman replied that he would get to it as soon as he could, but just 
then he had no racks or proper place ready for it. 

Both plaintiff and McDaniel testified that the cause of the car fall- 
ing when it  did was that the standards of the car, the upright posts 
mortised into this sill, were also rotten a t  the ends, and that;  notwith- 
standing the weatherboarding had been loosened a t  the bottom and the 
sill was rotten, that the side of the car would have held if these stand- 

ards had not been also rotten. 
(651) In  apt time there was motion to  nonsuit by defendant; motion 

overruled and defendant excepted. 
The court was also asked to instruct the jury that,  upon the entire 

testimony, if believed and accepted by the jury, this issue as to  defend- 
ant's negligence should be answered "No." Refused, and defendant 
excepted. 

The court, ruling that  there was no negligence shown by reason of 
any conduct of the inspector, Armstrong, submitted the case to the jury 
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on the question of negligence by reason of failure to clear away the 
rubbish. Verdict and judgrncnt for plaintiff and defendant excepted 
and appealed. 

H. A. Gilliam, J .  H. Pou for plaintiff. Defesdant,s appeal. 
F. S. Spruill for defendant. f 
H. A. Gilliam, J. H. Pou, J .  M. Norfleet, 

J. W. Keel for plaintiff. I Plaintiff's appeal. 
F. S. Spruill fo? defendant. 

HOKE, J., after stating the case: We have carefully considered the 
case presented in the record, and arc of opinion that no actionable 
wrong has heen established against defendant company. I n  several 
recent decisions of tlie Court i t  has been held that,  while an employer 
is required, in the exercise of ordinary care, to  provide for his employee 
a reasonably safe place to  work, and furnish him with tools and appli- 
ances safe and suitable for the work in which he is engaged, the prin- 
ciple is chiefly insistent in case of "machinery more or less compli- 
cated, and more especially when drivcn by nicchanical power," and 
does not always apply to "the use of ordinary everyday tools, nor to  
ordinary everyday conditions requiring no special care, preparation or 
prevision, where the defects are readily observable, and where there 
was no good reason to suppose that  the injury complained of would 
result." House v. R. R., 152 N. C., p. 397: Mercer v. R. R., 154 N. C., 
p. 399; Simpson v. R. R., 154 N. C., p. 51; numbley v. R. R., 153 N. C., 
p. 457; Brookshire v. Eleciric Co., 152 N. C., p. 669; Dunn v. R. R., 
151 N. C., p. 313 ; Martin v. Manufacturing Co., 128 N. C., p. 264. 

I n  the present case there was nothing specially complicated or threat- 
ening in the work that  these employees werc given to do: the taking 
out the sides and making the indicated repairs to an ordinary box car, 
stationary and in proper position on the repair track. True, tlie car 
had been inspected by another employee of the company, one J. G. 
Armstrong, but this was with a view of ascertaining the extent of the 
repairs required and the amount of work to  be done by the company, 
and there is nothing in the testirnonv or attendant circumstances which .> 
shows or tends to show that  the examination had any reference 
or natural connection with the safety of employees to  be en- (652) 
gaged in the work. On tlie contrary, i t  appcars that the in- 
spector, having given directions that  the top of the car should be re- 
moved and a sill spliced on one side and entirely removed on the other 
because it was rotten, plaintiff and another, two cxpcrienced men who 
had done much work of this character, werc sent to make tlie needed 
repairs. They were left entirely to  their own methods and werc in 
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much better position to ascertain the true condition of the car than 
any one connected witli it. See Lane 21. R. R., 154 N. C., p. 91; and 
White v. Power Co., 151 N. C., p. 356. In  confirmation of this view, 
wc find from the evidence that McDaniel, plaintiff's associate, having 
asccrtained, in the progress of the work, that the ends of the car were 
also rotten, notified thc inspector of that fact, and was dirccted to 
remove the ends, which was done. And so, in reference to thc debris 
or rubbish lying near and around the car, and on which the plaintiff 
was sitting when he was injured, there is nothing in the evidcnce to 
show that its presence or absence would naturally iricreasc the danger 
or was likely to cause an injury in case the work was done in a proper 
way and witli reasonable care. 

Truc, there was a gang of hands there, charged with the duty of 
removing rubbish, but this was with thc gcneral purpose of kccping the 
yard clear, and was usually done when the job was completed, and 
there is nothing to show that the duty of removing thc rubbish had any 
tendency to increase or diminish thc ordinary hazard of the work when 
properly done. Accordingly, we find that when McDaniel told the 
foreman of the said gang, on Tuesday a t  midday, to remove the rub- 
bish, he gave as his reason that they needed a place to prcparc the new 
sill. It was not a t  all with any view of making the work any more 
safe. If this rubbish had been removed, the plaintiff would have been 
then necessarily bent over doing his work, and there is evidcnce to show 
tliat in all probability he would have been injured whether the rubbish 
had been removed or not. But we arc not condemning the conduct of 
plaintiff as tending to establish the fact of contributory negligenre on 
his part. I n  that case, the question under our present statutc, Laws 
1913, ch. 6, is only significant on the issue of damagcs, but, under the 
authorities cited, we must hold that the case is properly made to rest 
on the proposition that, in the case of a box car, stationary on the yard, 
with two experienced and capable workmen sent to repair it, as indi- 
cated in the testimony, these employees being left entircly to their 
own n~ethods of doing the work and with present power to call for any 
help that might be reyuircd, there was nothing to show tliat any injury 
to thesc mcn or either of them was likely to occur, and, therefore, no 
breach of legal duty on the part of the company that could be fairlv 

considercd as the proximate cause of plaintiff's hurt. 
(653) The case in our reports more nearly resembling the one we 

are considering is that of Rumbley v. 12. R., supra. I n  Runz- 
bley's case the facts appositc and the decision thereon are stated in 
the opinion of the Court as follows: "We fail to perceive any ground 
upon which this recovery can be sustained. The evidence tendcd to 
show that on 23 June, 1908, plaintiff and another carpenter were di- 
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rected to tear down an old shed, near the Salisbury depot, and had 
been engaged on the work several days, and on the day in question 
they were knocking the rafters loose and standing on one of the joists 
of the shed, which were placed horizontally beneath, a t  intervals of 
two or three feet. While plaintiff was standing on one of these joists, 
knocking loose the rafters above, i t  gave way and fell to  the ground, 
causing the injury complained of. The cause of the joist giving way 
is not very definitely described, but i t  seems to have been very in- 
securely fastened a t  the ends. The work that plaintiff was given to do 
was simple in operation, well within his experience and training, and 
he was left to select his own methods of doing it. On the facts in 
evidence, there has been no breach of legal duty established on the 
part of defendant company, and under several recent decisions of this 
Court the motion for nonsuit should have been allowed. House v. 
R. R., 152 N. C., p. 398; Brookshire v. Electric Co., 152 N. C., p. 669; 
Dunn v. R. R., 151 N. C., p. 313." 

We regard this case and the principle upon which it  rests as decisive 
of the present appeal, and are of opinion that  the motion for nonsuit 
should have been allowed. 

Reversed. 

HOKE, J. I n  this case, the court below, being of opinion that  there 
was no negligence imputable to  the company in reference t o  the conduct 
of the inspector, Armstrong, made several rulings in furtherance of that 
position, t o  which plaintiff excepted and appealed from the judgment 
as rendered. Having held, on defendant's appeal, that  plaintiff was 
not entitled to recover in any aspect of the testimony, the specified 
rulings of his Honor adverse to plaintiff have become immaterial, and 
the judgment is, therefore, affirmed. 

No error. 

Cited: Smith v. R. R., 170 N.C. 185; Wright u. Thompson, 171 N.C. 
91; Yarborough v. Geer, 171 N.C. 336; Atkins v. Madry, 174 N.C. 188; 
Angel v .  Spruce Co., 178 N.C. 623; Bradford u. English, 190 N.C. 745; 
Robinson v. Ivey, 193 N.C. 811; Smith v. Ritch, 196 N.C. 77; Potter u. 
R. R., 197 N.C. 21; Goddard v. Desk Co., 199 N.C. 23; Gardner v. 
R. R., 208 N.C. 822. 
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(654) 
W. S. WILSON v. S. H. SCARBORO AXD WIFE. 

(Filed 20 October, 1915.) 

1. Contracts-Breach-Timber-Evidence -Measure of Damages - Lum- 
ber-Market Value. 

I n  a n  action to recover damages for a breach of contract whereby the 
plaintiff was prevented from cutting the timber contracted for  on the 
defendant's land, i t  is competent, upon the issue as  to the measure of 
damages, for the plaintiff to show the market value of lumber in that 
locality as a basis for showing his loss after deducting the cost of manu- 
facture, etc. 

2. Same-Particular Sales-Corroborative Evidence. 
Where, upon the issue a s  to the measure of damages arising from a 

breach of contract in the sale of timber, evidence of the market value of 
lumber in that locality is relevant and competent, i t  is permissible to show 
prices obtained for particular sales of lumber, for such, in the aggregate, 
show the market value thereof; and evidence of particular sales is espe- 
cially competent when corroborative of testimony of the market value of 
the lumber a t  the time and place. 

3. Appeal and Error-Objections and Exceptions-Evidence-Unanswered 
Questions-Contracts-Breach-Damages-Diminution. 

Where exception is taken to ruling out questions asked a witness on 
the trial, i t  must in some way appear what the answers of the witness 
sought to be elicited would have been, so that  the Supreme Court may 
see wherein the appellant has been prejudiced; and while in this action 
to recover on a breach of contract the court recognizes and discusses the 
rule that the party injured is required to minimize his injury by the 
exercise of reasonable care, i t  is held that the appellant has not sufficiently 
sho \~- i~  by his evidence that he is entitled to its application. 

APPEAL by defendant from Daniels, J., a t  the April Term, 1915, of 
WAKE. 

Civil action. This case was here before and is reported in 163 N. C., 
380. We there ordered a new trial for errors committed below, and a t  
the last trial issues only as to the damages were submitted to  the jury, 
the following verdict having been returned: 

1. What damages, if any, is the plaintiff entitled to recover of the 
defendants by reason of being prevented by the defendants from cutting 
the timber described in the complaint? Answer: "$1,700." 

2. What damages, if any, are the defendants entitled to recover of 
the plaintiff on account of stumps cut too high, logs left by plaintiff 
upon the ground, and standing trees left standing by plaintiff upon 
his sawmill location, as alleged in the answer? Answer: "$100." 

3. Did. the plaintiff negligently cause the burning of defendants' 
woods, as alleged in the answer? Answer: "Yes." 
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4. Did the defendants, by their own negligence, contribute to the 
burning of the defendants' woods, as alleged in the reply? Answer: 
IrNo." 

5 .  What damages, if any, are the defendants entitled to re- (655) 
cover of the plaintiff on account of such burning? Answer: 
"$250." 

Judgment was entered thereon for the plaintiff and the defendant 
appealed. 

R. N. Simms, Ar~nistead Jones & Son, W. H. Lyon, Jr., Douglass & 
Douglass for plaintiff. 

Jones & Bailey for defendant. 

WALKER, J., after stating the case: There are substantially but two 
questions presented on this appeal. 

First. It was necessary for plaintiff to  prove his damages by testi- 
mony as to the value of the timber which, by the wrongful conduct of 
the defendant, he was prevented from cutting on the land, under their 
contract, and in order to do so, among other pertinent evidence, he 
offered to  show a t  what price lumber was selling in that  market, and 
was permitted to  do so over defendant's objection. We do not see 
why this was not competent and relevant. It tended to prove the 
value of the timber, and the certain profit he would have made if the 
defendant had not violated the contract. The ground of objection to 
this evidence, as stated in the brief, is that  plaintiff should have been 
restricted to  the market price and not allowed to speak of any par- 
ticular sale or purchase by him a t  the time. But the market price is 
generally ascertained by prices received a t  cbllective sales in the ordi- 
nary course of business, and what was paid for the article in a sale is 
some evidence of value. It was held in Small v. Pool, 30 N. C., 47, 
that while the price given by the purchaser and that for which he sold 
the property do not conclusively fix the value or amount of damages 
for a breach of the contract of sale, "each was competent as some evi- 
dence of the value of the article sold a t  the respective times of the 
purchase and the sale, and as such the jury had a right to have it," 
citing Clare v. Maynard, 32 E.  C., 713 (7 Carr. & P., 741)) which was 
an action for damages for breach of warranty in the sale of a horse, 
the question being as to its value. Chief Justice Denman said: "As 
the warranty and the unsoundness are admitted on the record, the only 
question is the amount of the damages. The first item claimed is the 
loss on the value of the horse. I am of opinion that the amount of 
damages is what the horse would be worth if sound, deducting the 
price it sold for after the discovery of the unsoundness; and I think 
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the price a t  which i t  was sold to  the plaintiff is not conclusive as to its 
value, though I think it  very strong evidence." And again: "There 
is a case of Cox v. Walker, now before the Court. It was tried a t  
Kingston, and there a horse-dealer had sold the horse to  a livery stable 
keeper, who sold it to Sir John Johnstone a t  a higher price. In  all 

the law of the world, I believe this is a new point. My view of 
(656) i t  is, that  the fair value of the horse, if sound, is the measure of 

the damages, and that the sum the plaintiff gave is only the evi- 
dence of the value. The case of Curtis v. Hannay, 3 Esp., 82, bears on 
the present." It was also held that plaintiff could not recover ten 
pounds, which he had lost on a resale at a price equal to that amount 
over and above the original price, i t  being merely the loss of a good 
bargain. Cases in this Court recognizing the same rule as to value are 
Boggan v. Horne, 97 N. C., 268; McPeters v. Ray, 85 K. C., 462, and 
Perry v. Insurance Co., 137 N. C., 403, which cites Boggan zl. Home, 
supra; 1 Elliott on Ev., sec. 182. 

The right to recover damages of a prospective nature in cases of this 
kind, and the limitations upon it, are discussed fully by Justice Hoke 
in Wilkinson v. Dunbar, 149 N. C., 20. But this case is more like dlc- 
Peters v. Ray, supra, for here the witness first testified as to the market 
value before stating at what price he had several times in 1910 bought 
and sold the same kind of timber and lumber. This was properly ad- 
mitted as some evidence in confirmation of his opinion as to  the market 
price. 

But defendant further urges that the plaintiff should have dimin- 
ished the loss by the exercise of proper care after he was apprised of 
the breach by the defendant of the contract, and should have bought 
other lumber or timber for his purpose. This is a familiar doctrine, 
but there is some variety in the statement of it. Compensation for a 
wrong is limited to  such consequences as the injured party could not 
have avoided by reasonable care or diligence. All other consequences 
are regarded as remote, the rule being the same in case of contract and 
those of tort. The injured party's own negligence or willful fault in 
failing to  take reasonable precautions to  prevent or reduce the damage, 
after notice of defendant's wrong, is regarded as the proximate cause 
of such injuries as could have in this way been avoided. 

Courts frequently speak of the duty to make the damages ns light as 
possible, but i t  is a duty only in the sense that compensation is denied 
for losses which might have been prevented by careful conduct on his 
part, and they are, therefore, said to be remote because the will or neg- 
ligence of the injured party has intervened as a separate and inde- 
pendent cause producing them. Hale on Damages, p. 64 (29), and cases 
in note 86; Lolcer v. Damon, 17 Pick. (Mass.), 284; Sutherlnnd 1). 
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Wyer, 67 Me., 64; Sherman C. T. Co. v. Leonard, 46 Kansas, 354; 
Davis z?. Fish, 1 G. Greene (Iowa), 406; Thompson v. Shattuck, 2 
Mile (Mass), 615. The rule has been well considered and illustrated 
by apt examples in numerous decisions upon the subject, and the result 
of the cases, as summed up, may be thus stated. 

If the party injured has it  in his power to take measures by which 
his loss may be less aggravated, this will be expected of him. 
Thus, in a contract of assurance, where the assured may be en- (657) 
titled to recover for a total loss, he, or the master employed by 
him, becomes the agent of the assurer to  save and turn to the best 
account such of the property assured as can be preserved. The pur- 
chaser of perishable goods a t  auction fails to  complete his contract. 
What shall be done? Shall the auctioneer leave the goods to perish, 
and throw the whole loss on the purchaser? That would be to  aggra- 
vate it  unreasonably and unnecessarily. It is his duty to  sell them a 
second time, and, if they bring less, he may recover the difference, with 
conlmissions and other expenses of resale, from the first purchaser. If 
the party entitled t o  the benefit of a contract can protect himself from 
a loss arising from a breach, a t  a trifling expense or with reasonable 
exertions, he fails in social duty if he omits to  do so, regardless of the 
increased amount of damages for which he may intend to hold the other 
contracting party liable. Qui non prohibet, cum prohibere possit, jubet. 
And he who has it  in his power to prevent an injury to his neighbor and 
does not exercise i t  is often, in a moral if not in a legal point of view, 
accountable for it. The law will not permit him to throw a loss result- 
ing from a damage to himself upon another, arising from causes for 
which the latter may be responsible, but which the party sustaining 
the damage by common prudence could have prevented. For example, 
a party contracts for a quantity of bricks to build a house, to be 
delivered a t  a given time, and engages masons and carpenters to go on 
with the work. The bricks are not delivered. If other bricks of an 
equal quality, and for the stipulated price, can be a t  once purchased 
on the spot, i t  would be unreasonable, by neglecting to make the pur- 
chase, to claim and receive of the delinquent party damages for the 
workmen left unemployed and the amount of rent which might be 
obtained for the house if i t  had been built. The party who is not 
chargeable with a violation of his contract should do the best he can 
in such cases; and, for any unavoidable loss occasioned by the failure 
of the other, he is justly entitled to a liberal and complete indemnity. 
The doctrine, as thus formulated, with the reasons for it, and hypo- 
thetical cases showing its practical application, vill  be found in an 
able opinion by Judge Weston in Miller v. Mariners' Church, 7 Me., 
51. The injured party is required only to  make reasonable and not 
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extraordinary efforts to limit or restrict the resultant damage. We 
have recognized this principle in several of our cases. Oldham V .  

Kerchner, 79 N. C., 106 (s. c., 81 N. C., 430) ; Hussard-Short v. Hardi- 
son, 114 N. C., 482; Tillinghast v. Cotton Mills, 143 N. C., 268; Bowen 
v. King, 146 N. C., 385; Hocutt v. Telegraph Co., 147 N. C., 186; Ed-  
wards v. Telegraph Co., ibid., 127; Smith v. l'elegraph Co., 167 T\'. C., 
248. See, also, 13 Cyc., p. 71; Wells v. A7at. I,. Assn., 53 L. R. A., pp. 

108, 109; Lloyd v. Lloyd, 60 Vt., 288; 8 A. and E. Enc. of Law, 
(658) 605; 1 Sutherland on Damages, secs. 88,89; 2 Joyce on Damages, 

sec. 1288. The rule is tersely stated in 8 A. and E. Enc. of Law, 
supra: "As i t  is the duty of a party injured by a breach of a contract, 
or a tort, to  make reasonable effort to  avoid damages therefrom, such 
damages as might by reasonable diligence on his part have been avoided 
are not to  be regarded as the natural and probable result of the de- 
fendant's acts. There can be no recovery, therefore, for damages 
which might have been prevented by such reasonable efforts." 

We do not think, though, that  in this case defendant has properly 
shown what the answers of the witnesses to the question he propounded 
would have been. Their answers, if they had been given, might have 
been very disappointing and t o  such an extent as to  be most unfavor- 
able to  the defendant, instead of helping out his defense. It has been 
often held that  in such a case there will be no reversal, as we are 
unable to see that  the proof would have been made if the question had 
been admitted, or that  there was any prejudice to  appellant by reason 
of the adverse ruling. Wallace v. Barlow, 165 N. C., 676; Brinkley v. 
Railroad CO., 168 N. C., 428. There was no evidence that the plaintiff 
could have reduced the damages, or had a reasonable opportunity to  
do so, and the proof offered by the defendant did not tend, as we think, 
t o  show it, though we are left largely to  mere conjecture as to what he 
could have proved, if anything, which the law regards as worthy of 
consideration by the jury; and it  would also appear that plaintiff did 
the best he could under the circumstances. Unusual diligence was not 
required. 

The charge of Judge Daniels was very fair to  both parties and, as we 
view it, was entirely free from any fault. The verdict was not at all 
immoderate. 

No error. 

Cited: S. c., 171 N.C. 606, 607; Newbern v. Hinton, 190 N.C. 111; 
Whiteheart v. Grubbs, 232 N.C. 244. 
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BETTIE LONG V. L. A. BYRD. 

(Filed 20 October, 1915.) 

Trials-Expression of Opinion-Vendor and  Purchaser-Contracts-Breach 
of Warranty-Courts-Interpretation of Statutes. 

I n  a n  action upon a check given for the purchase of a horse, the payment 
of which was in controversy, and defended upon the ground of a breach of 
warranty of the horse, a suggestion made by the trial judge, that a good 
way to test the truth of the matter would be for each party to select a man 
and drive the horse sufficiently to see what his condition was, is not an 
expression of opinion to the defendant's prejudice, as  to whether the fact 
a t  issue was proven, and does not constitute error under the provisions of 
the Eevisal, see. 535. 

APPEAL by defendant from Peebles, J., at  January Term, 1915, of 
DUPLIN. 

This was an action on a check given for the purchase money (659) 
of a horse. The issues subnlittcd were: 

1. Did the plaintiff warrant the mare to be sound, as alleged in the 
answer? Answer: "No." 

2. If so, was there a breach of said warranty? Answer: "No." 
3. Is the defendant indebted to the plaintiff, and if so, in what 

amount ? Answer: "Yes, $334.50." 
This was thc amount of thc check and interest. The defendant had 

returned the horse to the plaintiff and the jury appended a note to their 
verdict that the horse was worth its feed. 

H.  D. Wil l iams  and George R. W a r d  for plaintiff. 
S tevens  & Reasley for the  defendant. 

CLARK, C. J. The only exception is that when a witness for the 
plaintiff testified as to the good condition of the horse in the respect in 
which it had been allcged to be defcctive, the judge suggested to the 
jurors that a good way to test the truth of the matter would be to let 
the plaintiff select one good nian and the defendant another and drive 
the horse sufficiently to test what its condition was. The plaintiff was 
willing to the suggcstion, but the defendant declined and assigned the 
suggestion of the judge as an expression of opinion. The jury found 
that thc plaintiff did not warrant the horse and that there was no 
breach of the warranty. 

If any one could have complained i t  was the plaintiff only upon the 
ground that the test suggested by the court was an intimation that  
there had been a warranty by the plaintiff. 
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Revisal, 535, originally ch. 452, Laws 1796, prohibits the judge from 
giving "an opinion whether a fact is fully or sufficiently proven." This 
the judge did not do. This Court has often called attcntion to the fact 
that i t  is not every remark of the court during the trial that will be 
construed a violation of this section. In  X. v. Angel, 29 N. C., 27, 
Rufiin, C. J., says: "The facts on which the statute restrains the judge 
from expressing an opinion to the jury are those respecting which the 
parties take issue or dispute and on which, as having occurred or not 
occurred, the imputed liability of the defendant depends." This is 
quoted in S. v. Howard, 129 N. C., 661, and many other cases are there 
cited to the same effect. 

The jury found in response to the first issue that the plaintiff did not 
warrant the horse. If, therefore, the court had exprcssed any opinion 
as to the breach of the warranty i t  could not have been prejudicial, 
unlcss, as above stated, possibly as against the plaintiff. Besides, the 
remark of the court did not indicate whether the judge thought that 
there was or was not any breach. In  fact, doubtless his Honor had 

neither information nor opinion in regard to the matter. 
(660) It could have done no harm if the court had refrained from 

making the suggestion, which was a wise and practical one, 
which the parties might well have resorted to before bringing an action. 
The judge suggested that i t  would be even then a good way to test the 
truth of the alleged defect in the horse to let each side select a good man 
to drive i t  sufficiently to ascertain the truth. Presumably thesc wit- 
nesses were later to come before the jury and give their testimony 
unless the parties were content to settle without further trial. In this 
there was no prejudice to either party apparent, and the judgment was 
propcrly entered upon the verdict. 

I n  many cases the jury themselves have been permitted to go out to 
view the premises, Jenkins v. R. R., 110 N. C., 441, citing 8. v. Gooch, 
94N.  C.,987; Hamptonv. R. R., 120N.C.,539;S. v. Perry, 121 N. C., 
535, and other cases. This is also authorized by express statute, Rev., 
519 (3) ; Kelly v. Lumber Co., 157 N. C., 178. 

Children have been cxhibited to the jury for comparison in eases of 
alleged paternity, X. v. Horton, 100 N. C., 443; S.  v. Woodruff, 67 N. C., 
89; weapons that have been used in committing an alleged crime have 
been exhibited to the jury, S. v. Mordecai, 68 N. C., 207. The fact that 
a witness was made to place his shoe in a track to identify it has been 
given in evidence, 8. v. Graham, 74 N. C., 646; S. v. Hunter, 143 N. C., 
610. In  like manner wounds, models, diagrams, maps, photographs, 
and lately X-ray photographs have been admitted in the effort to find 
the truth. 
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I n  the present case the judge did not go that far, but merely suggested 
a method by which witnesses selected by each side would form an 
opinion as to the fact in controvcrsy that might be satisfactory to the 
litigants and useful to the jury, if the result was accepted by the parties. 

No error. 

Cited: S. v. Jones, 175 N.C. 714; S. v. Baldwin, 178 N.C. 691; S. v. 
Hart, 186 N.C. 603. 

B. B. SCOTT v. GLENNIE HENDERSON AKD WILLIE HENDERSON. 

(Filed 20 October, 1915.) 

Wills-Contingent Interests-Sales-Deeds and Conveyances-Estoppel- 
Reformation-Pleadings-Demurrer. 

A devise of a one-half interest in lands to W. for life, then to his wife 
unless she should remarry, and in that case to B. for life and to his fourth 
generation, B. having a conveyance from the heirs and devisees of the 
testator other than W., to their interests in the land, executed a fee-simple 
deed to W., and after the death of W, and the remarriage of his wife, 
brought suit to recover the lands. Held, the contingent interests were 
subjects of sale and passed by the deed executed by B., the plaintiff, to W., 
which estops him from claiming such interests when there is no averment 
that  his deed should be reformed for mistake or fraud ; and where the com- 
plaint alleges the facts, a s  stated, a demurrer thereto should be sustained. 

APPEAL by defendant from Connor, J., a t  the May Term, (661) 
1915, of CRAVEN. 

Action to recover land. The complaint alleges that W. H. Scott, who 
was the owner of the land in controversy, died leaving a will in which 
he devised a one-half interest in said land to TV. T. Scott lLhis lifetime, 
and then to his wife for her lifetime, unless she should be married again; 
then, in that case, the property will belong to my son, B. B. Scott, for 
his lifetime and to his fourth generation"; that W. T. Scott, the devisee, 
died and his widow, Glennie, who is a defendant, has intermarried with 
the other defendant, Willie Henderson; that the heirs and devisees of 
the said W. H. Scott, other than W. T. Scott, conveyed their interest 
in said land to the plaintiff, B. B. Scott, and that thereafter he executed 
a deed to the said W. T. Scott purporting to convey the land to him in 
fee simple. The defendant demurred to the complaint upon the ground 
that i t  did not state a cause of action. The demurrer was sustained and 
the plaintiff excepted and appealed. 
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W. D. McIver for plaintiff. 
No counsel for defendant. 

ALLEF, J. The plaintiff acquired a contingent remainder for life in 
one-half of the land in controversy under the will of his father, W. H.  
Scott, and he became the owner in fee of all other interests therein 
except those of W. T. Scott and his wife under the deed executed to him 
by the heirs and devisees of W. H. Scott. The contingent interest was 
the subject of sale and passed by the deed executed to TV. T. Scott 
(Kornegay v. Miller, 137 N. C., 659; Benson v. Amos, 161 N. C., 369; 
Hobgood v. Hobgood, ante, 485), and, therefore, when the plaintiff 
executed his deed to W. T .  Scott purporting to convey the land itself 
in fee, he parted with his title, and as these facts appear in the com- 
plaint, his Honor properly held that no cause of action was stated. 

There is no allegation of mistake or fraud, and the plaintiff does not 
ask to have his deed corrected, and if the plaintiff should be permitted 
to recover he would have to  do so in the face of his allegation that he 
has conveyed the land in fee, which he cannot do. Weeks v. Wilkins, 
139 N. C., 217. 

Affirmed. 

Cited: Lee v. Oates, 171 N.C. 725; Smith v. Witter, 174 N.C. 618; 
Woody v. Cates, 213 N.C. 793. 

JOSEPH LBNG v. CAROLIX4  LAND A N D  DEVELOPUENT COMPANY. 
ET AL. 

(Filed 20 October, 1915.) 

1. Drainage -Waters - Condemnation - Compensation - Constitutional 
Law. 

While the importance of our drainage laws are  fully recognized as  affect- 
ing the interest of the public to the extent that  valid power of condemna- 
tion may be conferred by statute upon corporations or companies engaged 
in this work, the exercise of this power, being a taking of private property, 
should be safeguarded, and adequate provision made for compensating the 
private owners whose lands are  taken against their will, or upon which 
damages are  inflicted in  the prosecution of the work, and, unless this is 
done, the law must be declared invalid. Constitution, Art. I, sec. 1. 

2. Same-Interpretation of Statutes. 
Chapter 141, Laws of 1915, regulating drainage, provides, among other 

things, that a majority of landowners or persons owning three-fifths of 
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LANG v. DEVELOPMENT Co. 

the land in a given area of "defined swamp or lowland land" may con- 
tract with any person, firm or corporation to cut a canal and drain along 
a proposed route, "whether the owners of said land consented thereto 
o r  not," and the contractor shall have the necessary right of way for that  
purpose and for all  things incident thereto, through any lands or timber 
situated within said "swamp or lowland." A lien is given on the lands 
for  the payment of assessments to cover the cost of drainage, etc., and the 
minority owners a re  required to pay their proportionate amount of the 
cost, to be assessed, etc., with no provision for damages beyond the value 
of the benefits they may receive from the work thus done, or any respon- 
sibility placed for the payment of such damages or funds with which to 
pay them, should they exist. In  this respect the statute is unconstitn- 
tional and void, as  a taking of private property without providing for 
just compensation to the private owner of thc lands, whose consent has 
not been given. 

APPEAL by plaintiff from Bond, J.,  4 September, 1915, at  (662) 
chambers in GREENVILLE. 

Civil action heard on return to preliminary restraining order. The 
action was for the purpose of restraining defendant company for enter- 
ing and trespassing upon plaintiff's lands without warrant of law, de- 
fendants claiming the right to do so under and by virtue of ch. 141, 
Laws 1915, entitled "An act to encourage the reclamation and improve- 
ment of swamp and lowlands." 

On the hearing i t  was made to appear that defendants were procced- 
ing to cut a large canal through the lands of plaintiff, and there was 
evidence on part of plaintiff that he was a minority landowner lying 
along the route of the proposed canal; that he had not entered into any 
agreement or in any way joined in the undertaking, and that the cutting 
of the canal as proposed through the lands of plaintiff would cause him 
great damage. There was judgment dissolving the restraining order, and 
plaintiffs, having duly excepted, appealed. 

Harding d? Pierce for plaintif. 
Loftin, Dawson & Manning for defendant. 

HOKE, J., after stating the case: With every disposition to uphold 
the drainage laws enacted by our Legislature, we are unable to reconcile 
this statute with the provisions of our Constitution, guaranteeing the 
rights of private property. Constitution, Article I, sec. 17; Connor and 
Cheshire's Annotations, p. 52 et seq. The act, Laws 1915, ch. 141, 
provides, among other things, that a majority of landowners or persons 
owning three-fifths of the land in a given area of "defined swamp or 
lowland" may contract in writing with any person, firm or corporation 
to cut a canal and drain along a proposed route, "whether the owners of 
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said land have consented thereto or not," and the contractor shall then 
have the nccessary right of way for that purpose and "for all things 
incident thereto through any lands or timbers situated within said 
swamp or lowland." The act then provides that, "on colnplction, the 
minority landowner may be held liable for his proper part of the cost, 
and, a t  the instance of the contractor, he may be cited before the court 
and have the same assessed against him, and the amount is declared to 
be a lien upon his property within the given area." There is no pro- 
vision made for paying tlie minority or other landowner in case the 
proposed canal shall cause damage to his land over and above the bene- 
fits conferred, nor is there any responsible paymaster or fund designated 
or provided for the payment of such damage if it exist. On the con- 
trary, a perusal of the statute will disclose that no such payment is 
contemplated or allowed by the law, the only hearing referred to being 
to asccrtain and adjudge "what amount shall be paid by the various 
landowners who may have failed to arrange for and agree upon the 
compensation to be paid for the said drainage." 

It will thus be seen that the majority in number or three-fifths in 
ownership "in any defined swamp or lowland," a very indefinite term 
for the justification of such unusual and cxtended powers, without 
notice to the minority landowners or any consultation with them, may 
contract and agree with any "person, firm or corporation," however 
inefficient or irresponsible, and such contractor is then authorized and 
empowered to enter on the lands of a private owner with any force he 
may consider desirable, cut a canal of any size or character that may be 
agreed upon between these third parties, and no provision whatever 
made for compensation to such owner for any damage that may be done 
to his property, the single limitation being that collections to be made 
from him shall not exceed the benefits derived by him. 

It bas long been recognized here that our lowlands, particularly in the 
eastcrn part of the State, are of such cxtended area and givc such 

promise of productive fertility and their proper drainage affects 
(664) the public weal to such a degree that the power of eminent 

domkin, when properly safeguarded, may well be conferred upon 
corporations or companies engaged in this work when, in a given case, 
it is of such extent that the exercise of the power is required for the 
efficient carrying out of the enterprise. Newby 11. Drainage District, 
163 N. C., 24; I n  re Brainage District, 162 N.  C., p. 127; White v. Lane, 
153 N. C., p. 14; Sanderlin v. Lulcen, 152 N. C., p. 739, citing Norfleet v. 
Cromwell, 70 N. C., p. 634, where tlie position and the principle on 
which it rests are very impressively stated by Rodman, J. And it is also 
fully established here and elsewhere that, where such power is con- 
ferred by statute and it becomes necessary to exercise it, either in the 
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general law on the subject or in the statute itself, some adequate pro- 
vision must be made for compensating the private owncr whose lands 
are taken or upon which damages are inflicted in the prosecution of the 
work, and, unless this is done, the law must be declared invalid. 8. v. 
Haynie, ante, 277; Commissioners v. Bonner, 153 N. C., pp. 66-71; 
Brown v. Power Co., 140 N. C., p. 333; S. 2:. Lyle, 100 N. C., p. 497. 
True, we have held that it is not always required that this compensation 
must be made i n  advance. Not infrequently it is otherwise (8. V. Jones, 
139 N. C., p. 613) ; but the entry on another's land pursuant to author- 
ity, professedly conferred by statute for the purpose of cutting and 
maintaining a canal or ditch, large or small, constitutes a taking within 
the meaning of the constit+onal principle (8. v. New, 130 N. C., p. 731 ; 
15 Cyc., p. 659), and, as the courts have said in some of the cases, when- 
ever this is done in the exercise of the power of eminent domain, some- 
where in the course of the proceedings, before the same has become a 
fixed charge or burden upon his property and before some authoritative 
and impartial tribunal, the owner is entitled to be heard and to be 
conlpensated for the injury done him. It is no answer to this position 
that, in the particular case before us, no harm is likely to occur or that 
the power is being exercised in a considerate or benevolent manner, for 
where a statute is being squared to requirement of constitutional pro- 
vision, i t  is what the law authorizes and not what is being presently 
done under it that furnishes the proper test of its validity. 

In  his well prepared and thoughtful argument before us we were 
referred, by counsel for the appellee to the case, among others, of Rrozun 
v. Keener, 74 N. C., p. 714, as an authority in support of the constitu- 
tionality of the present act. An examination of that case will disclose 
that the Court was construing a law providing for the clearing out of 
Clark's Creek, in the counties of Lincoln and Catawba, for a distance of 
about eighteen miles; that it was a stream having a well defined chan- 
nel, averaging from 2 to 5 feet in depth, and the same had become so 
clogged with logs and other obstructions that the lowlands thereon were 
rendered, for lack of proper drainage, unfit for cultivation and 
much sickness was being caused by reason of the obstructed flow (665) 
of the stream. In such case the act was passed dividing the 
distance specified into sections, appointing commissioners to supervise 
the work and assessing the landowners along the course of the stream 
for a small amount for the payment of clearing out and, where neces- 
sary, straightening the streaiii. There was no additional burden put on 
the property owners, and it presented, to our minds, a very different 
proposition from that contained in the present statute, where, as here- 
tofore stated, by action inter partes, a majority of the landowners may 
contract with any person, firm or corporation to enter on the lands of a 
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private owner without any notice to him or opportunity to be heard, 
open up and maintain an original canal through his land without any 
reference to the necessities or requirements of the land itself and with- 
out making any provision whatever for compensation in case the land 
is injured, and even stipulating by clear inference that no damage there- 
for may be allowed. 

If the proposed scheme shall contain promise of benefit to the lands 
affected, it may be that some arrangement between all the parties inter- 
ested can be made by which the work may proceed, but we are com- 
pelled to hold that no justification for this proceeding can be had fronl 
this statute which, in its present form and for reasons given, is not a 
valid law. On the record, there was error in dissolving the restraining 
order, and the judgment of the court below is 

Reversed. 

Cited: Proctor v. Comrs., 182 N.C. 61 ; O'iVeul v. Mann, 193 N.C. 163. 

J. 0. CARR AND J. D. WORTHINGTON, RECEIVERS, v. ALEXANDER 
& GARSED. 

(Filed 20 October, 1915.) 

1. Evidence-Vcndor and Purchaser-Vcrified Aecount-Prima Facie Case. 
An itemized account purporting to  be for goods sold and delivered to 

the defendant introduced in evidence, in a n  action to recover the purchase 
price, and duly sworn to, is competent, and raises a prima facie case a s  to 
the amount thereby appearing to be due. Revisal, see. 1625. 

2. Vendor a n d  Purchaser--Evidence - P r i m a  Facie Case - Principal and 
Agent-Accounting-Burden of Proof. 

Where a prima facie case has been made out by the plaintiff, in his 
action to recover the purchase price of goods sold and delivered to  the 
defendant, and the latter contends that he, a s  the agrnt for the former, 
was to sell upon commission, and that  he had accounted for such sales, 
except a small balance which he tendered, or offered to  submit to judgment 
for that  amount, the burden is upon the defendant to show the fact of 
agency, and of accounting thereon, which is for the determination of the 
jury upon the question of indebtedness. 

3. Trials-Issues-Forms. 
Where the issue submitted by the court clearly presents the issuable facts 

in a n  action, the form thereof is immaterial. 
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APPEAL by defendant from Peebles, J., at the March Term, (666) 
1915, of SAMPSON. 

Civil action tried upon the following issue: 
1. What amount, if anything, are the defendants indebted to plain- 

tiffs? Answer: "$2,634.76, with interest from 7 November, 1913, a t  
six per cent." 

From the judgment rendered, the defendant appealed. 

Butler & Herring for  the plaintiffs. 
Thomas  W .  Alexander for the  defendant .  

BROWN, J. The plaintiffs offer in evidence a duly verified statement 
of account for certain merchandise alleged to have been sold by the 
plaintiffs as receivers of the Coharie Lumber Company to the defendant, 
consisting of thirteen items, including boilers, belts, dry-kiln trucks, 
planer, knife-grinder, engine, drill, forge, etc., etc., and rested their case. 

This account is duly sworn to and itemized and purports to be an 
account for goods sold and delivered by the plaintiffs as receivers to  
the defendants. The account was offered in evidence under section 1625 
of the Revisal. It was not objected to  by the defendants, but its pro- 
bative force is challenged by prayer for instruction. We are of opinion 
that the account under the statute was prima facie evidence of the cor- 
rectness of the plaintiff's claim, and that i t  is made out in accordance 
with the requirements of Revisal, section 1625. Knight v. Taylor,  131 
N.  C., 84; Claus v. Lee, 140 i?;. C., 552. 

We think, therefore, that his Honor very properly admitted it  as 
prima facie evidence of the truth of the allegations of the complaint. 
The defendants in their answer denied that they purchased the machin- 
ery, claiming that  during the period mentioned in the complaint they 
acted as the agents of the plaintiffs for the sale of the machinery upon 
a commission of ten per cent, and that they have fully accounted for and 
paid over to  the plaintiffs the entire proceeds thereof with the exception 
of a certain note and an open account. 

It is manifest that  the burden was upon the defendants to prove their 
plea of agency and that they had accounted to the plaintiffs in due 
course. According to the record, the only evidence offered by the de- 
fendant is a check for $306.16, drawn by the defendants in favor of 
John D. Worthington, receiver, and also a portion of a letter signed by 
the plaintiffs, tending to prove that  the defendants were acting as their 
agents in the sale of this machinery. But the defendants offer no evi- 
dence as to  what machinery had been sold by them, how much they had 
received for it, how much remained on hand, and how much they had 
paid over to  the plaintiffs. I n  this condition of the evidence, there was 
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nothing to show that the defendants had fully accounted, as the 
(667) agents of the plaintiffs, or had paid over thc proceeds of the sale 

of the machinery. The defendants tendered into court $137.69 
and offered to allow judgment against them for this amount. His 
Ilonor very properly submitted the case to the jury upon the issue of 
indebtedness. 

The defendants tendered certain issues as to whether the ,defendants 
were the agents of the plaintiffs in the sale of the machincry which his 
Honor declined to submit. This controversy could very well have been 
considered by thc jury under thc issue as submitted by the court. The 
form of issucs is of little consequence, if the material facts at  issue are 
clearly presented by them. Paper Co. v. Chronicle, 115 N. C., 147; 
Fleming v. R. R., 115 N. C., 676. 

The defendants assign error because his Honor, in his charge, con- 
veyed an expression of opinion "highly adverse and detrimental to the 
defendants." 

We have examined the charge of his Honor with care, and we do not 
think i t  is justly subject to such criticism. Thc case was one almost 
entirely of fact, and the only evidence offered was a verified account 
with thc plaintiffs and the check and a part of a letter hcrctofore men- 
tioned by the defendants. 

We think his Honor properly presented the matter to the jury. 
Affirmed. 

Cited: Power Co. v. Power Co., 171 N.C. 258; Potato Co. v. Jean- 
nette, 174 N.C. 240; Bivens v. R. R., 176 N.C. 417; Mnnn v. Archbell, 
186 N.C. 74; E'rskine v. Motor Co., 187 N.C. 832. 

JAMES F. AND W. E. PARROTT v. FANNIE I-IARDESTY ET AL. 

(Filed 20 October, 1915.) 

1. Judicial Sales-Mortgages-Equity of Redemption-Purchaser-Rights 
t o  Possession. 

The equity of redemption of a mortgagor of lands is subject to sale 
under execution under a judgment obtained against him, and the sheriff's 
deed made in pursuance thereof passes his interest to the purchaser and 
enables the latter to maintain his action to recover the lands from the 
mortgagor or his assignee. 

2. S a m e T i m i f a t i o n  of Actions-Adverse Possession-Evidence. 
Where the purchaser of land sold under execution acquires the sheriff's 

conveyance of the equity of redemption, and the right to recover possession 
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unless the same is barred by the adverse possession of one holding under a 
deed from the mortgagor and the note and mortgage assigned to him by 
the mortgagee, and it appears that  the deed was executed within five years 
from the commencement of the action and that  the assignment of the note 
and mortgage did not purport to operate upon the land, evidence of such 
adverse possession is held insufticient when the claimant, though testifying 
tha t  he had lived on the land for about eight years, and farmed i t  five years 
before he came into possession of it, does not state the character of the 
possession he had held, and the time elapsing between the execution of his 
deed and the time the action commenced, being insufficient. 

3. Appeal and Error-Assignment of Error-Rules of C o u r t C o u n s e l -  
Waiver. 

The rule requiring the assignment of errors in the record on appeal is 
for the benefit of the Court, and counsel cannot waive it. 

APPEAL by defendant from Connor, J. ,  a t  the May Term, 1915, (668) 
of CRAVEN. 

Action to recover land. Prior to 27 August. 1892, B. B. Mallison was 
the owner of the land in controversy, andvon that  day he conveyed the 
same to The Meadows Company by mortgage deed, to secure a debt 
therein set forth. On 1 January, 1906, the plaintiff and his brother ob- 
tained a judgment against said Mallison which was duly docketed in the 
county where the land is situate. On 10 February, 1908, the said Malli- 
son executed a deed to the defendant Mary F. Hardesty, purporting to 
convey said land, and on 10 Fcbruary, 1908, The Meadows Company 
assigned the debt and mortgage held by it to said Mary F. I-Iardesty, 
but this assignment did not profess to act upon the land described in tlic 
mortgage. Execution was issued upon the judgment obtained by the 
plaintiff and his brother, the land was sold thereunder and the plaintiff 
became thc purchaser, and a deed was executed to him in September, 
1911. 

This action was commenced 15 December, 1913. 
The only evidence as to who has been in possession of the land is 

that of E. H. Meadows, who testified: "Mv recollection is that the rent 
came to us through  alli is on up to the time this woman bought the 
mortgage. She may have paid it for Mallison," and the evidence of 
L. H. Hardests, who testified: "I know the land described in the com- 
plaint; my wife and I live on i t ;  we have been living there about eight 
years; I farmed i t  five years before I came into possession of it. We 
did not pay Mallison anything for the deed made for the land." 

There was a verdict and judgment for the plaintiff, and the defendant 
appealed, presenting only one contention in his brief, and that is that 
the possession by the defendant bars the plaintiff's right of recovery, 
and if not, that the defendant as the purchaser of the note and mortgage 
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of Meadows Company is in the rightful possession of tlie land and 
cannot be dispossessed by the plaintiff. 

Guion & Guion for plaintiff. 
W. D. McIver for defendants. 

ALLEN, J. When the plaintiff procured his judgment the defendant 
therein was the owner of the equity of redemption in the land, and this 
was the subject of sale under execution. 8. v. Pool, 27 N. C., 105; Mayo 
v. Staton, 137 N. C., 670. The dccd of the sheriff made pursuant to the 

sale passed this equity of redemption to tlie plaintiff, and was 
(669) sufficient to enable the plaintiff to maintain his action to recover 

possession of the land against the mortgagor, and the position of 
the defendant, who is the assignee of the mortgagor, is no better than 
his. Davis v. Evans, 27 N. C., 532; Black v. Justice, 86 N. C., 512. 

In  the last case, after citing the case of Davis v. Evans, the Court 
says: "Chief Justice Buffin, speaking for tllc Court in that c'ase, says: 
'We consider the equity of redemption whcn sold under execution, a 
legal interest to the extent, a t  least, of enforcing i t  by the recovery of 
possession from tlie mortgagor himself.' " It follows, therefore, that 
the plaintiff has shown title to the land in controversy, and was entitled 
to recover possession unless there is evidence of a possession in the 
defendants that would bar the plaintiff's right of action, and in our 
opinion it is insufficient to do so. 

The character of the possession of the husband of the feme defendant 
prior to the execution of the deed to her is not shown, and so far as 
the record discloses he was not holding adversely to any claim, and he 
may have been in possession by permission or as tenant, and the posses- 
sion by the defendants since the execution of the deed cannot be more 
than five years, as the deed mas cxecuted in 1908 and thc action was 
commenced in 1913. 

Nor can the claim of the defendant that she is rightfully in posses- 
sion as mortgagee be sustaincd, because i t  is expressly stated that the 
assignment of the note and mortgage to her did not purport to operate 
upon the land. Williams v. Teachey, 85 N. C., 402; Dameron v. Esk- 
ridge, 104 N. C., 621; Morton v. Lumber Co., 144 N. C., 31; Weil v. 
Davis, 168 N. C., 302. This is the only question presented in the brief, 
and i t  does not appear that the defendant asserted any claim as as- 
signees of the note and mortgage of Meadows Company, except that it 
entitled her to retain possession against the plaintiff. 

We call attention to the fact that there is no assignment of error in 
the record, and that  the rule requiring assignments to be made is for 
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the benefit of the Court and to enable it to properly examine cases upon 
appeal, and that counsel cannot waive the requirement of the rule. 

No error. 

Cited: Bank v. Sauls 183 N.C. 167; Miller v. Little, 212 N.C. 614. 

(Filed 20 October, 1915.) 

Costs-Successive Defendants-Sale of Interest-Subsequent Party. 
Where i t  appears, in a n  action involving the title to lands, that the 

defendant has since then sold his interest therein to another, and the 
latter, a t  his request, has been made a party defendant, and the plaintiff 
has succeeded in the suit, i t  is proper, in taxing the cost, to tax the one 
later made defendant with the cost incurred subsequent to his becoming 
a party, as  between the defendants; and to tax both parties jointly and 
severally with the costs, as  it affects the plaintiff. 

APPEAL by defendants from Connor, J., a t  the June Term, 1915, (670) 
of CARTERET. 

Motion to retax a bill of cost. 

iMoore & Dunn for the plaintiffs. 
Julius F. Duncan for the defendants. 

BROWN, J. This is an action in the nature of trespass, in which the 
title to land is put in issue by the pleadings. The jury found that the 
plaintiff is the owner of the land; that the defendant Coleburn com- 
mitted trespass thereon to the extent of $1. On a motion to retax the bill 
of cost, the defendant appealed from the ruling of the clerk to the judge. 

It appears that the plaintiff Willis conveyed his interest in the land, 
pending the suit, to one Gorham, and that the defendant Coleburn con- 
veyed his interest in the land to one J.  A. Royall. Both Gorham and 
Royall, upon their own applications, were made respectively, parties 
plaintiff and defendant, a t  March Term, 1913. The case was tried at  
June Term, 1914, with the result aforesaid. 

The trial judge, Daniels, adjudged that the cost of the action "be 
taxed against the defendants Royall and Coleburn, as the same appears 
to be due by each respectively." The appeal from the clerk was heard 
by Judge Connor, who adjudged that, as between the defendants Cole- 
burn and Royall, that Royall is liable for the costs of the action sub- 
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Lup~orv v. EXPRESS Co. 

sequent to his joinder in this suit, but that both defendants are jointly 
and severally liable to the plaintiffs for all the costs of the action. 

We think this ruling correct. The record shows that the defendant 
Royal1 came in practically as a substitute for Coleburn, and of his own 
accord, and that he adoptcd the answer of his codefcndant and made 
the cause his own. He is, thercfore, liable for all the costs of the action, 
as thc title to the land was adjudged against him. 

Affirmed. 

GEORGE A. LUPTON v. THE SOUTHERN EXPRESS COMPANY. 

(Filed 20 October, 1915.) 

1. Evidence-X-ray Photographs-Accuracy. 
X-ray photographs taken of a personal injury alleged to have been 

negligently inflicted by the defendant, in a n  action to recover damages 
therefor, may, with proper safeguards a s  to their accuracy, be used by 
the witness who has made them in explaining his evidence and be shown 
by him to the jury for their consideration and enlightenment. 

2. Same-Expert Testimony-ExElibits t o  Jury. 
Where a n  X-ray picture of a personal injury, pertinent to the inquiry 

in  a n  action to recover damages, has been made by a medical expert, who 
testifies to some experience in making such pictures, and i t  is a reason- 
able inference from his evidence that  it  was a n  accurate and true repre- 
sentation, and his whole evidence shows that he believes it  to be so, i t  
is sufficient evidence of the accuracy of the photograph for the expert to 
explain his testimony therewith and exhibit them to the jury. 

3. Appcal and  Er~or-Evidence-Statement of Contentions-Admissions. 
Where the evidenve of both parties is in harmony with the establish- 

ment of a certain fact, and the trial judge has erroneously stated it as  
a n  admission, the objecting party should have caused the correction to 
have been made a t  the time, and in this case no reversible error is found, 
the judge having clearly stated the contentions of the parties and applied 
the law applicable to the evidence. 

4. Instrurtions-Trials-Charge a s  a Whole-Harmless Error. 
The error complained of in the charge in this case is untenable, being 

taken to statements by the court of the contention of the parties, which 
arose from the evidence, and to single expressions taken from a paragraph, 
the charge, construed a s  a whole, being correct; and this applies to  a 
statement of the court, relating to the contention of the parties, that com- 
pensation cannot be awarded for physical pain and mental suffering, which 
taken alone would be error. 

(671) APPEAL by defendant from Connor, J., a t  the June Term, 1915, 
of CARTERET. 

758 
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Action t o  recover damages for personal injury. The plaintiff intro- 
duced evidence tending to prove that  while on the platform of the rail- 
road company a t  New Bern, for the purpose of taking passagc on thc 
train, an agent and erriployec of the defendant negligently ran a heavy 
truck against him, striking him violently in the back, causing him to 
fall, and the truck passed over one of his feet, t o  his scrious injury. 

The defendant introduced evidence tending to prove that  there was no 
negligence; that the plqintiff was standing on the platform holding to a 
post, and, as the truck passed liim that his foot slippcd and went under 
the truck. 

Dr.  Pollock, a witness for plaintiff, testified: 
I am a doctor of medicine. (Admitted to  be an expert.) Have had 

soinc experience in X-Ray work. Took X-Ray photograph of 
Lupton's foot, as shown by platcs in my hand. Took photo- (672) 
graphs of his right foot. No injury therc. Also of left foot. 
(Shows platcs to the jury. Defendant objects; overruled; defendant 
excepts.) Photograph of left foot shows that  bone of fourth toe of foot 
has been broken. Plate shows callous formed a t  broken place. This 
callous would cause pain and is permanent. Pain caused by callous on 
bone of fourth toe rubbing against bone of third toe. Friction sets up 
inflammation and causes pain. 

Cross-examination: Plate does not show injury t o  big toe, nor 
whether injury to  fourth toe was done in childhood or not. I did not 
examine or photograph Lupton's back. Know Dr. Primrose. He would 
possibly know, after examination, whether bones arc broken or not. 
Callous does not nccessarily form on both sides of broken bonc. X-Ray 
is only sure way, except by operation, to ascertain whether bones are 
broken or not. 

At the conclusion of the cvidence therc was a motion for judgment of 
nonsuit, which was overruled, and the defendant exceptcd. 

The court chargcd the jury, among other things, as follows: 
I n  this casc, counsel for plaintiff and defendant, during their argu- 

ment t o  you, have admitted that George A. Lupton, the plaintiff, while 
standing a t  or near the shed of the Norfolk Southern Railroad Com- 
pany, a t  New Bern, was struck by a truck being moved by employees of 
the defendant, the Southcrn Express Company; that  while engaged in 
conversation with Mr. Bell, to  whom he had just piid a bill, and while 
putting his pocketbook into his pocket, the truck struck him. Defcnd- 
ant excepted. Thcrc was a verdict and judgment for thc plaintiff, and 
the defendant exccpted and appealed. 

C. R. Wlzeatly and Abernathy & Davis for plaintiff. 
Julius F .  Duncan for defendant. 
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ALLEN, J. There is no objection to the description of the injury as 
disclosed by the X-Ray plates. The exception is only to the exhibition 
of the plates to the jury, and as there is nothing to show any variance 
between the plates and the description given by the witness, we might 
dispose of the exception upon the ground that the ruling permitting the 
jury t o  see the plates, if erroneous, is harmless. We are, however, of 
opinion that  i t  was competent to introduce the plates and to permit the 
jury to see them. 

What was said in Frank v. Bank, 37 N. Y. 'SU~.  Ct., 34, which is 
approved in Bank v. McArthur, 165 N. C., 374, in reference to the 
microscope, is equally pertinent as applied to the X-Ray: "The admin- 
istration of justice profits by the progress of science, and its history 

shows i t  to  have been almost the earliest in antagonism to popu- 
(673) lar delusions and superstitions. The revelations of the micro- 

scope are constantly resorted to in protection of individual and 
public interests. It is difficult to  conceive of any reason why, in a court 
of justice, a different rule of evidence should exist in respect to the 
magnified image presented in the lens of the photographer's camera and 
permanently delineated upon the sensitive paper. Either may be dis- 
torted or erroneous through imperfect instruments or manipulation, 
but that  would be apparent or easily proved. If they are relied upon 
as agencies for accurate mathematical results in mensuration and 
astronomy, there is no reason why they should be deemed unreliable 
in matters of evidence. Whenever what they disclose can aid or eluci- 
date the just determination of legal controversies, there can be no well- 
founded objection to  resorting to  them." 

It has been held in several cases in our reports that the ordinary 
photograph when shown to be a true representation and taken under 
proper safeguards is admissible in evidence (Davis v. R. R. Co., 136 
N. C., 115; Pickett v. R.  R., 153 N. C., 148), and the same rule pre- 
vails as to  photographs taken by the X-Ray process. 

"While a picture produced by an X-Ray cannot be verified as a true 
representation of the subject in the same way that  a picture made by a 
camera can be, the rule in regard t o  the use of ordinary photographs on 
the trial of a cause applies to photographs of the internal structure and 
conditions of the human body taken by the aid of X-Ray, when verified 
by proof that  they are a true representative. I t  has been held that, to  
constitute a foundation for the introduction of an X-Ray photograph 
in evidence, i t  is not essential that i t  appear that  i t  was taken by a 
competent person, nor that the condition of the apparatus with which it 
was taken and the circumstances under which it  was taken were such as 
t o  insure an accurate picture; but where it  has been shown by the evi- 
dence of competent witnesses that i t  truly represents the object it is 
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claimed to represent, tliere is sufficient foundation for its admission." 
17 Cyc., 420. 

"Photographs taken by X-Ray proccss are admissible upon the same 
principles under similar circumstances with like effect as ordinary pho- 
tographs." Enc. Ev., vol. 9, 775. 

"The accuracy of a properly taken X-Ray photograph of the bones 
of a living body will be judicially known." 1 Chamb. Mod. Ev., vol. 1, 
sec. 729. 

"The process of X-Ray photography is now as well established as a 
recognized method of securing a reliable representation of the bones of 
the human body, although they are hidden from direct view by the sur- 
rounding flesh, and of metallic or other solid substances which may be 
imbedded in the flesh, as was photography as a means of securing 
a representation of things which might be directly observed by (674) 
the unaided eye a t  the time when photography was first givcn 
judicial sanction as a means of disclosing facts of observation, and for 
tliat purpose S - R a y  photographs, or sciagraphs, or radiographs, as they 
are variously called, have been held admissible on the same basis as 
photographs. Bruce v. Reall, 99 Tenn., 303, 41 S. W. Rep., 445; Miller 
v. Dumon, 24 Wash., 648, 64 Yac. Rcp., 804; Chicago, etc., Electric Co. 
v. Spence, 213 Ill., 220, 72 N. E. Rep., 796; Carlson v. Benton, 66 Neb., 
486, 1 Am. Cas., 159, 92 N. W. Rep., 600; Geneva v. Rurnett, 65 Neb., 
464, 91 N. W. Rep., 275; 1 Wigmore Evidence, paragraphs 795-797. As 
is said in Mauch v. Hartford, 112 Wis., 40, 87 N. W. Rep., 816: ' I t  is the 
duty of courts to  use every means for discovering the truth reasonably 
calculated to aid in that regard. I n  thc performance of that  duty every 
new discovery, when it  shall have passed beyond the expcrimental stage, 
must necessarily be trcated as a new aid in the adrninistratiori of justice 
in the field covered by it. I n  that  view, courts have shown no hesita- 
tion, in proper cases, in availing tlicrnselves of the art  of photography 
by the X-Ray process.' " S. v. Matheson, 130 Iowa, 440. 

This case is also reported in 8 A. and E. Ann. Cases, and the editor 
states his conclusion, in the note on page 435, to be: "There seems to be 
no doubt of the admissibility of X-Ray photographs in evidence upon a 
proper occasion. It is now a recognized fact that  by the aid of proper 
apparatus a picture of the framework of the human body may be ob- 
tained tliat will more or less sharply define the skeleton and any foreign 
substance that may be lodged in the body. Therefore X-Ray photo- 
graphs are admissible in evidence when proper proof of their accuracy 
and correctness is produced. Miller v. Mintum, 73 Ark., 183, 83 S. W. 
Rcp., 918; Chicago, etc., Electric R. Co. v. Spence, 213 Ill., 220, 72 N. E .  
Rep., 796; Jameson v. WeM, 93 Me., 345, 45 Alt. Rep., 299; DP Forge 
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v. New York, etc., R. Co., 178 Mass., 59, 59 N. E. Rep., 669; Carlson v. 
Benton, 66 Neb., 486; 1 Ann. Cas., 159, 92 N. W. Rep., 600; Bruce v. 
Reall, 99 Tenn., 303, 41 S. W. Rep., 445. Sec, also, Frazer v. Cali- 
fornia St. Cable R. Co., 146 Cal., 714, 81 Pac. Rep., 29; Sias v. Con- 
solidated Lighting Co., 73 Vt., 35, 50 Alt. Rep." Carlson v. Benton, 66 
Neb., 486; Bruce v. Reall, 99 Tcnn., 303, and other cases cited in the 
note to the quotation from Cyclopedia of Law, support the text. 

There was also no error in permitting the jury to see the plates. 
The rule, based on want of confidence in the intelligence of jurors, 
formerly prevailed that jurors might hear but could not see, but it has 
been expressly repudiated in this State. Martin v. Knight, 147 N. C., 
578; Nicholson v. Lumber Co., 156 N. C., 59. 

I n  the first of these cases Justice Connor, discussing the propriety of 
permitting a jury to see a paper whose genuinencss was in con- 

(675) troversy, says: "The purpose of the evidence is to aid the jury. 
Why convey information through the sense of hearing and ex- 

clude the sense of swing? Can it be doubted for a moment that they 
would receive a clearer, inore intelligent view of the matter in contro- 
versy if permitted to have the explanation made with the aid of their 
sight? We know from experience that arguments in this Court are 
illuminated and our apprehcnsion of the matter in controversy made 
clearer by maps in cases involving the management of machinery or the 
situation of parties. I t  was supposed in tltc past that the average juror 
was not sufficient intelligent-cducated-to comprehend the fine shades 
of difference in handwriting. Whatever may be thought of the sound- 
ness of the reason in the past, it is manifest that it has but little force at  
this time. As education and intelligence have increased and the 
methods of illustration improved, the capacity of the 'average man' to 
write and pass upon the handwriting of others has advanced." 

It is true that thc witness who made the S -Ray  photographs does not 
say, in so many words, that the photograph is an accurate and true 
representation of the condition of the foot, but this is a reasonable 
inference from his evidence. He had sworn that lie would tell the 
truth; he was an expert and experienced in the manipulation of the 
X-Ray, and his whole evidencc sliows that he believed the photographs 
to he a true representation of the condition of the foot. 

His I-Ionor did not, a t  any time, tell the jury, as contended by the 
defendant, that the defendant admitted negligence, and if he errone- 
ously stated that counsel for the defendant admitted in the argument 
that the plaintiff was struck by the truck, it was the duty of counsel to 
correct his error. J,a Roque v. Kennedy, 156 N. C., 372. 

All the evidence for plaintiff and defendant showed that the plaintiff 
was injured by the truck, and the question in controversy was how the 
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injury occurred, and this was submitted to the jury under proper in- 
structions, which stated fully the contentions of the defendant. 

There arc other exceptions to the charge which need not be consid- 
ered separately. They consist principally of objections to statements of 
contentions of tlie parties, which arose upon the cvidence, and to single 
expressions taken from a paragraph, which are free from criticism when 
considered in connection with the context. We would not approve the 
expression that adequate compensation cannot be awarded for physical 
pain and inental suffering, standing alonc, but the whole charge shows 
that  his Honor was indicating the difficulty of fixing a money value 
for physical pain and mental suffering, which all admit, and that he 
instructed the jury that no damages could be awarded as punishment, 
and only a just compensation based on tlie evidence. 

Several exceptions are to charges favorable to the defendant. 
Thc motion for judgment of nonsuit is not discussed in the (676) 

brief and need not be considered, except to say that the evidencc 
in the record was sufficient, if believed, to establish the negligence of the 
defendant and damage to the plaintiff as thc proximate result thereof. 

We find no error upon the trial. 
hTo error. 

CLARK, C. J., concurs, especially in the proposition illustrated by the 
citation from 8. v. Matheson, 130 Iowa, 440: "It is the duty of the 
courts to use every means for discovering the truth, reasonably calcu- 
lated to aid in that regard. In  the performance of that duty, every 
new discovery, when it shall have passed beyond the experimental stage, 
must necessarily be treated as a new aid to the administration of justice 
in the ficld covered by it. In that view, courts have shown no hesita- 
tion, in proper cases, in availing themselves of the art of photography 
by the X-Ray process." This case is reported in 8 A. and E. Ann. 
Cases. 435, with annotations. 

When the question of the admissibility of photographs was first pre- 
sented to this Court, in Hampfon v. R. R., 120 N. C., 534, it was held 
by a divided Court that they were inadmissible, because the Court had 
never known of their being used; but the dissenting opinion in favor of 
their atlmissibility has ever since been held to be the law. In Lowmnn 
v. Ballnrd, 168 N. C., 16, thc Court disallowed the validity of service of 
process over the telephone by a divided Court, but this has since been 
allonwl, except as to summons (as to which the statute is silent) by 
chapter 48, Laws 1915. 

The admissibility of the X-Ray photography as evidence is now well 
accepted in jurisprudence. 
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Cited: Bane v. R. R., 171 N.C. 332; 8. v. Matthews, 191 N.C. 386; 
Butler v. Fertilizer Works, 195 N.C. 412; Eaker v. International Shoe 
Co., 199 N.C. 386; Sirnpson v. Oil Co., 219 N.C. 600; Hunt v. Wooten, 
238 N.C. 45. 

FRAXK HOLIIEN ET AL. V. JOHN A. ROYATJ,. 

(Filed 20 October, 1915.) 

1. Liniitations of Actions-Contract Price-Payment-Reasonable Time- 
Questions fo r  Jury. 

In  a n  action to recover the balance of the purchase price of lands, with 
allegation and evidence that  the defendant purchased thc interest therein 
of the several plaintiffs a t  a certain price upon agreement that  they should 
receive the same a s  the other owners of thc land, who had subsequently 
been paid a greater price, the defendant pleaded the statute of limitations, 
three years and a day or two having elalmxl since the transaction with an 
owner receiving a larger sum. There was evidence per- co&tra. IIcld, the 
character of the transaction, if established, implied that  the defendant 
should be given a reasonable time in which to pay the plaintifls this differ- 
ence in price, and this question of reasonable time n a s  one to be determined 
by the .jury, together with the question of whether the alleged agreement 
had been made. 

2. Contracbts-Purchase Pricc-Definite Sum-Pleadings-Issues. 
Where the plaintiff in  his action seeks to recover a certain sum in addi- 

tion to that  he has received from the defendant for his land, and the 
defendant denies that  he owes more than he has paid, with conflicting 
evidence as  to the extent of the plaintiff's interest in the lands, bnt the 
defendant does not seek to set aside the sale and there is no averment of 
imposition or f raud:  Hcld, no issue is raised in diminution or rebuttal 
of the plaintiff's demand, the question being whether or not the defendant 
had definitely agreed to l)ay this further snrn of rnouey. 

(677) APPEAL by defcndant from Danicls, J., a t  thc October Term, 
1914, of SAMPSON. 

Civil action. Action was instituted 29 January, 1914, and plaintiffs, 
three of the sistcrs of defendant, alleged and offered evidence tending to 
show that, in 1909, defendant bought of plaintiffs their interest In the 
land of their father, deceased, each for the sum of $75, and agreed that, 
if he had to pay any greater sum for procuring any of thc other inter- 
ests, he would come back and pay plaintiffs the amount of the differ- 
ence, making each and all of them equal; that  subsequently, towit, on 
28 .January, 191 1, defendant bought the interest of another sister, pay- 
ing therefor the sum of $200. The action is to recover for each of plain- 
tiffs $125-$375, tllc amount due as per terms of the alleged agreement. 
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Defendant denied the agreement as alleged, offering evidence in sup- 
port of his denial, and pleaded the statute of limitations in bar of the 
demand. There was evidence tending to show that one plaintiff lived 
two and a half nlilcs from defendant, another about three miles, and 
another about thirteen miles, and Mrs. Bradshaw twenty miles. 

There was verdict for plaintiff on the issue establishing the claim 
and on the statute of limitations. Judgincnt on the verdict, and de- 
fendant excepted and appealed. 

I. C. Wright, H. E. Faison for plaintiff. 
John D. Kerr for defendant. 

HOKE, J. The issue as to defendant's liability was properly sub- 
mitted to the jury, as a question of fact, and was resolved by them in 
favor of plaintiffs. 

In  the statute of limitations, i t  will be noted that defendant bought 
certain lands and paid the $200 to Mrs. Bradshaw for her part on 28 
January, 1911, and the action was commenced on 29 January, 1914, so 
that, if plaintiffs' cause of action accrued instanter on the payment of 
the money, the claim is barred. The court below, however, held that, 
under the terms of the agreement, if established, as claimed by plain- 
tiffs, the defendant had a reasonable time, after buying Mrs. Rrad- 
shaw's land, in which to pay tlie additional amount; that plaintiffs' 
cause of action did not accrue till such tiinc had elapsed, and 
referred i t  to the jury to determine "whether one or two days, (678) 
say two days," was a reasonable time or otherwm, etc. 

It is very generally recognized that when the time for the obligations 
of a contract to become effective is left indeterminate, a "rcasonable" 
time is to be allowed (Winders v. Hill, 141 N. C., pp. 694 and 705; 
Micl~ael v. Foil, 100 N. C., p. 178; Houghwont v. Roisanbin, 18 N. .J. 
Eq., 1). 315; Clark on Contracts, p. 433), and, in application of the prin- 
ciple, "When a contract is made to do an act which i t  is evident was not 
intended by the parties should or would be done until certain other 
things are done, the statute of limitations does not begin to run until a 
rcasonable time after such things are done." 1 Wood on Liinitations 
(2 Ed.),  p. 323. And, in this State, authority is to tlie effect that, where 
this question of reasonable time is a debatable one, it must be referred 
to the jury for dccision. Clam v. Lee, 140 N. C., p. 552; Blalock v. 
Clark, 137 N. C., p. 140. 

This being tlie doctrine, as it obtains with us, we concur in his 
Honor's view, that the present case comes within the principle. 

Under the facts and attendant circumstances, as they have becn at-  
ceptcd by the jury, it would have been a hard measure of justice to have 
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subjected defendant to an action in the courts by each and all of these 
plaintiffs, situate in different localities, and the very instant hc was re- 
quired to pay more for an interest than he had paid them, and, the 
time being left indeterminate by the agreement, he was properly allowed 
a reasonable time to "go back and pay them," and plaintiffs' cause of 
action, therefore, did not accrue till there was default in this obligation. 

We are not inadvertent to a line of decisions in this State which very 
insistently hold that, where a cause of action exists, mere ignorance of 
the facts constituting the same will in no wise prevcnt or interrupt the 
running of the statute. See Blount v. Parker, 78 N .  C., p. 128, and 
several other decisions to like effect; but, in these cases, i t  will he noted 
that the cause of action had accrued, whereas the present case has been 
decided on the ground that until a reasonable time had elapsed after the 
payment to Mrs. Bradshaw, no right of action had accrued to plaintiffs, 
and the statute, therefore, did not commence to run before that time. 

There are additional allegations in the answer, with evidence tcnding 
to show that the title to a good portion of the lands purchased was 
already in defendant, and there is also evidence on the part of plaintiffs 
tending to show that plaintiffs owned all that they purported to sell. 
But defendant docs not seek to set aside the sale, nor is there any aver- 
ment of imposition or fraud on the part of plaintiffs. The answcr here 

amounts to no more than this: that, accepting defendant's claim 
(679) in this respect to have becn est,ablished, the vendors did not have 

as great an interest in the property as both sides supposed, a t  
the time of the purchase, and we concur also in the ruling of his Honor 
to the effect that these averments of defendant's answer raise no issue 
in rebuttal or diminution of plaintiffs' demand. W e  are of opinion that 
the case has becn tried in accordance with our decisions, and the judg- 
ment in plaintiffs' favor is affirmed. 

No error. 

Cited: IIu,fl v.  R. R.,  171 N.C. 208; Jeanette v .  Hovey,  184 N.C. 142; 
Colt v. Kimhall, 190 N.C. 174; Mason v .  Andrews, 192 N.C. 138; 
Graves v. O'Connor, 199 N.C. 235; Etheridge v. R. R., 209 N.C. 331. 
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Sea FWD Co. v. WAY. 

M O R E H E A D  SEA T O O D  COMPANY, INC., r. R. C. WAY, THADLSG -1s 
R. C. WAY & GO.  

(Filed 20 October, 1915.) 

1. Contracts-Restraint of Trade -Interpretation of Statutes - Common 
I J ~ w .  

An incorporation of fish dealers in a seaport town, with provision in the 
bill of salr of each business to the corporation, that the seller will not 
engage or become in any may interested in the same business in that  and 
:In atljoining county, and a hundred miles from the town, for a 
period of ten years ; and i t  appearing that the business engaged in by the 
corporation was a t  least coextensive with the territory prohibited, and that  
the lrmsaction did not have the effect of lessening competition, is not pro- 
hibited by onr statute, chapter 41, section 5, subsecs., Laws of 1913, which 
c~ucepts from thc inhibition persoas, firms or corporations selling his o r  its 
business and good will to x competitor, and agreeing in writing llot to 
enter the bnsiness in cornpetjtion with the prircliaser in a limited territory, 
as  non- allowed by the common law. 

2. Contracts-Restrailkt of Tradepartial  RestraintReasonable Restric- 
tions. 

TJnder inodern conveniences and cl~anged business methods and cc~ndi- 
fioas the cornmon-law doctrine relating to transactions in restraint of 
trade has been modified and its meaning cnlnrgcd, the courts having soon 
recognized the distinction between contracts in general restraint and 
those in partial restraint of trade, sustaining the latter if they arc  not 
unreasonable. 

3. Same-Territory-Competition-Public Policy. 
h valid contract in partial restraint of trade, while primarily for the 

: ~ d v : m t a g ~  of the pnrchaser of a bnsiness, inures to the benefit of the seller 
by enhancing the ralue of the good-will and enabling him to obtain a better 
price for  the sale of his bicsiness, the test a s  to territory being whether the 
restraint agreed upou is such as  to afford a fair protection to the interest 
of the lvirty in whose faror  it is given. and no1 so largv a s  to interfere with 
the interest of the public; and such will not be held to be unreasoilable 
when they do not affect the public and go no further than to remove the 
danger to the purchaser of competition with the seller. 

APPICAL by dcfcndant from Bond, J., a t  the Junc Term, 1915, of 

Action to restrain thc defendant from engaging in the business of a 
fish dealer in Morchcad City in violation of an agreement wherc- 
by the defmdant agreed with the plaintiff, upon the plaintiff's 1680) 
purchasing his business, good will and certain personal property, 
not, to  carrv on, he concerned in or int,erested in said busincss of a fish 
dealer for a pcriod of tcn ycars, within onc hundred miles of Morcllcad 
City. 
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The plaintiff was duly organized on 14 March, 1914, and the defend- 
ant, one of the incorporators, was elected a director, vice president and 
general manager of the plaintiff; and he has continucd in these positions 
up to the commencement of this action. 

Prior to 14 March, 1914, the fish business of Morehead City was con- 
ducted by seven differrnt firms, composed of elcvcn individuals. These 
fish dealers opcrated boats about the waters of North Carolina, and did 
a large fish business in North Carolina, South Carolina, Georgia, and in 
thc northern and castern markets. They were the only fish dealers a t  
Morehead City, except two; but there are now, since the organization of 
the plaintiff, as many fish dealers in Morehead City as there were a t  
the time of the organization of the plaintiff. 

On 12 March, 1914, all of said eleven fish dealers formed the plaintiff 
corporation, known as Morehead Sea Food Company, and upon the 
organization of the company each entered into a contract of sale with 
the plaintiff, by which he sold his business and good-will as  a fish dealer 
to the plaintiff, and the personal property used in connection with his 
business, and in each bill of sale there was the following covenant: 

"The vendor hereby covenants with the purchaser that they will not 
directly, indirectly, solely or jointly, as principal, agent, manager or 
otherwise, he concerned or interested in the same business heretofore 
carried on as aforesaid by them within the counties of Carteret and 
Craven, in the State of North Carolina, and within one hundred miles 
from the town of Morehead City, aforesaid, for tcn years from thc date 
hereof, nor permit thcir names to be used in connection with such 
business." 

Upon the hearing of the motion to dissolve the restraining order 
theretofore issued, his Ronor continued the ordcr to the hearing, and 
thc defendant excepted and appcaled. 

Julius F .  Duncan and Guion & Guion for plnintifl. 
Moore & Dunn  for defendant. 

AI,LE?;, J. Two questions arc presented by the appeal: 
1. IS the agreeinent entered into between the plaintiff and the de- 

fendant a violation of the statute of this State rnacted to prevent illegal 
trusts and combinations in restraint of trade? 

2. If not, is the agreement unlawful under the common law? 
(681) The first question is answered by the statute (chapter 41, 

section 5, subsection I?, Public Laws of 1913), wherein i t  is pra- 
viclcd. "That nothing herein shall be construed to prevent a person, firm 
or corporation from selling his or its business and good will t o  a com- 
petitor, and agreeing in writing not to enter the business in competition 
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with the purchaser in a limited territory, as is now allowed under the 
common law." 

The contract under consideration comes within the class described 
in the statute, and is authorized by it, unless condemned by the common 
law. We must then examine the principles of the common law applica- 
ble to contracts of this character. 

In  thc early cases contracts in restraint of trade were very generally 
held to be void, as against public policy, upon the ground that they 
tended to lcsscn the opportunities of the party restrained to earn a live- 
lihood and to deprivc the community of the benefit of competition. 6 
Ruling Case Law, 785. The distinction was, however, soon recognized 
between contracts in general restraint of trade, which were held invalid, 
and tliosc in partial restraint of trade, which were sustained, if not 
unreasonable. 

The changes that have taken place in the methods of doing business, 
and the incrrased opportunities for communication, and the enlarged 
facilities for transportation have also materially modified the views of 
the courts as to what is an unreasonable restraint upon trade. Many 
new industries, unknown to thc ancient common law, have been devel- 
oped, which &kes it casicr for one engagcd in business to seek other 
cniployment when he has contracted to give up his old business, and this 
has reduced the hardship of such a contract upon the individual, and 
the danger to the community has been greatly reduced because of the 
increased opportunities to deal with distant communities. 

The good-will of a business was soon regarded as an important and 
valuable interest, which the law would recognize and protcct (20 Cyc., 
1276), and whilc there is authority for thc position that the sale of the 
good will of a business by implication will prevent the seller from 
prosccuting the same business in competition with the purchaser, the 
weight of authority seems to be that the purchaser can only protcct 
hilriself fully by a written agreement upon the part of the seller to 
rcfrain from cntering into thc same business. 

"Good faith requires of a party, who has sold the good will of a busi- 
ness, that he shall do nothing which tends to deprive the purchaser of 
its benefits and advantages. Upon a sale of the good-will of a business, 
without morc, the vendor is not precluded from setting up a precisely 
similar business in the vicinity. Upon the authorities it is settled that, 
if thc purchaacr wishes to prevent this step from being taken, Iic 
lnust see to it that provisions to that effect are insertcd in the (682) 
written contract,." 20 Cyc., 1279. 

This stipulation while primarily for the benefit of the purchaser, 
inures to the advantage of the seller by enhancing the value of the 
good-will, and while L L p ~ b l i ~  policy requires that every man shall be 
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a t  liberty to work for himself, and shall not be a t  liberty to deprive 
himself or the State of his labor, skill, or talent by any contract that he 
enters into, on the other hand, public policy requires that when a man 
has, by skill, or by any other means, obtained something which he wants 
to sell, lie should be a t  liberty to sell it in the most advantageous way 
in the market; and, in order to enable him to sell it advantageously in 
the market, it is necessary that he should be able to preclude himself 
from entering into competition with the purchaser. In  such a case the 
same public policy that enables him to do this docs not restrain him 
from alienating that which he wants to alienate, and, therefore, enables 
him to enter into any stipulation which, in the judgrne~lt of the court, 
is not unreasonable, having regard to the subject-matter of the con- 
tract." 6 Ruling Case Law, 793. 

T11~'re mas also a tendency in the early cases to establish as the stand- 
ard for determining the reasonableness of the contract, the duration of 
the contract as to time and the extent of the territory in which it was 
to operate; but under changed conditions, and in the effort to make the 
good-will a valuable asset, these tests have been abandoned, and the 
true test now generally applied is whether the restraint is such as to 
afford a fail- protection to the interests of the party in whose favor it is 
given, and not so large as to interfere with the interests of the public. 
16 A. and E. Anno. Cases, 254. 

As said in Southworth v .  Davison, 106 Minn., 110, "The rule, broadly 
stated, seems to he that no contract of this kind is void as being in 
restraint of trade when it operates simply to prevent a party from 
engaging or competing in tlic same business. Leslie v. Lordlard, 110 
N. P., 519." In othcr words, the good-will of a business being recog- 
nized as intangible property, which the owner may sell, and it being for 
the benefit of the seller that it should be sold for its full value, and it 
bcing necessary for the protection of the purchaser that the seller should 
not, after the sale, enter into competition with him, contracts restrain- 
ing the seller from engaging in the same business are upheld, and they 
are not unreasonable if they go no further than to remove the danger 
to thc purchaser of competition with the seller. 

The opinion in Anchor Electric Co. v. Haukes,  171 Mass., 101, con- 
tains a learned and instructive discussion of the auestion. In  that case 
the business managers of three corporations agreed to form a new cor- 

poration, of whicli they were to be the officers and directors. Each 
(683) corporation was to sell its assets and good-will to the new cor- 

poration, and as a part of the contract of sale cacli corporation 
represented by the managers agreed that it would not in any way inter- 
fere with or compete with thc business of the new corporation for a 
period of five years. 
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The contract was sustained, and, among other things, the Court said: 
"Whenerer one sells a business, with its good-will, it is for his benefit, 
as well a s  for the benefit of the purchaser, that he should be able to 
increase the value of that which lie sells by a contract not to set up a 
new business in competition with the old. The right to make reasonable 
contracte of this kind in connection with the sale of the good-will of a 
business is well established. Rut the particular provisions which are 
reasonably i~ecessary for the protection of the good-will of many kinds 
of busincss are very different now from those required in the days of 
Queen Elizabeth. Then the courts had occasion to inquire whether a 
limitation upon the riglit to engage in tlie same business as that sold 
was unrca~onable because it included a town instead of a single parish, 
or ext,ended a distance of ten miles instead of five. Now tlie ~ & s e  of 
Lords in England has held, by a unanimous decision in a rccent case, 
that such a limitation which covered the whole world was not unreason- 
able. Because in early times it seemcd inconceivable that an agreement 
to refrain from establishing a business of the samc kind anywherc in 
the kingdom should be necessary to tlie protection of the good-will of 
any existing business, it was laid down as an arbitrary rule that agree- 
ments .so comprehensive in their terms were void. Thus the distinction 
betwecn a gencral restraint of trade and a partial restraint of trade 
grew up. Contracts applying to any territory less than the whole king- 
dom were considered in reference to tlieir ucasonableness, having regard 
to the purpose for which the contract was made. By the unanimous 
dccisiori of the House of Lords, in the case of Nordenfelt v. Maxim 
Nordevfelt Guns and Ammunition Co. (1894), App. Cas., 535, affirming 
the unanimous judgment of the Court of Appeals in (1893) 1 Ch., 630, 
it is now held in England that a covenant unrestricted as to space, not 
to engage in a particular kind of business for twcnty-five years, made in 
connection with the sale of tlie property of a manufacturing cstablish- 
ment, is valid, if, having regard to the nature of the business and the 
limited number of its customers, it is not wider than is necessary for 
the protcction of the covenantee, nor injurious to the public interests of 
the country, as were found to be the facts in that case." 

Our Court has announced the same principle in Cowan v. Fairbrother, 
118 N. C., 412; Kramer v. Old, 119 N.  C., I ;  and in Shute v. Heath, 
131 N.  C., 282. 

The Court said, in the first of these cases, speaking of thc seller 
and the purchaser: "Thc one sells his prospective patronage and (684) 
the other buys the right to compete with all others for it, and to 
be protected against competition from his vendor. Thc law intends that 
the one shall h a w  the lawful authority to dispose of his right to com- 
pete, but restricts his power of disposition territorially, so as to make it 
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only co-extensive with the right to protection on the part of the pur- 
chaser. To the extent that the contract covers territory from which the 
vendor has derived and will probably in future derive no profit or 
patronage, it needlessly deprives the public of the benefit of open 
competition in uscful business, and of the services of him who sells 
without any possible advantage to his successor. When the reason upon 
which a law is founded ceases, the rule itself ceases to operate. The 
older rases in which the courts attempted to fix arbitrarily geographical 
bounds beyond which a contract to forbear from competition would not 
bc enforced have given way to the more rational idea of making every 
case dependent upon the surrounding circumstances, showing the extent, 
as to time and territory, of the protection needed. . . . Where the 
nature of the business was such that complete protection would not be 
otherwise afforded, the restraint upon the right to compete has been 
held good in one or more cases where i t  applied to a State or to a 
houndary including several States," and in the second: "The courts in 
later years have disregarded the old rules by which it was sometimes 
attempted arbitrarily to fix by measurement the geographical area over 
which a contract in partial restraint of trade might be made to extend, 
and to prescribe a limit of time beyond which it could not be made to 
operate. The modern doctrine is founded upon the basic principle that 
one who, by his skill and industry, builds up a business, acquires a 
property a t  least in the good-will of his patrons, which is the product of 
his own efforts (Cowan v. Fairbrother, 118 N. C., 406), and has the 
fundarncntal right to dispose of the fruits of his own labor, subject only 
to such restrictions as are imposed for the protection of society, either 
by cxprcss enactments of law or by public policy. (Hughes v. Hodges, 
102 N. C., 239; Bruce v. Strickland, 81 N. C., 267.) But the property 
that one thus creates by skill, or talent and industry, is not marketable 
unless the owner is at  liberty to sell his right of competition to the full 
extent of the field from which he derives his profits, and for a reasonable 
length of time. . . . The test of the reasonableness of the territorial 
limit covered by such contracts is involved in the question whether the 
area described in the contract is greater than i t  is necessary to make it 
in order to proteot the purchaser from competition in his efforts to hold 
and to get the full bcnefits of the business or right of competition bought 

by him," and in the third: "Contracts in partial restraint of 
(685) trade can be made and enforced of common right. This Court 

said, in Kramer v. Old, 119 N. C., 1 : 'The modern doctrine is 
founded upon the basic principle that one who, by his skill and industry, 
builds up a business, acquires a property at  least in the good-will of 
his patrons, which is the product of his own efforts, and has the funda- 
mental right to dispose of the fruit of his own labor, subject only to 
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such restrictions as are imposed for the protection of society, either by 
express enactment of law or by public policy.' An indefinite restriction 
as to duration will not make such contract void. Kramer v. Old, supra. 
But there must be a definite limitation as to space; and the reasonable- 
ness of such limitation will depend upon the nature of the business and 
good-will sold, A contract, for instance, for a valid consideration not 
to engage in the manufacture of firearms in general use would be al- 
lowed to cover a larger extent of territory than would a contract not to 
engage in the manufacture of timber or the ginning of cotton. And the 
test of that reasonableness is whether the space or territory is greater 
than is necessary to enable the assignee to protect himself from com- 
petition on the part of the assignor, and thereby to get the benefits of 
what he has bought." 

Applying these principles, we are of opinion that the contract is not 
illegal, as it is limited as to time, ten years, and it is not coextensive 
with the territory in which the defendant could enter into competition 
with the plaintiff, as the territory embraced in the contract is one hun- 
dred miles from Morehead City, and the field of competition extends to 
South Carolina, Georgia, and the northern and eastern markets. 

It aIso appears that the plaintiff has not attempted to prevent others 
from engaging in the same business and that the public has not been 
deprived of the benefit of competition, as there are as many persons 
doing business as fish dealers in Morehead City now as a t  the time of 
the organization of the plaintiff company. 

Affirmed. 

CLARK, C. J., dissenting: Prior to 12 March, 1914, the fish business 
a t  Morehead was conducted by 7 different firms, consisting of 11 indi- 
viduals. They operated boats in all the waters of North Carolina and 
comprised all the fish dealers at  Morehead (except two small dealers), 
an! conducted 90 per cent or more of the fish business a t  that point, and 
did a Iarge fish business, not only in North Carolina, but in South 
Carolina, Georgia, and in the northern and eastern markets. These 
dealers bought in competition with each other from the fishermen 
operating boats at  various places, covering practically the entire fishing 
area of eastern Carolina, packing and shipping the product to various 
markets of the country. 

The radius of 100 miles named in the contract, the validity of which 
is in question, made a circumference beginning beyond Southport 
in the southwest to Nag's Head to the north, and reaching inland (686) 
to Rocky Mount, taking in Wilson, Goldsboro, Clinton and Wil- 
mington, besides 100 miles out to sea, covering also Albemarle and 
Pamlico and other sounds and rivers flowing into them. 
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This contract of 12 March, 1914, created a "combine" of all the fish 
dealers above mentioned, each of whom entered into an agreement that  
they would not "directly, indirectly, solely or jointly, as principal, 
agent, manager or otherwise be concerned or interested in the same 
business heretofore carried on as aforesaid by them, within the counties 
of Carteret and Craven, in the State of North Carolina, and within 100 
miles from the town of Morehead aforesaid, for 10 vears from the date 
hereof, nor permit their names to  be used in connection with such busi- 
ness." This simply created a "Fish Trust," and is as much a violation 
of the State and Federal Antitrust Law as the American Tobacco Com- 
pany, the Standard Oil Trust, or any of the other great trusts which 
have been dissolved by the decisions of the United States Supreme 
Court. The object, of course, is exactly the same, i, e., to put down the 
price of fish when sold by the fishermen, and to put up the price when 
selling to  the consumers, and make profits by the familiar process of de- 
stroying competition. 

There is no analogy between this proceeding and the ordinary one of 
selling one's good-will in a local business, as a dentist, physician, or 
editor, and protecting the conveyance of the good-will by agreeing not 
to  compete for a limited time and in a limited territory-both of which 
limitations must be reasonable. This is not an agreement that is rea- 
sonable, either in the extent of the territory or the duration of time, nor 
has i t  the feature of such contracts, when valid, that  the vendor will not 
enter into competition with the vendee. Here the competitors all com- 
bine and create a monopoly in the vendors. 

The defendant, one of the firm of Way Bros. & Co., having no knotvl- 
edge of any other business, having been engaged in the same all of his 
life, was forced, in order to  earn a livelihood, to  engage in business as a 
fish dealer in Morehead, and was handling from 50 to 70 boxes of fish 
per day, and was buying fish from fishermen in the waters of eastern 
Carolina and a t  Morehead, in competition with the plaintiff, when the 
latter resorted to  the court of equity to restrain him. The defendant'was 
not conducting the business in the name of Way Bros. & Co., who had 
entered the combine, and if he was he was not subject to an i~ijunction 
in repudiating an illegal contract, whose formation was indictable under 
the "antitrust" statute, but was doing business under the firm name of 
B. C. Way & Co. As soon as he entered the business in competition 
with the "combine" the price of fish to the fishermen advanced at once 

from one to  three cents per pound, while a t  other points within 
(687) the 100-mile radius, where the defendant could not compete for 

lack of funds, the price was kept down. The injunction was sued 
out by the plaintiff to  prevent open competition in the market, to pre- 
serve which the antitrust statute was passed. 
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The contract under which the plaintiffs ask for this equitable relief 
is void: ( I )  because against public policy, (2) because the area at- 
tempted to be embraced therein is unreasonable, (3) because such con- 
tract creates a virtual monopoly of the fish business, over nearly the 
whole sea front of this State, in the hands of tlle plaintiff company, and 
prevents competition both in buying and selling fish. It takes from the 
fishermen reasonable returns in the sale of their "catch" by reason of 
the lack of competition and enhances the price to consumers for the 
same reason. 

The covenant on its face shows no consideration except compensation 
for the personal property put into the "con~bine," against which stock 
was issued. There was no consideration named for the agreement not to 
compctc. Indeed, the true consideration was the monopoly of the 
hsiness, which is illegal under tlle statute and makes the whole con- 
tract void. 

Even if this combine could be likened to the cases where a doctor or a 
dentist sells his business and good-will, and in order to guarantee such 
conveyance of the "good-will1' stipulates that he will not practice within 
a certain territory within a certain time, this contract would be unrea- 
sonable by reason of the great space covered by a radius of 100 miles in 
evcry direction and ten years duration. 

But in truth there can be no analogy between cases where one man 
sells his personal business to another with a reasonable stipulation to 
preserve the good-will of the business and this instance where practi- 
cally all tllc dealers in a prime article of necessity, fish, oysters and the 
like, at  the chief center of that industry enter into a combination whose 
cvident intent and necessary effect is to create a monopoly for the pur- 
pose of reducing (as has been shown was the case here) the selling price 
of fish in the hands of those who catch them and to raise the selling 
p i ce  to the consumer. 

There are affidavits in this record by more than 100 fishermen that the 
plaintiffs' combination, locally known as the "Fish Trust," has affected 
con~petition and the price. Naturally this would be so, and i t  is hard to 
realize any other motive for its formation than to make larger profits 
for thc company as a middleman by reason of the destruction of compe- 
tition. It is true that there is no express agreement to fix prices, as in 
S. v. Craft, 168 N. C., 208. Neither was there such express agreement 
in the combination and the absorption of rival companies which were 
held illegal and ordered to be dissolved in the Standard Oil case, 221 
U. S., 1, and American Tobacco Co. case, ib., 106. 

In  Cowan v. Pairbrother, 118 N. C., 407, relied upon by the (688) 
plaintiff, there was an agreement not to publish a competing 
paper in this State for ten years. In its very nature this could not 
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seriously affect the public, because there is free opportunity to establish 
newspapers, which are largely the product of the individual ability of 
the editors. But the fish business is a necessity to the public and the 
sale by the fishermen of their product in a competitive market is the 

4 are en- right of the more than 1,000 men whom this record show.. 
gaged in this State in catching fish for market. 

In  Wooten v. Harris, 153 N. C., 46, it was held that while a merchant 
could sell his good-will in that business and could protect the convey- 
ance thereof by agreeing not to again engage in such business in that  
town or "near enough thereto to interfere with the vendee's business," 

4 was one yet an agreement might be invalid "if it was shown that thi; 
of many similar contracts tending to engross or monopolize any given 
business, or the sale of any article within the territory named." 

The General Assembly of 1913, ch. 41, intended to make more stren- 
uous, and not less so, the laws against illegal trusts. The second proviso 
in subsection F,  sec. 5, of that chapter, "Provided further, that nothing 
herein shall be construed to prevent a person, firm or corporation from 
selling his or its business and good-will to a competitor and agreeing in 
writing not to enter business in competition with the purchaser in a 
limited territory as is now allowed under the common law," applieb only 
to a bona fide sale of the L'good-will" to the competitor, when the vendor 
goes out of the business himself. It permits in such cases protection of 
the good-will by permitting the vendor to agree not to compete within 
reasonable limits and within reasonable time. It has no application to a 
"combine" like this where the vendor goes into the combination or 
where the extent of territory and length of time are unreasonable. The 
territory here covered embraces practically nearly the entire territory 
in which fish can be taken in the waters of this State, including Albe- 
marle and Pamlico sounds, the Cape Fear, Neuse and Tar rivers, and 
the lower part of Roanoke and Chowan rivers-in short, almost the 
entire water front of North Carolina and the rivers, streams and sounds 
that flow to the east. 

Was it ever heard of that a stockholder in a railroad company, or 
other enterprise affecting the public generally, could contract that he 
would not take part in building another railroad, or sharing in the pro- 
motion of another enterprise of public interest? Aside from being in 
violation of the antitrust statute, such contract would be contrary to  
public policy, which encourages not only competition, but the promotion 
of public enterprises such as increasing the supply of food. Certainly a 
court of equity would not give its aid to the enforcement of such 

contracts. 
(689) I t  is not objectionable that many men should join their capital 

to create a large corporation. That may be, indeed, desirable by 
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making possible the reduction of expenses and furnishing accommoda- 
tion to the public at  a lesser rate. What is objectionable is binding its 
members not to take any part in other similar enterprises, which will be 
for the public benefit, thus reducing competition, when the public in- 
terest requires the increase of facilities in furnishing food or other pub- 
lic benefits. 

A large number of people are interested in catching fish as a liveli- 
hood, and a very much larger proportion of them are dependent, more 
or less, upon fish and oysters for food. A great combination like this, 
that strikes at  those who catch fish and take oysters as a means of 
livelihood and a t  those who consume them, is in its nature even more 
deleterious, if possible, to the public interest than the great Tobacco 
Trust which dealt with an article of luxury, and not of food. 

The antitrust law of 1913, ch. 41, was passed to give not less, but 
more effective protection to the public. The proviso therein, permitting 
a person to sell his business and good-will to another, cannot be con- 
strued to destroy the entire act. Succeeding the proviso to which such 
great effect is attributed, and in the same section, is this further proviso: 
"Provided, such agreement shall not violate the principles of the com- 
mon law against trusts and shall not violate the provisions of this act." 

A great lawyer in England once said, as quoted by Macaulay, that he 
"could drive a coach and six through any act of Parliament." Certainly 
the entire fishing fleet of North Carolina should not be sailed through 
this act because an incidental provision therein permits a man to sell the 
"good-will" of his business and to secure its conveyance by agreeing to 
abstain from exercising that business for a reasonable time and within 
reasonable limits. I t  ought not to be construed to permit such a "com- 
bination" as is here provided for of the entire fish and oyster industry of 
North Carolina by the middlemen who buy the product from the fisher- 
men and resell it to the public. 

Cited: Bradshaw v. Millikin, 173 N.C. 434; Mar-Hof v. Rosen- 
backer, 176 N.C. 331; Hill v. Davenport, 195 N.C. 272; Scott v. Gillis, 
197 N.C. 227; Moskin Bros. v. Swartxberg, 199 N.C. 544; Lilly & Co. v. 
Saunders, 216 N.C. 175; Oil Co. v. Gamer, 230 N.C. 500; Ice Cream Co. 
v. Ice Cream Co., 238 N.C. 321, 323. 
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R. E. BELCHI4CR AND WIFE, LUCY, AND T. E. JOYNER Y. J. P>. COBB. Ai)hrrh- 
1STILAToR O F  WILLIAM WILLIAMS, ET ALS., 1 ~ ~ 1 ~ s  AT LAW 01 WILLIL\M 
WILLIAMS. 

(Filed 20 October, 1915.) 

1. Judgments-Not Signed by Judge-Validity. 
The validity of a judgment entered in the course and practic2e of the 

courts is not affected by tlie fact that i t  is not signed by th r  presiding 
judge a t  the bottom. 

2. Trusts  a n d  Trustecs-Estates-Title i n  Controversy-Duty of Trustee. 
I t  is the duty of the trustee to defend and protect the title to the trust 

estate when in controversy and to defend the action in ~ o o d  faith. 

3. Sanic-Courts. 
Where a n  estate is held in trust for infant cestuis q?se t r u s t m f ,  and 

their rights thereunder are  in controversy, i t  is for the courts, anct not for 
the trustee, to pass upon them. 

4. Trusts a n d  Trustees--Consent Judgment-Surrender of Rights. 
Where a trustee has successfully established the trust estate in a n  action 

calling its validity in question, by the judgment of the court, he may not 
thereafter consent to a judgment to be entered decIaring invalid t l ~ r  instru- 
ment creating the trust, and thus destroy the rights of the c.c.vt?ri.s que 
trustent thereunder. 

5. Same-Pleas i n  Bar-Estoppel. 
A consent judgment rests upon an agreement of the parties to the action, 

and is not the judgment or decree of the court. Hence, a judgment alone 
consented to by a trustee in  excess of his authority and in surrender of the 
rigkts of the eesttcis gue trustend under a judgment theretofore oblained 
will not operate in bar of their rights, for as  to them tlie judgmerrt is null 
and void. 

6. Trusts and  Tmstees-Consent d u d y n e n t R c l i n q u i s h i n g  Eights-Con- 
sideration. 

Where the cesluis que tl-ustcnt are seized of a vested remainder in See 
under the deed of trust, and in an action involving the validity of the deed 
the trustee has successfully defended to judgment and then consent.; to a 
judgment relinquishing tlie rights of the cestuis que trustent thereunder, 
the legal elfect of the consent judgment is that  of a conveyance of the trust 
estate without consideration, and is null and void. 

(690) APPEAL by plaintiffs from Connor, J., a t  the March Term, 
1915, of PITT. 

Civil action. His Honor rendered judgment sustaining a plea in bar, 
and the plaintiffs appealed. 

Albion Dunn for the plaintiffs. 
Henry G. Gilliam, Donnell Gilliam, F. G .  James ck Son and P. M. 

Wooten for defendants. 
778 
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BROWN, J .  This action is brought to recover certain funds belonging 
to the estate of William Williams, deceased, in thc possession of his 
administrator, and claimed by his codefendants, the heirs a t  law and 
distributees of the intestate. 

This property is claimed by plaintiffs as the beneficiaries and cestuis 
que trustent in a deed executed on 17 November, 1902, by William Wil- 
liams to R. L. Joyner, trustee, conveying the real and personal cstate of 
said Williams in trust to manage and invest thc same and apply the 
income to the support of said Willianx during his life, and after his 
death "to convey and deliver the balance of said estate to the following 
named persons and in the following proportions, that is to say, he shall 
convey and deliver to Eli Joyner, son of R. L. Joyner, one-half of the 
same, and to Lucy Flanagan, daughter of James Flanagan, tlic other 
half thereof, and if either shall div before the said William 
Willianls lcaving no issue, thcn the d io le  to be conveyed and (691) 
delivered to the survivor." The said Eli and Lucy arc plaintiffs 
in this action. 

It appears that William Williams has been declared an inebriate- 
lunatic by proceedings alleged to be irregular, and that J .  R. Davis was 
appointed his guardian, and that on 17 December, 1903, he instituted an 
action in the Superior Court of Pitt  County to declarc void said deed to 
Joyner and to recover the estate of said Williams from Joyner's pos- 
session. 

The  trustee, ,Joyner, answered, and stated, among other things: "That 
as trustee of thc said William Williams nothing has ever come into his 
hands belonging to said estate, and that he will await an adjudication of 
this cause; but if the court shall be of the opinion that the said William 
Williams was fully competent to exccute the trust made to this defcnd- 
ant, then he is willing to accept said trusteeship and eiideavor to carry 
out its provisions." 

This action came on to bc tried before Neal, judge, and a jury, at  
March Term, 1907, and a t  tlie conclusion of the evidence a motion to 
nonsuit tlie plaintiff was sustained. 

On 18 Decembcr, 1902, proceedings for partition were coininericed in 
said county for division of the estatc of Eli Williams among his heirs 
a t  law, all of whom were parties. William Williams was an heir at  law 
of said Eli and derived his entire estate from him. In  that proceeding 
it was adjudged, among other things, "that R. L. Joyner, trustee of Wil- 
liam Williams, is the owner of an undivided one-half interest in and to 
the lands described in the petition," and directed the payment by the 
commissioner to said trustee of a certain part of the proceeds of thc sale. 
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Judge Neal sustained the motion to nonsuit upon the ground that the 
aforesaid partition proceedings and decree were an estoppel upon the 
heirs, distributees, and representatives of William Williams, and con- 
firmed the title of Joyner, trustee, under the deed. There is a judgment 
to that effect in the record, as follows: 

NORTH CAROLINA-Pitt County. 
Superior Court, March Term, 1907. 

(Title of cause.) 
Before Hon. W. H.  Neal, judge, presiding. 
This cause conling on for hearing, and a t  the conclusion of the evi- 

dence introduced on behalf of both the plaintiff and the defendants, his 
Honor announced his purpose to instruct the jury that the plaintiff was 
not entitled to recover of the defendants or either of them in this action 
for the reason that the record of the proceedings in the suit of Edward 
Flanagan et als. v. W. W. Cobb et als., for the sale of the lands of Eli 

Williams, deceased, instituted before the clerk of the Superior 
(692) Court of said county on 18 December, 1902, together with all 

orders and decrees entered therein, constituted an estoppel of 
record against the plaintiff which precluded his recovery in this action 
both in respect to the sum of $2,150, one-half of the interest of William 
Williams in the proceeds of the sales of the lands of Eli Williams, de- 
ceased, paid each to Oscar Hooker, assignee, and R. L. Joyner, trustee, 
as alleged in paragraph 18 of the complaint, as well as the $5,000 or 
more, the interest of William Williams in the personal assets in the 
hands of the administrator of Eli Williams, whereupon, in consequence 
of such intimation of his Honor, the plaintiff was allowed to submit to a 
judgment of nonsuit, for the purpose of an appeal to the Supreme Court 
to test the correctness of his Honor's rulings as aforesaid. It is further 
ordered and adjudged that the cost of this action be taxed against the 
plaintiff J .  R. Davis, guardian of William Williams. 

It is true that this judgment is unsigned at  bottom, but that does not 
invalidate it. Keener v .  Goodson, 89 N. C., 273. There is another 
formal judgment of nonsuit signed by Judge Neal, copied in appellants' 
brief, that we fail to find set out in the record. It is admitted that the 
appeal to the Supreme Court by the plaintiff J .  R. Davis, guardian, was 
never perfected, but was abandoned. Thereupon at  April Term, 1907, 
Judge Lyon presiding, a judgment by consent of all parties, including 
R. L. Joyner, trustee, was entered, declaring the deed in trust of 17 
November, 1902, null and void; that it be vacated and set aside, and 
that the plaintiff Davis, guardian, recover of Joyner, trustee, as well as 
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of the administrators of Eli Willianis, the entire est,ate of William 
Williams in their possession. 

This consent judgment is pleaded as an cstoppel in bar of this prescnt 
action. The judge below sustained the plea and dismissed it. The 
correctness of this ruling is the only question before us. 

It is contended that the consent judgment is void: (1) because it is 
admitted that the cestuis que trustent were not parties to the action; 
(2) because it is admittcd that they were infants a t  the time, and, there- 
fore, the consent judgment is void as to them, it appearing upon its face 
that the trustee made no defense, but wrongfully surrendered their 
rights. - 

As a general proposition, i t  is held that, it being the duty and within 
the power of the trustee to defend the estate committed to his care, he 
may institute or defend actions relating thereto without joining the 
cestuis que trustent as parties, and in the absence of fraud, they are 
bound by the judgment rendered therein. Accordingly i t  was held in 
Hancock v. Wooten, 107 N.  C., 9, that in an action to set aside a fraudu- 
lent assignment, the cestuis que trustent are not necessary parties, and 
they will, in the absence of bad faith on the  part of tlie trustee, hc bound 
by his acts. In  that case the assignment was for the benefit of a 
large number of creditors and the deed conferred many duties (693) 
and powers upon the trustee. It may well be doubted if that 
principle will apply to such a trust as the one before us, which, so far as 
these plaintiffs are concerned, is a naked trust, the only duty imposed 
and the only power conferred upon the trustee being to convey and 
deliver t o  the plaintiffs, a t  Williams' death, the property described in 
the deed. Mr. Perry holds that if the object of the action is to destroy 
or chargc the estate of the cestui que trust, he is a neccssary party. 
2 Perry on Trusts, sec. 883. But it is not necessary to decide that 
controversy now. We are of opinion that tlie second ground upon which 
the plaintiffs rest their case is sound in law as well as in morals. 

Mr. Justice Lamar, now of the Supreme Court of the United States, 
said, in respect to this subject: "It required neither express power in the 
deed nor an order from the chancellor to authorize or require the trustee 
to defend the estate committed to his care. That  was a prime duty 
imposcd by his appointment." Miller v. Butler, 49 S.  E. Rep., 755. 

Perry declares that it is the duty of the trustee to defend and protect 
the title to the trust estate and to defend the action in good faith. Perry 
on Trusts, sec. 328. But this proposition is self-evident. It is all the 
more true where the rights of infants are a t  stake. 

The trustee's plain duty was to defend their inteiests before the court. 
I t  has been held that a guardian ad litem or next friend has no power to. 
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submit for the infant his cause to  arbitration, even though the sub- 
mission be a rule of court. Milsaps v. Estes, 134 N. C., 486. 

It is contended that  the trustee Joyner had no defense, as Williams 
had been declared to  be a person non compos. I t  is for the court and 
not for the trustee or guardian to pass on the infant's rights. But in 
this instance the trustee had a very potent defense. He  had made it a t  
the trial before Judge hTeal and the court had pronounced judgment in 
his favor, confirming the title of the cestuis que trustent. The plaintift' 
Davis had taken an appeal to  the Supreme Court and abandoned it. 
Not only did the trustee Joyner have an apparently good defense, but 
he had asserted it and won his case. Notwithstanding the fact that he 
had a judgment in his favor, a t  next term of the court, before Judge 
Lyon, this trustee consented to another judgment setting aside the one 
in his favor which validated the title of the cestuis que trustent and de- 
claring that the plaintiff J. R. Davis, guardian of William lITilliams, is 
the owner of and entitled to  the estate of William Williams, and that the 
deed in trust to  Joyner of 17 November, 1902, be declared null and void. 

It is not necessary for us to hold that such a complete and unwar- 
ranted surrender of the estate of his cestuis que trustent by the trustee 
is some evidence of fraud, but we do say that it was plainly beyond his 
power to  make, and in this particular it matters not whether the cestuis 

que trustent are infants or adults. 
(694) A judgment by consent is not the judgment or decree of the 

court. It is the agreement of the parties, their decree, entered 
upon the record with the sanction of the court. It is the act of the 
parties rather than that  of the court. Harrison v. Dill, ante, 542; 
Lynch v. Loftin, 153 N. C., 270. 

The cestuis que trustent under the deed were seized of a vested re- 
mainder in fee in the estate of William Williams, the title t o  which had 
been confirmed in them by the judgment of the Superior Court a t  March 
Term. The legal effect of this consent decree a t  April Term was to  
convey the entire estate of the cestuis que trustent t o  the plaintiff Davis. 
The consent judgment was nothing more or less than an attempted 
absolute conveyance, without even any consideration of the property of 
the cestuis que trustent by the trustee. 

It is beyond our comprehension why such a complete surrender should 
have been made. But i t  is quite plain that the trustee had no power 
t o  make it, and that  as to these cestuis que trustent the consent judg- 
ment is null and void. The trustee had no more power to  convey the 
estate of his cestuis que trustent in that  manner than he would have to  
convey it  by a deed in fee. A guardian cannot convey away his ward's 
estate except by proper legal proceedings, and this trustee is bound by 
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similar limitations, as he was vested with no such power either by legal 
decree or by the terms of the trust. 

Wc are of opinion that as to the plaintiffs in this action the consent 
decree is void, and that the judge below erred in sustaining the plea in 
bar. The cause is remanded, to the end that the other issues raised by 
the pleadings be determined according to law. 

Reversed. 

Cited: Distributing Co. v. Carraway, 189 N.C. 423; Ellis v. Ellis, 
193 X.C. 219; Cason v. Xhute, 211 N.C. 197; Keen v. Parker, 217 N.C. 
387; McRary v. McRary,  228 N.C. 719; Dellinger v. Clark, 234 N.C. 
424. 

CORK TREADWELL, ADMINIS~~RATOR O F  HENDERSON TREADWELIj, 
DECEASED, v. THE ATLANTIC COAST LINE RAILROAI> COMPANY. 

(Filed 20 October, 1015.) 

1. Railroads-Negligence-Tracks-Trt'spas~cr-J~icensec-P1acc of Dan- 
ger-Warnings. 

A railroad track is, in  itself, a wxrning to those who use it, either as  
trespassers or licensees, of the danger of .rvalliing thereon, or of using it 
as  a roadway, and requires them to observe the ordinary care that  a pru- 
dent man under the circumstances would use to avoid injury from passing 
trains, and to leave the track in time to avoid being injured thereby, when 
the occasion arises. 

2. Same-Pedestrians-Stopping Trains. 
A railroad company has the superior right to the nse of its track over 

that  of trespassers and licensees walking thereon; and the employees of 
the company are not required to stop the running of its trains for the pub- 
lic benefit whenever they see a pedestrian upon the track in front of the 
m o ~ i n g  train, and when there is nothing to indicate that he was not in 
full possession of his faculties. 

3. Railroads-Trespasser-Licensee-Negligence-Evidence - Headlights 
-Crossing Signals. 

While a railroad company does not owe i t  as  a duty to a pedestrian 
using its track as  a walkway to give crossing signals, yet its failure to 
do so and to use a headlight a t  night may afford some evidence that  the 
train was being negligently run, and sufficient to be considered in a n  action 
to recorer damages for the negligent killing of a trespasser or licensee on 
the track and to be submitted to the jury under relevant circumstances. 

4. Same-Duty of Trespasser-Contributory NegligencG. 
Where in an action to recover damages for the negligent killing of the 

plaintiff's intestate a t  night by the defendant railroad company's train 
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running without a headlight, and not giving signals of its approach, the 
questions as  to whether there mas a headlight, or that the signals were 
given, and whether the deceased should have seen or heard the train with 
or without them, are  for the jury, when they are relevant to the issue 
and arise from the evidence; for if the deceased could have seen or heard 
the train, and did not leave the track, when able to do so, his injury will 
be attributed to his own fault. 

5. Railroads-Trespasser-Headlight - Trains Running a t  Night - Negli- 
gence-Evidence-Contributory Negligence. 

The running of a train a t  night without a headlight is some evidence 
of negligence, in a n  action to recover damages for the negligent killing 
by the train of the plaintiff's intestate, and may support a verdict adverse 
to the defendant, unless i t  appears that  the deceased actually saw or heard 
or, by the exercise of ordinary care for his safety, he could have seen or 
heard the train, and should have avoided the i n j u r ~ ,  in consequence. 

6. Same--Proximate Cause. 
Where injury is  inflicted by a railroad company's engineer on a person 

helpless on the track, which could have been avoided by his exercise of 
proper care af ter  he had or should have observed his helpless condition, 
this will not justify a n  affirmative answer to the issue as to the defend- 
ant's negligence unless the negligence was the proximate cause of the 
injury;  nor will the contributory negligence of the plaintiff justify an 
affirmative answer to that  issue unless it was the proximate cause of the 
injury alleged. 

7. Same-Instructions-Appeal and  Error .  
I n  this action to recover damages for the negligent killing of plaintiff's 

intestate about 12 o'clock a t  night, there was evidence tending to show 
that  the deceased was on his way home, a part  of the distance being across 
the defendant railroad company's right of way, between two railrood cross- 
ings, and that  trains passed about 11 :25 p.m. and 3 a.m., one of which was 
run without an electric headlight and without giving crossing signals. The 
charge in this case held as  error to the plaintiff's prejudice in not suffi- 
ciently instructing the jury upon the issues a s  to proximate cause ; telling 
them, in effect, to answer the issue as  to contributory negligence "Yes," if 
the deceased did not exercise ordinary care in going upon the track. 

APPEAL by plaintiff from Peebles, J., at  the February Term, 1915, of 
SAMPSON. 

(696) The action was brought to recover damages for the negligent 
killing of the deceased by the defendant's train, which, it is al- 

leged, was running between Parkersburg and Garland, on the night of 12 
September, 1913. He had attended a revival a t  Garland that night and 
went home from there in company with Lula Lamb. They walked on 
the railroad track from Garland towards Parkersburg about 2% miles 
and then turned from the track to the east and walked to her home, 
where they arrived between 11 and 12 o'clock. They met a train, which 
was going south, on their way, about the time they left Garland. He 
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left Lula Lamb's house for his own home across the railroad track about 
12 o'clock the same night. He  lived three-quarters of a mile from her 
home. He was found the next morning lying on the bottom of a ditch 
by the side of the railroad and between two railroad crossings, one of 
which was 100 yards from the place he was found and the other about 
a quarter of a mile distant. The distance from thc track to the place 
where he was lying was about 12 feet, and his hat was on the railroad 
track, or a t  the end of the ties about seven steps from him, towards 
Wilmington. I t  had rust on it or something which was brown and had 
the appearance of rust. He was hurt when found, and while he was 
conscious, he was helpless and dazed and could not tell how he was hurt. 
He had been struck on the shoulders and later died of the wound. His 
coat looked as though something had caught it, and it was torn. When 
the doctor suggested that some one might have knocked him down to rob 
him, he said that he had a quarter in his pocket, which was found there. 
There was further evidence that two trains passed that point during the 
night, one a t  about 11 :25 and the other some time later, about 3 o'clock, 
and that one of the trains had no headlight and gave no signal by bell 
or whistle for crossings. There was other evidence that the train had a 
headlight, but not an electric headlight. The track is straight from 
Garland to Parkersburg, and was used by pedestrians habitually. The 
court submitted four issues, and the jury found that the injury was 
caused by the defendant's negligence, to which thc deceased had con- 
tributed by his own negligence; did not answer the third issue, as to the 
last clear chance, and assessed damages at  $650. The court charged the 
jury that if defendant had no electric headlight on its engine, and that 
was the proximate cause of the injury to deceased, they would answer 
the first issue "Yes," and that there was no evidence that Henderson 
Treadwell was lying helpless on the track when he was struck or that 
he was otherwise unable to care for himself; that if he went on the track 
and probably did not exercise ordinary care in looking out and listening 
fortrains, they would answer the second issue "Yes," and that there was 
no evidence that defendant had discovered Treadwell on the track in a 
helpless condition, and if he was walking on the track, and they saw 
him, the engineer had the right to suppose that he would leave 
the track before the train reached him, and he was not, in such (697) 
circumstances, required to ring the bell or give him other signal. 
Judgment was entered for defendant on the verdict, and plaintiff, after 
properly reserving exceptions, has appealed to this Court. 

I .  C. Wright,  H. E. Faison and J .  0. Carr for plaintiff. 
Grady & Graham for defendant. 
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WALKER, J., after stating the case: We have so recently and with so 
much amplitude discussed the principles of law relating to trespassers 
and licensees on railroad tracks, and applied them in so many different 
ways, it would seem that the subject had been well-nigh exhausted, and 
the rules pertinent to such cases had been finally and firmly settled. 
We shall not, therefore, "thresh this old straw" again, but content our- 
selves with a reference, though not a literal one, to two decisions of this 
Court where the doctrine has been traced from its origin through a long 
line of cases to the present time. Abernathy v. Railroad Co., 164 S. C., 
91; Ward v. Railroad Co., 167 N. C., 148. A court of the highest au- 
thority has said that where it is known, as i t  should be, that a railroad 
company's right of way is being constantly used for its trains, and is 
a t  all times liable to be used for their running and operation in trans- 
porting freight and passengers, as a public carrier, under the highest 
legal obligation to serve the public diligently and faithfully as such, 
"the track itself, as it seems necessary to repeat with decided emphasis, 
is itself a warning. I t  is a place of danger, and a signal to all on it 
to look out for trains, and it can never be assumed that they arc not 
coming on a track a t  a particular time when it is being used for the 
convenience of trespassers or licensees, and, therefore, that there can be 
no risk to a pedestrian from them." 

In  the cases above cited this Court held, as it did also in Beach v. 
Railroad Co., 148 N. C., 153, that a railroad track is intended for the 
running and operation of trains, and not for a walkway, and the com- 
pany owning the track has the right, unless the statute has in some way 
restricted that right, to the full and unimpeded use of it. The public 
have rights as well as the individual, and usually, and reasonably, the 
former are considered superior to the latter. That private convenience 
must yield to the public good and public accommodation is an ancient 
maxim of the law. If we should for a moment listen with favor to the 
argument, and eventually establish the principle, that an engineer must 
stop or even slacken his speed until it may suit the convenience of a 
trespasser on the track to get off, the operation of railroads would be 
seriously retarded, if not made practically impossible, and the injury to 

the public would be incalculable. 
(698) The prior right to the use of the track is in the railway, espe- 

cially as between it and a trespasser who is apparently in pos- 
session of his senses and easily able to step off the track. He has the 
advantage of the company's train, and besides is using its property 
gratuitously for his own pleasure and convenience, and if he has im- 
plied license to do so, i t  must be considered as held, and the privilege 
must be exercised, subject strictly to the company's right to use its 
tracks for running its trains. If the engineers must stop their trains to 
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await the pleasure or convenience of foot passengers in leaving tracks, 
when they can step off so easily and avoid injury and not obstruct or 
retard the passage of trains, the company cannot well perform its public 
duty as a carrier, and the public convenience, though superior and of 
prior right, must give way to private interests, contrary to the just 
maxim of the law.' The railroad track itself was a warning of danger, 
made imminent by the approaching train. I t  was then his duty to keep 
his "wits" about him and to use them for his own safety. He knew, or 
ought to have known, that he was a trespasser, and it was his duty to 
have gotten out of the way of the train. The defendant was under no 
obligation to stop its train a t  the sight of a man on its track. It was 
apparent to the engineer, in those cases, that the plaintiff was in full 
possession of his faculties and could take care of himself, and the engi- 
neer had the right to presume that he would leave the track in time to 
avoid the injury. That he did not do so was his o-wn fault, and he 
should suffer the consequences of his folly. 

The doctrine of the cases already cited and decided in this Court has 
been firmly established in other jurisdictions, and notably in R. R. v. 
Houston, 95 U. S., 697, where it is said that a person using the track 
of a railroad company must look and listen, and any failure to do so 
will deprive him of all right to recover for any injury caused thereby. 
A party cannot walk carelessly into a place of danger, said the Court in 
that case, and if he does and is injured, he has himself alone to blame 
for the result. The cases in our courts also hold that neither the fact of 
an engine being on the south siding and exhausting steam, nor the speed 
of the oncoming train, which was not, in this case, at  all excessive, can 
make any difference. Syme, McAdoo, and High cases, and R. R. v. 
Houston, supra. And many cases are they arrayed to show how well 
established is this principle. It is no new one, for as far back as 
McAdoo v. Railroad Co., 105 N. C., 140, it was held that when a person 
is about to use the track of a railroad, even at  a regular crossing, it is his 
duty to examine and see that no train is approaching before venturing 
upon it, and he is negligent when he can, by looking along the track, see 
a moving train, which in his attempt to blindly pass across the road in- 
jures him. Even where it is conceded that one is not a trespasser, 
as  in that case, in using the track as a footway from a foundry (699) 
to his house, it behooves him to be still more watchful. The li- 
cense to use does not carry with it the right to obstruct the road and 
impede the passage of trains. A railroad company has the right to the 
use of its track, and its servants are justified in assuming that a human 
being who has the possession of all his senses will step off the track 
before a train reaches him, citing Wharton on h'egligence, sec. 389, a ;  
2 Wood on Railroads, see. 320,333; Bullock v. Railroad, 105 N. C., 180; 
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Parker v. Railroad Co., 86 N. C., 221. I t  was strictly applied, in High 
v. Railroad Co., 112 N. C., 385, to a state of facts by which it appeared 
that the pedestrian may not actually have seen the approaching train, 
for it was said that if she had looked and listened for approaching 
trains, as a person using a track for a footway should, in the exercise 
of ordinary care, always do, she would have seen that the train, con- 
trary to the usual custom, was moving on the siding, instead of the main 
track. The fact that it was a windy day and that she was wearing a 
long poke-bonnet, or that the train was late, gave her no greater privi- 
lege than she would otherwise have enjoyed as licensee; but, on the 
contrary, should have made her more watchful. There was nothing in 
the conduct or condition of the plaintiff that imposed upon the engineer, 
in determining what course he should pursue, the duty of departing 
from the usual rule that the servant of a company is warranted in ex- 
pecting that trespassers or licensees, apparently sound in mind and 
body and in control of their senses, will leave the track, and he may 
act upon this assumption until i t  is too late to prevent a collision, citing 
Meredith v. R. R., 108 N. C., 616; ATorwood v. R. R., 111 N. C., 236; and 
those cases fully sustain the correctness of the proposition. 

More recently, Justice Hoke said, in Talley v. Railroad Co., 163 
N. C., 567, citing Beach v. Railroad Co., 148 N. C., 153, and Exurn v. 
Railroad Co., 154 N. C., 408: "We have held in many well considered 
cases that the engineer of a moving train who sees, on the track ahead, 
a pedestrian who is alive and in the apparent possession of his strength 
and faculties, the engineer not having information to the contrary, is 
not required to stop his train or even slacken its speed because of such 
person's presence on the track. Under the conditions suggested, the 
engineer may act on the assumption that the pedestrian will use his 
faculties for his own protection and will leave the track in time to save 
himself from injury." 

It is almost incredible that persons will take so many chances and 
incur so great risk under such dangerous circumstances. We could not 
listen to the excuse that the trespasser or licensee did not expect a train 
to come, a t  the very moment when it did, and therefore used the track 

incautiously or without a proper regard for his own safety, for 
(700) this would impede the carrier in the discharge of his duty to the 

public, for the proper performance of which the law holds him to 
a very strict accountability. There are regular and extra trains neces- 
sarily, and schedules are not made for him. As between the two- 
carrier and trespasser-the law looks with favor on the former, as being 
justified in acting upon appearances when the engineer sees a person 
ahead on the track, and further, as, a t  the time, representing the public 
interest, to  which the private convenience of the pedestrian, whether 
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trespasser or licensee, must yield. If he is on the right of way at  a place 
made dangerous by the approach of a train, or with the knowledge that 
a train may come towards him at  any time, he must look out for his own 
safety, unless he is helpless or unable to do so, and this reasonably ap- 
pears to the engineer; and his failure to take the needful precaution will 
deprive him of all remedy, if he is hurt by this want of care, and he 
will not be heard to say that he did not know he would be hurt, the very 
fact that he is in the way of the train, which has the preferred claim to 
the use of the right of way, being notice to him. He must look and listen, 
and take no chances, and, especially, if he knows that the train is ap- 
proaching, must he get out of its way and let it pass. If the train is 
proceeding on the track, at  any speed not forbidden by law, it is right- 
fully there and within the protection of the law, the company being a 
servant of the public, and as such in the rightful discharge of its duty. 

Applying these principles to the facts in hand, we find that the 
learned judge did not explain to the jury very fully their bearing upon 
the issues. If the deceased could see the train, as i t  approached him, if 
he was on the track, it was his duty to get off and let it go by. If he was 
a licensee, using the track for his own purposes by mere sufferance, he 
should have been cautious, nevertheless, and kept constantly in the 
exercise of ordinary care, such as that of a prudent man. He should have 
carefully looked and listened for the train, whether it had a headlight or 
not, or was or not giving any signal of its approach, for if, notwithstand- 
ing the absence of these, he could have seen or heard the train, if he had 
been ordinarily careful and had looked and listened, it was his plain 
duty to take notice of its coming and have left the track, if he was 
thereon, or so near thereto that he was in danger of receiving injury as 
it passed by. 

The headlight and signals are intended as a warning, but if the train 
can as well be seen or heard without them, there is no reason why that, 
of itself, is not sufficient notice of the immediate danger. But as we held 
in Morrow v. Railroad Co., 147 N.  C., 623, while a pedestrian, not on a 
crossing, but between crossings, is not in law entitled to crossing signals, 
as the company owes no such duty to him, yet if an engine is being run 
without a headlight, and without giving crossing signals, this 
is some evidence, for the jury, that the train it is drawing was (701) 
being a t  the time negligently operated. 

1. If deceased was asleep on the track, or otherwise helpless, he was 
negligent, but it was the duty of the defendant's engineer, after discov- 
ering his dangerous position, to have exercised ordinary care in saving 
him from harm, and i t  was further his duty, under our decisions, to keep 
a reasonably careful lookout so as to discern any person who may be on 
the track in a helpless condition. Arrowood v. Railroad Co., 126 N. C., 
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629; Gray v. Railroad Co., 167 Ir;. C., 433; Cullifer 2). Railroad Co., 168 
N. C., a t  p. 311. 

2. If deceased was walking or standing on the track, or so near to i t  
as to be struck by it while passing, and he appeared to be in possession 
of his ordinary faculties, or to be able to care for himself and get out 
of the way, the engineer had a right to  assume that he would do so, 
even up to the last moment, when it was too late to  save him. 

3. Whether there was a headlight or signals, and whether deceased 
could see or hear the train with or without them, are questions for the 
jury. If he could see or hear the train, and did not leave the track, his 
injury would be attributed to  his own fault, and not to  that  of the 
defendant. 

4. If the train was running without headlight or signals, this was 
some evidence of negligence, and might support a verdict, unless de- 
ceased actually saw or heard, or by the exercise of ordinary care for his 
safety he could have seen or heard the train. This happened to be a 
bright moonlight night, and the train was running on a straight track 
for a long distance. 

5. The negligence of defendant, if any, in failing to  discern the de- 
ceased, if he was lying helpless on the track, by the exercise of ordinary 
care, would not have justified an affirmative answer to  the first issue, 
unless the negligence was the proximate cause of the injury. McNeill 
v. Railroad Co.. 167 N. C., 390. And the same is true conversely as t o  
the second issue, as the contributory negligence of plaintiff must have 
proximately caused the injury. McCall v. Railroad Co., 129 N. C., 298. 
"It is not the absence of a headlight, nor the impact of the train, which 
determines liability, but the impact of the train brought about by or as 
the proximate result of the absence of a headlight." McNeiLl's case, 
supra. And this is true also as to the absence of signals a t  the crossings. 
Negligence, by itself, is dormant and harmless, and only becomes active 
and injurious when it  is the efficient cause of a wrong. The two must 
be coupled together before the negligence becomes a cause of action or 
defeats one. 

The court did not apply these principles correctly to  the facts of the 
case as they were disclosed by the evidence and were relevant to  

(702) the issues, and he told the jury that  the plaintiff's negligence, of 
itself, and apart from its being the proximate cause of the injury 

to  him, would authorize an affirmative answer to  the second issue. This 
was error. 

We will add that  if the deceased was not on the track and only near 
it, but not so near that  the engineer, if provided with a proper headlight, 
and in the exercise of proper care as to  the outlook, could have told that 
he was in danger, the defendant would not be liable; but this follows 
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from what we have already said, as the question, a t  last, is one of negli- 
gence, that is, the absence of ordinary care, or that degree of care which 
the particular circumstances called for. The deceased does not appear 
t o  have been drinking at the revival, and it would have been a little 
unusual if he had been, nor does it  clearly appear that he was on the 
track a t  all, or, if there, how he happened to be there. He had left his 
con~panion's home just three hours before and had only three-quarters 
of a mile to walk before reaching his home. The evidence lacks fullness 
and accuracy, and is somewhat confusing and unsatisfactory, as we 
view it ,  but perhaps it  will be clarified a t  the next hearing, with a de- 
cided trend to one side or the other, and if i t  is not, the jury must solve 
the mystery, with the burden on the plaintiff to show them by a clear 
preponderance of the evidence what the facts are and that they con- 
stitute negligence that caused the injury. If he succeeds in doing so, the 
burden as to  the other issue, contributory negligence, will be upon the 
defendant to  establish it by the same quantum of proof. 

As there was substantial error, a new trial. as to all the issues, is 
ordered. 

New trial. 

Cited: Davis v. R. R., 170 N.C. 587; Home V .  R. R., 170 N.C. 656, 
657; Lassiter v. R. R., 171 N.C. 286; Hollifield v. Telephone Co., 172 
N.C. 725; McMillan v. R. R., 172 N.C. 855; Smith v .  Electric R. R., 
173 N.C. 492; Perry v. R. R., 180 N.C. 311; Kinzbrough v .  R. R., 182 
N.C. 247; Harrison v. R. R., 204 N.C. 720; Mercer v. Powell, 218 N.C. 
651; Boone v. R. R., 240 N.C. 157. 

MRS. E. F. WEEKS v. THE WESTERX UNION TELEGRAPH COMPANY. 

(Filed 27 October, 1915.) 

1. Corporations-Torts-Contracts-Injared P a r t ~ D i m i n u t i o n  of Dam- 
ages. 

In  a n  action to recover damages for the negligent breach of a duty of 
a qunsi public-service corporation it  is necessary that the injury com- 
plained of shall hare been the proximate cause of the negligence alleged; 
and where a contract of this character, relating to n public duty, has been 
broken by such corporations or tort committed by it ,  i t  is incumbent upon 
the injured party to do what he could to reduce or lessen the damage, and 
such damages as  a re  reasonably incident to his own default in this respect 
will ordinarily be considered too remote for recovery. 
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2. Same-Telegraphs-Telegrams-Delay i n  Delivery. 
I n  a n  action to recover damages of a telegraph company for the alleged 

negligent delay in the delivery of a telegram, whereby the plaintiff, the 
addressee of the message, was prevented from attending the funeral of 
her sister-in-law, there was evidence in the defendant's behalf tending to 
show that  the plaintiff could have taken a later train or have hired a n  
automobile a t  the cost of $10 and have reached her destination in time 
to have avoided the injury ; and in plaintiff's behalf, that she could not 
have made the necessary preparations in time to have taken that train, or 
have obtained the money from her husband necessary for her to have done 
so;  and that  she could not have afforded to have hired an automobile. 
Held, the question was properly submitted to the jury as  to whether the 
defendant's negligence was the proximate cause of the injury, and whether 
the plaintiff had done what she reasonably could to have avoided the 
injury or minimize her damages. 

I n  a n  action to recover damages for mental anguish caused by the failure 
of the defendant telegraph company to promptly deliver a death message 
to the plaintiff, the sister-in-law of the deceased, evidence of the state of 
feelings having existed between the pIaintiff and deceased are  directly rele- 
vant to the issue; and both the conduct of the parties towards each other 
and their conrersations and declarations about the other a re  usually 
admissible, the limitation being that they should have been a t  a time and 
under circumstances to  exclude any reasonable suspicion of their sincerity. 

4. Same-Corroboration. 
Where the plaintiff sues a telegraph company for damages for mental 

anguish for its alleged negligent delay in delivering a telegram announc- 
ing the death of a sister-in-law, and evidence has been introduced which 
tends to show the close regard and affectionate feeling that  had existed 
between them, testimony of the husband of the deceased as  to this state 
of feeling, and that his wife desired his sister to have their little boy in 
case she died, was competent, either as  direct evidence or in corroboration 
of the evidence of affection having existed between the deceased and her 
sister-in-law. 

5. Appeal and  Error--Objections and Exceptions-Evidence Part ly  Compe- 
tent.  

Where the evidence objected to as  a whole is competent in part, the 
objection will not be sustained, though a part thereof is incompetent. 

(703) APPEAL by defendant from Daniels, J., a t  the Fall Term, 1915, 
of WAKE. 

Civil action to recover damages for negligent failure to deliver a tele- 
graphic message sent from Durham, N. C., to  plaintiff a t  Raleigh, and 
by reason of which plaintiff was prevented from being present at the 
funeral of her sister-in-law, Mrs. W. D. Pool. The message was sent 
from Durham, N. C., on the afternoon or evening of 20 October, 1913, 



N. C.] FALL TERM, 1915. 

a t  7 p. ni., addressed to plaintiff at  Raleigh, No. 7 Johnson Street, in 
terms as follours: "Minnie died at  5:45 p. m. W. D. Pool." 

The evidence on part of plaintiff tended to show that the message 
was not delivered till shortly before noon on the 21st, and, by reason 
of delay, plaintiff was prevented from attending her sister-in-law's 
funeral, which took place a t  Durham a t  3 p. m. of the 21st; that the 
relationship between plaintiff and her sister-in-law had been one of 
cordial interest arid affection. Speaking to this question, plaintiff testi- 
fied that: "Mrs. Pool was my sister-in-law, and I loved her as truly as 
my own sister. I had boarded with her, and during the time I lived in 
Durham we visited each other very often, and after I moved 
from Durham I visited her as often as I could and she visited (704) 
me, and I was awfully sorry I could not attend her funeral. If 
I had gotten i t  in time, I would have gone that morning 011 the train." 
Defendants contended that the message was delivered about 9:50 a. m. 
of the 21st, and contended, further, and offered evidence tending to 
show that, whether same was received a t  9:50 or at  noon, plaintiff had 
ample time to have gone to funcral by taking train tliat left Raleigh 
on that day a t  12:50, regular schedule 12:30. 

Defendant offered evidence tending to show, also, that plaintiff might 
have gone to Durham in time by automobile, and proved same were 
available on that day a t  a cost of $10. 

Plaintiff offered testimony in rebuttal tending to show that shc could 
not, by any reasonable effort, have taken Che train designated, and 
tliat she had no money with which to hire an automobile, etc. 

The court charged the jury, and the following verdict was rcndcred: 
1. Was the defendant guilty of negligent delay in the transmission 

or delivery of the message, as allegcd in the complaint? Answer: 
llYes." 

2. If the message had been transmitted and delivered in a reasonable 
time, would the plaintiff have attended her sister-in-law's funeral? 
Answer: "Yes." 

3. What amount of damages, if any, is the plaintiff cntitlcd to re- 
cover? Answer : "$450." 

Judgment on the verdict, and defendant exccpted and appealed. 

Douglass & Douglass for plaintiff. 
Pace & Boushall for defendant .  

HOKE,  J .  There was ample evidence to support the verdict of negli- 
gent delay in delivery of the message. This was not seriously ques- 
tioned on the argument, the right of recovery being resisted chiefly on 
the ground that plaintiff, by making proper effort, could have taken 
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the train which left Raleigh on that  day at 12:50 (the schedule time 
seems to have been a t  12:30), and would have arrived in Durham a t  
or about 1:30, which would have given plaintiff full time to have been 
present a t  the funeral, and that, on the facts in evidence, no recovery 
for mental anguish should have been allowed. It is undoubtedly the 
general rule, in these cases as in other actions of negligence, that in 
order to  a valid recovery the negligence complained of should have 
been the proximate cause of the injury, and they are subject, also, t o  
another well recognized principle, that  when a contract has been broken 
or tort  conmlitted it is incumbent upon the injured party t o  do what 
he can to  reduce or lessen the damage, and that such damages as are 
reasonably incident to  his own default in this respect will ordinarily be 
considered too remote for recovery. Hocutt v. Telegraph Co., 147 

N. C., p. 186; Bowen v. King, 146 N. C., p. 385; Tillinghast v. 
(705) Cotton Mills, 143 N. C., p. 268; Railroad v. Hardware Co., 143 

N. C., p. 54; Kernodle v .  Telegraph Co., 141 N. C., p. 436. But, 
considering the case in reference to  both these positions, we are of 
opinion that  defendant's position cannot be sustained. Speaking to 
this question of her ability to  get to  the funeral notwithstanding the 
negligent delay, plaintiff testified, in part, that she lived a t  Johnson 
Street in the city of Raleigh, one-half to three-fourths of a mile from 
the Union Station; that  her husband was a barber whose shop was 
somewhere near; that she received the message shortly before noon, 
and a t  that time she had no money, and could not obtain any till she 
saw her husband; that he was not in his shop at the time, but was 
downtown somewhere, and she could not see him until he came home a t  
the dinner hour, which was usually 12:30, and, further, that she had to 
make some purchases, a pair of shoes, before she could have gone; that 
she had no time to have taken this train a t  12:50, even if she had 
known of it, and that she did not go on the 4 p. in, train, as that would 
have been too late. She further testified that she was unable to  pay 
$10, the price then required for an automobile to Durham. On this 
statement and other relevant testimony, we think his Honor made cor- 
rect decision in referring the question to  the jury to  determine whether 
plaintiff, under all the facts as they existed, could by reasonable effort 
by train or automobile have gotten to  Durham in time to have attended 
the funeral. Certainly there was nothing in the ruling that gave de- 
fendant any just ground for complaint. Smith v. Telegraph Co., 167 
N. C., p. 248; Bailey v. Telegraph Co., 150 N. C., p. 316. It was fur- 
ther urged for error that the court admitted testimony from the wit- 
ness W. D.  Pool to the effect that his wife, the deceased, wished the 
plaintiff t o  have their little boy in case she died. The entire statement 
on this point, questions and answers, are as follows: 
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BANKING Co. 2). LEACII. 

Q. State whether or not you ever heard any expressions of affection 
bettveen your wife and Mrs. Weeks? (Objection by defendant; objec- 
tion overruled; defendant excepts. Exception No. 1.) A. Ycs, they 
wcrc-they thought lots of cach other, and very often spoke of each 
otlicr when they were away from cach other. My  wife wanted my sis- 
ter. to  have my little boy if she died; if she died, if she was to  die, she 
wanted my sister to  have her little boy. (Objection by defendant to  
the foregoing answer; objection overruled; exception.) 

Tlic ruling of the court here niight very well be upheld on the prin- 
ciple that when a part of the witness' answer is rclevant and cninpc- 
tent, a general objection thereto wilI not be sustained, though n part 
of the answer may be improper. Ricks v. Woodnrd, 159 N.  C., p. 647; 
Smnthers v. Hotel Co., 167 N .  C., p. 469; S. v. LedJord, 133 N.  C., 1). 
714. Rut apart from this, where the state of feeling between two par- 
ties is a fact directly relevant to  the issue, both the conduct of 
the parties toward each other and their conversations and decla- (706) 
rations of one about the other are usually admissible, "the 
limitation being that  they should be a t  a timc and under circumstances 
to  exclude any reasonable suspicion of their sincerity." Luckey v. Telc- 
graph Co., 151 N. C., pp. 551-553; 8. v. Ihuughon, 151 N.  C., pp. 667- 
670. I n  the present case the evidence was ample to  show that  t l m e  
two relatives lived on terms of intinlacv and affection with each ot,hcr. 
On the record, i t  could not be seriously controvertcd. I n  t l ~ c  answer of 
the husband, containing the alleged objectionable utterances, he says: 
"They thought lots of each other"; and even if the declarations of Mrs. 
Pool, the deceased, not in the presence of plaintiff, was inadmissible as 
direct evidence, i t  could well be received in corroboration, and very 
certainly should not be held for reversible error. 

We find no error in the proceedings and, on tlic record, the judg- 
ment in plaintiff's favor must be affirmed. 

No error. 

R.LLI:IC;I-I SAVISGS BANK AND TRTJST COMPANY v. 11. T. LE,!.CII .4\o 
W. H. PACE, T n u s m ~ .  

(Filed 27 October, 1915.) 

1 .  Mortgages-Trusts and Tmstees-Commissions-Agrennents-Courts. 

Where the deed in trust specifics the compensation to be paid tlie trustee 
as a certain per cent of the "proceeds" of tlie sale of lands made in nrecut- 
ing the power thereof, and there is no allegation of frand. nnch~~e influence 
or ns~irg. the sgi-ee~ncnt of the parties will control, and the courts will 
not interfere, or reduce the amount of the trnstee's colnpensatio~l as speci- 
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fied in the deed; and by the word "proceeds," upon which the percentage 
a s  commissions is calculated, is  meant the amount the lands sold for. 
Loftis v. Duckworth, 146 N. C., 344, cited and distinguished. 

2. Mortgages - Trusts and  Trustees - Sales - Advertisement - Costa - 
"Thirty Daysv-Statutes. 

Where a mortgage of lands provides that notice of the sale under the 
power thereof given in the conveyance shall be published in a newspaper, 
etc., "for a time not less than thirty days prior to the date of sale," and 
the language employed closely follows the provision of Revisal, section 
641, i t  is Held, that  by the agreement entered into by the parties the 
advertisement should be inserted in the newspaper once a week for four 
consecutive weeks, and not consecutively for thirty days, and an allowance 
made in the Superior Court for an advertisement for thirty consecutive 
days was erroneous. 

3. Mortgages-Trusts and Trustees-Attorney's Fees. 
Where a trustee has fully executed his trust except the payment of the 

proceeds of a sale of lands made in pursuance thereof to the parties 
entitled, and the funds are  attached in his hands by a claimant thereof, 
he is not interested in the result of the action except to hold the trust 
funds until the matter is determined and to state the amount hereof; 
and there being no necessity for him to employ an attorney, no attorney's 
fees a re  allowable to him when he has employed one. 

WALKER and BROVT, JJ., concurring in part. 

(707) APPEAL by defendants from Daniels, J., a t  the May Term, 
1915, of WAKE. 

Appeal from an order allowing W. H. Pace, trustee, as conlnlissions 
the sum of $350, his attorney, John Boushall, $25, and cost of advertis- 
ing, $69.30, and the cantroversy is wholly between the defendants 
Leach and Pace. 

Prior to  3 May, 1915, the defendant M. T.  Leach borrowed from 
the Raleigh Savings Bank and Trust Company the sun1 of $8,000, and 
to secure the payment of the same executed a deed of trust to  the de- 
fendant W. H. Pace upon a storehouse and lot on the east side of Wil- 
mington Street in the city of Raleigh. Default having been made in 
the payment of the said note and interest, the said Pace, who was the 
regular attorney of the Raleigh Savings Bank and Trust Company, 
being requested by the said trust company, advertised the said prop- 
erty for sale a t  the courthouse door in the county of Wake, and offered 
the same for sale on 3 May, 1915, when and where Miss Dixie Leach 
purchased the said property a t  and for the sum of $15,700. 

The above entitled action was then brought on 7 May, 1915, by the 
plaintiff, and the lot conveyed to secure the debt and the surplus in 
hands of trustee were attached by the plaintiff. 
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The said trustee rendered bill as follows: Principal, $8,000; interest, 
$416; advertising, $69.30; auctioneer's fee, $2; trustee's commissions, 
$471, as of date 3 May, 1915; and the said Leach having filed objec- 
tion to the allowance of commissions, $471, advertising, $69.30, and 
the said Pace having requested the court to allow an attorney's fee, his 
Honor, Judge Daniels, fixed it a t  $25. I t  appeared before his Honor 
that the said W. H. Pace, as trustee, prepared the advertisement, had 
i t  inserted in the News and Observer, had it posted at  the courthouse 
door and three other public places; spoke to two or three persons to 
attend the sale, attended the sale on 3 May, 1915, which sale occupied 
one-half or three-quarters of an hour; prepared the deed to Mr. Vass, 
assignee of Miss Dixie Leach, and made demand upon the bidder, Miss 
Dixie Leach, for the payment of the purchase price. These were all of 
the services rendered by Mr. Pace as trustee, and in the above-entitled 
action he filed an answer by his attorney, John Boushall. 

The deed of trust contains the following stipulations: If the said 
Leach shall fail or neglect to pay the interest on said note as the same 
shall hereafter become due, or both principal and interest at  the ma- 
turity of said note, or any part of either the interest or principal when 
due and payable, or shall fail for six hours to keep the buildings on 
said property insured as below required, or shall fail for thirty days to 
pay any taxes or assessnlents on said property as below required, then. 
and in either of such events, the whole of said note shall be considered 
due and payable, regardless of the date of maturity expressed on 
the face of said note, and i t  shall be lawful for the said Pace, (708) 
trustee, his executors, administrators or assigns, to advertise the 
said hereby granted property for sale by notice published in some news- 
paper published in Raleigh, N. C., and by notice posted at  the county 
courthouse door and three other public places in Wake County, N. C., 
for a time not less than thirty days prior to date of sale, therein 
appointing a time and place of sale, and at  such time and place to 
expose said land a t  public sale to the highest bidder for cash, and upon 
such sale to convey the same to the purchasers, and first'retaining out 
of the proceeds of sale the costs of sale, including a commission of 3 
per cent on the proceeds of sale, to pay to the holders of said note so 

'much of the residue as may be necessary to pay off and discharge the 
same, and all interest then accrued and due thereon, together with such 
sums, with interest, as they may have paid out for taxes, assessment or 
insurance, as below allowed, and to pay the surplus, if any remain, to 
the said M. T. Leach, his executors, administrators or assigns. 

It further appeared that the advertisement of the sale of the property 
appeared daily in the News and Observer, a newspaper published in 
the city of Raleigh, for thirty days. 
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Upon the foregoing evidence his Honor allowed R. H. Pace, as trus- 
tee, for his commissions, $350, allowed the ilTews and Observer for ad- 
vertisement, $69.30, and allowed John Boushall, as attorney of IT. H. 
Pace, trustee, the sum of $25. 

1. The defendant M. T. Leach excepted to the allowance of the sum 
of $350 to the trustee, upon the ground that the same was unreasonable 
for the service rendered by the trustee. 

2. The defendant M. T. Leach excepted to  his Honor's allowance of 
the advertisement in the News and Observer, as i t  was unnecessary to  
put said advertisement in said paper daily for thirty days prior to the 
day of sale, and that  the amount of $3 was all that the court could 
allow for the advertisement. 

3. The defendant M. T. Leach excepted to the allowance to the 
attorney of the trustee, $25-not upon the ground that the same was 
unreasonable, but that the fee of the attorney of the trustee could not 
be charged and retained by the trustee out of the proceeds of sale of 
the lot. 

The defendant W. H.  Pace, trustee, through his attorney, escepted 
to  the allowance of only $350 to the trustee. 

Both parties appealed. 

No counsel for plaintiff. 
Manning & Kitchin and W. I,. Watson for defendant Leach. 
John H.  Boushall for defendant Pace. 

(709) ALLEN, J. 1. Did the court have the power to fix the com- 
pensation of the trustee for executing the power of sale, or is 

the compensation determined by the stipulation in the deed of trust? 
It is clearly recognized in Howell v. Pool, 92 N. C., 453, that the 

court can determine what is a reasonable allowance for services ren- 
dered by a trustee, although the amount is specifically provided for in 
the deed of trust, when the court has taken jurisdiction of the cause 
and the parties, and the sale is made under its decree; but while there 
are expressions in Clark v. Hoyt, 43 N. C., 222, and Duffy v. Smith, 
132 N. C., 38, indicating that this power does not exist, in the absence of 
evidence of fraud or undue influence, or that i t  is a cover for usury, 
when the sale is made under the power in the trust deed, we have not 
been able to find a case in our Reports directly deciding the question. 

I n  Boyd v. Hawkins, 17 N. C., 329, which is relied on by the defend- 
ant  Leach, i t  appeared that  the relation of trustee and cestui que trust 
already existed under former conveyances, when the agreement for 
compensation to  the trustee was inserted in a subsequent deed of trust, 
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and the decision rests upon the ground that  the trustor was in the power 
of the trustee. 

The authorities elsewhere generally support the position that the 
parties have the right to  stipulate in the deed of trust how much shall 
be paid for the services of the trustee, and that when there is no fraud 
nor undue influence, and the contract is not a cover for usury, and js 
not so large as to be oppressive, that the contract of the parties will be 
enforced and cannot be disturbed by the courts. "The mortgage or 
trust deed may provide for compensation to the mortgagee or trustee, 
and then the agreement of the parties will, of course, govern." Jones 
on Mortgages (6 Ed.) ,  sec. 1923. 

"If the instrument creating the trust fixes the compensation, or de- 
clares that  none is to  be received, or where the trustee, previous to his 
acceptance of the trust, makes a valid and binding agreement with the 
cestui que trust as to the compensation which he is to receive, the com- 
pensation fixed by the instrument, or by such agreement, will be the 
rule of allowance to  the trustee, and cannot be reduced by the court." 
39 Cyc., 494. 

"The con~pensation of the trustee may be provided for in the trust 
instrument or by contract between the seller and the trustee. In  that 
case, by the acceptance of the trust, the trustee will become bound to 
be satisfied by the amount there specified." 7 Mod. Am. Law, 332. 

"The acts of Assembly which settle the allowance to be made to per- 
sons sustaining fiduciary relations, for their care and trouble in the 
administration of their trusts, do not supersede the right of parties who 
are thereto legally competent to make their own contracts in this par- 
ticular. If they agree upon a different form or rate of compen- 
sation, their agreement will constitute the law of the particular (710) 
case, and as such be enforced." College of  Chadeston v. Wil-  
lingham, 30 S .  C .  Eq., 195. 

"Where the instrument creating the trust provides that the trustee 
shall have a compensation for his services in executing the trust, such 
provision will be enforced. If the instrument declares the rate of com- 
pensation i t  must be followed." I n  re Schell, 53 N.  Y. ,  263, 265. 

"Where the instrument creating the trust, however, fixes a different 
con~pensation, or declares that none is to be allowed, or where the trus- 
tee, previous to the acceptance of the trust, makes a valid and binding 
agreement with the cestui que trust as to  the rate of compensation to 
be allowed for his services in the execution of the trust, that,  of course, 
must prevail." Meachanz v. Sternes, 9 Paige's Chancery Reports (N. 
Y.) ,  398, 404. 

"We are of opinion . . . that the court had no more right to  increase 
his compensation beyond that provided for by the trust, without the 
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consent of the other parties in interest, than it  would have had to 
decrease i t  without his consent." Southern Rv. Co. v. Glenn, 98 Va., 
299, 313. 

"It is next contended by appellants that the trustee was entitled to  
charge only reasonable compensation for the services performed by 
him as such trustee. Ordinarily, that is true, but that  rule of law is 
inapplicable where the amount of the conlpensation to be paid had been 
fixed by contract." Ladd v. Pigott, 114 S. W. (Mo.),  985. 

"Where the instrument creating the trust fixed the compensation of 
the trustee, i t  must prevail." Biscoe v. State, 23 Ark., 592, 598. 

We therefore conclude, as there is no allegation of fraud, undue in- 
fluence, oppression or usury, that his Honor was in error in reducing 
the amount provided for in the deed of trust as compensation for the 
trustee, and that he is entitled to  3 per cent upon the proceeds of the 
sale, according to the agreement of the parties, and proceeds of sale 
means what the land sold for. 

I n  Loftis v. Duckworth, 146 K. C., 344, the cominissions of the trus- 
tee were confined to the debts secured in the deed of trust, and not 
allowed on the a~nount  for which the property sold, because this was 
the express provision of the deed of trust. 

2. I s  the defendant trustee entitled to charge, as a part of the expense 
of sale, $69.30 for advertising in the Sews and Observer for thirty con- 
secutive days? We think not. 

The parties to a trust deed have the right to make a special agree- 
ment as to  how the property shall be advertised for sale, in addition to 
statutory requirements, and may provide for additional expenditures 
for that  purpose, but the deed of trust in this case follows very closely 

the language of section 641 of the Revisal, which provides: "No 
(711) real property shall be sold under execution, deed in trust, mort- 

gage, or other contract hereafter executed, until notice of said 
sale shall be posted a t  the courthouse door and three other public places 
in the county for thirty days immediately preceding such sale, and also 
published for four weeks in some newspaper published in the county, 
if a paper is published in the county: Provided, the cost of such news- 
paper publication shall not exceed $3, to  be taxed as cost in the action, 
special proceeding or proceeding to sell." 

The advertisement contemplated by this section in the newspaper is 
once a week for four weeks, and in the absence of an agreement to the 
contrary, only $3 can be allowed for this item of expense. The small 
amount allowed by the statute gives clear indication that i t  was not 
intended that  the notice in the newspaper should be published for thirty 
consecutive days. 
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3. I s  the trustee entitled to the allowance of $25 for an attorney's 
fee? 

A trustee has the right to  employ counsel to aid hiin in the execution 
of his trust, and a court of equity may make reasonable allowance for 
the services rendered, but lte cannot employ counsel a t  the expense of 
the trust estate when i t  is not necessary. D a y  v. Davis, 107 N. C., 270; 
Knights of Honor v. Xelby, 153 N.  C., 208. 

I n  the first of tliesc cascs, Merrimon, C. J., speaking for the Court, 
says: "There is no statutory provision in this State, that has been 
brought to  our attention, or within our knowledge, that  prescribes or 
autllorizcs an allowance of compensation directly to the counscl of 
commissioners charged with a particular duty by an order of court,, or 
otherwise, or to counsel of trustees, whatever may be the nature of the 
trusts whercwitll they may be charged. Nor is there any general rule 
of practice prevailing in courts that permits such allowances to be iuadc. 
I n  the absence of statutory provision, tlic courts, in the exercise of 
chancery powers, make a l lo~~ances  to  coniinissioners and trustees in 
appropriate cases, and such allou7ances are somdiines enlarged so as 
to  embrace reasonable coinpensation to counsel of such cominissioncrs 
or trustees in cases where counsel is necessary to a propcr discharge of 
their duties, but in sucli cascs thc courts are careful to  see that  the 
services were necessary, that the charges are reasonable and are cliarged 
against the proper parties." 

Applying this principle, we do not think the attorney's fee ought to 
be charged against the defendant Leach. The trustee liad already exe- 
cuted his trust, except he had not paid the surplus in his hands to the 
trustor, and he was made a party to  this action only for the purpose of 
attaching the fund in his hands. He  had nothing to do with the action 
except t o  state the amount in his hands, and is not interested in the 
result except to obtain his coilnnissions. 

This will be certified to tlic Superior Court with directions to  (712) 
cntcr judgment in accordance with this opinion. Thc costs of the appeal 
\.\rill be divided between the defendants. 

Reversed. 

WALKER, J .  Concurring fully r i t h  tllc Court in the opinion that Mr. 
Pace, as trustee, is entitled to  conlmissions on the entire proceeds of the 
sale, and not merely to  the extent of tlic indebtedness, and at the rate 
fixed by the deed, I an1 unable to  agree with my brethren that he is not 
entitled to  cvcn thc actual cost and expense of advertising the salc, 
though paid by him, beyond the amount of $3, ~vhicll is fixed by law 
for advertising sales. I n  my judgment, Revisal, scc. 641, as to the cost 
of advertising, applies only where the sale is made by the court, as will 
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appear from the proviso, which is that "the cost of such newspaper 
publication shall not exceed $3, to be taxed as costs in the action, 
special proceeding or proceeding to sell." It plainly means that tlie 
court ordering the sale shall not allow more than that  amount, and 
when you say, "shall be taxed as cost in the action," you refer neces- 
sarily t o  a judicial proceeding. Besides, this sale was required to be 
advertised, not for four weeks, but for thirty days, wliicll is more than 
four weeks. 

I n  the absence of fraud, undue influence or some other vitiating cle- 
ment, parties may frecly contract with each other. If a debtor, when 
giving a mortgage with a power of sale, wislws to  provide that notice 
of sale shall be advertised for a longer time than four weeks, or thirty 
days, or even sixty days, in order to  secure the widest publicity of the 
sale, I can see no good reason why he should not be permitted to do so, 
if hc is willing to pay for it; and not being against good n~orals or any 
established public policy, and the contract being free from fraud, undue 
influence or oppression, i t  would be an intcrference with the freedom 
of contract to  forbid that he should do so. Whether the trustee has 
paid an unreasonable amount for the advertisenlent, or is about to pay 
it, raises a different question, and the reasonableness of the amount 
should be determined by the court below, wliicli should find the facts, 
and decide thereon whether it  is reasonable or not. If it  is tlie usual 
amount charged, and prudent men paid for such service, and it  was 
paid, in good faith, for tlie purposes of exeruting the trust, we do not 
see why hc should not be entitled to an allowance of the full amount. 
How, otherwise, could he perform his duty as trustee, under the terms 
and directions of the deed? He niust advertise in a newspaper, for the 
deed so requires, and lie must pay what is usually charged or be refused 
the service. What is he to  do? The trustor has directed him to do that 
particular thing, and promised to pay for it-not $3, but what it 

reasonably costs to  have it donc. He  should not be expected to  
(713) pay the difference out of his own pocket, when the service is not 

rendered to him individually, but as trustee, and he derives no 
personal benefit from it, but is acting solely for another who has re- 
quested him to do the act, 01. pcrfornl the service, and agreod to rcim- 
burse him for his outlay. 

It was said in JIcIver v. Smith, 118 N. C., 73, in reference to adver- 
tisement by a mortgagee: "The mortgage fails to  specify the iiiailner 
of advertising, hut simply states that after advertising, the mortgagee 
may sell on default. A mortgage is a contract, and the parties may 
affix such terms and conditions as they see fit, provided creditors or 
others interested a t  the time are not affected thereby." Tlic original 
statute brought forward in Revisal, see. 641, was passcd to  rcinedy a 



. a  

N. C.] FALL TERM, 1915. 

certain evil. Property was being advcrtised only at  the courthouse, 
by posting there, and also a t  three or four public places elsewhere. This 
was found to be subject to abuse, to the prejudice of the mortgagor or 
trustor, and, therefore, a more effective method of giving notice was 
resorted to, so that there would be more bidders and greater compcti- 
tion, insuring a higher price. I t  was not intended to prevent the parties 
from so arranging by agreement among theinselvcs that there should 
be a more extended advertisement so as still further to attract bidders 
and stimulate competition, for it was the object of the statute itself to 
do that very thing, though not so elaborately, on account of the ex- 
pense, leaving to the parties to contract for additional time of adver- 
tisement, if so desired. 

It is generally held elsewhere that a trustee is entitled to the com- 
missions, and the costs and expenses of executing the trust, as stipu- 
lated in thc instrumcnt creating the trust. 27 Cyc., 1500, 1501. It 
is there stated that a trustee, "if it is so provided in the deed, or by 
contract of tlie parties, may retain out of the proceeds (of the sale) his 
fixed fee or commissions," and further, tliat this rule also extends, in 
its application, to "the cost of printing and publishing the notices or 
advertisements of the sale," which is "incurred in connection with the 
sale," and this is true, even though the sale proves ineffective, if the 
attempt to sell was made in good faith, and the abortiveness of it was 
not due to any fault of the trustee; and he is also entitled to any other 
proper and legitimate items of cxpense to be charged against the pro- 
ceeds and taken out by him. 27 Cyc., 1502. 

I t  was said by the present Chief Justice in Turner v. Boger, 126 
N. C., a t  p. 302: "It is truc that a stipulation for compensation for 
making the sale, in addition to actual expenses, if reasonable, would be 
sustained," unless a cloak for usury. There is no suggestion of i t  here. 
Judge Daniels has found that the cost of advertising was reasonable, 
and should be paid by the trustee. The deed of trust provides the same 
kind of notice to be published in the newspaper as a t  the court- 
house, that is, for thirty running or consecutive days. There is (714) 
nothing in tlie wording of the deed to show that the parties 
intended i t  to be once a week for four weeks. That would be substi- 
t d ing  the language of the court for tliat of the parties. Besides, it 
may also be said, in proof of what they meant, that Mr. Pace, the 
trustee, advertised daily in the News and Observer, according to the 
requirement of the deed, as he understood. His construction of it, and 
especially his act in refcrence to the kind of advertisement, was fully 
approved and indorsed by Mr. Lcacli in his note to Mr. Pace, dated 6 
May, 1915, referring specially to the advertisement, and directing him 
to retain said costs and expenses of sale, and his conlmissions, and to 
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make deed to Miss Dixic Leach, the purchaser, as lie had arranged for 
the surplus, and lie further acquits Mr. Pacc of all liability to him for 
so dealing with the proceeds. How can language be stronger to express 
the clear understanding of the parties, and where is there now any 
ground of complaint left to the trustor? He not only agreed to pay 
the amount, now disputed, but afterwards ratified what the trustee had 
done, with full knowledge of the facts. 

The Court held, in Rish v. Ivey, 76 Ga., 738, that a rcquiremr~nt that 
advertisement be made in a newspaper for thirty days was not corn- 
plied with by inserting i t  once a week for four weeks. This matter does 
not, depend upon the law in regard to sales under executions, nor is 
there any analogy thereto, or any inference to be drawn therefrom, 
contrary in effect to the view herein taken, as the question depends for 
its solution entirely on the contract of the parties. 39 Cyc., 493, 494. 

As to the attorney's fees, I will readily concede that if Mr. Pace was 
required only to pay the net balance in his hands to Miss Leach, he 
would not be entitled to any fee for his attorney, as that required no 
professional assistance, being merely an act to transfer expressly di- 
rected by the deed. But he was compelled to do more than the simplc 
act of payment. An attachment was issued in this action and levicd 
on the fund in his possession, as trustee, and a complaint filed alleging 
that the deed of trust was fraudulent and void as against the trustor's 
creditors, and praying that the surplus be applied to the payment of his 
debts and to the satisfaction of his wife's dower interest in tlle land. 
The trustee could not, undcr the circumstances, admit thesc allegations 
to be true by not denying them, for his failure to deny them would, 
under the statute, Revisal, sec. 503, be equivaient to an admission of 
them. If the plaintiff, before the sale, had attacked tlie tnist, it would 
have been the duty of the trustee, as we have decided, in Belcher v. 
CoFb, ante, 689, to defend in behalf of the trustor, and if he had failed 
to do so, he would have been liable for his inaction or delinquency, and 
this must also be true as to the fund or any part thereof after a sale of 

the property, and still more true, as he has actual possession of 
(715) the fund, and the crcditor seeks to divert i t  from the original 

purpose in a way contrary to the directions of the deed. 
It was said in 39 Cyc., pp. 339, 340: "A rule which has heen applicd 

in a great variety of cases affecting the administration and execution of 
trusts, is that a trustee has a right, whenever necessary to the proper 
administration, preservation, and execution of the trust and the prose- 
cution or defense of actions, to employ counsel and to be ~.eimburscd 
from the trust estate for whatever sums he has paid for the services of 
such counsel. The rule is applicable, even though the cestuis qrre 
tr~rstent  employed counsel to represent the same interests, and al- 
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though, to a certain extent, the private and personal interests of the 
trustee may also be involved in the litigation. Counsel fees are a 
charge on the trust fund, however, only when they are reasonably 
necessary and proper, and contribute to the due administration of the 
trust." They are, of course, not allowable for services made necessary 
solely by the fault or maladministration of the trustee. Many courts 
even hold that if the professional services are rendered by the trustee 
himself, being an attorney a t  law, he may be allowed for them, thereby 
repudiating the English rule. 39 Cyc., 484, 485. 

Chancellor Kent, in answer to an inquiry from a member of this 
Court, many years ago, gave it as his opinion that the English rule of 
not compensating trustees had not met with favor in this country be- 
cause of our law in regard to public trustees, such as guardians, execu- 
tors, administrators and receivers, and that the English rule had been 
greatly relaxed, if not totally abolished, by decisions in this country, 
so that now the courts allow conventional trustees to contract for their 
own compensation, in the form of commissions, besides reimbursing 
their expenses, which inelude an attorney's fee, and, when the agree- 
ment is silent, they will fix the charge for their services a t  a reasonable 
amount. Boyd v. Hawkins, supra. Mr. Pace was not bound to rely 
on his own professional skill, but had the right to seek independent 
advice and the services of an attorney to file his answer and take care 
of his fiduciary interests. All this is well supported by authority. Fox 
v. Fox, 250 Ill., 384, 395; Grimbnll v. Cruse, 70 Ala., 534, 539; Nesbitt 
v. Woodburn, 190 Ill., 283, 298; Manderson's Appeal, 113 Pa. St., 631, 
634; dbend v. End. Fund. COWL., 174 Ill., 96,106; Cochran v. Richmond 
R. R. Co., 91 Va., 339, 342. 

In one of the cases i t  is said that perilous indeed would be the posi- 
tion of a trustee if the law required him to protect and guard the trust 
fund in litigation a t  his own expense, and by his unaided efforts, and 
further, that the trust may be lawfully called upon to bear the neccs- 
sary expenses of its own preservation, and among these are reasonable 
counsel fees paid to an attorney for properly appearing in court and 
presenting the trustee's side of the questions of doubt or con- 
troversy, they being a proper charge on the trust fund, which is (716) 
benefited by such service. If he had let go the fund without a 
contest, the consequences to him, as well as to the trustor, might have 
been serious. He could, a t  his option, advise himself and otherwise 
perform an attorney's part in the case, but i t  has grown into an adage 
of long standing that a man who is his own attorney has not a very 
wise or discreet client, however expert and skillful he may be. In this 
case the services of an attorney were necessary, and the amount allowed 
to him seems to have been reasonable. 
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I n  regard to  the controlling effect of the express stipulations in the 
deed of trust, as to  compensation and other matters, and for the propo- 
sition that  the '(agreement constitutes the lam of the particular case, 
and as such it  will be enforced," many authorities here and elsewhere 
may be cited. Jones on Mortgages (6 Ed . ) ,  sec. 1923; College o f  
Charleston v. Willingham, 30 S .  C .  Eq., 195; I n  re Schell, 53 K. Y., 
263, 265; Jackson v. Jackson's Exrs., 3 N.  J .  Eq., 96. 113; Meacham v. 
Sternes, 9 Paige's Chancery Reports (N. Y.) ,  398, 404; Southern Ry. 
Co. v. Glenn, 98 Va., 299, 313; Ladd v. Pigott, 114 S. W .  (Mo.), 984; 
Biscoe v. State, 23 Ark., 592, 598. And especially as to the necessity of 
advertising strictly according to the requirements of the deed, the fol- 
lowing cases apply: Eubanks v. Becton, 158 N.  C., 230; Ferehee v. Saw- 
yer, 167 N.  C., 200; Brett v. Davenport, 151 N. C., 56. Defendant's 
counsel in his brief cites quite an array of cases in support of those 
propositions. We may add, that the judge held both the cost of adver- 
tising and the fee to  be reasonable in amount, and considering what is 
necessary to insert in an advertisement, under this deed, including the 
recital of the power and the description of the land, i t  clearly appears 
that  the ruling was right as to the cost of advertising. The fee is not 
only reasonable, but very moderate, for the service to  be performed. 
The Court in Harris v .  Martin, 9 Ma.,  895, said that the inquiry is not 
what such services are usually rated at,  but the compensation of the 
attorney is fixed by ascertaining what a prudent trustee would feel 
authorized to  pay an attorney, taking in consideration all the circum- 
stances of the case, though the usual rate charged is entitled to  some 
weight in making the estimate of a reasonable reward for the profes- 
sional service, and the same is true as to the cost of advertising. But, 
in any view of the question, the judge's ruling was correct. Ky. Sat l .  
Bank v. Stone, 93 Ky., 623; I n  re Edward Schell, Trustee, 53 X. Y., 
263; hfitchell v. Holmes, 1 Md. Ch., 287. 

I agree, therefore, with Judge Daniels, that  defendant W. H. Pace 
should be allowed the full amount paid for advertising the sale, and 
also the attorney's fee. 

JCSTICE BROWN concurs in the dissenting opinion of JUSTICE WALKER. 

Cited: Harris v. Cheshire, 189 N.C. 231; Whitley v. Powell, 191 
N.C. 477; I n  re Hollowell Land, 194 N.C. 224; Horner v. Chanaber of 
Commerce, 236 N.C. 98. 
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(717) 
E. D. NALL, h s s ~ a s ~ ~  OF E. D. NALL COMPANY, I-. C. B. KELLY A K D  HIS 

~ G A R D I A X ,  ATTIE R. KEIJLT. 

(Filed 27 October, 1915.) 

1. Vendor a n d  P u r c h a s e l ~ G o o d s  Sold-Verified Account-Evidence-In- 
terpretation of Statutes. 

Revisal, section I@%, enacting that in actions for "goods sold and de- 
livered, :) vcrified itemized statement of such account shall be received in 
evidence, and shall be deemed prima facie evidence of its correctness," 
clearly imports by its express terms that  i t  is confincd to "goods sold and 
delivered" ; and it  was designed to facilitate the collection of such accounts 
where there was no bo~m f ide dispute and to relieve the plaintiff in such 
instances of the expense and delay of formally taking depositions; and the 
terms of the statute are  strictly construed. 

2. Same-Witnesses. 
-4n affiant who rerifies all acatou~lt of goods sold :md delivered, which 

is to be rcceivcd in evidence and taken a s  prima facie evidence of its 
correctness, under the prorisions of the Revisal, section 1625, and cognate 
sections, shall be regarded and dealt with as  a witness pro tanto, and to 
such extent must meet the requirements and is subject to the qualifications 
and rrstrictions a s  to other witnesses; and when i t  appears on the fa te  of 
the account or affidavit that  the affiant has no personal linowledge of the 
transaction, or hits sworn to the matters stated in his affidavit on informa- 
tion and belief, he being incompetent to testify thereto a s  a witness, the 
nfiidavit does not come within the intent and meaning of the statnte. 

3. Same-Transactions with Deceased. 
A verifird itemized statement of an account made by the stlller of goods, 

sought to be introduced and received as  prima facie evidence of the sale 
and delivcry thereof a s  therein stated, under the prorisions of Revisal, 
section 1625, is construed to be in subordination to the prorisions of the 
Revisal, section 1631, when i t  is shown that the purchaser, a t  the time 
of making the affidavit, was a lunatic, etc.; and should the affiant swear 
to the matters of account as  within his own Imowledge, his verification or  
affidavit, as  stated, is ineffectual, being the testimony of a party interested 
in the transaction or communication sworn 10. The principles held with 
reference to Revisal, sections 1622, 1623, commonly known a s  the Book 
Debt Law, discussed and distinguished. 

4. Vendor a n d  Purchaser-Verified Accounts-Trials-Evidence-Nonsuit. 

Where a verified account or affidavit to a statement for goods sold anti 
delivered is insufficient to establish a prima facie case, under the pro- 
visions of Revisal, section 1625, and this is the only evidence offered, a 
judgment of nonsuit upon the evidence is properly allowed. 

APPEAL by defendant from Devin, J., a t  the July Term, 1915, of LEE. 
Civil action. The action was instituted by E. D. Nall, as owner and 

assignee of E. D. Nall Company, against C. B. Kelly, to recover an 
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account for fertilizers and supplies sold to C. B. Kelly by the Nall 
Company, Incorporated, during the year 1912. It appearing that C. B. 
Kelly had been duly adjudged a lunatic, his guardian, Attie R. Kelly, 

was made party defendant. 
(718) There is also a count in the complaint, being section 3, alleg- 

ing that said C. B. Kelly, now a lunatic, had agreed and prom- 
ised to pay said account, the balance thereof amounting to $345.1 1 ,  with 
interest from 1 November, 1912. Defendant answered, and in proper 
terms denied information or knowledge as to sales; denied thc promise 
to pay as alleged in scction 3, and denied the general allegation of 
indebtedness contained in section 4 of the complaint. On issues then 
joined, plaintiff, in support of his claim, offered in evidencc a verified 
account, giving an itemized statement of all articles sold, with dates; 
also items of credit and dates, samc being headed as follons: 

SANFORD, N. C., 1 January, 1914. 
Mr. C. 8. Kelly, Broadway, N. C., in acct. with E. D. Na11 Co., Inc. 

Fertilizer for Lee County farm, by 34. B. Hudson. 

Then follows itemized account, as stated, giving amount and date 
of t,he articles, and also amount and date of crcdits, the account show- 
ing a balance due as of 1 November, 1912, of $345.11, and same. being 
verified a t  bottom in terms as follows: 

E. D.  Nall, having been duly sworn, says that he was an officer of the 
E. D. Nall Company, a corporation under the laws of thc State of 
North Carolina, during the years 1912-1913, towit, secretary and treas- 
urer, and as such duly authorized to make this affidavit; that the 
attached itemized statement of account for goods, wares and merchan- 
dise sold and delivered to C. B. Kelly is true and correct; that said 
items of goods, wares and merchandise therein named were actually 
delivered to C. B. Kelly, and tliat t h e  is due and unpaid thereon thc 
sum of three hundred forty-five and 11-100 dollars, with interest there- 
on from 1 November, 1912, until paid; tliat there are no offsets or 
counterclaims to the same. E. D.  NILL. 

/ 

Subscribed and sworn to before me this July 26, 1915. 
T. N. CAMPBELL, C'. 8. C. 

Defendant objected to introduction of account; overruled, and de- 
fendant excepted. No further evidence being offered, there was motion 
of nonsuit; overruled, and defendant excepted. Vcrdict for plaintiff for 
balance due. Judgment on verdict, and defendant excepted and ap- 
pealed. 
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Williams & Williams for plaintiff. 
Hoyle & Hoyle for defendants. 

HOKE, J., after stating the case: In  Laws of 1897, ch. 480, it was 
enacted, "That in any action instituted in any courts of this State upon 
an account for goods sold and delivered, a verified itemized 
statement of such account shall be received in evidence, and (719) 
shall be deemed prir~ca facie evidence of its correctness.'' 

This law now appears in Revisal 1905, in the chapter on Evidence, 
section 1625, and is confined, as its terms clcarly import, to avtions on 
account for goods sold and delivered. Hospital Association v. IIobbs, 
153 N.  C., p. 188, and was clearly designed to facilitate this collection 
of claims about which there was no bona fide dispute, and to relieve the 
plaintiff in cases of that character of the expense and delay of formally 
taking depositions. 

Statutes of this cliaracter, hcre and elsewhere, for obvious reasons, 
have very generally received a strict construction by the courts. Knight 
v. Taylor, 131 N. C., p. 84; Mernam Co. v. Thomas Co., 103 Va., p. 
24; Foster and W e b b  v. Scott Co., 107 Tenn., 693. 

And in this jurisdiction it has been very generally considered that 
an affiant who verifies an account, under this and cognate statutes, shall 
be regarded and dealt with as a witness pro tanto, and to such extent 
must meet the requirements and is subject to the qualifications and re- 
strictions of other witnesses. Atkinson ZJ. Sinzmons, 33 N.  C., p. 116; 
Kitchin v. Tyson, 7 N .  C., p. 314. 

It will be noted that this section we are discussing contains no pro- 
vision as to who shall make the affidavit, and the contents of a proper 
affidavit being given the force and eflect of evidence, and the affiant 
being regarded, as wc have seen, as a witness pro tanto, we arc. of 
opinion that the verification should be by some one con~petent to 
testify, if he were present, and when i t  appears on the face of the 
account and verification that the afiant has no personal knowledge of 
the transactions covered by the account, or that affiant, on the record, 
is otherwise incompetent to testify, in such case the account and affi- 
davit offered does not come within the statutory provision, and thc 
same, in this form, should not be received. \ 

In the case before us, an examination of the account accompanying 
affidavit will show that the goods were bought, if a t  all, from E. D. Nall 
Company, a corporation, and that the company has assigned all of its 
choses in action, accounts, etc., to plaintiff. 

So far as appears plaintiff, himself, does not seem to have had any 
personal knowledge of the transactions, but on the face of the account 
the goods purport to have been sold by M. R. Hudson. 
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The verification, therefore, appears to  have been made on informa- 
tion from others, and if this be the true interpretation of this account,, 
the plaintiff would not be able to  testify to  it  as a witness, and should 
not be allowed to verify under the statute. Kennedy v. Price, 138 
N. C., p. 173. 

And if i t  were otherwise, if the verification should be held to pr* 
ceed on personal knowledge of the affiant, in such case he be- 

(720) comes an incompetent witness under section 1631 of the Re- 
visal, prohibiting a party interested from testifying as to  per- 

sonal transactions or conlmunications with an adversary who is, at  the 
time the evidence is offered, deceased or a lunatic. This section, 1631, 
enacted as necessary to protect the estate of deceased persons and 
lunatics from unconscionable claims, and based upon the gravest rea- 
sons of public policy, approved by repeated decisions of this Court, and 
found eminently desirable in practice, should not be set aside or im- 
paired unless the purpose of the Legislature to do so is very clearly 
expressed, and we think this section, 1625, appearing as a section on 
the law of evidence, should be construed in subordination to section 
1631, under the principle decided in Cecil v. High Point, 165 N. C., 
p. 431, and other similar decisions, and in cases presenting the question, 
however meritorious a particular demand may be, when it  involves a 
personal transaction between a claimant and the estate of a lunatic or 
deceased person, it must be established by proper testimony, and under 
the statute as now drawn an ex parte affidavit of the living claimant 
should not be heard. 1 Corpus Juris., p. 663, citing Swertt zl. Wherry, 
4 Tex. Civ. App., 15 S. W., 121. 

I n  making this decision, we are not inadvertent to cases in this State 
holding that  sections 1622 and 1623 of Revisal are not subject to the 
provisions of section 1631 of the same chapter, VII of Revisal. See 
Leggett v. Glover, 71 N. C., p. 211. 

At the time our laws were enacted permitting parties to testify, and 
this section, 1631, was passed as necessary to  the safe enforcenlent of 
such a policy, these sections, 1622 and 1623, commonly known as the 
Book Debt Law, had long been the law of the State, being very care- 
fully drawn as to  form and substance, and applying only to siilalI 
sums, not greater than $60, they were supposed to have served a useful 
purpose, and it  was held, in several cases, that  they would still be 
recognized in the very restricted instances to  which they could apply. 
But while we have no disposition to disturb these cases, as correctly 
construing the sections referred to,'we must decline to  extend the prin- 
ciple further, and are of opinion, as stated, that  under the terms of sec- 
tion 1625, as now drawn, an affiant, verifying an account so as to  make 
the same prima facie evidence, must be a competent witness to the 
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facts, and when it  appears on the face of the account that  he has not 
personal knowledge of these facts, or i t  is established that  he is other- 
wise an incompetent witness, the ex parte account so verified should 
not be received in evidence, and when, as in this case, i t  is the only 
evidence offered, a nonsuit should be allowed. There is error in refus- 
ing the defendant's motion to nonsuit, and the same is 

Reversed. 

Cited: Machine Co. v. iMorrow, 174 N.C. 201; Wo~thington v. Jolly, 
174 N.C. 267; Lloyd v. Poythress, 185 N.C. 183, 184, 188; Endicott- 
Johnson Corp. v. Schochet, 198 N.C. 770, 771. 

KINSTON COTTON MILL v. ATLANTIC COAST LINE RAILROAD 
COMPANY. 

(Filed 27 October, 1916.) 

1. Appeal and Error-Objections and Exceptions-Statements by Court. 
Objection, taken only in  the assignments of error in the case on appeal, 

that  the trial judge misstated the evidence to the appellant's prejudice, 
will not be considered on appeal, i t  being required that the attention of the 
trial judge be called thereto and exception taken, a t  the time or after 
the charge has been delivered, so as  to afford him an opportunity to make 
the correction, if he has made the mistake. 

2. Carriers of Goods-Delivery-Principal and  Agent-Tdals-Evidence- 
Expression of Opinion-Statutes. 

In  an action by the consignee against the carrier of goods to recover 
damages for the failure of the latter to deliver the shipment, where there 
is evidence tending to show that a certain drayman customarily received 
the goods for the plaintiff, to whom delivery had been made, without giv- 
ing a receipt therefor by the defendan:, a charge by the court to the jury 
is held correct, that  if they found tKat the drayman was the authorized 
agent of the plaintiff, a delivery to him would be a delivery to  the plain- 
tiff; and a n  expression by the judge that a delivery by the defendant with- 
out taking a receipt was a careless act, is not held, under the circum- 
stances, as  a n  expression of opinion by the court, prohibited by the statute, 
or was intended, or understood by the jury, in the sense of a reflection 
upon the moral character or integrity of the agent, defendant's witness, 
who had testified to the fact. 

APPEAL by defendant from Peebles, J., ac the  March Term, 1915, of 
LENOIR. 

Civil action tried upon these issues: 
1. Were the two cases of yarn the property of the plaintiff? An- 

swer: "Yes." 
811 
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2. Did the defendant negligently fail to deliver the two cases of yarn 
to Suffolk Knitting Mills? Answer: "Yes." 

3. What sum, if any, is the plaintiff entitled to recover of the de- 
fendant? Answer: "One hundred and sixteen and 44-100 dollars 
($116.44), without interest." 

G. V.  Cowper, R. 11. Leuis  for the plazrrtiff. 
Rouse & Land for the defendant. 

BROWN, J. Tlierc are only two assigniiients of error, both rtlating to 
the charge of the court. '- 

The first relates to the charge bearing upon the evidence of one 
Churn, the agent for the defendant. It is contended that the court inis- 
stated the testimony of Churn in reciting it to the jury. I t  is con- 
tended that Churn stated positively that the thirtecn cases of goods 

had been delivered, and that tlic court, in referring to the evi- 
(722) dence, stated that the witness Cl~urn testified that two of the 

cases had not becn received. I t  was the duty of tlie defendant, 
a t  the time, to have called the attention of the court, a t  the conclusion 
of the charge, to the misstatement of the testimony, in case any had 
been inadvertently made, in order that an opportunity might be then 
and there given to correct it. It appears from the record that no excep- 
tion was taken a t  the time, and that his Honor's attention was not 
called to i t  and that the objectlion first appears in the assignirients of 
error. 

The only other assignment of error is as follows: 
"That the court erred in charging tlic jury: 'Now, if you are satis- 

fied that John Marshall was the authorized drayman to receive freight 
from the railroad company, and you are further satisfied that it ws.: 
delivered to John Marshall, as testified to by one of tlie witncsscs, then 
you should answer that second issue "No," because that would bc a 
delivery to the knitting mills. It was not necessary that they should 
have a receipt for it. 

" 'If they had a man there authorized to go after their goods; and hc 
went there, and the railroad company had been in the habit of deliver- 
ing goods to him without an order, it was very careless on the part of 
the railroad agent there to do i t ;  still i t  was not necessary to take a 
receipt for i t ;  and if you find that John Rllarshall was the autliorizcd 
drayman, and he went there and got that yarn from the railroad com- 
pany, why, then, the court charges you that that would be a delivery to 
the knitting mills. We all take notice that railroads do not send around 
packages to the consignees like express companies do. We have to 
send for them.' " 
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I t  is contended that in this part of the chargc the court instructed 
the jury that if Marshall was the authorized agent of the consignee, 
and the railroad company had been in the habit of delivering goods to 
him without an order, it would be a delivery to the consignee. The de- 
fendant insists that the court thereby required the jury to find that 
Marshall was the agent of the consignee, and also that the agent had 
been in the habit of delivering goods to him for the consignee. We do 
not think the assignment can be sustained. 

The court instructed the jury repeatedly that if they should find that 
Marshall was the authorized drayman, and he rcccived the goods froill 
the defendant, i t  was a legal delivery to the plaintiff. His Honor might 
well have instructed the jury that all the evidence proved, and that the 
plaintiff admitted that Marshall was the regular drayman for the 
plaintiff, and that i t  was admitted that if the goods were delivered to 
Marshall, the defendant would not be liable. The whole case seems to 
turn upon the fact as to whether thc goods were delivered to tlic dray- 
In:m or not. 

To  put the matter beyond contro~~ersy, after tlie jurors had (723) 
started to retire, the court recalled them and further charged 
thein as follows: "If you should find that John Marshall was t l~eir  
authorized drayrnan, and that he got their property, and i t  was de- 
livered to him, that was a delivery to the company." 

It is further contended that the words cinhodied in the said chargc 
were practically an expression of opinion upon tlic facts by thc judge. 
It is true his Honor said it was a very careless act on the part of the 
railroad agent to deliver goods without taking a rcwipt for them, hut 
we do not think this amounts to an expression of opinion upon the facts 
a t  issue, nor do we think that i t  was intended by the judge or undcr- 
stood by the jury to be in any sense a reflection upon the moral charac- 
ter and integrity of the witness Churn. 

The observation of his Honor that i t   as a careless act has somc 
foundation in the admissions of the witness Churn, himself, who ad- 
mitted "that i t  is against the rules of the defendant company to deliver 
any freight unless there is a signature of the person to whom it is cle- 
livered." But the witness seeks to justify his acts by saying, "Rut lots 
of them do it. They were doing that before T went there." 

While the words of his Honor objected to seem to havc ktcen unneccs- 
sary, and might well have been omitted, we are satisfied that thcy had 
no appreciable effect upon the jury, so far as to influence their verdict. 

No error. 
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NANCY E. CULBRETH, ADMINISTRATRIX, V. BTLANTIC COAST LINE 
RAILROAD COMPANY. 

(Filed 27 October, 1913.) 

1. Carriers of Goods-Bills of Lading-Reasonable Stipulations-Contracts. 
A bill of lading issued by a railroad company'for the transportation 

and delivery of freight, when accepted by the shipper and consignee, be- 
comes a valid and binding contract between them a s  to all reasonable 
stipulations thereon. 

2. Same-Claims for Damages-Conditions Precedent-Limitation of Ac- 
tions-Contracts Against Segligence-Public Policy. 

A stipulation on a freight bill of lading that  "Claims for loss, damage 
or delay must be made in writing to the carrier a t  the point of delivew 
or a t  the point of origin within four months after the delivery of the 
property, or in case of failure to make delivery of the property, then 
within four months after a reasonable time for delivery has elapsed," or 
the carrier shall not be liable, is a reasonable and valid stipulation, re- 
quiring the performance of the condition as giving a n  opportunity to 
avoid unconscionable claims, and is not regarded as  a stipulation limiting 
the liability of the company for damages arising from its own negligence. 

3. Carriers of Goods-Bills of Lading-Reasonable Stipulations-Trials- 
Evidence-Burden of Proof. 

Where the plaintiff seeks to recover damages to a shipment of goods 
under a bill of lading requiring notice of claim in writing to be giren 
within a certain time, and the stipulation is reasonable and valid, the 
burden is on the plaintiff to show a compliance therewith. 

Where the plaintiff, in her action to recover damages to a shipment of 
goods, has failed to show by her evidence a compliance with a valid stipu- 
lation in  the bill of lading, requiring notice to the defendant of her claim 
before such loss may be recovered, and a judgment of nonsuit is entered, 
she may, in another action therefor, shorn, if she can, the required notice 
had been given by her. 

(724) APPEAL by defendant from Whedbee, J., at the February  tern^, 
1915, of COLUMBUS. 

Civil action. Plaintiff sued for damages resulting from injuries to 
household furniture which she had shipped via the Southern Railway 
Company and the defendant Atlantic Coast Line Railroad Company, 
from Raleigh, N. C., by way of Selma, S. C., to Wilmington, N. C., 
under a bill of lading issued to and accepted by plaintiff, which con- 
tained this stipulation: "Claims for loss, damage or delay must be 
made in writing to the carrier a t  the point of delivery or a t  the point of 
origin within four months after the delivery of the property, or, in case 
of failure t o  make delivery, then within four months after a reasonable 
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time for delivery has elapsed. Unless claims are so made the carrier 
shall not bc liable." There was evidence of damage to the furniture 
when delivered by the defendant a l  Wilmington. There was an excep- 
tion to  the charge, but i t  need not be considered, in the view taken of 
the case by the Court. 

Defendant moved to nonsuit the plaintiff, and to dismiss the action, 
under the statute, a t  the close of the plaintiff's testimony, and also at 
thc close of all the testimony. Thc motions were denied and an excep- 
tion duly entered. There was a verdict for the plaintiff, under thv 
charge of the court, for damage to the goods, and judgment was ren- 
dered thereon. Defendant reserved all exceptions, assigned errors, and, 
among them, the refusal to nonsuit, and appealed. 

1,. 1'. Grady for plaintiff. 
Davis & Davis and Schulken, Toon & Schullcen for defendant. 

WALKER, J., after stating the case: It has been well settled by our 
decisions, and i t  would seem to be an elementary rule of the law, that 
a bill of lading issued by the carrier of goods and accepted by the 
shipper and consignee constitutes a contract between them, and that 
each of them is governed by its terms, and their respective rights axid 
liabilities are regulated thereby. 6 Cyc., 417; Post v. R.  R., 138 
Ga., 763. It is usual to  insert in bills of lading or other contracts (725) 
for shipment a provision that  written notice of a claim for loss or 
damage to the goods shall be given to the carrier in a designated man- 
ner and within a specified time, such as two, three, or four months, and 
that, unless the notice is given, there will be no liability on the part of 
the carrier, and such stipulations have been upheld as valid and bind- 
ing, so far as they are found to be reasonable. Austin v. Railroad Co., 
151 N. C., 137; Deans v. Railroad Go., 152 N. C., 171; Cigar Co. v. Ex- 
press Co., 120 N. C., 348, where Justice Clark says that  such a stipula- 
tion for 60 days notice would be reasonable and valid, following the 
decision in Xherrill v. Telegraph Co., 109 N. C., 527, where a similar 
notice, as to  claim for damages, to be given 60 days after i t  accrucs, 
was required, was held to  be good. See, also, Selby v. Railroad Co., 
113 N. C., 588; Express (lo. v. Caldwell, 21 Wallace, 264; 4 Elliott on 
Railroads (2 Ed.),  sec. 1512; The Westminster, 127 Fed., 680; Express 
Co. 7). Glenn, 16 Lea, 472; Express Co. v. Harris, 51 Indiana, 127; 
Lewis v. Railroad, 5 Hurl. and N., 867. 

It is plain that  the stipulation is, in no sense, an exemption from 
liability for negligence, directly or indirectly, but a reasonable provi- 
sion that the company be apprised of the claim in seasonable time, so 
that  it may investigate the case and avoid the payment of false and 
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fictitious demands, and this was held in Xelby v. Railroad Co., supra, 
and Xherrill v. Telegraph Co., supra; L. C. Co. 71. Ir'ailway Co., 107 Va., 
323; Atlantic Coast Line Railroad Co. v. Bryan, 109 ibid., 523; Va.- 
Caro. Chem. Co. v. So. Express Co., 110 ibid., 666, where full diseus- 
sion of the subject will be found. The Court closed its opinion in 80. 
Express Co. v. Caldwell, 21 Wallace, a t  p. 272, d l 1  these words: "Our 
conclusion, then, founded upon the analogous decisions of the courts, 
as well as upon sound reason, is that the express agreement between 
the parties was a reasonable one, and hence that it was not against the 
policy of the law. It purported to relieve the defendants from no part 
of the obligations of a common carrier. They were bound to the same 
diligence, fidelity and care as they would have been required to exer- 
cise if no such agreement had bcen made. All that the stipulation 
required was that the shipper, in case the package was lost or damaged, 
sliould assert his claim in season to enable the defendants to ascertain 
the facts; in other words, that he should assert it within ninety days." 
Thc two propositions decided in that much-cited case are: 

1. The responsibility of a common carrier may be limited by an ex- 
press agreement made with his employer a t  the time of his accepting 
goods for transportation, provided the limitation be such ah the law 
can recognize as reasonable and not inconsistent with sound public 
policy. 

2. An agreement that, in case of failure by tlie carrier to de- 
(726) liver goods, he shall not be liable, unless a claim shall bc made 

by the bailor or by the consignee within a specified period, i f  
that period be a reasonable one, is not against the policy of the law, 
and is valid. 

Having settled this preliminary question in favor of defendant, we 
now come to tlie next and important one, whether the plaintiff has 
complied with the provision and thereby fixed the defendant with lia- 
bility. We think she has not. In  an action on contract, if the plain- 
tiff's right depends upon the performance of a condition or stipulation 
of the agreement, he should allege and prove the performance of it or 
a legally sufficient excuse for its nonperformance, or fail in his suit. 
9 Cyc., pp. 699 and 721. And i t  has been said that in case of noncom- 
pliance with his part of the obligation, he may not recover even upon a 
quantum meruit. Ibid., 722; Escott v. R'hite, 10 Bush. (Ry. ) ,  169. 
But, however the law may be with regard to the pleadings, it is very 
certain that plaintiff must have shown performance on her part of this 
stipulation as a condition to her right of recovery. To this point the 
authorities are numerous. U .  S. Express Co. v. Harris, 51 Ind., 127; 
Bogardus v. Insurance Co., 101 N. Y., 328; Xo. Express Co. v. Caldwell, 
21 Wall., 264; Kalina v. Ti. P. Railroad Co., 69 Kansas, 172; Oster- 
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houdt v. So. Pac. Co., 62 N. Y. Suppl., 134; C. and A. Railroad Co. v. 
Ximms, 18 Ill. App., 68 ; N. P.  Express Co. v. Martin, 26 Canada Sup. 
Ct., 135; 4 Elliott on Railroads (2 Ed.), sec. 1512; The Westminster, 
127 Fed., 680. In  Kalina v. U.  P. Railroad Co., supru, the Court held: 

1. Where the shipping contract contains a lawful provision requiring 
the shipper t o  do something as a condition precedent to recovery, the 
burden of showing the performance of such condition rests upon the 
shipper, and if he fail to show performance he cannot recover. 

2. This rule applies not only to a case where i t  is made to appear 
during the progress of the trial that plaintiff is seeking to recover upon 
a shipping contract containing such condition, but also to one where it 
has been counted upon in his petition, or set out as defensive matter by 
the carrier. 

It was held in Osterhoudt v. So. Pac. Co., supra, that the burden of 
a ion showing compliance with a shipping contract requiring the prcsent t' 

of claims for damage to the carrier, within a given time, is on the ship- 
per who seeks to recover for a loss of or injury to goods, even though 
he alleged a contract of shipment in general terms and the contract, as 
here, merely appeared in the evidence. N. P. Express Co. v. iWarfin, 
supra, held that  the shipper or consignee, as the casc may be, "must 
comply strictly with these terms (notice of loss), as a condition prece- 
dent t o  recovery against the carrier for failure to deliver, or for dam- 
age to the parcel, intended for the consignee," and must also allege and 
prove performance of the stipulation. That casc is very much in point 
here, as is also C. and A. Railroad Co. v. Sinzms, supm. 

The stipulation, therefore, is not merely a conventional limi- (727) 
tation of the shipper's right to sue the carrier, as he is left a t  
liberty to sue a t  any timc within the period fixed by the statute of 
limitations, but it is an essential condition of the contract by which hc 
is required to make his claim within the prescribed timc, or in season 
for the carrier to ascertain the facts for his safety against spurious 
claims, and having presented his claim, as required by the contract, the 
shipper may delay suit. He must, though, show performance of the 
provision in order to recover. Has the plaintiff done this? Her own 
evidence showed conclusively that she had not. She stated that "as 
a matter of fact, she could not say that there was any claim filed with 
the company." If she trusted the matter to Nlr. IIead, who was not 
connected with the defendant, as its agent, or otherwise, so far as 
appears, she should have proved that the claim was filed by him, as 
required by the contract; but that she did not do. There is not any 
evidence of a claim being filed, showing its nature and the amount, or 
of anything that approximates it, and not even ground for a fair con- 
jecture that i t  was filed. 
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But the plaintiff may hereaftcr show, if she can, that such n claim 
was filed, as a nonsuit docs not prevent the bringing of another action 
or bar the same, as we held in l'zusey v. Owen, 147 N. C., 335, follow- 
ing prior decisions of this Court, which are cited tlicrein. We may add 
the following more recent cases: Eureka L. Co. v. Harrison, 148 N. C., 
333; Smith v. Manufacturing Go., 151 N. C., 260; Tuttle v. Warren, 
153 N. C., 459. Unless the plaintiff can supply the deficiency in the 
present testimony, another suit will not avail her. 

In  the absence of the essential proof in this case, the nlotion to non- 
suit must be sustained, which reverses the judgment. 

Revcrsed. 

Cited: Smith v. R. R., 174 N.C. 111; McCotter v. R. R., 178 N.C. 
163; Moore v. Express Co., 181 N.C. 301; Eagles v. R. R., 184 N.C. 70; 
Watkins v. Express Co., 190 N.C. 607; Brick Co. v. Gentry, 191 N.C. 
641; EIam,pton v. Spinning Co., 198 N.C. 237, 239; M j g .  Co. v. P~idgen,  
215 N.C. 248. 

TAYLOR AND THOMAS v. MUNGEIt AND BENNETT. 

(Filed 27 October, 1915.) 

1 .  Deeds a n d  Conveyances-Timber-Extension Periods - Notice - Time 
and Place of Yaymcnt-Tender of Payment. 

No notice is required to be given by the grantees of standing timber 
to cut the timber from the lands during the extension period allowed in 
the conveyance, when by the terms thereof no previous notice is required, 
hut that  the grantees shall have the pririlege of cutting and carrying of1 
the said timber within ten years, with an additional term of five years, 
if lhry shall pay annually during the additional term, a t  the grantee's 
office in N., on the first Monday in February of each year, a sum equal to  
8 per cent of the original purchase price ; nor will the grantee's right to the 
extension period be forfeited when i t  is shown that they have been able, 
ready and willing to pay the interest at all  times when called upon, and 
that  the grantor has not done so, though the grantees have conkinnonsly 
inaintaiucd their oflice at the place designated in the deed. 

2. Contracts-Payment-Time and  Place-Requirement of Obligee. 

Where a n  instrument fixes a time and place for the payment of money, 
the person to whom i t  is to be made should accordingly be present in 
person or by agent to receive it. 

(728) APPEAL by plaintiff from Connor, J., a t  the ,July Tenu, 1915, 
of ONSLOW. 
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Civil action, heard upon an agreed statelncnt of facts. The court 
rendered judgment for the defendants, and tlie plaintiffs appealed. 

Dufy & Day for the plaintiffs. 
Frank Thompson, T. D. Warren for tlie defendants. 

BROWN, J. It appears that the plaintiffs conveyed certain timber 
to the defendants, by deed dated 14 January, 1905, with the privilcgc 
of cutting and carrying off the said timber within ten years. The said 
deed contained the following extension clause: 

"That the said party of the second part, their successors or assigns, 
shall have an 2,dditional term of five (5) years next ensuing tlie ending 
of the first term of ten (10) years in which to cut and carry away said 
tirnber from said land: Provided, however, that the said parties of the 
second part, or their successors or assigns, shall pay annually during 
the additional term of five ( 5 )  years, or until said tirnber shall be cut 
and carried away, to the parties of the first part or their legal repre- 
sentatives a t  the office of said party of the second part, a t  their office 
in New Bern, N. C., on the first Monday in February of each year, a 
sum equal to 8 per cent of the original purchase pricc of said timber." 

We are of opinion, under the above extension clause, that no notice 
upon the part of the grantees to the grantors was necessary in order to 
avail themselves of it. The deed does not require any notice, and the 
extension, itself, is a part of the contract, and is, in effect, automatic. 
I t  is as much a part of the contract as the original ten years. At thc 
expiration of the ten years, by ttic very terms of the dced, the grantees 
have the right to cut and remove tlie timber within the succeeding five 
years, provided they pay a sum equal to 8 per cent per annum of 
the original purchase price of the timber. 

This case differs from Powers v. Lumber Co., 154 N. C., 405, in that 
there is no condition in tlie deed that this 8 per cent shall be paid in 
advance; on the contrary, the deed expressly provides that the money 
is to be paid to the plaintiffs, or their legal representatives, a t  the office 
of the defcndants in New Bern, N. C., on the first Monday in February 
of each year. The facts agrced show that the defendants have an ofice 
a t  their sawmill, about one mile from the city of Ncw Bern; that the 
post-office address of the defendant was New Bern, and that the general 
superintendent of the defendant resided in New Bern, and transacted 
the business of the company a t  his residence in said city. 

The facts agreed further show that G. G. Bennett, an officer (729) 
of the defendant company, resides in New Bern, and resided 
there for the past two years, and a t  his house docs transact the business 
of the company. 
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It is further admitted that neither of the grantors in said deed, nor 
any one rcpresenting them, have applied to thc defendant company a t  
New Bern, or a t  its mill office on 1 February, 1915, or a t  any other 
time, to rcceive the said money provided for in the said timber dccd, 
and they liave never made any demand on the defendant, either by 
letter or personally, for the payment of the said money. 

I t  is admitted that the defendant, on the first Monday of February, 
1915, and a t  all times since, has been ready, able and willing to gay the 
said money to the plaintiffs upon demand, and had expected the plain- 
tiff to  call for the same. It is found as a fact that the defcndant's 
officers were present a t  their mill office and a t  thcir place of busincss in 
New Bern, N. C., on 1 February, 1915, rcady, able and willing to pay 
the said money. It is well settled that where a place of payment is 
fixed, the person to whom the payment is to be madc should be present 
by person or agent to reccive the money. 3 Elliott on Contracts, 117; 
38 Cyc., 150. 

We think his Honor correct in his conclusions, and his judgment is 
Affirmed. 

Cited: Williams v. Lumber Co., 174 N.C. 231; Jiudnell v. Lumber 
Co., 180 N.C. 50; Dill v. Reynolds, 186 N.C. 296. 

ELIZABETH GLENN v. JOHN S. GLENN. 

(Filed 27 October, 1915.) 

1. Equity-Pard Trusts-Quantum of Proof-Instructions-Trials. 
I n  a n  action to recol-er lands, where the defendant holds under a deed 

formally conveying to him the legal title, and the plaintiff is seeking to 
correct a mistake in the instrument or annex a condition to it, he is 
required to make out his claim by clear, strong and convincing proof, the 
question being one for the jury, with proper instructions from the court. 

2. S a m e A p p e a l  a n d  Error-Reversible Error. 
Where the plaintiffs, the heirs a t  law of the deceased wife, a r e  seeking 

to engraft a trust upon the title to lands conveyed to the husband, their 
stepfather, upon allegation and evidence tending to show that  the lands 
were bought with the moncy of the wife and that  the deed should have 
been made to her, i t  is reversible error to defendant's prejudice for the 
judge to charge the jury that  the plaintiffs must establish their claim by 
the greater weight of the evidence, i t  being required that  they do so by 
clear, strong and convincing proof. 
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APPEAL by defendant from Daniels, J. ,  a t  the June Term, 1915, of 
WAKE. 

Civil action to have defendant declared a trustee for certain real 
estate purchased by him at  foreclosure sale by Emily McVea, 
mortgagee; defendant, a t  such sale, having bought and taken a (730) 
deed for the propcrty from the mortgagee. 

Verdict and judgment for plaintiffs, and defendant excepted and 
appealed. 

John W. Hinsdale for plaintiff. 
W. H. Lyon, Jr., for defendant. 

HOKE, J .  The action was instituted by Mrs. Elizabeth Glenn 
against her husband, John S. Glenn, defendant, and the original plain- 
tiff having died pending suit, her heirs a t  law, children by a former 
husband, were made parties plaintiff and, by leave of court, filed an 
amended complaint, basing their right to relief on allegations that de- 
fendant, their stepfather, had bought and taken a deed for the prop- 
erty a t  foreclosure sale under an agreement that he was to buy said 
property for his wife, and, second, that he had bought and paid for the 
property a t  such sale with the money of his said wife. 

Defendant having, in his answer, denied these allegations, the cause 
was submitted on the following issues: 

1. Did the defendant enter into an agreement with his wlfc, Eliza- 
beth Glenn, whereby he bound himself to bid in for her the lot of land 
mortgaged to Mrs. McVea and sold under power of sale in said mort- 
gage, and to take title thereto to the said Elizabeth Glenn? Answer: 
"Yes." 

2. Was the land conveyed by Mrs. McVea, mortgagee, to defendant, 
paid for by the defendant with money belonging to Elizabeth Glenn? 
Answer: "Yes." 

On evidence in support of the allegations and denial, the court 
charged the jury that the burden of the issucs was on the plaintiffs 
and they were required to establish them by the greater weight of the 
evidence, and not by clear, strong and convincing proof. 

It is the established position in this State that where a defendant 
holds under a deed formally conveying to him the legal title to real 
property, and a claimant is seeking to correct a mistakc in the instru- 
ment or annex a condition to i t  or engraft a trust upon it, he is required 
to make out his claim by clear, strong and convincing proof (Cedar 
Works v. Lumber Co., 168 N. C., p. 391; Ely v. Early, 94 N. C., p. l j ,  
a position held to prevail in case of formal, written instruments, con- 
veying personalty (White v. Carroll, 147 N. C., p. 334), and to written 
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official certificates of officers given and made in the course of duty. 
Lumber Co. v. Leonard, 145 N. C., p. 339. And, in further application 
of the principle, i t  has been also held that, "When the testimony is 
sufficient to carry the case to the jury, as on an ordinary issue, the 
judge can only lay this down as a proper rulc to guide the jury in their 

deliberations, and i t  is for them to determine whether, in a given 
(731) case, the testimony meets the requirements of this rulc as to the 

degree of proof." Gray v. Jenkins, 151 N. C., pp. 80 and 82, 
citing Cuthbertson v. Morgan, 149 N. C., p. 72, and Lehew v. Hezuett, 
138 N. C., p. 6. It is also fully recognized here that this rule as to the 
quantum of proof does not obtain in suits to set aside deeds or other 
written instruments conveying property for lack of mental capacity, or 
for fraud or undue influence, or because made with intcnt to defraud 
creditors, etc.; plaintiff, in such cases, being required to establish his 
allegations by the greater weight of the testimony. 

The distinction is very fully and satisfactorily discussed by Associ- 
ate Justice Avery, in Iiarding v. Long, 103 N. C., p. 1, a case that has 
becn repeatedly cited in approval of the principle. Hodges v. Wilson, 
165 N. C., pp. 323-333; Lamm v. Lwnzm, 163 N. C., p. 71 ; Culbreth v. 
Hull, 159 N. C., pp. 588-591; Odom v. Clark, 146 N. C., pp. 544-549, 
etc. 

From the facts in cvidcnce as they now appear, the defendant has 
the legal title to the property in controversy, formally conveyed to him 
by written deed, pursuant to foreclosure sale, and the purpose of the 
action is to engraft a trust upon this title in favor of plaintiffs, children 
and heirs a t  law of Mrs. Glenn, deceased. The case, in our opinion, 
comes under the principle sustained in Ely v. Early, supra, and that 
line of cases, and plaintiffs are required to establish their allegations by 
clear, strong and convincing proof. 

For the error indicated, there must be a ncw trial of the cause, and 
it is so ordered. 

New trial. 

Cited: Ray v. Patterson, 170 N.C. 227; Grimes v. Andrews, 170 
N.C. 523; 8iLls v. Ford, 171 N.C. 736; Johnson v. Johnson, 172 N.C. 
531 ; Belk v. Relk, 175 N.C. 77; Lony v. Gmrnnty Co., 178 N.C. 506; 
Lloyd v. Speight, 195 N.C. 180; Waste Co. v. Henderson Bros., 220 
N.C. 439; Carlisle v. Curlisle, 225 N.C. 466. 
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W. W. KEMP r. NORFOLK SOUTHICRN RBILROAD COMPANY. 

(Filed 2'7 October, l!Sl5.) 

1. Railroads-Negligence - Fires  - Presumptions - Evidence - Trials- 
Nonsuit. 

The application of the doctrine tliat where a railroad conlpany has set 
out fire, causing damage to another, there is a presumption of negligence 
on its part, requires that  there should be evidence that the railroad com- 
pany set out the fire; and wherc the evidence tends only to show tliat the 
defendant's depot caught fire during the night, which was communicated 
to the plaintiff's building and destroyed it, a judgment as  of nonsuit upon 
the evidence is properly allowed. 

2. Railroads-Negligence-Evidence4ordwood-Fires. 
Cordwood is a recognized and necessary commodity, with no extra 

hazards in its transportation or shipment; and a railroad being compelled 
to receive i t  when tendered for shipment, under a statutory penalty 
(Revisal, section 2G31), and as  it  is inipradicablc to store i t  in a ware- 
house, i t  affords no evidence of negligence in colninunicating fire to 
plaintiff's building, when properly piled on the right of way, awaiting cars 
for shipment, in the absence of evidence that  the place a t  which i t  was 
piled was an improper one, and i t  is not shown that the defendant had 
originally set out the fire or was responsible for it. 

APPEAL by plaintiff from Tlanicls, J., a t  the June Term, 1915, (732) 
of WAKE. 

Action to  recover damages for negligently buming two buildings, the 
property of tllc plaintiff, situate on land adjoining the defcndant's 
right of way. 

The plaintiff admitted that he cxould not prow that the fire was set 
out by the defendant or that  i t  originated froill sparks crnittcd by the 
defendant's engine. The evidence tended to prove that the depot of the 
defendant caught fire after midnight, and it  was not shown whether the 
fire originated in the depot building or on the top of i t ;  that  the burning 
of the depot building set fire to a box car on a side-track and the fire 
was then cornrnunicated to  three or four carloads of dry pin? wood 
placed on the railroad yard for shipment in which there was mixed :L 

little dry oak, and tliat tlie fire was thence cornrnunicated to the build- 
ings of the plaintiff'; that  the wood had been delivered to  the defendant 
for shipment arid had not been shipped because of a car shortage, and 
that the agent had been using his best efforts to  secure cars; that  the 
usual place for delivering wood was further from the plaintiff's houses, 
hut that  the wood was not placed there because that place was filled 
with other freight; that  tlie ~ o o d  liad remained on the right of way 
for about five weeks. 
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At the conclusion of the evidence his Honor entered judgment of non- 
suit upon the motion of the defendant, and the plaintiff excepted and 
appealed. 

Robert C. Strong for plaintiff. 
R. AT. Simms for defendant. 

ALLEN, J. The authorities, beginning with Ellis v. R .  R., 24 N. C., 
138, and running through a long line of cases which are cited in Czwrie 
v. R. R., 156 W. C., 422; Kornegay v. R. R., 154 N. C., 389, and Hardy 
v. Lumber Co., 160 N.  C., 116, fully establish the proposition that 
where i t  is shown that the railroad company has set out fire which 
causes damage to another, that there arises a presumption of negli- 
gence, nothing else appearing. This principle has, however, no appli- 
cation here, because there is no evidence that the defendant set out the 
fire which was finally communicated to the property of the plaintiff. 

I t  was admitted by the plaintiff upon the trial in the Superior Court 
that he could not prove the origin of the fire, and there is no evidence 
in the record that any engine of the defendant ever passed the point 
where the fire originated, unless it may be inferred from the circum- 
stances that the defendant was maintaining a depot building and a 
railroad track. The plaintiff must, therefore, recover, if a t  all, upon the 

theory that aIthough the fire was accidental, it was negligence 
(733) on the part of the defendant to permit cordwood to remain on 

its right of way, and that the communication of the fire from 
the wood to his property was the cause of his damage. The wood was 
ordinary seasoned pine and was piled in the usual way. It had been 
delivered for shipment and was left on the right of way until cars 
could be procured. The defendant was compelled to receive the wood 
when tendered, under a penalty for refusing to do so (Rev., sec. 2631; 
Currie v. R. R., 135 N. C., 535), and as i t  was impracticable to store 
i t  in its warehouse, i t  could only place it on its right of way. If it had 
gone out of the right of way without permission it would have been a 
trespasser. 

We have, then, a case in which there is no evidence that the de- 
fendant set out the fire, and the only negligence relied on is permitting 
wood to remain on the right of way, and as wood is a recognized and 
necessary commodity, with no extra hazards in its transportation or 
shipment, and as the defendant was compelled to receive it and could 
only store i t  on its right of way, in the absence of evidence that the 
wood was placed at an improper place or improperly piled, we must 
hold there is no evidence of negligence. As the fire originated acci- 
dentally, there is no difference in principle between this and the case 
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of the private citizcn who buys his winter's ~ ~ o o c l  and stores it on' his 
lot near his neighbor's house. 

The case of Insurance Co. v. R. R., 132 N. C., 78, is easily dis- 
tinguishable from this in that tlierc was ~viclmcr in tlrat case that the  
defendant set out the fire and that i t  permitted cotton to remain on 
its platform near its track with the bagging off and the upper end of 
the bales with thc lint bulged out and exposed to fire from the passing 
engines. 

We are of opinion that judgment of nonsuit was properly entered. 
Affirmed. 

Cited: Moore v. R. R., 173 N.C. 315, 317, 323. 

GEORGE 0. GATLORD T. LEV1 BERRY. 

(Filed 27 October, 1915.) 

1 .  Judgments-Motions - Meritorious Defense - Findings -Prima Facie 
Case-Trials-Questions for  ,Jury. 

IJpon motion to set aside a judgment, for eacusablr neglect, where mat- 
ters a r e  stated by affidavit and relied upon as  constituting a meritorious 
defense, the judge of the Superior Court hraring the motion should make 
his Endings of fact from the rnatters set forth and draw his conclusions 
of law therefrom as to whether a pt-inza facie case has been established; 
and if the movant in  good faith shows facts which raise a n  issue suffi- 
cient to defeat his adversary, if found in his favor, this issue should be 
determined by the jury. 

2. Appeal and Error-Endings of Pact-.Judgments-Excusable Neglect- 
Questions for Court. 

Upon appeal from the refusal of the Superior Court judge to set aside 
a judgment for excusable neglect where matters are  alleged and relied 
upon a s  constituting a merilorious defense, the findings of fact of the 
judge will not be reviewable on appeal, but whether upon the facts found 
excusable neglect has been prirna facie shown is a matter of law review- 
able on appeal. 

3. Judgments-Motions-Excusable Neglect-Evidence Sufficient. 
Upon nlotion to set aside a judgment for excusable neglect, a prima facie 

case is shown by defendant, the movant, when he has established the facts 
that  he employed and paid an attorney regularly practicing in the county 
wherein the action had been brought; that  he put  the attorney in posses- 
sion of the facts relied upon as  a defense; that  the attorney promised t o  
attend court and look out for the movant's interests, but failed to file an 
answer, and judgment by default was entered against him ; that  the movant 
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acted with ordinary prndmce and was not, himself, in default, and that  
his attornry is insolvent. 

4. Appeal and Error-Motions-Judgments-Excusable Neglect-Insuffi- 
cicnt Finding-Case Remanded. 

On this appeal from the refusal of the judge of the Superior Court to 
set aside a judgment on the ground of excusable neglect, with proper 
allegation of facts npon tlie question of a meritorious defcnse, the casc is 
remanded to the l o w ~ r  court with dirrctions to set aside the findings and 
nlalre new and fuller findings of fact, with leave to the parties to file 
additional affifidnrits, if they a re  so adviyed. 

(734) APPEAL by dcfendant from Whedbee, J., a t  chambers; fl.0111 
BRUNSWICI~. 

Civil action, heard a t  chambers, on 4 May, 1915, upon motion of 
defendant to vacate the judgment therein. 

The defcndant liad executed a rnortgage to one J. R. Green, on his 
homestead in Brunswick County to secure a debt of $377.50. After tlie 
debt fell due, and was not paid, as alleged by Green, the latter adver- 
tised and sold the land under the powcr contained in the mortgage, 
and it was bought by the plaintiff,\to whom a deed was executed by 
Green. Plaintiff then comriienced this action for the possession of the 
land, obtained judgment by default for the want of an answer, and 
caused a writ of possession to be issued. Defendant moved to set aside 
the judgment on account of surprisc, nlistake and excusablc neglect, 
and he alleged that as soon as the summons in this action was served 
upon him, he employed a reputable attorney to defend thc action in 
his behalf and informed him of the facts; and that he had a good 
defense, and that his attorney failed to attend the comt, for some 
reason not appearing, but without defendant's fault, after having 
promised him tliat he would give the matter proptbr attention, and 
specially that he would attend March Term of the court, the return 
ternl, enter an appearance for him and take charge of tlie dcfensc. 
This he did not do, and judgment was taken against dcfcndant, with- 

out his knowledge, until a few days after court had adjourned. 
(735) That he had satisfied the debt before the sale under the mort- 

gage was advertised, and that his wife's signature to the inort- 
gage was a forgery, as she had refused to sign i t  or to submit to a 
privy examination, none having been taken. J .  R. Green was not 
examined as a witness to disprovc this allegation of payment, though 
there was some evidence, if not very clear and convincing, and given 
only upon recollection, that the privy examination was regularly taken, 
but the notary admitted tliat there liad been objection by the wife, due 
to her daughter's advice. There was other evidence not necessary to 
be stated. The judge decided that there was no excusable neglect, and 
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no meritorious defense. He refused the motion. Defendant excepted 
and appealed. 

C. Ed. Taylor for plaintiff. 
Johx B. Bellamy for defendant. 

WALKER, J., after stating the casc: We do not think the findings of 
fact are sufficient for us to decide this matter without the dangcr of 
doing injustice to  one or the otlicr of the parties. The court refers t o  
the affidavits and finds from them, but without stating the particular 
facts upon which he bases his opinion in law, that  defendant has no 
~neritorious defense. He  seems to have passed upon the truth or falsity 
of the defense set up, and not to  have treated it  as presenting a prima 
facie casc, which he should have done. Where a party, in good faith, 
shows facts which raise an issue sufficient to defeat his advcrsary, if i t  
be found in his favor, i t  is for the jury to  t ry thc issue and not for the 
judge. who rmrely finds whether on their face the facts show a good 
defensc in law; otherwise, the defendant, though lie establish cvcr so 
clear a case of excusable neglect entitling him to have the judgment set 
aside, would be deprived of the right of trial by the jury of thc issue 
thus raised. As the court has referred to  what is stated in the affidavits 
as  the ground of the ruling that  there is no n~eritorious defense, m-e 
have examined them and find that  they do state such a defense, if they 
correctly aver the facts, and especially when considered in connectiori 
with other circumstances. The court should have stated what tlie 
defense was, or the facts in regard to  it ,  so that  this Court could pass 
upon its legal merit. Marsh v. Griffin, 123 N. C., 660; Oldharn v. 
Sneed, 80 N. C., 15; Smith v. Hahn, ibid., 240; Bryant v. Fisher, 85 
N. C., 69; Winborne v. Johnson, 95 N. C., 46; Clark's Code (3 Ed.),  
p. 310. \Vc cannot review or reverse the judge's findings of fact on n, 

motion of this kind, but we can revise liis ruling upon the law, ~f 
erroneous, and what is excusable neglect is a question of law. Powell 
v. Weith, 68 N. C., 342. 

If thia tlcfcndant retained a reputable attorncy, who regularly prac- 
ticed in Rrunswick Superior Court, paid him $35 as his fee; 
appi~c .d  liini of tlie facts, and tlic attorncy promised to attend (736) 
court and look after the defendant's interests, all of which he 
says n7as done, and the attorney failed t o  file an answer, and thc  cle- 
fendant was not in fault himself, but acted with ordinary prudence, 
this would constitute excusable neglect. Francks v. Sutton, 86 N. C., 
78; English v. English, 87 N. C., 497; Wile?! 2,. Logan, 94 N. C., 564. 

The standard of care required of a defendant is that which an ordi- 
narily prudent man bcstows upon his important business. Roberts v. 
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Allman, 106 N. C., 391. In  finding whether such care has heen cxcr- 
cised the Court will consider, of course, all the facts and circunistanccs 
of the particular case. The attorney was not examined, nor was J. R. 
Green, the crcditor, as to the allegation of t l ~ c  defendant that the debt 
had been satisfied. We do not, though, now decide upon the merits, as 
the findings of fact are too meager for that purposc. It was stated 
here and not denied, that the attorney is insolvent, and tllcrcfore de- 
fendant has no available remedy against him for failing in his duty. 
It may be that all the matters will be, hereafter, more fully explained 
and more clearly stated, and some missing facts supplied. All we now 
do is to remand the case, with directions that the court below set aside 
the findings and make new and fuller findings of fact, with leave to 
file additional affidavits, if the parties are so advised. 

We attach no legal importance to what was done at  WIiitm-illc, N. C. 
It has no senlblancc of a judicial proceeding, but seems to have beell 
merely an informal request, addressed to the judge, to set aside. There 
was no writing, and no record of i t  was made. It is difficult to under- 
stand whether tlic court refused the motion upon the ground that there 
had been a previous adjudication of it, or that there was no excusable 
neglect, or bccauw the defense set up was not incritorious. We will 
not consider the merits, though, as injustice may be done if m-e should 
do so without all the essential facts being before us. The questions as 
to what constitutes excusable neglect and what is a ineritorions defense 
are discussed in Sircey v. Rees' Sons, 155 N. C., 296. 

Reinandcd. 

C'ited: Xrhiele v. Ins. Co., 171 N.C. 431; Senwell u. Lumbo C'o., 172 
N.C. 325; Lumber Co. v. Cottingharrz, 173 N.C. 327; IZOJI~C v. Brock, 
174 N.C. 548; Crandy v. Products Co., 175 N.C. 513, 514; Sutherlnnd 
v. McLean, 199 N.C. 350, 351; Woody v. Privett, 199 N.C. 379; Trust 
Co. v. Transit Lines, 200 N.C. 417; G'unter v. Dozody, 224 N.C. 523; 
Craver v. Spazigh, 226 N.C. 453; Moore v. Deal, 239 N.C. 229. 

A. GOTNS I-,r a s .  r. TRUSTEES INDIAX 'I'RMNINC, SCHOOL. 

(Filed 27 October, 1915.) 

1. Schools-Indians-Inter~~retation of Statutes. 
Laws of 388.5, chapter 51, providing for separate schools for  Croutan 

Tnditrns of Robeson Connty, claiming to be descendants of a friendly tribe 
once rcsiiling in Eastern North Carolina, and chapter 400, Laws of 1887, 

828 
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striking out the words "Croatan Indians" wherever they appear and in- 
serting in lieu thereof the words "Indians of Robeson County," and the 
last named act amended by chapter 223, Laws 1913, striking out the words 
"Indians of Robeson County" and inserting in  lieu thereof the words 
"Cherolree Indians of Robcson County," do not restrict the pupils of the 
school to the children of the Croatan race who resided in tha t  county in 
1885, but include within their meaning those who have become residents 
within the limits of the school district in good faith from other or adjacent 
or neighboring territory. 

2. Appeal and  Error-Objections and  Exceptions-Evidence-Competent in 
Part .  

Where a n  e s  pal-te affidavit has. by agreement of the parties, been re- 
ceived in evidence as  a deposition, all  irregularities being waived, and 
is competent in  part, an exception thereto a s  a whole will not be sustained, 
it being required that  the appellant should have specified the objectionable 
parts and excepted to them alone. 

3. Appeal a n d  Error-Material Error--Reversible Error. 
The courts will not grant  a new trial when the objectionable evidence 

admitted is  nierely t~chnical ,  or is not of sufficient importance to justify a 
belief that, except for the error, ,the result would have been different. 

4. Statutes-Interpretation-Affidavits-Intent and  Meaning. 

I n  interpreting a statute it is not permissible to show its intent and 
meaning by amdavit of legislators, for such must be gathered from the 
act itself. 

5. Issues-Pleadings-Evidence-Schools-Indians-Inimaterial Matters. 

Issues a re  sufficient if they a re  determinative of the controversy and 
enable the parties to  present every phase of the evidence relevant to  the 
question involved, and the issue in this action to compel the admission 
of children into the school established for the Croatan or Cherokee Indians 
of Robeson County, a s  raised by the pleadings, being only a s  to whether the 
children were of Indian blood, it becomes immaterial whether the appli- 
cants had complied with the provisions of Revisal, section 4241. 

APPEAL by defendants from Allen, J.,  a t  the March Trrm, (737) 
1915. of ROBESON. 

Johnson & Johnson, McIntyre,  Lawrence & Proctor for plaintiffs. 
McLcnn,  Vnrser & McLean for defendants. 

CLARK, C. J .  This is a proceeding to compel the board of trustees of 
the Cherokee Normal School a t  Pembroke, in Robeson County, to ad- 
mit the children of plaintiffs as pupils in that school. The plaintiffs 
contend that their immediate ancestors had lived in Sumtcr County, 
South Carolina, but had gone there from Curnberland County, N. C.; 
that they had no negro blood in their veins, and that their children are 
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entitled to  be admitted to  said normal school under the statutes estab- 
lishing it. The defendants contend tliat the plaintiffs' children are 
not entitled t o  attend said school, because: (1) Said children are of 
negro blood within the prohibited dcgrec. (2) That said children did 
not belong to that  class of persons designated as Croatan Indians, and 
now known as Cherokee Indians of Robcson County, under acts cstab- 

lishing said school. 
(738) The jury found the issue of fact raised by the :tbovc two 

propositions in favor of plaintiffs. The real controrcxrhy of law 
is raised by the defendants' contention that  the act of 1885, ch. 51, 
"To provide for separate scl~ools for the Croatan Indians of Robeson 
County," after reciting "Whereas the Indians now living in Robeson 
County claim to be dcscendants of a iricndly tribc, who once resided 
in Eastern North Carolina on the Roanoke River, known as Croatan 
Indians," enacted that  "said Indians and their desrendanls sliall hcre- 
after be known and designated as the Croatan Indians, . . . and sl~all 
have scparatc schools for their children, scliool cornmittecs of thcir own 
race and color, and shall be allowed to select teachers of their own 
choice," etc. It was, therefore, strenuously argued that  these plaintiffs, 
though it  was shown that  their ancestors, a few gcnerationa l~aek,  re- 
sided in Cumberland County, had moved to South Carolina, and liav- 
ing recently removed from South Carolina, to Robeson, could not come 

. within the terms of the act above recited. 
Chapter 400, Laws 1887, however, which established this normal 

school, was not so restricted, and provided tliat the purpo-c was to  
establish and niaintain "a school of high grade for teaclicrs of thc 
Croatan racc in Robeson County," and chapter 215, Lawb 1911, 
amended the above recited chapter 51, Laws 1885, by striking out the 
words "Croatan Indians" wherever those words occur in said chaptcr, 
inserting in lieu thereof thc words "Indians of Roheson County." 
Chapter 223, Laws 1913, amended the last named act by str~king out 
the words "Indians of Robcson County" and inserting in licu tlrcreof 
the words "Cherolree Indians of Kolucson County." 

We find nothing in the act establishing the normal school, or in the 
acts of 1911 and 1913, above rcferred to, or in chapter 199, Laws 1913 
(which provided further appropriation for thc support of this nornlal 
school), which restricted the pupils to the children of the Croatan race 
who resided in Robeson in 1885. The court properly told the jury that 
the statute in regard to  the normal school "did not embrace alone the 
Croatan Indians of Robeson County, but Croatan Indians who put 
thcmselvm within the limits of the schooI in good faith and hecame 
residents within the limits, that  would embrace them, though they came 
from other tcrritory, adjacent territory or a neighboring territory." 
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Section 4, chapter 123, 1,aws 1913, provides that "the Indians residing 
in Robcson and adjoining counties who have heretofore been known as 
Croatan Indians of Robeson County, together with their descendants, 
shall hereafter be known and designated as 'Cherokee Indians of Kobe- 
son County,' and sl~all  be entitled to all the privilcges conferred by any 
laws of the Statc upon the said Croatan Indians." 

The defendants excepted to an affidavit wllicli by agreement (739) 
of counsel was considered as a deposition and ail irregularities 
waivcd. Tlic defcndants concede that  a part of the affidavit is conipe- 
tent. The burden was on them to single out the incompetent parts by 
their exception. Not having donc this, their objection to  thc affidavit 
as a whole is insufficient. S. v. Tlcdforrl, 133 N. C., 722, citing many 
cases. Resides, oven if a part of said affidavit had been admitted over 
a sufficimt exccption, it was not a matter of sufficient importance that  
we could see that it probably affected thc rcsult. Courts do not now 
grant new trials for merely technical objections, unless the error is of 
suficient importance to justify a belicf that if thc error had not been 
committed the rcsult, reasonably, would have been different. 

The tender of a member of the Lcgislaturc to testify as to  the object 
or meaning of the act of 1885 was properly rejected. Tlie mcnning of 
the statutc and the intention of tlle Legislature cannot be sliown in 
this way, hut must bc drawn from the construction of tlic act itself. 
Robinson v. Lamb, 129 N. C., 16. 

The issue subiiiitted was determinative of the controversy, iml  ?n- 
abled the parties to present every phase of the evidence relevant to  the 
question involved. It was in the same forin as that submitted in Gzlli- 
land v. R o a ~ d  of Education, 141 N. C., 482, which was a case Ye1.y siini- 
lar to this. Thc only question before the jury in this case was wlietlicr 
plaintiffs had the right to attend the normal school, and this depended 
entirely upon wl~cther they were of Indian blood in the degree specified 
by the statutc. All the other contentions arise under a construction of 
the statutes creating thc normal sclrool, and werc not for thc jnry to 
clecidc. 

W h e t l ~ r  tlic plaintiffs had coniplicd with the provisions of Revisal, 
4241, was innilaterial. Issues arisc upon the pleadings and not npon 
the evidence, and tlic answer in this casc raised only the question of 
Indian blood. 

The court twice cl~argcd the jury that  the burden of proof was upon 
the plaintiffs to satisfy the jury, by the greater weight of the cvidcnce, 
that  the plaintiffs werc entitlcd to attend these schools. 

We think tlle casc was fairly and fully presented to the jury 1)y the 
learned judge. I n  tlie trial and judgment we find 

No error. 
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Cited: Power Co. v .  Power Co., 171 N.C. 258; Hux v .  Reflector Co., 
173 N.C. 100; Howard v .  Wright, 173 N.C. 345; Potato Co. v .  Jeanette, 
174 N.C. 240; Bank v.  Whilden, 175 N.C. 54; 8. v. Davis, 175 N.C. 
729; Wooten v. Order of Odd Fellows, 176 N.C. 62; Mfg. Co. v. Build- 
ing Co., 177 N.C. 106; Bank v.  Wysong & Miles Co., 177 N.C. 292; 
S. v.  Mundy, 182 N.C. 910; Hospital v .  Joint Committee, 234 N.C. 681. 

ANNIE HILL, ADMINISTRATRIX, v. NORFOLK SOUTHERN RAILROAD 
COMPBNY AKD ATLANTIC AND XORTH CAROLINA RAILROAD 
COMPANY. 

(Filed 27 October, 1913.) 

1. Railroads-Segligence-Pedestrian-Presumptions. 

An engineer is not required to stop or slacken the speed of his running 
train upon seeing a pedestrian ahead of him on the track, in the apparent 
possession of his strength and faculties, and without information to the 
contrary; for he may act on the assumption that  the pedestrian will use 
his own faculties for his own protection and will leave the track in time 
to saT7e himself from injury. 

2. Same-Helpless on Track-Duty of Engineer. 
I t  is the duty of a n  engineer on a moving train, by reasonable watchful- 

ness, to discover a man in front lying on the track or sitting on the cross- 
ties, in a helpless condition, or in  a position of such evident peril that  
ordinary efforts on his part if exerted would not likely save him from 
injury, and when such conditions are or should be observable by the engi- 
neer in the exercise of proper care and observation, he should stop the train 
by every available means short of endangering the lives of his passengers, 
resolving all doubts in favor of the preservation of human life. 

3. Same-Trials-Evidence-Nonsuit--Questions f o r  Jury. 
I n  an action to recover damages of a railroad company for the wrongful 

killing of the plaintiff's intestate a t  night, there was evidence tending to 
show that  the intestate was subject to epilepsy, and a t  times liable to 
attacks in which he would lose consciousness and fall, one of the fits 
having occurred the day before he was killed; tha t  the track a t  the point 
a t  which the intestate was killed and for a mile and a half was straight; 
that the intestate was Billed a t  a place upon the track where one standing 
upright could have been seen by a witness who was looking down the track 
a t  the headlight of the approaching train that  killed the deceased, and who 
could not have seen the deceased had he been lying down on the track a t  
the time, and that this witness saw no one there. Held, evidence sufficient 
to be submitted to the jury upon the question of whether the intestate, a t  
the time he was killed, was in a helpless condition on the track, or whether 
the defendant's engineer, in the exercise of the care required, should have 
seen him and stopped the train in time to have avoided the injnry. 
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BI~OWN. J.,  dissents. WALKER, J., concurs in dissenting opinion. 

APPEAL by plaintiff from Rountree, J., a t  the November Term, 1914, 
of LENOIR. 

Civil action to  recover damages for the alleged killing of intestate by 
defendant company. At close of plaintiff's evidence, on motion, there 
was judgment of nonsuit, and plaintiff excepted and appealed. 

Loftin, Dawson & Manning, G. V .  Cowper for plaintiff. 
Rouse & Land for defendant. 

HOKE, J. It has been repeatedly held in this State that the "rail- 
road engineer of a moving train who sees on the track ahead a 
pedestrian, a!ive and in the apparent possession of his strength (741) 
and faculties, the engineer not having information to  the con- 
trary, is not required to stop his train or even slacken its speed because 
of such person's presence on the track. Under the conditions sug- 
gested, the engineer may act on the assumption that the pedestrian will 
use his faculties for his own protection, and will leave the track in 
time to save himself from injury" (Abernethy v. R. R., 164 N. C., p. 
91, citing Talley v. R. R., 163 N. C., pp. 567 and 570; Exum v. R. R., 
154 N. C., 408; St~iclcland v. R. R., 150 N. C., 4 ;  Beach v. R. R., 148 
K. C., 152), a position that has been allowed to prevail where the 
person injured was sitting down on the track or cross-ties, apparently 
alert and attentive, and with nothing to indicate that  he was un- 
conscious of the train's approach. Holder v. R. R., 160 N. C., p. 3, 
' citing Clegg v. R. R., 132 N. C., p. 293; McAver v. R.  R., 129 N.  C., 

p. 380; Hord v. R. R., 129 N. C., p. 305, and Upton v. R. R., 128 N. C., 
p. 173. Again, it was held, among other things, in Dean's case, 107 
N.  C., 686: "If the engineer discover, or by reasonable watchfulness 
may discover, a person lying on the track asleep, or drunk, or see a 
human being who is known by him to be insane, or otherwise insensible 
to  danger, or unable to  avoid it, upon the track in his front, i t  is his 
duty to  resolve all doubts in favor of the preservation of life, and im- 
mediately use every available means, short of imperiling the lives of 
passengers on his train, to  stop it," a principle approved by this Court 
in many decisions on the subject, Smith v. R. R., 162 N. C., p. 29; 
Edge v. R .  R., 153 hi. C., p. 212; Sawyer v. R. R., 145 N. C., p. 24; 
Whitesides v. R. R., 128 N. C., p. 229; Lloyd v. R. R., 118 N. C., p. 
1010; and extended to include the case where one was sitting on the 
cross-tie, and it was evident from his position or otherwise that he had 
no present control of his faculties, Henderson v. R.  R., 159 N .  C., p. 
581; Smith v. R. R., supra; and, also, when he was in a position of such 
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evident peril that  ordinary effort on his part was not likely to  save him 
from injury. Snipes v. Manufactu~ing Co., 152 N. C., pp. 42 and 46, 
citing, among others, Clark's case, 109 N. C., pp. 430-33-34, and Bul- 
lock's case, 105 N. C., 180. 

Considering the evidence in the light of these decisions, we are of 
opinion that there was error in the order of his Honor directing the 
nonsuit. As we understand the record, and under the rule unifornily 
observed, that when a nonsuit is ordered the testimony making for 
plaintiff's right of action must be taken as true, and viewed in the 
aspect most favorable to  him, there were facts in evidence tending to 
show that  on or about 23 December, 1911, in the early part of the night 
of that day, the intestate was run over and killed by a passenger train 
of defendant coming from Kinston towards LaGrange; that a t  the 

point of the killing the railroad track was nearly level and 
(742) straight for a distance of 1% to 2 niiles from Fields Station 

beyond, to the point where intestate was killed; that a short 
while before the killing, a witness saw the intestate and talked with 
him, and he was then sober and was going down the railroad, or on a 
path along the side of the track, just about train time, and was killed 
about 200 yards from Dawson's Crossing, a place where the county 
road crosses the railroad. 

A witness by the name of Noah Colie, testifying for plaintiff, said, 
among other things, that a t  the time of the killing he was driving along 
the county road in a buggy, coming from LaGrange, and as he came 
near the crossing, his mule being afraid of the train, he got out of the 
buggy to hold his mule and was looking down the track towards the 
train; that he could see the headlight of the engine for two miles froin 
the time it came around the curve a t  Fields Station, the road being 
straight for a mile and a half, and he could see practically right dotvn 
the track, and was looking towards the train, and if a man had been 
walking along the track or standing up he could have seen him, but if 
he had been "lying down he could not have seen him" a t  the point 
where he was killed, because there was a cut there, "gradually growing 
lower," that shut off the view when the man was lying dpwn. This 
point mas about 200 yards from where he was standing, and between 
him and the approaching train. I n  the language of the witness on this 
point: "When I saw the train coming around the curve, my point of 
view was practically right down the track; in other words, I was look- 
ing right down the track towards Mr. Fields. I did not see anybody," 
and again: "I could not see a man when he was lying down, where the 
accident occurred, because the cut there obstructed my view." 

Another witness, by the name of Thomas, testified that at  a subse- 
quent time he had gone to the place with the witness Colie, and, stand- 
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ing where Colie was, he "saw a man walking down the track towards 
Kinston from the point where Mr. Colie was to where Mr. Hill was 
killed, but, when he lay down on the track a t  that point, he was out of 
sight; you could not see him. You could see him when he stood up, 
but could not see him when he lay down." 

It was further proved that,  latterly, the plaintiff, while ordinarily a 
strong man and able to  work, was subject to epilepsy, and was, a t  
times, liable to attacks in which he would lose consciousness and give 
way; that he had had such an attack the day before he was killed, and 
witnesses said that, in the times they had seen him so, he would have 
fallen if he had been by himself or not in some way supported, etc., etc. 

True, our decisions are to  the effect that when it is shown merely 
that  a person on the track of a railroad company, without license, ex- 
press or implied, has been run over and killed by one of its trains, lia- 
bility may not be imputed (Clegg v. R. R., and authorities 
cited) ; but the present case cannot be brought within any such (743) 
principle. As the case goes back for another trial, we do not 
consider it desirable to  dwell a t  length on the evidence offered in sup- 
port of plaintiff's claim, but on testimony for plaintiff tending t o  show 
tha t  a witness was looking down a straight track for a mile and a half 
to  two miles, seeing the headlight of the engine for that distance; that  
the deceased was run over and killed between the witness and the 
approaching engine; that  he could have seen the deceased if he had 
been standing up, and did not see him, but, a t  the point where he was 
killed, the witness could not see him when lying down, owing to a small 
cut on the railroad, and the witness, 200 yards off, standing just to  one 
side of the track, on the county road, and the further fact stated, that  
the deceased had of late developed a case of epilepsy, throwing him a t  
times into spells or fits which were likely to render him unconscious 
and cause him to fall, and that  he had just had such an attack the day 
before, we are of opinion that there are facts in the record, amounting 
t o  legal evidence, and which tend to show that the deceased, a t  the 
time he was killed, was down and helpless on the track, and that  this 
and the issue as to defendant's liability must be referred to the jury 
for decision. Barnes v. R. R., 168 K. C., p. 512; Tyson v. R.  R., 167 
N. C., p. 215; Smith v. R. R., supra; Arrowood v. R. R., 126 N. C., p. 
629; Powell v. R. R., 125 N. C., p. 371. 

There was error in the order of nonsuit, and the same will be set 
aside and the cause submitted to the jury. 

Error. 

BROWN, J., dissenting: I fully agree with the opening citation in the 
opinion of the Court from the Abernathy case. It is the well-settled 
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law of this State. Applying it  to the evidence of this case, I am of 
opinion that  the learned judge of the Superior Court did not err in 
sustaining the motion to nonsuit. A careful examination of the evi- 
dence set out in the record, in my opinion, fails to disclose any real 
evidence that the plaintiff's intestate was lying down helpless upon de- 
fendant's track, and while in such condition was run over and killed by 
a train. 

The burden of proof is upon the plaintiff to prove by the clear 
weight of the evidence: 

1. That the deceased was down on the track in an apparently help- 
less condition. 

2. That  the engineer could have discovered him in time to stop the 
train before reaching him, by the exercise of ordinary care. 

3. That he failed to  exercise such care, and as a direct result, de- 
ceased was killed. Clegg v. R. R., 132 N. C., 294; Henderson v. R. R., 
159 N. C., 581; Holder v. R. R., 160 N. C., 7; Stout v. R. R., 132 N. C., 

416; Ward v. R. R., 167 N. C., 148. 
(744) There is nothing worthy of the name of evidence that tends to  

prove the first of these propositions. What is offered as evidence 
is only the merest conjecture and surmise. Because the intestate was 
subject to occasional fits of epilepsy is no evidence that on this occasion 
he was seized with an attack and fell helpless upon the track. The fact 
that  his body was mangled is likewise no evidence that he was prostrate 
and helpless upon the track when the engine struck him. There is 
nothing in the evidence inconsistent with the theory that the intestate 
may have been walking or sitting on the track when struck by the 
engine, or with the theory that he may have fallen upon the track 
when it was too late to stop the engine. 

There is evidence that the track was straight, and that the headlight 
of the engine could be seen a t  some distance, but there is no evidence 
that  the engineer could have discovered the figure of a man prone upon 
the track in time to have stopped the train. What is assumed to be 
evidence is mere guess-work. 

MR. JUSTICE WALKER concurs in the dissenting opinion. 

Cited: Davis v. R. R., 170 N.C. 587; Home v. R. R., 170 N.C. 656; 
Brown v. R. R., 172 N.C. 607; Smith v. Electric R. R., 173 Y.C. 493; 
Hudson v. R. R., 190 N.C. 119; Redmon v. R. R., 195 N.C. 769, 770; 
Allman v. R. R., 203 N.C. 663; Harrison v. R. R., 204 N.C. 720; Trip- 
lett v. R. R., 205 N.C. 117; Justice v. R. R., 219 N.C. 279. 



N. C.] FALL TERM, 1915. 

CAROLINS HARDWaRE COMPANY ET ALS. v. RALEIGH BANKING AND 
TRUST COMPANY AND J. B. CARR & GO. ET ALS. 

(Filed 27 October, 1915.) 

Parties to a n  action are presumed to take notice of motions made therein 
a t  regular terms of the court; and actual notice of a motion to amend a 
pleading thus made is not required to be given the adverse party. Hence 
when a n  amendment is permitted by the court, on motion of a party, a t  the  
term set for the hearing of the action, it is not required that  the adverse 
party should have had actual knowledge thereof, for such knowledge is 
implied. 

2. Mechanics' Liens-Pleadings-Amendments-Kew C o n t r a c t M a t e r i a l  
Fhrnished-Direct Obligation. 

Amendments to pleadings which substantially set up a new cause of 
action a re  not allowable by the trial judge as  a matter within his dis- 
cretion. but this does not apply when the amendment only adds to the 
original cause of action; as  where a n  actlon is  brought to  establish a 
mechanic's lien, alleging that the materials, etc., were furnished the sub- 
contractor, and a n  amendment is permitted alleging in effect that they 
were furnished to the contractor under a n  agreement that  the owner would 
pay for materials, etc., purchased by the contractor, when it was ascer- 
tained that the latter was financially unable to complete the building 
according to the original contract. 

3. Same-Court's Discretion-Reference-Findings by Judge--Evidence- 
Appeal and  Error .  

I t  is the policy of our Code procedure to liberally allow amendments, so 
that  causes may be tried upon their merits and avert failure of justice, 
and to that  end, when the amendments do not substantially set up a new 
cause of action, i t  is within the reasonable discretion of the trial judge 
to allow them after verdict or judgment so as  to conform the pleadings 
to the facts proved; and where, after the report of a referee in a cause 
referred, the trial judge permits amendments, consolidates the case with 
others, and, as  thus consolidated, rerefers them, i t  is within the reasonable 
discretion of the trial judge, upon the hearing of the referee's report of 
the consolidated cases, to permit the other plaintiffs to amend according 
to the amendments theretofore filed. 

4. Illechanics' Liens-Abandonment of Contract--New Contract-Direct 
Liability -Materials Furnished - Principal and  Agent - Undisclosed 
Principal-Consideration. 

Where an action to enforce against the owner a lien of a materialman 
has been referred, and the judge, upon the coming in of the report, and 
from the facts stated therein and supported by the evidence, Ands that  
the owner and contractor agreed that  the latter, who was financially un- 
able to complete his contract, should thereafter purchase the materials, 
etc., for which the owner should pay. Held,  the agreement thus made in 
effect constituted the contractor the agent for the owner, and that the 
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n~aterialman, in consideration of the benefits the owner had received, had 
the right to sue thereon and establish a direct obligation from the owner 
to him; and Further held, that it  made no difference as  to whether the 
materialman knew of this new agreement a t  the time he furnished the 
materials, under the doctrine that a n  undisclosed principal ma$ be bound 
by the simple esecutory contracts of the agent, made for his benefit, when 
he is afterwards discorered to be such. 

(745) APPEAL by defendant from Daniels, J., a t  the February Term, 
1915, of WAKE. 

The above entitled action, with similar actions by J. C. Grinnan and 
Dorrence Terra Cotta Company, The Raleigh Iron Works Company, 
Powell & Powell, Inc., and Young & Hughes, against the above de- 
fendants, were pending in the Superior Court of Wake County, and, 
by a consent order, were consolidated in one action. The cause was 
referred to a referee, who took the evidence and made his report, stat- 
ing his conclusions of fact and law. The plaintiffs filed exceptions 
thereto, and upon the hearing the Superior Court, Daniels, J., presid- 
ing, sustained the exceptions to the referee's conclusions of law, and ren- 
dered judgment for the plaintiffs. The defendant the Raleigh Bnnk- 
ing and Trust Company excepted and appealed. 

John W .  Hinsdale, Jr., Clark & Broughton, R. C.  Strong, Manning 
& Kitchin for the plaintiffs. 

Jones & Bailey, Walter L. Watson for the defendants. 

BROWN, J. These several actions, which have been consolidated and 
tried as one action, were brought to secure and enforce a lien for ma- 
terial furnished and used in the construction of the banking house of 
the defendant the Raleigh Banking and Trust Company, in the  city of 
Raleigh, and to collect the sums due each of said plaintiffs therefor 

from said trust company. 
(746) Due notice, according to the statute, was given to withhold 

the sums claimed from the contract price for the construction of 
the building. 

I n  his first report the referee finds that the trust company had over- 
paid the contractors, over and above the amount due them on the con- 
tract price by $25,423, six months prior to the filing of plaintiffs' liens, 
and concludes, as matter of law, that the said trust company is not 
indebted to the plaintiffs in any sum, and that they are not entitled to 
any lien on the bank building for the materials furnished to ,J. B. Carr 
& Co., the contractors. 

Upon the coming in this report two of the plaintiffs were allowed 
to amend their complaints by adding the following amendment: 
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"That the contract alleged in the next preceding paragraph was, in 
accordance with its terms, to  have been completed in August, 1912, and 
that  the trust company and its contractor, finding that a large part of 
the contract had not been performed by the contractor, according to 
its terms, then entered into a new contract with the defendant con- 
tractor wherein it  was agreed that  the said contractor should perform 
his original contract, with the provision that the defendant trust com- 
pany would pay for the material, labor, etc., to be then purchased by 
the said contractor and necessary for the con~pletion of the said build- 
ing. The building was completed in August, 1913, and accepted by the 
defendant trust company." 

The cause was rereferred and the referee reported his findings of fact 
and conclusions of law, holding the said trust company not liable for 
the plaintiffs' demands. To this conclusion of law the plaintiffs ex- 
cepted. The judge sustained the exception, and upon the findings of 
fact, as made by the referee, adjudged that  the said trust company is 
liable to  plaintiffs, and rendered judgment accordingly. 

The defendant first excepts to the order of the court allowing the 
amendments to the complaint, on the ground that the defendant had no 
notice of the motion to amend. It appears that the motion was made 
a t  the regular tern1 of the court by the plaintiffs the hardware com- 
pany and Young & Hughes, and was granted without notice to  the 
defendant. I t  is well settled that  no notice of a motion is required to  
be given to the adversary party when the motion is made at a term 
when the cause stands for trial. Parties to  actions are supposed to take 
notice of any motion that may be made in a cause when it is made 
during the terms of the court. Hemphill v. Moore, 104 K. C., 379; 
Erwin v. Lowry, 64 N. C., 321; Stith v. Jones, 119 N. C., 428. 

The defendant contends, in the second place, that  the amendnient 
introduced into the proceeding a new and distinct cause of action from 
the one stated in the original complaint. It is well settled that the 
court cannot, except by consent, allow an amendment which 
changes the pleadings so as t o  make substantially a new action, (747) 
but i t  is also settled that an amendment which only adds to the 
original cause of action is not of this nature and may be allowed in 
the sound discretion of the trial judge. Ely v. Early, 94 N. C., 1 ;  
Craven v. Russell, 118 N. C., 564. 

We do not think that the effect of the amendment in any way changed 
or added to the original cause of action. The gravamen of the original 
complaint is to  the effect that  the defendant, the trust company, is 
indebted to the plaintiff for material and supplies furnished in erecting 
its building. The plaintiffs first proceeded to acquire a lien upon the 
building for the material furnished under the statute. The plaintiffs 
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failed in this because it  turned out, as represented by the referee, tliat 
tlie dcfendant owed the contractor nothing. But upon that investiga- 
tion i t  turned out, and was so reported by the referee, that the con- 
tractor had failed in his contract, practically, and in order t o  complete 
tlie building the defendant agreed in August, 1912, to  pay for such 
supplies and material as was necessary t o  finish it. This does not cre- 
ate a new cause of action. It simply gave the plaintiffs another legal 
ground for the collection of the same demand. 

Upon this principle it was decided that  where a complaint sllegcs 
that the defcndant had converted, wrongfully, money belonging to the 
plaintiff, thereby setting up a tort, an amendment alleging that  the de- 
fendant had received the money as trustee, and thereby changing some- 
what the character of the action, was allowable in the discretion of the 
court, as i t  neither asserted a cause of action, wholly different from 
that  set out in the original complaint, nor changed thc subject-matter 
of the action, nor deprived the defendant of any defenses which he 
would have had t o  a new action. Parker v. Harden, 122 N. C., 11 1. 

The defendant further objects to  the said ordcr of amendment, bc- 
cause it  was made after the referee had made his second report. It 
appears that  the amendinents to  the complaint of Young k Hughes 
and the hardware company were allowed before thc cause was heard 
the second time by the referee, but after the order of consolidation. 
When the cause was reported by the referee tlle second time and heard 
by Judge Daniels, he ordered that  all the plaintiffs be allowcd to amend 
their complaints so as to allege the agreements made in August, 1912. 

The policy of Code procedure as to  the allowance of amendments is 
very liberal, the leading purpose being to have actions tried upon their 
merits and avert a failure of justice. Therefore, amendinents to the 
pleadings are allowed, not only before trial, but even after judgment, 
and when the amendment docs not change substantially the claim or 
defense, i t  may be allowed after the verdict or after report of the 

referee, so as to  conform the pleadings to  the facts proved. 
(748) Our statutc provides that  the judgc or court may, before and 

after judgment, in furtherance of justice and on such ternls as 
may be proper, allow amendments t o  the pleadings or process. Iiev., 
sec. 509; Blalock v. Clark, 133 N. C., 309; Simpson v. Lumber C'o., 133 
N. C., 99. 

The only other assignment of error wc deem it  necessary to  consider 
goes to  the very heart of the controversy: that the court erred in find- 
ing as a fact that the defendant trust company ascertained in August, 
1912, that  its contractor was insolvent, and that  the said dcfendant 
agreed with its contractors, Carr Sr. Co., that  the trust company would 



N. C.] FALL TERM, 1915. 

pay for all materials and labor thereafter required to complete said 
building in accordance with the plans and specifications. 

His Honor, in his judgment, found the following facts: 
"That in August, 1912, the defendant bank, through its president, 

Charles E. Johnson, who was likewise chairman of the building com- 
mittee having in charge the erection of the bank building for said trust 
company, ascertained that the said J. B. Carr & Co., the general con- 
tractors, as found by said referee, were insolvent, and were unable to 
complete the said building in accordance with their said contract and 
t o  supply the labor and materials necessary to complete it, and to pay 
their subcontractors for the necessary materials and labor contracted 
with for them to be used in the completion of said building, required 
the said J. B. Carr & Co. to furnish to the said trust company an item- 
ized statement of all amounts due by him for labor and materials fur- 
nished and performed on said building, and also all outstanding and 
unperformed contracts for material and labor necessary to  be used in 
the completion of said building in accordance with the plans and speci- 
fications therefor. 

"And upon receiving the said itemized statements aforesaid, the said 
banking and trust company, through its president, Charles E. Johnson, 
agreed with the said J. B. Carr & Co, that the said bank would pay for 
all labor and materials then due and all materials and labor required to 
complete the said bank building in accordance with said plans and 
specifications. And in the list of subcontracts furnished the said bank- 
ing and trust company by the said J. B. Carr & Co., the contracts with 
the plaintiffs were stated, and the amounts to  become due were stated 
in said itemized statement furnished, as follows: J .  C. Grinnan and 
Dorrence Terra Cotta Company, $4,620; Powell & Powell, $46.45 (paid 
September 18) ; Raleigh Iron Works, $1,180.06; Young K! Hughes. 
$1,865 (paid August 6, $96.65; August 31, $200; September 18, $100; 
October 9, $300; October 26, $100) ; Carolina Hardware Company, 
$25.67 (paid 14 September, $33.44). 

"And in pursuance of this agreement by the said Raleigh Banking 
and Trust Company with the said J. B. Carr $ Co. in August, 
1912, the said plaintiffs furnished materials and did work re- (749) 
quired by the specifications for the said bank building, and used 
in said bank building with the knowledge of the said Raleigh Banking 
and Trust Company. 

"And i t  is further found as a fact that in August, 1912, the defendant 
trust company, in order to get its building completed, and in considera- 
tion thereof, agreed with its codefendants, J .  B. Carr & Co., that it 
would pay for all materials which thereafter should be purchased by 
the said J. B. Carr & Co. and used in the said bank building." 
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His Honor did not reverse any finding of fact made by the referee, 
but adjudged that  upon the findings made by him the trust company 
n-as indebted to  the plaintiffs upon the contract made in August, 1912, 
and in this conclusion we think his Honor was correct. 

It is contended that there is no evidence and no finding of the referee 
to  support the judgment of the court. We think there is both a finding 
and evidence sufficient to support it. The Supreme Court has no juris- 
diction to review the findings of fact made by the Superior Court when 
there is evidence to  support those findings. The evidence reported by 
the referee, in our opinion, is sufficient to  justify his Honor in finding, 
from that evidence, that when the trust company saw that its building 
would not be completed, and that  its contractor had broken down, its 
officers authorized the contractor to purchase the necessary material to  
complete the building, and agreed to pay for it. 

It is not necessary that this contract should have been made directly 
with these plaintiffs. If the facts be true, as reported by the referee 
and found by his Honor, then Carr was constituted agent of the trust 
company and duly authorized t o  purchase the material necessary to 
complete the building. The benefits to accrue to  the trust company 
were sufficient consideration to  support such new agreement. When 
that  agreement was made, the trust company undertook to complete 
the building itself. Carr then became its agent, and not an independent 
contractor. 

The material furnished by these plaintiffs became the direct obliga- 
tions of the trust company, and not those of the original contractor. 
It is immaterial whether the plaintiffs knew of the new agreement 
made in August, 1912, although it  is found that they had knowledge 
of it. The liability of the agent is not exclusive. Although the plain- 
tiffs extended credit to Carr in ignorance of the fact that he was acting 
for the trust company, the plaintiffs had the right to hold the undis- 
closed principal liable when discovered. It is well settled that  an un- 
disclosed principal is bound by executory simple contracts made by the 
agent and by the acts of the agent, done in relation thereto, within the 
scope of his authority and in the course of his employment. 31 Cyc., 

page 1574, and cases cited in the notes; Nicholson v. Douer, 145 
(750) N. C., 18; Combes v. Adams, 150 N. C., 68; Peanut Co. v. R. R., 

155 N. C., 148. 
Upon a review of the whole record, the judgment of the Superior 

Court is 
Affirmed. 

Cited: Currie v. Malloy, 185 N.C. 217; Lumber Co. v. Motor Co., 
192 N.C. 382; Parker v. Realty Co., 195 N.C. 645; Harris v. Board of 
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Education, 217 N.C. 283; Bank v. Sturgill, 223 N.C. 827; Walston v. 
Whit ley  & Co., 226 N.C. 540; Collins v. Highway Com., 237 S .C .  282. 

MRS. 31. G. JONES v. R. G. LASSITER AR'D THE CITY OF RALEIGH. 

(Filed 3 November, 1915.) 

1. Injunction-Public Benefits. 
The construction of public utilities, or works for public benefit, will 

not be restrained a t  the suit of private individuals, unless the damages 
caused thereby are  both serious in amount and irreparable in character; 
and where a contractor for  paving streets of a city n-ith a combination 
of asphalt and concrete has located his mixing and heating apparatus 
near the boarding-house of the plaintiff, and i t  is found by the trial judge 
that  the location was a proper one for the character of the work, which 
was for the public benefit, and that  the defendant was able to respond in 
damages for the injuries caused, a n  order restraining his work to the final 
hearing will be denied. 

2. Same-Main Relief-Prima Facie Case-Trial by Jury,  
Where relief by injunction is the principal remedy sought in a suit, the 

courts will generally continue i t  to the hearing upon plaintiff's making 
out a prima facie case; but this rule has no application where important 
public works and improvements are  sought to be stopped, for in such in- 
stances the courts will ordinarily let the facts be found by the jury before 
interfering by injunction. 

APPEAL by plaintiff from an order of Cooke, J., dissolving an injunc- 
tion, a t  the September Term, 1915, of WAKE. 

Douglass & Douglass for plaintijff. 
Armistead Jones & Son, R. H .  Perry for Lussiter. 

BROWN, J. This action is instituted to recover damages for alleged 
injury to plaintiff's property, health and business, caused by the opera- 
tion of an asphalt mixing plant near her residence in the city of Ra- 
leigh, and to perpetually enjoin the defendant Lassiter from the opera- 
tion thereof. 

On 14 October, 1914, Lassiter entered into a contract with the city 
of Raleigh to  pave its streets with a combination of asphalt and con- 
crete, carried through a high heating process, and required to be under 
a sufficient heat a t  the time of laying same upon the streets, and it  was 
necessary that  the plant be located as near to the streets to  be im- 
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proved as practicable, so that  the heat, to a high degree, might be 
retained in transit to  the street. 

(751) The defendant Lassiter located his plant upon the right of 
way of the Seaboard Railway, in the midst of various shops and 

foundries there situated, and about 175 feet from plaintiff's dwelling. 
The judge below finds (1) that the gritty dust that came from the 
grinding of the stone, when the wind was blowing from a northern 
direction, was thrown upon and against her house and furniture, there- 
by greatly damaging her property; (2) that  the throwing out of the 
said fine particles of dust and the emission of smoke was a menace to 
her health and others in her dwelling-house, and which was being used 
as a boarding-house, and that  because of the condition referred to her 
boarders were threatening to leave, nrhiclh would seriously affect her 
means of securing a livelihood; (3) that the fine particles of gritty dust 
and smoke being blown into her eyes have produced soreness in one of 
her eyes, which will a t  least become chronic if the condition continues. 
It is admitted that the defendants are solvent and fuIly able to respond 
in damages for any amount that may be recovered. 

The court also finds that  the machine is in the most fitting location 
to  accomplish the important work of building the streets, and that to 
stop the work would greatly interfere with the public good. An in- 
junction until the final hearing was refused, but the injunction is made 
effective on and after 1 January, 1916. 

The right to grant an injunction effective on that  date is not before 
us, as defendants did not appeal. It has been repeatedly held by this 
and other courts that the construction or use of public utilities will not 
be enjoined a t  the suit of private individuals, unless the damage is both 
serious in amount and irreparable in character. It is against public 
policy to restrain industries, public improvements and enterprises prose- 
cuted for the public good and that tend to develop the country and its 
resources. Waste Co. v. R. R., 167 N. C., 340; Griffin v. R. R., 150 
N. C., 312; Berger v. Smith, 160 N. C., 205. Private rights inust some- 
times yield to  the public good, certainly upon compensation. 

It is true that  when the injunctive relief sought is not merely ancil- 
lary to  the relief demanded, but is, itself, the principal relief sought, 
the courts will generally continue the injunction t o  the hearing upon 
the making out of a prima facie case. Marshall v. Commissioners, 89 
N .  C., 103. 

But this rule does not hold good in cases where important public 
works and improvements are sought to be stopped. I n  such matters, 
in the interest of the public good, the courts will let the facts be found 
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by a jury before interfering by injunction. The right of this plaintiff 
to  recover damages for her alleged injuries is not now before us. 

f i r m e d .  

Cited: Scott v .  Comrs., 170 N.C. 330; Hales v .  R. R., 172 N.C. 109; 
Rogers v. Powell, 174 N.C. 390; Peters v .  Highway Corn., 184 N.C. 32; 
Plott v. Comrs., 187 N.C. 132; Tobacco Growers Asso. v .  Harvey dl. 
Son Co., 189 N.C. 498; Greenville v .  Highway Corn., 196 N.C. 228; 
Arey v. Lemons, 232 N.C. 535. 



RULES OF PRACTICE 
IS THE SUPREME COURT 

(For others in force, see 164 N. C.,  p .  638.) 

It is ordered by the Court that the Tenth and Eleventh districts be 
separated, and that each district be allowed one week each, com- 
mencing on Tuesday. It is ordered that appeals from the Third and 
Fourth districts be heard together during the week heretofore assigned 
to the Third District, commencing on Tuesday morning. 

The clerk will arrange all the districts consecutively in accordance 
with this order, so that  the districts argued together during same veek 
will be the Third and Fourth, Eighth and Sinth,  Fifteenth and Six- 
teenth, and Seventeenth and Eighteenth. 

For Rule 28, as printed in 164 N. C., 548, 549, substitute the follow- 
ing : 

Twenty-f ive copies of the transcript sent up in each action shall be 
printed, except in pauper appeals: Provided, it shall not be necessary 
to  print the summons, publication of summons, and other papers dl0W- 

ing service of process, if a statement signed by counsel is printed giving 
the names of all the parties and stating that summons has been duly 
served. Nor will it be necessary to  print formal parts of the record 
showing the organization of the court, the constitution of the jury, etc. 
I n  pauper appeals the counsel for the appellant shall furnish a sufficient 
number of typewritten or printed briefs for the use of the Court, giving 
a succinct statement of the facts applicable to  the exceptions, and the 
authorities relied on, and shall also furnish at  least five typewritten 
copies of the transcript of appeal in addition to the original transcript. 
Should the appellant gain the appeal, the cost of p~eparing the copies of 
typewrit ten brief and transcript shall be taxed against appellee. 

The printed transcript shall be in the order required by Rule 19 (1) 
and shall contain the grouped and numbered exceptions and index re- 
quired by Rule 19 (2) and (3) ,  though for economy the marginal refer- 
ences in the manuscript, required by Rule 11 of the Superior Court, 
may be printed as subheads in the body of the record, and not on the 
margin. The transcript shall be printed immediately after docketing 
the same, unless it  is sent up printed. 



PRESENTATlON O F  THE PORTRAIT 

MR. J O S E P H  HARVEY WILSON 
TO THE 

S U P R E M E  C O U R T  O F  NORTH CAROlLlNA 

BY 

J U D G E  F R A N C I S  I .  O S B O R N E  

21 APRIL. 1914* 

Judge OSBORNE said: 
I have been requested by his surviving son to present a portrait of 

the late Mr. Joseph Harvey Wilson, of Charlotte, to this Court, and I 
gladly accede to  the request. 

Upon his death, noble words were spoken of him by his brethren of 
the bar, notably Col. H.  C. Jones, Judge W. J .  Montgomery, and the 
presiding judge, A. A. McKoy. I cannot now recall the exact words of 
the speakers, but remember well the keynote of their addresses. 

Colonel Jones spoke of the exalted purity of the life of Mr. Wilson 
and his influence over the members of the bar. Judge Montgomery 
spoke of his legal acquirements and his marvelous success as a lawyer, 
and Judge McKoy, in words of surpassing beauty, of the loss which the 
State had suffered in the death of so noble a citizen. 

Thirty years have flown by since then; nearly a whole generation 
has passed away. The eulogists have gone to join the eulogized, and 
the eulogies are for the most part but tradition or history in the for- 
gotten files of contemporary newspapers. The members of the bar 
and those of his fellow-citizens who knew him well are now few indeed. 
His name, his mind, his character and person are but a memory. 

Today I greet and pay obeisance to  that memory and shall endeavor 
to depict it, as it stands before me, in faithful colors, for the purpose 
of strengthening and refreshing it in the minds of those who knew him, 
and, let us hope, for the benefit and instruction of those who knew him 
not-especially the younger members of the bar.. The affection, grati- 
tude and respect which I bear him call for words of praise from me, 
which are but words of truth. 

He  needs no false eulogy or flattering portraiture a t  my hands. To 
indulge in them would be recreant to  the proprieties of this occasion, 
disloyal to  him whose whole life was a devotion to  every virtue that  
belongs to  the great family of truth. It would be, indeed, exceedingly 
indelicate in me to flatter him, dead, who when living flattered no one, 
and scorned all false praise from others. 

-This address has but recently been furnished. 

847 



IN T H E  SUPREME COURT. [I69 

I n  this Southern land we are very much prone to the habit of con- 
ferring unearned titles upon acquaintances and even strangers. 

Colonels, majors, who never saw war, and judges who never sat upon 
a judicial bench, surround us everywhere; but lie whom I now honor, 
after the manner of England's great Commoner, went through life with 
a name unadorned with borrowed title. "Mr. Wilson'' he lived and 
labored, attained success in his profession; as "Mr. Wilson" he died, 
and as "Mr. Wilson" we cherish him in our recollection. 

It is said in one of Bulwer's novels, "The Caxtons," that the Duke of 
Wellington was once passing on the streets of London. Some young 
man remarked, "There goes the Duke," and his companion asked, 
"What Duke?" "Why, the Duke of Wellington, stupid." So, within 
a narrower sphere, Mr. Wilson was T H E  Mr. by preBminence. 
I n  the large judicial district in which he practiced I doubt not if any 
man had remarked, "There goes Mr. Wilson," any hearer would have 
known that  he meant Mr. Joseph Harvey Wilson, of Nlecklenburg 
County. 

As such, I will endeavor to give some slight sketch of his life and 
character. 

He was born September, 1810, a t  the home of his ancestors in 3Ieck- 
lenburg County about nine miles northeast of Charlotte, near Phila- 
delphia Church. He was the son of the Reverend John McKamie 
Wilson, a distinguished Presbyterian minister and a great educator. 
His mother, Mary, was a daughter of Alexander Erwin, a Revolu- 
tionary patriot, thus relating Mr. Wilson to the TTTaightstill Averys, 
the McDowells and other prominent figures of that time. 

Mr. Wilson was prepared for college by his father, and so remark- 
ably precocious was his intellect that  he entered college in the Junior 
class a t  thirteen years of age, graduating with honor at fifteen. After 
obtaining his degree he returned to reside a short time at his home, 
without engaging in any active business, by reason of his youth. 

Success greeted him a t  the threshold of his career and walked hand 
in hand with him until his death, which occurred in September, 1884. 

His compeers a t  the bar were Judge Nathaniel H.  Boyden, of the 
Supreme Court bench, the Honorable Thos. S. Ashe, of this body, Judge 
Jas. W. Osborne, of the Superior Court, and the Honorable Haywood 
Guion, a lawyer of great ability and a writer of note in his day. Later 
in life, his compeers were Judge Wm. P. Bynum, Senator Z. B. Vance, 
the Honorable Clement Dowd, Col. Hamilton C. Jones, and many of 
the younger members of the profession. 

I have said that  he was successful a t  the start. I t  would have been, 
indeed, marvelous if he had been a failure. Wherever the English law 
pertains, no matter in what country, he would have been amongst its 
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foremost practitioners. Of strong natural parts, ever an intense stu- 
dent of his profession, he brought into his practice a profound know- 
ledge of law and business methods. He had deeply studied all our 
ancient authorities. He drank in law a t  the fountain head, but lie kept 
abreast with the current as i t  flowed. 

He  read and studied the contemporary decisions of the Court, and 
there was no opinion from this bench, settling any important question, 
with which he was not thoroughly familiar. 

Besides his knowledge of books, he studied men. He  was a close ob- 
server of their actions, a keen inspector of their motives. He was never 
the dupe of misplaced confidence. 

He  did not take chances in the investment of his time, his talent, or 
his money. He  builded no castles in the air. He  was a plain, practical 
business man, and not a dreamer of dreams. But above and beyond 
his knowledge of books, of his profession, in the practical affairs oi 
life, stood prominently that character for integrity which made his 
name a synonym of honesty and fair dealing. Amongst able men and 
great lawyers, he stood the foremost, as a wise and prudent counselor, 
skillful draughtsman of conveyances, contracts and pleadings. 

If success is to  be measured by triumphs in the forum, he was the 
equal of any of these gentlemen I have mentioned, and if it is to  be 
measured by the confidence of the entire business community, the num- 
ber of responsible clients and the well-earned rewards of a lucrative 
profession, he was the superior of any of them. 

As an advocate Mr. Wilson was successful. He did not aspire to  
eloquence, as we generally understand the term, but if the definition of 
Charles James Fox be correct, that "eloquence is logic set on fire," then 
he was eloquent indeed. 

He  did not adorn his addresses with flowers of speech. He rarely 
ever used an illustration or told an anecdote. His object was not to  
appeal to  the imagination with figures of rhetoric, or to  amuse the 
fancy with jest. He sought only to convince, or rather, i t  seemed, to  
inject his own convictions into the mind of the court and the jury. The 
strength of the speaker lay in his clearness, his intense earnestness, and 
his ability to impress his audience with the sincerity of his convictions. 
He was clear, for his thought was always clear. He  never went into 
the trial of a case without thoroughly mastering i t  in all its details, 
both as to  facts and law. H e  rarely ever spoke without premeditation 
and preparation. Out of a redundant vocabulary of plain, strong 
words, for the most part of Anglo-Saxon derivation, he could pour forth 
sentence after sentence, closely connected, all well rounded and com- 
plete, with every word in its proper place, and each one bearing its 
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appropriate part in conveying the idea he sought to impress upon his 
hearers. 

Everywhere natural, and nature having endowed him with great 
dignity of mind and character, he brought into the courtroom that 
dignity of manner which belongs peculiarly to an older generation of 
lawyers. Always respectful to the court, courteous and even courtly 
to his opponents, he enforced by his conduct respect and courtesy from 
others. Nothing could distract him from the issue before his mind. 
The cause which he had so thoroughly mastered in his office seemed to 
have mastered him. He  lost his entire personality in his zeal. Wit at 
his expense was an idle summer wind. I have often seen it tried by 
the very genius of wit itself, Senator Vance, but however amusing to 
others, the shaft fell harmless on that dignity which clothed as a gar- 
ment this grand gentleman of the old school. 

It is to speak words of supcrerogation to  say that in all his practice 
he was honorable; that  he knew no short cuts to success. Written 
agreements with him were superfluous. His word was his bond. No 
matter how fierce the controversy, how important the issue, how in- 
tense his own zeal for his client's cause, he never made an enemy in 
the courthouse. 

There was always one limit to his partisanship that he strictly ob- 
served. It was his own honor. "That was aye his border." All his 
adversaries knew it, and therefore cherished no enmity towards him, 
for lasting animosity is not the child of good faith and honor. I t  is 
the legitimate offspring of fraud and deceit. But Mr. Wilson had no 
enemies a t  the bar. Whether opponents or not, all its members re- 
spected him, and those who were thrown in close relationship with him 
were his friends. 

I n  his action in speaking (and I mean merely physical action, not 
the action that is spoken of by Deniosthenes, which seems to my mind 
to embrace the entire domain of public speaking) he was graceful and 
forceful. Considerably above the ordinary height, of a form the model 
of symmetry, erect in stature, all his gestures were consonant with the 
thought and its expression. 

I have said before that he thoroughly understood his cases. I should 
have quoted a far higher authority than myself. Chief Justice Pear- 
son, who rarely ever complimented any one, and who when he did meant 
more than he said, in discussing the members of the bar of about his 
own age, attributed Mr. Wilson's success to  the fact of his clear under- 
standing of his cases. 

I cannot agree with him who said that the legal mind displays its 
power in illustrating the obvious, explaining the evident. 
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In  my opinion, to  understand fully an intricate law case requires the 
highest exercise of the mental faculties. But it Tas not simply in 
understanding this or that  particular case that the powers of Mr. Wil- 
son's mind were displayed to their fullest extent. It was in his pro- 
found knowledge of general legal principles, and his ability to  apply 
them to new conditions. 

I n  the busiest period of his life, if not the most important, there 
occurred the well known revolution in our practice and pleading. I n  
1868 the Code was adopted, abolishing the distinction between actions 
a t  law and suits in equity, and establishing one form of action. It was 
almost im~ossible for us who have been bred under the new forms of 
pleading t; understand with what difficulty those older lawyers who had 
spent their lives in the study of Chitty and Stephens, and filing bills 
and answers in equity thereto, could reconcile theillselves to the new 
order of things. It seemed to them that they had to forget all the old 
paths they had trod, and blaze out a new way in a barren wilderness 
of legal thought without a guide. 

To Mr. Wilson's credit be it said, though he preferred the single 
issue to  the multiplication thereof, and thought the more numerous 
issues were calculated to  confuse rather than enlighten the jury, and 
really was devoted t o  the old equity practice, he did not despair of 
fully understanding the new. Being so well versed in the science of 
good pleading which the old law contained, he brought his knowledge 
of the old to  shed light on the new practice, and soon became a master 
thereof. 

Out of t'he throes of those times were evolved more important 
changes than mere pleading and practice. The organic law of the 
State itself was amended by adopting the homestead and personal 
property exemptions therein. This laid before the whole profession a 
wide field of thought. 

From the downfall of the Confederacy the relations of trustee, cestui 
que trust, guardian and ward were much disturbed. What might be 
the rights and responsibilities growing out of such relations were for 
the courts to  tell us anew, for trust funds had been invest'ed in se- 
curities which had been saictioned bv the law, a t  the time the invest- 
ments were made, but which had be;ome thorbughly worthless by the 
results of the war. 

Contracts, perfectly legal during the predominance of the Confed- 
eracy, a t  the time they were made, were declared illegal by act of Con- 
gress, and the contracts that  were valid had to be solved in the legal 
tender of the United States Government, upon a scale provided by 
statute. 
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I n  the settlement of these grave questions before the court Mr. Wil- 
son bore a conspicuous part. How well he bore it is best illustrated in 
the volumes of our Supreme Court reports. Time would fail me to 
detail the important cases in which he appeared. 

I n  summing up the universal opinion of his mind in its operation, I 
could not do better than to quote from Lord Macaulay's remarks, con- 
cerning Charles Montague, the father of English public finance: 

"It has long been usual with us to  represent the imagination under 
the figure of a wing, and to compare the successful exertion of imagina- 
tion to a flight. 

"Thus, an orator or a poet, as the case may be, is an eagle, and 
another a dove, and a third, more modest, a bee. Neither of these 
types would have suited Montague. His genius may be compared to 
that  strong pinion which, though it  is too feeble to lift the ostrich in 
the air, when she confines herself to  the surface of the earth, enables 
her to outrun hound, horse and dromedary. 

"When a man with genius like this attempts to  ascend to a heaven of 
invention his awkward and unsuccessful efforts expose him to derision, 
but if he is content to stay in a terrestrial region of business, the facul- 
ties which could not enable him to soar in the air, he soon finds enable 
him to distance all competitors on the lower sphere." 

Here the parallel ceases, for Montague did attempt to  ascend the 
heaven of invention, and failed. Mr. Wilson, well knowing the old 
adage of Swift, "It is an undoubted truth that no man ever made an 
idle figure in the world who understood his own talents, and no man 
ever made a good one who mistook them," confined himself to  the ter- 
restrial region of business, and distanced a11 his competitors. 

As a citizen, Mr. Wilson was liberal and progressive. He encouraged 
public education, was an advocate of religion, and aided all public 
improvements; in short, he was devoted to  the moral, intellectual and 
material advancement of society. I n  politics he was what we term an 
"Old-time Whig." After the manner of Webster, Clay, Wiley P. Man- 
gum, Geo. E .  Badger and VTm. A. Graham, he believed in a strong 
National Government, and the exertion of the powers of that Govern- 
ment, as he understood them, for the benefit of the Nation a t  large. 

He  was earnestly opposed to secession, and for the first time in his 
life was tempted to leave the practice of his profession to engage in 
political discussion. 

Voluntarily, and in opposition to  the majority of his friends and 
relatives, he offered himself as a candidate for the Convention for the 
purpose of defeating secession. And in this he preferred principle to 
popularity. For he was not the man to count the number of his ad- 
versaries, when a question of principle was involved. He was defeated, 
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as was to  be anticipated. But when the State did secede, he seceded 
with it, and earnestly, loyally supported the cause which she espoused. 
For from the crown of his head to the sole of his feet, he was a North 
Carolinian. He  freely gave of his substance to  the Confederate cause. 
He  knew all the leaders in the secession movement, and many of our 
generals. He  shared the counsels of the one, rejoiced in the temporary 
victories of the other, and deeply shared in the humiliation of their 
defeat. 

Past the military age, and not being trained to arms, he did not fight 
the battles of the Confederacy in person, but he gave to  the cause what 
was dearer to  him. He  sent his sons to  the front; one of whom fought 
the entire four years without requesting a furlough. 

When the cause was lost, and there was a faint hope that  his State 
might be restored to  her former place in the Union, without humiliating 
conditions, he participated in the hope. He  was sent as a delegate to 
the Peace Convention, which, if my knowledge of history serves me 
right, was called in furtherance of Grant's famous declaration: "Let 
us have peace." We all now know that  this hope failed. 

Perhaps in his secret heart he clung to a still further hope that there 
might arise out of the chaos of parties some political organization 
through which his old-time tenets of government might find expression. 
He  soon realized the failure of this hope. He  saw around him a large 
number of his trusted fellow-citizens disfranchised and the former 
slave endowed with the ballot, and in and from such a political situa- 
tion there was but one issue, that of race supremacy, and he cast his 
lot on the side of his own race. Believing that  1)emocracy was the only 
political party by and through which the supremacy of the white race 
could be sustained, he joined that party, and gave to it  loyal support, 
until his death. 

Mr. Wilson was tempted once more to  aspire to public office, but that 
by the almost unanimous solicitation of the white people of his county. 
He  was elected State Senator and was President of the Senate. It is 
proper to state, in this connection, that he was tendered a judgeship, a t  
one time, but declined it. Political ambition or greed of office could not 
tempt him from the practice of the profession in which he took delight. 

As a man, the principal traits of Mr. Wilson's character were sin- 
cerity, justice and perfect courage, moral, mental and physical; nor 
was there the slightest shadow of false pretense in his conduct. He 
never made a profession of friendship that  he did not feel, nor espouse 
a cause in whose righteousness he did not believe, and he never be- 
trayed cause or friend. He lived in the broad sunlight of public opinion 
and his life was an open book. 
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His justice was manifest in all his dealings with his fellow-man. He 
gave to  every one what belonged to him, and that which was not his 
own he would neither take nor keep. There was scarcely any one in 
Mecklenburg and Cabarrus counties who had a legal grievance, whether 
imaginary or real, who did not consult him. Thus he was the favorite 
counsel of the plaintiffs, and yet he rejected, if truth were known, more 
cases than most lawyers brought in his day. He examined the facts 
laid before him by his client, and without suggestion or amendment 
thereto, he formed his judgment upon the facts as presented. If he 
thought he had no case, he would not bring it. He  took cases as he 
found them and did not make them. 

His moral force was shown in his life by his absolute freedom from 
folly and vice. Immoralities he despised. I le  seemed to have avoided 
even the vices of youth. This may have been because, in fact, he had 
no youth, judging from the precocity of his intellectual development, 
shown from his early graduation a t  college and his immediate entrance 
into the struggles of life. However that may be, if he was tempted as 
others, he had strength to  resist the temptation, and the struggle left 
behind it no trace upon his conduct. He was bold, self-reliant in mind, 
forming his convictions without the advice of others, and after having 
formed them, he freely uttered them, when called upon, and stood ready 
to defend them against all comers. 

Mr. Wilson was a manly man, endowed with the highest quality of 
physical courage, rightly exercised. This he inherited froin his fighting 
Scotch-Irish ancestry. Suffice it  to say that he was of the blood of 
Andrew Jackson, and none braver e ~ ~ e r  coursed through the veins of 
men in all the tides of time. 

I n  this land of equal rights and privileges there is no title of nobility 
permitted under the Constitution. But nature defies the Constitution, 
ordinances and statutes, breaks through their bounds, and endows her 
favorite sons with titles of honor and respect, nobler than those dis- 
pensed by royal hands. 

Around us we see an aristocracy of mind, of character and of re- 
ligion. Of that  aristocracy Mr. Wilson was a member, and if the title 
to  such nobility can be handed down from sire to  son, no man could 
assert a better right to  it, for he was a descendant of a line of Presby- 
terian ministers, beginning in that Francis McKamie who emigrated to 
this continent in 1663 and founded and established the first Presby- 
terian church in America on the far-famed Eastern Shore of Maryland. 
That  church he maintained in spite of religious persecution. Of such 
an ancestry, Mr. Wilson lived and died worthy. 

He entered into the struggles of life early, as I have said, and as its 
gates spread open to him he saw no primrose path, no vista of easy 
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dalliance, no royal road to success. He  knew that  his life was to  be a 
battle and a march, and trusted in the end to victory. 

H e  was poor, not'with that  chill penury which checks noble aim and 
freezes the genial currents of the soul. Poor after the manner of Web- 
ster, Clay, Ruffin and Pearson. Poor with that poverty which is the 
highest incentive to  labor for honorable distinction. He  made up his 
mind in the beginning, that  the old adage in reference to lawyers, tha t  
they worked hard, lived fast and died poor, should find no additional 
exemplification in his life. 

"He gathered gear by every wile that's justified by honor, not for to 
hide i t  in a hedge, nor for a train attendant, but for the glorious privi- 
lege of being independent." Having attained that independence by 
intense labor before arriving a t  middle age, he was not lavish in money 
matters or prodigal of his substance, for he had learned the lesson of 
frugality in the school of necessity. He  was liberal, however, and not 
parsimonious. He  was a contributor to  all public charities and to his 
church. H e  did his alms in secret, not letting his left hand know what, 
his right hand did. Having attained his independence, in his residence 
in Charlotte he dispensed a generous hospitality. His home was the 
home of his friends and relatives, and the door stood wide open to the 
stranger guest. 

I n  religion he was a Presbyterian. From his birth and training he 
could scarcely have been anything else; but he was not of the strictest 
sect of that  denomination of Christianity. He  was broad-minded and 
tolerant of the views of those who differed with liim on this serious 
subject. 

He  knew that the bedrock of our Constitution was religious freedom. 
Puritan he was, but not after the manner of those Puritans who for- 
bade bear-baiting in England, not because it gare  pain to the bear, but 
because it gave pleasure to the bystanders. 

H e  took delight in seeing others enjoy the pleasures which he had 
denied himself. Down in his heart of hearts he believed that  he might - 
worship God and trust  and love his Saviour without condemning all 
graceful, beautiful, intellectual and innocent pleasures of life. 

All this he believed, notwithstanding that  he knew that  the chief end 
of man was to glorify God and enjoy him forever. 

It was in his home life tha t  Mr. Wilson found his greatest happiness. 
There his kindly virtues shone resplendent. There v a s  the tender, 
faithful and knightly husband and just and generous father. 

He  was twice married. His first wife was Miss Adelaide Patton, of 
Buncombe County. Of this marriage there were five children, Rosa, 
James, Harvey, Frank and Anna, four of whom attained ages of ma- 
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turity, and three lived past tlie middle age. Thc first daughter died in 
infancy. 

His second wife was Miss Mary 1,ouisa Phifcr, of Cabairus County. 
Of her I will only say that she was a lineal descendant of that Martin 
Phifcr who was a n~ernber of the first Legislature of North Carolina 
and an advocate of the first law in favor of religious frccdoni. Of this 
marriage there were two children, Mr. George E. Wilson, of Charlotte, 
and Mrs. Charlcs E. Johnson, of Raleigh, who still survive. 

Of strong, vigorous constitution, sickness rarely visiting him, rc- 
spected by his fellow-citizens, loved by his friends, adored by his wifc 
and children, conscious of rectitude, confident of immortality, his life 
was fortunate in duration and exalted in the end. 

As has been said of statues and monuments, so may it well be said of 
portraits as public memorials. Their existence is only justified by two 
reasons-either as works of art or because of the subject they com- 
memorate. This portrait, tried by either test, stands fully justified. 

All who knew Mr. Wilson know this likeness. I-Icrc is the thoughtful 
brow, the aquiline nose, tlie firm mouth, the strong chin, all the linea- 
ments of a countenance denoting reflection and inflexible resolution. 

I therefore present to this Court the portrait of an honored father, 
the gift of a devoted son. Right well do I understand that you will 
gladly receive it and direct your marshal to hang it in its proper place 
in this, North Carolina's only pantheon, surrounded by a goodly com- 
pany of peers, perhaps encouraging the weary and despairing member 
of his profession by reininding him of one who hesitated at no labor, 
whom no difficulties could conquer, and in the nexicon of whose life, 
both youth and manhood, there was no such word as fail. 

ACCEPTANCE BY CHIEF JUSTICE CLARK 

The address of ,Judge Osborne in presenting the portrait of Mr. Wil- 
son is a worthy tribute to the mcnlory of one of the most distinguished 
lawvcrs that North Carolina has known. The urofession of law differs 
from nearly all other learncd professions in that its members must exer- 
cise their calling beneath thc critical eyes of their fellows. A phy- 
sician, a clergyman, a teacher, or a member of any other profession 
practices his calling chiefly before those who are laymen. But this is 
not so as to the legal profession. The lawyer is under constant obser- 
vation by members of his own profession whose intcrcst it is to be quick 
and alert to find any defect that his argument may present. If there 
is any joint in his armor they are sure to perceive it and to penetrate it. 
One who obtains eminence a t  the bar has always fairly earned it by 
merit alone. 

856 
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The judges are not subject to the sa~iic sharp and acid test. If a 
judge is cautious not to stray beyond what has been said, and will con- 
fine himself always to the use of the thoughts of other men, lie may 
attain the reputation of a safe and sound judge. But one who climbs 
to  the position of a leader of tlie bar can only do so upon his own initia- 
tive and ability and learning and under the critical eyes of eager and 
alert antagonists. I le  must possess a thorough kiiowledgc of the law 
and quickness to avail himself of all tliat he knows on the shortest 
notice. He must have the tact to be insistent with the court without 
seeming to be persistent. He must be a good judgc of men and possess 
an  almost intuitive knowledge of human nature so that  he may make 
the best of the witnesses and win the confidence of the jury in the 
justice of his cause. 

At  one time a t  the English bar the opposing leaders in almost every 
great cause were Sir James Scarlett, afterwards Lord Ahinger; and 
Henry Brougham, afterwards Lord Chanccllor Brougham and Vaux. 
Brougham had an impressive personality, a dcep sonorous voice and 
ininicnse versatility. Scarlett was a sillall man, unassuming, and al- 
ways spokc to the jury in a convcrsational tone. Indeed, he seemed 
rather the thirteenth juryman conferring with tlie others, instead of 
trying to  persuade them. At the close of the tcrni a t  which many great 
causes had been tried, Lord Campbell relates that he approached the 
jury and asked them their opinion of the two mcn. They were unani- 
mous in the expression that  Brougham waa probably the greatest law- 
yer and orator tliat England had ever known. They said that Scarlett 
was a very nice gentleman, but cvery one knew that  he was no speaker, 
and Brougham had always provcd that Scarlett did not know much 
law. Campbell then asked them how it was that  at  that term in every 
case in which the two men had been opposed thcy had given their ver- 
dict without cxccption in favor of Scarlett. "Why," said they, "in 
every one of those cases he had been einploycd by those who had jus- 
tice on tlieir side, and lic could not help winning." Campbell thought 
this the highest art. But the jury were much nearer right than he. The 
really successful men a t  the bar, who win most of tlicir causes, are 
thosc who have the industry to  thoroughly coniprchend the facts arid 
the law of every case intrusted to  them, with the soundness of judg- 
ment to  perceive where thc right lies and the honesty to  advise tlieir 
clients so that  they rarely bring an action, or defend one, in whicli 
justice is not on their side. Then they need only the clearness of state- 
ment to  make the court and jury see it. 

Unlike Scarlett, Mr. TTTilson was possessed of a finc personality, and 
was a forceful advocate; but, likc Scarlett, he had the industry 
the good judgment to  see where the justice of the cause lay and the 
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honesty to advise his clients so that he rarely appeared in any causc 
in which be did not convince the court and the jury that he ouglrt to 
win, and was much aided in this by his well-known high prsonal  char- 
acter, which always gave an added force to any argument that he mi~de.  

We are fortunate to have before us so excellent a portrait of this 
great lawyer. His memory as a man and as a lawycr should ewr  be 
held in highest honor by our peoplc and the profession. The marshal 
will hang his portrait in its proper place on the walls of the library of 
this Court, among those great leaders of the bar whose careers have 
reflected lustcr upon the profession to which they belonged and t l ~  
State that gave them birth. Bencatlr his portrait may well be written 
the sentence bestowed by Cicero on a great lawyer of his day, "Virum 
justissimum et tenacemH--"A most h&orable man, and tenacious oi 
the right." 



PRESENTATION O F  THE PORTRAIT 

OF 

CHARLES FREDERICK WARREN 
TO T H E  

SUPREME COURT O F  NORTH CAROLINA 

BY 

H O N .  S T E P H E N  C. BRAGAW 

I SEPTEMBER. 1914" 

Judge BRAGAW said: 
Because of the high esteem in which I held him while he lived, and 

of my deep respect for his memory, now that he is dead, the privilege 
of presenting his portrait to  this Court has been graciously given me by 
the family of the late Charles Frederick Warren. There are many of 
his contemporaries-some still engaged in active practice a t  the bar. 
and others who add great strength and dignity to the bench of Xorth 
Carolina-who could speak with more accurate and complete knowledge 
of his character and career, and more fittingly pay tribute to  his 
memory; lawyers who in the stress of combat have feared and felt 
his power in opposition, or have leaned on his great strength in associa- 
tion; judges who have profited by his profound learning and exhaustive 
research and been aided to correct conclusions. But there is none who 
can speak froin a heart more full than mine of kindIy thought of him 
as  he returns to us in remembrance today. 

Born in the town of Washington, in the county of Beaufort, on 6 
September, 1852, Charles I?. Warren had but just attained to the full 
measure of intellectual strength and power, with a future filled with 
great promise apparently before him, when, on 11 July, 1904, "the 
pallid messenger with the inverted torch beckoned him to depart." 

An unusually useful life ended, a good man gone, a splendid citizen 
called to his everlasting home, when he had lived but little more than 
two-thirds of the three score years and ten allotted to man. But what 
a memory remains! It lives today, after more than ten years have 
passed, moves men with compelling force and keeps high the standard 
of morals in the relations of men, wherever its influence touches. No 
greater commendation can come to a member of the bar of his county 
than that it be said of him, "He reminds me of Warren." 

Charles F. Warren was the son of Judge Edward Jenner Warren, who 
was born in Vermont, graduated a t  Dartmouth College, and shortly 
afterwards moved to Beaufort County, where later he practiced law. 
He belonged to a distinguished family which produced many eminent 

*This address has hut recently been furnished. 
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men who had great part in developing and shaping the destiny of New 
England. 

In  mind and personality Judge Edward Warren sccmcd to typify the 
strong, stcrn and rugged State from whose loins he sprang. Of high 
character, decp purpose, uncompromising will and great intellectual 
strength, he made lasting impress upon those among whom he "livcd 
and moved and had his being." He soon took high rank in his pro- 
fession. In 1862 hc was elected to the State Senate, and was again a 
member of tlie Senate in 1870-'71 and 1872 and its president. In 1866 
he was appointed judge of the Superior Court of North Carolina. 

The mother of Charles F. Warren was, before marriage, Deborah V. 
Bonner. Shc was the daughter of Colonel Richard EI. Bonner of Beau- 
fort County, a man of ability and distinguished lineage. The mother 
survived hcr son and died in Washington only a few years ago. An- 
other daughter of Colonel Bonncr was the mother of Associate Justice 
George H. Brown, now of tlie Supreme Court of North Carolina. 

The University of his native State a t  the timc offering no oppor- 
tunity, in 1869 Charles F. Warren was sent to Washington College a t  
Lexington, Va., to the presidency of which the South's heloved chieftain 
had been called almost from the ficld of Appomattox. High among the 
mountains a t  the head of the Vallcy of Virginia, for more than half a 
century this had been the intellectual center of thc Scotch-Irish popula- 
tion of the valley, and many of the Nation's strongest men of today 
were once of its student body. I t  was not until after the death of 
General Lee that its name was changed to Washington and Lee Uni- 
versity. I t  was first called Liberty Hall, and later was named after 
George Washington, who tendered it its first considerahle donation. 

Mr. Warren graduated from this institution with high honors in 
1873, and during all the later ycars of his life his love for and loyalty 
to his Alma Mater never faltered nor grew cold. 

It was while young Warrcn was a student there that Robert E. Lee 
died, and it is said that, upon General Lee's desk, among the papcrs 
left by him and still undisturbed, preserved intact just as his hands 
placed them, are examination papers of Charles F. Warren. 

I t  is of interest to note that among his college mates and associates 
were many who have since taken high rank in the Nation in various 
fields of usefulness. Among thcm were Jarncs T,. Slaydcn, menibcr of 
Congress from Tcxas; George E. Chamberlain, formerly Governor of 
the State of Oregon, and now one of its United States Scriators; Harry 
St. George Tucker, of Virginia; Thomas Nclson Pagc, of Virginia, au- 
thor and Ambassador to Italy; Julius Kruttschnitt, director of main- 
tcnance and operation of the Union Pacific and Soutliern Pacific Rail- 
road systems; Rt. Rev. J.  R. Winchester, Bishop of tho Diocesc of 
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Arkansas; and Prof, Chas. A. Graves, Professor of Law at  the Uni- 
versity of Virginia. 

After his graduation in 1873, Charled F. Warren returned to Wasli- 
ington, studied law under his fathcr, and was admittcd to the bar of 
North Carolina by the Supreme Court a t  June Term, 1874, and inimc- 
diately began the practice of law in Beaufort County. He was at once 
associated with his father, ,Judge Warren, the late Colonel David Mil- 
ler Carter, and William Rodrnan Myers, under tlie firm name Warren, 
Cartcr, Myers $ Warren. Later Colonel Carter moved to Raleigh, 
Judgc Warren and William Rodman Myers died, and Charles F. War- 
ren succeeded to the practice of the firm and continued alone until his 
death. Among those who recognized and valucd merit, ability, in- 
tegrity, and absolute justice in every relation, he nevcr lost a client. 

It is a coincidence that just as now, when his portrait is presented, a 
Bcaufort County lawyer is one of the Supreme Court justices of this 
State, so when young Warren applied for admission to the bar in 1874, 
Judge William Blount Rodman, a distinguished lawyer of the Bcaufort 
County bar, was an honored mernbcr of the Supreme Court as then 
constitutcd. 

In  1879 Mr. Warren married Elizabeth Mutter Blount, daughter of 
Major John Gray Blount, of the family referred to by the late Gover- 
nor Henry T. Clark, who is quoted in Wheeler's "Rcrniniscences" as 
expressing the opinion that "No family whose name now survives in 
the State can trace its origin back to a period so remote in thc history 
of North Carolina." 

Surviving Mr. Warren were his widow, his mother, an only sister, 
Mrs. Lucy Warren Myws, widow of William Rodman Myers, now 
living in Washington, this State, two sons and two daughters. The 
elder son, Frederick R. Warren, of New York, is a successful journalist 
connected with the Hearst papers, and said to rank, on the general 
staff, scxond only to Arthur Brisbane. The younger son, Lindsay C. 
Warren, of Washington, N. C., is a successful lawyer of great promise, 
possessing inany of the qualities and characteristics of his distinguished 
fathcr. He is a member of the firm of Daniel, Warren, Manning & 
Kitchin. 

Cllarles F. Warren was but a boy when this country writhed in the 
mighty throes of Civil War. He would havc made s magnificent sol- 
dier. No man ever lived who knew less of the sensation of fear. He 
was tlie bravest man I ever knew. When one of his officcrs asked 
Napoleon's greatest soldier, Marshal Ney, if he never fclt fear, Ney 
replied: "I nevcr had time." If Warren had been asked tlle question, 
he could havc truthfully answered, "I do not know its meaning." He 
gloricd in a fight. Whether from his association with the greatest wnr 
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captain of all time, during the days be sat a t  the feet of Robert E. 
Lee, he imbibed a love of things military. or wlietller he inherited the 
instinct from his ancestors of New England or tiis Soutl~ern forebears, 
one cannot know; but tlie militant spirit was strong within I~ini. I t  Ss 
doubtful whetlier the State had a more thorough student of t l ~  history 
of the period from 1861 to 1865, or one morc arcurattly and fully in- 
formed, other than those who took part in the great conflict. 

Mr. Warren was profoundly interested in politics and was not with- 
out political ambition; but i t  was an ambition based upon the earnrst 
desire to  be of service to  his State, and not tlie selfish yielding to the 
lure of office from the incre sordid lust for office. Thc term "politician," 
in its modern acceptation, had no application to him. He  could not 
dissemble, and had supreme contempt for political duplicity and tlic 
doctrine of political expediency. He iormcd and expressed his opinions 
of men and measurcs without thought of the efl'cct of such expressions 
upon himself. He  was mayor of Washington for five years from 1881 
to 1886. I n  1886 11e was elccted to tlie State Senate, where lie took 
first rank with the ablest lawyers and statesmen in that  body. 

It is my impression that he introduced the bill, or was chiefly instru- 
mental in procuring tlie enactment into law of what is now suction 614 
of the ltevisal of 1905, providing that  whenever any civil action or 
special proceeding begun before the clerk shall be, for any ground what- 
eyer, sent to  the Superior Court hcfore the judge, the judge sliall have 
jurisdiction, and shall, upon request of either party, hear and dctcr- 
minc all matters in controversy in such action, nnlcss it  shall appear 
to  him that justice would hc morc cheaply and sperdily administered 
by sending the action back to be proceeded in before the clerk, in which 
case he may do so. 

I n  1896 Mr. Warren was a delegate to the National Democratic Con- 
vention held a t  Chicago, a t  whicl~ William J .  Bryan was nominated as 
the party candidate for the presidency. His enthusinsin in describing 
the stirring scenes of that  memorablr gathering mas unbounded. I n  
1898 the opportlinity was given to him to accept the nomination for 
Congress from the First Congressional District, the Hon. .John 13. S~nall  
having declined to permit the use of his name until after tlrc nornina- 
tion liad been tendered to Mr. Warren and by him refused. 

I n  1899 he was unanimously elected Presid~nt  of the North Carolina 
Bar Association, being the second president of that organization, suc- 
ceeding Won. Plat t  D. Walker, now associate justice of the Suprcrne 
Court of North Carolina, who was tlie first president of the Statc Bar 
Association. Mr. Warren's administration of this high office was m i -  
nently satisfactory, and aided in strengthening the influence of t,he 
association for mow progressive nwthods and higher ideals. To his 
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interest, zeal and admirable address as president in 1900 should be 
attributed the requests made by the Bar Association to the Supreme 
Court for a restoration of the requirement that a two years course of 
study be a condition upon applicants for license to practice law in the 
State, and that Sharswood's "Legal Ethics" be added to the course of 
study. It is gratifying to  recall that both requests were promptly 
granted by the Supreme Court. Your speaker recalls that previously 
he had prepared and procured the adoption by the local bar of Beau- 
fort County of a condensed Code of Ethics applicable to the members 
of that bar. 

His address as President of the North Carolina Bar Association in 
1900 was on the subject, "The Standard of Admission and Legal 
Ethics," and those who heard, or have read it, agree that no stronger 
appeal was ever made in a worthy cause. To those who knew Charles 
F. Warren it is manifest that he wrote and spoke as he practiced; that 
he was expressing in precept the faith that he expressed in daily work 
and living. 

For several years preceding his death he suffered, intensely a t  times, 
from an incurable malady which ultimately proved fatal; but with a 
courage and devotion that no Roman centurion ever surpassed, and 
with the fortitude of an ideal martyr, he sat a t  his desk day after day 
and far into the night guarding the interests of his clients, and ceased 
from labor only when the stricken and weary body could no longer 
respond to the strong and ever ready will. In the great battles of war, 
when a soldier falls, another takes his place and the gap is closed. 
When Warren fell, among all the worthy ones left there was none to 
take his place; and it is no disparagement of my brethren to say, the 
vacancy created when Charles F. Warren was called remains today 
unfilled. 

As briefly as possible, and I trust without tax upon your patience, I 
have traced the bare outlines of the life of this strong man. The pro- 
prieties of the occasion do not admit of more. You who knew him know 
how inadequate is human language for appropriate tribute to him. 

Charles F. Warren was a great lawyer. All size is relative. The true 
measure of a man and lawyer is taken by comparison with his associ- 
ates and contemporaries. Warren, in the activities of professional life, 
stood by the side of or before Judge W. B. Rodman, Colonel David 
Miller Carter, Hon. James E. Shepherd, who later became Chief Jus- 
tice of North Carolina, Hon. George H. Brown, now a member of this 
Court. He met in combat and in conference Major Lewis Latham, 
Governor Jarvis, Thomas G. Skinner, James Edwin Moore, W. D, 
Pruden. And measured by these men of great height, he was known 
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among them and in comparison with tlieni as a great lawyer and a 
strong man. 

He  was cautious and safe in counsel, giving no opinion not fortified 
by authority searched for and found. Earnest, forceful and convincing 
as a jury advocate; always frank and respectful to  the court, but un- 
yielding and fearless in demanding due consideration for hiniself and 
his cause by the court; bold in presenting and plausible in maintaining 
his side of a debated and debatable question; quick a t  courthouse rep- 
artee, and a past-master in the art  of direct and cross-examination, he 
was without a superior, within my observation, in tlie nisi prius courl. 
Yet nothing contributed more to his success in the trial of ciiuses, with 
all his skill and ability, than his fixed habit of thoroughness in prepara- 
tion. He  left nothing to the element of chance or luck. He  hunted 
for the weak points of his own case with pitiless thoroughness arid pre- 
pared the case of his adversary as though it  were his own. To investi- 
gate and master the two sides of a controversy thus, and yet to  remain 
the partisan advocate, with keenness and zeal and courage unahated, 
requires a mental fiber and a moral tempcr precisely as rare as real 
greatness. 

I n  the appellate court this habit of thoroughness was again apparent. 
He  never concluded and completed the preparation of his case till 
further preparation could no longer avail. Tlie call of his case for ar- 
gument in this Court usually interrupted his continued search for au- 
thority to  sustain him. 

His energy and zeal in a cause depended in not the slightest degree 
upon the pcrsonality or position of his client. Tlie humblest negro 
became the biggest nlan in the land to Warren wlieri that negro's case 
was in his care. The strongest storms of public clamor against his 
client s ~ a y c d  hini not tlie slightest nor caused hini to  abate one jot or 
one tittle in the defcnse of his cause. When the Prince of Wales had 
pleaded with Lord Erskine to decline to  defend Tom Painc, and public 
opinion desired Paine's destruction, Erskine declared: "From the mo- 
ment that  any advocate can be permitted to  say that he will not stand 
between the Crown and the subject arraigned in the court where he 
daily sits to  practice, from that moment the liberties of England are a t  
an end." This was Warren's view. On the othcr hand, no man, nor 
combination of men, could ever control him or cause him to swerve 
from the course his conscience directed. 

He  was absolutely honest with himself, his neighbor and his God, and 
no man ever had a higher scnse of honor. It never occurred to any who 
knew him to question his word or his complete fidelity to crery trust. 
His final account required no auditing. I n  one respect he was weak in 

564 
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discernment. He could not see a fault in a friend, nor believe an un- 
worthy thing of one wlioni he trusted. He was intemperate in loyalty 
to friend and client and causc espoused. He faced foe with the spirit 
and courage of a lion, but by the side of a friend hc was as Jonathan 
to David. A striking illustration of his loyalty came under my obser- 
vation as he sat through the weary hours of an intensely hot summer 
night and till long after tlie break of dawn in a convention a t  Greens- 
boro in tlie intercst of an old friend, without hope of success, held only 
by the sense of loyalty, suffering acutely, too weak to walk, conscious 
even then that the night of his life was near and its shadows falling 
upon him, yet taking no thought of self. 

I n  1901, in his admirable addrcss as President of the North Carolina 
Bar Association, Won. Charles M. Stedman, describing the "Model 
Lawyer," said: "The siniplicity of his cliaractcr commands confidence. 
He lows the co~npanionship of friends. He delights in the society of 
books. A pure and irreproachable private life places him above the 
shaft of petty gossip. He is free from any taint of malice, envy or 
falsehood. I-Ie is brave and chivalrous, always respectful to, but nevcr 
obsequious to the judge. His clients confidc to him their troubles with 
a confidence that hc will not reveal them. He is fearless whcn com- 
batting for his client the whole weight of an irresistible clamor. He is 
cool, though tried by all the means wllicli could ovcrcomc the firmest 
paticnce. He is cautious when prudence counsels reserve. He is ag- 
gressivc when tlic moment for action has arrived. The love of gain 
does not tenipt Iiini. Kc is learned in the law ; well versed not only in 
its technicalities, but in its broad and deep principles. He manifests 
and feels a strong interest in all tliat affects the welfarc of the com- 
munity. In  advancing his client's interest he spares no labor, but is 
governed by a supreme sense of duty. He has an absolute scorn for 
every artifice or trick by which an undue advantage might be gained. 
He fights his battlcs in the open field." It is said that later a number 
of prominent lawycrs of wide acquaintance among the members of the 
bar of this State were discussing this address and the question arose as 
to what lawyer then living thc description would most accurately fit. 
I have heard that it was ngrccd that nonc came nearer to the realiza- 
tion of this ideal than Charles F. Warrm. Froln an intimate knowl- 
edge and close observation of him, it is my delibcratc judgment tliat 
every sentcncc in that description fits Charlcs F. Warren, the lawyer, 
without exaggeration. 

A description which fits Iiim as a inan so strikingly that one could 
almost believe thc writer knew him and had him in mind as lie penncd 
the lines, arc the words of Dr. J. G. Holland: 
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"Men whom the lust of office does not kill; 
Men whom the spoils of office cannot buy;  

Men who possess opinions and a will ; 
Men who have honor and who will not lie : 

Men who can stand before a demagogue 
And damn his treacherons flatteries without winking. 

Tall men, sun-crowned, who live above the fog 
In pnhlic duty and in private thinking." 

Such a lawyer and such a man was Charles F. Warren. In  his death 
our profession and the State sustained immeasurablc loss. All too soon 
he died. "The broken shaft stands by the wayside-from the base to 
the point of cleavage the chiseling is that of a master hand, and the 
size and the perfcct workmanship tells to the passcr-by how tall and 
beautiful it would have been if the years had been bidden to place the 
crown and capital upon the completed column." 

I present this portrait to the Court. I t  is eminently proper that it 
hang in the gallcry of North Carolina's grcat men and great lawyers. 
It is well that those who knew him may have tlie opportunity to gaze 
upon the semblance of his features and be renlintled of his high charac- 
ter and honorable career to their benefit, and that others who knew him 
not may learn of him and how he lived, as lawyer and man, and profit 
by thc learning. 

ACCEPTANCE BY CHIEF JUSTICE CLARK 

Judge Edward J .  Warren was one of the most forceful and able men 
that this State has produccd. His son, Charles F. Warren, lived 
scarcely past his meridian, but he inherited his father's ability, and 
though lie did not live long enough to render the full measure of service 
to his State and people of which he was capable, he lived long enough 
to establish his own fame and to cntitle him to an acknowledged place 
among the leaders of the bar of Nortli Carolina. 

It is well that these memorials of the great lawyers of tlie State 
should be placed by the bar on the walls of this building. No men 
exert a wider influence, or command more ready respect, than the lead- 
ing lawyers among a fkee people. They are not only usually the lead- 
ers of the people on great political occasions, but they formulate in 
their studies, and 2~miner  out on the anvil of dcbate the grcat thoughts 
which, when adoptcd by the courts, after due consideration, shape the 
judicial history of a people and decide their economic status and the 
progress or otherwise in tlie betterment of lhe condition of the masses. 
Yet, unless these great lawyers should happen to fill some official posi- 
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tion by which their names become recorded as a part of the history of 
the State, their memory is soon forgotten and passes away. NO mat- 
ter how much they have contributed to shape judicial decisions, there 
is nothing on record. 

As Chief Justice Crewe of England, in passing upon the great peer- 
age case of De Vere, said, in regard to the Aeeting fame of the great 
feudal families, "Where is Bohun? Where is Mowbray? Where is 
Mortimer? Nay, which is more and most of all, where is Plantagenct? 
They are cntombed in the urns and sepulchres of mortality!" So we 
may well say, Where are the names of thc great lawyers who, failing, 
or not choosing to fill, official positions, yet once shaped legislation, the 
course of judicial decisions and political events by thcir eloquence, their 
force of thought and thcir personal popularity? Who remembers now 
these giants of the past, these intellects which shaped events and made 
the history of North Carolina? Who remembers the great occasions 
when by their eloquence in the forum, or on the hustings, they stemmed 
or changed the tide of thought and action and altered the course of 
events? Who can recall even the names of these great men of days 
gone by? All thought and memory of then1 "melts like a fleecy cloud 
on the infinite azure of the past." 

It is just, it is appropriate, therefore, in gratitude, to preserve the 
portraits of these men who did so much for the people among whom 
they lived, who stood for the advancement of justice and ever held high 
the best traditions of the bar. 

We welcome to these walls the portrait of the distinguished lawyer 
which has been so handsomely presented by Judge Bragaw, and the 
marshal will hang it in its appropriate place among his peers as a 
worthy tribute to one who served well and ably his State and its people. 
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May it please your Honors: 
Tlie bar of Guilford County has conferred upon me the honor of pre- 

scnting to this Court the portrait of Colonel James T. Morehead, its 
oldest and most distinguished member. 

Tlic name Morehead is a household word in North Carolina, and for 
years many mcmbers of this family havc been among the most useful 
and eminent citizens of this Commonwealth, serving their Statc with 
conspicuous ability and unselfish devotion, both in peace and in war. 
Among its sons i t  has numbered statesmen, lawyers and financiers 
whose careers have reflected honor upon the State and whose names 
will not be forgotten as long as its history endures. 

Colonel James T.  Morehead was born in Guilford County, North 
Carolina, the son of the Honorable James T. Morehead and of his wife, 
Mary Lindsay Morehead. His father was a brother of Governor John 
M. Morehead, and was one of the leading lawyers of his day, prac- 
ticing his profession in Guilford and all the adjoining counties. The 
frequency with which his name appears in thc reports of this Court 
from 1830 up to the time of his death bears witness to his eminence as 
a lawyer and the importance of the litigation in which he was em- 
ployed. I le  represented his district in Congress in 1850, declining 
reiilection in order to devote himsclf exclusively to the practice of his 
profession. 

Colonel Morebead receivcd his primary education in the schools of 
his native county and a t  the school of Dr. Alexandcr Wilson, a t  Mel- 
ville, Alamance County. He entercd the University of North Carolina 
and was graduated therefrom at  thc age of twenty with the class of 
1858. He was one of the four first-honor men of his class. He then 
entered the law school of Chief Justice Pearson a t  Richmond Hill, 
Yadkin County, where, amid primitive surroundings and without any 
of the equipment of the modern law school, that grcat lawyer and 
teacher, with unequaled force, terseness and clarity of expression, in- 
delibly impressed upon the minds of his pupils the great underlying 
principles of law and of equity. 
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Colonel Morehead, upon an examination by the Supreme Court, then 
consisting of Chief Justice Pearson and Associate Justice Thomas Ruf- 
fin (formerly Chief Justice) and W. H. Battle, was licensed, in 1859, to 
practice before the old county courts, and one year thereafter, which 
was as early as such license could be applied for, he was duly licensed 
by that court to practice in all the courts of the State. Associate Jus- 
tice Ruffin had, in the interval, been succeeded upon this bench by the 
Honorable Matthias E. Manly. 

He had been engaged but a short time in the practice of his profes- 
sion when the storm of Civil War burst upon the country. In  April, 
1861, he was a member of the Guilford Grays, a company composed 
almost entirely of young men born and reared in Greensboro and in the 
surrounding country. He was elected lieutenant in that company, 
which, under the orders of Governor Ellis, was sent to Fort Macon, 
N. C., in April, 1861, and subsequently, when the ordinance of secession 
had been passed, it became a part of the army of the Confederate 
States, officially designated as Company B, Twenty-seventh Regiment. 
Colonel hforehead served with distinction and gallantry throughout 
the entire war. He rose through successive grades to the colonelcy of 
the Fifty-third Regiment. He was present in every battle in which 
his command was engaged but one, when he was in a hospital suffering 
from wounds received. a t  the front. He was a t  Gettysburg and was 
with General Early in 1864, when that dashing commander led his 
troops within sight of Washington City and for a time seriously men- 
aced the National Capital, and he was with that general in his subse- 
quent campaign in the Valley of Virginia. 

As soon as the courts were opened after the war Colonel Morehead 
resumed the practice of his profession. He regularly attended the 
courts of every county adjoining Guilford, and was among the last of 
the lawyers who followed this custom. He did a leading practice in all 
these counties. The dockets of Rockingham, Alamance, Randolph, 
Forsyth and Stokes attest the extent of his business and the high esti- 
mation in which his services are held by litigants. Endowed by nature 
with a logical and analytical mind, he seeks for and rarely fails to find, 
the leading, governing principle of law involved in a case in which he 
is engaged, and, when found, he elucidates it with rare force and clear- 
ness, both to the court and to the jury. Never what is known as a case 
lawyer, he is strong upon the facts and the basic principles of law and 
equity applicable to them. Few men have ever appeared at  the bar in 
North Carolina who are so effective as he in the argument of questions 
of fact to petit juries. He knows men, he knows human nature, and he 
always knows the facts of his case, and he applies that knowledge in a 
way that juries find it hard to resist. With wit, humor, pathos and 
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cogent reasoning a t  command, his appeals to the feelings and intelli- 
gence of juries have turned the scales in many a hard-fought battle and 
won many a seemingly doubtful case. In addressing jurics he often 
disregards mere correctness of expression and, using the forcible and 
homely language of the man in the street and of the man between the 
plow-handles, he drives home upon the minds and consciences of his 
"little twelvers" (as Erskine used to call them) his convictions of what 
their verdict ought to be. And generally it is as he desires. 

Colonel Morehead is one of the three or four lawyers at  the bar who 
commenced to  practice under the old system and who are farniliar with 
our courts and our practice as it existed before 1868, when the Code of 
Civil Procedure was adopted. These men form an interesting and 
notable link between the practice as we know it, and as it was known 
to a former generation. He has appeared before every judge of the 
Supreme Court who has been upon the bench since the war; before 
cvery judge of the Federal Court in this State who has sat upon that 
bench since 1866, cxcept the late Judge Purnell, of the Eastern Dis- 
trict, and he has never failed to secure and retain the friendship and 
esteem of every judge before whom he has appeared. I le  has been 
called on to appear in important cases in the Circuit Court of Appeals 
in Richmond, and in the State courts of Virginia and of New Jersey. 

In  1866 Colonel Morehead represented Guilford County in the last 
House of Comn~ons of North Carolina and, while a member of that 
body, he introduced the bill which became a law restoring to married 
women their common-law right of dower. IIe represented his district 
in the State Senate in 1872, 1874 and 1883. In  1872 he was elected 
President of the Senate upon the accession of Lieutenant-Governor 
Tod R. Caldwell to the governorship, made vacant by the impeachment 
of Governor W. W. Holden. 

Colonel Morehead has won distinction as a soldier, as a lawyer, and 
as a legislator, but his greatest achievement has been the conquest he 
has made over the hearts of his fellow-men. He has ever been kind 
and considerate to the younger members of the profession, courteous 
to the court and to all his brethren a t  the bar. No man has ever heard 
him say a harsh or unkind word about any human being, or has known 
him to do an unkind or ungenerous act. In the practice of his profes- 
sion he has always been fair, scrupulous in the observance of every 
promise and engagement, disdaining to avail himself of any unfair 
advantage under any circumstances. 13s kindliness, his courtesy, his 
consideration for the feelings and interests of others have enshrined him 
in the hearts of all who know him. 
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"And thus he bears without abuse, 
The grand old name of gentleman, 
Defamed by every charlatan, 
And soiled with all ignoble use." 

Hi> ability as a lawyer and as an advocate, his purity, kindliness 
and stc~rling worth as a man, make it fitting that his portrait should 
hang upon the walls of this building in company with those famous 
judges :tnd lawyers whose faces, now looking down upon tlic scenes 
cnacted here, admonish us to walk worthy of our high vocation. 

ACCEPTANCE BY CHIEF JUSTICE CLARK 

Greensboro has always had a strong and able bar. We arc glad to 
receive a t  its hands this portrait of one of its most distinguished and 
ablest members. He is one of the very few men now living who re- 
ceived his commission to hold a brief in the courts before the outbreak 
of the great Civil War. A brave soldier, a learned lawyer, an honor- 
able gentleman and a member of one of thc most distinguished families 
in the State, he has been a man among men, a lawyer among lawyers. 

The friends and comrades who began the march of life with him have 
been scattered like leaves in wintry weathcr. He has ever recognized 
what was due to our great profession and has held high and clear its 
standards at  all times. His career has not only been honorable to him- 
self, but has reflected luster upon the profession, his county and his 
State, and the illustrious name that he bears. 

The marshal will hang the portrait in its proper place among the 
great lawyers whose memory will be held in honor for all time by the 
people and the bar of North Carolina. 
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NoTE. - -T~~  reverse index will be found to embrace the distinctive subheads of the decided 
points, referring by number to the places where the decisions thereon are indicated, and the 
cases embracing them are cited. It is hoped that in this manner, and by the embodying of the 
sketch words in italics in this index, the practitioner may more readily find whether the point 
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ACCEPTANCE. See Deeds, 39. 

ACCOUNTING. See Limitations of Actions, 2 ;  Evidence, 11; Logs and 
Logging, 2. 

ACCOUNTS. See Vendor and Purchaser, 14. 

ACTIONS. See Tenants in Common, 1; Deeds, 4. 

ADULTERY. 
1. Criminal La-Fornication and Adulterg.-Connected and relevant 

circumstances leading up to and tending to show the guilt of the 
parties charged with fornication and adultery a re  competent to Be 
submitted to the jury as  evidence of the offense charged, a s  where 
a married man does not provide for  his wife and children or live with 
them, but lives with a n  unmarried woman on his own lands, eats with 
her, worlm in the field with her, illegitimate children are  born to her 
under such circumstances, who call the man their father. State  v. 
Wade, 306. 

2. Sam-Two Years-Former Relations-Evidence.--The fact of forni- 
cation and adultery of the parties charged with this crime may only 
be shown within two years before the issuance of the warrant, but 
improper relations of this character theretofore existing is competent 
evidence as  explanatory of their continued relationship within that 
period. IBid. 

3. Same -Fornication and Adultery -Existing Marriage - Evidewce.- 
Upon a trial for the criminal offense of fornication and adultery, it  
is competent to show that  the husband had a living wife from whom 
he had been divorced, as bearing upon the charge in the indictment 
that  the defendants were not married to each other. Jbid. 

ADMISSIONS. See Appeal and Error, 45, 46; Trials, 14. 

ADVERSE POSSESSION. See Judicial Sales, 2 ;  Limitation of Actions. 

AFFIDAVITS. See Statutes, 10, 11. 

AFFRAY. 
1. Criminal Law-Ivtdictm,ent-Affray-Abusive Language.-One who by 

the use of such abusive language o r  oft'ensive conduct towards another 
a s  is calclllatetl and intended to bring on a fight is guilty of a n  affray, 
although he did not return the blow given him in consequence ; and an 
indictment charging, among other things, that  one of the defendants 
used language to the other calculated to bring on a fight, and that  the 
fight ensued, and that  they "did mutually beat and assault each other,'' 
sufficiently charges an affray. State  v. Lancaster, 284. 
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2. CiriminaZ Lau-lndictment-Affrag-Place.-In an indictment for an 
affray i t  is unnecessary to charge or prove the place where the offense 
i i  charged to have been committed. The form of the indictment in this 
case is held sufficient. Revisal, sees. 3254, 3256. Ibid. 

3. Criminal Law-Affrag-Deadly Weapon-Superior Court--Jurisdic- 
tion.-The Superior Court has jurisdiction of a n  affray when only one 
of the parties engaged therein uses a deadly weapon. Ibid. 

4. C'~.im't~al Law-Aff9.a~-Superior Court-Motion to @uashJust ice 's  
C'ozcrt-Defenses.-One indicted in a justice's court for an affray with- 
out the use of a deadly weapon, who has therein been convicted or 
acquitted, may show i t  as a full defense, upon trial under an indict- 
ment originating in the Superior Court;  but this position is not avail- 
able in the latter court on a motion to quash. Ibid. 

AGREEJIERTT. See Appeal and Error, 31. 

ASIBIGUITP. See Deeds, 41. 

AJIENDMES'TS. See -4ppeal and Error, 17 ; Indictment, 3 ; Railroads, 2 ; 
Mechanics' Liens, 1 ; Pleadings ; Courts, 14. 

ANSWERS. See Evidence, 4. 

APPEAL. See appeal  and Error, 3, 4. 

APPEAL AND ERROR. See Judgments, 13  ; Carriers of Passengers, 5 ; Cor- 
porations, 9 ; Constitutional Law, 2 ;  Courts, 7 ; Homicide, 3, 9 ; Princi- 
pal and Agent, 3 ;  Reference, 1 ; Statutes, 3 ; Trials, 3, 10, 1 8 ;  Vendor 
and Purchaser, 2 ; New Trials, 1 ; Pleadings, 11 ; Mechanics' Liens, 2 ; 
Eridence, 6, 7 ; Damages, 1. 

1. Coicrts -Intimation of Opihon - Instructions -Appeal and Error- 
Trials.--When the trial judge intimates during the trial of a case 
that  he will peremptorily instruct the jury to answer the controlling 
issue in favor of a party, upon the evidence, rendering i t  unavailing 
for the opposing party to further develop his case, he, in deference 
to the ruling of the court, may refrain from doing so, and appeal from 
the judgment accordingly rendered. R. R. v. Way, 1. 

2. Courts-Intimation of Opinion-Instructions-Appeal and Error-New 
T r i a d S c o p e  of Inquirv-Evidence.-In a proceeding to protest an 
entry under the provisions of Revisal, see. 1696, the trial judge erro- 
neously holding that the former entry of the protestant conferred an 
absolute and indefeasible title to lands under navigable water to the 
deep-water margin, and judgment having been accordingly rendered 
and appealed from by the enterer without full development of the case, 
the judgment will be set aside on appeal, leaving open to the parties to 
show, if they can do so, other matters affecting the title, which are  
,relevant and available to them. Ibid. 

3. Instructions-Unrelated Phases-Appeal and Error-Harmless Error.- 
Where the action is to recover upon a contract of sale of merchan- 
dise, and the issue is made to depend upon whether the plaintiff failed 
in his duty to properly prepare the merchandise for  shipment (in this 
case bananas), a n  instruction clear and explicit upon the issue, but 
obscure upon a n  irrelevant and unrelated phase of the evidence, is 
harmless error. Fruit Distributors v.  Foster, 39. 
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APPEAL AND ERROR-Continued. 
4. Appeal and Error  - Assigrbments of Brror - Oral Agreement.-Oral 

agreements in the Supreme Court upon matters neither embraced in 
the assignments of error nor referred to i n  the printed brief will not 
be considered. Milchem v. Mitchem, 48. 

5. Witnesses - Experts - Hl~pothetical Questions - AppeaZ and Brros- 
Harmless Error.-The questions asked expert witnesses in  this case, 
supported by the evidence, a r e  held proper; but  if otherwise, the 
error was committed in appellant's favor, of which it cannot complain. 
Cochran v. Mills Co., 58. 

6. Appeal and Error-Iseference-Findings.-The findings of a referee, 
confirmed by the judge, will not be disturbed on appeal when there 
is evidence to support the findings. Lumber Co. u. Lumber Co., 81. 

7. Evideme-Eoundaries-AppeaZ and Rrror-Harmless Error.-Hcdd, in 
this case, that  cerlain testimony of a witness a s  to line trees upon a 
boundary of lands in dispute was not sufficiently definite; and were 
i t  otherwise, its exclusion would not be reversible error. Ibid. 

8. Court's Disc re t io lMew Trials-Newly Discovered Evidettcc-Appeal 
and Error.-The refusal of the trial judge to grant a new trial for 
newly discovered evidence is a matter within his discretion and not 
ordinarily reviewable on appeal. Horton v. R. R., 108. 

9. AppeaZ and Errov-Objections and h'mceptiorcs-Hatnzles~ Error.-The 
introduction of inadmissible evidence is rendered harmless when other 
evidence of the same character has been introduced on the trial with- 
out objection. Spencer v. Rynum, 119. 

10. Same-Conti-acts-Issues-Instructions-Appeal and Errol-Harmless 
Error.-Where a passenger is misled in  buying a ticket to  his desti- 
nation by the assurance of the local ticket agent of a railroad com- 
pany into believing tha t  he could go by a certain route, when his ticket 
specified by another and shorter one, and in consequence, upon refusing 
to pay upon the train the difference in  the mileage in money, he is 
ejected from the train, and in addition to a favorable finding upon this 
issue the jury have found that  the local agent had contracted with the 
plaint i i  that  he could take the longer route if he failed to make con- 
nection on the shorter one, but from the other issues, under a correct 
instruction, i t  appears that  the case turned solely upon the question of 
the plaintiff having been misled, the questions of the authority of the 
local agent to make the contract, or of unlawful discrimination, become 
immaterial, and will not be held for reversible error. Hallman v. 
R. R., 127. 

11. Appeal and ErroflBvidence-Competent in  Part-Objections and Eg- 
ceptions-Trials-JYhcre objection is made that  the answers of wit- 
nesses have taken too broad a range, and some of the testimony is 
competent, the objection should be made to the incompetent matter, 
specifying it, and not to the answer a s  a whole. R. R. v. Manufac- 
turing Co., 157. 

12. AppeaZ and Error-Questiorzs and Answers-Objection and Exceptio?z.- 
Errors assigned to ruling out questions asked a witness will not be 
considered on appeal unless the relevancy or materiality of the ex- 
pected answers a re  made to appear. Lynch v. Veneer Co., 168. 

13. Judgments, Set Aside-Meritorious Defense-ExcnsabZe Neglect-Find- 
ings-Appeal and Error.-A judgment by default of a n  answer should 
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APPEAL AND ERROR-Continued. 
not be set  aside unless i t  appears that  the defendant has a meritorious 
or valid defense and excusable neglect is shown by him; and the 
findings of fact thereon by the trial judge is conclusive on appeal. 
Hgat t  v. Clark, 178. 

14. Instructions, Contradictory - Appeal and Brror - Harmless Error- 
Trials.-An erroneous instruction is not rendered harmless by another 
and correct instruction upon the same phase of the case, unless the 
former has been retracted or by a proper explanation the wrong im- 
pression made thereby has been eliminated from the minds of the jury. 
Raines v. R. R., 190. 

15. Trials-Issues of Pact--4ppeal und Errol-.--The controversy in this 
case was over the title to a tract of land, depending upon the location 
of a certain boundary line, with evidence tending to support the con- 
tention of both parties, and i t  is held that the issue presented exclu- 
sively a question of fact, submitted under a correct charge of the court, 
and no error is found on appeal. Pearce v. Waters, 240. 

16. Appeal and Error-Assiqnmev~ts of Error-Rules of thc Smpmme Court 
-Motions-Appeal Dismissed.-A4ssignments of error which only group 
the exceptions, as, "Group 1 includes the first assignment," etc., g h e  
no indication of the error complained of, and are  f a r  from beipg a 
compliance with the rule, and will be dismissed under Rnlr 19, subsec. 
2. The Court on this appeal, for reasons stated, refused to grant 
appellant's motion to consider additional assignments filed. Merritt 
v. Dick, 244. 

17. Pleadings -Amendments - Court's Discl-etiolr -Appeal and Error.- 
Error assigned on appeal to the order of the trial judge permitting, 
in his discretion, a defendant to file an amended answer will not be 
considered on appeal when there is nothing to indicate that he had 
abused this discretionary power. Ibid. 

18. Appeal and Error-Objections and Exceptior~s-Evidence4zcdgments.- 
When on appeal from judgment allowing alimony pendmte lite in a n  
action for divorce a mensa, etc., the judgment alone is excepted to, i t  
will not raise the question of the sufficiency of supporting affidavits 
or the findings thereon, i t  being required that  appellant assign error 
by pointing out the particular finding he claims is not supported by 
the evidence. Mowerg u. Mouicrg, 248. 

19. Appeal and Er ror  -Emeptio?~s Withdrawn--Judgments-Pre.szcmptions. 
When the appellant withdraws his exceptions to the evidence, and 
none a r e  taken to the judge's charge to the jury, i t  will be assumed 
by the Supreme Court that  the findings of the jury a re  correct; and 
under the issues answered in this case the judgment of the trial rourt 
thereon, alone excepted to, is affirmed. Rurris v. Burris, 247. 

20. Appeal and Error-Instructions-Neglrgence-Ilarmless Error.-In an 
action to recover for a n  alleged negligent injury to plaintiff, while 
driving on the streets of a town, by the defendant while running an 
automobile, the plaintiff on cross-examination testified that  defendant 
gave him $5 in money, carried him to his home and appeared to be 
solicitous of him. The court refused to charge, a t  defendant's request, 
this evidence should not be considered on the issue of negligence, and 
it is held that  no prejudice to defendant has been shown, and the 
refnsal of the request was not reversible error. Anthony v. Poag, 250. 
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APPEAL AND ERROR-Continued, 
21. Appeal and Error-Matters of Pact.-This action seeking to recover 

damages for wrongfully detaining the plaintiff's mules, involves largely 
matters of fact, with instructions following the rulings on a former 
appeal, and no error is found. Robinson v. Huffstetler, 252. 

22, Appeal and Error-Case on Sppeal-Interpretation of Statutes-Mo- 
tions-Case Ntricken Out--Judgments.-ii paper-writing purporting to 
be a case on appeal will be stricken out and the judgment below 
affirmed when not sufficiently made out in compliance with Revisal, 
sec. 591; and a mere outline of the case incorporating instructions to 
the clerk to fill in certain portions of the evidence stenographically 
taken and transcribed, the charge of the court, etc., is not a sufficient 
compliance with the statute, i t  being the duty of the appellant to make 
out his case and fully perfect it  before serving it  upon the appellee, 
and no part  of the duty of the clerk to do so. Sloal~ v. Assurance 
Society, 257. 

23. Appeal and Error-Evidence-Harmless Brror.-Incompetent declara- 
tions admitted in evidence as  to the correctness of items of an account 
in controversy a re  harmless when the items referred to a re  not dis- 
puted. Hzcffman v. Lumher co., 259. 

24. Appeal and Error-Criminal Law-State's AppeaGStatutes.-An ap- 
peal will lie on behalf of the State from an order quashing a bill of 
indictment. Revisal, 3276 (3 ) .  State v. Larbcaster, 284. 

25. 8ppeaZ and Error-Evidence-Inferer~ces-Homicide.-On appeal by 
defendant charged with homicide, and convicted of murder in the 
second degree, the exclusion by the judge of the defense of man- 
slaughter entitles the appellant to the benefit of every inference that 
the jury could have reasonably and fairly drawn from the evidence 
in his favor on that  phase of the case. State v. Kennedg, 288. 

26. Appeal and Error-Defendant's AppmdAdoerse Judgment.-No appeal 
lies for defendant in  a criminal case except from a judgment on con- 
viction, etc., and final in its nature, and in this case the appeal of 
defendant is dismissed without prejudice to its rights to have its posi- 
tion considered and its rights made available by proper appellate pro- 
cedure on the entry of judgment below. State v, R. R., 297. 

27. Appeal and Error-Trials-Broadside Exceptions-Instructions-8pe- 
cia$ Requests.-A general exception to the charge of the judge to the 
jury, without particularizing the errors complained of, will not be 
considered on appeal; and where the exception is to the failure of the 
trial judge to instruct more fully, in his general charge, upon certain 
phases of the evidence in the case, i t  can only be made available when 
special and proper requests were tendered in time and refused by the 
court. State v. Wade, 306. 

28. Same-Courts-Findings-Appeal and Error.-Where sentence in a 
criminal action has been suspended during "good behavior," and there- 
after judgment is pronounced, the findings of the trial judge in relation 
thereto are  not reviewable on appeal. State v. Joh?zsor~, 311. 

29. Jurors  -Homicide - Segregation-Appeal and Error-Court's D iscre- 
tion.-It i~ not a statutory requirement that jurors should be kept 
together during the trial of a case, but a practice of the court to pre- 
vent their being tampered with, which should be given a reasonable 
construction; and where i t  appears on appeal from the refusal of the 
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trial judge to grant a new trial on that ground, and from the find- 
ings of the judge, that  a jury in a homicide case had been permitted 
during the trial to sleep in adjoining rooms a t  a hotel, segregated 
from the other guests of the hotel, but they communicated with no 
one except to ask the bell-boy for ice water ;  and the defendant was 
in  no wise prejudiced, it  is held that  the action of the judge was within 
his reasonable discretion, and not reviewable. State v. Trull, 363. 

New T r i a d c o u r t ' s  Discretion -Appeal and Error - Findings.-The 
findings of the trial judge upon a motion before him for a new trial 
upon newly discovered evidence, and his refusal of the motion, are 
not reriewable on appeal. Ibid. 

Appeal and Error-Docketing Appeals-Bgreernents-Procedure.-The 
statute and rules of the Court requiring docketing appeals in the 
Supreme Court before the call of the districts to which they belong, 
etc., under penalty of dismissal (Rules 6 and 7, Revisal, sec. 591), 
may not be varied, either in criminal or civil cases, under agreement 
with the solicitor or opposing counsel to extend time to the appellant 
later than that  allowed; and when these requirements for any reason 
cannot be complied with, the appellant must docket the record proper 
in the Supreme Court, and apply to the Court for a certiorari. Ibid. 

Witnesses-Mental Capacity-Piudings of Judge-Appeal and Error- 
Weight of Evidence-Questions for  Juw.-A finding by the trial judge 
upon the examination of a witness that he is qualified as to mental 
capacity to testify is not reviewable on appeal, the weight of the testi- 
mony being for the jury. State v. Tate, 373. 

Appeal and ErrorJurisdiction--Oral Motions-Supreme Court-Ap- 
pellant's Brief.-Oral motion to dismiss for want of jurisdiction in 
the inferior court may be made for the first time in the Supreme 
Court on appeal; but it is suggested that  i t  mould be but just to the 
opposing party for appellant to take this position in his brief. Ibid. 

ColzstitutiowJ Law-Trial by Jury  -- Appeal - Superior Court.-The 
constitutional guarantee of a trial by jury is not violated in a police 
court for the trial of misdemeanors, where there can be no sentence 
imposed of imprisonment in the State's Prison or of death, and this 
right is preserved by right of appeal to the Superior Court. Ibid. 

Same-Appeal and Error-Injunction - Pindings of Facts - Supreme 
Court.-It appearing from the record on appeal, in this action to 
restrain a municipality from issuing bonds in order to acquire a 
waterworks plant, that the result of a n  election held for the purpose 
of voting on the question would not be affected by the failure of the 
oacers to give certain full notice of places of registration, and tha t  
the election was fair, offering full opportunity to the people for voting. 
the order of the lower court, continuing a previous order restraining 
the issuance of the bonds, is reversed, and the injunction dissolved, 
though the lower court failed to find the facts stated, this Court exer- 
cising its right to do so. Hill  v. Skinner, 405. 

Appeal and Error-Interlocutory Orders.-As to whether an appeal 
will lie from the interlocutory order rendered in this case, quere. 
The Court, however, decides the matter presented. Best v. Best, 161 
N. C., 513. Barnes v. Fort,  431. 
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Judgment-Nonsuit-Evidence-How Considered-Appeal and Error.- 

Where a judgment of nonsuit upon the evidence is rendered, every 
fact essential to the plaintiff's cause of action, which i t  tends to prove, 
must be taken as  established and construed most favorably for  him. 
Lamb w. Perry, 436. 

Same-Defendant's Evidence.-Upon a judgment of nonsuit the only 
view in which the defendant's evidence is considered must relate to 
whether there is any part of it  which, if favorably construed for the 
plaintiff, has a tendency to sustain his cause of action. Ibid. 

Appeal and Error-RetriadRestricthe Issues-Measure of Damages- 
Burden of Proof.-Where on appeal to the Supreme Court in a n  action 
to recover damages, a new trial is granted restricting the inquiry as  to 
the amount thereof, i t  is reversible error for  the judge a t  the retrial 
to put  the burden of proof on the plaintiff to show that the alleged 
negligence of the defendant was the proximate cause, which had for- 
merly been determined. Morton @. Water Co., 468. 

Imtructions-Evidence-Appeal and .Error.---A charge to the jury, in 
a n  action to recover fire damages to property, on the issue as  to the 
quantum of damages, that, according to the plaintiff's evidence the 
property was valueless, is reversible error in the absence of such 
evidence. Ibid. 

Instructions - Statement of Contentions-Evidence-Tam Values-Ap- 
peal and Error.-In this action to recover damages by fire to improve- 
ments on real property, a statement of the defendant's contention 
made by the trial judge, in his charge, that  the property was listed 
a t  a certain sum, and that  plaintid had sworn that this sum was the 
true value, constitutes reversible error to the prejndice of the plaintiff, 
when his testimony,fixed its value a t  a greater sum, the valuation of 
such property being fixed by the board of assessors, and the statement 
tending to mislead the jury. Ibid. 

Instructions-Special Requests-Appeal and Error.-,% refusaI by the 
trial judge to give correct requests for special instruction is not error, 
if they are  substantially given in the charge. Medlin u. Te5 Go., 497. 

Appeal and Error-Assignments of Error-Emceptions.-Assignments 
of error must rest upon exceptions taken a t  the time they are  due in 
the orderly course of procedure, and should coincide with and not be 
more extensive than the exception itself; and no assignment of error 
will be considered on appeal unless founded upon an exception duly 
entered. Harrison 9. Dill, 542. 

Appeal and Error-E~idence Rejected-Hamless Error.-Where there 
is a will with two codicils, admittedly valid as  to the will and first 
codicil, but the second codicil is sought to be set aside on the ground 
of fraud, declarations of the testator made some six or eight months 
before the date of the second codicil and previous to  that  of the first 
one, that  the husband of the beneficiary was endeavoring to get the 
property therein devised to him, if the declarations were competent 
as  evidence in the caveator's behalf, is not reversible error, under the 
facts of this case, it  appearing that  there was strong evidence that 
the mind of the testator had subsequently undergone a complete change 
towards the devisee, and that the evidence rejected, being merely 
cumulative, would not have affected the ~ e r d i c t .  I n  re  Craven, 561. 
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45. Bame-Admissions.-Upon the trial to set aside a will for  mental in- 

capacity and undue influence, i t  appeared that  the will had two codi- 
cils, the latter of which only was sought to be declared invalid, and 
that  a t  the date of making the will and first codicil the testator was 
of sound mind, and was free from undue influence. The caveators 
offered a letter in evidence written by the beneficiary under the second 
codicil, bearing upon the mental condition of the testator, nearly three 
years before the second codicil was made and before the making of the 
first codicil. Held, the law presumes sanity when shown to exist until 
i t  appears to  the contrary, and the rejection of the letter as  evidence 
was immaterial or, a t  least, not prejudicial, sufficient mental capacity 
of the testator thereafter being shown with reference to the first 
codicil. Ibid. 

46. AppeaZ and Error-Torrens Law-Premature Appeals-Decisioa Upon 
Merits.-An appeal from an order of the trial judge permitting an- 
swers to be filed after the time limited by the Torrens Law, chapter 
90, Laws 1913, is premature; but a t  the request of both parties to this 
appeal, and owing to the public nature of the matter, the court passed 
upon the merits of the controversy, under former precedents. Mfg. Co. 
v. Bpruill, 618. 

47. Appeal and Error-Objections and Emceptions-Evidence-Unanswered 
Questions-Contracts-Breach -Damages - Diminution.-Where ex- 
ception is taken to ruling out questions asked a witness on the trial, 
i t  must in some way appear what the answers of the witness sought 
to be elicited would have been, so that  the Supreme Court may see 
wherein t h e  appellant has been prejudiced; and while in this action 
to recover on a breach of contract the court recognizes and discusses 
the rule that  the party injured is required to minimize his injury by 
the exercise of reasonable care, i t  is held that  the appellant has not 
sufficiently shown by his evidence that he is entitled to its applica- 
tion. Wilson v. Scarboro, 654. 

48. Appeal and Error-Assignment of Error-Rules of Court-Counsel- 
Waiver.-The rule requiring the assignment of errors in the record 
on appeal is for the benefit of the Court, and counsel cannot waive it. 
Parrott v. Hardesty, 668. 

49. Appeal and Error-Evidence-Btatement of Contentions-Admissions.- 
Where the evidence of both parties are  in harmony with the estab- 
lishment of a certain fact, and the trial judge has erroneously stated 
it  as  a n  admission, the objecting party should have caused the cor- 
rection to have'been made a t  the time, and in this case no reversible 
error is found, the judge having clearly stated the contentions of the 
parties and applied the law applicable to the evidence. Lupton v.  
Empress Oo., 671. 

50. Same-Instructions-Appeal and Error.-In this action to recover dam- 
ages for the negligent killing of plaintE's intestate about 12 o'clock 
a t  night, there was evidence tending to show that  the deceased was 
on his way home, a part of the distance being across the defendant 
railroad company's right of way, between two railroad crossings, and 
that  trains passed about 11 :25 p.m. and 3 a.m., one of which was run 
without an electric headlight and without giving crossing signals. The 
charge in this case held as  error to the plaintiff's prejudice in  not 
sufficiently instructing the jury upon the issues as  to proximate cause ; 
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telling them, in effect, to answer the issue as  to contributory negligence 
"Yes," if the deceased did not exercise ordinary care in going upon the 
track. Treadwell v. R. R., 694. 

61. Appeal and Error-Objections and Exceptioqls-Evidelzce Partlu Conz- 
petent.-Where the evidence objected to as a whole is competent in 
part, the objection will not be sustained, though a part thereof is 
incompetent. W e e k s  v. Tel.  Co., 702. 

.52. Appeal and Errol--Objections and Exceptiows-Statements by  0othrt.- 
Objection, taken only in the assignments of error in the case on appeal, 
that  the trial judge misstated the evidence to  the appellant's prejudice, 
will not be considered on appeal, i t  being required that the attenrion of 
the trial judge be called thereto and exception taken, a t  the time or 
after the charge has been delivered, so as  to afford him an opportunity 
to make the correction, if he has made the mistake. Cotton -M~ll G. 
R. R., 721. 

33. Appeal and Error-Reversible Error-Equity-Instructions-Reforma- 
tion.-Where the plaintiffs, the heirs a t  law of the deceased wife, are 
seeking to engraft a trust upon the title to lands conveyed to the hus- 
band, their stepfather, upon allegation and evidence tending to show 
that the lands were bought with the money of the wife and tha t  the 
deed should have been made to her, it is reversible error to  defendant's 
prejudice for the judge to charge the jury that  the plaintiffs must 
establish their claim by the greater weight of the evidence, it  being 
required that  they do so by clear, strong and convincing proof. Glenn 
v .  G l m n ,  729. 

54. Appeal and Error-Findings of Fact-Judgments-Excusable Neglect- 
Questions for Court.--Upon appeal from the refusal of the Superior 
Court judge to set aside a judgment for excusable neglect where 
matters a re  alleged and relied upon as  constituting a meritorious 
defense, the findings of fact of the judge will not be reviewed on 
appeal, but whether upon the facts found excusable neglect has been 
prima facie shown is a matter of law reviewable on appeal. Gaylord 
v.  Berry,  734. 

53. Appeal and Error-MotionsJudgments-Excusable Neglect-Insufi- 
cient Findings-Case Remanded.-On this appeal from the refusal of 
the judge of the Superior Court to set aside a judgment on the ground 
of excusable neglect, with proper allegations of fact upon the question 
of a meritorious defense, the case is remanded to the lower court with 
directions to set aside the findings and make new and fuller findings 
of fact, with leave to the parties to file additional affidavits, if they are 
so advised. Ibid.  

.56. appeal and Error-Objections and Exceptions-Evidence-Competent i n  
Part.--Where an e x  parte affidavit has, by agreement of the parties, 
been received in evidence a s  a deposition, all irregularities being 
waived, and is competent in part ,  an exception thereto as  a whole will 
not be sustained, it  being required that the appellant should have speci- 
fied the objectionable parts and excepted to them alone. Goins u. 
Indian Training School, 737. 

67. Appeal and Error-Material Error-Reversible Error.-The courts will 
not grant a new trial when the objectionable evidence admitted is 
merely technical, o r  is not of sufficient importance to justify a belief 
that, except for the error, the result would have been different. Ibid. 
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APPEARANCE. See Attachment, 1. 
Appearance - Jurisdiction - Motions to Dismiss - Term - Notice. - The 

plaintiff is not entitled to notice by the defendant entering a special 
Appearance for the purpose of dismissing the action for the want of 
jurisdiction, and heard a t  a regular term of the court; and a n  excep- 
tion to a n  order of the trial court dismissing the action, based upon 
the want of notice, cannot be sustained. Wooten v. Drug Go., 64. 

ARBITRATION AND AWARD. 
1. Arbitration arzd Award-Waiver.-Where the parties to a controversy 

have submitted the matters in dispute to arbitration, a n  agreement 
between them, that the controversy be submitted de novo to the court. 
is a waiver of all rights thereunder, and the award will not conclude 
them. Barnes v. Fort,  432. 

2. Arbitration and Award-Lands-Contracts in  Writing-Description.- 
An agreement to arbitrate a matter in  dispute must be in writing when 
relating to the title to land, and describe the land with reasonable 
particularity, in order for it  to be binding or enforcible. Cutler v. 
Cutler, 482. 

3. Arbitration and Award-Contracts-Agreement - Scope of Powers- 
Ultra Vires Acts-Estoppel.-Arbitrators derive their power to act  
from the contract or agreement of the parties to  arbitrate, and when 
such is sufficient for them to ascertain or determine which of the 
contesting parties is the owner of the title to land, and this question 
alone is submitted to them, an award finding or recommending that  
one of the parties should pay the other a certain sum of money, where- 
upon the other should convey the title to  him, is not within the terms 
of the agreement, but, in effect, a n  attempt to compromise, and there- 
fore, being void, will not estop the parties in an action subsequently 
commenced. Ibid. 

ARREST OF JUDGMENTS. See Indictment, 2.  

ASSAULT. See Homicide, 2. 

ASSUMPTION O F  RISKS. See Master and Servant, 6, 21; Commerce, 8. 

ATTACHMENT. 
Attachment-Xonresidents-Replevv Bond -Appearance - Nubmission to 

Jurisdictio+Interpretation of Statutes.-Where proceedings in at- 
tachment have been properly entered and prosecuted against a nonresi- 
dent defendant having property in this State, except that no order fo r  
or publication of the summons or personal service has been made, a 
bond given by defendant in discharge of the writ is a voluntary sub- 
mission of defendant's cause to the jurisdiction of the court, our stat- 
utes, Revisal, secs. 774 and 775, requiring that such bond shall only be 
received after a general appearance entered, etc. Mitchell v. Lumber 
Go., 397. 

ATTORNEY AND CLIENT. See Trusts, 18 ; Judgments, 18. 
Evidence - Declarations -Attorney and Client.-The declarations of a n  

attorney respecting the boundaries of his client's land are  not bind- 
ing upon his client, and incompetent as  evidence in a n  action to deter- 
mine them. Lumber Co, v.  Lumber Go., 82. 
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a4UTOMOBILES. See Insurance, 2 ; Negligence, 1. 

BAILMENT. 
1. Bailment-Imptied Liabilitv-Negligence-Fraud-Contracts-Insurer. 

At common law a contract of bailment places by implication an under- 
taking upon the bailee to execute the bailment purposes with due care, 
skill and fidelity, or reasonable care in  protecting and caring for the 
subject of bailment, which may be changed by special contract, making 
the bailee's responsibility that  of a n  insurer, irrespective of negligence 
or fraud in the breach of the bailment contract. Cooke v. Veneer Co., 
493. 

3. Same-Rent of Barge.-Where a barge is rented under a contract that 
i t  will be returned to the owner in as  good condition a s  when received, 
ordinary wear and tear excepted, and it appears that  the barge was 
i11 condition to fulfill the requirements contemplated and that while 
in the bailee's possession and service i t  turned over in the water, 
delaying its return: Held, the bailee is liable for the rent thereof 
until its return to the owner, irrespective of the question of its negli- 
gence, the only available defense being the "act of God or the king's 
enemies." Ibid. 

BANKS AND BANKING. See Bills and Notes, 4, 9, 11 ; Contracts, 9 : Plead- 
ings, 5. 

Banks and Banking-Biz18 and Notes-Collaterals-Emcess-Corporatiolzs 
-.Receivers-A~tions.-~4 local bank having borrowed money from the 
plaintiff bank, hypothecating the note sued on and others as collateral, 
and since then becoming insolvent, and it  is made to appear that  the 
plaintiff has realized from the other securities of the borrowing bank 
more than sufficient to pay off the latter's indebtedness, without resort 
to the note in suit, the remedy is for the receiver of the insolvent bank 
to institute an action to recover the amount in excess of that due to 
the plaintiff. Bmlc 9. Hill, 236. 

BILL O F  RIGHTS. See Constitutional Law, 1. 

BILLS AND NOTES. See Banks and Banking, 1 ; Contracts, 9 ; Pleadings, 5. 
1. Bills and Notes-Holder-Due Course-Collateral Notes-Action.-The 

holder of a negotiable instrument in  due course may maintain an 
action thereon against the maker, when properly transferred, though 
taken as  collateral to a note given by his indorser; for the mere fact 
that  the note was indorsed as  collateral does not affect the matter of 
due course. Banlc v. Hill, 235. 

2. BilZ8 and Notes-Equitable Title-Original Defenses.-Where the plain- 
tiff in his suit to  recover upon a negotiable note proves only an 
equitable title, i t  is subject to equitable defenses existing between the 
original parties. Ibid. 

3. Name - Counterclaim - Pleadings - Parties.-Where the maker of a 
negotiable note seeks to set up equitable defenses t o  its payment as 
against a holder who has acquired it  as  collateral to the note of his 
immediate indorser, upon the ground that  the former had other col- 
lateral more than sufficient for its payment and the later n-as indebted 
to the defendant, to sustain the counterclaim the defendant must show 
that  his note had been paid by the sale of the other collateral or in 
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BILLS AND NOTES-Continued. 
some other manner, and his pleading of his counterclaim must allege 
a sum certain due by the plaintiff's indorser. Ibid. 

4. Bills and Notes - Pleadings - Counterclaim - Banks and Banking- 
Equitable Estoppel.-Where a note negotiable on its face is given by 
the maker and discounted a t  the bank by the payee, and a t  maturity 
this note is taken up by the maker a t  the bank by another note of 
his, wherein the bank is made the payee and the old note canceled, 
the maker may not set up  as  against the bank the defense that  the 
original note was given in part payment for lands, the title to which 
proved defective, for if the payee had any such equity i t  was his duty 
to have informed the bank of his right a t  the time it received the 
renewal note. Ibid. 

5. Bills and Notes-Indorsenzent of Credit-Ambiguitg-Open Accounts- 
Evidence.-In a n  action upon a note and a n  open account presenting 
the question of whether a n  indorsement on the note, received on "the 
above" a certain sum, referred to the payment of the open account, 
with the balance as  a credit upon the note, it is Held, that  the words 
of the indorsement, "the above," were ambiguous of meaning, and 
permitted evidence, in plaintiff's behalf, that  the open account was 
attached to the note a t  the time of the indorsement of credit, and 
that  the indorsement referred to it. Huffman, v. Lumber Go., 259. 

6. Bills and Notes -Negotiable Instmments - Xignature on Back - 1% 
dorsers-Dishonor-Notice.-One who signs his name on the  back of 
a negotiable instrument, without indication that he did so in any other 
capacity, is deemed a n  indorser and is entitled to notice of dishonor. 
Ba%k v. Johnston, 526. 

7. Bills and Notes-Negotiable Instruments-Irzdorsers-Dishonor-No- 
tice-Waiver.-Kotice of dishonor may be waived by a n  indorser of a 
negotiable paper before or after maturity thereof by express words 
or  by necessary implication, and when so waived, notice of dishonor 
need not be given. Revisal, secs. 2239, 2559, 2260, 2261, 2270. Ibid. 

8. Same-Extension of Time-Maturity-Agreement-Guarantors of Pay- 
ment.-Where i t  is expressly agreed upon the face of a negotiable note 
given by the  maker to the bank that "the subscribers and indorsers 
hereby agree to continue and remain bound . . . notwithstanding any 
extension of time granted to the principal, hereby waiving all notice 
of such extension of time," and upon maturity a n  indorser thereon 
agrees to a further extension, and notice of dishonor is not given him 
when the instrument again matures, and he seeks to avoid liability for 
that  reason: Held, his having notice of dishonor and nonpayment of 
the note a t  i ts original maturity and consenting to the extension make 
his liability on the paper absolute, as  a guarantor of payment, not 
requiring further notice of dishonor to be given him. Ibid. 

9. Bills and Notes-Banks and Banlcing-Collateral Notes-Other In- 
debtedness-Contracts-Where a collateral note given to the bank 
for borrowed money provides that  the collateral may be appropriated 
by the bank to the "exbinguishment of this note or of any other lia- 
bility of the undersigned to the bank, whether now existing or here- 
after arising," etc., the provision of the note applies only to trans- 
actions directly between the maker of the note and the bank, and 
not to notes given by the maker to third persons and thereafter pur- 
chased by the bank. Newsome v. Bank, 534. 
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BILLS AND NOTES-Continued. 
10. 8ame-OfJicers-Knowledge Implied-Trusts and Trustees.-A director 

of a bank is affected with knowledge of the transactions between the 
bank and those dealing with it  in the course of its business; and 
where the proceeds of sale of collateral to a note the bank holds is 
more than sufticient to pay off the indebtedness of the maker, the 
bank holds the surplus in trust for the maker; and it would be a 
breach of trust, not permissible, for it  to allow one of its directors 
to sell a note he holds of the same maker to the bank, and apply this 
surplus to its payment under a general provision in the note, with 
collateral, that  the collateral was likewise applicable to  the maker's 
general indebtedness to the bank. Ibid. 

11. Bills and Notes-Banks and Banking-Collaterals-Trusts and Trus- 
tees-Breach of Trust.-The collateral given with a note to the bank 
is held by the bank in trust for the maker, and the bank is not per- 
mitted to divert the surplus of the proceeds of the sale of the collateral 
contrary to  the terms of the trust as  expressed in the note. Ibid. 

12. Name-Bank Directors-Fraud-Releasing Trust Fund-Creditors' Bill. 
A plaintiff bank having acquired from one of its directors a note 
indorsed by the director, upon the agreement that  i t  would first ex- 
haust the collateral to another note given by the same maker to the 
bank, alleged fraud of the maker of the note in procuring the collateral, 
and attempted to convert the action into a general creditors' bill, and 
subject the surplus of the collateral to the payment of the first note, 
which did not come within the terms of the latter one. I t  appeared 
that the bank was the only creditor prosecuting the action, and i t  is 
held that the bank was required to first relinquish the collateral it  
held as  trustee before i t  would be permitted to institute an action of 
this character. Ibid. 

13. Bills and Notes-Banks and Banking-Trusts and Trustees-Divisioa 
of Funds-Receivers-Accounting.--Where a note to a bank has been 
paid in full by the sale of collateral thereto, and a surplus then 
remains in the hands of the bank, which i t  wrongfully seeks t o  apply 
to other indebtedness of the maker, and i t  appears that  the surplus 
has been placed in the hands of a receiver pending an action brought 
by the maker of the note against the bank, it is held that  the maker is 
entitled to a decree that  the receiver pay over to him the ascertained 
surplus ; and a personal judgment should be entered in the bank's favor 
against the maker for the amount due by him. And i t  not appearing 
in this case whether the maker or receiver has paid the original obliga- 
tion of the maker to the bank, an accounting between them will be 
ordered. Ibid. 

BOND ISSUES. See Elections, 1; Drainage Districts, 4; Municipal Corpora- 
tions, 4. 

BOOKS. See Trials, 14. 

BOUNDARIES. See Appeal and Error, 7; Deeds, 13, 38, 41; Public Lands, 
1, 5, 6. 

BRIDGES. See Highways, 5. 
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BURDEN OF PROOF. See Pleadings, 7 ; Telegraphs, 8 ;  Trespass, 1 ; Com- 
merce, 5 ; Master and Servant, 22 ; Deeds, 29 ; Evidence, 1, 11 ; Libel and 
Slander ; Public Lands, 12, 14, 15 ; Trusts, 2 ; m7ills, 12 ; Carriers of Goods, 
4 ; Appeal and Error, 39. 

BURGLARY. See Trials, 13. 

CANCELLATION. See Judgments, 19; Wills, 10, 11, 12. 
Cancellation of Instruments-Instructions -Fraud - Confidential Rela- 

tions.-In a n  action to set aside a transaction for  fraud arising from 
the confidential relationship of the parties, a n  exception to the charge 
of the court that  there was no evidence of such relationship is not 
sustained when i t  appears from the charge that  the court instructed 
the jury that  the confidential relationship existing would not create the 
presumption of fraud. Mitchem u. Xitchenz, 48. 

CARRIERS OF GOODS. See Intoxicating Liquors. 
1. Carriers of Goods-Delivery-Principal and Agent-Trials-Evidence- 

Empression of Opinion-Statutes.-In an action by the consignee 
against the carrier of goods to recover damages for the failure of the 
latter to deliver the shipment, where there is evidence tending to show 
that  a certain drayman customarily received the goods for the plain- 
tiff, to whom delivery had been made, without giving a receipt there- 
for by the defendant, a charge by the court to the jury is held correct, 
that if they found that  the drayman was the authorized agent of the 
plaintiff, a delivery to him would be a delivery to the plaintiff ; and an 
expression by the judge that  a delivery by the defendant without 
taking a receipt was a careless act, is not held, under the circum- 
stances, a s  an expression of opinion by the court, prohibited by the 
statute, or was intended, or understood by the jury, in the sense of a 
reflection upon the moral character or integrity of the agent, defend- 
ant's witness, who had testified to the fact. Cotton Mill v. R. R., 721. 

2. Carriers of Goods-Bills of Lading-Reasonable Btipulations-Con- 
tracts.-A bill of lading issued by a railroad company for the trans- 
portation and delivery of freight, when accepted by the shipper and 
consignee, becomes a valid and binding contract between them a s  to 
all  reasonable stipulations thereon. Culb~etlz .v. R. R., 723. 

3. Name-Claims for Damages-Conditions Precedent-Limitatiolz of Ac- 
tions-Contracts Against Negligence-Public Policy.-A stipulation on 
a freight bill of lading that  "Claims for loss, damage or delay must be 
made in writing to  the carrier a t  the point of delivery or a t  the point 
of origin within four months after the delivery of the property, or in 
case of failure to make delivery of the property, then within four 
months after a reasonable time for delivery has elapsed," or the carrier 
shall not be liable, is a reasonable and valid stipulation requiring the 
performance of the condition as  giving a n  opportunity to avoid uncon- 
scionable claims, and is not regarded as  a stipulation limiting the 
liability of the company for damages arising from its own negligence. 
Ibid. 

4. Carriers of Goods-Bills of Lading-Reasonable Btipulations-Triak- 
Evidence-Burden of Proof.-Where the plaintiff seeks to recover 
damages to a shipment of goods under a bill of lading requiring notice 
of claim in writing to be given within a certain time, and the stipula- 



CARRIERS O F  GOODS-Con timed. 
tion is reasonable and valid, the burden is on the plaintiff to show a 
compliance therewith. Ibid. 

5. Barne-Nonsuit.-Where the plaintiff, in  her action to recover damages 
to a shipment of goods, has failed to show by her evidence a com- 
pliance with a valid stipulation in a bill of lading, requiring notice 
to the defendant of her claim before such loss may be recovered, and a 
judgment of nonsuit is entered, she may, in another action therefor, 
show, if she can, the required notice had been given by her. Ibid. 

CARRIERS O F  PASSENGERS. 
1. Carriers of Passengers-Shortest Route-Ejectiolz of Passenger-Pas- 

selzger Misled.-Where a passenger on a railroad train buys a mileage 
book, exchanges his mileage for a ticket to his destination upon the 
assurance of the local agent that  the train would make connection a t  
a certain junction en route the shortest distance, but, if not, his ticket 
would carry him by another connection over a longer route, which 
latter he attempts to take upon failure of the promised connection, and 
he is ejected from the train upon his refusal to pay the difference in 
money for the longer distance, after the defendant's conductor had 
been informed of the circumstances, it is held that  the ejection was 
wrongful, notwithstanding the ticket read that the journey was to be 
made by the shortest route. Hallrnan v. R. R., 127. 

2. Carriers of Passengers-Arrest of Passemger-Request of Passenger- 
Police 0Dcers.-Where a conductor on a train telephones ahead to a 
town for  officers to arrest a passenger for  improper conduct, orders 
his arrest accordingly, and a n  action is brought against the railroad 
company for damages, the defendant is not responsible for the treat- 
ment given the plaintiff after his arrest and in which its employees 
took no part, the questions presented being whether the conduct of 
the  plaintiff, while a passenger, and preceding the arrest, was such 
a s  to justify the conductor in calling upon the policeman to make i t ;  
and not for indignities the policeman may thereafter have committed 
on the plaintiff's person. Carver v. R. R., 204. 

3. Sarne-Punitive Damages-Evidence.-Punitive damages are recover- 
able against a railroad company causing the arrest of a passenger, in 
the  discretion of the jury, only where the passenger has been arrested 
by the defendant's conductor or other proper employee, and there are 
elements of fraud, malice, gross negligence, insult, or other cause of 
aggravation in the act causing the injury or humiliation. Ihid. 

4. Carriers of Passengers-Xegligence-Evidence-Train Records - Cor- 
roborative Evidence-Railroads.-Where damages are  sought for  a 
personal injury alleged to have been inflicted by reason of defendant 
having stopped its passenger train a t  a n  unusual stopping place, where 
the plaintiff alighted therefrom, exception that  the conductor testified 
from his record of the train alone that  the place was the usual one will 
not be sustained, when i t  appears that  he testifled to the fact directly 
and then stated that  the train sheet, which he then examined, would 
have shown had i t  stopped a t  an unusual place, which it did not show. 
Greeme v. R. R., 532. 

5. Oarriers of Passengers-Instruotion8-Inferential Evidence-Appeal and 
Error-Trials-Railroads,-Where, in a n  action to recover damages 
for a personal injury alleged to have been inflicted on a passenger 
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while alighting from defendant's passenger train, there is evidence 
tending to show, as  contended for by the plaintiff, that  the injury 
occurred when the train stopped a t  an unusual place, and for the de- 
fendant that  i t  did not stop until i t  got to its usual stopping place 
beyond, the jury has a right to accept as  true a part  of the plaintiff's 
evidence, and find that  the injury occurred a t  the place contended for 
by him, but before the train stopped, and a contention of the parties 
stated by the court to this effect is not erroneous, though there is no 
direct evidence thereof. Ibid. 

CERTIFICATE. See Husband and Wife, 2 ;  Constitutional Law, 7 .  

CITIES AND TOWNS. See Municipal Corporations; Deeds, 39. 

CLAIM AND DELIVERY. See Logs and Logging, 2. 

CLERKS OF COURT. See Torrens Law ; Constitutional Law, 7. 

COLOR O F  TITLE. See Deeds ; Trespass, 2 ; Possession, 1, 2 ; Taxation, 1. 

COMMERCE. See Intoxicating Liquors, 2, 7, 8. 
1. Interstate Comme?'ce-Ntatutes-Carmack Act-Water Transportation- 

Damages-Constitutio~zccl Law.-The Carmack amendment to the 
Interstate Commerce Act, 34 St. a t  Large, 594, is constitutional and 
valid, and in case of shipments coming within its terms, the initial 
carrier is made responsible for any "loss, damages, or injury to the 
goods carried by it  or by any common carrier, railroad or transporta- 
tion company," not as  absolute insurers, but to be fixed and determined 
according to the principles of general law applicable to common car- 
riers as  modified by statutes relevant to the subject. Brinson v, R. R., 
425. 

2. Interstate Commerce-Water Transportatio?i-Connecting Carriem- 
Federal Statutes-Limiting Liability-Defenses.-Where a railroad 
company receives a n  interstate shipment of freight, without designa- 
tion a s  to route, and any carrier along the usual route of shipment is 
a carrier by water, and loss or damage occurs by wrong of the latter 
company, the initial carrier may avail itself of Federal legislation 
applicable to transportation companies of that character, limiting the 
quantum of recovery in certain instances, and a t  times relieving of 
responsibility, upon the principle that the initial carrier, so fa r  as  the 
shipper is concerned, is held liable for through transportation, and, 
being liable for the default of the connecting carrier, may avail itself 
of any defenses or liabilities open to the latter. Ibid. 

3. Interstate Commerce-Fedeval Statutes-Water Transportation-Con- 
necting Carriers-State Courts-Jurisdiction.-Where a n  initial car- 
rier of an interstate shipment of goods requiring transportation by 
water along a usual route to its destination is sued in the State court 
for damages arising while in the possession and control of the connect- 
ing carrier by water the defenses available under the Federal statutes 
(U .  S. Compiled Statutes, secs. 4289, 4283) may be made available in 
a State court having cognizance and jurisdiction of the cause of action. 
Ibid. 

4. Interstute Conamerce-Water Transportation-Federa2 Statutes-Limit- 
i?zg Liability-Negligence-Utmost Care.--Where the owner of a vessel 



INDEX. 

COMMERCE-Continued. 
sets up the Federal statutes limiting his liability, the burden is upon 
him to show, in order for him to avail himself of the protection af- 
forded by them, that he has provided the vessel with a competent 
master and competent crew, and that the ship, when she sailed, was in 
all respects seaworthy; that  he therein exercised such utmost care as  
the most prudent and careful men exercise in their own matters under 
similar circumstances. 3 U. S. Compiled Statutes, sees. 4289, 4283. 
Ibid. 

5. Interstate Comnzerce-PederaZ Statutes-Vater TI-a?rspo~,tation-Segli- 
gence-Prima Facie Case-Burdell of Proof.-Where i t  is shown that 
a railroad company has accepted goods for interstate shipment and 
that they have not been delivered to the consignee, a prima facie case 
of negligence is established both under the State and Federal laws; 
and where the railroad seeks the benefit of the Federal statutes limit- 
ing liability where the damages sought have occurred while in the 
course of transportation by a connecting water company, the burden 
of proof is on the defendant to show such facts as  will bring i t  within 
the provisions of such statutes ; and upon its failure to introduce eri- 
dence in this respect, the right will be denied. Ibid. 

6. Railroads-Interstate Trains-I~terstate Commerce-Local NU.Vitchi?~g- 
Federal En~ployer's Liabilit?~ Act.--A train made up and ready to start 
for its destination beyond the State, with steam up in the locomotive 
and the engineer in the cab, and moving under the usual signals from 
a switchman, who was one of the crew of a switching engine, engaged 
in cutting out a defective car from the train, is regarded a s  a n  inter- 
state train, and the company is liable in  damages for its negligent 
injury to the switchman, under the Federal Employer's Liability Act, 
as  the duty he was performing a t  the time, though he was engaged on 
a local switching engine, was one performed while he was employed 
in interstate commerce. Sears v. R. R., 447. 

7. Same-Ntate Xtatute.--In this action, which was brought by a switch- 
man of the defendant's train crew to recover damages for alleged 
negligence of the defendant in providing an improper coupler on a 
train made up and ready to s ta r t  for  a destination beyond the State, 
it is held that  the question whether the train was a n  interstate one. 
or the plaintid was a t  the time engaged in interstate commerce, is 
not material, i t  appearing that  the alleged negligent wrong was com- 
mitted since the enactment of ch. 6 ,  Public Laws of 1918, which, in this 
respect, is substantially identical with the Federal statute. IbZd. 

8. Name-Contributoru Negligence-Aaszcmption of Risks-Trials-Isstces, 
When either the State or Federal statute is applicable in a n  action 
involving the liability of a railroad company to its employee, arising 
from its negligence, and the jury have found that  the plaintiff, a 
switchman, was injured by a defective coupler on the train while in 
the performance of his duties, the defenses of contributory negligence 
and assumption of risks are  eliminated, and issues thereon a re  im- 
material, under our statutes or the Federal law. Ibid. 

COMMON SOURCE. See Deeds, 22. 

CONCEALED WEAPONS. See Criminal Law, 2. 

CONDEMNATION. See Statutes, 4 ; Drainage Districts, 6 ; Easements ; Rail- 
roads. 
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CONFIDENTIAL RELATIONS. See Cancellation, 1. 

CONFLICT OF LAWS. See Intoxicating Liquors, 8. 

CONSENT. See Judgments, 14, 16, 18. 

CONSIDERATION. See Contracts ; Deeds ; Mechanics' Liens ; Trusts. 

CONSTITUTION. STATE. 
AtT. 
1, 

1, 

IV, 

VI, 

1'1, 

VII, 

IX, 

SIV,  

CONSTITUTIONAL LAW. See Courts, 8, 9, 14; Taxation, 7, 9 ;  Commerce, 
1 ; Schools, 4 ; Drainage Districts, 6 ; Health, 1 ; Highways, 1 ; Husband 
and Wife, 1 ; Criminal Law, 1 ;  Easements, 2 ;  Indictment, 9 ;  Intoxicat- 
ing Liquors, 1, 2 ;  Lotteries; Nunicipal Corporations, 4 ;  Officers, 1 ; 
Physicians, 2 ; Railroads, 3 ; Schools, 2 ; Statutes, 3. 

1. Constitutional Law-Bill of Rights-Due Process.-The "law of the 
land" as  used in our Bill of Rights is equivalent to "due process of 
law," requiring in its essential elements that notice and opportunity 
to defend be given the party accused. Btate v. Collins, 323. 

3. Same-Appeal and Ewer-Pindi?zgs of Court-Privolous Prosecution- 
Costs-Procedure.--Where the trial judge has dismissed a criminal 
action as  being frivolous and malicious, and taxed the prosecutors 
costs, and it appears from his findings of record that  he has done so 
without any proper consideration of their affidavits in  support of their 
position, and relevant to the issue, so as  to deprive them of the benefits 
of due process of law, his order will be set aside on appeal, leaving the 
matter open for proper adjudication. S. v. Hamilton, 106 N. C., 660, 
cited and distinguished. Ibid. 

3. Constitutional Law-Suffl-age.-Suffrage is not a natural or inherent 
right, and being a privilege conferred by the State, the Constitution, 
Art. VI, see. 1, by conferring this right upon males alone, excludes 
females from the exercise thereof. State v. Knight, 333. 

4. Same-Woman Buffrage-LVales.-Article VI, sec. 7, only provides for 
the eligibility of voters to office, except those disqualified by Article 
VI, see. 8, vhich latter section refers to males who deny the existence 
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see. 6.  An act  providing for drainage of lands without compensation 
to private owner is unconstitutional. Lang v. Development Co., 662. 

sees. 11, 12, 13. The charge in the indictment and the evidence must 
substantially correspond. S. v. Gibson, 318. 

see. 27. Legislature may establish courts and confer special jurisdic- 
tion. Oil Co. v. Grocerfl Co., 521. 

see. 1. Females excluded from exercise of right of suffrage. 8, v. 
Kn,ight, 333. 

see. 8. Females excluded from exercise of right of suffrage. 8, v. 
Knight, 333. 

see. 7. An act authorizing a municipality to issue bonds for lighting, 
sewer, water-works, municipal building, are  for necessities, not re- 
quiring a vote of the people. Kinston v. Trust Co., 207. 

see. 2. This section is not contravened by Revisal, 4029, relating to 
ch. 89, Revisal, providing the apportionment of school funds, etc., per 
capita. School Commissionem v. Board of Education, 196. 

see. 7. The position of mail carrier and constable a re  offices, within 
the meaning of the Constitution. Groves v. Burden, 8. 
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of God, or who hare been convicted of crime; and while the word 
"persons" appearing in said section 8 is comprehensive enough to 
include women, by correct interpretation i t  properly refers to males 
upon whom the right to vote is conferred by Article VI, sec. 1, with 
the disqualification stated in section 8, and the maxim, Ezpressio tinius 
est erclusio alter~frs,  obtains. Ibid. 

5. Constitutiowal Lai-Public Ofices-Notaries Public-Interpretation of 
Statutes.-The position of notary public is a public office, so recognized 
by common law and by proper interpretation of the Revisal, secs. 2347, 
2348, 2350, 2351 and 2332, and so regarded by the various departments 
of our State Government, inclusive of the decision of the Supreme 
Conrt, until the enactment of chapter 55, Public Laws of 1915. Ibid. 

6. Constitutional TI~LW-Public OfJice - Oath of Ofice - Test - Notaries 
Public.--The requirement of a n  incumbent to take the oath to  support 
the Constitution is not held to be the test of whether a position under 
the State Government is a n  oftice, but, were it  otherwise, the position 
of notary public requires this oath, and it  would nevertheless bc an 
office within the meaning of the Constitution. Ibid. 

7. Comstitutional Lalo-PubRc Ofice-Emtent of Duties-Test-Notarie.~ 
Pfcblic-Jvdicial Acts-Clerks of Court-Certificates.-The extent of 
the power cxcrcised by one holning a public position is not determina- 
tive of the question of whether such position is a n  office within the 
meaning of the State Conslitution, but  whether the power in  fact 
exists ; and in many respects the functions exercised by a notary public 
are  of a judicial character (Revisal, sec. 2359), and objection that  such 
are  exercised alone by the clerk in certifying and adjudicating the 
probate is untenable. Ibid. 

8. Constitutiona7 Lmu,-Puhlic~ Ofice-Notaries Public-Trust and Profit- 
Woman Suflraqe-Leyislativc Pole-el-.-A11 offices, whether named by 
the Legislature or by the Constitution, fall  within one of the depart- 
ments of the State Government and exist under the Constitution and 
subject to its restrictions; and the position of notary public being a 
public office, within the meaning of the Constitution, the Legislature 
a re  without authority to declare it only a "place of trust and profit," 
and thus enact that  women, who a re  not voters and therefore ineligible 
to hold an office, may qualify to  the position of notary public. &cnzbIc, 
the Legislature has not made any change in the law by stating that  the 
position of notary public is a place of trust and profit. Ibid. 

9. Constitutional Laic; - Legivlutive Acts -Interpretation - Power of 
Courts.--It is required of the courts in the exercise of their sworn 
duty, to uphold the Constitution of the State, and when the constitu- 
tionality of a legislative act is questioned, the courts will place the act 
sidp by side with the Constitution, with the purpose and desire to 
uphold the act  if i t  can reasonably be done; but if there be a n  irrecon- 
cilable conflict between the two, to that  evtent will the act be declared 
unconstitutional. Ibid. 

CONTRACTS. See Carriers of Goods, 2 ; Corporations, 10 ; Mechanics' Liens, 
1 3 ;  Appeal and Error, 4, 7, 1 0 ;  Courts, 2 ;  Deeds, 1, 33; Insurance; 
Telegraphs; Vendor and Purchaser, 1, 7, 1 0 ;  Equity, 2 ;  Husband and 
Wife, 1 ; Limitation of Actions, 3 ; Trials, 16 ; Liens, 1 ; Bills and Notes, 
9 ; Bailment, 1 ; Arbitration and Award, 2, 3. 
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the guarantor, this rule will not be extended to enlarge the obligations 
of the guarantor beyond the scope and purpose of his agreement and 
the reasonable interpretation of the terms expressed therein. Ibid. 

9. Same-Bills and Notes-Banlcs and Banbing-Third Parties.-Where 
the directors of a corporation entered into a written agreement with 
its banking house to pay all  of its indebtedness thereto "which now 
exists or may hereafter be created, whether by note, acceptance, over- 
draft, indorsement," etc., to the extent of a certain amount, and the 
agreement sets forth that  i t  is to avoid the necessity of individual 
indorsement of the directors in each transaction to the said bank, it  is 
Held, that  by proper interpretation of the contract and the conditions 
existing a t  the time the guaranty applied to transactions between the 
corporation and the bank, and it  was not intended or agreed that  the 
directors should become liable on a note given by the corporation to a 
third person and discounted in a transaction solely between such third 
person and the bank. Ibid. 

10. Contracts-Commissions-Deeds and Co?&veyancea-Probate-Seals- 
Evideme.-In an action to recover commissions for obtaining title to 
a certain copper mine, wherein the defendant denies the agreement 
and refuses to accept the conveyance, i t  is competent for the plaintiff to 
put in evidence the deed to show performance on his part. though the 
required seal of the probate officer had not been attached, this being 
confined to the purpose for which it  was admitted, and not as  evidence 
of tit le; i t  being permissible for the seal of the officer to be affixed 
upon defendant's accepting the deed. Shepherd v. Taylor, 288. 

11. Contracts, Wriften-Parol Evidence.-A contract that the law does not 
require to be in writing may partly be in writing and partly rest by 
parol, but parol evidence is not permissible to vary or contradict the 
written part. Bland v. Harvestev Co., 418. 

12. Contracts-'CVarrant1~-Con,ditio~ts-CompZance.-Where a sale of mer- 
chandise is made under a certain warranty, specifying that the pur- 
chaser shall give the goods three days trial, and should they fail to 
fulfill the warranty, written notice shall be given a t  once to the seller 
or his agent, i t  is the duty of the purchaser to give the required notice 
within a reasonable time in the event of a breach of warranty. Ibid. 

13. Contracts-.Warranty-Implied-Value.-In an action for breach of 
warranty of the goods sold, the principle that  there is a n  implied war- 
ranty that the goods shall be of some value has no application when 
it  appears that  the purchaser uses them for the purposes for which he 
purchased them. Furniture Go. v. Mfg. Co., ante, 41, cited and dis- 
tinguished. Ibid. 

14. Damages-Crops-Breach of Covztract-Trials-Insuf/ici~?it Evidence- 
Speculative Damages,-In a n  action to recover damages to a crop for 
the alleged failure of the defendant to furnish a mule for the purpose 
under his agreement to do so, evidence of such damages which merely 
compares the yield of that year with what the plaintiff had previously 
made with n mule is too speculative and uncertain to be submitted to 
the jury upon the issue. Perry v. Kime, 640. 

15. Contracts-Deeds avd Conve~ances-Felled Timber-Personalty-Stat- 
wte of Prauds.-An agreement to cut, haul, etc., timber after it  has 
been serered from the lands relates to persolla1 property, and does not 
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CONTRACTS-Cont inucd. 
come within the provisions of the statute of frauds, requiring contracts 
adecting real property to be in writing. Thomas v. Merrill, 623. 

16. Co~?tracts-Rrr.ac7~ Timbet-lgvidence-dfeasrcre of Damages -Lum- 
ber-l'Warlcet Valw-In a n  action to recover damages for a breach of 
contract whereby the plaintiff was prevented from cutting the timber 
contracted for on the defendant's land, it is competent, upon the issue 
a s  to the measure of damages, for the plaintiff to show the market 
ralue of lumber in that locality a s  a basis for showing his loss after 
cledncting the cost of manufacture. rtc. Wilson v. Scarboro, 634. 

17. Same-Pa~ticular Sales-Corroborative Evidence.-Where, upon the 
issue as  to the measure of damages arising from a breach of contract 
in the sale of timber, evidence of the market value of lumber i n  that  
locality is relevant and competent, i t  is permissible to show prices 
obtaincd for particular sales of lumber, for such, in the aggregate, 
show the market value thereof; and evidence of particular sales is 
especially competent when corroborative of testimony of the market 
value of the lumber a t  the time and place. Ibid. 

18. Cov~tnccts - Purchase Price - Definite Sum - Pleadings -Issues. - 
Where the plaintiff in his action seeks to recover a certain sum in 
addition to that  he has received from the defendant for his land, and 
the defendant denies that he owes more tban he has paid, with con- 
flicting evidence a s  to the extent of the plaintiff's interest in the lands, 
but  the defendant does not seek to set aside the sale and there is no 
averment of imposition or f raud:  Held, no issue is raised in diminu- 
tion or rebuttal of the plaintiff's demand, the question being whether 
or not the defendant had definitely agreed to pay this further sum of 
money. Holdcn v. Royall, 677. 

19. Contracts-Restraint of TradeIn te rpre ta t ion  of Statutes-Commogt 
Law.-An incorporation of fish dealers in a seaport town, with pro- 
vision in the bill of sale of each business to the corporation, tha t  the 
seller will not engage or become in any way interested in the same 
business in  that  and a n  adjoining county, and within a hundred miles 
from the town, for a period of ten years; and i t  appearing that  the 
business engaged in by the corporation was a t  least coextensive with 
thtl territory prohibited, and that  the transaction did not have the 
effect of lessening competition, is not prohibited by our statute, chapter 
41, section 5, subsecs., Laws of 1913, which excepts from its inhibition 
persons, firms or corporations selling his or its business and good-will 
to a competitor, and agreeing in writing not to enter the business in 
competition with the purchaser in a limited territory, a s  now allowed 
by conimon law. Xea Food Co. v. Way, 679. 

20. Corbtracts-RestrairLt of Trade-Partial R~straiwt--Reasonable Restt'ic- 
tions.-Under modern conveniences and changed business methods 
and conditions the conlmon-law doctrine relating to transactions in 
restritint of trade has been modified and its meaning enlarged, the 
coiirts having soon recognized the distinction between contracts i n  
general restraint and those in partial restraint of trade, sustaining the 
latter if they arc. not nnreasonable. Ibid. 

21. Same-Territory-CompetitioniPublic Policy.-A valid contract in  par- 
tial restraint of trade, while primarily for the advantage of the pur- 
chaser of a business, inures to the benefit of the seller by enhancing 
the rahie of the good-will and enabling him to obtain a better price 
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for the sale of his business, the test as  to territory being whether 
the restraint agreed upon is such a s  to afford a fair  protection to the 
interest of thc party in whose favor it is given, and not so large as  to 
interfere with the interest of the public ; and such will not be held to 
be unreasonable when they do not affect the public and go no further 
than to remove the danger to the purchaser of competition with the 
seller. Ibid. 

22. Contracts-Payment-Time and Place-Rey uif-emen t of Obligee.- 
Where an instrument fixes a time and place for the payment of money, 
the person to whom it is to be made should accordingly be present in 
person or by agent to receive it. Taylor v. Mvnger, 727. 

CONTRIBUTORY NEGLIGENCE. See Pleadings, 7 ; Telegraphs, 7. 

CONVEYANCES. See Deeds ; Fraudulent Condeyances. 

CORPORATIONS. See Wills, 13 ; Liens, 1 ; Banks and Banking ; Receivers. 
1. Corporations - Shares of Stock - Collateral - Transfer ow Books - 

Judgmer~t Creditor-Priorities.-A pledgee of certilicates of stock in a 
private corporation does not lose his priority of lien to an attachment 
creditor because the transfer of the collateral has not been theretofore 
made on the books of the corporation (Revisal, see. 1168) ; for the 
books not being open to public inspection, no good purpose would be 
thereby subserved, and the effect of a requirement of this character 
would be to restrict the negotiability of the stock, unduly hamper com- 
mercial transactions in respect to it, and consequently depreciate its 
value. Bleakley v. Candler, 16. 

2.  Liens-Private Corporations-Laborers-Corpo~-ate Mortgages-Regis- 
tration-Ip~terpf-etation of Xtatutes.--Revisal, see. 1131, giving a lien 
by judgment upon the property or earnings of a private corporation 
to those performing labor, etc., superior to that of a mortgage, ex- 
pressly refers to a mortgage given by the corporation itself, and not to 
mortgages on the corporate property acquired by a stranger and regis- 
tered before the formation of the corporation. IZob~rts v. Mfg. Co., 27. 

3. Same-Inxolvent Corpof-ations-Assets-T,~Mzs.--Propcrt acquired by a 
private corporation subject to a valid and registered mortgage does not 
become assets of the corporation except a s  subject to thc prior lien; 
and the lien given to laborers on the assets of a n  insolvent corporation 
for work doue under the conditions stated in Revisal, sec. 1206, cannot 
affect the vested rights obtained by the prior lien holders. RoBerts v. 
Mfg. Co., 27. 

4. Corporations-Lien.s-Labor~rs-dIortgacs-Ieistatof.-Where the 
rereiver of a lumber manufacturing corporation enters into a contract 
with a n  individual to continue the manufacture of lumber, reservinq 
title to the property as  a guarantee that the latter will discllarge his 
contractual obligations, and after registration of this contract another 
corporation is formed, to which the contract rights of the individual 
have been assigned, and the second corporation becoming insolvent, 
and a rccciver being regularly appointed for it, the lien given by 
Revisal, sea, 1206, to laborers for  an insolvent corporation will not be 
construed as  superior to the rights of the receiver of the first corpora- 
tion under his prior and registered contract Ibid. 
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CORPORATIONS-Continued. 
,5. Corpof-ations-Certificates-EquitabZe 0u;nct.s-Xtock Transfer-Receiv- 

cm-A purchaser of certificates of corporate stock a t  the sale by a n  
administrator of a deceased owner to make assets, and deposited by 
the purchaser with another as  collateral to his note, is the equitable 
owner, and may maintain a suit for the appointment of a receiver in 
insolvency proceedings, though the stock has not been transferred on 
the books of the company from the name of the original owner. 
Mitc.hcl1 v. Reulty Go., 616. 

6. Corporations - Certificates - Ececutor's Sale - Title of Purchasers- 
1)er;ises.-Where cwtificates of stock of a deceased owner have been 
sold by his executor to make assets to pay his debts, the effect of the 
will upon whether the legatee of the stock thereunder could have 
acquired i t  is not material a s  affecting the rights of the purchaser a t  
the sale. Ibid. 

7. Cot-po?-ations-3Iaioritl/ Iq~terests-Jfismanagement-Rigl~ts of Minor- 
i t ~ ~ c c ~ i v e ~ - s - B q ~ ~ ~ t ~ j . -  While ordinarily the remedy for misman- 
agement of a corporation by its directors should be sought within the 
corporation, a different rule applies when the acts complained of a re  
done by a majority and controlling interest, which can perpetuate the 
election of the same directors and manage the corporation for their 
own benefit; for then the minority stocliholders a re  entitled to resort 
to a court of equity for relief. Ibid. 

8. Corporations-Insolvenc?j-Proof SufJicien t.-In a n  action by minority 
stockholders of a corporation to appoint a receiver in dissolution 
proceedings, i t  is unnecessary to establish a s tate  of absolute and 
irremediable insolvency, under our statute ; but it is sufficient to show 
that the majority in control are  using the assets for their own benefit, 
receiving salaries, contrary to the provisions of the charter, when none 
a re  earned; investing corporate assets in enterprises of doubtful sol- 
vency controlled by them, and generally that  the company is practically 
insolvent, and nothing can save i t  from mismanagement except the 
appointment of a receiver. Ibid. 

9. Gorpo1-ations-Eecci111-'rs-Co16rt's Disct~~tio~?-iippcaZ and Error-Prac- 
IicBc.-The selection of a receiver for an insolvent corporation is a 
niattrr largely in the discretion of the trial judge, and will not gen- 
erally be  reviewed on appeal unless this discretionary power has been 
greatly abused; and though the practice of appointing the plaintiff's 
attorney a s  such receiver is not commended, he will not be removed, as  
a matter of law, on appeal, though, as  any other receiver, he may be 
removed upon application to the proper judge of the Superior Court. 
Fisher u. Trust Co., 138 N. C., 102, cited and approved. Ibid. 

10. Corpo?~atiorrs-Torts-Colq tl acts-I??jured Pal-t?]-Dintinution of Dam- 
aqes.-In a n  action to recover damages for the negligent breach of a 
duty of a quasi public-service corporation i t  is necessary that the 
injury complained of shall have been the proximate cause of the negli- 
gence alleged; and where a contract of this character, relating to a 
public duty, has been broken by such corporations or tort committed 
by it, it is incumbent upon the injured party to do what he can to 
reduce or lessen the damage, and such damages as  are  reasonably 
incident to his own default in this respect will ordinarily be considered 
too remote for  recovery. Wreks v. Tel. Go., 702. 
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CORRUPTION. See Officers, 3. 

COSTS. See Trusts, 17 ; Constitutional Law, 2 ; Criminal Law, 1. 
Costs - S'uccessivc Lkfendatzts - Sale of Inter& - S Z C ~ S P ~ L L P Y L ~  Pat-tg.- 

Where it  appears, in an action involving the title to lands, that  the 
defendant has since then sold his interest therein to another, and the 
latter, a t  his request, has bcen made a party defendant, and the plain- 
tilP has succeeded in the suit, i t  is proprr, in taxing the costs, to tax 
the one later made defendant with the cost incurred subsequent to his 
becoming a party, as  between the defendants; and to tax both parties 
jointly and severally with the costs, as  it  affects the plaintiff. Willis 
v. Coleman, 670. 

COUNTERCLAIM. See Bills and Notes, 3, 4 ;  Courts, 8 ;  Plextlings, 4, 6 

COUNTIES. See Taxation, 2, 7 ;  Schools, 3. 

COUNTY CONMISSIONERR. See Heallh, 1 ; I[ighwnys. 

COURTS. See Appeal and Error, 1, 2, 8, 17, 28, 29, 30, 54 ; Trnsts, 1'7 ; Con- 
stitutional Law, 2, 9 ; Il:vidence, 5 ; Judgments, 2 ; nraiuage Districts, 
2 ; Process, 3 ; Torrens Law, 2 ; Trials, 16 ; Mechanics' Liens, 2 ; Corpo- 
rations, 9 ; Commerce, 3. 

1. Co~i~.ts-J?erisdictior~-Pltadivcqs-Demands-Oood Fa~t1r.-In ortlrr to 
confer jnrisdictiou on the S n p r i o r  Court th r  amount of the demand 
in thr  complaint must be sufficient and related to the facts alleged, and 
follow as  a natural and reasonable conclusion from then1 ; and when i t  
appears therefrom that  the largest sum recoverable is within the orig- 
inal jurisdiction of a court of a justice of the peacr, i t  is imneccssary 
that the demand in the jurisdictional amounl was made in "good 
faith," and the action will bc dismissed. Wooten o. Dr.~cq Go., 61. 

2. Tiendo?" and Puru.hase?-7uri.~diction-I'1~adi~?qs-l)c.mccr1ds-Co~ztl-acts 
-Considemtions.-In a n  actiqn by an architect to recover the contract 
price of plans and specifications fnrnished for :I soda fountain, fixtures, 
rtc., and the loss of his commissions for the sale thereof, the complaint 
alleged that  the defendant entered into a written contract to pay $100 
for tlie plans, and in the event of anotller person srllinq the fountain, 
et c., he was to retain the $100; that by a verbal cotemporaneons agree- 
inent, the defendant was to notify the plaintil'f of the time he would 
receire the bids and favor him in the purchase of the fixtures, which 
lie failed to do and purchased from another, and that  if plaintiff had 
been so notified he would have met conipetitive prices : u ~ l  netted $750 
in con~missions. 1 7 ~ l d ,  the allegations as  to the conilr~issions were too 
vague s~nd uncertain to be considered, and the alleged verbal agreeinent 
was without consideration, leaving the antount of recovery $100, which 
was not within the jurisdiction of tlie Superior Conri. Ib id .  

3. Tr~tsts  and Trustees-Eqrcit!/-IZec'ei1;~1"s-Parties--11 isdiction.-One 
who has voluntarily subscribed with othcrs to the bnilding of a pnblic 
road under a certain management, with the effect of creating a trust 
for the designated purpose, is not a necessary party to :I snit in which 
a receiver is appointed to carry ont the trust, xntl his presence or 
absence does riot present a jurisdicliorial question. Il'oreusc~a~c 1;. Call, 
174. 

4. Jitdr/w~entu-Co~~rts-Fo~~ciqn bzc~'isdiction-l71al1d.--The fraud in pro- 
cnring a judgnient in another State, which jndgmmt the cmwts of this 

8% 
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State will vitiate and set aside, must have been of such character as  
to have rendered defenses unavailable to the defendants in that  action, 
and the judgment will not be disturbed when i t  appears that  the 
elements of fraud relied on to set  i t  aside were interposed and relied 
on in the former action, and all matters relating thereto were embraced 
within the scope of the former trial and therein determined and ad- 
judicated. Williamson v. Jerome, 215. 

5. SameBvidence-Nonstcit.-In a n  action to set aside a judgment ren- 
dered in a foreign jurisdiction for  fraud, the evidence tended only 
to show that the funds of defendants' bank were attached in New 
Pork by the judgment creditor under allegation that the bank was 
a party defendant in  that action; that the plaintiffs herein volun- 
tarily went to New Pork, entered a n  appearance in the action there, 
and unsuccessfully resisted judgment; that upon answer filed the 
action against the bank was dismissed, and that  no funds of the 
present plaintiffs were attached in the former action. Held, that by 
entering an appearance in that action the plaintiffs voluntarily sub- 
mitted themselves to the jurisdiction of the court, which they were 
not required to do in defense of theiy rights, and there being no 
evidence of fraud in the procurement of the judgment, a judgment 
of nonsuit in the present action was properly entered. Ib id .  

6. Pleadings-Cottl'ts-Strilciq~g Out Pleadings-Cou+zterclaim--Demurrer. 
The practice of the court in striking out the answer or other pleadings, 
or a part of it ,  is unusual in our court, and in the case the part of the 
answer stricken out being the pleading, or an attempt to plead a 
counterclaim, the motion on appeal is treated as  a demurrer ore te91ue 
to it, upon the ground that  i t  fails to state a valid counterclaim. Bank 
v. Hill, 236. 

7. Couvts-Co~itinuance of Case-Discvetionary Powel's-Appeal and Error. 
The continuance of a case is within the discretion of the trial judge, 
and will not be reviewed on appeal when no abuse thereof is made to 
appear. 34assey v. R. R., 243. 

8. Statutes-Constitutional Law-Potter of Cou~ts.-The question as  to 
whether the Legislature has exceeded its constitutional power by 
arbitrarily interfering with private business or imposing nnusual and 
unnecessary restrictions upon lawful occupations is for the determina- 
tion of the courts. State v. Lipkin, 266. 

9. Statutes, Declaratorp-Vested Rights-Constitutional Law-Courts.- 
Declaratory laws cannot deprive a citizen of his vested rights in 
property by changing the rule of construction as  to  pre-esisting laws;  
and where the legislative construction is erroneous and law uncon- 
stitutional, the courts will so declare. State v. Haunie, 278. 

10. Co?c?-ts -Judgment Suspended - Sewtence Pronoumed - "Good Be- 
havior."-Where judgment against defendant is suspended in a crim- 
inal action and continued from term to term of court under order that  
the defendant then appear for the purpose of showing "good behavior," 
i t  is not necessary in subsequently pronouncing judgment that  the 
defendant be again guilty of the offense of which he had been convicted, 
the requirement of good behavior being that he demean himself a s  a 
good citizen and show himself worthy of judicial clemency. state v. 
Johneon. 311. 
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COURTS-Continued. 
11. Court's Discretion-Verdict Set Aside.-The discretionary power of the 

Superior Court jndge to set aside a verdict of the jury is not review- 
able on appeal, in the absence of his abuse of this discretion. Riley c. 
Xtone, 421. 

12. Trials-Verdict-iC7o~~sz~it-Court's Discretion-Power of Courts-Inter- 
pretation of Statutes.-A motion to dismiss a n  action after verdict can 
only be granted for lack of jurisdiction or that  the complaint did not 
s ta te  a cause of action; and the authority of the court to grant a n  
involuntary nonsuit, upon motion made after the plaintiff has intro- 
duced his evidence and renewed after the defendant's evidence is in, 
resting entirely by statute, Revisal, sec. 539, the trial court is without 
authority, after verdict, to further consider the defendant's motion for 
nonsuit, made under the statute, and allow it. Ibid. 

13. Court's Discretion-Neto T?.ial--Verdict-Nonsuit-Courts.-An order 
of the court setting aside a verdict in his discretion upon motion that 
it is against the weight of evidence is in conflict with his further sus- 
taining a motion to nonsuit the plaintiff npon the evidence, Revisal, 
sec. 539; for in the latter instance he necessarily acts upon the ground 
that  there is no eridence, and where the verdict has been set aside in 
the court's discretion, and a nonsuit granted after verdict, the latter 
is erroneous, and the cause will stand for a new trial. Ibid. 

14. Courts, BpeciaGLegislative Powers-Constitutional Lazcj.--Section 25, 
Article IV of our Constitution, shonld be construed with sections 12 
and 14 thereof, and the latter sections modify the first named so as  
to authorize and empower the Legislature to establish special courts 
in  cities and towns and confer jurisdiction npon them withont regard 
to its provisions and limitations. Oil 00, v. Groceru Go., 521. 

15. Same-Process to Other Cou~zties--Justices of the Peace-Btatzites.- 
An act establishing the Connty Court of Wilson Connty declared the 
same to be a court of record, provided for a n  official seal for the court 
and for  a jndge and solicitor, each to hold office for stated terms a t  
specified salaries, and to take oaths similar to such positions in the 
Superior Courts ; and conferred concurrent jurisdiction with the Supe- 
rior Courts and justices of the peace in certain criminal and civil 
matters; and that process issue out of said county under its seal "as is 
now provided by law in cases of processes issuing from the Superior 
Court." Held, civil processes issuing from the court, prior to chapter 
11, Laws of 1916, are valid when issued to other counties, and when 
falling within the jnrisdiction conferred, though the matter involved, 
in  civil actions, falls within the concurrent jurisdiction of justices of 
the peace, upon whom such jurisdiction has not been conferred, except 
where one of several defendants resides in the county. Revisal, sec. 
1447, has no application. Ibid. 

16. Courts-Terms-Motions-ATotice-Pleadings - Anzendn~entu. - Parties 
to an action are  presumed to take notice of motions made therein a t  
regular terms of the court;  and actual notice of a motion to amend 
a pleading thus made is not required to be given the adrerse party. 
Hence when an amendment is permitted by the court, on motion of a 
party, a t  the term set for the hearing of the action, it is not required 
that  the adverse party should have had actual knowledge thereof, for 
such knowledge is implied. Hardzcare Co. c. Banking Co., 244. 
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CREDITORS' BILL. See Bills and Notes, 12. 

CRIMINAL LAW. See Larceny, 1 ; Sheriffs, 1 ; Adultery, 3 ; gffray, 1, 2, 3, 4 : 
Appeal and Error, 24 ; Indictment, 1, 4 ; Intoxicating Liquors, 5 ; Mas- 
ter  and Servant, 19;  Physicians, 1 ;  Statutes, 3. 

1. Criminal Law - Frivolous Prosecution - Prosecutors-Costs-Notice- 
Constitutional Law-Statutes.-It is necessary for the trial court, in  
order to adjudge the prosecution of a criminal action to be frivolous 
and malicious and tax the costs against the prosecutors who have 
employed attorneys to assist the solicitor, to give the prosecutors notice 
of such action and hear the matter according to the "law of the land." 
Revisal, see. 1295, section 17 of the Bill of Rights, N. C. Const. State 
v. Collins, 323. 

2. Criminal LausConcealed Weapons-"His Own Premises"-Interpreta- 
tion of Statutes.-A superintendent or overseer of a department of a 
cotton mill, in this case a carding room, is not, while therein, "on his 
premises," within the meaning of Revisal, see. 3708, prohibiting the 
carrying of concealed weapons; and where such person has carried a 
pistol concealed on premises of this character, especially when he does 
so in anticipation of a difficulty with another employee therein, he is 
indictable for the offense prohibited by the statute. State v. Bridgers, 
309. 

DAMAGES. See Carriers of Passengers, 3 ; Libel and Slander, 1 ; Master and 
Servant, 16, 28 ; Railroads, 7 ; Trials, 9 : Contracts, 14, 16 ; Appeal and 
Error, 38, 47 ; Municipal Corporations ; Commerce, 1. 

Pi re  Companies-Fire Damages-Measure of Damages-Ifisurance-Ap- 
peal and Error.-Where the defendant water company is liable for 
its negligence in failing to supply water to extinguish the burning of 
plaintiff's store and stock of merchandise therein, the former insured 
in a certain sum and the latter not insured, it is reversible error for 
the trial judge to instruct the jury to deduct the amount of the insur- 
ance from the total loss, when the effect may be to deny the plaintiff 
any recovery for  damages sustained by reason of his uninsured stock 
of goods. Morton v. Water Co., 468. 

DANGEROUS APPLIANCES. See Master and Servant, 12 ;  Trials, 8. 

DEADLY WEAPONS. See Homicide, 1. 

DEBTOR AND CREDITOR. See Principal and Surety. 

DECEASED. See Vendor and Purchaser, 13. 

DECLARATIONS. See -4ttorney and Client; Deeds, 6, 7, 9, 13, 14, 16;  Evi- 
dence ; Wills, 11 ; Telegraphs, 13. 

DEDICATION. See Easements, 1, 4 ; Deeds, 18, 19, 39 ; Highways, 2. 

DEEDS. See Contracts, 10: 15;  Judgments, 7 ;  Landlord and Tenant, 2 ;  
Pleadings, 3 ;  Possession, 1, 2 ;  Principal and Surety, 1 ; Public Lands, 1 ; 
Taxation, 4 ; Trusts, 1, 3 ; Trespass, 2 ; Equity, 1 ; Estates, 1 ; Husband 
and Wife, 1, 3, 4 ;  Wills, 14. 

1. Deeds and Convez~ances-Contracts-lnterpretation-Intent-Timber- 
Right to Bell Reserved.-An express written agreement made between 
the owner of lands whereon timber is growing, and another, whereby 
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DEEDS-Continued. 
the latter was to cut the timber, with certain provisions a s  to a divi- 
sion of profits, etc., containing the further provision that if the owner 
"shall sell and convey any and all of the lands herein mentioned and 
described this contract shall be null and roid as  to the par t  sold and 
conveyed," must be so construed a s  to effectuate the intention of the 
parties a s  gathered from the language employed, and admits only of 
the interpretation that  the owner may a t  any time during the life of 
the contract sell oE portions of the land, though after the other con- 
tracting party had begun to cut the timber. Finger v. Goode, $3. 

2. Deeds and Conveyances-Conditions Subseyzlent-1nterpt.ctatiort.-If i t  
be doubtful whether a clause in a deed is a covenant or a condition, 
the courts will incline against the latter construction, for a covenant 
is f a r  preferable to the tenant; yet deeds are  nevertheless construed 
to effectuate the intention of the parties where construction is per- 
missible, and where the intention to create an estate npon condition 
is clear, the law will so construe the deed. Huntley v. McBrayer, 75. 

3. Same.-Where the conditions expressed in a conveyance of land is not 
necessarily required to precede the vesting of the estate, but may 
accompany or follow it, and if the act may as  well be done after a s  
before the vesting of the estate, or if from the nature of the act to 
be performed and the time required for its performance i t  is evidently 
the intention of the parties that the estate shall vest, and that  the 
grantee perform the act after taking possession, then the condition is 
subsequent. Ibid. 

4. Deeds and Conve?/an ces-Support of Grantor-Conditions Sub.sequcnt. 
,4 conveyance of land made in consideration of support and mainte- 
nance so long as  the grantor shall live, and if the grantee slionld fail 
to comply with his par t  of the agreement, then the deed to be void and 
of no effect, with provision that the grantor remai~i  in possession for 
his life, is construed to be made upon condition subsequent. Ibid. 

5. Same-Termination of Estate-Evidence.-Where a deed made upon 
consideration of support of the grantor is sought to be terminated 
upon the ground that  the condition subsequent had not been performed 
by the grantee, i t  must clearly appear that there has been a substantial 
failure by the grantee to perform his covenant; and evidence that same 
demand not stated was made by the grantor upon the grantee is insuffi- 
cient. Ibid. 

6. Deeds and Coizvcyances-Evidence-DecZarations-Sihrvt~/.~.-Declara- 
tions of a person, in his own interest a t  the time, as  to the location 
of a divisional line or boundary of lands are  incompetent evidence 
as  to those claiming under him, and in this case i t  is held that  certain 
other of his declarations concerning that  line were properly limited 
by the court to what was actually done on the survey. 1,nmbcr Go. v. 
Lumber Co., 81. 

7. Deeds and Convcyarcces-Evidence-Dfclai-ations --Interests. -Where 
the declarant has parted with his interest in  lands, what he may there- 
after say about the lines and boundaries cannot be used against those 
claiming under him, irrespective of the question of Zitem motam. Ibid. 

8. Evidence-Deeds and Conveyances-Grants-Copies-Lost Origiwals- 
Search-Interpretation of Statutes.-A duly certified copy of the regis- 
try of a grant is competent evidence without the necessity of arcount- 
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ing for the nonproduction of the original (Revisal, sec. 988), and if by 

I affidavit a material variance between the copy and the original in such 
1 entry is suggested, the court by rule or order may require the produc- 
I tion of the original of such deed, in which case it must be produced or 
I its absence duly accounted for according to the course and practice of 

the courts, which was sufficiently done in this case. Ibid. 
9. Deeds and Conue~ances-Corners-Declaratio~zs-Ez;idence.-Where the 

location of a certain corner of lands is relevant and material to the 
controversy, testimony as  to a conversation between a witness and 
others in relation thereto was properly excluded where the witness 
could not name those present a t  the time or give the substance of what 
was said, but only the impression on him. Ibid. 

10. Deeds and Conveyances-Descriptions-Calls-Adjoinin Tracts-lnter- 
pretation.-Where the locus in  quo in a n  action of trespass involving 
title to lands is made to depend upon its location within the boundaries 
of a certain deed introduced in evidence, giving a beginning point, with 
further description, and then to J. H.'s line, "thence with his line to 
where i t  meets with T. H.'s line, thence with his line around to the 
mouth of the still-house branch, where i t  enters into Buffalo Creek," 
etc., and J. H. and T. H. are  the adjoining owners a t  the places indi- 
cated, and there is no dispute as  to the calls up to that  point: Held, 
the legal method of locating the deed is to run directly from the last 
known point of the H. lines to the next call in the deed that was fixed 
and established, to wit, the "mouth of the still-house branch." Boz~den 
v. Hagarnan, 199. 

11. Deeds and Conveyances-Description-Adjoining Lines-"Fimed and 
Established."-The doctrine requiring that  lines of another tract called 
for in a conveyance of lands shall be fixed and established with assured 
precision is one that  is, a t  times, called for where there is conflict in a 
deed between such calls and that  by course and distance, and does not 
always or necessarily prevail where such conflict is not presented. 
Ibid. 

12. Same-"Run and Xar7ced"-Interpretation.-The rule that  lines of ad- 
joining tracts called for in a conveyance of lands shall be fixed and 
established does not necessarily require that  these lines must have 
been "run and marked"; but if they may be fixed and established in 
accordance with the recognized rules of survey and location of deeds 
they come within the meaning of the rule and so fill the description. 
Ibid. 

13. Deeds and Conceyances-Boundaries-Declarations - Evidence.-The 
admission in evidence of the declarations of a deceased owner of lands 
as  to the location of the boundaries of his deed is not objectionable a s  
contradicting the boundaries given in the deed, when the court has 
explicitly charged the jury that  they could in no wise change the 
description a s  it  therein appeared, and were only relevant on the ques- 
tion of boundary and to the extent they tended to fix the location of the 
lines called for. Ibid. 

14. Deeds and Conveyances-Declarations-Possession-Bvidence-Against 
Interest.-The declarations of a deceased owner of lands while in 
possession, defining the limits of his claim, a re  competent as  evidence ; 
and especially so when they are  made against his interest. Ibid. 
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16. Deeds and Conveyances-Trustee-Declaratiolzs-Eukknm-The gen- 
eral rule that the declarations of a trustee are  not competent as  against 
the interest of the beneficiary does not apply when made in the course 
and performance of declarant's duties as  trustee, and when he was in 
present possession and control of the lands, asserting his ownership 
under a deed. Ibid. 

16. Deeds and Conveyances-Defective Registration - Title - Connecting 
Links-Evidence.-A power of attorney executed in another State, not 
passed upon by the clerk of the court, but placed upon the registration 
books without his authority or order, is improperly registered (Revisal, 
see. 999), and affords no evidence of title in a n  action to recover lands 
when relied upon by a party a s  a connecting link in his chain of title, 
for  the statute requires that  deeds or other instruments shall be prop- 
erly probated by the clerk to authorize registration. Buchanan v. 
Hedden, 222. 

17. Deeds and Convegances-Same Source of TitZe-Color-Limitation of 
Actio?zs.-An unregistered deed is not color of title when the parties 
to  a n  action for the recorery of land a re  claiming under the same 
source. Ibid. 

18. Municipal Corporations-Deeds and Conveyances - Streets - Plats - 
Dedication-Innocent Purchasers.-Where the owner of lands plats 
the same into lots, streets, alleys, and parks, and in his deeds to 
purchasers conveys some of the lots with reference to the plats, he 
is ordinarily estopped, upon equitable principles, to deny a dedication 
of the streets, alleys, etc., or a n  easement therein, to the use of his 
grantees and the public; but when the deeds a re  not registered, this 
principle does not apply to subsequent purchasers for value of other 
lots contained in the plat, without actual or constructive notice of 
the dedication of the streets, alleys, etc., for then the equities a re  equal, 
and the maxim, "He who asks equity must do equity," also applies. 
Semton v. Elizabeth City, 386. 

19. Municipal Corporations-Deeds alzd Conzreyances-Streets-Dedication 
-Unregistered Plat-Notice-Registration.-Where lots were sold in 
accordance with a plat of land showing streets, alleys, parks, etc., and 
the deeds therefor refer to the plat in the description of the lots, and 
the plat or map is duly recorded, but the deeds are  no t ;  and thereafter 
another plat is made of the same lands, without showing thereon a 
certain street or alley, and other lots are  sold including it, and accord- 
ingly described and conveyed, the registration of the plat, not being 
required or allowed by our registration laws, does not give constructive 
notice to innocent purchasers for value under the second plat ;  and 
there being nothing on the lands themselves to indicate that there is 
an alley or street a t  the place where one is shown on the first plat, and 
no evidence of actual notice to those who purchased according to the 
second plat, they acquire, under equitable principles, the title to their 
lots according to the description in their deeds. Ibid. 

20. Equitp-Estoppel-Deeds and Conueyances-Registration-Interprets- 
tion, of Statutes.-This equitable doctrine of estoppel has no applica- 
tion to a n  innocent purchaser of lands for a valuable consideration, 
where the party setting up the estoppel under his deed has not had the 
latter recorded; for no notice, however full or formal, will, under our 
statute, supply the place of registration. Revisal, sec. 980. Ibid. 
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21. Municipal Corporations-Deeds and Conveyances - Notice -Innocent 
Purchasers.-Where a n  incorporated town enters upon streets or alleys 
according to a certain plat of lands, showing them, made by the owner, 
and takes them for public use, and i t  appears that a portion of the 
streets or alleys has been included in lots subsequently sold and con- 
veyed to purchasers for value without actual or constructive notice, 
the act of the town, where there has been no condemnation, is one of 
trespass, entitling the purchasers to damages. Ibid. 

22. Deeds and Conveyances-Title-Comn~o~z Source-Paramount Titlc- 
Evidence.-Where there is evidence tending to show that  the parties 
to the action claim title to the land from a common source, one of 
them may prove a n  outstanding paramount title acquired by himself; 
and where he has offered in evidence a conveyance from the State 
Board of Education to State's lands, and connected himself therewith, 
this may be rendered nugatory by his adversary showing that  the land 
had previously been granted by the State to another. Weston v. Lzina- 
ber Co., 398. 

23. Deeds and Convc~/ances-Partition-Title-mrtoppel-Evidence.-Tl~e 
plaintiff's title to the lands in controversy further depending upon the 
dcfendant's being estopped to deny his title by a judgment in  proceed- 
ings for partition, wherein the title to the lands was not involved (162 
N. C., 165), i t  is held that  a judgment of nonsuit was properly entered in 
the lower court under the authority of the former opinion, whirh posi- 
tion is further strengthened in this appeal tending to show they had 
no title a t  the time of the proceedings. Ibid. 

24. Deeds and ConveyancesJudgments-Executors and Administrators- 
Sales-Deuisce-Bci. Fa.-A deed in plaintiff3s chain of title upon 
which he relies which recites, in efCect, that i t  was made under a fierl 
facias issued upon a judgment recovered against a n  executor of the 
deceased owner, and that  the lands sold were in the hands of a dcvisec, 
is fatally defective, there being no recital therein of a sci. fa. or that 
any notice or other process issued to the devisee, or that  any judgment 
was rendered condemning the lands; for the devisee is entitled to his 
day in court to contest the plea of fully administered, etc., and thereby 
relieve his land. Ibid. 

25. Deeds and Conveyances-Chain of Title-Descriptions--Evidence.-A 
deed in the chain of title claimed by a party in this action to recover 
lands is ineffectual for the purpose when it  appears from the descrip- 
tion therein that  i t  does not purport to convey the locus in gno. Ib id .  

26. Deeds and Conveyarzccs-Mental Capacity-Undue Influence-Trials- 
Questions for  Juru.--Where in a n  action to set aside a deed for mental 
incapacity of the grantor or undue influence exercised upon him, th r  
evidence shows mental weakness on his part, accompanied by other 
inequitable incidents, such as  undue influence, great ignorance and 
want of advice, or inadequacy of consideration, i t  presents a case 
where equity will interfere and grant either affirmative or defensive 
relief; and if there is evidence tending to establish these facts, though 
the evidence be conflicting, the issues, as  to fraud or undue influence, 
should be submitted to the jury. Lamb v. Perru, 437. 

27. Deeds and Conveyances-Mental Incapacity-Requisites.-In order that  
a testator should have mental capacity sufficient to make a will, i t  is 
not required that  he be capable of acting wisely or discreetly, but 
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simply that he have sufficient ability to understand the nature of his 
act, its scope and effect, or its consequences, and to know what he is 
about. Ibid. 

28. Same- Undue Influence-Evidence-Questions for  July.--Where the 
evidence tends to show bodily and mental weakness of the grantor 
in a deed sought to be set aside, inadequacy of consideration therefor, 
especially when i t  is gross, and the mental superiority of the grantee, 
i t  is sufficient for the jury to draw a n  inference therefrom of fraud, or 
undue influence, and should be submitted to the jury under conflicting 
evidence, as  to whether fraud or undue influence has been practiced 
in obtaining the instrument. Ibid. 

29. Same-Trials-Burden of Proof.-Fraud in the procurement of a deed 
for mental weakness of the grantor, and undue influence upon him, 
must be established by the party alleging i t  to the satisfaction of the 
jury, by a preponderance of the evidence, but strong, cogent and con- 
vincing proof is not required. Ibid. 

30. Deeds and Conveyances-Lands-ImpZZed Wa~rant?~.-In the absence of 
fraud or mistake in a conveyance of land, there is no implied covenant 
or warranty of title, either a t  law or in equity, and the grantee has no 
remedy on the ground of failure of title, unless a warranty is expressed 
in the deed or can reasonably be inferred from a fair construction 
thereof. Pritchard u. Steamboat CO., 457. 

31. Same-Wharves-Empressio Unius.--When a conveyance of a steamboat 
line expressly covenants for a good title, or warrants the title only a s  
to liens or encumbrances on steamers, i t  excludes the idea that  the 
wharves, landings, etc., were intended to be included therein, upon the 
maxim, Expressio unius est exclusio alterius. Ibid. 

32. Deeds and Conueyances - Wharves - Fixtures-Implied Warranty.- 
Wharves, which are  used in connection with a line of steamboats, and 
built upon the riparian lands, or banks of the stream, or annexed 
thereto, and manifestly intended to become a part thereof, will not be 
considered as personal property, so as: to imply a warranty of the title 
in a conveyance of the steamboat line, as  in sales of such property, 
although the vendee may not have acquired a fee-simple absolute 
therein, but only a base, qualified, or determinable fee. Ibid. 

33. Same-Defective Title - Steamboats -Deposit of Liens-Contracts.- 
Where a steamboat company conveys to another all  of its property, 
including its boats, landings, wharves, etc., and deposits with a trustee 
a certain sum of money to discharge liens upon the steamers alone, 
without any stipulation that  any part  of the fund should be applied a s  
compensation for defects in the title of the other property conveyed, 
the conveyance itself clearly forbids that any of the funds, so depos- 
ited, should be used for purposes not specified, or to compensate the 
purchaser for any defect in the title to one of the wharves conveyed. 
Ibid. 

34. Deeds and Conveyances - Conditions Subsequent - Restraint of Mar- 
riage.--Where a deed to land is clearly and unambiguously expressed, 
and conveys it  to another, but upon a condition subsequent in general 
restraint of marriage, the condition, as  a general rule, will be dis- 
regarded; and a conveyance of land to c., with full covenants of 
warranty, but if C ,  should marry, the property shall revert to the 
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grantor, is construed to be in fee simple, the condition annexed being 
in general restraint of marriage, and therefore void. Miller's case, 
159 N. C., 123, cited and distinguished. Bard v. Mason, 507. 

35. Deeds and Conveyances-Tam Deeds-Color of Title-Disseixin-Ad- 
verse Possession-Declarations-Evidence.-Wee the grantee under 
a sheriff's deed for  taxes relies upon his deeds as  color of title, and 
i t  appears that he has lived on the lands with the original owner, since 
deceased, cultivating them, within the seven years period, evidence 
tending to show declarations of the original owner, made since the tax 
deed, to the effect that the lands belonged to the grantee therein, who 
was permitting him to remain there until his death, and that he could 
not sell the timber growing thereon for that reason, is sufficient to 
show disseizin of the original owner of the tax title, presenting a ques- 
tion for the determination of the jury; and in this case i t  is held that  
the testimony of the declarations of the original owner was sufficient 
evidence of acknowledgment of the tax title from the Bate of the tax 
deed. Fowle v. Warren, 524. 

36. Deeds and Conveuances-Pleadings-Equity-Npecifio Performance- 
Decrees.-Where in an action to enforce a specific performance of a n  
option on land i t  appears from the pleadings and admissions of the 
parties that  the defendant had agreed to include within the terms of 
the option a certain other tract of land, which was omitted by their 
mutual mistake, that the entire consideration had been paid, including 
the execution of notes for the deferred payments to be made on the 
purchase price of the lands, with mortgage to secure their payment, 
i t  is held that a decree was properly entered in the court below that 
the vendor convey to the purchaser the tract thus omitted, and that the 
latter should execute a mortgage thereon as  further security for the 
notes given for the purchase price; and in default thereof the decree 
should be registered as a conveyance in accordance with the provisions 
of the statute. Byvan v. Canady, 579. 

37. Deeds and Conve?/ances-Pleadings-Eqt~ity-Specie Performance- 
Allegations-Prayers for Relief-Issues.-In a suit for specific per- 
formance of a n  option to convey land, the complaint alleging a n  omis- 
sion by mutual mistake of the parties of one of the several tracts 
intended to be conveyed by option, which the answer denied; Held, 
that  the issue thus raised was subsequently rendered immaterial by 
the defendant admitting in open court that he had executed the option 
alleged, and that it  included the tract in question, which had not been 
described in the conveyance. Ibid. 

38. Deeds and Conveyalzces-Boundaries - Trials - Questions of Late- 
Questions for  Jurfj.--What is the boundary of a tract of land is a 
question of law in construing a conveyance thereof; but the location 
of the boundary is a question of fact. Nugg v. Bremville, 606. 

39. Deeds and Conueyances-Municipal Corporations-Xtreets-Dedication 
-Acceptance-Cities and Toms.-The acceptance of land offered by 
the private owner thereof for street purposes is in the discretion of 
the proper municipal authorities, and i t  is necessary to be had before 
such dedication can become effectual and binding, though i t  may be 
either express or implied. Ibid. 
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40. Name-Discretionarg Powers-Width of Streets.-The proper munici- 
pal authorities in  extending a street of a city or town a re  vested 
with the discretionary power to determine the width of the street a s  
thus extended, and there is no requirement that  the width of the street 
as  extended shall be the same width or conform to the lateral lines of 
the original street, or those of its further extension. Ibid. 

41. Deeds and Conveyances - Descriptions -Boundaries -Ambiguity - 
Trials-Questions for Jury.-Where a conveyance of land calls for the 
eastern line of a certain street of a town, extended through its inter- 
section with F Street, and there is conflicting evidence as  to whether 
the physical or actual boundary had been established and was used a t  
the time and was a more western line than that  of the theoretical 
extension, had it been made on a straight line through F Street, the 
Zocus in  quo lying below the street, i t  raises a question for the jury to 
decide as  to which of the two lines the parties intended when the con- 
veyance was made, when the language of the conveyances leaves the 
matter in doubt. Ibid. 

42. Deeds and Convegances-Interpretation-Meaningless Words.-Where 
a street is called for as  a boundary to a tract of land conveyed, and 
the location of the eastern line of the street is left in doubt, and i t  
further appears that  another call in the description is for the street 
"extended" or thence with the street extended through its intersection 
with F Street, the theoretical extension of the street through F Street 
in a straight line on that  side thereof will not necessarily control, there 
being evidence tending to establish a different line actually adopted 
and used by the municipality, and under the facts in this case it is 
held that  the words "through its intersection with F Street" should be 
read as  if written "to" the said intersection, as  that  was clearly meant. 
Ibid. 

43. Deeds and Conveyances-Interpretation-Former Deeds-Eeferences- 
Intent-Evidence.-Where the description in a conveyance of lands 
calls for one of its boundaries as  a certain street, the line of which 
is left uncertain, and reference is made therein to a prior conveyance 
in the chain of title, the courts in construing the deed will consider i t  
in  its entirety, and give reasonable effect to all  i ts parts, the circum- 
stances surrounding the parties a t  the time, and other relevant mat- 
ters and where the reference to the former deed sheds light upon the 
intention of the parties, i t  will be considered in interpreting the deed 
in question in order to ascertain this intent. Ibid. 

44. Deeds and Convegances - Actions -- Grantor and Grantee-Parties.- 
Where a grantor and his grantee bring an action against a munici- 
pality to recover damages for the unlawful appropriation of land for 
street purposes, if the former has retained title to the locus in quo 
in himself, he would have the right of independent or separate action 
to recover it, and if otherwise, the latter may maintain an independent 
or separate action for it, and in either event the one would not be a 
necessary party to the other's action. Ibid. 

45. Same-Mutual Mistake-Pleadings-Amendments.-The grantor is a 
necessary party to the grantee's action against another to recover 
lands when the latter claims that the Zocus in  quo was intended to be 
included in the conveyance to him and was omitted by mutual mistake, 
and asks for a correction and for a recovery of the land in that  aspect; 
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and in this case i t  is held that  tlie grantee may apply for  leave of the 
court to amend his complaint, so a s  to malie the proper allegations of 
mistake so tha t  the deed may be reformed. Ibid. 

46. Deeds and Co~tveyances-Timber Deeds-Extension Period-Terms- 
Successive Payments-Payment fo r  Period.-Ordinarily the provision 
which allows a n  extension of time for cutting timber must be complied 
with by the grantee in accordance with the terms of the conveyance, in 
order that  he may take advantage thereof; but where a time for cut- 
ting and removing has been fixed by the conveyance, with provision 
that  the grantee may extend the time from year to year for five years 
upon giving notice and paying a certain fixed sum each year in ad- 
vance, and it is admitted that  before the expiration of the original 
period for cutting the grantee notified the grantor that  he would avail 
himself of the full extension period of five years and tendered the sum 
specified, covering the full extension period, which the grantor refused, 
i t  is Held, that  the notice and prepayment required of the grantee for 
each successive year was inserted for  the grantee's advantage, and 
that  notice and tender of payment made in apt  time for the full five 
years period was sufficient. Bangert v. Lumber Co., 628. 

47. Deeds and Conveyances - Timber-fixtension Periods-Notice-Time 
aud Place of Payment-Tender of Payment.-No notice is required to 
be given by the grantees of standing timber to cut the timber from the 
lands during the extension period allowed in the conveyance, when 
by the terms thereof no previous notice is required, but that  the gran- 
tees shall have tlie privilege of cutting and carrying off the said timber 
within ten years, with a n  additional term of five years, if they shall 
pay annually during the additional term, a t  the grantee's office in  N., 
on the first Monday in February of each year, a sum equal to 8 per 
cent of the original purchase pricc; nor will the grantee's right to the 
extension period be forfeited when i t  is shown that  they have been 
able, ready and willing to pay the interest a t  all  times when called 
upon, and that  the grantor has not done so, though the grantees have 
continuously maintained their office a t  the place designated in the deed. 
Taylor v. Munger, 727. 

DEMURRER. See Courts, 6 ; Highways, 4 ; Torts, 1 ; Wills, 14. 

DEPOSITIONS. See Evidence, 2. 

DIRECTING VERDICT. See Trials, '7. 

DISCRETION. See Courts. 

DIVIDENDS. See Wills, 13. 

DOGS. See Taxation, 7. 

DRAINAGE DISTRICTIS. 
1. Drainage Districts - Interpretation of Statutes - Water and Water- 

courses-Eeports of Viewers-Conformity-Drainage Commissioners. 
Where a drainage district has been laid out in accordance with the 
requirements of the Drainage Act, and the final report has been filed 
and recorded, provision is made for the selection of a board of drain- 
age commissioners, etc., who a re  charged with the duties of carrying 
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out, substantially, the plans and specifications of the report as  re- 
corded, their powers being largely ministerial in character, to make 
out the assessment rolls constituting a lien on the property, as  in case 
of tax lists, observing the classifications and ratio of assessments de- 
termined upon by the board of viewers ; and the modification made by 
section 4 of the act contemplates only such minor changes of detail as  
may occur in carrying out the plans, etc., specified in the final report, 
and not a substantial departure therefrom. Griff in v. Comrs., 643. 

2. Same-Courts-Rights o f  Landow-ilers-Laches.-The courts, in proper 
instances, have the power to interfere and stay amounts assessed 
against the owner of lands within an established drainage district, 
when it  appears that  the commissioners; in carrying out the ministerial 
duties imposed on them, endeavor to collect from him a sum in excess 
of their own assessment, or that  they had made out these rolls in utter 
disregard to the classifications and ratio of assessments established by 
the final report, or they had made such changes in the plans and speci- 
fications thereof as to exceed their powers and work substantial wrong 
and hardship upon a landowner, if he is not guilty of laches and has 
not unduly delayed asserting his rights. Ibid. 

3. Drainage Districts-Interpretation o f  Statutes-Reports-Objections- 
Landowners-Eapectations.-Where a drainage district has been duly 
laid off in conformity with the statute, and a landowner therein has 
not excepted to either the preliminary or final report, he may not 
after the appointment of the commissioners, be heard to complain 
that  the benefits he is to receive are  not as  great as  those he had con- 
templated. Ibid. 

4. Same  - Bond Issues - In junct ion  - Rights Against Commissioners.- 
Where a drainage district has been fully and lawfully established in 
accordance with the statute, and the commissioners duly appointed 
and bonds issued in furtherance of the scheme, an injunction restrain- 
ing the collection of the assessment against the landowners therein, 
a t  the suit of one of them, will not issue, as  against the interest of the 
holder of the bonds, unless i t  clearly appears that  the commissioners 
have substantially departed, to the injury of the claimant, from the 
scheme set forth in the final report of the viewers, etc. ; and i t  appear- 
ing in this case that  such has not been done, the restraining order is 
properly dissolved, and the further order that the plaintiff may proceed 
in his action against the commissioners is approved. Ibid. 

5. Drainage Districts -Interpretation of S ta tu tes  - Reports -Record - 
A70tice-Objections-Laches.-Upon the filing of the final report by the 
viewers, etc., in a proceeding to establish a drainage district under the 
provisions of the statute, a record is required by the statute to be kept 
in a book for the purpose, giving all  interested in the proceedings 
notice of all that has been done materially affecting them; and when 
they have failed to  make objection within three years, semble, they 
have lost their right to object, by the delay. Ibid. 

6.  Drainage - Waters  - Condemnation - Compensation - Constitutional 
Lam-While the importance of our drainage laws are  fully recognized 
as  affecting the interest of the public to the extent that  valid power of 
condemnation may be conferred by statute upon corporations or com- 
panies engaged in this work, the exercise of this power, being a taking 
of private property, should be safeguarded, and adequate provision 
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made for compensating the private owners whose lands are  taken 
against their will, or upon which damages are  inflicted in the prosecu- 
tion of the work, and unless this is done, the law must be declared 
invalid. Constitution, Art. I ,  see. 1. Lung v. Development Co., 662. 

7. Same-Interpretatiolz of Statutes.-Chapter 141, Laws of 1915, regulat- 
ing drainage, provides, among other things, that  a majority of land- 
owners or persons owning three-fifths of the land in a given area of 
"defined swamp or lowland land" may contract with any person, firm 
or corporation to cut a canal and drain along a proposed route, 
"whether the owners of said land consented thereto or not," and the 
contractor shall have the necessary right of way for that purpose and 
for all things incident thereto through any lands or timber situated 
within said "swamp or lowland." A lien is given on the lands for the 
payment of assessments to cover the cost of drainage, etc., and the 
minority owners a re  required to pay their proportionate amount of the 
cost, to be assessed, etc., with no provision for damages beyond the 
value of the benefits they may receive from the work thus done. or any 
responsibility placed for the payment of such damages or funds with 
which to pay them, should they exist. I n  this respect the statute is 
unconstitutional and void, as  a taking of private propertr without 
providing for just compensation to the private owner of the lands, 
whose consent has not been given. Ibid. 

DRUGS. See Homicide, 9. 

DUE PROCESS. See Constitutional Law ; Easements. 

EASE<MENTS. See Railroads, 2 ; Statutes, 4. 
1. Easements-Priuate Waljs-Public Use-Dedication-Condenznation.- 

A reservation by deed to the grantor of a restricted easement across 
the lands conveyed, without defining or locating it, and which has not 
since been located, the grantor and his family going across the lands 
conveyed whenever they choose, is insufficient proof of a n  established 
right of way across the lands, much less of a cartway, and still less of 
a public way. State v. Haynie, 277. 

2. Same-Statutes-Taking of Private Property-Constitutional Law.- 
An act of the Legislature which declares private ways, restricted in 
their use, over the lands of the owner to be public ways, making their 
obstruction by the owner punishable under the criminal laws, is the 
taking of private property for a public use without just compensation, 
and is unconstitutional. Ibid. 

3. Same-Due Process-Limitation of Actions.-A public-local law which 
shortens the period for the running of the statute of limitations to a 
time already expired and depriving the owner of lands of his right to 
stop the public user of a private right of way thereover, and declares 
the right of way a public one, is unconstitutional in taking the prop- 
erty of the owner without due process of law and in denying him the 
equal protection of the laws. Ibid. 

4. Easements - Dedication-Acceptance-Presumptions-Xttte-In or- 
der to establish a n  easement for the public use over the lands of a 
private owner, there must be a dedication thereof by the owner and 
a n  acceptance on the part of the proper authorities, or acts on the part 
of both which would, expressly or impliedly, amount thereto, or pre- 

909 



INDEX. 

sume a grant, or a n  acquisition thereof for the public use in some legal 
and recognized manner. Revisal, see. 3784. Ibid. 

ELECTIONS. 
iKunicipal Corpo? atrons -Elections -Bond Issues - Stattrtory Notice - 

Interpretation of Statutes.-The statutory requirement that  notice be 
given of the opening and closing of places of registration, and that 
the registration be kept open and accessible for  a specified time, are  
regarded as  essentittls by the courts in passing upon the ~ a l i d i t y  of 
bonds to be issued by a municipality for the purpose of constructing 
a waterworks plant ;  but where i t  appears that  full notice of the 
election was given, including a notice therein tha t  there would be 
a new registration, and that  the books were afterwards opened for a 
time actually sufficient to afford all a n  opportunity to register, though 
short of the legal period, and it further appears that  thc election has 
been hotly contested by both sides, each of which thoroughly can- 
vassed the voting precincts and extensively advertised the election 
and registration in  the local newspapers and otherwise, resulting in 
a n  unusually large vote cast a t  the election, and there has been given 
to all  a fair  and full opportunity to vote ; that  there has been no fraud. 
and the election was in all  respects free from taint or suspicion, and 
that  no material change in the result of the election could otherwise 
have been produced if the statute had been strictly complied with, the 
law, looking to the substance and not so much to the form, will not set 
aside the expression of the popular will for the issue of bonds, as  
expressed a t  the election, and enjoin the execution and sale of the 
bonds thus approved, because of the failure to Beep the registration 
books open for the full time required by the statute. IIilZ v. Skiwner, 
405. 

ELECTRICITY. See Municipal Corporations, 3 ;  Master and Servant, 1, 2 ,  
3, 4 ; Trials, 1. 

EZectricity-Street Railways-Trials-Evidence-Nonsuit.-In a n  action 
against a n  electric railway company to recover damages for a n  injury 
alleged negligently to have been inflicted by it upon a 13-year-old boy, 
the evidence tended only to show that the plaintiE, with other boys, 
was upon the defcndant's railway bridge, placed underneath which, a t  
a distance of 12 inches, ran the defendant's feed wire; that  the plain- 
tiff and others were playing on this bridge, had reached down endeav- 
oring to touch the feed wire, and upon being dared by the others to do 
so, the plaintiE succeeded in touching the wire and received the injury 
complained of. ISeZd, the consequences resulting in  the injury could 
not reasonably have been foreseen by the defendant and affords no 
evidence of its actionable negligence. Parker  v. 1%. R., 68. 

EMINENT DOMAIN. See Railroads, 6. 

EMPLOYEES. See Railroads, 6. 

EMPLOYER AND EMPLOYEE. See Master and Servant. 

ENTRY. See Navigable Waters, 1, 2 ;  Public Lands, 7, 8,  13, 14;  Trusts, 6. 

EQUITABLE TITLE. See Bills and Notes, 2. 
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EQUITY. See Corporations, 7 ; Deeds, 20, 36, 37; Pleadings, 12 ; Appeal and 
Error, 53 ; injunction, 1 ; Contracts, 1 ; Courts, 3 ; Judgments, 2 ; Land- 
lord and Tenant, 4 ;  Limitation of Actions, 2. 

1. Eq?citfj-Deeds and Conveyances-Fraud.-Equity will set aside a deed 
procured by the fraud or undue influence of the grantee, and require 
that  he surrender what he has unfairly and unjustly received, with 
proper deduction for any sum paid out by him, if the specific remedy 
of rescission, or cancellation, cannot fully and equitably be adminis- 
tered. IJarnb v. Perry, 437. 

2. Equity-Contracts-Interpretation-Forfeiture-Equity does not favor 
forfeitures or penalties, and will relieve against them when practi- 
cable and in the interest of justice; and a court of equity will not be 
astute to place a construction upon a contract that  will cause a for- 
feiture when another and reasonable construction may be placed upon 
it  and avert such forfeiture. Bangert v. Lumber Co., 628. 

3. Equity-Par01 Trusts-Quan,tum of Proof-Instructions-Trials-Evi- 
&nee.-In a n  action to recover lands, where the defendant holds under 
a deed formally conveying to him the legal title, and the plaintiff is 
seeking to correct a mistake in  the instrument or annex a condition to 
it, he is required to  make out his claim by clear, strong and convincing 
proof, the question being one for the jury, with proper instructions 
from the court. Glenn v. Glenn, 729. 

ESTATES. See Wills, 1, 2, 3, 5 ; Deeds, 5 ;  Trusts, 1. 
Estates - Wills - Contingent Interests -Deeds and Conveyances-War- 

rants-Gonsidwation.-Where lands are  devised to P. and M., but 
should either die without children, then to the survivor, and M. bas 
died without children, P. taking thc whole estate, defeasible in the 
event of her death without children, whereupon it would go to certain 
ultimate devisees: Held, a conveyance to P. from such ultimate 
known devisees would be valid, when made upon a good consideration. 
and will conclude all  who must claim under the grantors, even though 
the conveyance is without warranty or valuable consideration. Hob- 
good v. Hobgood, 485. 

ESTOPPEL. See Bills and Notes, 4 ;  Judgments, 1, 6, 7, 8, 12, 16;  Landlord 
and Tenant, 2 ; Pleadings, 3 ; Wills, 3, 14 : Deeds, 20, 23 ; Trusts, 14 ; Arbi- 
tration and Award, 3. 

EVIDENCE. See Appeal and Error, 2, 4, 7, 9, 11, 22, 23, 24, 28, 32, 37, 40, 46, 
56; Contracts, 6, 7, 11, 14, 17; Deeds, 3, 4, 5,  6, 7, 8, 9, 13, 14, 35; Insur- 
ance, Life, 2, 3 ; Judgments, 8, 17, 23 ; Judicial Sales 2 ; Master and Serv- 
ant,  1, 2, 3, 4, 5, 6, 7, 8, 10, 11, 12, 13, 17, 18, 27; Removal of Causes 1; 
Trials, 1, 2, 4, 8, 11, 12, 13, 14; Wills, 8, 11; Carriers of Goods, 1, 4 ;  Car- 
riers of Passengers, 3, 4 ; Equity, 3 ; Issues, l ; Pleadings, l, 3 ; Mcchan- 
ics' Liens, 2 ;  Railroads, 12, 14, 16, 17, 20; Telegraphs, 3, 5, 6, 8, 11, 13; 
Vendor and Purchaser, 1, 2, 7, 8, 11, 13 ,14 ; Possession, 2 ; Principal and 
Agent, 1, 2 ; Principal and Surety, 1 ; Public Lands, 1, 5, 6 ; Railroads, 
9 ; Trusts, 2 ; Witnesses, 1 ; Homicide, 1, 6, 7, 8 ; Larceny, 1 ; Trespass, 
2 ; Adultery, 2, 3 ; Attorney and Client, 1 ; Bills and Notes, 5 ; Courts, 5 ; 
Electricity, 1 ; Libel and Slander, 1, 3. 

1. Negligence-Evidence-Trials-Bz~rden of Proof.-The employees of a 
railroad company engaged in burning off its right of way left one of 
their number in  charge and proceeded to another place thereon for 
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EVIDENCE-Continued. 

the same purpose. There  as evidence tending to show that  the 
plaintiff in this action had a pile of lumber a t  the place of the firing, 
and that the employee remaining to look after the fire, or to see that 
i t  did no damage, went away, leaving no one a t  all a t  the place, and 
soon thereafter fire broke out in the plaintiff's lumber and damaged 
it. Held, sufficient evidence of the defendant's negligence to carry 
the case to the jury, and the circumstances being wholly within the 
knowledge of the defendant's agents as  to ahether  they used the care 
required of them in putting out the fire, the burden of proof was on 
the defendant in that respect. Stcmmlcr v. R. R., 46. 

2 Bvidence - Depositions - Testimony of Witness - l3ffect.-Depositions 
taken in a cause, which have been destroyed before they were opened 
and passed upon, a re  not competent as  evidence (Revisal, sec. 1652) ; 
nor can a witness testify as  to their contents, especially where he is 
not able to give their substance, but merely the impression they made 
upon his mind. Lunabef- Co. v. Lumber. Co., 82. 

3. Evidcnce - Witnrsses - Emperience - lL?tolcjZedqe-Experts.-Upon the 
question of the amount of damage to a cotton mill plant and settle- 
ment caused by the acquisition and use of a railroad right of way 
on the lands, i t  is competent to show by witnesses, having actual 
linowlcdge of the lands and its improvements, the situation, uses, and 
surroundings of the same, and also their opinions based thereon, and 
upon their long obscrvation and experience in the same kind of husi- 
ness which is conducted on the premises in question. R. R. v. Manu- 
facturing Co., 156. 

4. Evidence - Tinresponsive Bnswers - Motions.-Where the witness an- 
swers a competent question and testifies further as  to incompetent 
matters, the remedy of the complaining party is to move to strike 
from the answer the improper evidence. Huffman v. Lumber Co., 259. 

5. Evidence -Dying Declarations - Weight of Evidence-Court's Disere- 
tion-I?zstructions.-While dying declarations are  not made under 
oath and subject to cross-examination, and should be considered by 
the jury with a certain amount of caution. the way in which this 
caution rnay be expressed, in a charge to the jury, is, to a great extent, 
left to the discretion of the trixl judge, who having properly charged 
thereon in this case, esception thereto that  he had not used the lan- 
guage approved in a certain precedent will not be sustained on appeal. 
State v. Kennedy, 288. 

6. Evidence - Special Detective - Rcrutiny and Weiglr t - Instructions - 
Special Requests-Appeal and Error.-The testimony of a special de- 
tective in an action to convict the defendant of a n  unlawful sale of 
intoxicating liquor should be co~lsidered by the jury in his relation 
to the case, his purpose and object, and should be scrutinized and 
weighed by them accordingly a s  his interests in the prosecution may 
appear; and where thc judge has accordingly charged, his refusal to 
give a special request that  the testimony of the detective should be 
scrutinized with unusual caution will not be held erroneous. State 
v. Wainscott, 379. 

7. Water Companies-Fire Damaqes - Evidence - Compaf-ative Values- 
Appeal and Errol--MunieipaZ Corporatiom.-Where a water company 
negligently fails in its duty to supply water to extinguish the burning 



EVIDENCE-Continued. 
of the plaintiff's house, i t  is reversible error, to the plaintiff's prejudice, 
to admit evidence of the comparative value of the house with cost of 
one he has subsequently erected, and to instruct the jury thereon, 
tending to diminish the damages recoverable; for the inquiry is con- 
fined to the damages done by the fire. Morton v. Water CO., 468. 

8. Evidence-PZeadillgs-Declaratiolz ilz Interest-CoZlateraZ Matters.-In 
this action involving the amount in  dispute by the parties, i t  is held 
that the introduction by the plaintiff of his amended complaint was 
not erroneous as  a declaration by him in his own favor, as  the court 
did not permit it  as  evidence of the amount due, and i t  did not preju- 
dicially affect the question submitted. Wilkins v. McPhaiZ, 659. 

9. Evidence-Witnesses-Impeachment-Wanting.-Where a witness testi- 
fies to matter it  is proposed to impeach, by matter tending to show 
something collateral to the issue involved in the action, he should 
first be given proper warning before offering the impeaching testimony 
as  to his bias, temper, or disposition towards the parties or the cause, 
by directing his attention to the impeaching evidence, so that he may 
have a n  opportunity to admit, deny or explain it. I n  re  Craven, 562. 

10. Evidence - Vendor and Purchaser - Verified Account -Prima Facie 
Case.-An itemized account purporting to be for goods sold and deliv- 
ered to the defendant introduced in evidence, in a n  action to recover 
the purchase price, and duly sworn to, is competent, and raises a prima 
facie case as  to the amount thereby appearing to be due. Revisal, 
sec. 1625. Carr 3. Ale~ander ,  6%. 

11. Vendor and Purchaser-Evidence-Primcc Facie Case-Principal and 
Agent-Accounting-Burden of Proof.--Where a prima facie case has 
been made out by the plaintiff, in his action to recover the purchase 
price of goods sold and delivered to the defendant, and the latter con- 
tends that he, as  the agent for the former, was to sell upon commis- 
sion, and that  he had accounted for such sales, except a small balance 
which he tendered, or offered to submit to judgment for that  amount, 
the burden is upon the defendant to show the fact of agency, and of 
accounting thereon, which is for the determination of the jury upon 
the question of indebtedness. Did.  

12. Evidence-X-ray Photographs-Accuracy.-X-ray photographs taken of 
a personal injury alleged to have been negligently inflicted by the 
defendant, in an action to recover damages therefor, may, with proper 
safeguards as  to their accuracy, be used by the witness who has made 
them in explaining his evidence and be shown by him to the jury for 
their consideration and enlightenment. Lupton v. Empress Co., 671. 

13. Bame-Empert Testimony-Emhibits to Jury.-Where a n  X-ray picture 
of a personal injury, pertinent to the inquiry in an action to recover 
damages, has been made by a medical expert, who testifies to some 
experience in making such pictures, and i t  is a reasonable inference 
from his evidence that  it was a n  accurate and true representation, 
and his whole evidence shows that  he believes it  to be so, i t  is S I B -  
cient evidence of the accuracy of the photograph for the expert to 
explain his testimony therewith and exhibit them to the jury. Ib id .  

EXCEPTIONS. See Appeal and Error, 19, 20, 43 ; Landlord and Tenant, 2. 

EXCUSABLE NEGLECT. See Appeal and Error, 13; Judgments, 5. 
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EXECUTIONS. See Judgments, 9. 

EXECUTORS AND ADMINISTRATORS. See Judgments, 11 ; Deeds, 24 ; Cor- 
porations, 6. 

EXPERTS. See Appeal and Error, 5 ; Evidence, 3. 

FEDERAL EMPLOYERS' LIABILITY ACT. See Commerce, 6 ;  Master and 
Servant, 16, 16, 17, 21. 

FEDERAL STATUTES. See Intoxicating Liquors, 1, 3, 4, 5, 7. 

FELLOW-SERVANT. See Master and Servant, 22. 

FINAL JUDGMENT. See Railroads, 3. 

FINDINGS. See Appeal and Error, 28, 30, 35, 64, 55 ; Judgments, 13, 14, 22; 
Mechanics' Liens, 2. 

FIRE COMP,ANIES. See Damages, 1. 

FIRE DAMAGES. See Evidence, 1. 

FIRES. See Railroads, 1,16,  17 ; Master and Servant, 15, 16, 17. 

FISH AND OYSTERS. 
1. Rish and Ousters-Protection-Police Powem-Fish, including oysters, 

and other shellfish, etc., are  a valued source of food supply, coming 
within the police power of the State, and a re  subject to the rules and 
regulations reasonably designed to protect them and to promote their 
increase and growth, and such rules and regulations may not be set 
aside and ignored because they indirectly affect or trench upon some 
private rights that  are  or would be ordinarily recognized. State v. 
Sermons, 286. 

2. Same-Statutes-License-Dealers-Private Beds.-Revisal, sec. 2411, 
providing for issuing a license to persons engaged in the purchasing, 
etc., of oysters, directing that the license shall not be issued prior to 
15 Sovember, and shall expire on the 15th of the following March; 
and Revisal, sec. 2395, making i t  a misdemeanor for anyone to engage 
in said business without having obtained the license required, make 
the rights of private owners of oyster beds subservient to their pro- 
visions, they being a reasonable police regulation to promote the in- 
crease and growth of oysters, etc.; but where the dealer is one who 
buys oysters from the private owner of oyster beds, and conducts his 
business without the license required, the rights of the owner of the 
beds a re  not involved, but the right of the dealer to transact his 
business in violation of a positive statute. Ibid. 

3. Same.-Revisal, sec. 2383, a s  amended by chapter 967, Laws 1907, and 
chapter 85, Laws 1913 (Gregory's Supplement), cannot be construed 
together with the effect that the license is not required when oysters 
a re  shown to have been procured from private owners, there being no 
necessary or essential connection between the two, the first applying 
to all  citizens of the State, and forbidding them to buy or sell oysters 
taken from public grounds or natural beds during a closed season, 
etc., and the other being a law referring only to regular dealers, 
requiring that  they shall be licensed, and designed to render more 
effective the legislation in protection of the fish and oyster industries 
of the State. Ibid. 
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F I S H  AND OY STERS--C*O~~~II ued. 
4. Fish and Oysters-Statutes-License - Closed Season -Mandamus.-- 

Where a dealer in oysters applies for a license a t  the time when the 
statute forbids its issuance (Revisal, sec. 2411), and is refused, it  
affords no defense for his continuing to do business a s  such; and 
should the license have been wrongfully refused, his recourse is to 
apply to the courts for mandamus to compel its issuance. Ibid. 

FIXTURES. See Deeds, 32. 

FORFEITURES. See Equity, 2. 

FORNICATION. See Adultery, l , 2 ,  3. 

FRAUD. See Equity, 1 ; Bills and Notes, 12 ;  Cancellation, 1 ;  Courts, 4 ;  
Principal and Surety, 1. 

FRAUDULENT CONVEYANCES. 
1. Fraudulent Conveyances-Debtor and Creditor-Deeds and Convey- 

ances-Evidence-Fraud-Husband and Wife.-The mere declarations 
of the husband are  not admissible as  evidence against the wife in 
an action to set aside a deed made by the former to the latter as  
fraudulent a s  to his creditors; and the exclusion of such declarations 
becomes immaterial when i t  has been established that  there was no 
fraudulent intent on his part. Shuford v. Cook, 52. 

2. Same-Intent-Scope of Inquiry.-Upon cross-examination of the plain- 
tiff in his action to set aside a deed made by a husband to his wife, 
upon the ground of fraud, much latitude is given upon the question 
of the defendant's fraudulent intent in making the conveyance, which 
affects the credibility of the witness or tends to assist the jurors; and 
the scope of the inquiry is broadened to take in all the relevant cir- 
cumstances and conditions surrounding the parties. Ibid. 

3. Debtor and Creditors-Deeds and Conveyances-Husband and Wife- 
Fraudulent Intent-Evidence.-In an action to set aside a deed from 
a husband to his wife as  fraudulent against his creditors, i t  is com- 
petent for the former to testify why he had made the deed, when rele- 
vant to the question of his fraululent intent. Ibid. 

4. Same-Principal and Surety-Insolvent Surety-Good Faith.-When 
one of two sureties on a note has become insolvent and the other surety 
has paid off the note and brings action against the principal to set 
aside, as  fraudulent against him, a deed he has made to his wife, i t  is 
competent for the defendant to testify that  before he had made the 
deed he was informed by the cashier of the local bank that  the insol- 
vent surety had property, a s  affecting the question of his good faith 
and intent in retaining a sufficient amount of property to meet his 
obligations. Ibid. 

5. Debtor and Creditor-Deeds and Conveyances-Voluntary Conveyance- 
Presumptions-Fraudulent Intent-Euidenoe-Inte~pretation. of Stat- 
utes.-In an action to set aside a husband's deed to his wife for fraud 
as to his creditors, the presumption formerly arising from a voluntary 
conveyance is removed and the indebtedness of the husband is evi- 
dence only from which the intent may be inferred, and a requested 
instruction is properly refused which requires the defendant to satisfy 
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FRAUDULEKT CONTTEYdKCES-Cor~fi$zued. 
the jury by the greater weight of the evidence that  he retained prop- 
erty fully sufficient and available. Revisal, see. 962. Ibid. 

GRANTS. See Trespass, 2 ;  Deeds, 8 ;  Savigable Waters, 3 ;  Public Lands, 1, 
5, 6, 7, 12, 13, 14. 

GUARANTORS. See Contracts, 8; Bills and Notes, 8. 

HARMLESS ERROR. See Appeal and Error, 3, 5, 7, 9, 10, 14, 20, 23, 44; 
Principal and Agent, 3 ; Trials, 3, 10;  Vendor and Purchaser, 2. 

HEADLIGHTS. See Railroads, 12, 14. 

HEALTH. 
Health-County Conzmissioners-County Buperintendent-Fiaing Salary- 

Mandamus - Constitutional Law - Statutes.-Section 9, chapter 62, 
Public Laws of 1911, providing for a county board of health, by express 
provision requires the approval of expenditures made by them by the 
county commissioners, the latter, by constitutional provision, being 
given, among other things, general supervision of the levying of taxes 
and the finances of the county; and where the county commissioners 
have disapproved of the amount of salary the county board of health 
has agreed to pay the county superintendent of health and fixed a less 
sum therefor, a mandamus will not lie to compel the payment of a 
greater sum than that so determined upon. HaZford v. Benter, 546. 

HIGHWAYS. 
1. Roads and Highways-County Commissioners-Discretiolzary Powers- 

Constitutional Law.-The county commissioners are  charged with the 
duty of establishing roads in the county and maintaining them, and 
a re  authorized to pay therefor out of the county treasury; and when 
this is done by them in the exercise of their discretion, without fraud 
or malversation, the courts may not interfere. Supervisors v. Comrs., 
548. 

2. Xame-Evidence-Dedication-Pleadings.-Where township supervisors 
of roads seek to enjoin the county commissioners from work on a road 
on the ground that the road was not a public road, and i t  is alleged in 
the answer of the county commissioners that  the road is a public road, 
which is confirmed by the owner of the land over which it  runs, the 
effect is that of a dedication and acceptance, and the injunctive relief 
sought should be denied. Ibid. 

3. Roads and Highwavs-County Commissioners-Discretionary Powers- 
Township Bupervisors-Constitutional Law-Statutes.-Where by spe- 
cial legislative enactment the commissioners of a county are  authorized 
to levy a special road tax upon the property of each township annually, 
and apply funds so collected from each township exclusively to road 
improvements therein, the discretionary power vested in the commis- 
sioners, under the Constitution, as  to  working any particular road, or 
which roads in the township shall be worked, etc., is not interfered 
with ; and the powers of the township supervisors of roads, created by 
special statute, are, in this respect, subject to that of the county com- 
missioners. Ibid. 

4. Roads and Highways-Commissioners-Ministerial Duties-Negligence 
-Individual Liabilit~leadings-Demurrer.4Public officers a re  held 
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to an individual liability in the negligent performance of or negligent 
omission to perform a purely ministerial duty, to a person specially 
injured thereby, when the means to do so are  available and when i t  
does not involve the exercise of a discretionary or judicial power con- 
ferred upon them by statute; and the demurrer to the complaint, in a n  
action against the individual members of a highway commission, alleg- 
ing injury to the plaintiff solely by a defective approach to a bridge 
over a stream on a public highway in their charge, with ample previous 
notice of the defect causing the injury, that  it  was under the official 
control of the defendants, and that  they had available means for 
repairing the defect alleged, is bad, i t  not being required that the plain- 
t i b  allege or show the act complained of was done "corruptly or with 
malice." Hipp v. Farrell, 552. 

5. Same- count?^ Bridges-Judicial Notice.-In this action to recover 
damages of the individual members of a highway commission, alleged 
to be caused by its negligent failure to keep the approach to a stream 
in proper repair, as  to whether the court will take judicial notice that 
the bridge is a county bridge, and under the care and control of the 
county commissioners, Revisal, sections 2696 and 29, qucere. But the 
allegations of the complaint being sufficient that  the bridge was under 
the sole care and control of the defendants, the question is not decided, 
and the demurrer is held to be bad. Ibid. 

HOLDER IN DUE COURSE. See Bills and Notes, 1. 

HOMICIDE. See Appeal and Error, 25, 29. 
1. Homicide-Provocation-Deadly Weapons-Evidence-Manslaughter.- 

On a trial for homicide, evidence which tends to show that the deceased 
had first attacked the prisoner with a deadly weapon, a knife, resulting 
in his being killed by him, is sufficient for the consideration of the jury 
upon the question whether he fought in the heat of blood upon legal 
provocation, so as  to reduce the degree of the homicide from murder to 
manslaughter, under the circumstances. State v. Kennedy, 288. 

2. Homicide-Sudden Assault-&falice-Bebuttal-Trials-Questions for  
Jury.--Where the prisoner has been suddenly assaulted by the de- 
ceased with a deadly weapon, and the evidence in his behalf tends to 
show that  the former thereupon took the latter's life, it is sufficient 
upon the question of whether the assault was calculated to so arouse 
his passion as  to rebut the malice which would otherwise have made 
the killing a murder, and reduce the degree of the offense to man- 
slaughter. Ibid. 

3. Same-Continued Assault-Appeal and Error.-One who is acting in 
self-defense in a n  assault made upon him with a deadly weapon, a 
knife in this case, may continue the assault on his part,  if reasonably 
necessary to put  himself beyond danger and to the extent that  the cir- 
cumstances, as  they reasonably appear, will justify him for that pur- 
pose; and where there is evidence tending to show that the party thus 
first assailed, seeing there was no way to further retreat, killed his 
assailant with a paling he had torn from a fence, by repeatedly striking 
him with it, after he had several times been cut, i t  is sufficient upon 
the question of manslaughter; and under such circumstances it is 
reversible error for the trial judge to withdraw that phase of the case 
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from the jury, though this evidence conflicts with the testimony of the 
State's witnesses. Ibid. 

4. Homicide-Murder-Self-defense-Quitting the Combat.-In order to 
establish a perfect self-defense for a homicide in a fight wrongfully 
brought about by the defendant, especially when he has done so by a 
battery, i t  must be shown by him that,  a t  a time prior to the act of 
killing, he had "quitted the combat"; and while this expression does 
not necessarily imply a physical withdrawal a t  the peril of life and 
limb, he must show a n  abandonment in good faith and that  he had 
so signified to his adversary. State v. Kennedy, 326. 

5. Same-Prior to KiZZing-Time of KiZZing-TriaZs-Instructions.-One 
who has brought about a fight resulting in the death of his adversary 
cannot maintain a perfect self-defense by showing tha t  a t  the precise 
time the act was committed he was sorely pressed and could not aban- 
don the combat with proper regard for his own safety; and where the 
evidence on behalf of the State tends to show that the defendant 
walked into the store of the deceased, quarreled with him, slapped him 
in the face while holding a pistol in his hand, and then shot and killed 
him with it, and on behalf of the defendant, that  he had been first 
assaulted by the deceased and his brother, who knocked him against a 
partition in the barber shop, then to his lmees, continuing to beat him 
on the head and shoulders, when he said, "Boys, get off of me" three or 
four times, then threatened to shoot, and as they did not do so, he fired 
the fatal  shot: Held, upon this conflicting evidence, the charge of the 
court was correct, which, in substance, instructed the jury that  if the 
defendant provoked the assault and fought willingly and wrongfully 
he would a t  least be guilty of manslaughter, unless, before delivering 
the fatal  shot, he had in good faith abandoned the difficulty, and re- 
treated as  fa r  as  he could with safety. Ibid. 

6. Homicide-CircumstantiaZ Evidence-Motive-Robberu-Identification 
of Moneu.-Where circumstantial evidence is relied on by the State 
for conviction of a homicide, tending to show robbery of money as  a 
motive for the crime, it  is not required that  the State prove that  the 
identical amount or the identical money afterwards found on the 
prisoner was taken by him from the deceased, for evidence to establish 
motive for murder is not of the character required upon a charge of 
robbery alone. E?. v. TruZZ, 363. 

7. Homicide-Circumstantial Evidence-Chain of Evidence-Instructions. 
Where there a re  several phases of circumstantial evidence on the trial 
for a homicide not so related or interwoven that  the jury may not 
find their verdict on one or several or all of them, i t  is not error for 
the judge to refuse to give a requested instruction that  each circum- 
stance testified to depended upon the truth of the preceding one, and 
"the chain is no stronger than its weakest link, and when broken 
becomes a rope of sand." Ibid. 

8. Homicide-CircumstantiaZ Euidence-Degree of Proof-I%structiona.- 
Upon a trial for homicide wherein the State relies upon circumstantial 
evidence, it is not error for the trial judge to disregard the language 
of a special prayer for instruction offered by the defendant "that the 
circumstances so relied on must be so clear and convincing as  to point 
unerringly to the guilt of the defendant, and must exclude every possi- 
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bility of his innocence," where, using his own language, the judge has 
substantially complied therewith. Ibid. 

9. Homicide-Mental Incapacitg of Defendant-Drugs-Appeal and Error  
-Findings.-The refusal of a new trial by the judge on the ground 
that the defendant, charged with homicide, was under the influence 
of an opiate a t  the trial, and unable, for mental incapacity, to properly 
conduct his defense, is not held erroneous on this appeal, i t  appearing 
that as  soon a s  the judge observed that the defendant did not seem 
to be right he adjourned court, had the defendant examined by the 
county physician, who reported the defendant in good condition the 
next morning, when the trial was proceeded with; and if any mental 
incapacity had theretofore existed, i t  had not been called to the atten- 
tion of the court, and that  the defendant throughout the trial was in 
full possession of his faculties. Ibid. 

HUSBAND AND WIFE. See Principal and Surety, 1 ; Taxation, 6. 
1. Deeds and Convegances-Husband and Wife-Deed of Wife-Contracts 

-Special Probate-Interpretation of Statutes-Constitutional Law.- 
Revisal, section 2107, requiring that  contracts made between husband 
and wife for a longer period than three years, and which affect or 
change any part of the real estate of the wife, shall be in writing, 
duly proved a s  required for conveyance of land, that the examination 
of the wife, separate and apart  from her husband, etc., shall be taken, 
with the further certificate of the probate officer that  i t  appears to his 
satisfaction that  the wife freely executed such contract and freely con- 
sented thereto a t  the time of her separate examination, and that  the 
conveyance is not unreasonable or injurious to her, is constitutional 
and valid, including within its terms and meaning a conveyance of 
lands by the wife to the husband; and therefore such conveyance with- 
out compliance with the statutory requirement that the probate officer 
certify that  i t  "is not unreasonable or injurious to her" is void. Butler 
u. Butler, 584. 

2. Hame-Amended Certificate.-Where it  appears that the probate officer 
of a conveyance of land made by the wife to the husband has omitted 
to certify that  the conveyance was not unreasonable or injurious to 
her, and after the death of the wife seeks to correct the certificate by a 
further certificate stating that  "it does appear to my satisfaction that 
the said conveyance is not unreasonable or injurious to her," the latter 
certificate speaks as  of the time i t  was made, and it is Held, the second 
certificate was not a n  attempt to amend the first one by a statement 
of fact then existing, but a new and original certificate, which could 
not give vitality to the deed of the wife. Ibid. 

3. Deeds and Convegances-EssentiaZs-Deliverg-Husband and Wife- 
Special Certificate-Interpretation of Statutes.-A deed passes no title 
to land unless delivered in the grantor's lifetime, and i t  must be com- 
plete a t  the time of delivery; and where a deed to lands from the 
wife to her husband has not been properly probated before her death 
under the provisions of Revisal, section 2107, the probate may not 
thereafter be amended so as  to make the conveyance a valid one which 
otherwise is void. Ibid. 

4. Deeds and Conveyances-Husband and Wife-Special Probate-Inter- 
pretation of Statutes.-Chapter 109, Public Laws 1911, known a s  the 
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HUSBASD AND WIFE-Continued. 
Martin Act, by express terms is made subject to the provisions of sec- 
tion 2107 of the Revisal, and the construction of that  section, that i t  
includes within its terms conveyances of land by the wife to the hus- 
band, making the special certificate of the probate oficer necessary to 
the validity of snch deed, is not affected b ~ .  the act of 1911. Ibid. 

IDENTIFICATION. See Trials, 13. 

IMPEACHMENT. See Evidence, 9 ; Trials, 1 ; Witnesses, 1. 

IMPROPER ARGUMENTS. See Trials, 3. 

INDIANS. See Issues, 1 ;  Schools, 6. 

INDICTMENT. See Affray, 1, 2 ; Libel and Slander, 2 ; Sheriffs, 1 : Intoxi- 
ating Liquors, 9. 

1. Criminal Law - Ifzdictmefzt - Proof-Variance-Constitzctional Law.-- 
The evidence must, a t  least in substance, correspond with the charge 
of an indictment for a criminal offense, and sustain it  in order to 
convict the defendant, a s  he has the constitutional right to be informed 
of the accusation against him. Const., 9 r t .  I, secs. 11,12 and 13. State 
v. Gibson, 318. 

2. Same-Note-.iiol~ey-h70nsz~it-Iuterpretatn of Statutes.-The indict- 
ment for false pretense must describe the thing alleged to have been 
thereby obtained with reasonable certainty, and by the name or term 
usually employed to describe i t ;  and where the indictment charges 
obtaining money by a false pretense, and the State's evidence tends 
only to show that the defendant had obtained the signature of the 
prosecutor as  a n  indorser or surety to a negotiable instrument under 
the assertion that others, whose financial responsibility was known to 
him, had promised to sign, as  cosureties, and should sign before nego- 
tiation, which was in all respects false; that  the defendant obtained 
money thereon from the bank with his signature alone, which he had 
been forced to take up with his own note, there is a fatal  variance 
between the charge and the proof, and defendant's motion to nonsuit 
should be sustained. Laws 1913, ch. 73. Ibid. 

3. Same-Motions-Awest of Judgment-Awendmelzt8.-The State must 
prove the charge of a criminal offense as  laid in the bill, without power 
to  amend against the will of the defendant; and where the charge is 
made of obtaining money under a faIse pretense, and the evidence 
tends only to show that a note has been obtained, a motion to nonsuit 
is the proper method of raising the question of variance (Laws 1913, 
ch. 73) ,  and a motion in arrest of judgment should be denied. Ibid. 

4. Criminal Law-Indictments-Variance-New Indictment.-Where an 
indictment for a false pretense in obtaining money has failed on 
account of a variance in the proof tending to show that a signature 
to a note had been thus obtained, i t  is open to the State, upon another 
and proper indictment, to convict for the offense of obtaining the 
signature by false pretense, under Revisal, sec. 3433; and should the 
solicitor send another bill with averments agreeing with the proof, the 
trial court mag hold the defendant to answer this indictment. Ibid. 

INDORSERS. See Bills and Notes, 6, 7. 
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INFANTS. See Master and Servant, 13. 

INJUNCTION. See Drainage Districts, 4 ; Appeal and Error, 35. 
1. Injunction-Public Benefits-Equity.-The construction of public utili- 

ties, or works for public benefit, will not be restrained a t  the suit of 
private individuals, unless the damages caused thereby are  both serious 
in amount and irreparable in character; and where a contractor for 
paving streets of a city with a combination of asphalt and concrete has 
located his mixing and heating apparatus near the boarding-house of 
the plaintiff, and i t  is found by the trial judge that  the location was a 
proper one for the character of the work, which was for the public 
benefit, and that the defendant was able to respond in damages for the 
injuries caused, an order restraining his work to the final hearing will 
be denied. Jones v. Lassiter, 750. 

2. Same-Main Relief-Prima Facie Case-Trial by Jury.-Where relief 
by injunction is the principal remedy sought in a suit, the courts will 
generally continue i t  to the hearing upon plaintiff's making out a 
prima facie case; but this rule has no application where important 
public works and improvements a re  sought to be stopped, for in such 
instances the courts will ordinarily let the facts be found by the jury 
before interfering by injunction. Ibid. 

INNOCENT PURCHASERS. See Deeds, 18, 21. 

INSOLVENT CORPORATIONS. See Corporations. 

INSPECTION. See Master and Servant, 26. 

INSTRUCTIONS. See Homicide, 7, 8 ; Larceny, 1 ; Evidence, 6 ; Master and 
Servant, 21; Appeal and Error, 1, 3, 10, 14, 20, 27, 40, 41, 42, 50, 53; 
Carriers of Passengers, 5; Telegraphs, 9 ;  Trials, 2, 5, 6, 7, 9, 10, 15, 18; 
Cancellation, 1 ; Contracts, 1; Evidence, 5 ; Homicide, 5 ; Wills, 7; 
Equity, 3. 

INSURANCE. See Insurance, Life; Damages, 1. 
Imsnrance-Policies-Contracts-Interpretation-A contract or policy 

of insurance, like any other contract, is construed to carry out the 
intention of the parties as  gathered from the words employed, and 
strictly against the insurer when ambiguously or obscurely expressed, 
a s  presumably it  has been prepared by i t ;  and the object of the con- 
tract being to afford a n  indemnity against loss, i t  will be so construed 
as  to effectuate this purpose rather than defeat it. Crowell v. Insur- 
ance Co., 35. 

Same-Automobile-Reasonable Provisions-Hire or Passenger Service. 
I n  construing a policy upon an automobile, with express provision that 
i t  "will not be rented or used for passenger service of any kind for 
hire except by special consent of the company indorsed on the policy," 
it is held that  a single act of renting or using the car for hire, by an 
employee of the owner without his knowledge, will not in itself be 
considered as  such a breach of the owner's ~ a r r a n t y  as will forfeit the 
insurance thereon. Ibid. 

Same-Loss by Fire-Co?itinuous Service.-Where the owner of a garage 
having automobiles for hire also keeps one there, with the others, but 
a s  his private car and for his own personal use, and has the same 
insured under a policy containing the provision that  he will not rent 
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out or use the car for passenger service for hire, the facts that his 
employee, without his knowledge, had taken a party out for hire in the 
machine to a certain place, and, on the next day, after the passengers 
had been discharged, and after the owner had himself resumed posses- 
sioii and control of the car, i t  was destroyed by fire, and that  some 
time before, and on another occasion, this car had been used by an 
employee once in taking a passenger to the railroad station, do not 
constitute a forfeiture of the insurance, the renting or using the car 
for hire, as  expressed in the policy, contemplating something of a more 
continuous nature than the isolated instances mentioned. Ibid. 

4. Same-Hazard or Ris7c.-The plaintiff having lost his automobile by 
fire, which was insured under a policy providing it should not be 
rented out or used in passenger service for hire, sued to recover 
thereon, and i t  appeared that  immediately before the loss his em- 
ployee, without his knowledge, had used the car for hire to others, 
but that  the loss had occurred thereafter, and while being returned, 
after having some repairs made, to the owner's garage under his 
directions. There being no evidence that  the outward trip had any 
direct bearing upon the loss, or increased the risk a t  the time thereof, 
it is Held, that, under the circumstances, the loss did not fall  within 
the intent and meaning of the prohibitive clause of the policy, so a s  to 
work a forfeiture thereunder. Ibid. 

5. Insurance - Principal and Agort - General Ageut - Waiver-Implied 
Authoritl~.-A general agent of an insurance company impliedly has 
authority to waive a stipulation in a policy of insurance, in this case, 
on a horse, and his receipt of the premium on the policy with knowl- 
edge that  the local agent had waived the stipulation would be a waiver 
by the genrral agent, and binding on the insurer. Godfreg v. Insur- 
ance Co., 238. 

INSURANCE, LIFE. 
1. Insurance, L i fe  -Application -Medical Certificate. -Where recovery 

upon a policy of life insurance is resisted upon the alleged grounds 
that  the insured has made false statements in his application, a s  to 
his having palpitation of the heart and other organic troubles, the 
plaintid may introduce in evidence the medical certiiicate of the 
company's regular medical examiner, attached to the policy, tending 
to corroborate the contention of the plaintiff that  the deceased was 
in  good health a t  the time of the issuance of the policy, and in con- 
tradiction of the defendant's evidence on the question. Barrow v. 
Insurance Go., 572. 

2. Same-Evidewce-Mcdical Expert.-Where a n  insurance company re- 
sists payment of matured life insurance under its policy, and the 
certificate of the company's medical examiner, attached to the policy, 
has  been introduced in evidence, i t  is competent to ask a medical expert 
witness whether, upon the matters stated in  the certificate, the insured 
could have had heart trouble a t  the time, when the question is material 
to  the  controversy. Ibid. 

3. Insurance, Life - AppI.icatio~l-Statemeats-Pl~~sicians-ConsuZtations 
-Evidence-Trials-In.~tructions.-In this case it is contended by a 
life insurance company, a s  a defense to the payment of its matured 
policy, that  the insured had untruly stated in his application that  he 
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INSIJRANCE. LIFE--Corr tr rued. 
had not previously consulted other physicians than those he has named, 
and there is evidence that  he had conversations with other physicians 
about his physical condition. The charge is approved a s  to whether 
these conversations were merely incidental or amounted lo a consulta- 
tion. Ibid. 

INSURER. See Bailment, 1. 

INTENT. See Statutes, l 0 , l l .  

INTERPRETATIONS. See Statutes : Corporations, 2 ; Navigable Waters, 1 ; 
Schools, I ; Deeds, 42, 43 ; Wills, 13. 

INTERSTL4TE COMMERCE. See Conlmerce ; Intoxicating Liqnors, 6 

INTERURBAN RAILWAYS. See Statutes, 4. 

INTIMATION OF OPINION. See Appeal and Error, 1, 4 

INTOXICATING LIQUORS. 
1. Iwtoxrr.atiw$ Liquors-Federal Stat th tes-Co~~st i t r~ t~o~ra l  L~K.-C'haptcr 

90, Federal Statute Anno. Supp. 1914, 11. 208, known as  the Webb- 
Kenyon law, is not in contravention of the Constitntion of the T'nited 
States, and is a valid conrressional enactment. Stcrte v. R. R., 2 ! 6 .  

2. III toa~catinq Iiiquol-s-Commerce-Constitutio?tal Laic-Persons I t r  ter- 
estcd.--The act of Congress known as the Webb-Kenyon law classifies 
interstate shiprnents into legal and illeqal, and withdraws all  ship- 
ments into prohibition territory from other States from the effect and 
operation of the commerce clause of the Federal Constitntion which 
are made with the intent to violate the prohibition laws, the illegal 
intent of any person interested therein, made determinative by the lam, 
being that  of the consignee or other person interested in the "article" 
transported. Ibid. 

3. Ir~toxicating Liquors-Federal Stattrt~s-Polire Powers-Stafc Lincs- 
Stafc  R~plation.s.-The act of Congress known as  the Webb-Kenyon 
law is interpreted with regard to its language and the facts and 
circumstances attendant on its passage which throw light on its mean- 
ing and purpose, including also the significance and history of prece- 
dent legislation, and, thus construed, it  is Held, that such shipments 
made illegal by this statute a re  brought within the police power of the 
State when and as  soon a s  they cross the State line, and a re  subject 
to s w h  rules and regulations as  a re  reasonably clesigned to make such 
p o ~  er effective. Ibid. 

4. Info~icat inq LAquol-s -Federal Stat~ctes -Police Po~ocl-s - Incidental 
I'oqr-r 1"s.---The Webb-Kenyon law having conferred upon the States the 
power to regulate, under their police powers, the sale of intoxicating 
liquors within their prohibition territory, so f a r  as  the Federal com- 
rncrce is concerned, the grant  of this power carries with it  the author- 
ity to do all things necessary to accornplish the expressed purpose of 
the grant. Ibid. 

5 Ivtoricating Liquol-s-Federal Statutes-State Statutes-Carriers of 
Goods-Rooks for  Innpectio~z-Ct-imiml Laws.-Chapter 44, Public 
Laws 1913, known as  the "search and seizure law," entitled "An act 
to secure the enforcement of the laws against the sale and manufacture 

923 * 
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INTOXICATING LIQUORS-Continued. 
of intoxicating liquor," making unlawful, by section 1, the sale, ex- 
change, or bartering, etc., of such liquors, and, by section 2,  keeping 
them in possession for the purpose of sale ; and making the possession 
thereof in certain quantities, varying with the kinds, prima facie 
evidence of the violation of its second section, after establishing certain 
methods of procedure for the enforcement of these sections, required 
railroads and other common carriers "to keep a separate book in which 
shall be entered immediately upon receipt thereof the name of the 
person to wliom the liquor is shipped, the amount and kind received," 
etc., which shall be open for inspection to any officer or citizen of the 
State, during business hours, etc., and enacting that  "said book shall 
consLitute prima f a c ~ e  evidence of the facts therein," etc., is  held to be 
enforcible under the provisions of the Webb-Kenyon law, and the 
refusal by the agent of the carrier to a citizen of this  stat^ a n  inspec- 
tion in the matter authorized by the statute makes him guilty of a 
misdemeanor, a s  therein declared. Ibid. 

6. Same - Commerce - Reqq~lations-I~ztcrstate Comnwrce Commission- 
Judicial Notice-R~~rden on Commerce.-The State court will take 
judicial notice of the regulations by the Interstate Commerce Com- 
mission of common carriers, regarding the commerce clause of the 
Federal Constitution, made in pursuance of a n  act of Congress ; and 
i t  is held that chapter 44, Public Laws 1913, requiring the curriers 
to keep a record of intosicating liquors, names of consignees, etc., 
in  this State, cannot be construed as  a burden upon interstate com- 
merce, the book being only a n  excerpt from the books which the 
carrier is required by the Interstate Commerce Commission to keep, 
but is only a reasonable police regulation, nrressary to the effective 
regulation aud control of s subject submilted to the State by the 
Federal lam. Ibid. 

7. I?rton.icating Liquon-Cart icrs of Goods-Federal Statutrs-Conlnz-wee 
-Disclo.uurrs Porbiddrn-f~cgul Process.-The Federal statute for- 
bidding disclosures by the carrier as  to interstate shipments without 
consell1 of the shipper, which may be  used by competitors to the ship- 
per's disadvantage, by express terms excludes such information given 
in response to any legal process authorized by any State or Federal 
court, or to any officer or other duly authorized person seeking such 
information for "persons charged with or suspected of crime," etc ,  
and our statute, chapter 44, Public Laws 1913, requiring that the rail- 
roads, during business hours, permit any citizen of the State to inspect 
the company's boolrs, showing the receipt, etc., of intoxicating liquors, 
comes directly within the intent and meaning of the Federal law. Ibid. 

8. Intoskat ing Liquors-Federal Criminal Code-Commerce-Collflicting 
Laws-Later Enactments.-Chapter 44, Public Laws 1913, requiring 
that  the name of the recipient of intosicating liquors be signed on 
the boolrs, etc., which is a n  addition to the requirements of the Federal 
Criminal Code, sccs. 238 and 239, is not in conflict therewith, and if it 
were otherwise, the Webb-Kmyon law, being later enacted, and giving 
the State authority to enact a valid statnte on the subject, is con- 
trolling. Ibid. 

9. Intoxicating Liquol-s-I~idictw~r?tt-E.rc'eptio~~s to Statute-Defe+ases.- 
An indictment for the sale of into~icat ing liquor need not charge that 
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the defendant was not a druggist, etc., duly licensecl, for this is a 
matter of defense. S.  v .  lVai~tsc.ott, 379. 

ISSUES. See Appeal and Error, 10, 16 ; Commerce, 8 ; Contracts, 18 ; Deeds, 
37 ; Pleadings, 12 ; Trials, 17. 

Issues -Pleadings - Eoidct~cr-S'chools--It?dratts-lmmatertal Matters.- 
Issues a rc  sufficient if they a re  determinative of the controversy and 
enable the parties to present every phase of the evidence relevant to 
thc question involved, and the issue in this action Lo compel the admis- 
sion of children into the school established for the Croatan or Cherokee 
Indians of Robeson County, ils raised by the pleadings, being only as  
to whether the children were of Indian blood, i t  becomes immaterial 
whether the applicants had complied with the provisions of Revisal, 
section 4241. Coins v. Indian  Tmir~i t%g School, 736. 

JUDGMEZVTS. See Deeds. 21; ,4ppeal and Error, 13, IS, 19, 22, 26, 37, 54, 55 ; 
Pleadings, 10;  Trusts, 1, 13, 15 ;  Corporations, 1 ; Cowls, 4, 10. 

1. drctlr~rrzent.~-E.stoppe1-Dissecci~r-Acquiesce11cc-Linzitatron of Actions. 
Where a judgment is rendered in faror  of a party to a n  action to 
recover Imds  it  m7ill operate as  an estoppel against all claiming under 
hiin from tho same wnrce;  but where such claiman1 has thereafter 
cnterrd upon, inclosed, and used the land for the best or only pllrpose 
for which i t  was capable, for t l ~ c  statutory period of twenty years, he 
will acquire a new estate therein by disseisin and asquiescenre. Rc- 
risal, see. 383. Moorc v. Curtis ,  74 

2. Xeccivers-Eytc~t~-Dec.~~e~~s-GoZlatc~~(~Z Attcrc.1~-Judgmc?tts-Co1~tts.- 
Where in the exercise of its equitable jurisdiction the court has emtered 
jndgnlent appointing a receiver for the administration of a trust fund 
its jndgment is not open to collateral attack. Roicsscau v. Gall, 173 

3. d?hdyrrcr'nts-Votdot. a t ~ d  Vendee-Goods Sold and 1)elivered-Plcadittgs 
-Allegations-111zplled Promise t o  Pa?{-llcfa~rlt Final.-IJpon allega- 
tions of a complaint of goods sold and delivered to the defendant i11 
accordance with an attached itemized statement showing dates, kind, 
quantity, and price, alleging the prices wrre known to dcfendant a t  thil 
time of purehasp, a judgment final in the amount state may be entered 
for the w m t  of a n  answer, there beinq an implied promise to pay the 
stated price; and an inquiry not being required. Huat t  v. Glal-16, 178. 

4. dctdyn~cnis-Pleadittqs-Default Pilral -Upon failure to answer a com- 
plaint within the i~ppointed time, alleging the indebtedness of defend- 
ant  to plaintiff for ~ o o d s  sold and delivered from time to time within 
a sl)eciiic,d period, according to an attached itemized statement, for 
which the dcfendant contrai2tecl and agreed to pay a t  the prices 
charqed, ant1 that n certain s i ~ m  w.1r due thereon after deducting all  
proper credits, a judgment by default final will not be set aside. Miller 
v. A n ~ i l l ~ ,  210. 

6 Judgn~evtts-Dcfatclt Final-Eccusable Neglect- meritorious Defense.- 
Excusable neglect and a nleritorious defense must be shown in order 
to set aside it jixdgment by default final properly rendered for the 
want of a n  a n s w r .  Ihid. 

6. Jndgu,zcnts-Title t o  Lattds-A1stoppcl.-Where in an action for the 
recovery of land both parties chin1 from the same person, H., a judg- 
ment rendcred in favor of plaintiff' against II., involving the title to 
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JUDGMENTS-Continued. 
the locus igz quo, established a t  least a prima facie title in plaintiff's 
favor, and will estop the defendant Prom asserting his title a s  pur- 
chaser acquired a t  a foreclosure sale under a mortgage subsequently 
executed. Buchanan v. Isedden, 222. 

7. Judgnwwts - TitZe to Lands - Deeds and Conveyances - Estoppel.-A 
judgment in  a n  action involving the title to land has the force and 
effect of a deed so a s  to become a connecting link in the chain of title 
of the succcssful party and those claiming under him, and estops the 
adverse party and his privies. Ibid. 

8. Judgments-Stra?rgcrs-EsfoppedDiuisiona2 Line of Lands-Chain of 
Title-Evident(>.-A judgment roll is incompetent a s  evidence to estop 
in a separate action one who was not a party from claiming a different 
divisional line of lands than therein established, though held, in this 
case, as  competent to be shown as  a mere link in the plaintiff's chain 
of title. Keelcan u. Gonrmissioncrs, 246. 

9. Judgments-Liens-Limitation. of  Acitons-Successive Eaecutiom-.- 
While issuing execution under a judgment rendered in the Superior 
Court regularly within the intervals of three years prevents the judg- 
ment from hec~oming dormant, and the necessity of applying to the 
court for special leave to issue execution under Revisal, see. 620, the 
lien of the judgment upon the lands of the judgment debtor expires in 
ten years from its rendition. Barnes u. Fort, 431. 

10. Same-Dcatk of Judgmcut Debtor-Adr~Lini.~tratioa-Re?ned?/-~'9-occ- 
dure-Statistics.-A judgment creditor who has kept his judgment 
alive by issuing successive executions thereunder may cause execution 
to issue without leave of court after the expiration of the ten years, 
but within three years from the issuance of the last execution, though 
the lien of the judgment has been lost under the statute, and levy on 
the land or personalty of the judgment debtor ; but upon the death of 
the latter, this right ceases and he I U U S ~  proceed to collect his judgment 
in the regular course of administration of the decedent's estate as 
provided by the statute. Ibid. 

d l .  Judgnzerzts-Liens-anzitationr of Actions-Bmcuto?.s and Adn~inds- 
trators-Pleas.---An administrator may plead the statute of limita- 
tions, after the death of the judgment debtor, to the issuance of an 
execution under a judgment kept alive by successive executions beyond 
the ten years period, and so may a n  heir a t  law, when it  is sought to 
subject lands, which hare descended to him, to the payment of debts. 
Ibid. 

12. Judgments-Scope of  Actioli-EstoppcZ.-Where a former decree has 
been entered in proceedings which were only designed and intended 
to convert eertnin lands devised into cash and to preserve the fund 
in lieu thereof. and which goes beyond its intended purpose and 
erroneously construes the terms of the will, and without all  the 
necessary parties, i t  will not thereafter estop the beneficiaries, denied 
their rights under a proper interpretation of the devise, from assert- 
ing them in a proper and independent su i t ;  and in this case it is 
further held, that mutuality, necessary to a n  estoppel, was lacking. 
Hohgood v. Bobgood, 485. 

13. Judgments - Motions to Vacate - Findinys-Appeal and Error.-The 
findings of fact of the trial judge, upon motion made to vacate a 
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jndgment, a r e  conclusive on appeal when there is any evidence to 
support them. Hawison v. Dill, 542. 

14. Judgnzet~ts b?j Consent -Motions to Vacate - Pindifigs -Judgments 
T7acated.-,4 consent judgment entered in a n  action rests upon agree- 
ment made between two of the parties, which is authorized by the 
court, and when upon motion to vacate the judgment made in the lower 
court it  appears from thr  facts found by the judge that  the movant had 
filed a n  answer in due form denying the material allegations of the 
complaint, and a judgment has been entered purporting to be a consent 
judgment, but in fact without the consent of the movant, or his attor- 
ney of record, and that  he had a good and meritorious defense, the 
judgment will he vacated. Ibid. 

15. Same-Two Deferidauts-Consent of One.-Where it appears that  a 
judgment against two defendants, purporting to have been entered 
by consent, mas not in  fact consented to by one of them, and that  i t  
was proper to have set i t  aside as  to him, i t  is not error for the trial 
judge to refuse to vacate the entire judgment as to both dcfendants, 

i t  therein appears that  the subject-matter is not the same and 
that the plaintiff withdrew his suit as  to the other defendant. Ibid. 

16. Judqmenta-Bstoppe7-A judgment in an action by a landlord against 
his tenant and another to recover rent for the land, is not a n  estoppel 
in another action between the defendants, involving only the question 
of an i~cconnt and settlement between them, e~clusive of the question 
of rent. TViZkir~s v. Ht.PItail, 53s. 

17. T?-arbsfercrtce of Cause-Pnprrs Omitted-Evldericc-Idev~tiflcation.- 
Where an order has been made by the court that a n  omission of claim 
and delivery papers in traniferriag a ctrnse from another county be 
supplied, and thereafter a party to the cause introduces the Impers 
upon the trial, evidence of the genuineness of the signature of the 
clerk of the Superior Conrt to whom the order ~ v a s  directed, indorsed 
thereon, and also that  of the process officer who served the papers, is 
sulikient for identification. Ibid. 

1s. J1rdqr?~ent-4ttotrze~ and Client-Conseh t of A ttm l~e?js-Scope of AC- 
tion-I'leadi?~f/s.-Consent of the attorney alone to the entry of a 
judgment, given witliont the knowledge and consent of his client, 
whirh, in its scope, is outside of any matter set out in the pleadings, 
will not hind his client, a party to the action. TIoelZ v. White, 640. 

19. Samr-Mo~-t!/aqcs-CanctZ7atio~1-Forec7osure.-~~n action to cancel a 
note secured by mortgage, on the ground of payment, and aslrinq in- 
junctive relief against foreclosure, nnder the power of sale contained 
in the mortgage, wherein the answer does not ask foreclosure by the 
court or set up a counterclaim or cross action, does not embrace 
within its scope the entry of a consent jndgment of foreclosure, but 
postponing the sale, and it  is necessary to the validity of snch judg- 
ment that  the consent of the party be obtained, and the consent of 
his attorney thereto is insnfficient. Ibid. 

20. Judgn~ents-Nonsuit-1Mortgagc.s-Findings of .Tt~rfj-I'aymer~t-Pore- 
closure.--In this case i t  is held that  a judgment of nonsuit granted 
by the court is only his finding that  the evidence was insufficient to 
decree the cancellation of the mortgage, the subject of the action, 
and there being no finding by the pury upon the issrre of payment, 
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JUDGMENTS-C'onti~zzi ed. 

a decree of foreclosure was improperly entered against the plaintiff. 
Ibid. 

23. Judgments-Not Signcd b y  Judge-Validity.--The validity of a judg- 
ment entered in the course and practice of the courts is not affected 
by the fact that it  is not signed by the presiding jndgr a t  the bottom. 
Beleher v. Cobb, G8S. 

22. J?ldgnzcnfs-Motiom - APo.itolious Defcuse - Pitzdings -Prima B'acic 
Case-Trials-Q~ce~stio~~s for Jury.-Upon motion to set aside a judg- 
ment for excusable neglect, where matters are  stated 1.1s affidavit and 
relied upon as  constituting a meritorious defense, the judge of the 
Superior Court hearing the motion should make his fiiirlings of fact 
from the matters set forth and draw his concl~sioi~s of law I l~ercL ' ro~~~ 
as  to whether a prima fame case has been established; and if the 
morant in good faith shows facts which raise an issue sufficient to 
defeat his adversary, if found ill his faror, this issnc should btl deter- 
mined by the jury. Ga?jZord o. Herr!j, '733. 

23. J?ccfgments-Jfotions-ErcusabZe Veglcrt-Evldoicr Suncient -Upon 
motion to set aside a judgment for  excusable neglect, n prima facrc 
case is shown by defendant, ihe morant, when he has est:xhlislied t l ~ r  
facts that he employed and paid an attornry regularly practicing in 
the county wherein the action had bee11 brought; that he put the 
attorney in possession of the facth relied nlwn as i r  defense: t l ~ t  the 
attornyy :v~roinisetl to attelld court irncl looli out for the inorai~t's inter- 
ests, but failed to file a n  answer, and judgnlent hp dcfaull was entered 
against him; that the inovant acted with ordiilary l~ruilenre and n a s  
not, himself, i11 default, and that  his attorney is insol\ ent. I h i t l .  

JUDICIAL NOTICF:. See Highways, 5. 

JUDICIAL SALES. 
1. Jlrdirial SuTcs--~[ot~tgayc~~-h' r~ui t t j  of 12~defnpt~o)t- l 'rr~ckaeet-Riyhts  

to Possession.-The equity of redemption of a mortgagw of lands 
is subject to sale under execution uncler a jndqn~eiit obtnined againsl 
him, and the sheriff's deed made in pursuance thereof passes his in- 
terest to the purchaser and enables the latter to nuaint;~in his action 
to recover the lauds from the mortgagor or his irssigiler. Pairot t  9. 

IIardest?~, 667. 
2 Xame-l~inzitatio~z of Actiovrs-Advcrsc P ~ ~ ~ r ~ ~ ~ o ~ k - l ' : v i d e ~ i c . ~ . - W l ~ e r e  

the purchaser of land sold undcr execution acquires the sherill's con- 
veyance of the equity of redemption, and the right to recox er possession 
unless the same is barred by the adrerse possession of one lioldiil:: 
under a deed from the rnortgi~gor and the ~ w l e  and mortqage :rssigned 
to him by the mortgagee, and it  appears that  the deed was executed 
within five years from ihe comrnencemeni of the action and that  the 
assignment of the note and mortgage did not pnrport to opxa te  up011 
the land, evidrncca of such adverse possession is 11(.1(1 insufficieiit ~ h r n  
the clairnani, though testifying that he had li\ ed on the land for about 
eight years, and farmed i t  five years before he came into possession of 
it, does not state the character of tlie possession he 11ad l~eltl, and tlie 
time elapsing between the exerution of his deed and the tiine the 
action co~un~~lnced, being insufficient. Ihid. 
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JURISDICTION. See Commerce, 3 ;  Attachment. 1 ; Al~yeal and Error, 33; 
Affray, 3 ;  Courts, 1, 2, 3, 4 ;  Appearance, 1. 

JURORS. See hypcal and 14rror, 20. 

JURY. See Appeal and Error, 34; Evidence, 13 

JUSTICES O F  THE PEACE. See Courts, 15;  Affray, 4. 

LABORERS. See Liens, 1 ; Corporations, 2, 4. 

LACHES. See Drainage Districts, 2, 3. 

LANDLORD ,4ND TENANT. 
1. Landlord am1 Tevant-Te?~ant's Possession-A rtzon of Titl~.--Where 

one has entcred into possession of lands as  tenant of anothcr under 
an agreement of lease he may not maintain a n  action involving title, 
while in  possession of the premises, against his lessor during t l ~ e  
continuance of the lease, without first having surrendered thc posses- 
sion which he has acquired under the terms of his agreement. Law- 
rence v. EZler, 211. 

2. Same-flaceptions-Deeds and Conveyances-Estoppc1.-l'he restricted 
instances making exception to the general rule that a tenant may not 
sue for title of the leased premises which he has acquired under his 
contract of lease apply to cases whcre, after the renting, the title to 
the landlord has terminated or has been transferred either to a third 
person or the tenant himself; and in courts administering principles 
of eqnity the estoppel is not recognized when the tenant has been 
misled into recognition of his lessor's title by mistake or fraud, and 
undw circumstances which would induce a court of equity to hold the 
landlord a trustee for the tenant, or other exceptions of a restrictive 
nature which do not apply to the consideration of this case. Ibid. 

3. Latzdlord and Tenant-Tenant's Possession-Action of  Title.-If the 
principles of estoppel of a tenant in  possession under and during the 
continuance of his lease do not apply to his action involving the issue 
of title alone, sembZe the exception to the general rule does extend to 
those instances where the possession and the rights growing out of or 
incident to i t  are  presented or in  any way affected. Ibid. 

4. 1,awUord arzd I'euaat-Tcnuat's Possession-Action of Title-Cloud on 
Title - Gravamen of Action -Incidental Matters - Bquity.-In this 
action by the tenant in possession of lands under his lease against 
his landlord under claim of acquisition of a superior title it is He& 
that  the gravamen of the action is to  have the plaintiff declared the 
true owner, and that  the plaintiff's demand to have defendant's deed 
removed as  a cloud upon his tit le is only an incident and evidential, 
and does not affect the matter. Ibid. 

LARCENY. 
Criminal Law - Larceny -Exchange of Curremy BiZls-Felonious De- 

sigrr-Trials-I~fstructions-Evidelcce.de an indictment for lar- 
ceny, whcre there is evidence that  the prosecuting witness wcnt into 
the defendant's store, handed him, a t  his requwt, a $50 bill to look 
at,  which he carried to the back of the store aud gavc thc witness a 
bill which he put into his pocketbook without examination, and ten 
minutes thereafter he examined the bills in his pocketbook, fonnd a 



INDEX. 

$2 bill whicli he had not had before, and that  his $30 bill was miss- 
ing ; that  he inmediately re-entercd the store, aslied for tlie defendant, 
but discovered he had gone : Hcld, an instruction  as correct that the 
jury should find the defendant guilty, should they lind from the evi- 
dence beyond a reasonable doubt that  the defendant obtained posses- 
sion of the $30 bill with a n  e ~ i s t i n g  felonious intent prrmanently to 
deprive the prosecutor of his ownership of the money aud to convert 
i t  to his o\ru use. State v. JiyerFg, 377. 

LEGISLATIVE ACTS. See Constitutional Law, 9. 

LEGISLATIVE DISCRIWION. See Taxation, 9. 

LEGISLATIVE POWERS. See Constitutional Law, 5. 

LIABILITY. See Commerce, 2. 

LIBEL AND SLANDER. 
1. Libel and Slandel-J~cstification-h'videwe-Punitive Damages-Bur- 

den of Proof-Good Faith-Express Malice.-Where in an action for 
slander the defendant pleads justification, but fails to introduce evi- 
dence of the truth of the libelous matter or that  his plea was made 
in good faith, the issue of his good faith is not presented; for the 
burden of proof of such matters is upon the defendant; and in this 
case the charge of the court was correct that  the plea of justification 
unproved or unsupported by the evidence could be considered by them 
upon the question of aggravation under the issue of punitive damages, 
having charged that  such damages could not be awarded unless express 
malice should be found. Ivie v. King, 261. 

2. Libel and Slatrder--Iwdictmcn t-A w~biguoics Language-Questions for 
Juru.-The rule of evidence ordinarily applying to the charge of 
slander of a n  innocent and virtuous woman (Revisal, 3640) that  parol 
evidence to show a meaning contrary to that  which the words clearly 
imply is inadmissible, can have no application when these words are 
ambignous and admit of a slanderous interpretation, for then it  
becomes a question for the jury to determine whether they amounted 
to the slanderous charge in the reasonable apprehension of the hearers. 
State v. Howard, 312. 

3. Same-Evidence.-On trial of a n  indict~nent for slandering an innocent 
and virtuous woman (Revisal, see. 3640), testimony that  the defendant 
had said he had quit his old girl (the x~oman) ; another named person 
was going with her now; that  she was no lady, but a crook, etc., is 
suflicient to sustain a conviction of the offense charged. Ibid. 

LICENSE. See Taxation, 7 ;  Fish and Oysters, 2, 4. 

LICENSEE. See Railroads, 10, 12. 

LIENS. See Judgments, 9, 11 ; Deeds, 33 ; Corporations, 2, 3, 4 ; Receivers, 1 : 
Logs and Logging, 1. 

Liens-Insolvent Corporatiorls - Con tracts - T,uborer-Iu~tcrpretation of 
Statutes.-,4 contractor furnishing his own teams, labor, etc., in 
hauling materials for the building of a bridge by a corporation having 
since become insolvent within the two months next preceding the date 
of the institution of the proceedings in insolvency, is not engaged in 
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doing labor or performing "service of whatever character" within the 
meaning of Revisal, see. 1206, giving a laborer a "first and prior lien 
upon the assets of sucali corporation," the statute not applying to inde- 
pendent contractors, whose loss or profits are  regulated under their 
contract. Ivon Co. v. Bridge Go., 512. 

LIMITATION O F  ACTIONS. See Deeds, 17: Easements, 3 ; Judgments, 1, 9, 
11; Possession, 1. 2 ;  Public Lands, 34, 1.5; Taxation, 1, 3, 4, 5 ;  Trusts, 
3, 4 ; Vendor and Purchaser, 6 : Judicial Sales, 2 ; Carriers of Goods, 3. 

1. Linzjtatior~ of Actions -Mortgages - Actions to lf'oreclose - Abse~ce  
from State-Intcrprctatiow of Statutes.-Revisal, see. 366, is general 
in its terms and excludes from the computation of the statutory period 
which will bar a right of action the absence from the State for a year 
or more of the party pleadings the statute of limitation, without excep- 
tion of instances where proceedings in vtm will lie against property 
situated here ; and wl~ere the ten-sear statute, Revisal, sec. 301, subsec. 
3. relating to the foreclosure of a mortgage on land, is pleaded, the 
alwnc~e of thc  ruortgagor from the State for thc length of time pre- 
scribed in the first named section. or longer, will not be connted, nor 
will any presumption of paymmt of the debt be raised within the 
period allowed for the commencement of the action. Love v. West, 13. 

2. Limitation of Actiotis-Mag-tqnqor's Possessio?i-Equity-Accounting. 
I t  being held in this case that the defendants are  barred by the statute 
of liniitations, and by their laches, in equity, from establishing a parol 
trust in the l~lnintiff's lands. it became unnecessary to decide the ques- 
tion whetlrcr, u i ~ d r r  the circumstances, the defendants really held an 
equity in the said lands, or were entitled to an accounting, or other 
relief. Core c. Ca?xm, 132 

3. Linbitations of Actions-Contract Price-Pa!jn~cr~t-Rcasonahle Time-- 
Qaestiows for  J~try-Trials.-In a n  action to recover the balance of 
the purchase price of lands, with allegation and evidence that  the 
defendant purchased the interest therein of t l ~ e  several plaintiffs a t  
a certain price upon agreement that  they should receive the same as  
the other owners of the land, who had subsequently been paid a greater 
price, the defendant pleaded the statute of limitations, three years 
and a day or two h a ~ i n g  elapwd sinccl the transaction with a n  owner 
receiving a larger sum. There m-as evidence pel- contra. Held, the 
character of the transaction, if established, implied that  the defendant 
should be given a reasonable time in which to pay the plaintilrs this 
difference in  price, and this question oC reasonablr time was one to be 
determined by the jury, together n i t h  the qnesiion of whether thc 
alleged agreement had been made. Holder/ v R o ~ a l l ,  676. 

LOGS AND LOGGING. 
1. Logs aqrd Logqinq-Lievcs-TI7ork Don(,-Scvcwd Trees-Personalty- 

Iviterpr~tation of Statutes.--One who enters into a contract to cut, 
haul and raf t  logs :rfler the standing timber npon lands have been 
felled for the purpose, has, mhile logs are  in his possession, a lien 
thereon for the services thus performed, under the provisions of 
Revisal, section 2017, the timber after its severance from the land 
being regarded as  personalty. As to whether the lien rested also by 
common law, qucere. Tltomas v. Mtirill, 623. 
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LOGS A S D  JIOGGISG-Po~tli?~ifcd 

3. Bamc - Vendor ' s  Lien - Claim and Delivet y - Accolclttittr/ - Vulzte of 
PropcrEy S e i ~ e d  - The plaintiff contracted to sell the standing timber 
on his lands to L ,  the latter to cut, haul and remoye it ,  and pay 
therefor a t  a c ~ r t n i n  price per thousand feet. 11. contracted with the 
defendant that  tlie lalter should receive a certain snnl per thousand 
feet for cutting, hanlinq, rafting the logs after the hitter had been 
felled. L. abandoned his contract v i th  the  lai in till, who took posses- 
sion of the logs that  had been cut nnd hauled, by cl:rin~ and delivery 
proceedings, from the defendant, th r  value of wl~ich cweetlerl t h ~  
amounts due by I;. to both the plaintiff :tnd ilet'twlnrtt : bnt the logs 
were lost or not :IT ailable for a sale thereof. 8 r  unblc, tire plaintiff did 
not have a lion on the logs for the pnrchase price, ant1 TTcld, that  the 
plaintiff must account to the tlefendant for the T alne of the logs, and 
the latter is entilled to recorer the ammint chie him for cutting and 
hanling them. Ihid. 

LOTTERIES. 
1. Statutes-Con.stitrrfionn7 La?,--Poi~rc Mcr/ttlnfioi1~-l,ottr.1-ir~s--,\ "lot 

terg" or game of chance is one inj~irioi~sly affecting the morals of 
the people, ant1 laws and regnltrtions necessiiry for the protection of 
the health, morals, and safety of society are  strictly \ ~ i i h i n  the legiti- 
mate exercise of tlw police poner of the State, a i ~ d  being of a remedial 
i ~ a t n r r ,  they will be so constrned :IS to sii])press the mischief and 
advance the remedy, and to defeat all e ~ , ~ s i o n s  for the eoi~tinnnnce of 
the ~niscliief. State G. Liplciw, 25. 

2 S i~m -J)c~~II  I ~ I O U  of J ,of t~t  11.-The n orrl "lottery" is no1 ;r term of the 
common law with u recoguized arid estxblislied legal definition, and 
the courts in co~lstrning a reuiedial statute affecting lotteries, or 
schemes for clisposing of reul and ~)crsonal pr'ol~er'ty by clmnce, will 
give a meaning io the term according to its m e  in a llopntar sense. 
and with refereilcc to the niischief it is inieiltletl to redreas. E-Ienee. 
a lottery may be defined, for nll plnctic:~l piirlmsr\, m g  scheme for 
the distribution of l)rizes, by lot or chance, by nllicli one on 1):ipin: 
money or girinq an3 other tl~inq of valne to another obtnins a tolien 
which entitles him t o  receiTc N larger or sm:rller T nlne. oi. nothing, a- 
so i l l~  fornlula of clmice mny rletermiue Ihid. 

3. Snmc-ddve?,tisr~~r/ St.11cn1e-A conce1'1i selling fnr i~ i tu r r  iit :I certmn 
fixed price, giviig the purchnser :I choice of it ~ a r i e t g  of articles 
therefor, upon payment of a small meekly sluu until the aniolirl is 
paid, with Ihe agr t~ t~uent  that  the concern may, nl its ouu discretion, 
xntl as  an ad\7t~riisen~ent, at any  time, gixr the fnniitnre to the pnr- 
chaser without his snnliinq further paynlent, and by 110 f i ~ d  rult.. 
and providing thnl shonltl lie f , ~ i l  to co i~ t inw his Irayi~~ni!.: he shn11 
forfeit all paynients theretofore m:tcle by hiin, is engilgi~~q in rlinni~~:: 
a lottery, by whatcver nanie called, or by \rh:ate\ er inlitice coricealed. 
in violation of our statnte, Rerisal, see. 3726. Ibttl. 

4. Statutes - Lotto.g - Pcilc1-aZ Co~s t i tu t io i~  - P I W ~ C I  t! i  X~c/lrts - F:qm7 
Protcr.tiorr.---The enactment of n 1an7 for the snl?presrio~~ of lotteries 
lies within the police power of a State, and itc: enforcement does not 
\vrongfully deprixe a c-itizen of his y r iwte  rights or of the eqnnl pro- 
tection of the law uoder tlie Constitntioll o l  the r'nited States, Article 
XIV, see. 1. Ihirl. 
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MALICE. See Officers, 3 ; Homicide, 2 ; Libel and Slaiider, 1. 

MANDAMUS. See Health, 1; Fish and Oysters, 4. 

MANSLAT-GI-ITER. See I-ion~icicle. 

MARRIAGE. See Adultery, 3 

MARRTED WOMEN. See Trusts, 4. 

MATURITY. See Bills and Notes, 8. 

MASTER .4XD SERVANT. 
1. Elcctricity-Master and Xevuar~t-Dicty of Muatei-Safe Place to Wo1k 

--Trtuls-E'vidence-Q~~estions fov Jur?j.-It is th r  duty of the master 
to furnish his servant a reasonably safe place to do the work required 
of him in view of the dangerous nature of his cmgloyment, imposing 
a high degree of care when a dangerous instrumentality such as  elw- 
tricity is used ; and where the employee receives a severe shock, result- 
ing in serious injury to him, while in  the discharge of his duties in 
the way usually adopted and sanctioned and approved by the miployer, 
which shock was caused by the operation of a n  electric motor or its 
appliances used in opcrating the power plant a t  which he was working, 
and the employee was ignorant a s  to the operation of the machine and 
was not a n  electrician, his duty being to keep the belts aud shafting 
in  operation and in no wise relating to the operation of the motor 
itself, the facts are  sufficient to take the case to the jur? upon the 
issue of defendant's actionable negligence. Cochran u. Mills Co., 5'7. 

2. E'lectvicity-Mastcr and Servant--Trials-Evidencp-Ecs Ipsa Loyuitiiv 
Where there is evidence tha t  the plaintiff, a n  employee of the defend- 
ant  in the latter's mill operated by electricity, has received the injury 
complained of by catching hold of an iron pipe heavily charged with 
the current; that the plaintiff had neither lmowledge of nor duty in 
connection with the electric motor or appliances, but that  these were 
in the exclusive charge and control of the defendant : that the plaintiff 
was in  the performance of his duties a t  the time in a manner known 
to and approved by the defendant, and which had been customary for 
rears, without injurious result, and there being no evidence that the 
corporation furnishing the defendant with electric.ity had supplied a 
heavier voltage on the occasion than usnixl, the clortrine of ves ipsa 
loquitur applies. Ibid. 

3. Blectricit?/-Master and Scrvar~t  - Duty of Master - Instruction and 
War?zirigs-TviaZ8 - Evidence - Nonsuit.-An employee of a power 
plant driven by electricity whose duty i t  is to see that  the machinery 
is properly kept in operation, but is inexpericnced and has 110 duty 
in connection with operating the motor itself, has a right to assume 
that  his employer will not needlessly or negligently expose him to 
danger; and nnder the circumstances of this case i t  is held that the 
failure of the defendant to notify the palintiW that  a ground wire 
from the motor, used for protection and safety, had been removed. 
with evidence tending to show that  i t  caused the electricity front 
the motor to esrape into a n  iron pipe, resulting in the injury corn- 
plained of, is  sufficient to take the case to the jury, and upon a motion 
to nonsuit, evidence that the injury would likely have occurred if the 
ground wire had not been removed does not affect the question. Ihirl. 
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MASTER AND SERVANT-Continued. 
4. Electvicity-AWastel- atid Sersant- contributor!^ NegZi~enee-Ev~dencr- 

Trials-Qtcrstio~rs for Jury.--Where there is evidence that a n  employee 
of an electrically driren plant received a shock to his injury from an 
iron pipe, while in the discharge of his duty in the usual manner, 
caused by a defect in the electric motor or appliances, with whicb he 
was unfamiliar and which it was no part of his duty to operate, and 
also evidence that before doing the act whereby he was injured he 
could lirst have shut off the current a t  the s\\-itch and prevented the 
injury, the issue of contributory negligence mas properly lcft to the 
(letcrrnination of the jury. Ibid. 

5. Muster- and Servan-RaiZroads-Safe Placc to Work-C~t~ztrrl  Dan- 
gers-Defects-Promise to Repaif-Co~~tinui?~q to W o i l r - A s s r r n ~ p -  
tion of Risks-Evidence-I?~strt~ctions.-The plaintiff' was injured 
while engaged in the performance of his duties as  defendant railroad 
company's locomotive engineer, caused by the explosion of a water- 
glass placed in his cab, as  a part of the appliances of the locomotive 
to show the quantity of water in the boiler. There was evidence tend- 
ing to show that  a guard glass to the water gauge was missing. which 
was used for the purpose of protecting engineers from injury of the 
character inflicted in this case ; that  plaintif[ notified the proper official 
of the defendant that it  was gone, asked for another, and was informed 
that  there were none in stock, but one would be gotten from Porls- 
mouth. This having been decided in the United States Supreme Court 
on certiorari, 233 U. S., 492, a new trial awarded defendant, from 
which the iresent appeal comcs, i t  is IIeld, that  the casc was properly 
tried on the principles therein declared, and no error mas committed 
by the trial judge in his instruction to the jury, in  substance, that  the 
employee does not assume risks of a dangerous occupation not natur- 
ally incident thereto until he becomes aware of the defect or disrepair, 
or unless a man of ordinary prudence under the circumstances mould 
have observed and appreciated the unusual danger; that if he con- 
tinues work under the master's promise to repair for a time reasonably 
necessary to make it, he docs not assume the risk of his employment 
imless the danger be so imminent that  no ordinarily prndent man 
would continue therein nnder the promise to repair. ITo, tort v. E. R., 
108. 

6. Master and Serqjant-Negligence-Safc PZuce to Work-Dqcty o f  Srrvant. 
The rule holding the master to accountability in not furnishing his 
serrant  a safe place to work does not apply where the servant, an 
experienced man, necessarily, from the nature of the work. was re- 
quired, in its various stages, to construct the place with reference to 
his own safety, and his injury proximately results either from his own 
negligent act in  failing to do so or in taking such reasonable and avail- 
able precaution for his own safety as  the dangerous character of his 
n~ork  required. Mace v. Illinera1 Go., 143. 

7. Same-TriaZs-Evidcncr-Nonsuit.-In an action to recover damages for 
the alleged negligent Billing of the plaintiE's intestate, the evidence 
tended to show that  the intestate, on account of his experience and 
knowledge, had been employed by the  defendant as  foreman in its 
feldspar and mica mine, having sole charge and direction of those 
doing the mining; that  in directing the work and assisting in digging 
out a piece of mica, the wall was undermined, causing i t  to fall  on him 
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and kill him. Held, a judgment of nonsuit upon the evidence was , 
properly allowed. Ibid. 

8. ?Master and S e r v m  t - S a f e  Place to  W o r k  - Negligence-Evidence- 
Questions for  Jur!].-It is the duty of a n  employer to  furnish his 
employee a safe place to work, and the evidence in this case tending 
to show that  the plaintin' was employed to work in the defendant's 
veneer factory on a narrow platform between large vats of boiling 
water where the logs were placed for  preparation and handling, in a 
certain manner, and that  the injury was caused by the defendant not 
replacing a guard rail around the vats for the safety of a n  employee 
while a t  work, i t  is held that  the instructions of the court applying the 
rule of the prudent man were properly given upon the issue of defend- 
ant's actionable negligence, placing the burden of proof on the plaintiff. 
Lynoh v. Veneer  Go., 169. 

9. Master and Sercau-Sa fe  Appliances-Gusfom-Rule o f  Prudoi t  JJOII. 
The employer's furnishing to his employee the customary safety appli- 
ances with which to do his work is not the sole test of his responsi- 
bility, for  they should also be such as  commend themselves to a n  
ordinarily prudent man. Ibid. 

10. Master and Servaw t - Negligence - Bv idencc -T?- ia l s -Ques t  fot 
Jiwy-Nonsuit.-In a n  action to recover damages for the alleged negli- 
gent killing of plaintiff's intestate employed to work in the defendant's 
mine, there was evidence tending to show that  up to ten days of the 
death of the intestate the defendant had used a "bucket" operated by 
steam power to haul up the ore and employees from a 250-focrt shaft, 
wing  certain different signals before hauling up the ore and em- 
ployees; and without change of rules, defendant put  in an appliance 
known a s  a "skip," which ran upon iron rails, in place of the "bucket," 
without notifying the operator of the hoising engine that  the use of 
the "skip" was forbidden the employees; that  the defendant and his 
foreman rode upon the "skip" under the same rules applying to the 
"buc1;et"; that the skip was derailed a t  a distance of 50 feet up the 
shaft, and threw the intestate down to his death, and that  the cus- 
tomnry signals had been exchanged with the "hoislerman" operating 
the engine that  employees were on the "skip," and that  the "skip" 
could have been rendered safe with a simple device. Held, sufficienl 
upon the question of actionable negligence to be submitted to the jur),  
of the permissive use of the skip, and defendant's motion to nonsuit 
was properly refused. IIardister v. Richardson, 186. 

11. Mastci- and Scr~ccnf-Negligewe-Dangcrotcs Appliar~res-I?~oitatio~~ 
Implied.-In a n  action for damages for the negligent killing of plaiu- 
tifL"s intestate, a n  employee in defendant's mine, in being thrown from 
a "skip" while riding on it  to the surface of the gronnd, it is held that  
the defendant and his superintendent riding on the "skip" in the same 
manner was a n  implied invitation to the employees to do so, in the 
absence of evidence to the contrary. Ibid. 

12. Master and Servant  - Neqligence - Dangerous Appliance - Rcs  Ipsa  
Loqt~itur-Ewidcncc-InstructiolLs.--Where an employee in  a mine is 
killed while coming to the surface of the ear,th on a device called a 
"skip" operated by power, and in the customary may, which could have 
been made safe by the use of a simple device; and the death was 
caused by the "skip" jumping the rail and throwing the intestate to 
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the botto~n of the shaft, it is IIeZd, that the doctrine of res ~ p s a  loqnc~tur, . with the other circumstances of the case, should be submitted to the 
jury upon the issue of defendant's actionable negligence The charge 
in this case is approved. Ibid. 

13. Master a r ~ d  Seruar~t-Corbtr ibtctorg hTrr/Zige?~ce-I?ifants-Ti zals-I%i- 
dcncc-111stt 16ct~ons.-In a n  action to recover damages of a railway 
company for the negligent killing of plaintiff's intestate, a member of 
its section crew, there was evidence that  the intestate, a boy between 
15 and 16 years of age, was sent out to flag a n  apprchaching Lmin, and 
was struck by this train and killed while endeavoring to do so. I f ~ l d ,  
the degree of care reqnired of the intestate upon the issne of contribix- 
tory negligence is that  which a boy of his age and Irnowledgc would 
have taken in the exercise of ordinary prndence, under the circuin- 
stances, also requiring that his contributory negligence, if established, 
should be the provimate cause of the injury ; and an instruction n hich 
leares out of consideration the elements of age, experience, and proui- 
mate cause constitutes reversible error. Raines 71. R. IS., 189 

14. Master a ~ i d  Srg-vant-Railroads-Jf'Zaggi~tr/ Tfain-Contributory YegZlli- 
qpnce-Proxzmate Cause.-Where the plaintifi's intestate. a n  employee 
of defendant railroad company, has been run over or 1;illrd by an 
approaching train he had been sent out to flag, the negligent failure of 
the defendant's employees thereon to stop the train, after discovering 
intestate's dangerous position, will be regarded as  the proximate cause 
of the injury, though the intes,tate himself may have theretofore been 
negligent in placing himself in such perilous position. Ibid. 

15. Master and Ner~a~zt-Fcdcral Fimplo~w's Liabilitg dct-Cont?.ib1rton-?] 
n'cgZiqencr.--The Federal Employer's Liability Act does not change 
the doctrine of contributory negligence except as  to its legal effect 
npon the issue of damages, in reducing the amount a s  indicated in the 
act instead of being a defense to the action. Ibid. 

16. Master aud So.ljant-FcdcraZ Ihnployer's Liab~li ty  Act-Reasowable 
Ii'mpectation d l  rasure of Darnagrs-Instructiotis.-The measure of 
damages recoverable by the father of a n  employee of a railroad com- 
pany under the Federal Employer's Liability Act is according to the 
reasonable expectation of the benefit which would accrue to the parent 
by the continuance of the life in question, and an instruction is erro- 
neous which requires the plaintifl' to satisfy the jury by the greater 
weight of the evidence that the intestate wonlcl have continued to con- 
tribute to the snpport of his father, and that,  in that  event, they 
should find the present worth of such contributions from the time he 
was killed. Ibid. 

17. Master and Ae?-want-Fcdctal h'rnplo~jer's Liability Act-Xeasor~able 
3:mpectation-E?-&denre.-In an ad ion  by the father to recover dam- 
ages for the negligent killing of his minor son, nnder the Federal 
Employer's Liability Act, there was evidenre that the intestate was 
a boy in good health, earning $1.10 per day, contributed rcgularly to 
the support of his father;  was sober, industrions, of the average 
intelligence for his age;  that  his conduct towards his father indicated 
a proper conception of his filial duty. Held, sufirient lo be submitted 
to the jury npon the right of recovery for the reasonable expectation 
which the father had of benefit or pecuniary aid, or other advantage 
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of gift o r  inheritance, if the death of the intevtate had not been ncgli- 
gently caused by the defendant. Ibid. 

18. Mastr'r am? 8~ ?caw t--17$1rly of Xasfcr --Safe Appltarzces-Def~cts-Eui- 
(Zener-Nons~~ct. -In an action to recorcr damages for a personal 
injury alleged to have been infiicted on a n  ernployee by the employer 
in his negligent failure to provide proper rrpplianccs, etc., i t  is neces- 
sary for the l~laintil'f to sllow the defective condition, that  it  was the 
proximate cause of the injury. and that  the defendant knew thereof 
or should have disco\-crrd and repaired i t  in proper time; and the 
evidence in this case is held insuficient vherc the drivcr of a coal 
delirery maqon l~sed a plank as  a srat,  upon failure of the employer to 
proride one; that  owing to a defect the sides of the waqon spread 
apart and caused the injury complained of. Bradlry v. Coal Co., 255. 

19. Criminal Law-Master awl SF?-vant-Tewnrt or Cropper-Jnterpreta- 
tion of Stntlctes.-Onc who is a tenant or cropper of another is not 
his scrvant, within the weaning of Revisal, see. 33%, making i t  an 
indictable offense to enticc ;I servant to learc his master. State v. 
Etheridyc, 26:3. 

20. Railroads -Master arrd Sc7 onnt - A7ecjZiyence - Defective Coupler - 
Duty of 1fastet.-Inspcctzobt-Prostmale Catcse.-While engaged in the 
duty of cutting out a defective car in the defendant's train, the plain- 
tiff, an employee on the defendant's local switch engine, was standing 
on the rear  footboard of the locomotive, and, when i t  backed up to 
the car for the purpose of being coupled thereto by the plaintiff, his 
foot was c a ~ ~ g h t  betwcen the bumpers of thc car and crushed; there 
was proof that  the injury was caused by a defect in the footboard of 
the engine and defects in the coupling, i.e., drawheads, lock pins, and 
lift levers. Tinder these facts, a n  instruction was held correct to this 
effect, tha t  if the jury should find that  the coupler was not defective, 
ihcy should answer the lirst issue "No"; and this wonld also be their 
answer to the issur if they found the coupler to be defective, but that 
the defect w m  not due to the defendant's negligence in failing to 
exercise proper care as  to its inspection and repair, or t h a t  its negli- 
gcnce, if any, had not contributed proximately to the plaintiff's injury. 
Senm u. R. B., 446. 

21. Master and Servant-Raclroads-NagZiqewc.~-Federal Employer's Lia- 
hi lbt~ dot-State Stat~fC--Contr~bllt07?/ X c q l ~ q o n c ~ A s s z ~ m p t i o r ~  of 
Ri.rks-Trials-Instr?~ction.-This actiou for damages for a personal 
injury to  a n  employee, which was alleged to have been negligently 
inflicted by a railroad company, and caused by defective couplers on 
its cars, coming within th r  intent am1 meaninq of both the Federal 
Employer's Liability Act, the Uefective Appliances Act, and also our 
statutes of 3913 and 1897, an instruction to the jury that  if the injury 
was caused by :I defective coupler, due to the defendant's negligence, 
contributory negligence would not defeat his recovery, was correct; 
and the same would apply to assumption of risks under onr law, a s  
well as  under the Federal statutes. Ibid. 

22. Mastcr and Set vant - En%ployce - Vicc Principal - Felloic -Scl mnt- 
Joint Ncglz(je9tce-TI-iuls-PrincipaGBurdeu of Proof --Where the 
negligence of the master and a fellow-servant concur in producing 
a n  injury, the injnrcd employee, himself being free from blame, can 
recover judgment from either or both; bnt where the negligcnce of the 
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employer is made to depend upon an order of his vice principal or 
manager, his negligence must first be established, having regard to the 
character of the order, the position and authority of the person to 
~vhorn i t  was gi\-en. and the attendant circmnstanccs. Greqoq v. Oil 
Co., 454. 

23. Mastcr and N~rva)bt - E?r~i)lo~ec-Vi~e Prinei~aZ-a-eoliueiice-01-den . - 
to Bervant -Eerr~ote Danzaqc~8.-Where, acting under the orders of the 
nlanagc1r of a cotton-seed oil plant, the assistant manager goes upon a 
platform whereon bales of cotton are  thrown a t  frequent interrals 
from the door of a ginhouse elevated above, the time being a t  night 
and t'ne platform insufficiently lighted by the light from the ginhouse 
door, and t l ~ c  assistant manager, being in charge, tells the hands in 
the door to looli out for him, in which they acquiesce, but, while gettinq 
the samples, the assistant manager is injured by a bale of cottoll 
being thrown upon the platform through the door and rebonnding npon 
him, which is the negligence alleged in his action to recover d;~mages 
of the company. Held, the defendant company is not held to reason- 
ably anticipate the conditions nnder which the injury occurred, or that 
it wonld result therefrom, and the damages, being too remote, are  not 
recoverable. Ibid. 

Mastcr and Servant-EmpZo~je?--U~~ty of Ilfastm-Safe Place to Wo1'1i- 
Reasonahl~ Cow--The mastw may not delegate to another his duty 
to provide his servant a safe place to worli, but this does not require 
him to provide a n  absolutely safe place for the purpose, or insure the 
safety of his servant, the measure of his duty being that he should 
exercise propcr care in  providing a safe place to work. Ihid. 

Master and Servant-Duty of Master-Negligence-Safety of Bm- 
ploycc-Ordinary Tools and Methods-Anticipation of Injui!t.-The 
requirements that the master, in the exercise of ordinary care, should 
provide for his servant a reasonably safe place lo work, and furnish 
him with tools and appliances safe and suitable for the worli in which 
he is engap-ed, chiefly apply in the case of machinery more or less com- 
plicated, and more especially when driven by mechanical power, and 
not always to the use of everyday tools or to ordinary everyday condi- 
tions requiring no special care, preparation or  prevision, where the 
defects a r e  readily observable, and there was no reason to suppose 
that  the injury complained of would result. Kuwn v. R. R., 648. 

Same-Railroads-Repairing Cars-Inspection.-Wllere, in a n  action 
by a n  employee of a railroad company to recover damages for a per- 
sonal injury, the evidence tended only to show that  the plaintiff and 
another contracted by piece work to repair cars marked for repair by 
the defendant's inspector, without supervision by the defendant ; that  
the plaintiff and his coemployee were sliilled and experienced in that  
kind of work; that  they were to replace rotten parts of or certain 
timbers of the car and had loosened the weatherboarding on one side 
thereof, and this side fell npon the plaintiff and injnred him when 
he  was taking out the last nails and when his coemployee had gone to 
get hands to lift down the side of the car, by reason of some rotten 
uprights holding the car sides, which had not been discovered : IItld, 
a judgment of nonsuit was proper, no evidence of actionable negligence 
having been shown, the defects complained of being more readily dis- 
coverable by the plaintiff, and not within the  reasonable anticipation 
of the defendant. Ibid. 
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25. Sa~n-Xovsl~it-TI ials-Evidence.-In this case, it appraring that the 
plaintin' has shown no evidence of actionable negligence on the part  
of thc defendant railroad for a n  injury received by the side of the 
car which he, a n  experienced worlrman, was working on, falling upon 
him, i t  is further held that the plaintiff's contention is unavailing, 
upon the question of nonsuit, that  he would have been in a position to 
have avoided the injury except for  d6bris left there about 18 inches 
high from the ground, i t  appearing that the dcbris was usually re- 
moved by the defendant's employees after the cars had been repaired, 
or in cleaning up the yard, and requcstcd in  this instance only for thc 
purpose of putting a new sill in the car, and not as  a matter of plain- 
tiff's safety; and that  the injury would not thereby have been pre- 
vented under the surrounding conditions, had the d6bris bcen removed, 
or that its presence or absence would naturally increase the danger or 
avoid the injury, if the work had been done in a proper way or with 
reasonable care. Ibid. 

28. Rnilvoads-Master. a r ~ d  Serva~~t-Co?~trib~ctor~l Xeqligence-Damaqes. 
Under our statute, Laws of 1913, chapter 6, the question of contribu- 
tory negligence, in a n  action by a n  employee of a railroad against the 
company to recover damages for  a personal injury, is only significant 
on the issue of damages, and does not afford the defendant a complete 
defense. Ibid. 

MEASURE O F  1)AMAGICS. Sre Damages. 

MECHAXICS' LIENS. 
1. Mechanics' Lims-PZeadi?~r/s-Amendrnc?btsSNe1u Contract-Mate?'ial 

Furrlished-Direct Obligation.-,4mendments to pleadings which sub- 
stantially set up a new cause of action a re  noL allowable by the trial 
judge a s  a matter within his discretion, but this does not apply when 
the amendment only adds to the original cause of action; a s  where an 
action is brought to establish a mechanic's lien, alleging that  the mate- 
rials, etc., were furnished the subcontractor, and an amendment is 
permitted alleginq in effect that  they were furnished to the contractor 
under a n  agreement that  the owner mould pay for  materials, etc., pur- 
chased by the contractor, when i t  was ascertained that  the latter was 
financially unable to complete the building according to the original 
contract. IIardware Go. v. Bankirhg Go., 744. 

2.  Sanze-Court's Discretion-ReferencePindinys b?/ Judge-Evidence- 
Appeal and Error.-It is the policy of our Code procedure to liberally 
allow amendments, so that causes may be tried upon their merits and 
avert failure of justice, and to that  end, when the amendments do not 
substantially set up a new cause of action, it  is within the reasonable 
discretion of the trial judge to allow them after verdict or judgment 
so as  to conform the pleadings to the facts proved; and where, after 
the report of a referee in a cause referred, the trial judge permits 
amendments, consolidates the case with others, and, a s  thus consoli- 
dated, rerefers them, it is within the reasonable discretion of the trial 
judge, upon the hearing of the referee's report of the consolidated 
cases, to permit the other plaintiffs to amend according to the amend- 
ments theretofore filed. Ibid. 

3. Mechar~ics' Liens-Abandonment of Contract-New Contract-Direct 
Liabilitu-$fat~r-ials Furnished -Principal and Bqe~ht - Undisclosed 
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Pri?tcipadCo~zside?"atio~z.-Where an action to enforce against the 
owner a lien of a materialman has been referred, and the judge, upon 
the coming in of the report, and from the facts stated therein and 
supported by the evidence, finds that the owner and contractor agreed 
that  the latter, who was financially unable to complete his contract, 
should thereafter purchase the materials, etc., for which the owner 
should pay. Held, the agreement thus made in effect constituted the 
contractor the agent for the owner, and that  the materialman, in  con- 
sideration of the benefits the owner had received, had the right to  sue 
thereon and establish a direct obligation from the owner to him; and 
Further  held, that it  made no difference as  to whether the materialman 
knew of this new agreement a t  the time he furnished the materials, 
under the doctrine that  an undisclosed principal may be bound by the 
simple executory contracts of the agent, made for  his benefit, when 
he is afterwards discovered to be such. Ibid. 

MENTA4L CAPACITY. See Deeds, 26, 28 ; Appeal and Error, 32 ; Trials, 15 ; 
Wills, 7, 8. 

MONOPOLY. See Physioians, 2. 

MORTGAGES. See Judgments, 19, 20; Judicial Sales, 1 ;  Trusts, 16, 17, 18; 
Corporations, 2. 4 ;  Limitation of Actions, 1 ; Vendor and Purchaser, 6. 

MORTGAGOR'S POSSESSION. See Limitation of Actions, 2. 

MOTIONS. See Judgments, 13, 14, 22;  Appeal and Error, 22, 5.5 ; Courts, 11;  
Affray, 4 ; Appearance, 1 : Evidence, 4 ; Indictment, 3. 

MUNICIPAL CORPORATIOKS. See Deeds, 18, 19, 21, 39 ; Pleadings, 9 ; Evi- 
dence, 7 ; Elections, l .  

1. Municipal Corporations - Cities and T o m s  -Streets - Fegligelzce - 
Defects-Notice.-The liability of a n  incorporated town for injuries 
caused by the faulty condition of its streets depends upon whether 
the town through its proper officers had actual or constructire notice 
of the defect causing the injury or could have avoided i t  in the exercise 
of reasonable diligence. Poster u. Tryon, 182. 

2. Same-Trials--Questions for Jury.-The doctrine of constructive notice 
of a defect in the street of a n  incorporated town which  ill render it 
liable for an injury thereby proximately caused, rests upon its duty 
to inspect and repair its streets, and whether in the reasonable exercise 
of this duty the defect should have been discovered and repaired in 
time by the proper officers of the town, ordinarily presents a question 
for the determination of the jury, depending upon the circumstances of 
each particular case. Ibid. 

3. Same-Euidence-Nonsuit.-The plaintiff's intestate was killed on one 
of the principal streets of the defendant incorporated town by a fall 
of the horse upon which he was riding, caused by the foot of the 
animal entering a hole in the top of a culvert extending across the 
street. There was evidence from an examination of the culvert that 
it had been faultily constructed in the respect complained of, that  the 
defect mas readily discernible, and located where several of the older- 
men were accustomed to pass; that  i t  had existed for s e ~ e r a l  days, 
and on the day in question and a n  hour or two before the injury i t  had 
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been called to the attention of the officer of the defendant whose duty 
i t  was to repair it, and when he was within 300 yards of the place. 
Rcld, eridence of defendant's actionable negligence snfficient to take 
the case to  the jury, and defendant's motion to nonsuit thereon was 
properly denied. Ibid. 

4. ,Municipal Corporatiorls-Gztie.~ and l'ouns-Borids-Legislatilie Con- 
t robNecessaries-Co~zst i t~~t io+~al  Law.-A legislative authorization to 
a municipality to issue bonds for paving and generally improving the 
streets ; to enlarge and extend its waterworks system ; to enlarge and 
better equip its electric light plant ;  to install an electric fire-alarm 
system, and to erect municipal buildings, is for necessary expenses, and 
not subject to the restrictions of our Constitution, Art. VII, see. 7, 
requiring that  the qnestion of the issuance of the bonds be submitted 
to the vote of the people. Kinston v. Trust Co., 207. 

5. Samc-Valrdating Acts.-Municipalities arc  r e r s  largcly subjected to 
legis lat i~e control as  to the issuance of bonds and other matters 
governmental in character, and they must observe the statutory re- 
quirements, charter or otherwise, under which they act, i t  remaining 
in the power of the Legislature to remove by subscquent legislation 
irreglarities by reason of the violation or nonobserrance of require- 
ments upon the nlunicipality made in a previous act, when no vested 
rights have supervened and no mandate of the Constitution has thereby 
been violated. Ibid. 

6. Same -- IrnrnateriaZ Recitations - Clral-tcl- l'rovisions - Ordinances. - 
Where a bond issue for necessary expenses has been submitted to and 
approved by the voters of a city, according to a statutory requirement, 
but  it  appears that  it is in violation of the city's charter requiring that  
no ordinance or resolution respecting such matters be finally passed 
on the date of its introduction, i t  is within the authority of a subse- 
quent Legislature to validate the issuance of the bonds by direct legis- 
lation, not requiring the proposition to be again submitted to the 
voters ; nor is objection material that the ralidating act  refers to  bonds 
already delivered, when in fact they had only been prepstred and were 
refused by the purchaser. Ibid. 

7. Municipal Corporations - PiZiq  Claims - Unliquidutcd Damages - 
Torts-Interpretation of Statutes-Cities a ~ r d  Torcns.-Revisal, section 
1384, requiring claimants against a city or town to file their claims 
with the proper municipal authorities, has no application to actions 
cc coutractz~, where the damages are  unliquidated, nor to torts. Sugg 
71. CwenviZZe, 606 

MURDER. See Homicide. 

MUTUAL MISTAKE. See Deeds, 45. 

NAVIGABLE WA4TERS. 
1. Slate's I'rrblic Lands - E?ltr.?i - Requisites-Navigable Waters-Inter- 

pmtation of Statutes.-Originally lands covered by navigable waters 
were not subject to entry, but by the act of 3854-5, ch. 21, this was 
changed, permitting entries to be made under certain restrictions, 
giving to incorporated towns the power to "regulate the line of deep 
water, to whicli entries may be made," when the riparian lands a r e  
situate therein. By Public Laws 1893, ch. 17, the words "to which 
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entries may be made" were changed so a s  to read "to which wharves 
may be built." Held, the statutes are  strictly construed with refer- 
ence to the conditions under which entries may be made, and the entry 
does not confer a n  absolute and unrestricted title, but only an easement 
for the purposes specified in the statute, Revisal, see. 1696, or, perhaps, 
a n  estate upon condition. R. R.  u. Way ,  1. 

2. Entries of  Land TJwder Navigable Waters-Rights of Riparian Owners 
and Others Tl~c~.ei~c.-Lands under navigable waters are  not subject 
to  entry except in the manner prescribed by the statute, and in strict 
conformity therewith, and then only by the riparian owner not being 
aubject to entry by those having no interest in the banks or shores. 
Ibid. 

3. Navigable Waters -Lar~ds - Grants Interp?.etatior~ of Statutes.-A 
grant  of land covered by navigable waters, as  permitted by statute, 
can have no further effect than the statute allows, and the grant will 
be construed a s  if the statute had been written into it. Revisal, see. 
1696. Ibid. 

NECESSARIES. See Municipal Corporations, 4. 

NEGLECT. See Appeal and Error, 55 ; Judgments, 23. 

NEGLIGENCE. See Appeal and Error, 20; Evidence, 1 ; Master and Servant, 
4, 6, 8, 10, 11, 12, 13, 14, 15, 20, 21, 22, 23, 25, 2 8 ;  Commerce, 4, 5, 8 ;  
Municipal Corporations, 1 ; Carriers of Passengers, 4 ; Pleadjngs, 7, 9 ; 
Telegraphs, 4, 6, 9 ;  Bailment, 9 ;  Railroads, 10, 12, 13, 14, 16, 17, 18; 
Trials, 7, 9 ; Carriers of Goods, 3 ; Torts, 1. 

I.  Negligence - Automobiles - Speed Regulations - Prolcimate Cause.- 
The mere fact that  the speed of a n  automobile exceeded that allowed 
by chapter 107, Laws 1913, a t  the time of collision with a railroad 
train a t  a public crossing, does not of itself prevent a recovery by 
the owner, where there is evidence of negligence on the part of the 
railroad, because i t  would, among other things, withdraw the question 
of proximate cause from the jury. Slzepard u. R .  R., 239. 

2. Negligence.- -This action to recover damages for a personal injury was 
tried under well settled principles relating to defendant's negligence 
under the evidence and correct instructions, and no error is found. 
S c t x e ~  u. Plank, 253. 

3. Negligence-Surgical Operations-Proximate Cause-Trials-Euidence. 
Where there is some evidence that, as  the result of a personal injury, 
which was alleged to have been negligently inflicted by the defendant 
on its employee, two surgical operations were performed, and that 
the second one was made necessary by reason of the defendant's negli- 
gence and a s  a proximate result thereof, i t  is proper for the trial judge 
to refuse to instruct the jury that  in no view of the case was the 
defendant liable for the additional suffering, etc., caused by the second 
operation. Sears u. R.  R., 446. 

NEGOTIABLE INSTRUMENTS. See Bills and Notes. 

NEWLY DISCOVERED EVIDENCE. See Appeal and Error, 8. 
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NEW TRIAL. See Appeal and Error, 8, 30. 
Appeal and Error-Prcjr~dicial Error-New Trial.-Error committed by 

the trial judge must bc prejudicial to be reversible and to entitle the 
appellant to a new trial, for if he is not hurt  by the ruling to which 
exception was taken, there is no reasonable ground of complaint. I n  r e  
Craven, 561. 

NONRESIDENT. See Attachment ; Process. 

NONSUIT. See Trials, 1, 12; Courts, 5, 12, 13; Appeal and Error, 37; Judg- 
ments, 20 ; Master and Servant, 3, 7, 10, 18, 27 ; Electricity, 1 ; Indictment, 
2 ;  Municipal Corporatioas, 3 ;  Carriers of Goods, 5 ;  Railroads, 16, 20; 
Vendor and Purchaser, 14. 

NOTARIES PUBLIC. See Constitutional Law, 6, 7. 

NOTICE. See Appearance, 1 ;  Criminal Law, 1 ;  Intoxicating Liquors, 6 ;  
Municipal Corporations, 1 ; Public Lands, 10 ; Trusts, 1 ; Drainage Dis- 
tricts, 5 ; Courts, 14 ; Deeds, 47 ; Bills and Notes, 6, 7 ;  Elections, 1 ; 
Deeds, 19, 21. 

NUISANCE. See Pleadings, 9. 

OBJECTIONS. See Appeal and Error, 4, 7, 51, 52, 66 ; ljrainagc Districts, 3, 5. 

OFFICERS. See Bills and Notes, 10. 
1. Public Oficers-Holdiu~g Two Ofices, file.-Constitutional Law-Penal- 

tics-Interpretation of Statutes.-Ordinarily one who occupies a public 
position which requires him to perform legislative, executive, or judi- 
cial acts is a public officer within the intent and meaning of our State 
Constitution, Art. XIV, see. 7 ; and a rural mail carrier being appointed 
by the Postmaster General of the United States, the head of his de- 
partment, for the pcrformance of a continuous and not a n  intermittent 
service of carrying the mails, and coming within the classification of 
officers outlined in the Constitution as  construed by the Supreme Court 
of the United States, is subject to the penalty imposed by Revisal, 
see. 2365, when in addition to such position he also holds that  of a 
constable. S. v. Boone, 132 N. C., 1108, where the incumbent operated 
a s ta r  route under contract with a contractor of the Government, citcd 
and distinguished. Groves v. Barden, 8. 

2. Public OfJicers-I+%leipretation of Statutes.--In determining whether 
the incumbent of a certain position is a n  officer within the meaning 
of Art. XIV, scc. 7, of our Constitution, the fact that the Legislature in 
creating the position has d t ~ l a r e d  it a n  ofiice or employ~nent is ell- 
titled to  consideration, though not conclusive or determinative. Ibid. 

3. Public Ofiueru--Judicial awd Discretionary Powers-Corruption-Mal- 
ice-Allegation-Proof-Pleadings.-Public officers a re  not personally 
liable t o  persons specially injured by their acts done in the exercise of 
judicial or discretionary powers conferred on them by statute, unless 
i t  is alleged and shown that in doing the acts complained of they did 
so corruptly and with malice. H i p p  v. Pal-relZ, 351. 

OPINIONS. See Trials, 6. 

ORDERS. See Appeal and Error, 36. 

ORDINANCES. See Mnnicipal Corporations, 6. 
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PARENT AND CHI1,I). See Wills, 9. 

PAROL EVIDICNCI1:. See Contracts, 2, 6, 11;  Trusts, 1, 2, 3, 10. 

PARTIES. See Costs, 3 ; Deeds, 44; Torrens Law, 1 ;  Torts, 1 ;  Bills and 
Notes, 3 ;  Courts, 3 ;  Public Lands, 10. 

PARTITION. See Deeds, 23. 

PAYMENT. Sec .Juclgmen,ts, 20 ; Contracts, 22 ; Limi ta t io~~ of Ac.lions, 3 ; 
Trusts, 30. 

PEDESTRIANS. See Railroads, 13, 18. 

PERSONALTY. See Contracts, 15 ; Logs and Logging, 1. 

PHYSICIANS. 
I. Ph~siciaizs - Lireqzsed Pracztitio~wrs - A  (indmg-givi~i.q PI  uctitiovc~ s - 

Exa?t%lzinatiott-L~CC~~PP-Criminal Law-Under the provisions of 
chapter 92, Laws 1913, amending chaptcr 764, Laws 1907, Pell's Re- 
visal, secs. 4.?05a, 4505h, 4.50.5m, those who practice and receive pay 
for the treatment of human diseases without the use of drugs, and 
who are not licensed osteopaths, a re  required to take the examination 
and receive the license providcd for in the later statute, with the excep- 
tions therein stated, LC., licensed physicians, Christian Scientists, mas- 
sews  or following the orders of a licensed drug-giving physician : 
hence one engaged in the practice of "chiropractic and suggesto- 
(therapy," or treating human diseases by manipulating the spine, or 
treating nervous diseascs by mental suggestion, without the examina- 
tion and license proscribed, a r e  guilty of a misdemeanor. State  v. 
Siler, 314. 

2. Xamc-Jfonopolu-Coi~stitfctio~~aZ La~u.-Laws 1907, chaptcr 764, Pell's 
Revisal, secs. 4303n. 4.503h, 450.5111. a s  amended by chapter '32, I&wh 
1913, extending the requirements of examination and license to  other 
nondrug-giving practitioners for compensation, than osteopaths, with 
the exceptions slnted in the later statute, making the violation of its 
provisions a misdenwanor, mas for the protection of the people, and 
was not intcndcd to give, nor does i t  g i ~ e ,  thosc who comply with the 
law a. monopoly, inhibited hg the Constitution. Ib id .  

PLATS. See Deeds, 38, I!). 

PLEAS I N  BAR. See Trusts, 14. 

PLEADINGS. See Highways, 2, 4 ; .Judgments, 3, 4, 18 ; Officers, 3 ; Torrens 
Law, 1 ; Appcal and Error, 37 ; Bills and Notes, 4 ; Courts, 1, 2, 6, 14 ; 
Taxation, 4 ; Wills, 14 ; Issues, 3 ; Mechanics' Liens, 1 ; Contracts, 18 ; 
Deeds, 36, 37, 43; Eridence, 8. 

1. PZeadin,gs-Evidence.-The introduction of evidence as  to the terms 
agreed upon by the partners in dissolution of their business is not 
objectionable for  the want of allegation in the pleadings, when the 
testimony objected to is practically set out therein. Spmcer v. Rfpwn~, 
119. 

2. Pleadings-Allr,fjaf im-Title to  Law &.-Where the plaintiff alleges in 
his complaint that  he is the owner of certain lands, which is denied 
by the defendant, be is entitled to recorer them upon the strength of 
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PLEADINGS -Contir~ued. 
any superior title he may have thereto which he is able to establish. 
Taylo? o. Meadows, 124. 

3. Same-Deeds a r ~ d  Cot~ve~lances-Devzses-ll'enants tn Commor~-Evi- 
dence-Estoppel.-An owner of lands mortgaged a part  thereof, the 
mortgage was foreclosed, and the jeme plaintiff' acquired a deed a s  
purchaser a t  the sale. The defendant claimed from the same owner a 
l ~ a r t  of the original tract by mesne conveyances. The lands of both 
parties were either adjoining or adjacent to each other. The plaintiff 
f n r t h e ~  put in e%idence the will of the original owner disposiig only 
of personal property, testifying that  male ~~la in t i l f  was one of the 
heirs a t  law. The plaintiff testjfied on the trial that  in  establishing 
the tlue divisional liue under the descriptions in the foreclosure deed 
to t c i i w  plaintiff she would be the om ner of the locus m quo. Held, the 
plaintilt was entitled to recover his interest in  the lands a s  one of the 
heirs of his father as  tenant in common with the other heirs, if the 
foreclosure deed did not cover the lands in dispute; and is not con- 
cluded by h ~ s  testimony that the land was included in the boundaries 
of said deed, and ~t was revf>~.sible error for the trial jud,ge to charge 
the jury that  his right ol recobery depended entirely on the question 
r a s e d  by the issue as  to the location of the true divisional line, accord- 
ing to the foreclosure deed. I b ~ d .  

4. Yleadh?~gs-Goz~irtercla~m.-A counterclam which only alleges that the 
plaintlft is indebted to the defendant, witl~out alleging further the 
nature, extent, and Bind of indebtedness, and how i t  arose, is imper- 
fectlj yleaded, and should be disregarded. Bartlc v. Nortkcutt, 21'3. 

3.  Sult~c-Bau~lis a r ~ d  Batzlcrv~y-Brlls and Notcs-1'artbes.-Where in a n  
action on a note brought by a bank which had taken i t  with other 
])aye~x ;is collateral to a note from the local bank of deposit and 
orlginal discount, a n  allegation is made in the answer by \ray of 
vitset or counterclalni that the local bank was indebted to the defentl- 
a n t ;  that 110 demand for payment of ~ t s  note had been made; that  
1~laintiE had more than sufficier~t collateral to secure Lhe note, etc., 
states 110 valid counterclam as against the local bank, and the failure 
u t  the plaintiff' to have made i t  a party defendant is immaterial. I b d .  

6.  f 'Z~(~d~rir/s-Co?~nte~clatm-Vague BZZegatrons.-The allegations of a 
coui~terclaim or set-oft in the answer in this case is held to be too 
J ague and indehnlte. Bavbk o. Noithcutt, ante, 22.7. B a r ~ l c  v. H L U ,  235 

'7. Coittt-lbi~to~ y Negligence-Plead6r~grs-Trials-l:urdrw of Proof-NegZh- 
qot( e.-Contributory negligence, when relied upon as  a defense, inust 
be allrged in the answer. and the burden of proof will be on the defend- 
ant 10 establish it. M ~ d l m  v. Tel. Co. ,  495. 

8 I ' l t a d i i ~ y s - V u r r a r ~ r e - P ? " o o f - S t a t u t e  the complaint in a n  
action a g a ~ n s t  a telegraph company for  damages for its negligent delay 
111 the transmission and delivery of a message alleges that  the defend- 
ant  ~ec.eivad the telegram sued on a t  its oflice a t  A ,  and the evidence 
teuds to show that i t  was received a t  B , a near-by point, and tele- 
phoned to A by the dtxfendant's agent there, :~ntl there is nothing to 
indicate that the defendant was misled or waq unprepared to meet 
the el idei~ce introduced, or was thereby prejudiced. IIi  7 4  the variance 
betnyeen the alleqation and the proof v a s  neither material nor fatal. 
K e ~ i s a l ,  sec .?I;, 1 : r o i c i ~  2;. Tcl. Co, 509. 
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PLEADINGS-Continued. 
9. Ne{lZiyenee-PleadinyssDernurrel-1Mu?&icipaZ Corporations-Secotrdary 

LiubiZity-Streets and Sideu;aZks-Nuisance.-A complaint in a n  ac- 
tion to recover damages for a n  injury to a nine-year-old child states a 
good cause of action when i t  alleges that  the defendant negligently 
cmptied, from its manufacturing plant, quantities of hot water which 
flowed in a n  uncovered and unprotected ditch, without any sign or 
warning, along the edge of a city's sidewalk, obscured by vegetable 
growth and the steam arising from the hut water, and that the child 
15-as seriously injured by falling therein and being scalded; for such, 
when established, constitute actionable negligence, from the conse- 
quences of which the defendant may not relieve itself upon the ground 
that  such conditions amounted to a nuisance, which the city, its co- 
defendant, should have sooner abated, the liability of the city, if any, 
being secondary to  that  of the defendant manufacturing company. 
Conway u. Ice Co., 577. 

10. Pleadings-Amendmmt8-Pra2/ers for  Relicj-Judqm~nt-PI'PSU~LP~~O~. 
Where a n  amended complaint has been allowed in tlie Superior Court 
and filed, and asks for no relief except by reference to the original 
complaint, which is not sent up in the record on defendant's appeal, i t  
will be assumed that  the prayer corresponded with the facts stated and 
was suited to the relief grunted, if a prayer was essential. Br{/un u. 
Canady, 579. 

11. Same-Recovd-Appeal and Error-Absence of Prayers for Relief.-The 
relief to be granted in an action does not depend upon that asked for 
in the complaint; but upon whether the matters alleged and proved 
entitle the complaining party to the rclicf granted, and this is so, in 
the absence of any prayer for relief. Ibid.  

12. Pleadinqs-Isst~es-JIattcrs Alleged--Specific I'wformance - Rcpal-ate 
Convcyai~ces-fijquity-Reformation.-Where the purpose of the suit, 
a s  it  appears from the matters alleged in the complaiat, mas t o  call 
for a separate deed to a tract of land omitted by the mutual mistalre 
of the parties from the conveyance made in carrying out an option of 
purchase thercof, and i t  is the evident intention of tlie plaintilt', a s  
gathered from the complaint, nal to have the deed retornied, hut to 
compel a cunreyance of the tract omitted, an issue invo1~'iu.g the right 
of the plaintiil' for reformation of the deed does not arise on the plead- 
ings. Ibid. 

POLICE OFFICERS. See Carriers of Passengers, 2. 

POLICE POWERS. See Fish and Oysters, 1; Intoxicating L i q ~ ~ o r s ,  3, 4. 

POLICE REGULATIONS. See Lotter ia  ; Taxation, 7. 

POSSESSION. See Judicial Sales, 11 ;  Deeds, 14, 3 6 ;  Landlord and Tenant, 
1 ; Public Lands, 14, 15 ; Tasation, 5. 

1. Limitation of Actions-Deeds and Conveyanccs-Color-A(I2;e~~.~(~ Posses- 
sion-Title O ? L ~  of State--Twenty-one Yea?-s.-Where in a n  action to 
recover lands a party claims under a grant from the State and mesne 
conveyances, and fails to show a connected paper title by not locating 
the lands within the description of the grant, i t  is necessary for him to 
show adverse liosscssion of a sufficient charwter  for twentp3ne years 
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nnder color to take the title out of the State and rest  i t  in hirnself. 
McCats7cilZ v. Lumber Go., 24. 

2.  Limitation-Dcetbs and Collveyav~ccs-"Golor"-Ad~erse Posscssio)z- 
Ckro actcr of Poss~ssiovc-Ihidmce SufSLcient.-The continuity and 
character of possession necessary to ripen the title to the claimant 
unclcr color is held sufficient which shows the paper titlc of the claim- 
ant, that  the land was woodland, uncleared and unprofitable to culti- 
ra te ,  and that  he and those whose previous possession inures to his 
benefit had supplied themselves with wood, of which they used a great 
deal, and had but little woodland on an adjoining tract whereon they 
lived ; that  the land had been bought to  obtain this wood supply ; that 
their possession of this character had been continuous for the statutory 
period, and no adverse claim had been made upon the land before tlw 
institution of the present action. Loelclear u. Savaqe, 159 N. C., 230, 
cited and applied. Ibid. 

POWER O F  COURT. See Statute, 1; Courts. 

PRAYERS FOR INSTRUCTION. See Trials, 1. 

PRESUMPTIONS. See Pleadings, 10 ; Railroads, 16. 

PRIMA 5'ACIE CASE. See Evidence, 10, 11. 

PRINCIPAL AND AGENT. See Evidence, 11 ; Carriers of Goods, 1 ; Tele- 
graphs, 3, 10 ; Vendor and Purchaser, 10 ; Mechanics' Liens, 3 ; Insur- 
ance, 5.  

1. Principal and Agcrbt-Evidence of Agency-Ratification.-The statement 
by the secretary and treasurer of a corporation that  a n  account ren- 
dered to i t  was correct is some evidence of the authorized act of one 
having made the contract to bind the company thereto a s  its agent. 
Observer v. Remedy Go., 251. 

2. Principal and Aqent-Evidence of Aqencu-Books.-Where a corpora- 
tion is sought to be bound as  principal for the acts of another, i t  is 
not reversible rrror  for  the trial judge to refuse to strike out the 
testimony of a witness, on the question of agency, that  i t  was undcr- 
stood that  the one acting was the authorized agent, when the corpora- 
tion books, introduced in evidence, discloses that  he was such agent a t  
the time. Ibid. 

3. Principal and Agent-Appeal a r ~ d  Error-Harmless Error.-A corpora- 
tion sought to be bound by the acts of one purporting to be its agent, 
i t  is not reversible error for  the judge to charge the jury that a person 
may act a s  the agent for half a doeen corporations, and, apart from 
the fact of its being t rue in this case, i t  could not have affected the 
verdict. Ibid. 

PRINCIPAL AND SURETY. 
Debtor and Creditor - Deeds and Conveyances - Husband and Wife - 

Fraudulent Intent-Evidence-Principal and Suret!j.-Where the 
plaintiff seeks to set aside as  fraudulent a s  against himself a deed 
to lands made by the husband to his wife, upon the ground that  he 
with another became surety on the defendant's note, the cosurety 
became insolvent, and he paid the note in full and that  the husband 
had not retained sufficient property t o  pay his debts a t  the time of the 
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conreyancc, evidencr a s  to the reasonable belief of the defendant that  
the cosurety waq w l w n t  a t  the time of the convryancr is competent; 
ant1 as  to the ralne of the property retained by the defendant, it need 
not hare been sufficient to include the full amount of the note, so f a r  
a s  the plaintiff was concerned, he a t  the time being liable only, as  
siirety, for half thereof. Bhufold v. Cook, 52. 

PROBATE. See Contracts, 10 ;  Husband and Wife, 1, 4. 

PROCEDURE. See Constitntional Law, 2 ; Trials, 4. 

PROCESS. See Sheriffs, 1 ; Courts, 15. 

Process - Nonl-csidents - 81rmvt~otis - Pziblicatio~~ - Property-Courts - 
Jurisdiction. -A valid service of summons by publication cannot be 
made on a nonresident defendant unless he has property within the 
State which is brought under the control of the court;  and where in  
attachment proceedings i t  appears that  no property of the defendant 
has been reached or levied on, and Ihe defendant has entered a special 
appearance for the purpose, his motion to dismiss will be allowed. 
Everitt v. dwstin, 622. 

PROOF. See Pleadings, 8 ; Evidence. 

PROPERTY RIGHTS. See Lotteries, 4. 

PROXIMATE CATTSE. See Railroads, 13;  Nrgligence, 1, 3 ;  Telt>graphs, 9 ;  
Master and Servant, 14. 

PUBLICATION. See Process. 

PUBLIC LANDS. 
1. Public Lands-State's Lands - Grants - Surve?js -Lines and Bound- 

at ies - Brtrinsic l3vidcncc - Deeds.-The principle applied to the 
construction of grants of land from the State, or by deed, that  the 
actual location of a line made before or cotemporaneously in  a sur- 
rey will control a variance made in the description of the grant or 
deed, does not obtain unless the line has bcen marked and cornered 
for the purpose of n correct description in the grant or deed, and 
then only when the line marked is so connected with the deed, either 
by intrinsic or extrinsic evidence, a s  to create a presumption as  to 
the intent of the grantor that  it should be one of the boundaries. 
Lwmbcr Co.  v. Lwmbcr Go.. 80. 

2. Same-lntent -Where the application of the principle is permissible 
t o  show by parol evidence that  the lines described in a State's grant 
of lands is not in conformity with the lines of a survey made in 
contemplation of the grant, the vital question is the intent of the 
grantor, and the rule admitting parol evidence should be administered 
with caution and not carried beyond its well defined limits of serving 
only to locate the land intended to be conveyed by operating to aid the 
description contained in the deed. Ibid. 

3. Same-Corners-Conduct of Parties.-In order that  the line of a sur- 
vey may vary the description given in a grant of land, i t  is required 
that  it  should have been run and marked before the execution of the 
deed or cotemporaneously therewith, and intended by the parties as  
one of the lines of the lands to be conveyed, and this intention must 
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PUBLIC LANDS-Colztinzced. 
be clearly inferred from the conduct of the parties in regard thereto, 
the intention being as  essential as  the fact that  the line was surveyed 
ancl a corner made. Ibid. 

4. Same-TI-ia?zgz~latio~~,.-Where the parties in an action for lands claim 
respectively under a junior and senior grant from the State, and the 
controversy depends upon the location of the dividing line between 
the two grants, represented on the map by lines from an admitted 
beginning point, A, the one claiming it  to be from A to B and other 
from A to D, ancl it  appears that the line from A to D mas too difficult 
of survey, and the parties established it  by means of triangulation, 
that is, by running from A to B and then to D, the land in controversy 
lying within the triangle A, B, and D :  Held, that i t  being the inten- 
tion of the parties that the true line should run from -4 to D and that 
the line was partly run from A to B, and a corner made a t  B mas only 
for  the purpose of ascertaining the former line, by the stated method, 
for the purposes of the description in the grant, the intention of the 
parties will control the call in the grant for a line from A to B, and 
especially when the latter is coupled with a call for the line of another 
tract, which is well established and also is in conformity with other 
points or corners given in the grant. Ibid. 

5.  Public Lands-State's Lands - Grants - Extrdnsic Evidence-Xatzwal 
Botcndaries--Conflicting Calls-Interpretation.-Where i t  is the evi- 
dent purpose of the grant of land, as  gathered therefrom, that one of 
its lines shall coincide with the line of B and run therewith to his 
northeast corner, and corner there a t  a sugar maple, which line and 
tree are  definitely ascertained and located, it  may not by legal inter- 
pretation be made to run beyond to a given, fixed, or natural boundary, 
as in this case, to the "intersection of the head of Defeat Ridge with 
the Tennessee line," for such would violate the evident intention of 
the parties, and the language should be construed as if i t  read, "corner- 
ing a t  B's northeast corner, supposed to be on the Tennessee line a t  
the head of Defeat Ridge" (Cheri-u v. Slade, 7 11'. C., 82, cited and 
applied) ; and i t  is Further held, that  the mere understanding of the 
parties, without more, as  to the location of B's line and northeast 
corner, cannot control the call, as an actual or practical location of 
the line. Ibid. 

6.  Public Lands-Evideurce-Junior Grants-Prior Szirve&+--Boundaries. 
While the description in a junior graat  may not be evidence of the 
location of lines and boundaries of a senior grant, the rule does not 
apply when the survey to establish the line in dispute was made prior 
to the date of the senior g ran t ;  and in this case the map and certificate 
of surrey were properly admibted as evidence in corroboration. Ibid. 

7. Public Lands - State's Lands-E'ntrp-Vacant and Unappropriated- 
Former Grant-Statutes.-Land once granted by the State to  a citizen 
does not thereafter become vacant and unappropriated within the 
meaning of the statute, Revisal, see. 1893, because the State may 
thereafter haye acquired the land without putting it  to a special use. 
Walker u. Parker, 150. 

8. State's Lands-hTntrp-Descriptions-Statutes.-An enterer on State's 
lands must file with the entry taker a writing signed by him, giring 
the location of the lands sought to be entered, nearest rc-ater-courses, 
and remarkable places if any situated thereon, and natural boundaries, 

949 
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if any, of other persons, dividing the lands entered from atlier lands. 
(Rev., 1707.) Ibid. 

State's Lands-E'ntry Taker-PubZicatiorc-Protestant-Statutes.-The 
entry taker must cause a copy of the  entry to be posted and published 
for thirty days in accordance with the statute, Revisal, sec. 1708, 
within which time a protest may be filed by one claiming a n  interest 
in the lands. Ibid. 

Same-Notice to Show; Causc-lssu(,s-Parties in I?!tei~cst.-Upon the 
filing of a proper protest to the entry, i t  is the duty of the clerk of the 
court to issue notice to the enterer upon State's lands to appear a t  
the next term of the court to show cause why his entry shall not be 
declared inoperative and void (Revisal, see. 1709; and when this is 
done, it raises an issue to be heard and determined by the jury. Ibid. 

State's Lands-Protesta~~t-AZZegations-D~se?+iptions-I?/terest.~.--The 
protestant to an entry of State's lands must allege in his protest tha t  
he claims an interest therein, or his protest will be dismissed; and if 
he claims the lands under a former entry, he must name the grant and 
describe i t  with reasonable particularity. Ibid. 

State's J~artds-Protestant-AlZcyation-Former Crar~ta-E??tel-e~-I,'ztr- 
den of Proof.-TJpon allegation, in  the pratest to a n  entry of State's 
lands that  a grant thereto had theretofore been issued, the burden is 
upon the enterer to show to the satisfaction of the jury that the grant 
does not cover the lands described in his entry, and upon his failure 
to do so the grant will not issue upon his entry. lbrd. 

State's Lands-l~'oiw%er Grant-Entry-Color of TitZ6-Issues.-A qrant 
of State's lands issued for lands previously granted is roid for all  
purposes, and does not constitute color of title, by cxpress provision 
of the statute, Revisal, see. 1699, and a protest to the entry raises the 
issue of title solely between the rnterer and protestant, in which the 
State is not interested. Ibid. 

State's Lands-Former Gran-Bntr~l-Protestart t - Allegations -Ad- 
verse Possessiorr-Linbitation of Actions-Burden of Proof.-Where 
upon protest to the enlry of State's lands i t  is ascertxinetl that the 
lands described in the entry a re  not contained in Ihc former grant, the 
protestant may show, if he can, and upon proper allegation, tha t  the 
lands a r e  not vacant and unappropriated by sufficient advrrse posses- 
sion to take the title out of the State and vest it in himself. Ibid. 

State's Lands-Protestan-Adverse Possessiogz-Limitation of A4ctions 
-Rzcrden of Proof.-If the protestant to a n  entry of State's lands 
does not allege in his protest that  a grant has previouslv issued for 
the lands, bult that  the land is vacant and unappropriated by reason 
of adverse possession, the burden of proof lipoil this allegation is npou 
the protestant. Ihid. 

PUBLIC. See Officers, 3. 

PUBLIC OFFICERS. See Constitutional Law, 6, 7, 8 ;  Officers. 

PUBLIC POLICY. See Statutes, 1 ;  Contracts, 21; Carriers of Goods, 2 

PUNITIVE DAMAGES. See Carriers of Passengers, 3. 

PURCHASERS. See Corporations, 6 ; Courts, 2 ; Taxation, 6. 
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QUESTIONS FOR JURY. See Homicide, 2 ;  Libel and Slander, 2 ;  Master 
and Servant, 1, 4, 8, 10;  Municipal Corporations, 2 ;  Trials, 1, 13;  Deeds, 

I 26, 28, 38, 41 ; Appeal and Error, 32; Limitation of Actions, 3 ;  Judgments, 
22 ; Railroads, 20 ; Telegraphs, 5 ,  

QUESTIONS OF LAW. See Deeds, 38; Courts. 

RAILROADS. See Master and Servant, 5, 14, 20, 21, 26, 28; Carriers of Goods 
and Passengers ; Commerce, 6. 

1. Railroads-Right of Wag-Duty of Compang - Combzcstible Matter- 
Fires-Firing Right of Wag.-It is the duty of a railroad company to 
Beep its right of way free from combustible matter ,and  here in 
pursuance of this duty the agents of the company burn off the right 
of way, it  is required that  they use reasonable care in preventing the 
escape of the fire to adjoining lands, to the injury of the owners. 
Sten~mler  u. R. R., 46. 

2. Railroads-Eascmer~ts-RigI~ts of Way-Pagment of Assessment-Right 
of AppeadStatutes-dme.rzdments-Eminent Domain.-On appeal by 
a railroad company from the amount of the assessment to be paid the 
owner of lands for its right of way it  is necessary for the company to 
pay the money into court before building and operating its road 
LRevisal, sees. 2.587, 2567 ( 4 ) ,  25661 ; but this does not preclude the 
right of subsequent legislation to permit by speciaI charter the railroad 
to appeal without paying the assessment until final judgment. R. R. 
u. Ferguson, 70. 

3. Same-Final Judgment-Taking of Propertg-Compe~~sc~fio~i-Conatitu- 
tional Law.-Where a legislative charter of a railroad company re- 
quires the company to pay the assessment for  the right of way into 
court before acquiring the right to construct its road thereon pending 
appeal, and thereafter, and subsequent to the general statutes on the 
subject, an amendment is made by the Legislature, permitting the 
company, after the amount of compensation has been fixed by certain 
proceedings provided for, to enter upon the lands for the purpose of 
consltructing its road without condemnation. I t  is not a taking of 
private property prohibited by the Constitution, for the title to the 
right of way does not pass until final judgment and compensation in 
accordance therewith. Ibid. 

4. Railroads-"Safety Appliance ActH--Power Brakes-Local Sbaitching- 
Interpretatiolz. of Statutes.-The requirements of the Federal "Safety 
Appliance Act," that  railroads in the operation of interstate trains 
nlust be equipped with a certain kind of brake, do not apply to the 
local switching of cars on the company's switch yard, and the failure 
of the company to provide them in such instances affords no evidence 
of actionable negligence in an action to recover damages. Instances 
where interstate trains are  being carried by switching crews from one 
location to ano~ther a few miles distant, its final destination, distin- 
guished. Worley u. R. R., 105. 

5 .  Railroads-Condemnation-JJeasure of Daw~ages-Diminished Value- 
Emiwent Domain.-Compensation to the owner of lands acquired by 
a railroad company in condemnation proceedings is reclnired by law, 
and includes indirect injuries to the land as  well as those of a physical 
kind which will directly diminish its value, and which are  capable of 
legal proof, and do not rest upon mere conjecture, speculation, or 
surmise. R. R. u. Manufactwing Co., 156. 



RAILROADS-Continrced. 
6. Same-Adaptation of Proper tlj-P~mpcctivc rsc2.-The coru~~ensatioil to 

he awarded tlie owner of l a l ~ l s  for a right of n-ily acquired thereon 
by a railroad company under condenmation proccedinqs must be full 
satisfaction for tlre diminution in value of the property as  a whole, 
considering the purposes for which it  mas used, and is not confined to 
the value of the property in  its prrsent s la te  and condition, but should 
be cxtendcd so as  to i~wlude its adaptation for future uses, and the 
deprcciatiou of tlie whole resnlting from tlie m e  of i t  part for railroad 
purposes. Ibid. 

7. Rail?-oads-Co?!dcmrc(ctio?~-itfeasro.~ of Daniagcn-Cottolc Ifills Rcttle- 
n%ent-Darnaqea to Pla~tt-Emplo~jccs-I~tcid~'~~tctl 7-sc.-Whert. x rail- 
road company has condemned tt riqht of wap orer  lands used for a 
cotton mill pl i~nt  and setllrruent, it is comlretent to prore. in shonin:. 
the consequent depreciation of the va111e of the whole property, that i t  
had been appreciably aEected to its detriment by noises, smoke, cin- 
ders, jarring, discomfort, inconveniences, and other like causes incident 
to the running of the trains on the right of way, ;tnd by the risks and 
dangtw of fire and injwy to employees and their cl~ildrcn : ;ind that 
the use of the right of way, became of such things, would disorganize 
its help and tend to drive its operatives away, by rendering their condi- 
tion uncomfortable, if not intolerable, requiring the snhstitntion of 
cheaper and inferior labor, thus lowering the stand:tr(l quality of thr  
output of tlre mills ; but tlie proof shonlrl h r  coufined to the geueral 
facts, excluding such particulars as  the nnrnber of hands the changed 
conditions would cause lo leave, and an estimate of tlepreciation in 
value, based upon a capitalization of the pay rolls ~ l i i c l i  \\ill be 
increased by the evil effects of the right of way and the trains upon 
the employees and their families Ibitl. 

8. Ratl~~oad.s-(~o.i1e7e~~~anotiorc-'C~ctrs111e of I)arric~gcs-('onzttzo~t Drttlr~((/~s- 
Spwiul Usc-Fwiinenf Doniuiu- The rule that  clam:~grs conllnon to 
a11 persons :tlong the line of a n  acqniretl right of xvny :Lrc not reewer- 
;able by the owner in condemnation proceedings does not apply when 
the land is taken and apgropriwted to a use vhich directly impairs 
its value by reason of the smoke, jarring, danger, etc., because of its 
pec~lliar nature or particular enjoyment, though not nccrssarily in a 
direct physical way. Ib id .  

9. Raat~oa(ls-,?fctts~b~.c of ~ c t ~ ~ t c c c / e s - l . ~ ~ . i ~ l t ~ r ~ c * r . - ~ p o n  the qncstion of 
cwmpensation to be paid the owner of lands for :t right ol wity :wquired 
under condemnation proceedings, it is c o n ~ ~ e t e n t  to show t11r valne of 
the lands, with their i n ~ p r o ~ ~ e r n e ~ ~ i r ,  or of the entire p1illlt, before aud 
after the t:tl<ing, as  te~idilig to show the (1ty)reciation cawuse thereby. 
I b ~ d .  

10. Railroutl.s-,\7c~(/Ii~~(~11r.~~-TracL.~-Tt~cs1,nssc.,-l~icct1sc~c.- P7rrc.c of 1)ccn- 
fpr-TVarwi?~c/s. -A railroad track is, in itself, a warning to those 
who use it, either a s  trespassers or licensees, of tlte danger of ~ ~ ; i l k i n g  
thereon, or of wing i t  as  a roadway, and requires them to obsrrrc the 
ordinary care that a prudent man under the circnmst:~~~c.cs v-onlrl n w  
to avoid injury from passing trains, :tnd to leare the track in time 
to avoid being injured thereby, 13~lit~1 the occasion arises. Trccc~llrcll 
0. R. R., 694. 

3 1 .  S'alr~e-Pcrle~xl~ians-#topping Tt.ai~.u.--,k railroad company has the 
su1)erior right to ibe nse of its tmclc over thnt of tresl);~ssers and 
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licensees walking thereon; and the employees of the company are not 

to stop the running of its trains for the public benefit when- 
ever they see a pedestrian upon the track in front of the moring train, 
and when there is nothing to indicate that  he mas not in full possession 
of his faculties. Ibid.  

12. Rail?~oads-Trespasse1'-Li~c~ksee-Neglige~cc-Evide~ce-Headlig7~ts- 
Crossivg Sigria1s.-While a railroad company does not owe it as a 
duty to a pedestrian using its track as a wallrway to give crossing 
signals, yet its failure to do so and to use a headlight a t  night may 
afford some evidence that the train was being negligently run, and 
sufficient to be considered in an action to recover damages for the 
negligent killing of a trespasser or licensee on the track and to be 
submitted to the jury under relevant circumstances. Ib id .  

13. Sawbe- Dzity of Trespasser- Corztributo?y Keglige?zce.-Where in an 
action to recover damages for the negligent killing of the plaintiff's 
intestate a t  night by the defendant railroad company's train running 
without a headlight, and not giring signals of its approach, the ques- 
tions as  to whether there was a headlight, or that the signals mere 
given, and whether the deceased should hare seen or heard the train 
with or without them, are for the jury, when they are  relel-ant to 
the issue and arise from the eridence: for if the deceased could haye 
seen or heard the train, and did not leare the track, when able to do 
so, his injury will be attributed to his own fault. Ib id ,  

14. Railroads-Trcspas8~r-H(iadlig7~t-Trai?~s Rirwning at  Aright--Ncgli- 
gcnce-Evidence-Coiftvib!~torl/ Fegligo?ce.-The running of a train 
a t  night without a headlight is some evidence of negligence, in an 
action to recover damages for the negligent killing by the train of 
the plaintiff's intestate, and may support a verdict adverse to the 
defendant, unless it  appears that the deceased actually saw or heard 
or. by the exercise of ordinary care for his safety, he could hare seen 
or heard the train, and should have avoided the injury, in conse- 
quence. Ib id .  

15. Sam?-Proximntc Cai/se.-Where injury is inflicted by a railroad com- 
pany's engineer on a person helpless on the track, which could hare 
been avoided by his esercise of proper care after he had or should 
have observed his helpless condition, this will not justify a n  affirma- 
t i re  answer to the issue as  to the defendant's negligence unless the 
negligence was the prosimate cause of the injury; nor will the con- 
tribntory negligence of the plaintiff justify a n  affirmative answer to 
that issue unless it  was the proximate cause of the i n j u r ~  alleged. 
Ibid. 

16. Railroads-3-cglige~ice -Fives - PI-csunzptiows - Buidewce - Trials - 
Nonsuit.-The application of the doctrine that  where a railroad com- 
pany has set out fire, causing damage to another, there is a presump- 
tion of negligence on its part, requires that there should be evidence 
that  the railroad company set out the fire; and where the evidence 
tends only to show that the defendant's depot caught fire during the 
night, which was communicated to the plaintiff's building and de- 
stroyed it, a judgment as of nonsuit upon the evidence is properlp 
allowed. Iiemp v. R. R., 731. 

17. Railroads-Neglige~tcc-E'videl?ce - Cordwood - Fig-es.-Corclnrood is a 
recognized and necessary commodity, with no extra hazards in its 
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transportation or shipment; and a railroad being compelled to receive 
it  when tendered for shipment, under a statutory penalty (Revisal, 
section 2631), and as  it is impracticable to store it  in a ~varehouse, it  
affords no evidence of negligence i n  communicating fire to plaintiff's 
building, when properly piled on the right of way, awaiting cars for 
shipment, in the absence of evidence that  the place a t  which it  was 
piled ?-+as an improper one, and i t  is not shown that  the defendant 
had originally set out the fire or was responsible for it. Ibid. 

18. Railronds-37eylige~ce-Pcdest~1in~~-Presumptions.-A4n engineer is not 
required to stop or slacken the speed of his running train upon seeing 
a pedestrian ahead of him on the track, in the apparent possession of 
his strength and faculties, and without information to the contrary ; 
for he may act on the assumption that the pedestrian will use his own 
faculties for his own protection and will leave the tracli in time to 
save himself from injury. Hill  T. R. R., 740. 

19. Bame-Helpless on Track-Duty of Enr/i~iee~-.-It is the duty of an 
engineer on a moving ,train, by reasonable watchfulness, to discover 
a man in front lying on the track or sitting on the cross-ties, in a 
helpless condition, or in a position of such evident peril that ordinary 
efforts on his part if exerted would not likely save him from injury. 
and when snch conditions are or should be observable by the engineer 
in the exercise of proper care and observation, he should stop the 
train by every available means short of endangering the lives of his 
passengers, resolving all doubts in favor of the preservation of h~iman 
life. Ibid. 

20. Sanze-Triats-Evidence-3io~?s~~it-Qziestos for Jury.-In an action 
to recover damages of a railroad company for the wrongful killing 
of the plaintiff's intestate a t  night, there v a s  evidence tending to 
show that the intestate was subject to epilepsy, and a t  times liable 
to attaclis in which he ~voulcl lose consciousness and fall, one of the 
fits haying occurred the day before he was killed; that the track a t  
the point a t  which the intestate was liilled and for a mile and a half 
was straight; that the intestate was Billed a t  a place upon the track 
where one standing upright could  ha^-e been seen by a witness who 
was looking down the tracli a t  the headlight of the approaching train 
that killed the deceased, and who could not haTe seen the deceased had 
he been lying down on the track a t  the time, and that this witness saw 
no one there. Held, evidence sufficient to be submitted to the jury 
upon the question of whether the intestate, a t  the time he was killed. 
was in a helpless condition on the track, or whether the defendant's 
engineer, in the exercise of the care required, should have seen him 
and stopped the train in time to hare avoided the injury. Ibid. 

RATIFICATIOS. See Principal and Agent, 1. 

RECEIPTS. See Trusts, 10. 

RECEIVERS. See Corporations, 5, 7, 9 ;  Bills and Notes, 13;  Banks and 
Banliing, 1 : Contracts, 3 ; Trusts, 6, 9. 

Corporatio~t8-Re~~eivers-Title-Prio?~ Encunzbi-ances - Liens.-The title 
of a receiver of a private corporation to the corporate property relates 
back only to the time of his appointment, and i t  cannot direst the prop- 
erty of valid liens existing a t  that  time. Roberts v. Xfg. Co., 27. 
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RECORD. See Drainage Districts, 5 ; Pleadings, 11. 

REFERESCE. See Appeal and Error, 6 ;  Mechanics' Liens, 2. 
Rrfei.orc c-Report-Confirmation bu Courts -Pro Forma -Appeal and 

Ert or.--Where the referee's findings of fact are  supported by evidence 
and approved by the court, they are  not reviewable on appeal; and 
where it  appears that the court refers seriatinz to the findings of fact 
and conclusions of lam- of the referee and adopts them, i t  is not open 
to objection that he has done so pro forma, for he is not required to 
state his reasons therefor. Spruce Co .v. H a p s .  254. 

REFORMATION. See Pleadings, 12 : Wills, 14 : Appeal and Error, 33 ; Eqnitr. 

REGISTRATIOS. See Deeds, 16, 10, 20; Corporations, 2, 4 ; Trusts, 1, 3. 

RBMAISDERS. See Wills, 1, 2, 3. 

REXOT'AT, O F  CAUSES. 
T ~ m s f t r e ~ ~ c e  o f  Cause ---Omissions 611 Transcript -Record E ~ i d e n c e  - 

1~du?jit-O~~dcrI's-RernovaZ o f  Causes.-Where a new countr is cre- 
ated and causes of action a re  transferred thereto, and it appears that  
one of them was in claim and delix~ery, whereunder the defendant's 
property was seized and replevied, but the papers had not been trans- 
ferred with the other papers. the judge may. without aff ida~it  of the 
plaintiff, make an order directing an amended or supplemental tran- 
script to be sent, including the claim and delivery papers, when it  
appeared from the record that  they were missing. 1T7illzikls u. VcPha i l ,  - - 338. 

REPLEVY BOND. See Attachment. 

RESCISSIOS. See Contracts, 1. 

RES IPSA LOQUITVR. See Naster and Servant. 2 .  

RESTRAINT OF LIARRIAGE. See Deeds, 34. 

RESTRAIR'T O F  TRADE. See Contracts. 19, 20. 

REVISAL. (See various headings of subjects for greater accuracy.) 
CH. 

89. Chapter 149, PubIic Laws of 1913, does not repeal this chapter of 
Rerisal. School Conzrs. u. Board o f  Edzccatio??, 196. 

SEC. 
366. ,lbsence from the State for a year or more of a party pleading the 

statute of limitations will not be counted in his favor, though pro- 
ceedings ill rews mill lie. Love v. W c s t ,  13. 

383. Claimant may acquire a new estate in lands by disseizin and accluies- 
cence. Xoore  t-. Curtis, 74. 

390. Claimant under tax deed barred in three years and is included under 
general statute. Jordan v. Simmons,  140. 

301. The absence of the mortgagor from the State for the statutory period 
suspends the running of the statute and raises no presumption of 
payment. Love v. Ti'est, 13. 

395. Sheriff's deed to land withont seal is color of title. Kivett  v. Gard- 
11 er, 78. 
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SEC. 

395 (10) .  Claimant under tax deed barred in three years. and such is in- 
cluded under general statute. dordar~ v. Sinzmons, 140. 

410. Clerk of court has power to enlarge time to plead in proceedings 
under Torrens Law, and also to make parties. Mu~trifactirri~i!/ Co. G. 
Spruill, 618. 

440. Evidence that  telephone operator collected and accounted to telegraph 
company in receiving messages for  the latter is some evidence of 
agency. Brotcn v. Telegrapl~ Co., 509. 

512. On appeal from clerk in proceedings under Torrens Law the Superior 
Court may make new parties and enlarge time to plead. A~rgg v. 
Greep~ville, 606. 

.515. Variance between allegation and proof held not material. I l r o m  v. 
Telegraph Co., 509. 

53.5. In  action for  breach of marrailty the suggestion of judge that the 
condition of horse be tested by driving was not an expression of 
opinion. Long v. Bgrd, G.58. 

539. Court's setting verdict aside in his discretion is in conflict .sit11 sus- 
taining a motion to nonsuit on the evidence. Riley 2;. Btone. 421. 

391. Case on appeal not in accordance with this section will be dismissed. 
Sloau v. Assirmnce Society, 257. ' 

641. Adrertiseinent for sale under mortgage should be made once a mel i  
for  four consecutive weeks. and not consecutirely for thirty days. 
Bankirrg Co. v. Leach, 706. 

774-5. Bond given to dismiss an attachment is a submission to the court's 
jurisdiction. alIitclt ell 0. LumDet- Co., 397. 

962. The presumption of fraudulent intent in conveyances from husband 
to wife is removed, and it  is reversible error to charge the defend- 
an t  must satisfy the jury by greater weight of evidence. 8hz1fo~~Z v. 
Cook, 62. 

980. The priority of a deed cannot be affected by a subsequently registered 
deed in trust formerly resting in parol. Truat Co. 0. Sterehie. 21. 

980. An unrecorded deed will not operate to estop a n  innocent purchaser 
of lands. sex to?^ 2;. Elizabeth Cit~,, 385. 

988. Copy of State's grant of land is competent ~ ~ i t h o u t  accounting for 
original: but upon affidavit of variance, court may order original 
produced, etc. Lwmber Co. v. Ltcmbcr Co., 80. 

1131. Priority of lien for labor performed refers to mortgages giren by the 
corporation. Roberts v. &Ialzwfactzir.i$ig Co., 27. 

1168. Pledgee of stock in private corporation does not lose his priority of 
lien because certificate has not beell transferred on boolrs. I:lcnklc?/ 
v. Candler, 16. 

1206. Contractor of a contractor not entitled to lien for labor perforriled for 
a corporation. I r o ? ~  Go. G. Bridge Co., 512. 

1206. A corporation acquires property subject to a prior registered most- 
gage, and it is not subject to the laborer's lien to the extent of the 
mortgage thereon. Roberts w. Manufactrc?-itzg Co., 27. 

1295. To tax prosecutors with cost of criminal action, they must be g i ~ e n  
notice and heard. S. v. Collins, 323. 
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SEC 

1384. Requiring clainlants against city to file claims has no application to 
~unliquidated damages and torts. Bug!/ 2;. GriJe~zui17e, 606. 

1623. When i t  appears one swearing to statement of goods sold and clelir- 
ered had no lmomledge thereof it does not raise the presumption. 
5 a l l  v. Kelly,  717. 

I 
I 1625. Itemized account duly sworn to is prima facic eridence of amount 
I due. Carr v. Alexander, 663. 

1631. When affiant t o  book account for goods sold and delivered to lunatic. 
etc.. is an interested party, aficlavit shonlcl be disregarded. Xu71 v. 
Kelly,  717. 

1662. Depositions clestroyed before opened are  not competent. and cannot be 
testified to. Lumber  Co. .I;. L u n ~ b e r  Co., 80. 

1696. I n  easement in lands covered by navigable waters only acquired nncler 
I the statutory restrictions. R. R. n. R7au, 1. 

1699. A grant of State's land previously granted is ~oicl ,  and not "color." 
I T a l k e r  v. Parker,  1.50. 

1707. Requisites of statement to  be filed by the enterer with the entry taker 
of State's lands. Ibid.  

1708. Entry taker of State's lands mnst came copy to be posted. etc. TT7w11ier 
v. Parker,  160. 

17011. Clerk of court issuing notice to the enterer on State's land to shon- 
cause, thus raising issue of fact. Ibid. 

1893. Land once granted by the State does not thereafter become vacant 
and unappropriated. Ibid. 

2017. One contracting to cut and haul logs, after standing timber has been 
felled, has a lien thereon while in his possession. Thonzas 1;. 31o- 
rill, 623. 

210'7. Special probate of wife's deed to husband is constitutional, and non- 
compliance renders deed roicl. But ler  v. Butler.  384. 

2239. Indorser may expressly or impliedly 1rai.c-e notice of clishonor. Bawk 
a. Johnso??. 526. 

2259. Indorser may expressly or impliedly \mire notice of clishonor. Ibid. 

226d-1. Indorser may expressly or impliedl~ waire notice of dishonor. Ibid. 

2270. Indorser may expressly or impliedly waive notice of dishonor. Ibid. 

2347-S-30-31-32. A notary public is a public officer. S. v. Knight ,  333. 
2383. Cannot be construed with ch. 967, Lams of 1907, so as  not to require 

license of purchaser of oysters from owner of prirate beds. S. 2;. 

Sermons,  286. 
230;. This does not apply to one buying oysters from oTrner of prirate beds. 

Ibid.  

2411. By applying for  license when its issuance is forbidden does not justify 
buyer of oysters in  continning his business. Ibid.  

2411. This section does not apply to one who buys oysters from owner of 
private bed. Ibid.  

2366. Legislature may permit raiIroad to enter upon right of way before 
paying assessment to owner. R. R. v. Ferguson, 70. 
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SEC. 

2567 ( 4 ) .  Legislature mag permit railroad company to enter upon riglit of 
way before paying assessment to owner. Ibid. 

Legislature may permit railroad company to enter upon right of way 
before paying assessment to owner. Ibid. 

Timber received for shipment by railroad and piled on right of way 
does not, in itself, afford evidence of negligence when it  catches afire 
and coinmu~licates i t  beyond right of may. Kenzp v. R. R.,  731. 

The offices of mail carrier and constable come within the meaning of 
the Constitution. Groves v. Bardell, 8. 

By statute, the solicitor was given salary in lieu of full fees paid by 
solvent. and half fees paid by county for  insolvents. Thomas v. 
LWer7-ilL, 623. 

County may purchase land a t  tax sale without foreclosure. Rivctt u. 
Gardner, 78. 

Sheriff's deed to land without seal is color of title. Ibid. 
Where names of se~reral beneficiaries in a clause of a will hare been 

erased, their shares go under the residuary clause. Bal-ficld 2;. Carl-, 
574. 

Indictment need not charge place offense was committed. S. 7'. La)!- 
caster, 284. 

Indictment need not charge place offense was committed. Zbitl. 

3276 ( 3 ) .  State may appeal from order quashing indictment. Ibid. 
A tenant or cropper is not a servant within n~eaning of this section. 

S. v. Etheridge, 263. 
Where proof fails to correspond with offense charged in the indict- 

ment, solicitor may send another bill and hold defendant to ailsIyer. 
8. v. Gibson, 315. 

Willful failure of sheriff to return civil or criminal process is a mis- 
demeanor. S. v. Berry, 371. 

Willful failure of sheriff to return civil or criminal process iu a mis- 
demeanor. Ibid. 

Willful failure of sheriff to return ciril or criminal process is x mis- 
demeanor. Ibid. 

Where words admit of a slanderous interpretation, but are  ambigu- 
ous, they become a question for the jury. S. v. Hozm~7,  312. 

Superintendent of cotton mills is not on his ow11 premises while carry- 
ing concealed weapon within meaning of section. S. c. Bridqcra, 309. 

Selling furniture upon the method employed in this case is a lottery. 
S. c. Lipkin, 26.5. 

To establish a public easement over lands there must be a dedication 
and acceptance by the municipality. S. u. Ha?jnie, 277. 

The issue being whether application to enter children in white schools 
were children of Indian blood, i t  is immaterial whether they had 
complied with this section. Goins v. Indian Tmi?zi?~g Sc71ool. 736. 

4503n. (Fell's). Does not give monopoly to physicians, etc. Those frow whom 
license required defined. S. v. SiZer, 314. 
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REYISAGCont inmd.  
SEC. 

4.505h. (Pell's). Does not give monopoly to physicians, etc. Those required 
to take out license defined. Ibid. 

450Sm. (Pell's). Does not give monopoly to physicians. etc. Those required 
to take out license defined. Ibid. 

RIGHTS OF WAY. See Railroads, 1, 2. 

RIPARIAK OTVSER. See Savigable Waters. 2. 

ROADS. See Highways. 

ROBBERY. See Homicide, 6. 

RULE IN SHELLEY'S CASE. See Wills, 2. 

RULE OF PRUDEST MAN. See Master and Servant, 9, 12 

RULES OF COURT. See Appeal and Error, 16, 48. 

SAFE APPLIASCES. See Master and Servant. 9, 18. 

SAFE PLACE TO WORK. See Master and Servant, 5,  6 ,  8. 24. 

SAFETY APPLIANCE ACT. See Railroads, 4. 

SALES. See Wills, 14;  Costs, 1 :  Trusts, 1 7 ;  Taxation, 2 ;  Tendor and Pur- 
chaser, 8 ; Deeds, 24. 

SCHOOLS. See Issues. 
1. Schools-Apportionrt~erit of School Funds-Private Laws-Apportion- 

m e n t  P e r  Capita-Interpretatior~ of Statutes.-Chapter 149, Public 
Laws 1913, is upon its face amendatory of chapter 89 of the Rerisal. 
specifying the sections upon which it acts without reference to section 
1029 therein, and as it  does not purport to repeal any of the sections 
of said chapter 89, i t  is construed to leave the provisions of section 
4029 in force, to the effect that  the provisions of chapter 89, Rerisal, 
shall not apply to any township, city, or town now levying a special 
tax for schools and operating under special lams or charter. Hence 
chapter 324, sec. 207, Private L a m  1907, prol-iding for the apportion- 
ment from the public school funds of Mecklenburg County per capita 
for the public graded schools of the city of Charlotte, and as brought 
forward and explained by the L a m  of 191.5, is not repealed by said 
chapter 149. Public Laws 1913, requiring the apportionment "so as  to 
gilire to each school in the county for each race the same length of 
school term, as near1)- as  may be, each year." School Commissioners v. 
Board of Edtrcntion, 196. 

2. Same-Co?~stitutional Law.-Revisal, sec. 4029, providing that chapter 
89 of the Revisal shall not apply to townships, cities, or towns now 
levying a special tax for schools under special laws or charters, and 
chapter 324, see. 207, Private L a m  1907. providing the apportionment 
from the county school funds to the city of Charlotte shall be per 
capita, do not contravene Article IX, sec. 2, of the State Constitution, 
providing for "a general uniform system of public schools," etc. Ibid. 

3. Sc7100l Districts-Counties-State Agencies.-Counties a re  mere agen- 
cies of the State, and the Legislature has authority to create school 
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districts solely in one or p a r t l ~  in tn-o counties and abolish them a t  
will. X a r s l ~  v. EarZu, 465. 

4. Same-Enlargirty and Redztciug Districts-Taxutiol! - Coustitutior~al 
Law.--Where under legislative enactment a school district has been 
enlarged upon approral of its voters, a bond issue for school pur- 
poses favorably passed upon and taxes levied therefor' and the col- 
lection thereof placed in the hands of a duly authorized collector, the 
collector may not be enjoined by the taxpayers liring in the territory 
taken in, on the ground that the Legislature, by a subsequent act, has 
again restricted the district to its former limits, the taxes sought to be 
enjoined being those due before the latter enactment became effectil-e. 
Ibid. 

5. Sarne-Rack Tares-Iiltci pretatio~i of Statutes.-Ch. 483, Private Laws 
1913, extending the limits of Aulander School District to take in cer- 
tain outlying territory, provided the proposition be favorab l~  roted 
upon by the voters of the proposed district, and chapter 424 of the 
same l a m ,  making the school district coterminous with the boundaries 
of the town, may stand together in their interpretation. Ibid. 

6. Sclzools-111dia~zs-I~rterpretatiolr of Statutes.-Lam of 188.5, chapter 
51, proriding for separate schools for  Croatan Indians of Robeson 
County. claiming to be descendants of a friendly tribe once residing 
in Eastern North Carolina, and chapter 400, Laws of 1887, striking 
out the  word^ "Croatan Indians" wherever they appear and inserting 
in lien thereof the words "Indians of Robeson County," and the last 
named act amended by chapter 223, Laws 1913, striking ont the m-ords 
"Indians of Robeson County" and inserting in lieu thereof the ~ r o r d s  
"Cherokee Indians of Robeson County," do not restrict the pupils of 
the school to the children of the Croatan race who resided i11 that 
county in 1883, but include within their meaning those who hare 
become residents within the limits of the school district in good faith 
from other or adjacent or neighboring territory. Coit~s a. I~zrlian 
Trainilly Scliool, 736. 

SEALS. See Contracts, 10 ; Taxation, 1. 

SELF-DEFENSE. See Honlicide, 4. 

SETTLEMENT. See Railroads, 7. 

SHERIFFS. 

1. Crinbitlal Lazc - Irzdictn~ent - Sllel-iff's Ref ~ i t - i r  07 Civil P1-occs.r.-The 
willful failure of a sheriff to return process directed to hi111 from the 
Superior Court is made a misdemeanor by the prorision of Revisal, 
see. 3604. and aplklies to ci~-i l  as  well as  criminal process. its placing 
under the title of "crimes and punishments" being irreleranr in con- 
struing the language employed; and this interpretation is also appli- 
cable under Rerisal, secs. 3676, 3692. X. 1;. R. R.,  145 x. C., 498, cited 
and distingnishecl. X. v. Bervy, 371. 

2. Sro~re-Covlrpt 1nteiit.-It is unnecessary for an indictment against a 
sheriff' for willful failure to return legal process directed to him to 
allege a corrupt intent. Ibid. 

SHIPNENT. See T'endor and Purchaser, 3. 
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SOLICITORS. See Statutes, 8. 

SPECIAL REQUESTS. See Evidence, 6. 

STATE REGULATIONS. See Intoxicating Liquors, 3. 

STATE'S LAND. See Navigable Waters, 1, 3 ;  Public Lands, 1, 5, 7, 8, 9, 11, 
12, 13. 

STATUTE O F  FRAUDS. See Contracts, 6, 15. 

STATUTE O F  LIMITATIOT\'S. See Limitation of Actions, 1 ; Lotteries, 1, 4 ; 
Xaster and S e n a n t ,  19 ; Navigable Waters, 3 ; Officers, 1, 2 ; Public Lands, 
7. 8, 9. 

STATTTES. See Railroads, 2, 4 ;  Taxation, 2, 3 ;  Trusts, 4, 6 ;  Appeal and 
Error, 22, 24; Courts, 8,  9, 12 ;  Criminal Lam, 12 ;  Schools, 5 ;  Deeds, 
8,  20 : Commerce, 7 ; Easements, 2, 4 ;  Fish and Oysters, 2, 4 ;  Indict- 
ment, 2 ;  Elections, 1 ;  Commerce, 1, 2, 3, 4, 6 ; Jndgments, 10 ;  Master 
and Servant, 21 ; Attachment, 1 ; Contracts. 19 ; Drainage Districts, 
1. 3, 5, 7 ;  Health, 1; Highways, 3 ; Husband and Wife, 1, 2, 3 :  Logs 
and Logging, 1 ; Schools, 6 ;  Tendor and Purchaser, 11 ;  Municipal Cor- 
porations, 9 ; Torrens Lam, 1; Trials, 1 6 ;  Wills, 10 ;  Carriers of Goods. 
1 ; Pleadings, S ; Telegraphs, 11 ; Liens, 1 : Intoxicating Liquors. 3. 

1. Statutes, Intefpretation of-Anzbigicit?]-Language Used - Legislative 
Igzter~t-Public Policu-Power of Corcrts.--d statute should be con- 
strued with reference to the whole or related subjects of other stat- 
utes of ~ h i c h  i t  is a part, and when ambiguously expressed, the 
courts, in proper instances, may consider injurious consequences as  
affecting the public in its business; but where the statutes are con- 
sistently, plainly, and clearly expressed, no need for construction 
arises, i t  being within the province of the Legislature to  declare the 
public policy of the State, and of the courts to construe the statute 
so as  to gire effect to the legislative intent as  gathered from the 
language used. Roberts v. Xfg. Co., 27. 

2 .  Statutes - Decla~'atoru-Interpretation - Vested Rights -Retroactive 
Laws.--Statutes which deprive citizens of their rights under former 
laws should not be construed to be retroactire unless the legislative 
intention to that  effect clearly appears therefrom. State e. Hayrrlc, 
277. 

3. Statutes-Co~lstittitio??aZ Lcrrr-Crin~inal La~c-Appeal and Er.rol.- 
Where a statute unla~vfully declares a private cartmiy over the lands 
of the owner a public mty, and makes an obstruction thereof by the 
owner punishable under the criminal law, a conviction thereof by 
the owner in the Superior Court will be set aside on appeal. Ibid. 

4. Water and T a t e r  Cor~rses-Water Potcers-Interurban Railtcays- 
Easements-Condemnation-Interpretation of Statutes.-Chapter 94. 
Laws 1909, amended by chapter 302, Laws 1907, authorizes street and 
interurban railways companies, under certain conditions, to acquire 
by condemnation, in the manner prorided for railway companies, water 
rights or other easements which a re  necessary to fully d e ~ ~ e l o p  their 
water power on unnavigable streams flowing by their lands, etc., which 
is further amended by chapter 94, Laws 1913, with proviso that this 
right sliall not extend to any water power, right or property of any 
person, firm or corporation engaged in the actual serrice of the general 
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public, where such power, right or property is being used or held to 
be used or developed for use, or in connection with or in addition to 
any power actually used by such person, firm or corporation serving 
the general public. Held, a public-serrice corporation, chartered by 
name of interurban railway, owning lands on one bank of a n  unnari- 
gable stream, cannot condemn across the stream and take the water 
rights held in the stream by another such and adjoiniaq public-service 
corporation, when it appears that the defendant holds its lands across 
the stream for the further use of supplying power to operate its electric 
light and power plant, with which it  is supplying such light and poxrer 
to its patrons: and where there is evidence tending to show the exist- 
ence of such facts, the question is a mixed one of fact and law for the 
determination of the jury;  and the refusal of the trial judge to submit 
appropriate issues thereon is rerersible error. R. R. a. Oates, 164 
N. C., 172, cited and appro~~ed .  R. R. a. Light and Polr;er Co., 471. 

5 .  Statutes-Interpretatzm-Intent.-When construing a statute the words 
used therein will be giaen their ordinary meaning, unless it appears 
from the context that they should be take11 in a different iense: and 
where the statute is plainly and unambiguously expressed, con\ eying 
a single, definite, and sensible meaning, where no construction is 
allowable, its intendment must be ascertained from the lallguage used, 
and a literal meaning given it. Abernefhg v. Comi-s., 631. 

6. Same-Words Omitted.-When i t  is necessary to carry out the clear 
meaning of a statute, and to make i t  sensible and effective, the court 
may interpolate the words necessary thereto, which were evidently 
omitted, as appears from the context, or silently understand them to be 
incorporated in it. 3'01-tune v. Conzmissioners, 140 S. C., 322. Ibid.  

7. Statutes-Interpretatiow-In Par i  Xate?.ia.-To ascertain the mischief 
which an act of the Legislature was intended to remore, ir: is permis- 
sible, in the interpretation thereof, to consider other statutes, related to 
the particular subject, or to the one under construction. Ibid. 

8. Same-Solicitor's Salwri~s-Fees.-,& legislative enactment created a 
recorder's court in a certain connty, giriilg it  extensire jurisdiction 
of criminal offenses committed therein, and also enacted a law direct- 
ing the county commissioners to pay the solicitor of the district six 
hundred dollars annually "in lieu of fees now provided by law." Hcld, 
construing these two statutes together, that the Legislature intended 
to compensate the solicitor for the fees he would be deprived of by the 
establishment of the recorder's court, by paying him a sum certain as a 
salary in lieu of all fees, whether full fees paid by solrents or half fees 
paid by the county for insolrents (Revisal, section 2768). upon con- 
victions had. Ibid. 

9. Strfiac-Irnplicatio~i.-Interpreting an act  directing the county commis- 
sioners to pay the solicitor in that district six hundred dollars "in 
lieu of fees now provided by law, which the said solicitor would receive 
from the said county . . . on account of convictions in the criminal 
courts of the county by said solicitor" : Held, the intent of the Legis- 
lature unmistaliably being that the stated salary was to be in lieu of 
all fees, including the half fees paid by the county for insolvents, i t  is 
necessarily implied that  all the fees shall be turned into the connty 
treasury to increase its general fund, the fees that he would otherwise 
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h a ~ e  received haring been colllinutecl in this way. and the county 
receiring the fees in return for the salary paid. Ibid. 

10. Statutes-I?? te~,p~.ctation-I~tten t-Afidavits of Legislators.-The intent 
of the Legislature is expressed in the statute, and must be ascertained 
from its words ; therefore. affidarits of Senators and Representatives 
in the Legislature as to its nleaniilg will not be considered for the 
purpose of construing it, where construction is necessary. Ibid. 

11. Statutcs--I11te~~pretaftor~~~4fldccvit~-Intet and _Ileanilzg.-In inter- 
preting a statute it  is not permissible to show its intent and meaning 
by affidarit of legislators, for such must be gathered from the act 
itself. Coins v. Indian Tta i~~iwy Scliool, 736. 

STEAMBOATS. See Deeds, 33. 

STREET RAILWAYS. See Electricity, 1. 

STREETS. See Deeds, 18, 19, 39, 40 ; Pleadings, 9 : Muuicipal Corporations, 1. 

SUBSCRIPTIOSS. See Contracts, 5, 6 ;  Trusts, 6, 9. 

SUFFRAGE. See Constitutional Law, 3, 8. 

SUhIAIONS. See Process. 

SURVEY. See Deeds, 6 ;  Public Lands, 1, 6. 

SWITCHING CARS. See Commerce, 6 ;  Railroads, 4. 

TAXATIOK. See Schools, 4, 5 .  
1. Tamtion-Tax Deeds-Seals-"Color"-Irregtclar Deeds-Limitation of 

Aetro?ts.-Sheriff's deed made to lands bought in by the county at a 
sale for taxes purporting to convey the lands is color of title for the 
purchaser from the county, though lacking a seal, and the purchaser's 
sufficient possession thereunder will ripen into an indefeasible title. 
Semble, the pnrchaser's possession for  three years under an irregular 
sheriff's deed ~rou ld  be sufficient. Re~*isal, secs. 2909, 393. Kinett v. 
Gardner, 78. 

2. Tazatio~z-Taz Deeds-Sales-Pl~rchased by C o t l l l t ~ - ~ o 7 ~ e ~ l o S t l ~ e - ~ ? & -  
terz~retation of Stattctes.-A county may become the purchaser of lands 
a t  its sale for taxes without resorting to foreclosure. Re\-isal, see. 
290.5. Ibid. 

3. Taxation-Tar Deeds-Limitation of Actions-Interpretation of Stat- 
utes.-The three-year statute of limitations bars the right of action in 
favor of a claimant under a tax deed (Pell's Revisal, sec. 2909), and 
the general statute, Revisal, secs. 390-395 ( l o ) ,  is broad enough to 
include actions for and against such claimant, and bars the right of 
action after the time stated in the general statutes from the execution 
of the tax deed. Jordan v. Xirnnzons, 140. 

4. Taxatio?z-Pleadi?igs-Tax Deeds-Linzitation of Actions.-The three- 
year statute of limitations in f a ~ o r  of or against the claimant under 
a tax deed to lands must be properly pleaded to be made available. 
I b  id. 

5 .  Taxatio~z-Tar Deeds-Lintitation of Sctio~zs-Possession.-Sewiblc, the 
three-year statute of limitations may not be successfully pleaded by 
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the claimant under the t a s  deed against the original onuer in posses- 
siou of the lands. Ibid. 

6. Taxation-Tax Deeds-Purchnser-I5usba1~d and Wife.--A wife may 
become the purchaser of her husbaad's land under a sheriff's sale for 
taxes, paying for the same out of her separate funds, and acquire the 
title as a third person may do. Ibid. 

7. Taxatiorc-Co~~ntzes-Dog Tua-Licenses-Police Reglrlatio~rs-Constitu- 
tiorzul Laic.-h statute imposing a specified tax up011 all persons 
owning or lieeping a dog within a certain county is for the privilege 
of keeping the dog therein, and comes under the police regulations uf 
the county. It is therefore constitutional and ualid, and will not be 
restrained. Scrcell 7;. Creerc, 402. 

8. Same-Ut~iToirr~ity.-The constitutionality of a legislative enactment 
nniformlj- imposing a tax upon persons owning or Beeping dogs within 
a certain county is not affected by the fact that the act does not apply 
to all counties of the State. Ibid. 

9. Taxation-Distributior~ of Proceeds-Legislative Discretiotl-Constitu- 
tiovial La%c.-The distribution of the proceeds derived from the impo- 
sition of a tax is a matter within the discretion and judgment of the 
Legislature, and nil1 not affect the constitutionality of the act. Ibid. 

TAX DEEDS. See Taxation ; Deeds, 33, 

TAX VALUES. See Appeal and Error, 1. 

TELEGR-APHS. 
1. Telegraph - Valid S'tipulatiott - Corztl'acts - Written Demand -Suit 

Brought-Reasor~able Complia~~ce.-The stipulation on the back of a 
telegram requiring that a written demand within sixty days be made 
on the company for damages claimed for its negligent transmission 
or delirery is reasonable and valid and subject to reasonable enforce- 
ment; and ~uhere action has been begun within the time stated, it is 
equivaleut to the required notice. Jfasox v. T'clegrapl~ Co., 229. 

2. Sanae - Tico Xcssages -Demand as  to One.-Where suit has been 
brought against a telegraph company for damages for negligence in 
handling two telegrams upon the same subject-matter, within the sixty 
clays stipulated upon the message blank, sent within five days of each 
other, and coluplaint filed a t  the proper term of court, i t  is held that 
the terms of the stipulation have been reasonably complied with, and 
this is not affected by the fact that within the sixty days the plaintiff 
had made demand only upon the second message: and where recovery 
is had only upon the first one, the defendant cannot reasonably object 
upon the ground that it  had been misled. Ibid. 

3. Telegraphs-Delivery to Company-Pri~bcipal and Agent-Evidence.- 
I n  order to hold a telegraph company liable in  damages for the non- 
delivery of a telegram, i t  is necessary to show that it  was received 
for the company by some one of its agents haring express or implied 
authority to do so, which does not appear in this case, the eridence 
tending only to show that the one to whom the message was delivered, 
from a train en route passing a station, was lcnown to the person 
delivering i t  to have had some connection with a railroad company or 
the defendant telegraph company a t  some other location and time, and 
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had been in the defendant's office. and that he receipted and received 
the money for the transinission of the message. saying it  \~oulil  imme- 
diately be sent. Hortse v. Teleqrnpl~ C'o., 242. 

1. Telegvupl~ - T ~ ~ z ~ i s r n i s s i o ~ ~  - Ternzi?iaZ OfJice - Csaal Xethod - Scgli- 
ycticc..-When a telegram received for transmission and delirery is 
sent by the company to one of its offices, not the usual one for delivery 
a t  a certain place near by, and the delivery attempted there by phone, 
the measrrre of the c*ompany's d u t ~  to make a prompt and safe d e l i ~ e r ~  
is increased, and where there is eridence that  by reasonable effort to 
deliver a t  its proper office the delil-ery would h a ~ e  been made in time 
to hare  avoided the injury complained of in the action, the question 
of defendant's negligence sho~rld be submitted to the jury. VedZitl, v. 
TcZ. Co., 495. 

5. Salnc-Evideiic3c-TI iuls-Questionr for d u ~ y - I n  a n  action to recover 
damages for mental anguish from a telegraph company for its alleged 
negligent failure to deliver a telegram accepted by i t  for tr,~nrmission 
and delivery, and addressed in the care of Rosemary MilIs, there was 
evidence tending to s h o ~  that it  had a regular office where it  cus- 
tomarily delirered messages a t  the address given, both by lhone and 
messenger service ; that addressee was well known and within the free 
delirery limits of this office, but that the defendant transmitted the 
message, contrary to its usage, to another town some short distance 
a ~ r a y  ; that its agent there attempted to deliver the message by phone, 
but made slight inquiry there to find the addressee, and then tele- 
phoned the message to anotber mill in the vicinity, to one of the same 
surname but of different given name ; being subsequently informed 
that the addressee was not located a t  this mill, that  she IT-as a t  another 
mill in the vicinity, to which the message had been originally ad- 
dressed, and conld be communicated with. replied thereto that the 
message had been already delivered; and i t  further appearing that  
the sender's address had been left a t  the receiving point, who there- 
after, upon inquiry, m s  informed by the company's agent that the 
message had probably been delivered, for, if not, a senice message 
would hare been receired: Held, sufficient evidence to be submitted 
to the juqv upon the question of defendant's actionable negligence in  
failing to deliver the message, especially as  afterwards the company 
~ a s  informed, a t  the place of destination, that  sendee was there and 
j~ould  be brought to the telephone to receil-e the message. and this offer 
was iqiored. Ibid. 

6. Tc7cgvaphs-Effovts to De7iz;o-El;ide1tcc-3~egZiger~ce.-R'here a tele- 
graph company has accepted for transmission and delirery, orer its 
own and a telephone line, a telegram addressed care of Rosemary 
Jiills, i t  is i ts duty to make reasonable effort to deliver the message 
by phone or messenger a t  the place specified when within its free de- 
l i ~ e r y  limits, if such service was required for its delivery; and u i ~ l e r  
the circumstances of this case, it  is held that its failure to have done 
so is evidence sufficient to take the case to the jury upon the question 
of its actionable negligence. Ib id .  

7. Tc7egraphs-Cot~t~~ibii to1~u hTegZige~~cc-I~~acc~i^nte  Address.-Where it 
appears that a telegraph company, by the exercise of the care required 
of it, could have delivered the message, the subject of the snit, though 
inadeqnately addressed, contributory negligence in not giving a more 
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definite or accurate address cannot successf~~lly be interposed as a 
defense, especially where no inquiry was made of the sender for a 
better address. Ibid. 

8. Teleyl aphs - Xessayes Collect -Acceptance of 11Iessage - Evidence- 
A70wdclz?;e~-y-Przma Facie Case-Burde~~ of Proof.-Where a tele- 
graph company accepts a message for transmission and delirery n here 
the tolls ha1-e been paid or without demanding their pa3 ment on deli1 - 
ery thereof, and there is eridence that the message had not been clelir- 
ered, a pl m a  facie case of negligence is made out in plaintiff's  fa^ or, 
calling upon the defendant to show matters in excuse. Ibzd. 

9. Teleg~,aphs-ATeglige~tce-I~tst? uctions-Pro~irnatc C1ause.-In an action 
to recorer damages for mental anguish for the alleged negligent delay 
of a telegraph company in delirering a message, thereby prerentiug 
the plaintiff from attending the funeral of her mother, an instruction 
by the court that  the plaintiff must show the negligent failure of the 
defendant in not delivering the message ; that this must have prevented 
plaintiff from attending the funeral, and thereby hare caused the 
mental anguish, is sufficient upon the qnestion of proximate cause. 
Ibid. 

10. Telegraphs - I+iwipal aiid Agei~t - Telephoitcs - Local Operator.- 
Where the local operator of a telephone company a t  a point where a 
telegraph company has no office, is also the agent of the latter com- 
pany to receive messages there and telephone them to a near-by town, 
to the ofice of the telegraph company for transmission and delivery, 
the receipt by the local operator of such messages is a receipt thereof 
by the telegraph company, making i t  liable for  the actionable negli- 
gence of the local operator in not promptly telephoning them. B ~ I C ? L  
9. Tel. Co., 609. 

11. Same-Trials-Bvidel~ce-Statutes.-Where there is evidence tending to 
show that the local agent of a telephone company customarily received 
messages from its subscribers, to be telephoned to the office of a tele- 
graph company a t  a near-by ton7n for transmission and delirery oT7er 
the latter's system, made out tickets therefor against the telegraph 
conlpaily and collected for the telegrams a t  the end of the month and 
remitted the money to the telegraph company, it  is held sufficient to be 
submitted to the jury upon the question of whether the agent of the 
telephone company was also the agent of the telegraph company. Re- 
visal, see. 440 ( 1 ) .  Ibid. 

12. Xan~c-Telegranzs-Delay i n  Delivery-Torts.-In an action to recover 
damages of a telegraph company for the alleged negligent delay in 
the delirery of a telegram, whereby the plaintiff, the addressee of the 
message, mas prevented from attending the funeral of her sister-in- la^, 
there n-as eridence in the defendant's behalf tending to show that the 
plaintiff could have taken a later train or have hired an automobile a t  
the cost of $10 and have reached her destination in time to hare 
avoided the injury;  and in plaintiff's behalf, that she could not have 
made the necessary preparations in time to have taken that train, or 
hal-e obtained the money from her husband necessary for her to hare 
done so;  and that she could not have afforded to h a ~ e  hired an auto- 
mobile. Held, the question was properly submitted to the jury as  to 
whether the defendant's negligence nTas the proximate cause of the 
injury, and whether the plaintiff had done what she reasonably could 
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TELEGRAPHS-Con tinued. 
to have aroiiled the injury or minimize her damages. Weeks a. Tcl.  
Co., 702. 

13. Telegraphs - Rclatio?zsliip-Affection-Evide,~cc-Declarations.-In a n  
action to recoyer (lalnages for mental anguish caused by the failure of 
the defendant telegraph company to promptly deliver a death message 
to the plaintiff, the sister-in-law of the deceased, evidence of the s tate  
of feelings having existed between the plaintiff and deceased a re  
directly relevant to the issue; and both the conduct of the parties 
towards each other and their conversations and declarations about the 
other are  usually admissible, the limitation being that  they should have 
been a t  a time and under circumstances to exclude any reasonable 
suspicion of thpir sincerity. Ibid. 

14. Same-Corrobo? ation.-Where the plaintiff sues a telegraph company 
for damages for mental anguish for its alleged negligent delay in 
delivering a telegram announcing the death of a sister-in-law, and 
evidence has been introduced which tends to show the close regard 
and affectionate feeling that had esisted between them, testimonr 
of the husband of the deceased as  to this state of feeling, and that 
his wife desired his sister to  hare their little bog in case she died, 
was competent, either as  direct e17idence or in corroboration of the 
evidence of aft'ection having existed between the deceased and her 
sister-in-law. Ibid. 

TELEPHONES. See Telegraphs, 10. 

TENANT. See Master and Serrant,  19. 

TENANTS I N  COMMON. See Pleadings, 3. 
Actions-Tenants in Cornnzon-Title ~enie'd-~ecozjer~.-A tenant in 

common may recover his interest in the lands held in common, on 
denial of his ownership, and, as  against a trespasser who is a stran- 
ger to the common title, he may in proper instances be allowed to 
recover the entire proyerty. TayIor v. Meadotvs, 124. 

TENDER. See Deeds. 47. 

TIMBER. See Contracts, 16; Deeds, 1, 46, 47. 

TITLE. See Trespass, 1; Courts, 12, 13; Deeds, 22, 23, 2.3. 

TORRENS LAW. See Appeal and Error, 46. 
1. Torrens Law-Parties-Pleadings-Clerli of Cotbrt-Inte~pt-etatiot~ of 

Statutes.-The clerk of the Snperior Court, under the general pro- 
visions of Rerisal, section 410, has the authority to permit persons 
claiming an interest in  the land to be made a party defendant, and 
enlarge the time to answer, in proceedings to register a title under 
the provisions of chapter 90, Laws of 1913, known as  the "Torrens 
Law." M f q .  Co. 2;. SprtiiTZ, 618. 

2. Same-Superior Court Jzidge.-Cnder the provisions of chapter 90. 
Laws of 1913, linovn as  the "Torrens Law,'' the judge of the Superior 
Court is giren authority over the whole proceedings before the clerk, 
and to require reformation of the process, pleadings or decrees or 
entries, and therefore he has authority to allow parties defendant 
to be made and enlarge the time within which to file answers. Re- 
risal, section 312. Ib id .  
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TORTS. See Municipal Corporations, 7 : Corporations, 10 ; Telegraphs, 12. 
Negligeuce-Tort Peasol-s-Joi~zder-Parties-De?n?~r~~e?.-The wrongful 

acts of two or more persons concurring in producing a single injury, 
x i t h  or without concert between them, may constitute joint tort feasors 
of the persons so acting, and they, as  a rule, may be sued jointly or 
together, a t  the election of the plaintib ; and wherein the plaintiff, by 
proper allegation, has pursued the latter course, and a cause of action 
is stated against either of the defendants. a joint demurrer filed to 
the complaint is bad. Xipp v. Purrell, 551. 

TRANSFERENCE O F  CAUSE. See Judgments, 17 ; Removal of Causes. 

TRANSCRIPT. See Removal of Causes, 1. 

TRESPASS. 
1. Trespass-Title-But-de?~ of Proof.-The ~17eaBness of the defendant's 

title to land \%-ill not avail the plaintiff in a n  action of trespass involv- 
ing title, for he must recorer, if a t  all, upon the strength of his own 
title. Elliott v. R. R., 394. 

2. game-State Grants-Deeds and Colzaegcc?iccs-Color-Plaiqttiff's Eai- 
dence.-Where the plaintiff's own evidence, in a n  action of trespass 
on lands inrolving title, tends to show sufficient adverse possession 
of the defendant under color to  take the title out of the State and 
ripen it  in defendant, or in one under whom he claims, and the plaintiff 
is claiming the locus in quo by grant from the State, issued after the 
title had ripened. he cannot recorer. Ihid. 

TRESPASSER. See Railroads, 10, 12, 14. 

TRIAL BY JURY. See Injunctions, 1. 

TRIBLS. See Wills, 7, 8 ;  Vendor and Purchaser, 14: Carriers of Goods. 1, 
4 ;  Equity, 3 ;  Judgments, 22; Railroads, 16, 20: Larceny, 1 ; Com- 
merce, 8 ;  Master and Servant, 1, 2, 3, 4, 7, 10, 13, 21, 22, 27: ivegligence, 
3 ; Deeds, 26, 29, 38, 41 ; Appeal and Error, 1, 11, 14, 15, 27 ; Electricity, 
1 ; Evidence, 1 ; Homicide, 2 ; Municipal Corporations, 2 : Contracts, 14 ; 
Carriers of Passengers, 5 : Pleadings, 7 ; Telegraphs, 5 ,  11 ; Insurance, 
Life, 3 ; I~imitation of Actions, 3. 

1. Electricitg - TI-ials-E~idence-hions.2t-Qestos for  Jwy-Under 
the rule that the evidence should be considered in the Iight most favor- 
able to the plaintiff on a motion to nonsuit, the motion should be denied 
upon evidence tending to show that  the plaintiff was employed by the 
defendant to beep the machinery of its mill in operation, ~vhich was 
run by an electric motor, belts, shafting, etc., under the management 
and control of the defendant upon the inside of its mill: that the 
plaintiff was not an electrician and totally ignorant of the operation 
of the motor; that while replacing a belt, R-hich had fallen from its 
pulley, according to a method customary and linown to the defendant 
and which he had followed several years without injury, he was 
severely shocked and injured by catching hold of a n  iron pipe. which 
injury ~ o u l d  not have resulted if a ground wire without his knowledge 
had not been removed from the motor. Cochran v. Hills C'o., 67. 

2. Euidence-Rejected I?zstl-uctio%s.-It was incompetent, in this case, to 
show that  the court refused certain instructions in  another snit, the 
same being res inter alios acta. Lumber Go. v. Lwmber Co., 80. 
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TRIALS-Continued. 
3. T1.iczls-Inzp1.o21ei. Argz~nients-Error Cort.ccfed-Appeal and Errol- 

Harnrlesa E'IXW.-Improper arguments by counsel to the jury will 
not be regarded as  reversible error when i t  appears that  upon objec- 
tion the trial judge stopped the argument and withdrew the matter 
from the consideration of the jury in unmistakable terms. HaTlfiznn 
v. R. R., 127. 

4. TriaTs-IVit1~e.sses-Ezp1n?~atio?zs-It~cotnpetei~t Evide~zce-Proceclwe.- 
Questions on cross-examination of a witness for the purpose of testing 
the value of his testimony may be proper when incompetent on direct 
emmination, and i t  is permissible for the witness to  give his reason 
-n7l1en confined within proper limits; and a n  improper reason mill not 
necessarily render the opinion of the witness incompetent for there 
nlaF be other ralid reasons, and where the reason is deemed to be 
incompetent, the objecting party should expressly object to it  or ask 
that  it  be stricken out. R. R. v. Manufactwing Co., 1.76. 

5. Instructions-Trials.-The failure of the trial judge to give requested 
instructions is not erroneous when he gives them substantially in 
his own language in his general charge. Lg1rc7~ v. Veneer Go., 169. 

6. Instrnctions, In~propel--Isst~es-Trials.-Prayers for instruction not 
aclclressed to the particular issue are  defect i~~e,  and a refusal to gire 
them cannot be assigned for error. Ibid. 

7. Imtrzictions - Contributory Negligence-Directing Verdict-Trials.- 
I n  this action to recover for a personal injury and under the evidence 
introduced, a prayer for instruction to find for defendant upou the 
issue of contributory negligence, if they find the facts to be as  testified, 
v a s  properly refused. Ibid. 

8. Trials-Evidence-Hearsay-Dangerous A2)pliances-Inhibited Use.- 
Where plaintiff's intestate has been killed while being carried to tlie 
surface of the ground after working in defendant's mine as an em- 
ployee, i t  is incompetent as  hearsay for the defendant to show by 
another employee, a witness, he had been told with regard to 
not using the clerice, when such is not for the purpose of impeachment. 
Hardister v. Riellardson, 186. 

9. I1zstr1~ctio1~s-T~~ials-A7~gZigence-TV~~o~~f~~Z Deat7b-AMeasure of Danz- 
ayes.--The instruction of the court to the jury upon the measure of 
damages recoverable for the wrongful death of the plaintiff's intestate 
is approved under Ward 1;. R. R., 161 K. C., 186, and that  line of cases. 
Xassey v. R. R., 245. 

10. Railroads-Trials-I~zstrzictioits-Appeal awl Errol-Harmless Error.- 
In  this action to recover of a railroad company damages for  the negli- 
gent killing of the plaintiff's intestate, a n  employee, the verdict was 
in plaintiff's favor, and exception to the charge is taken upon the small 
amount of the damages awarded, contended to have resulted by the 
jury's diminishing the amount in considering the question of contribu- 
t o r ~  negligence. Construing the charge as  a whole, i t  appears that 
only the defendant's negligence was considered, and no reversible error 
is found. Jfontgol~~eru u. R. R., 249. 

11. Trials-Evidence-1n~penchment.-Held, in this case, testimony of a 
certain witnesses was admissible for the purposes of impeachment. 
Shepherd v. Taulor, 2.58. 
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Trials-Evidence-ATonszlit.-The refusal to nousuit upon the evidence 
in  this case was proper. S. v. Potcet, 30 N. C., 23;  8. u. Eliason, 91 
N. C., 564. s t a t e  v. Tate, 373. 

Burglary - Identification - Evidence - Qwstio??s for Jury-Trials.- 
Whether the evidence is sufficient to be submitted to the jury and to 
sustain their verdict is a question of l aw;  and in this case i t  is held 
sufficient, though there are  several circumstances, consistent with the 
prisoner's innocence, to identify him a s  the one charged with, tried for, 
and convicted of burglary in the first degree. State v. Allison, 375. 

Trials-Evidence-Books-Admissions.-Upm giving direct testimony 
of the indebtedness of the defendant, the amount being in controversy, 
it  is competent for the plaintid to introduce the ledger in corroboration 
and further testify that the defendant had seen the statement thereon 
and admitted it to be correct. Wilkins v. McPkaiZ, 558. 

Trials-Instructions-Wil1ssB4entaZ Capacity-Prayers for  Instruction. 
There is no special formula required for instructing the jury a s  to  the 
mental capacity required for the valid execution of a deed or will, and 
a special instruction requested thereon, though correctly stating the 
law, will not confine the judge to the language therein used, for it  is 
sufficient if the trial judge substantially gives it  in his own words, he 
not being bound by the language of counsel. I n  re  Craven, 561. 

Trials-Expression of Opinion-Vendor and Ptcrchaser-Contracts- 
Breach of Warrantfj-Courts-Interpretation of statutes.-In a n  ac- 
tion upon a check given for the purchase of a horse, the payment 
of which was in  controversy, and defended upon the ground of a breach 
of warranty of the horse, a suggestion made by the trial judge, that  a 
good way to test the truth of the matter would be for each party to 
select a man and drive the horse sufficiently to see what his condition 
was, is not a n  expression of opinion to the defendant's prejudice, as to 
whether the fact a t  issue was proven, and does not constitute error 
under the provisions of the Revisal, see. 635. Long 1;. Byrd, 658. 

Trials-Issues-Forms.-Where the issue submitted by the court 
clearly presents the issuable facts in an action, the form thereof is 
immaterial. Caw .v. Alezander, 66.5. 

Instructions-Trials-Charge a s  a Whole-Harmless Error-Appeal and 
Error.-The error complained of in the charge in this case is untenable, 
being taken to statements by the court of the contention of the parties, 
which arose from the evidence, and to single expressions taken from 
a paragraph, the charge, construed as  a whole, being correct ; and this 
applies to a statement of the court, relating to the contention of the 
parties, that compensation cannot be awarded for physical pain and 
mental suffering, which taken alone ~vould be error. Lupton v. Ea-  
press Co., 671. 

TRUST AND PROFIT. See Constitutional Law, 8. 

TRUSTS. See Bills and Notes, 10, 11, 13 ; Courts, 3 ;  Deeds, 15 ; Equity, 3. 
1. Trusts and Trustees-Deeds and Conveyances-Parol Trusts-Judg- 

ments-Liens-Registration-Noti~e~Co~tsideration.-A parol trust in 
lands in  favor of a grantor of a deed purporting to convey the fee 
cannot be established, the effect being to contradict the writing by 
parol; and where a judgment has been obtained and docketed against 
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the grantee. the lien thereof immediately attached npoii the regis- 
tration of his deed, and cannot be defeated by a deed in trust subse- 
quently registered and carrying out the agreement theretofore resting 
only in parol ; and the consideration recited in grantee's deed is imma- 
terial. Re\-isal, see. 980. Tritst Co. r. Stercltie, 21. 

2. T l ~ t s  arzd Trustees-Parol Trusts-Long Delaus-Ez'idei~c'e-Bzcrde~? of 
Proof.-Where a parol trnst is sought to be engrafted upon the legal 
title to lands, that  the grantee should reconvex the lands if the profits 
in operating a gold mine thereon for a reasonable length of time mould 
repay a debt owed by the plaintiff to him, the plaintiff fails to show 
that the profits would be sufficient within such time where the evi- 
dence, as  in this case, is too indefinite and uncertain to be submitted 
to the jury. Core n. Carsotl, 132. 

3. Trzrsts aud Trustees-Parol Trchsts-Reptidiutio~b of Trusts-Deeds and 
Cottvcyances - Registration - Linzitatio~z of dctions. -Where the 
holder of the legal title to lands conveys the same by deed of trust 
to another as trustee, with power of sale, and the deed is registered 
aud the cestiti que trust enters into the possession and use of the 
lands, the act of such holder is a repudiation of any parol trust which 
may be sought to be engrafted upon his title, and the statute of limita- 
tions commenced to run from the time the alleged trustee had placed 
himself in this hostile attitude towards the beneficiaries of the parol 
trust. Ibid. 

4. Trusts nrid Trustees-Marrie(1 Wornell-Iqiterpl-etation of Statutes- 
Lin&itatio?z of Actions.-Chapter 78, Laws 1899, brings a married 
woman m-ithin the operation of the statute of limitations, and she may 
be barred thereby from asserting her rights as  a beneficiary under a 
parol truqt in lands. Ibid. 

5 .  Trusts and Tv~istces-Parol 2'1-11 sts-lac71 rs-Prrsu??zption8-E~/ziity- 
E'~idenct.--Where a party to a suit to establish a parol trust in lands 
has delayed for an apparently unreasonable period of time to assert 
his rights after lmomledge of a repudiation thereof by the holder of 
the legal title, it is necessary for him to clearly establish the trust 
relation, and in order for him to have a reasonable and legal excuse 
for the delay he must show a fraudulent concealment of the facts from 
him materially relating to his rights, due diligence on his part, etc.; 
and equity will not interfere in his behalf, or rebut the presumption 
that the trusts hal-e been satisfied, in  the absence of his explanation 
for the delay, especially when the adverse party is deprired thereby, 
as, for example, by the loss of important evidence, of ascertaining the 
nature of the original transaction, or of evidence to disprove the exist- 
ence of the trnst relation sought to be established. Ihi(7. 

6. Trusts aitd Trr~stees-Toluntarf) Sztbscriptio?is-Equitfj-Rcceivem.- 
Voluntary subscriptions to build a roadway between two named points 
under a specified management are  properly regarded as  trust funds 
available to creditors who have made advances and supplies to the 
management, considered a s  trustees, ellgaged in the prosecution of the 
enterprise: and where it  is made to appear that it  is necessary to the 
preservation of the fund, or to a due and proper executioil of the trust, 
a court of equity will appoint a receiver. Rousseau v. Call, 173. 

7. Trusts aml Trzcstees-Personalty-Paro1-Req1~isite& trust in per- 
sonalty may be created by parol without the use of any particular 
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TRUSTS-C'o~ztit~zced. 
form, and i t  will be recognized and enforced whenerer it  is manifest 
that a trust is intended, and the subject-matter, the purpose, i.e.. the 
disposition of the property, and the beneficiaries a re  designated with 
a reasonable degree of certainty: and while a transfer of property is 
usually involved, it  is not an essential requirement, and a trust of 
this character may be and not infrequently is created vhen one clirectq 
that  a specific debt due him or a part of it  be retained or paid orer 
by the debtor in trust for another, or gires his note for a like purpose. 
Ibid. 

8. T ~ t ~ s t s  and Trrr.rtees-E'xecutow Ti-zcst.7-Consideration.-A ralid con- 
sideration must be shown to sustain a trust of an esecntory nature. 
Ibid. 

9. Trusts and Ti.listees-VoZilvzfai'~ Szibso'iptions-Receiuer~~-DeIi??qz~e~?,t 
Subscribers-Right of Action.--Where a receiver has been duly ap- 
pointed to  carry ont the terms of a t rust  created by subscriptions to 
build a road, he, as  such, represents the rights of the management, 
trustee, and creditors, and the cestui yue trust having made demand 
required by the terms of the subscription, is entitled to recover from 
delinquent subscribers any balance they may be due on their subscrip- 
tions. Ibid. 

10. Trusts and Trzcstees-Trust Fltnds-Lalids-P?.oceeds-Paument-Re- 
ceipt-T70tcc?io..-\:here lands hare  been sold and the purchase price 
is held by trustees in lieu thereof, subject to the final decree of the 
court, and accordingly the right of the person entitled has been adjndi- 
cated, his receipt held by the trustee is a sufficient roucher for the 
disbursement of the trust estate. Hobyood v. Hobgood, 483. 

11. Trusts aud Trl~stees-Estates-Title ~ I L  Controversy-Dutg of Tri~stee. 
I t  is the duty of the trustee to defend and protect the title to the trust 
estate when in controrersy and to defend the action in good faith. 
Eelchev v. Cobb, 689. 

12. Sanze-Courts.-Where a n  estate is held in trust for infant ccstr[is ytte 
trustent, and their rights thereunder are  in controversy, i t  is for the 
courts, and not for the trustee, to pass upon them. Ibid. 

13. Trusts and Trztatecs-Conserzt Judgment-Xtcrrender of Rights.-Where 
a trustee has successfully established the trust estate in an action 
calling its ralidity in question, by the judgment of the court, he mas 
not thereafter consent to a judgment to he entered declaring inralid 
the instrument creating the trust, and thus destroy the rights of the 
cestzlis yue trz~stent thereunder. Ibid. 

14. Same-Pleas in Ear--Est0ppcZ.--~4 conscnt judgment rests upon an 
agreement of the parties to the action, and is not the jndgment or 
decree of the court. Hence, a judgment alone consented to by ;I 

trustee in excess of his authority and in surrender of the rights of 
the cestzcis que trristent under a judgment theretofore obtained will 
not operate in  bar of their rights, for as  to them the judgment is null 
and void. Ibid. 

15. Trusts and Trustees-Conseqzt Judgmefrt-BeZinqz~ishing Righfs-Con- 
sideration.-Where the cestuis que trzcste?zt a re  seized of a rested 
remainder in fee under the deed of trust, and in an action involring 
the validity of the deed the trustee has successfully defended to judg- 
ment and then consents to a judgment relinquishing the rights of the 
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cestctis que trltstcnt thereunder, the legal effect of the consent judg- 
ment is tha t  of a conveyance of the trust estate without consideration, 
and is null and roid. Zbid. 

16. Mo~Yyages-l'msts a ~ r d  Trtistces-Co~tzmissior~s-Agl-cements-Courts.- 
Where the deed in trust specifies the coinpensatioli to be paid the 
trustee as  a certain per cent of the "proceeds" of the sale of lands 
made in executing the power thereof, and there is no allegation of 
fraud, undue influence or usury, the agreement of the parties will 
control, and the courts will not interfere, or reduce the amount of 
the trustee's compensation as  specified in the deed; and by the word 
"proceeds," upon which the percentage as commissions is calculated, 
is meant the amount the lands sold for. Loftis v. Duck~col-th, 146 
S. C . .  344, cited and distinguished. Ba~tkiug Co. v. Leach, 506. 

17. AIIo~.tguges - Trusts altd Trc~stees - Sales - Adaertisernent - Costs - 
"Thit.t]j Dugs"-Statittes.-Where a mortgage of land provides that 
notice of the sale under the power thereof given in the conveyance 
shall be published in a newspaper, etc., "for a time not less than 
thirty days prior to the date of sale," and the language employed 
closely follo~vr the provision of Revisal, section 641, it is Held, that 
by the agreement entered into by the parties the adrertisement should 
be inserted in  the newspaper once a IveeB for four consecutive m-eelcs, 
and not consecutively for thirty days, and a n  allowance made in the 
Superior Court for an advertisement for thirty consecutive days was 
erroneous. Ibid. 

18. Jfor.t{/ages-Tr.itsts altd TI untces-Attornelj's E'e~s.--Where a trustee 
has fnlly executed his trust except the payment of the proceeds of 
a sale of lands made in pursuance thereof to the parties entitled, and 
the funds a r e  attached in his hands by a claimant thereof, he is not 
interested in the result of the action except to hold the trust funds 
until the matter is deterniined and to state the amount thereof; and 
there being no necessity for liinl to employ an attorney, no attorney's 
fees are  allomible to him \?-hen he has employed one. Zbid. 

ULTRA BIRES. See Arbitration and Award, 3. 

UNDUE ISFLTESCE. See Wills, 8 :  Deeds, 26, 27. 

VACAST ASD T~SAPPROPRIATED LASDS. See Public Lands. 

VARIAKCE. See Indictment, 3, 4 ;  Pleadings, S. 

VENDOR ASD PURCHASER. See Contracts, 1 ; Judgments, 3 ; El-idence, 
10 ;  Trials, 16. 

1. Evidelicc-1-eptdor. crud Piit.clrnse~-Frzcits-Heated Cam.-In an action 
to recover the contract price for a car-load shipment of bananas, where 
the defense is that  the plaintiff had failed to perform his contract by 
not properly loading the fruit and rentilating i t  in the car, so that it 
arrired overripe, and not in a merchantable condition, testimony of the 
defendant's witness familiar with the trade and the packing and ship- 
ment of bananas, that  it  mas not custo~nary to give bananas heat in the 
car, is competent to controvert the plaintiff's evidence that  the bananas 
had been properly loaded in a heated car. Fruit Distributors v. Poster, 
39. 
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VENDOR A S U  PURCHASER-Continued. 
2. Evidence-Vmdor UIKZ P~crchaser-Fruits-Car-load Shipn~ents-Xes- 

seuger-,4ppeal aud Errol-Hamrless Error.-Where the defendant3 
resist payment for a car-load shipment of bananas on the ground of 
improper loading and their receipt in worthless condition, exceptions 
to testimony of the defendant relating to the duty of a messenger 
accompanying the shipment becomes inlnlaterial when i t  appears that 
no one accompanied the shipment in question. Ibid. 

3. Tiendor and Pzirchnse?-Cat-loc~d Sliiptnelzts-Frz~it-Preparation for 
Shipme>~t.-It is the duty of the seller to properly prepare a car- 
load shipment of merchandise (bananas in this action), and should 
the shipment arrive to the consignee in a damaged condition for his 
failure to ha\-e done so, he is liable for the proximate damages. Ibid. 

4. Vendor and Pzlrcliascr-Corztracts-TT'ut rr~rzty  It?zzplied-Xel-c7~antnbZe.- 
The law will imply a ~var ran tp  in the sale of goods that  thep are  a t  
least merchantable or capable of some use for the intended purpose; 
and where, in the sale of a second-hand hearse, neither of the parties 
having seen it ,  the seller expressly states that he will not warrant its 
"condition," owing to the difference in opinion of the value of such 
things, but that i t  will be shipped to the buyer ready for use, etc., it 
will not affect the implied warranty that the hearse can a t  least be 
used as such and that  i t  is not worthless, for the prorisions stated by 
the seller only relate to a warranty of the quality of the article sold, 
which the law itself excludes in the absence of contractual provision 
therefor, 1i'zl)')liture Co. v. Manufactzcrtny GO.. 41. 

3. Same-Extire Contt-act-Correspol~de?zce-'CT'arrn~zt1/ of Quality-Xcr- 
claarctable-Interp~.etation.-In correspondelice leading up to and in- 
cluded in a coxtract of sale of a hearse, the purchaser wrote the seller 
that  lie was in need of a good second-hand hearse, to which the seller 
replied that he had one a t  a certain place which he would ship on 
receiring remittance therefor in a certain sum, and upon receiving the 
remittance, he held the check and m o t e  the pnrchaser that, to aroid 
misunderstanding, he desired to sap he rould not guarantee any 
second-hand rehicles, etc. Upon its arr i ral  the purchaser found it  to 
be worthless. Seither of the parties had seen the hearse up to that 
time. Held, the purchaser may recover upon the implied m r r a n t y  
that the hearse could a t  least be used as such, but not a s  to the qualitp : 
and the entire contract is not inconsistent Ti th this construction, or 
as  striking out the express provision that vehicles of this Bind Tvere 
not guaranteed by the seller. Ibid. 

6. Vendor and Vendee-Defeasible Purchase--3fortyages-Jf ortgagor's Pos- 
sessiou-lirnitatim of Action.-Where one has taken the title, posses- 
sion, and use of lands upon the agreement that if the profits are suffi- 
cient to pay off a certain debt owed to him vithin a reasonable time 
he ~vi l l  make a reconveyance of the lands to the borrower, the tranr- 
action is in the nature of a defeasible purchase; but if construed as a 
mortgage in this case, sencblc, the lender's possession thereunder for 
ten years will bar the borrower's right of action as mortgagor. Coxe 
v. Carson, 132. 

7. Vendor awcl Pztrchaser-Go?ztracts-Pat-ol Evidev~ce-Tar?-an& Implied. 
Where the written contract, signed by the purchaser, specifies that 
a cap sold for fruit  jars will fit any "Mason jar," and that  the terms 
of the contract shall not be varied by any promise or agreement not 
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specified in the written order, a representation made by the sales 
agent, to the purchaser, a t  the time of a demonstration by him of 
its truth, and a s  a n  inducement to buy, that the cap sold would fit 
all  of the Mason jars in his store, does not violate this special stipu- 
lation. Piclcrell v. TVhoZesale Go., 381. 

8. Vendor and Puwhaser-Bale by Sample-Implied Warranty-Breach- 
Evidence.-While a warranty of goods which a re  sold in bulk by 
sample implies only that  the bulk will come up to the sample, when 
the seller adopts the sample as  his own description of the bulk, upon 
which the purchase is made, this rule does not apply when the sample 
is only used by the seller to demonstrate that his wares will accom- 
plish a certain purpose, which he warrants them to do ;-for then it  is 
open to the purchaser to show tha t  the wares were not as  represented, 
though the bulk corresponds in kind and quality with the sample, i t  
being more than a sale by sample. Ibid. 

9. Same-Den~o?~stration by Sample.-Whcre a certain kind of cap for 
sealing fruit jars is sold under a written and signed order, with the 
warranty that  they will fit any "Mason jars," and the rendor's sales- 
man has guaranteed that they would fit any Mason jars in the pur- 
chaser's store, and actually fitted several of the caps to the jars to 
prove that they would do so, it  is competent for  the purchaser to show 
that  he had, a t  the time, a Quantity of Ball-Mason jars which the cap 
would not fit or properly seal ; and upon conflicting evidence the issue 
should be submitted to the jury, there being evidence that the caps 
would not fit all  Mason jars, as  warranted. Ibid. 

10. Contracts-Vendor and Purcliasef--Warranty-Pri~zcipal and Agent.- 
A written contract of sale of a thresher and engine, containing the 
warranty that they are  well made, of good material, and durable with 
proper care, and that representations made by any one as  a n  induce- 
ment of purchase will not be binding upon the vendor, does not by its 
terms or implication extend the warranty to include that  the engine 
will successfully operate plows ; and any verbal representations made 
by the seller's agent a t  the time, or thereafter, without the ratification 
of the principal, a re  incompetent as  evidence. Bland v. Hnrwster  Co., 
418. 

11. Tiendor and P~trclzaser - Goods Sold - Verified Accolint-Evidence- 
Interpretation of Btatutes.-Revisal, section 1625, enacting that in 
actions for "goods sold and delivered, a verified itemized statement 
of such account shall be received in evidence, and shall be deemed 
prima facie evidence of its correctness," clearly imports by its express 
terms that  i t  is confined to "goods sold and delivered"; and i t  was 
designed to facilitate the collection of such accounts where there was 
no bona fide dispute and to relieve the plaintiff in such instances of 
the expense and delay of formally taking depositions; and the terms 
of the statute a re  strictly construed. Nnll v. Kelly, 717. 

12. Same-Witnesses.-An affiant who verifies an account of goods sold and 
delivered, which is to be received in evidence and taken as  prima facie 
evidence of its correctness, under the provisions of the Rerisal, section 
1625, and cognate sections, shall be regarded and dealt with as a wit- 
ness pro tanto, and to such extent must meet the requirements and is 
subject to the qualifications and restrictions as  to other witnesses; 
and when it  appears on the face of the account or affidarit that the 
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affiant has no personal l ~ n o ~ ~ l e t l g e  of the transaction, or has s m m  to 
the matters stated in his affidavit on information and belief. he being 
incompetent to testify thereto as  a r i tness ,  the affidavit does not come 
within the intent and n~eaning of the statute. Ib id .  

13. Burne-Trunsactio~ls ~cilli Deceased-Ecidence .  rerified itemized 
statement of an account made by the seller of goods, sought to be 
introduced and received as  prima facie evidence of the sale and de- 
livery thereof as therein stated, under the prorisions of Revisal, section 
1625, is construed to be in subordination to the pro~isions of the 
Rerisal. section 1631, when it  is sho~vn that the purchaser, a t  the time 
of making the affidavit, was a lunatic, etc.; and should the affiant 
swear to the matters of account a s  within his o v n  knowledge, his veri- 
fication or affidarit, as  stated, is ineffectual, being the testimony of 
a party interested in the transaction or communication m o r n  to. The 
principles held with reference to Revisal, sections 1622, 1623, commonly 
known as  the Book Debt Law, discussed and distinguished. Ibid. 

14. Vendor atid Pt~i~cltaser-T'erified Accolcj~ts-Trials-Evidetzce-Yotiszcit. 
Where a verified account or affidavit to a statement for goods sold and 
delivered is insufficient to establish a prirrlw facie ruse. under the pro- 
visions of Revisal, section 162.5, and this is the only eridence offered, a 
judgment of nonsuit upon the eridence is properly allowecl. Ibid. 

VEXDOR'S LIEN. See Logs and Logging, 2. 

VERDICT SET ASIDE. See Courts. 11, 12, 13. 

VESTED RIGHTS. See Courts, 9 ; Statutes, 2. 

VICE PRINCIPAL. See Master and Servant, 22, 23. 

W,4IVER. See Appeal and Error, 48: Arbitration xnd Award, 1; Bills and 
Notes, 7 ;  Insurance, 5.  

WARRANTY. See Trials, 1 6 ;  TTeudor and Purchaser. 4, 7, 8,  10: Contracts, 
12, 13; Deeds, 30, 32. 

WATER AND WATER-COURSES. See Drainage Districts, 1. 6 :  Statutes. 4. 

WHARVES. See Deeds, 31, 32. 

WILLS. See Trials, 1.5 : Estates, 1. 

1. Wills-Interpretation-Life Estates-Rernai~zder..s.-A will should be so 
construed as to effectuate the intention of the testator: and where a 
devise of lands is made in fee and thereafter i t  appears by construction 
of a later portion of the  rill that  the testator only intended to devise 
a life estate with limitations over, that  interpretation which accords 
with the testator's intent mill be given to the instrument. Blwford c. 
Brad& 224. 

2. Bame-Contiiigeut Benzail~ders-Defeasible Estates.-.% devise of lands 
to  a minor child, v i t h  a certain contingent limitation orer in case of 
his death before majority, and, further, that should the devisee li17e 
and marry and hare children, a t  his death the property shall go to his 
eldest living child; but should he die leal-ing no children, then to his 
wife; and i t  appears that the devisee has become of full age, has been 
married for ten years without children, it  is Held. the limitation orer 



INDEX. 

\fTILLS-Collti?~zied. 
to the xl7ife constitutes a remainder in fee, defeasible upon the birth 
of children from the marriage; and the law presuming that children 
may be born of a marriage relation as  long as  i t  exists, a n  agreement 
of record "that there is no probability that any ~vi l l  be born" will be 
disregarded. Ibid. 

3. TVilZs-Cotttiltgettt Rerttail~ders-BstoppeZ.-Cnder a devise of land to 
a son of the testator for life, then to his wife, with further contingent 
limitation over to the children of their marriage, upon the birth of such 
child or children they take directly under the will, and cannot be 
estopped by the deed of their parents. Ibid. 

4. Wills-Devisees-Life Estates-Rule if& Shellell's Caae.-A devise of 
lands to the testator's wife for life, with provision, "after the expira- 
tion of the life estate . . . I give, devise, and bequeath all of my 
estate, real and personal, to my heirs a t  law, and the heirs a t  law of" 
the wife, "to be equally divided between them, share and share alike" : 
Held, no estate of inheritance passed to the wife. and there mas a 
failure of title as  to one-half of the land, and the rule in Sl~elley's case 
does not apply. Huar  v. SchZoss, 228. 

6. TVills-I~~terpretatio~t-Estates-Co?~titett Devises.-A devise to the 
testator's sister for life, then to his nieces. P. and M., with provision 
that  should either of his said nieces die leaving no child or representa- 
tive thereof, the one-half interest of such should go to the other; but 
should both nieces die without child or representative of such, then 
the property devised to them shall go to certain named nephews : Held, 
the life tenant having died, the nieces took, respectively, an estate in 
fee in one undivided half of the property, defeasible as  to each upon 
her dying without child or representative thereof, and in case either 
die without such representative, her share would go to the survivor 
in fee, the entire estate being then a fee defeasible in case of such 
survivor's death without child or descendant. and passing, in that  
event, to the nephews named as  ultimate devisees; and should some 
of these last have died without children, then to the survirors. Hob- 
good ti. Hob~ood,  483. 

6. Sonze-Cl~i ldren-Des iy~~ut io~~ of Estate.-An estate for life, then to 
P. and M., but should either die without child or children, then to 
certain ultimate devisees: Held. the children of P. and M. are not 
given directly ally estate or interest in the lands, their existence being 
only referred to as the determining event in the defeasible estates 
taken by their parents, and they may take only such as  may come to 
them by descent. Ibid. 

'7. Tl'iZZs - Xetttal Capacitlt - Trials - Irzstrzcc.tiot~s.-The rule as  to the 
mental capacity requisite for a testator to  make a valid disposition of 
his property by will is sufficiently given when the court charges the 
jury that they must find that the testator knew a t  the time the nature 
and effect of his act, and that he was making a will disposing of his 
property and to whom, and the relationship of the beneficiaries to 
himself. The early and the more nlodern rule discussed by WALIZEII, 
J. I ~L  re Cracew, 561. 

8. TVilZs--Me)~tal Cnpncitll- E-lidue I~zftience - Evidence.-Mental weali- 
ness of the testator from old age, a t  the time of his making a will, 
or after his mind has lost a portion of its former vigor and has be-' 
come ~ ~ e a l ~ e n e c l  by age, disease or otherwise, compatible with sufficient 
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mental capacity to execute a ralid ~ i ~ i l l ,  provided he understands all 
that he is about, and chooses rationally between one disposition of his 
property and another. and is able to retain the facts in liib mind long 
enough to dictate or write out his TT-ishes, and to esecnte the \\-ill \vith 
the esbential formalities. Ibitd. 

9. Sanze-Parent and C7~ild-Kznd~zcss-Pos1cnsio1r.--hcts of kindness or 
consideration shown by a child to an aged or sick parent do not, of 
themselves, shon- such undue influence upon the latter as will affect 
the validity of his mill disposing of his property ill faror  of this 
child: nor will mere persuasion have this effect, fa here tlie testator 
has not been prer-ented from exercising his free volition: for such 
acts, to 11a~e  the effect stated.  nus st amount to such domination by the 
stronger over the weaker mind as to amount to the substitution of 
the mill of the former for that of the latter, resulting in an unfair 
advantage over others entitled to tlie testator's fa\-or. and who wonld 
naturally recei~-e it ,  but tor the intervention of thiu designing and 
controlling influence. Ibid. 

10. Tl'ills-Car~rellat Lon ~n Part--I,crpsed Legac ~cs-Rcsitlurcrg Claz~sf-It!- 
terpretation of Xtat~ctcs.-h will nlay partially be re\-olied in its 
material parts by canceling, tearing, etc.: and where the testator has 
named several beneficiaries in a residuary clause, and it appears upon 
the face of the will that  several of these names have been run through 
with a pen, and the intention of the testator to reroke has been estab- 
lished, the beneficiaries whose names ha1 e been thus erased take 
nothing, and the \vhole estate, under the residuary clause. goes to the 
others therein named, together with such legacies as may ha\-e lapsed 
Revisal, sec. 3142. Bar$eld v. Ca? r, 3'74. 

11. Wills-Cancellatior? itc P a r t  -Ezvdencc -Dcclnratio?ts.-T\'llere i t  ap- 
pears upon the face of a will that the names of certain beneficiaries 
in the residuarq. clause have been stricken out by pen, evidence of 
declarations of the testator made since the execution of the nill ,  that 
he meant to strilie the parties from the mill, and that the witness was 
to see that they did not share in his estate. are  competent. Ibitl. 

12. TTrills-Cancellafiot? it1 Putt-Trials-Eu~.de?r of Proof.--In an action 
bronqht to interpret a will and declare it canceled in part as to cer- 
tain beneficiaries whose namev thereon appear to be niarked out by 
pen, the burden of proof is on the plaintiffs. IBitl. 

13. Wills-Il,terpl.etrctio~~-Corporatior?s-Large Dicidends - Ttme Certifi- 
cates-Iwconw-Ntor Di~idends.-A devise for life of all revenue 
from certain corporate stock includes such dividends as  may be de- 
clared after the death of the testator, though unusually large, and 
earned by the corporation for a long period of time antedating his 
death: and where the shareholders are  giren the privilege of taking 
the dividend in new stocli or a time certificate of deposit, and the 
executor of the deceased llas chosen and received the time certificate, 
this certificate is regarded as a dividend upon the stoclr, which goes 
to the life tenant as  income therefrom. H~~nzpl~r 'ev 2'. Lung, 601. 

14. Wills-Contingent Interests-Sales-Decds and Co?tcc~anres-Estoppel 
-Reformatiorz--PZcadi~bgs-Dcnburrer.-A devise of a one-half inter- 
est in lands to W. for life. then to his wife unless she should remarry, 
and in that case to B. for life and to his fourth generation, B. having 
a conveyance from the heirs and de\-isees of the testator other than 



WILLS-Continued.  
W., to their interests in the land, executed a fee-simple deed to W., 
and after the death of W. and the remarriage of his wife, brought 
suit to recorer the lands. Held,  the contingent interests were subjects 
of sale and passed by the deed executed by R., the plaintiff, to W., 
which estops him from claiming such interests when there is no 
averment that his deed should be reformed for mistalie or fraud ; and 
where the complaint alleges the facts, as  stated, a demurrer thereto 
should be  sustained. Scott  v. Henderson, 660. 

WITNESSES. See Evidence, 3, 9 ;  Vendor a d  Purchaser, 12;  Appeal and 
Error, 5, 22 ; Trials, 4. 

Evidence - Witnesses  -Examinat ion  - Impeac1~ment.-A party may not 
impeach his own m-itness by examination, though he may contradict 
his evidence by the testimony of another witness. Lunch v. Veneer  
Go., 169. 

X-RL4Y. See Evidence, 12. 




