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CITATION OF REPORTS 

Rule G of the Supreme Court is as  follows: 
lnasniiich as  all the volunles of Reports prior to the 63rd have been re- 

printed by the State, with the number of the volume instead of the name of 
the Reporter. counsel will cite the volumes prior to 63 N. C., as follows: 

1 and 2 Martin, 
Taylor, and Conf. 1 . .  as N. C' 

1 Hagwoocl . . . . .  " 2 " 

2 Haywood . . . .  " 3 " 

1 and 2 Car. Law I . .  Repository and " 4 " 

N. C. Term 
I Rfurphey . . . .  . .  .s 5 < *  

2 Murphey . . . . . .  " 6 " 

3 Xurphey A. 7 ', . . . . . .  
1 Hawks.  . . . . . .  " 8 " 

2 H a w k s .  . . . . . .  " 9 " 

3 Hawks .  . . . . . .  " 10 " 

4 Hawks.  '. 11 .. . . . . . .  .. 1 Devereux L a w .  . . .  " 12 
"evereux L a w .  . . .  " 13 " 
H Devereux L a w .  . . .  " 14 " 

4 Devereux L a w .  . . .  " 15 " 
1 Devereux Equity . . .  " 10 " 

2 Devereux Equity . . .  " 17 " 

1 Dev. and Bat. Lam . . " 18 " 
2 Dev. and Bat. Law . . " 19 " 

3 and 4 Dev. and 
" 20 " 

Rat. Law 1 . . 
I nev. and Bat. Eq. . .  ‘I 21 " 

2 Der. and Bat. Eq. . .  a &  22 '. 

8 Iredell Law . . . .  as 3 0 X  C. 
. . .  .. 9 lredell Law " 31  

10 Iredell Law . . . " 32 " 

11 Iredell Law . .  . " 33 " 

12 lredell Law . . .  " 34 " 

. . . .  33 Iredell Lam " 35 " 

1 Iredell Equity . . .  " 3 6  " 

. . .  2 Iredell Equity " 37 " 

2 Iredell Equity . . .  " 38 " 

. . .  4 Iredell Equity " 39 " 

Iredell Equity . . .  " 4r) " 
. . .  6 Iredell Equity " 41 " 

7 Iredell Eqnity . " 42 " 

8 Iredell Equity . . " 43 " 

.. . . . . .  Eusbee Law " 44 
Busbee Equity . . . " 4 5 "  
1 Jones Lam- . . . . .  " 46 " 

2 Jones L a w .  . . . .  " 4'7 " 

3 Jones Lav . . . . .  " 48 " 

4 Jones Law . . . . .  " 49 " 

3 Jones Law . . .  '. 50 " 

ti Jones L a w .  . . . .  " 51 " 

. . . . .  7 Jones Law " 5'5 " 

8 Jones Lan  . . . " 53 " 

1 Jones Equity . . . .  " 34 " 

1 2 Jones Equity . . . .  " 53 " 

. . . .  I Iredell Lam . . . .  " 23 " 3 Joncs Equity " 56 " 

. . . .  . . . . .  2 lredell Law " 24 " 4 Jones Equity 67 
:; Iredell Law " 2ei " 1 5 Jones Equity . . . .  " 58 <, . . . . .  
1 Iredell IATT . . . . .  ‘- 20 ' a  

5 Iredell Law.  . . . .  " 27 " 

. . . . .  C Iredell Law " 28 " 
7 Iredell L a w .  . . . .  " 2 9  " 

6 Jones Equity . . . .  " 59 " 

. . .  1 and 2 Winston " 6 0  " 

. . . . .  Phillips Law " 61 " 

. . . .  Phillips Equity " 6'2 " 

In  quoting from the reprinted lieports counsel will cite always the mar- 
ginal (i.e., the origivzal) paging, except 1 N. C. and 20 N. c., which are 
repaged throughout, without marginal paging. 



J U S T I C E S  

SUPREME COURT OF NORTH CAROLINA 

CHIEF JUSTICE : 

WALTER CLARK. 

ASSOCIATE JFSTICES : 

PLATT D. WALKER, WILLIAM A. HOKE, 
GEORGE H. BROWN, WILLIAM R. ALLEN. 

ATTORNEY-GENERAL : 

T. W. BICKETT. 

ASSISTANT ATTORNEY-GEsNERAL : 

T. H. CALVERT 

SUPREME COURT REPORTER : 

ROBERT C. STRONG. 

CLERK OF THE SUPREME COURT : 

JOSEPH L. SEAWELL. 

OFFICE CLERIC : 

EDWARD C. SEAWELL. 

MARSHAL AND LIBRARIAN : 

ROBER8T H. BRADLEY. 



SUPER 

J U D G E S  

IOR COURTS OF NORTH CAROLINA 

EASTERN DIVISION 

...................................... TV. X. BOND ............... ............................. First . C a n .  
................................... GEORGE W. CONNOR .............................. Second Wilson. 

*R. B. PEEBLES ........................................ T i  ..................................... Northampton. 
................................... F. A. DANIELS ........................................ F o r t h  Wayne. 

H. W. WHEDBEE .................................... Fifth ....................................... Pitt. 
0. H. ALLEN ............................................ S i t  ..................................... Lenoir. 

................................. C. M. COOKE ............................................ S e n t 1  Franklin. 
.................................. W. P. STACY ............................................ E i g h t  New Hanorer. 

C. C. LYON .............................................. Ninth ..................................... Bladen. 
.................................... W. A. DEVIN ........................................... e l  Gran~iIIe .  

VESTERN DIVISION 

H. P. LANE .............................................. Eleventh ............................... Rocking11i1111. 
THOMAS J. SIIAW .................................. Twelfth ................................. Guilford. 

........................... W. J. ADAMS ...................................... Thirteenth Moore. 
W. F. HARDING ........................................ Fourteenth ........................... Mecklelll). 
B. F. LONG .............................................. Fifteenth ............................... Iredell. 
J. L. WEBB .............................................. Sixteenth ............................... Cleveln~cl. 
E. B. CLINE .............................................. Seventeenth ......................... Catawba. 
If. H. JUSTICE ...................................... Eighteenth ........................... Rutherford. 

........................... FRANK CARTEX ........................................ Nineteenth Buncombe. 
G. S. FERGUSON ...................................... Twentieth ............................. Harnnood. 

*HOiY. WAXCIS D. WINSTON appointed his surcessor, upon his death, by the Governor. 



SOLICITORS 

EASTERK DIVISION 

J. C. R EHRINGHAVS ........................... V k .  
..................................... R ~ c ~ r x m  G. ALLSBROOK ....................... Second. Edgecornbe. 

JOHN H. KERR ........................................................................ U7arren. 
WALTER D. SILER .................................. Fourth  ...................................... Chathani. 
CHARLES L. ABERN-&THY ..................... .Fifth ........................................ Carteret. 

................. ......................................... EI. E. SI-raw ..................... .. Sixth Lenoir. 
H. E. NORRIS ............................................ S e t 1  .................................... Wake. 

...................................... H. L. LYOK ............................................ Eighth . C C o l ~ ~ ~ h t i  s. 
........................................ S. B. X c L ~ a s  ........................................ Ninth Robeson. 
........................................ ........................................ S. M. OATTIS Tenth orange. 

WESTERN DIVISION 

S. P. G R A I ~  ........................................ Eleventh ................................... S ~ i r r r .  
JOHR' C. BOWER ................................. +Twelfth ............................... D R T ~ ~ S O I I .  
TT7. E. RROCI; ................................. W. 

..................................... G. W. TVlr,sox o r t e e h  .............................. Gaston. 
H. CLEMEKT ........................................ i f e e t h  .................................. R w l l .  
'*THOX-~S 11. SEWLASD ..................... Sisteenth .................................. Caldwell. 
J. J. HAYES .................................. W. 
~IICEIAEL SCHEXCI~ .............................. Ej, 
J. E. S w a m  ................................ ..cornbe. 
G. L. JONES ....................................... e i e t h  ............................. M~COII .  

'Died, a n d  R. L. HUFBZIIN, of Norganton, appointed August 21st. 



LICENSED ATTORNEYS 
SPRING TERM, 1916 

ATanze. Town. 
ASHCRAFT, &AN% BICKETT ....................................... ...................... Monroe. 

BARBER, J. WADE ................................................................................ Pittsboro. 
BECKWITH, CLIFTON WARREN ......................................... ................. Raleigh. 
BFLL, CLIHMN LINWOOD ................................................................... Swan Quarter. 

................... BELLAMY, E M M ~ T  HARGROVE ............................... ..Wilmington. 
BLOUNT, MARVIN KEY ........................................................................ Bethel. 
BRYAN, ROBERT THOMAS, JR ....................................... 
BURRUS, DANIF& WARWICK .............................................................. \Vilmingtol~. 

CASTEEN, JACOB ..................................................................................... Hallsville. 
CLAYTON, MARK DANIEL .................................................................... Brevard. 
CLEMENT, LILLIAN EXUM ................................................................. Asheville. 
COCKERHAM, JOSEPH LEWELLYN ..................................................... Lowgap. 
COOPER, T ~ O M A S  JEFFERSON ........... + ................................................ Asheville. 
Cox, CLIFF~RD NEWTON ........................................................................ Asheboro. 
Cox, EDWARD BLACKMAN ................................................................... Wilmington. 
CRUMPLER, ABNER BLACKMAN ........................................................... Clinton. 

......................................................................... DIXON, LEONIDAS POLK Ore Hill. 
DOUGLASS, SAMUEL ERNEST ............................................................. Mount Gileacl. 

FRANKS, CLAUDE ROBERT ..................................................................... Hiwassee. 

GALLOWAY, THOMAS COLEMAN ........... ., .............................................. Brevard. 
GARDNER, PARISH CLEVELAND ........................................................... Shelby. 
GATLING, JOHN MORRIS ...................................................................... Windsor. 
GLASGOW, THOMAS MCPHEETERS ...................................................... Lexington. Ta. 

............................................................................... GRAY, JOS. BURKE Cherokee. 
GRIMSLEY, HARRY BARNETTE .............................................................. Greensboro. 

...................................................................... L i. HAIR, GEORGE WILLIAM Stedman. 
HUGHES, CLINTON KELLY ................................................................ Asheville. 

. . .  I~UNTER, FRED CALDWELL .................................................................... Newell. 
, ........... JONES, FRANK CARLTON , ........................................................ Plymouth. 

LAND, C A L ~  MCCOWN .............................. ..-e. 
LANIER, JAMES CONRAD ...... ........................................ Greenville. 
LEACH, OSCAR ....................................................................................... Raeforcl. 
LOVELACE, OSCAR NEWTON ................................................................ Shelby. 

MCDONALD, ARTHUR ALLEN .......................................................... Lillington. 
XCDUFFIE, FULTON JONES ............. ................................................... Sanford. 

MICK, ERNEST GRANT ................................. -ville. 
MOTT, MARSHALL LOCKHART, JR ....................................................... Wake Forest. 
XURPHY, JOSWH .................................................................................. EIickory. 

........................................................................... NORMAN, ZEB VANCE Plymoutli. 

ODOM, JOHN DAFFIN ..... , ...................................................................... Rocky Mount. 
................................................................ OLIVE, BURRELL RAYMOND. Apex. 

..................................................................... PERRY, HUGH WINSTON Mapleville. 



LICENSED ATTORNEYS 

Sc~nle.  Town. 

................................................................... Pou, JAMES HINTON, JR Raleigh. 
PRIVETTE. HESRY CLYDE .................................................................. Statesville. 
RIPER, I-IAROLD VAN ............................................................................. Kew Yorlc, X. Y. 

...................................................................... R o u s ~ .  T V ~ T E R  BRYAN D o ~ e r .  

SHEFORD, RICHARD I~ARVEY .............................................................. Hickory. 
........................................................... SIIIMONS, JAMES LAWRENCE Shelby. 

TREKCHARD, THOMAS CAWTHORP .................................................... C l  Hill. 

....................................................................... \T7(7R~ICN. CASPAR CARL .Dtlllll. 
................. WIIITLEY? JOEN BAYLUG ...................................... J a k e  Forest. 

WHITLB;~, ENNIS PARKER ............................................................. W e  Forest. 
.................................. >VILRIXSON, WILLIAM STRONACH ................. I Rocky Mount. 

\ T T ~ ~ ~ ~ ~ !  .TAMES LINEBERRY .............................................................. Greensboro. 



CALENDAR OF COURTS 
TO BE HELD I N  

N O R T H  CAROLINA D U R I N G  T H E  FALL O F  1916 . 

SUPREME COURT 

The Supreme Court meets in the city of Raleigh on the first Monday in Feb- 
ruary and the last Monday in August in  every year . The examination for 
applicants for license to practice law. to be conducted in writing. takes place 
on the first Monday in each term . 

The Judicial Districts will be called in the Supreme Court in the f o l l o ~ i n g  
order : 

............................................................................................... First District August 29 
Second District .............................................................................................. Septenber 5 

................................................................... "Third and Fourth Districts September 12 
Fifth District ............................................................................................... September 19 
Sixth District .............................................................................................. September 26 
Seventh District ....................................................................................... .October 3 
*Eighth and Ninth Districts ................................................................. October 10 
Tenth District .............................................................................................. October 17 
Eleventh District ...................................................................................... October 24 
Twelfth District ........................................................................................... October 31 
Thirteenth District ................................................................................... ..November 7 
Fo~~r teen th  District ..................................................................................... November 14 
*Fifteenth and Sixteenth Districts ............................................... ~ o m r  21 

.............................................. 'Seventeenth and Eighteenth Districts o r  28 
Nineteenth District ..................................................................................... December 5 
Twentieth District ....................................................................................... December 12 

"Cases docketed in order received by clerk . Cases in later district in number will not be 
called befole Wednesday of the week . 



SUPERIOR COURTS, FALL TERM, 1916 

The parenthesis numeral following the date of a term indicates the number 
of weeks during which the court nlag hold. 

THIS CALENDAR IS UNOFFICIAL 

EASTERN DIVISION 

FIRST ,JUDICIAL DISTRICT 

FALL TERM, 1916-Judge Whedbee. 

Cxmden-July 1 7 t  ( 1 )  ;  NO^. 6 ( 1 ) .  
Gates--July 3 1  ( 1 )  ; Dee. 11 ( 1 ) .  
Washington-Aug. 7 ( 1 ) .  
Cnrrituck-Sept. 4 ( 1 ) .  
Chowan-Soyt. 11 ( 1 )  ; Dec. 4 ( 1 ) .  
Paquotank-Sept. 18  ( 1 )  ; Sept. 251 

Nov. 13 f  ( 1 ) .  
Beaufort-Oct. 2.1 ( 2 )  ; NOT. 20 ( 1 )  ; 

1st ( 1 ) .  
Hyde-Oct. 16  (1 ) .  
Dare-Oct. 23 ( 1 ) .  
Ferquimans-Oct. 30 ( 1 ) .  
Tyrrell-Nov. 27 ( 1 ) .  

SECOND JUDICIAL DISTRICT 

FAIII, TERX, 1916-Judge Allen. 

Kash-Aug. 28 ( 1 )  ; Oct. 9 ( 1 )  ; NOT. 27 
( 2 ) .  

Wilson-Sept. 4 ( 1 )  ; Oct. 2 ( 1 )  ; Nov. 
13' ( 2 ) :  Dee. 18" ( 1 ) .  

Edgecornbe--Sept. 11 ( 1 )  ; Oct. 3 0 t  ( 2 ) .  
Martin-Sept. 1 8  ( 2 ) ;  Dee. 11 ( 1 ) .  

THIRD JUDICIAL DISTRICT 

FALL TXRM, 1916-Judge Cooke. 

Bertie-July 3 t  ( 1 ) ;  Aug. 28  ( 2 ) ;  NOV. 
1 3  ( 1 ) .  

Hertford-July 3 1  ( 1 )  ' Oct. 1 6  ( 2 ) .  
Northampton-Aug. 76' ( 1 )  ; Oct. 30 ( 2 ) .  
Halifax-Bug. 1 4  ( 2 )  ; NOV. 27  ( 2 ) .  
Warren-Sept. 18  (2 ) .  
V a n c e O c t .  2 ( 2 ) .  

FOURTH JUDICLAL DISTRICT 1 
F.u,L TERM, 1916-dzcdge W. P. StaW. 

T~ee-July 17  ( 2 ) ;  Oct. 2 3 t  ( 1 )  ; Nov. 6 

27 ( z j  
Harnett-Sel~t. 4 ( 1 )  ; Seyl. 11t ( 1 )  ; 

Xov. 137 ( 2 ) .  

FIFTH JUDICIAL DISTRICT 

p i t t - ~ n g .  21f ( 1 ) ;  Bug. 28* ( 1 ) ;  Sept. 
1 8  ( 1 ) .  Uov. 6f ( 1 )  ; Nov. 13" ( 1 ) .  

cyav:nA-~egt. 4* ( 1 ) ;  Oct. 2 t  ( 2 ) ;  Nov. 

Carteret-Oct. 1 6  ( 1 ) .  
Pamlieo--Oct. 23 ( 2 ) .  
Jones-Dee. 4 ( 1 ) .  
&,eene-Dee. 11 ( 2 ) .  

SIXTH JUDICIAL DISTRICT 

?ALL TERM, 1916-Judge Dez'in. 

Onslow-July 1 7 t  ( 1 )  ; Oct. 9 ( 1 )  ; Dec. 
L i -  ( 1 ) .  

Duplin-July 24" ( 1 ) ;  Ang. 287 ( 2 )  ; 
iov. 20 (1 )  ; Nov. 2 7 t  ( 1 ) .  

Sampson-Aug. 7 ( 2 )  ; Sel~t .  1st ( 2 )  ; 
k t .  23 ( 2 ) .  

Lenoir-Aug. 21" ( 1 )  ; Oct. 16f  ( 1 )  ; Nov. 
$7 ( 2 )  ; Dee. 11* ( 1 ) .  

SEVENTH ,JUDICIAL DISTRICT 

FALL TERM, 1916-Judge Bond. 

Wake-July 1 O X  ( 1 )  ; Sept. 11" ( 1 )  ; Sept. 
181. ( 3 ) ;  Oet. 9" ( 1 ) ;  Oct. 2 3 t  ( 2 )  : Nov. 
j* ( 1 ) ;  Nov. 27f ( I ) ;  Dee. 4* ( 1 ) ;  Dec. 
Llt ( 1 ) .  

Franklin-Aug. 281. ( 2 ) ;  Oct. 16* ( 1 ) ;  
NOT. 1 3 t  ( 2 ) .  

EIGHTH JUDICIAL DISTRICT 

F a m  TERM, 1916---Judge Conno r 

Brunswick-Aug. 21f ( 1 )  ; Oct. 9 ( 1 ) .  
Columbus-Aua. 28 ( 2 )  : Nov. 201 ( 2 )  ; 

Dee. 8* ( 1 ) .  
New Hanover-Sept. 11* ( 2 ) ;  Oct. 23T 

( 2 ) .  Nov. 13  ( 1 )  ; Dee. 4 t  ( 2 ) .  
~knder-sept.  251. ( 2 )  ; Nov. 6 ( 1 ) .  

NINTH JUDICIAL DISTRICT 
FALL TERM, 1916-Judge Winston. 

Robeson-July 10" ( 1 )  ; Sept. 4 t  ( 2 )  ; Oet. 
2 t  ( 2 ) ;  Nov. 6' ( 1 )  : Dee. 4I" ( 2 ) .  

Bladen-Aug. 7" ( 1 )  ; Oet. 1 6 t  ( 1 ) .  
H o k e A u g .  1 4  ( 1 )  ; Nov. 27 ( 1 ) .  
Cumberland-Aug. 28" ( 1 )  ; SWt. 181. 

( 2 )  ; Oet. 2 3 t  ( 2 )  ; Nov. 20* ( 1 ) .  

TENTH JUDICIAL DISTRICT 

FALL TZEM, 1916-Judgv Daniels. 

Granville-July 24 ( 1 )  ; Nov. 1 3  ( 2 )  
Person-hug. 1 4  ( 1 )  ; Oet. 1 6  ( 1 ) .  
Mamnnce-lug. 21* ( 1 )  ; Sept. 11t 

Nov. 27* ( 1 ) .  
~urham-Aug.  28* ( 1 )  ; Sept. 2 5 i  

Nov. 67 ( 1 )  ; Dee. 11" ( 1 ) .  
Orange-Sept. 4 ( 1 )  ; Dee. 4 ( 1 ) .  



COURT CALENDAR 

WESTERN DIVISION 

ELEVENTH JUDICIAL DISTRICT 

FALL TERM, 1916-Judge Long. 

Ashe-July  1 0  ( 2 ) ;  Oct. 1 6  ( 1 ) .  
Forsyth-July 24" ( 2 )  ; Sept. I l t  ( 2 )  ; 

Oct. 2 ( 2 ) ;  Nov. 6 t  ( 2 )  ; Dec. 11* ( 1 ) .  
Rockingham-Aug. 7' ( 2 )  ; Nov. 2 0 t  ( 2 )  ; 

Dec. 18* ( I ) .  
Caswell-Aug. 21  ( 1 )  ; Dec. 4 ( 1 ) .  
Surry-Aug. 28  (2 )  ; Oct. 23 (2 ) .  
Alleghany-Sept. 25 ( 1 ) .  

TWELFI'H JUDICIAL DISTRICT 

FALL TERM, 1916--Judge Webb. 

Davidson-July 3 1  ( 2 ) ;  Nov. 2 0 t  ( 2 ) .  
Guilford-Aug. 1 4 t  ( 2 ) .  Sept. 4 t  ( 2 ) .  

Sept. 18* ( 1 )  ; Sept. 251 (i) ; Oct. 97 (2 )  f 
Nov. 61  ( 2 ) :  Dec. 4 t  ( 1 ) :  Dec. l l *  ( 2 ) .  

THIRTEENTH JUDICIAL DISTRICT 

FALL TERX, 1916-Judge Cline. 

Richmond-July 3 t  ( 1 )  ; July 17* ( 1 )  ; 
Sept. 4 t  ( 1 )  ; Sept. 25" ( 1 )  ; Dec. 4 t  ( 1 )  ; 
Dee. 1 8 t  ( 1 ) .  

StanJy--July 1 0  ( 1 )  ; Oct. 91. ( 1 )  ; Nov. 
20  ( 1 ) .  

Union-July 31* ( 1 ) ;  Aug. 217 ( 2 ) ;  Oct. 
1 6  ( 1 )  ; Oct. 2 3 t  ( 1 ) .  

Moore-Aug. 14% ( 1 )  ; Sept. 1 8 t  ( 1 )  ; Dec. 
l l t  (1). , . 

Anson-Sept. 11* ( 1 )  ; Oct. 27 ( I )  ; Nor. 
131  ( 1 ) .  

Scotland-Oct. 3 0 t  ( 1 ) ;  NOT. 27 ( 1 ) .  

FOURTEENTH JUDlCIAL DISTRICT 

FALL TERM, 1916-Judge Justice. 

Mecklenburg-July 10" (2 )  ; Aug. 28* 
( 1 )  ; Sept. 4 t  ( 2 ) ;  Oct. 2" ( 1 )  ; Oct. 97  
( 2 )  ; Oct. 3 0 t  ( 2 )  ; Nov. 13* (1 )  ; Nov. 2 0 t  
12) .  ~, 

Bastou-Aug. 1 4 t  !I) ; Aug. 21* ( 1 ) ;  
Sept. 1st ( 2 )  ; Oct. 23 ( 1 )  ; Dee. 41  ( 2 ) .  

FIFTEENTH JUDICIAL DISTRICT 

FALL TERM, 1916-Judge Carter 

Randolph-July 1 7 t  ( 2 )  ; Sept. 4* (1 )  ; 
Dec. 4 ( 2 ) .  

Iredell-July 3 1  ( 2 ) .  
Cabsrrus-Lug. 1 4 ' ( 2 )  ; Oct. 30 (2 )  
Davie--Aug. 28 (1) ; Nov. 1 3  (1 ) .  

Rowan-Sept. 11 (1 )  ; Oet. 9f ( 1 )  ; Nov. 
20 ( 2 ) .  

Moutgomery-Sept. 2 5 t  (2)  ; Oct. 1 6  ( 2 ) .  

SIXTEENTH JUDICIAL DISTRICT 

FALL TERM, 1916-Judge Fergwson. 

Lincoln-July 1 7  (1 )  ; Oct. 1 6  ( 1 )  ; Oct. 
2 3 t  ( 1 ) .  

Clevelsnd-July 24 (2 )  ; Oct. 30  ( 2 ) .  
Burke-Aug. 7 ( 2 )  ; Oct. 27 (2 )  ; Dee. 4.1 

( 2 )  
\-,. 

Caldwell-Aug. 21  (2 )  ; Kov. 13  ( 2 ) .  
Polk-Sept. 28 ( 2 ) .  

SEVENTEENTH JUDICIAI, DISTRICT 

FALL TERM, 1916-Judge Lane. 

Averg-July 3 t  ( 1 )  ; Oct. 1 6  ( 2 ) .  
Catawba-July 10  ( 2 )  ; Oct. 30  ( 2 ) .  
Mitchell-July 2 4 t  ( 2 )  ; Nov. 1 3  (2 ) .  
Wilkes-Aug. 7 ( 2 )  ; Oct. 2 t  ( 2 ) .  
Yndkin-Aug. 21  ( 1 )  ; Nov. 27 ( 1 ) .  
Watauga-Sept. 4 ( 2 ) .  
Alexander-Sept. 18  ( 2 ) .  

EIGHTEENTH JUDICIAI, DISTRICT 

F.4LL TERM, 1916-Judge Shnzc. 

McDowell-July 10  ( 2 ) ;  Sept. 18 ( 2 ) .  
Transylvania-July 24 ( 2 ) ;  Sov. 27 (2 ) .  
Yancey-Aug. 147 ( 1 )  ; Oct. 30 (3). 
Rutherford-Aug. 211 ( 2 ) ,  Oct. 16  ( 2 ) .  
I-Ienderson-Oct. 2* ( 2 )  ; Nor. 1 3 t  ( I ) .  

NINETEENTH JUDICIAL DISTRICT 

FALJ, TERM, 1916--Judge ddorns 

Buncombe-July 10  (3 )  ; July  3 1 i  ( 3 )  ; 
Aug. 287 (3 )  ; Sept. 25 ( 3 )  ; Oct. 237 (3 )  ; 
Nov. 2 0 t  ( 4 ) .  

Madison-Bug. 21  ( 1 )  ; Sept. 1st (1) ; 
Oct. 1st ( 1 ) ;  Nov. 1 3 t  ( 1 ) .  

TWENTIETH JUDICIAL DISTRICT 

FALL TERX, 1916-Judge Vnrding. 

Haywood-July 1 0  ( 2 )  ; Sept. 1 8  ( 2 )  
Swain-July 24 ( 2 )  ; Oct. 23 ( 2 ) .  
Cherokee-Aug. 7 ( 2 )  ; Nov. 6 ( 2 ) .  
Blacon-Aug. 21  ( 2 )  ; Nov. 20 ( 2 ) .  
Graham-Sept. 4 ( 2 )  ; Dee. 4 (2). 
Jackson-Oct. 9 ( 2 ) .  
Clay---Oct. 2 ( 1 ) .  

*Cl.irninal cases. ?Civil cases. $Civil and jail cases. 



UNITED STATES COURTS FOR NORTH CAROLINA 

DISTRICT COURTS 

Bastcrn District-HENRY G. CORNOR, Judge, Wilson. 
TVesl~l-12 D i s f l - i ~ t - J ~ M ~ s  E. BOYD, Judge, Greensboro. 

EASTERN DISTRICT 

Tct-ws.-IXstrict terms are held a t  the time and place, as  follows: 
Raleigh, fourth Monday after the fourth Monday in Apri! and Octo- 

ber, LEO D. HEARTT, Clerk. 
Elizabeth City, second Monday in April and October, HARRY T. GREEN- 

LEAF, JR., Deputy Clerk, Elizabeth City. 
Washington, third Monday in April and October. ARTIITE MAIO, 

Deputy Clerk, Washington. 
New Rern, fourth Monday in April and October. WALTER D U F ~ Y .  

Deputy Clerk, New Bern. 
Wilmington, second l\londay after the fourth Monday in April and 

October. SAMUEL P. COLLIER, Deputy Clerk, Wilmington. 
Terms of court for Lanrinburg and Wilson are  now created, Flit not 

definitely fixed. 
om1cms 

J. 0. CARR, TJnit~d State3 Distliet Attorney, Wilmington. 
14;. 11. GREENE. Assiitant United States District Attorney, Nrw Bern. 
If'. T. Do~Tcrr. Uuitcd States Blarshal, Raleigh. 

WESTER?; DISTRICT 

l'cr~~~.v.-1)istrict terms arc held a t  the time and place, a s  follows: 
Greensboro. first &Ionday in Jmle and December. J .  M. MILLIKPN, 
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J. H. CLARK v. HENRY WTHITEHURST. 

(Filed 15 September, 1915.) 

1. Appeal and Error-Questions Reviewable-NonsuieEvidence. 
On appeal from a nonsuit the evidence must be taken a s  true. 

2. Trover and  Conversion-Acts Constituting-Liability. 
An occasional employee, who took the employer's mule a t  night and 

drove it off without the knowledge or consent of the employer, was guilty 
of a tortions conversion, and a n  act indictable under Revisal 1905, sec. 
3509; and where the mule died in  his possession he was liable for its 
value, a t  least in the absence of any evidence in  support of his claim that  
the death was accidental. 

APPEAL by plaintiff f r o m  Justice, J., a t  F e b r u a r y  Term, 1915, of 
BEAUFOBT. 

F r o m  a judgment  of nonsuit, plaintiff appeals. 

Ward cP. G ~ i m e s  f o r  pla in t i f .  
No counsel contra. 

CLARK. C. J. T h e  complaint alleges t h a t  t h e  defendant wrongfully 
took f r o m  t h e  stables of t h e  plaintiff a b a y  mule, t h e  property of the  
plaintiff, wi thout  h i s  knowledge o r  consent, and  drove him a distance 
~ m k n o w n  to the plaintiff, and  so cruelly mistreated and  abused said mule 
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that he died, and this action is to recover the sum of $200, alleged to 
be the value of the mule. 

At the trial the evidence for the plaintiff was that the defend- 
( 2 ) ant, who was in the employment of the plaintiff as an occasionaI 

laborer, took the mule in question from the plaintiff's stables a t  
night, and drove her off without his knowledge or consent, and that while 
in  his possession the mule died; that the mule was worth $200; and he 
asks damages in that amount. There was evidence that the defendant 
was cruel to  teams, but no direct evidence that the death of the mule 
had been caused by overdriving or bad treatment, and doubtless on that 
ground the court directed a nonsuit. I n  this there was error. 

I n  Bethea v. McLennon, 23 N. C., 531, i t  is said : "There is a marked 
distinction between the action of detinue and that of trover, though, in 
many cases, i t  is a t  the option of the plaintiff to bring which he will. 
The former asserts a continuing property in  the plaintiff, and alleges 
the wrong to consist wholly in the withholding the possession of his 
goods from him by his bailee; while the latter affirms that, although 
they were once the proper goods of the plaintiff, they have been made 
the goods of the defendant, and complains of the injury caused by this 
conversign. I f ,  after being thus converted, the goods perish by unavoid- 
able accident, the loss falls upon the defendant, who has made them his; 
and this misfortune shall not exonerate him from answering for the 
prior wrongful conversion." 

The defendaht in this case was not a bailee, and this was a tortious 
conversion under circumstances which made the defendant indictable. if 
the evidence is true; and i t  must be taken as true upon a nonsuit. ke-  
visal, sec. 3509; S. v. Darden, 117 N. C., 697. Besides, though the 
defendant so averred in  his answer, he has offered no evidence that the 
death of the mule was caused by accident, which at  most wa's a matter 
of defense and in his knowledge. The defendant, having taken the mule 
wrongfully and not having returned him, is liable for his value. I n  
Skipper v. Hargrove, 1 N. C., 27, i t  was held that where one had wrong- 
fully taken a slave, who died pending the a'ction to recover her, he was 
liable for her value. I t  is true that this case was criticised in Bethea v. 
MdLennon, supra, but solely upon the ground that the action was 
brought in  detinue, and not in trover, as in the present case. These re- 
finements as to the distinction of the forms of action have now long since 
disappeared. But if they had not, the present is an action not for the 
specific property as in  detinue, but for damages for the conversion and 
for the failure to return. 

I n  Taylor v. Welsh, 138 111. App., 190 i t  was held that even in an 
action to recover the animal, if i t  proved to be in a dying condition when 
returned, the defendant was liable for the loss. I n  Sedgwick Damages, 
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sec. 536a, i t  is said that in  replevin, if the loss to the property by death 
or otherwise occurs through the default of the defendant, "he is of course 
responsible. There seems no reason why the same rule should 
not apply to the loss of other property by inevitable accident; i t  ( 3 ) 
has been held in such case that the possessor must answer for its 
value, though the loss happened without his fault," citing Jennings z.. 
Sparkman, 48 110. App., 246; Xzcppiger v. Gmaz, 137 Ill., 216, 27 N. E., 
22; Lumber Co. v. Blanks, 133 Fed., 479, 66 C. C. A., 353, 69 L. R. A., 
283. 

The defendant was in possession of the animal wrongfully, even 
criminally, if this evidence is to be believed. The animal died while in 
his possession. H e  has failed to restore i t  to the owner in good condi- 
tion, or show any excuse, and is liable for its value. This case differs 
entirely from Sawyer v. Wilkinson, 166 N.  C., 497, where a mule was 
hired to the defendant, to be returned in good condition, and the mule 
was burned to death mihen a fire destroyed the defendant's stables with- 
out any negligence on his part. I n  that case it was held that the bailee, 
being in  lawful possession of the mule, was responsible only for ordinary 
care in its preservation and protection, and was not responsible for its 
destruction and consequent failure to return it, in the absence of nny 
negligence on his part. Though this decision is in accordance with the 
weight of authority, there are many cases which hold that even where 
the party holds under a contract of bailment, if there is a special con- 
tract to return the horse in good condition, and the horse dies in the 
bailee's possession, though without fault on his part, he is liable for its 
value as insnrer. Grady v .  iSchweinler, 16 N. D., 452, 125 Am. St., 676, 
15 Anno. Cases, 161, and cases there cited. 

I n  Dooliftle v. Xhaw, 92 Iowa, 348, 26 L. R. A., 370, 54 Am. St., 562, 
i t  is held that even in  a contract of bailment, if the bailee acts in such 
way, in violation of the terms of the contract, as to indicate an appro- 
priation of the property temporarily, or permanently, to his own use, 
or exercises acts of ownership over it inconsistent with the owner's 
rights, he is liable for its value if i t  dies or is injured. Scott v. Ellioft, 
63 N.  C., 215, is largely taken up with a discussion of the distinction 
between detinue, replevin, and trover, matters which hare happily 
ceased to be of any interest; but i t  holds, which is relevant to this case, 
that where the action is brought for damages for wrongful conversion 
the nleamre of damages is the value of the property at  the time of the 
taking. 

The judgment of nonsuit is 
Reversed. 
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Cited: Collins v. Casualty Co., 172 N.C. 546 ( l e )  ; Barn  v. Cochran, 
188 N. C., 735 (2c) ; Whitford v. Lane, 190 N. C., 349 (2d) ; Lacy v. In -  
demnity Co., 193 N.C. 182 (21.3). 

MARY A. STALLINGS ET AL. V. RICHARD HURDLE. 

(Filed 15 September, 1915.) 

1. Evidenc~Hearsay-Declarations. 
Declarations made by a person on a survey, in which he was repre- 

senting a third person and acting for him in a controversy, not between 
plaintiff and defendant, or their ancestors in title, but between defendant 
and the third person, were incompetent, where they were in the interest 
of the third person. 

2. Adverse Possession-Evidence-Sufficiency . 
Evidence held to sustain a finding that plaintiffs had been in the adverse 

possession of a strip of land for the statutory period. 

3. Appeal and Error---Questions Reviewable-Questions Not Raised in 
Trial Court. 

I t  is too late on appeal to raise a question by exception to the charge, 
entered after trial, which if made at  the time could have been cured by 
proof, which was not offered owing to an admission of appellant. An 
exception to a charge, that the court erred in charging that twenty years 
adverse possession was sufficient, raised for the first time on appeal, is 
equivalent to an exception after trial that the judge did not charge that 
the evidence was not sufficient to go to the jury, and cannot be entertained. 

APPEAL by defendant from Ferguson, J., at April Term, 1914, of 
PERQUIMANS. 

From a judgment for plaintiffs, defendant appeals. 

Ward  & Grimes and Charles Whedbee for plairntiffs. 
W a d  & Thom'pson a,nd P. W .  McMuZlan for defendant. 

CLARK, C. J. This action was brought to determine the boundary 
line between plaintiffs and defendant, and the complaint alleged that in 
an  action determined in 1892, in which this defendant was plaintiff and 
the ancestor in title of the plaintiffs was the then defendant, there was 
an award duly entered of record in accordance with law, and a plat at- 
tached thereto, and that thereunder the land now claimed by the plain- 
tiffs was awarded their ancestor, the then defendant, and such award is  
pleaded i n  this action as an estoppel against this defendant. The de- 
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fendant admits the said award, but denies that the line then adjudicated 
is as claimed in  the complaint, and further pleads that since the entering 
of said award, and for more than twenty years prior to the beginning 
of this action, the defendant had been in  possession of the land in  
controversy openly, notoriously, and adversely. 

At the beginning of the trial the following admission was ( 5 ) 
entered on the record: "Admitted by both parties that the plain- 
tiffs owned east of the black line on the map and the defendant owned 
west of the red line." 

I n  the charge the court stated (to which there is no exception) : " I t  
i s  conceded upon the part of the plaintiffs that the defendant owns the 
land west of the true line lying between the respective tracts, and i t  is 
conceded upon the part of the defendant that the plaintiffs own the land 
east of the true line between them." 

The controversy tvas, therefore, not one of title, but simply a question 
of boundary, and i t  is over 2% acres of land, on which the plaintiffs 
allege that the defendant has trespassed by cutting and removing a log. 
The jury found the boundary to be as claimed by the plaintiffs, and 
assessed the damages a t  5 cents. 

The assignments of error may be grouped into three: 
1. The defendant excepted to the refusal of the court to allow the 

defendant to testify as to the statement made by one Elsbury Riddick in 
regard to the location of the line. 

The statement was made by Riddick during a survey in  which he 
tvas representing one Eason, and acting for him in a controversy not 
between the defendant and present plaintiffs, or their ancestor in title, 
but between the defendant in this action and said Eason. The statement 
sought to be brought out would have extended the boundaries of Eason, 
whom Riddick was then representing, and was a declaration in  the 
interest of the party he was representing. I t  was, therefore, incom- 
petent. The law as to the admission of declarations i n  such cases i s  
so clearly stated, with citation of authorities, by Mr. Justice Allen in 
Sullivan v. Blount, 165 N.  C., 7,  that i t  is not necessary to discuss the 
proposition. 

2. The assignments of error 3 to 11, inclusive, relate to the question 
whether there was any evidence that the plaintiffs had shorn twenty 
years possession of the strip of land claimed by them outside of the 
fence; the black line approximately representing the fence around the 
cleared land of the plaintiffs. Aside from the finding of the arbitrators 
in  1892, and the Babb plat, there was evidence of a line of marked trees 
through the woods, and that the plaintiffs and their father had used the 
piece o? land between the fence and the Babb line continuously and 
for such purposes as it was susceptible of; that they had hogpens on i t ;  
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that they cut wood on i t  every year; that all their stovewood was cut 
therefrom, and that the defendant had recognized the line and had sold 
timber up to it. 

The doctrine as to what evidence is sufficient to show possession is 
fully stated by Mr. Justice Walker in Locklear c. i S c t l q e ,  159 N .  C., 

236, and in  the authorities there collected. 

( 6 ) 3. The third ground urged as error is that the court charged the 
jury that twenty years adverse possession on the part of the 

plaintiffs was sufficient, and that he should have charged, instead, that 
thirty years possession was necessary in order to Aon.  titlr out of the 
State. 

The defendant a t  the beginning of the trial admitted that the plaintiffs 
owned the land on the east side of the true line, and the plaintiffs 
admitted that the defendant owned the land on the west side of the true 
line, and the whole case was tried upon the theory of determining the 
boundary, and not the question of title. I t  is too late on appeal to raise 
a question by exception to the charge, entered after the trial, which if 
made a t  the time could have been cured, doubtless, by proof which was 
not offered owing to the admission of the defendant. Such exception to 
the charge after trial is equivalent to an exception after the trial that 
the judge did not charge that the evidence was not sufficient to go to the 
jury and cannot be entertained. 8. v. Houston, 153 N. C., 433, and cases 
cited. 

No error. 

Cited: Alezander v. Cedar Works, 177 N.C. 146 (2c). 

P. N. BRAY v. T. W. RASTER. 

(Filed 15 September, 1915.) 

1. Election~Ballots-Marking-Sedtute. 
Under Revisal 1905, see. 4347, providing that when the election shall 

be finished the boxes shall be opened and the ballots counted, reading 
aloud the names appearing on each ticket, and if there shall be two or 
more tickets rolled together, or if any ticket contains the name of more 
persons than the elector may vote for, or has a device upon it, such 
tickets shall not be included in counting the ballots, but shall be void, a 
ballot for one claiming the office of register of deeds, thrown out because 
containing two unmarked names, instead of one, for the office of recorder 
of the county, was improperly rejected as a vote for register, the elector's 
choice for such office being properly indicated, as the statute does not 
contemplate throwing out the whole ballot for voting one ticket for too 
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many candidates, i ts language distinguishing between the ballot and the 
ticket, of several of which (each office voted for  being a separate ticket 
on the same ballot) the ballot is made up. 

2. Elections-Ballots-Marking-Statute. 
A ballot the only defect of which was that  it  contained unmarked namcs 

of four persons for the office of county commissioner, while only three 
commissioners mere to be elected, was likewise improperly rejected. 

3. E l e c t i o n H o t e r ' s  Mistake a s  t o  Precinct. 
Where a voter lived in the township in  which he voted, but was regis- 

tered and voted in a different precinct in  such township than where he 
lived, being otherwise a qnalified elector, and having voted where he did in  
qood faith, having done so for a long number of years, under the belief 
that i t  was the proper precinct, his vote was valid. 

4. Elections-Vote by Unregistered Votevs-Validity. 
Where the registration book for 1914, the year of a n  election, contained 

only part  of the names of all  u7ho voted in a certain precinct, the election 
having there been regularly and fairly held, all  who voted having been 
actually qnalified a s  voters, and all  their names being on the registration 
books of 1903 to 1910 or  that  for 1914, the old registration books for  the 
precinct having either been lost or misplaced, the vote of such precinct 
was valid. 

6. Elections--Torn Ballot-Validity. 
Where a voter had simply torn off the top part  of a ballot, declining 

to  vote for the first names, but cast the balance of the ballat intact, the 
~ o t e  was valid for the candidates indicated. 

6. Elections-Canvass-Tie Vote-Statute. 
Under Revisal 1905, see. 4355, providing that  if two or more county 

candidates having the greatest number of votes shall have a n  equal 
number, the county hoard of elections shall determine which shall be 
elected, where there was a tie vote for register of deeds, and the county 
board of elections decided in favor of one candidate, not as  their choice 
under the statute, hut on a canvass of ballots erroneously giving s w h  
candidate a majority, it was no valid election ; the board not having r?url'- 
cised its statutory power. 

AI,LEN, .J., dissenting. 

J~PPEAL by plaintiff from TVhedbcc, I., a t  M a r c h  Term, 1915, ( 7 ) 
of CURRITUCR. 

Quo wawanto by t h e  State, on t h e  relation of P. N. Bray,  against 
T. W. Raxter .  Judgment  for  respondent, and  t h e  reIator appeals. 

Aycllptt & Simpson and Ward 4 Thompson f o r  plaintif. 
Ehringhaus & Small f o r  defendant. 
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CLARK, C. J. This is a quo warranto for the office of register of 
deeds of Currituck. At the Xovember election of 1914 the respondent 
was awarded the certificate of election, and the relator began this 
a'ction to assert his title to the office. The court referred the matter, 
and the referee filed his report confirming the title of the respondent, 
which upon exceptions was affirmed by the judge. 

The referee found that the respondent had a plurality of three votes. 
The referee sustained the action of the canvassing board in throwing 
out three ballots cast for the relator because there were more names on 
each of said ballots than the elector had a right to vote for. One of the 
ballots thus thrown out contained unmarked the names of two persons 
for the office of recorder of said county, and the other two of said ballots 
contained unmarked the names of four persons for the office of county 
commissioner, while there were only three oommissioners to be elected. 

But none of these ballots had the name of more than one candi- 
( 8 ) date for register of deeds unmarked. The whole of these three 

ballots were thrown out and not counted. This was error. The 
three ballots should have been counted for the relator. The referee 
based his conclusion, which was affirmed by the judge, upon Revisal, 
sec. 4347, and the decisions in Mitchell v. Alley, 126 N. C., 84, and 
Deloatch v. Rogers, 86 N. C., 357. But these authorities hare no bear- 
ing upon this case. 

I n  Mitchell v. Alley the tickets held to be illegal were cast for justice 
of the peace (no other officer being voted for), and contained the names 
of four persons for that office, when only three were to be voted for. 
These were properly thrown out, because i t  was impossible to determine 
which three of the four candidates mere voted for. 

I n  Delorctch v. Rogers, supra, the question before the Court was 
whether certain tickets were void which contained the name of an 
office and a candidate therefor which was not to be voted for a t  that 
election. The court held the ticket void upon the ground that the in- 
sertion of the superfluous office and name was a "derice" which served 
to distinguish the ticket from the other tickets voted. We question 
the correctness of that decision, unless i t  was found affirmatively as a 
fact that the superfluous name and office were, in fact, a device. But, 
if correct, i t  has no application to this case. Here there were no party 
nominations. All persons desiring to run for the various o5ces had 
their names placed on one ticket, and the voters were supposed to 
scratch out the names of the persons for whom they did not desire to 
vote. The voters who cast the three tickets in  question voted for only 
one person for register of deeds, the office here in  contest, and the fact 
that these three voters voted for two recorders, when they should have 
voted for but one, or for four commissioners out of the nine candidates 
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named on the ticket, ~vhen they should have voted for only three, ought 
not to invalidate their votes for register of deeds, and thereby deprive 
them of their choice for that office for whom they intended to vote and 
legally voted. The ticket containing candidates for several offices was 
i n  reality equiralent to putting into the box, though on one slip, ballots 
for each of the several offices. An ambiguity, therefore, by voting 
for too many names for any of the other offices does not invalidate a 
legal vote for this office. 

Revisal, see. 4347, does not contemplate throwing out' the whole 
ballot. The language of the statute distinguishes between the word 
"ballot7' and the word "ticket." I t  is the latter that is not to be counted. 
The ballot is made up of several tickets; each office voted for being 
a separate ticket on the same ballot. 

The relator also excepts because the vote of H. D. Doxey was 
counted for the respondent. The facts found were that H. 13. Doxey 
lived in the tcmnship in which he roted, but was registered and 
voted in a different precinct in that township; that he was ( 9 ) 
otherwise a qualified elector, and in good faith voted where he 
did; that in the belief that it was the proper precinct, he ha'd voted at 
that precinct for a long number of years. Another voter under exactly 
the same state of facts voted at  that box for the relator. Both of these 
~ o t e s  were allov-ed by the referee and approved by the court. TO dis- 
allow one of these votes would require the disallowance of the other, 
leaving the result the same. However, they were both properly counted. 
En Quinn, v. Lattimom, 120 N. C., 431, it was held that %here qualified 
voters living near the dividing line of two townships, which line was 
not definitely located, in good faith registered and voted in  the township 
in  which they did not actually reside," but the election was for a county 
office, the votes should be counted. I n  this case the township had been 
divided into precincts, and the voters bonn fide voted in  the township, 
b ~ t  in the wrong precinct, for a county officer, and had been so voting 
a t  that precinct under a genuine mistake as to the diriding line of 
the precinct for many years. The vote of Ilosey was properly allowed 
by the referee and court. 

The relator also excepted because of the allowance of the vote at 
North Banks Precinct, which had been recei~ed by the county can- 
Tassers and held valid by the referee and the judge. I t  was found 
as a fact that the election at  that precinct was regularly and fairly 
held; that all who voted at  that precinct were qualified as voters, and 
the names were all on the registration books of 1903 to 1910 or on 
the 1914 book, and that the old registration book mas either lost or 
misplaced. There were but 34 votes at the precinct, and the regis- 
trar, who had been registrar at that precinct for thirty pears, except in  
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1910, testified that he was personally acquainted with all the roters, 
and that all who voted had been registered and were qualified voters. 
The "challenge to the array" at North Banks Precinct was properly 
disallowed. 

The only other exceptioii that needs to be noted is to tn-o ballots 
cast for the respondent which had been thrown out by the canvassers, 
and not couiited for him by the judges of election, because they were 
torn in two, but which the referee, affirmed by the judge, had reinstated 
and counted for him. The evidence showed that the voters had simply 
torn off the top part  of these ballots, declining to vote for the first 
names on the same, but had cast the balance of the ballot intact. They 
were properly counted. S. a. Spires, 152 N. C., 4. 

As the only error found on this appeal is the disallo~mnce of three 
ballots cast for the relator, this leaves the result a tie. I f  this had 
been a town election, the result should be "determined by lot" (Re- 

visal, sec. 2966), and me should have to remand the case for that 
( 10 ) purpose. This being a county election, it was the duty of the 

county board of elections to determine which candidate should 
be elected. Revisal, see. 4355. The board did decide in favor of the 
respondent, not as their choice under the statute, but on a canvass of 
the ballots which erroneously gare the respondent a majority. 

We must, therefore, declare that the vote was a tie, and remand the 
case to the county board of elections, who shall "determine which 
shall be elected," and not which had been elected, a s  they hat-e done 
on an erroneous count of the ballots cast. Each party will pay his 
own costs on this appeal. 

Remanded. 

ALT,EK, J., dissenting. 

(Filed 15 September, 191,i. ) 

1. Execution-Execution Against Person. 
An execution against the person can issue only whei~ the facts aIleged 

entitling the plaintiff thereto have been passed upon and enters into 
the judgment. 

2. Tenancy in Common-Conversion of Personalty. 
A tenant in common of a chattel cannot maintain an action of trorer 

against his cotenant merely on the ground that his demand for the posses- 
sion of the common property has been refused b;r the J~t ter ,  unless he can 
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show the cotenant had subsequently consumed it or placed it be~ond 
recovery by legal process. 

3. Tenancy in Comn~on-Conversion of Personalty. 
Where a tenant in comrnon in possession of chattels withholds them 

from his cotenant, or takes them from him, exercising dominion thereover, 
either in direct denial of or inconsistent with the latter's rights, trover 
will lie for the conversion. 

4. Execution-Execution Against Person-Statutes. 
Under Revisal 1906, see. 625, providing that an execution may issue 

against the person if the action be one in which the defendant might 
have been arrested, and section 727, subsec. 1, providing that a defendant 
may be arrested when the action is for wrongfully taking, detaining, or 
converting personal property, where defendant cotenant of a race horse 
con\-erted it by selling the horse while in his (defendant's) possession, 
swim defendant was subject to execution against the person. 

5. Tenancy in Common-Convexvsion by Cotenant-Defense-Ratification 
of Sale of Chattel. 

Where plaintiff, cotenant of a horse, ratified an unauthorized sale 
thereof b r  defendant cotenant, such ratification did not preclude plaintiff 
from recovery for the wrongful conversion of the proceeds of the sale. 

APPE-IL by plaintiff from J u s t i r e ,  J., at January  Term, 1915, ( 11 ) 
of PASQUOTAXI<. 

Plaintiff appeals. 
This is  an  action to recover $600 for the wrongful conversion of 

a horse or for the x ~ o n g f u l  conversion of the proceeds of the sale of 
the  horse. 

Evidence was introduced by plaintiff tending to show that  plaintiff 
and defendant bought a race horse together; that  as a part  of their 
contract with each other the plaintiff paid $100 on the purchase price 
of the horse, and the balance of the purchase money, to wit, $300, 
was to be paid out of the earnings of the horse in  racing; that  the 
horse was raced by the defendant, and enough received to pay the 
balance of the purchase money; that  the horse was in  possession of 
the  defendant; that  afterwards the defendant sold the horse for 
$1,200, without consulting plaintiff, and when plaintiff afterwards 
heard of the sale and wrote defendant concerning it,  defendant an- 
swered tha t  he had received from the sale $400. Defendant refused 
to  pay plaintiff any part  of the money for which the horse was sold, 
claiming that  they were not tenants i n  comrnon in the horse, and con- 
verted the same to his own use. 

The plaintiff tendered the following issue: "Has the defendant 
wrongfully and fraudently converted to his own use the proceeds 
arising from the sale of the horse Farmer Gent?yZV 
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The court refused to submit this issue, and plaintiff excepted. The 
jury returned the following verdict: 

1. Were the plaintiff Doyle and the defendant Bush tenants in  
common in equal interest of the horse Farmer Gentry? Answer: 
"Yes." 

2. For what sum did the defendant sell the horse Farmer Gentry? 
Answer : "$1,200." 

3. I n  what sum, if any, is the defendant indebted to the plaintiff? 
Answer : "$600, with no interest." 

4. What sum, if anything, is the defendant entitled to recover 
agdnst plaintiff by reason of his counterclaim? Answer: "Nothing." 

Judgment was entered in  accordance with the verdict, and the 
plaintiff appealed. 

Aydlett & Simpson and W. A. Worth for plaintiff. 
Ward d? Thompson for defendant. 

ALLEN, J. I t  was decided in Ledford v. Emerson, 143 N. C., 527, 
that an execution against the person cannot issue simply because of 
allegations in  the complaint, and that the facts alleged entitling the 

plaintiff to such an execution must be passed upon and must 
( 12 ) enter into the judgment. I t  is therefore apparent that the issue 

tendered by the plaintiff is material, and that the refusal to sub- 
mit i t  is a denial of a substantial right if the pleadings raised the issue, 
and an examination of the complaint discloses that a fraudulent and 
wrongful conversion of the horse referred to in  the evidence and of the 
proceeds of the sale of the horse is alleged. Two questions are, then, 
involved in  the appeal : 

1. Can one tenant in  common maintain an action against his co- 
tenant for a wrongful conversion of the property belonging to them? 

2. I f  so, is a cause of action for the wrongful conversion of per- 
sonal property one in which an execution against the person may issue? 

The first question is determined by the case of Waller v. Bowling, 
108 N. C., 294, in which the Court says: "A tenant in  common of a 
chattel cannot maintain an action of or in the nature of trover against 
his cotenant upon the ground merely that his demand for possession 
of the common property has been refused by the latter, unless he can 
show that the cotenant had subsequently consumed it or placed i t  
beyond recovery by means of legal process. Newby v. Harrell, 99 N. C., 
149; Pitt v. Petway, 34 N. C., 69; Lucas v. Wassofi, 14 N. C., 398; 
Cooley on Torts, 455; Ripley v. Davis, 15 Mich., 75, 90 Am. Dec., 262. 
But  where the tenant in possession of personal chattels withholds the 
common property from his cotenant, or wrests it from him and exer- 
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cises a dominion over it, either in  direct denial of or inconsistent 
with the rights of the latter, an action will lie for conversion. Shearin 
v. Riggsbee, 97 N. C., 221; 2 Greenleaf, par. 642; University v. Bank, 
96 N.  C., 284; Cooley on Torts, mpm; 2 Greenleaf Ev., 636a; Grove 
v. Wise, 39 Nich., 161." 

This case is also reported in  12 L. R. A., 265, and i n  the note many 
authorities are collected which show that this is the general rule. The 
same principle was also applied in the later case of Ledford v. Emerson, 
140 N. C., 288, upon facts similar in  many respects to those in the 
record before us. 

The other question presents no difficulty, because i t  is provided by 
section 625 of the Revisal that an execution may issue against the 
person ('if the action be one in  which the defendant might have been 
arrested," and by Revisal, see. 727, subsec. 1, that the defendant may 
be arrested when the action is "for injuring, or for wrongfully taking, 
detaining, or converting property, real or personal." 

I f  i t  be said that the plaintiff cannot recover for a wrongful con- 
version of the horse, upon the ground that he has ratified the sale, 
this does not preclude a recovery for the wrongful conversion of the 
proceeds of the sale, which the defendant received for himself and 
the plaintiff. Organ C'o. v. Snyder, 147 N. C., 271. 

We are, therefore, of opinion that i t  was error to refuse to ( 13 ) 
submit the issue tendered by the plaintiff. 

The judgment will be set aside, with directions to submit an issue 
or issues involving the question of fraudulent and wrongful conver- 
sion in addition to the issues already determined by the jury. 

Partial new trial. 

Cited: Allen v. McMillnn, 191 N.C. 520 (2c) ; Enloe v. Rugle, 195 
N.C. 40 (3c) ; Lovegrove v. Josey, 202 N.C. 836 (3d) ; Barham v. Perry, 
205 N.C. 430 (3c) ;  Fertilizer Co. v. Hardee, 211 N.C. 656 (4c). 

GEORGE SAWYER v. NORFOLK SOUTHERN RAILROAD COMPANY. 

(Filed 15 September, 1915.) 

1. Carriers-Carriage of Passengers-Contract of Carriage-Performance. 
Where a railroad sold transportation between two points, it being 

necessary for the passenger to change, for the performance of the road's 
contract, the conductor, after taking up the passenger's ticket, should re- 
turn it to him before reaching the changing point, or give him something 
in place thereof that the new conductor would accept for passage to desti- 
nation. 

51 
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8. Carriers-Carriage of Passengers-Action for  Ejection-Contributory 
Negligence. 

Where passenger bouglit a ticliet to a point to reach which i t  was neces- 
sary to change, if the company, in  the passenger's action for ejection from 
the train because he had no ticket acceptable on the train to which he 
changed, claimed that  the passenger was guilty of contributory negligence 
in not having demanded the return of his ticket from the conductor on 
the first train, such charge should hare been pleaded as  contribntory negli- 
gence, and issue tendered. 

3. Carriers--Carriage of Passengers-Ejection-Negligence of Conductor. 
Where plaintiff purchased through transportation to a destination to 

reach which i t  was necessary to change, and the conductor on the first train 
neglected to return passenger's ticket, he having no money, and, when the 
conductor of the second train asked for his fare, vainly attempted to bor- 
row from men who had been on the first train with him, i t  was negligence 
on the conductor's par t  not to  have satisfied himself by inquiring of such 
men whether plaintiff had been on the train with them prior to  reaching 
the changing point, before ejecting plaintiff. 

4. Carriers-Carriage of Passengers-Wrongful Ejection-Payment of 
Fare-Duty of Passenger. 

TJnder Revisal 1905, see. 2611, providing that every railroad corporation 
shall transport passengers on due payment of the fare  legally authorized 
for the trip, where a passenger is about to be wrongfully ejected from 
a train, liaving paid his fa re  thereon, but being unable to produce his 
ticket, i t  is not inc~unbent on him, by paying money which the conductor 
has no right to exact, to avoid ejection from the train, as  he is not 
required to bny again his right to  remain on the train to his destination. 

6. Carriers-Carriage of Passengers-Refusal of Double Fare-Rights of 
Parties. 

Where a milroad passenger cannot produce a ticket on the conductor's 
demand, the road and the passenger can each stand upon their rights. The 
road can eject the passenger, subject to liability if he has paid his fare, 
and the passenger to suffer ejection, subject to his right to recover if i t  
was wrongful. 

6. Carrier-Carriage of Passengers-Wrongful Ejection-Right of Ac- 
tion-Statute. 

Under Revisal 1905, see. 2611, providing that  every railroad shall s tar t  
and run their cars for the transportation of passengers, and shall take, 
transport, and discharge such passengers at,  from, and to usual stopping 
places on due payment of the fare  legally authorized, and shall be liable to 
the party aggrieved in a n  action for damages for any neglect o r  refusal 
in the premises, plaintiff passenger, ejected from train of defendant road 
for failure to pay again fare  which he had paid once upon purchasing 
ticket, had a right of action. 

7. Carriers-Wrongful Ejection-Damages. 
Where a railroad wrongfully ejected a passenger a t  night in  a desolate 

country, without money or friends, forcing him to walk 30 miles to his 
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destination, he was entitled to recover for the humiliation and wrong done 
him by his ejection arid the clamage caused by his enforced walk without 
food. 

APPEAL by defendant from Just ice ,  J., at January Term, ( 14 ) 
1915, of PASQUOTANK. 

Judgment for plaintiff, and defendant appeals. 

I. 1V. Meelcins for p l a i n t i f .  
J .  K e n y o n  Wi l son  for defendant.  

CLARK, C. J. This is an action for damages for ejection from de- 
fendant's train. The plaintiff was a passenger thereon, 24 March, 
1913, having purchased a ticket from Norfolk, Va., to New Bern, N. C. 
At  that time the defendant required passengers from Sorfolk to New 
Bern to change at Chocominity, where another train of defendant took 
passengers to S e w  Bern; the original train from Norfolk going on to 
Raleigh. 

The facts as found by the jury are that on the night ill question, 
soon after the train pulled out of the station at Norfolk, the defend- 
ant's conductor took up plaintiff's ticket, but failed to return the samc 
to him, giving him the usual conductor's check. At Chocowinity the 
conductor showed hini the train he should take for ?Yew Bern, but did 
not return his ticket. The plaintiff was an inexperienced trareler, 
having traveled only between Pantego and Sorfolk. He knew nothing 
about the defendant's custom as to passengers transferring at 
Chocowinity, nor that the conductor's check would not be good ( 15 ) 
beyond that point. After learing Chocowinity the new conductor 
demanded his ticket and refused to take the check. The defendant PY- 

plained what had happened, and endeavored to borrow the necessary 
fare from two men near by, who had been on the train with him before 
he reached Chocowinity, but was unable to do so. Thereupon the con- 
ductor put him off, between 2 and 3 o'elock at night on 25 March, 1913, 
a t  Frederick, N. C. There mere no lights in the station at  Frederick, 
the season mas blustering and inclement, the plaintiff did not have any 
money to secure lodging or food and no means to protect himself from 
attack, and was a stranger at  that place. He  then walked to New Bern, 
a distance of 30 miles, reaching there at  5 13. m. The walk produced 
great blisters and footsores on plaintiff's feet, and caused his ankles 
and feet to swell badly, and for some time he was laid up and unable 
to work. The court properly told the jury that if they found that the 
conductor returned the ticket to the plaintiff, to answer the issues "No." 

The conductor having taken up the plaintiff's ticket, it was incum- 
bent upon him to return the ticket to the plaintiff at or before reach- 
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ing Chocowinity, or have given him something in lieu thereof that the 
new conductor would accept for the passage to New Bern, in accord- 
ance with the contract expressed by the ticket. The defendant's coun- 
sel suggests that the plaintiff should have asked for the return of the 
ticket, and that it was a '(frame up7, on his part not to do so. But 
there is no e~idence in the record that the plaintiff knew that the con- 
ductor had erred in not returning his ticket, or that his cheek would 
not be good beyond Chocowinity. If there had been grounds for such 
charge, i t  should have been pleaded as contributory negligence, and an 
issue tendered in that view. 

The defendant further insists that the plaintiff should have paid his 
fare when called upon. He  showed that he had no money, and that he 
tried in vain to borrow from two other men r h o  had been on the train 
with him before arriving at Chocowinity. I t  vas  negligence on the 
part of the conductor not to have satisfied himself, by inquiring of 
those men then and there whether the plaintiff had been on the train 
with them before reaching Chocowinity, and thus have satisfied him- 
self of the correctness of the plaintiff's statement. 

Besides,  hen a passenger is about to be wrongfully ejected from the 
train, it is not incumbent upon him to prevent the wrong by paging 
money which the carrier's servant has no right to exact. He is not re- 
quired to submit to imposition, or to buy again his right to remain on 
the train to his destination. Revisal, see. 2611. I f  this were not so. 
carriers would be above the lam, because there could never be punish- 

ment exacted for a wrongful violation of the contract of carriage. 
( 16 ) I f  i t  be said that the passenger could pay the money and recover 

it back, this ~ ~ o u l d  not right the wrong, because he could not 
afford to pay counsel's fees and bear the expenses of litigation for so 
small a sum. I t  would be fairer to say that, in cases of doubt, the 
carrier shou!d carry the passenger to his destination and sue him to 
recover the fare which he should have paid. But neither i s  required to 
do this. Each party can stand upon his rights, if he so chooses. This 
has been often held. Hnwey v. R. R., 153 S. C., 575, and cases there 
cited. The statute (Rev., see. 2611) confers the right of action. 

"Where one has been injured by the wrongful conduct of another, he 
must do what he can to avoid or lessen the effects of the wrong. But 
this principle does not apply till after the contract has been broken or 
the tort has been committed. I t  does not deprive the party of the 
right to insist on his legal rights." Hurney I . .  R. R., supra. I t  does 
not appear that after the plaintiff was ejected he failed to do anything 
he could in reason to lessen the damages. H e  was a stranger, at  night, 
in a desolzte country, without money or friends, and he set out to walk 
to his destination at New Bern. He IT-as entitled to compensation for 
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the humiliation and wrong done him by the cjection and for the sub- 
stantial damages sustained by his enforced walk, without food, to New 
Bern. The duties and liabilities of carriers in such cases have been 
stated fully, in  accordance with the above views, in  Hutchinson v. R. R., 
140 N. C., 124; Williams v. R. R., 144 N. C., 503; &lace v. R. R., 
151 N. C., 404; Harvey v. R. R., 153 N. C., 567; Elliott v. R. R., 166 
N. C., 481, and Hallman v. R. R., 169 N. C., 130. The only case to the 
contrary (Smith c. R. R., 130 N. C., 304) was expressly overruled in  
Hutchinson v. R. B., 140 N. C., 127, and Williams v. R. R., 144 N. C.,  
503. 

No error. 

Cited: MciVairy v. R. R., 172 N.C. 510 (4c) ; Creech v. R. R., 174 
N.C. 63 (4c). 

H. T. SHANNONHOUSE ET AL. v. T. S. WHITE ET AL. 

(Filed 15 September, 1915.) 

1. Trial-Issues-Submission. 
The form of issues submitted is of little consequence, if they submit 

the questions involved, and under them evidence is introduced by both 
parties presenting their sides of the controversy. 

2. Navigable Waters-Water Rights-Wharves. 
Under Revisal 1905, see. 1696, declaring that persons owning lands on 

any navigable water may, for the purpose of erecting wharves, make 
entries of the lands covered by water adjacent to their own, the low- 
water mark in a navigable stream in which the sea tides do not ebb and 
flow is the boundary of the adjacent land, though the height of the water 
fluctuated according to the winds. 

APPEAL by defendants from Justice, J., at January Term, ( 17 ) 
1915, of PERQUIMANS. 

Proceeding under the entry laws, whereby H. T. Shannonhouse and 
another protested against an entry by T. S. White and others. From 
the judgment White and others appeal. 

This is a proceeding under the entry laws, tried upon these issues: 
1. I s  the enterer entitled to entry of any of the water front in ques- 

tion ? Answer : "Yes." 
2. I f  so, how many feet &st of wooden stake in  protestants' western 

line, as claimed by protestants? Answer: "Eight feet." 
From.the judgment rendered, defendants, enterers, appealed. 



I N  T H E  S U P R E M E  COURT. [I71 

W a r d  & T h o m p s o n  for plaintif fs.  
Charles  W ~ e d b e e  and P. IV. VcMul lan  f o r  defendants .  

BROWK, J. The defendants T. S. White and others laid an  entry 
for  wharf purposes, as prescribed by section 1696, Rerisal of 1905, for 
a certain piece or parcel of land covered by the waters of Perquimans 
Kiver, claiming that  said land was adjacent to the front of a certain 
&ore land which they owned. The plaintiffs, protestants, duly filed 
protest. 

T. C. Blanchard cY: Bro. originally omned a tract of land in the town 
of Hertford, extending from Grltbb Street between parallel lines north- 
wardly to the Perquimans River. I n  1906 said T.  C. Blaixhard & Bro. 
conveyed to the Supply and Derelopment Company, subject to  certain 
easements immaterial to this controversy, "a certain piece of swamp land 
50 feet wide, extending across said lot, being 15 feet north from the ten- 

ter  of the railroad track and 35 feet south of the center of the railroad 
track." 

This strip of land, 50 feet wide, descended by meme conveyances to the 
defendants. The remainder of the property descended by mesne con- 
Teyances to the protestants in this cause. 

The defendants contended that at  ordincry high tide Perquimans 
River came within 15 feet of the center of the railroad track and south 
of the northern line of said 50-foot strip from the eastern extremity of 
said strip, clear across to the western extremity thereof, and that  there 
was no land hetween the northern line of said strip and the margin of 
Perquimans River. The defendants further contend that at  normal low 
tide the Perquimans Rirer  came within 15 feet of the center of the rail- 
road track and south of the northern line of said 50-foot strip for a dis- 
tance extending 33 feet eastwardly from a stake in  what 1%-as originally 
tlle xvestern line of the Blanchard lot, and for that distance of 33 feet 
therc was no land be twen  the northern line of said strip and the  margin 

of Perquimans River. 

( 18 ) The plaintiffs conte~id that at normal low tide Perquimans 
Hioer did not come within 15 feet of the center of the railroad 

track, or south of the northern line of said 50-foot strip, and that  there 
was land between the northern line of said strip and the margin of 
Perquimans River across tlle whole front of said strip. 

There was evidence to support the contentions of both parties, and 
also evidence which tended to show that at  normal low tide Perquimans 
River came within 15 feet of the center of the railroad track and south 
of the northern line of said 50-foot strip for a distance extending 8 feet 
only eastwardly from the stake in what was originally the western line 
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of the Blanchard lot, and for that distance of 8 feet there mas no land 
between the northern line of the 50-foot strip and Perquimans River. 

Section 1696, Revisal, provides : "Persons owning lands on any navi- 
gable sound, river, creek, or arm of the sea, for the purpose of erecting 
wharves on the side of the deep waters thereof, next to their lands, 
may make entries of the lands covered by water, adjacent to their own, 
as far  as the deep water of such sound, river, creek, or arm of the sea, 
and obtain title as in other eases. But persons making such entries shall 
be confined to straight lines, imluding only the fronts of their own. 
tracts, and shall in no respect obstruct or impair navigation." 

There are two assignments of error set out and discussed in the brief 
of defendants, viz. : 
1. The refusal of thc court to submit this issue: ('What portion, if 

any, of plaintiff's land is bounded by Perquimans River at  ordinary high 
tide 2" 

2. The court charged the jury, in effect, that claimants were en- 
titled to lay entry upon the water front to so much of said water front 
only as abutted and bounded their lot at  ordinary low tide. 

The issues submitted by the court present the questions at  issue, and 
under them evidence has been introduced by both parties, presenting- 
fully both sides of the controversy. The form of issues is of little con- 
sequence, if the material facts at  issue are clearly presented by t h ~ m .  
Paper Co. v. Chronicle, 115 N .  C., 147;  Simmons v. Allison, 118 N. C., 
778. I t  is admitted that the Blanchards owned to and along the river. 
Unless the portion of the land they conveyed out of their tract, and now 
owned by defendants, runs to and borders on the river, then under thc 
statute the defendants have no right of entry. The findilrg of the jury 
gives to plaintiffs a strip of land between the defendants' land and the 
river, with the exception of 8 feet. The jury have found that 8 fcet of 
defendants' land borders on the river. 

The case seems to turn upon what is the edge or margin of the stream. 
Upon this his Honor charged : 

"Now, I will say to you that ordinarily, in a section where there is no 
navigable water, the center of the stream is what you would go 
to when the stream is not navigable. Where there is navigable ( 19 ) 
water, and i t  is affected by the daily tide, the ebb and the flow 
of the tide twice in twenty-four hours, then, because everybody knows 
where the high tide comes, and i t  comes there twice a day, the law is  
that the margin of the river a t  high tide governs. 

"Neither one of those conditions obtains in this case. But there is 
another condition, and another rule. I11 a case like this they have, i t  
appears from this testimony, in  the Perquimans River what is known as 
wind tides. There is no regularity about them. They don't rise and 
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fall daily, but a high wind from one direction will bring the water from 
the sound and from the mouth of the river, and back i t  up into the river, 
and make what they call a high wind tide. 

"Now, i t  may be that you know more about that than I do. I t  is also 
true that the reverse of that proposition would be true naturally, and 
that a high wind in the opposite direction, or about the opposite direc- 
tion, would blow the water the other way. They say that is so in this 
testimony. I t  would strike any reasonable man that that would be so. 
I f  the wind can blow the water in, an opposite wind can blow i t  out. 

"Now, gentlemen, the court lays down this rule i n  a case like this: 
This is a navigable stream, admitted on all sides; it is navigable for sea- 
going vessels. ,4 ship can get up in this river, and go from this river into 
the sea, as I understand i t ;  a stream not affected by the daily tide, but 
affected by the wind tide. Now, isn't that about the condition that we 
have, according to the testimony? 

"Then, the court lays down this rule to you, that what governs as the 
margin of the stream is what it is in low tide-naturally low tide; not a 
low tide brought about by some extraordinary condition of affairs, not a 
low tide that might come from a long blowing of the wind from the op- 
posite direction, and blowing out the water, and making it an unusually 
low tide, but what is meant by a low tide is the normal low tide. That 
is to say, the tide that would exist if there was no condition to make i t  
high or low-a long calm time, when there was no wind blowing from 
either way, and has not been; then what would be the low tide at this 
time is what is contemplated by the law as the low tide. You can con- 
ceive, gentlemen, and they say that that is so at  this very time; the wit- 
nesses tell us that this is an extraordinary high tide, and that but 
few times in the knowledge of your oldest citizens has the tide been so 
high as i t  is now. The witnesses say that there have been times when 
the wind blew in an opposite direction, and when the tide was low, 
extraordinarily low, when very much of the water had been blown out 
of the river in the direction of the sound, and then that was an unusual 
condition of affairs. 

"It would not do to say that that was simply low tide as contemplated 
by the law. The law does not contemplate the extraordinary 

( 20 ) condition of things in a case like this at  all-the extreme high 
tide, nor the extreme low t i d e b u t  where there is no condition 

which tends to make a high tide or a low tide, and you find the river 
a t  what one of the witnesses has described as a standiug tide, a standing 
low tide is  what the law contemplates." 

This charge appears to us to be a clear and correct presentation of the 
case, and could not well have been misunderstood by the jury. I t  is well 
known that in inland rivers as far from the inlets of the sea as the Per- 
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quimans River the effect of the ocean tides is not felt. His  Honor 
made i t  plain that i n  using the terms "low tide" and "high tide" he re- 
ferred to conditions of the river brought about by winds, freshets, or 
other extraordinary causes, and not to the ocean tides. The sum and 
substance of the charge is that the jury should find from the evidence 
where the margin of the river was when it was in  a normal condition, 
and then to locate the low-water line, and not to locate i t  at  the edge of 
the water when much of i t  was blown out. 

The I'amlico River, at  Washington, in this State, is a navigable 
stream, and a t  that point the force and effect of the ocean tide is not usu- 
ally felt. I n  that respect i t  is similar to the Perquimans River. I n  
X. v. Eason, 114 N.  C., 792, the question presented was the location of a 
boundary of the town of Washington, which ran with the Parnlico 
River. The Court said: "It follows, therefore, that a grant to a ripa- 
r ian proprietor, running with a navigable stream, such as the Pamlico 
River a t  Washington, from one designated point on its banks to another 
above or below on the same bank, must be so located as to extend, not 
ad filum aqua?, but only to the low-water mark along the margin of the 
stream." 

I n  Wilson v .  Forbes, 13 N.  C., 30, i t  is held that :  "A stream 8 feet 
deep, 60 yards wide, and with an unobstructed navigation for sea vessels 
from its mouth to the ocean is a navigable stream, and i t s  edge at low- 
water mark is the boundary of the adjacent land." 

This case is cited with approval in Collins v. Benbury, 25 N. C., 282; 
Lewis v. Lumber Co., 113 N.  C., 55. 

The same rule seems to obtain in other jurisdictions. Bullock V .  

Wilson, 2 Port. (Ala.), 436; Webb v. Demopolis, 95 Ala., 116, 13 South., 
289, 21 L. R. A., 62; Williams v. Glover, 66 Ala., 189; Martin v. 
Evansville, 32 Ind., 85; &inbridge 71. SherZock, 29 Ind., 364, 95 Am. 
Dec., 644; Hogan, v. Jfe.Murty, 5 T .  B. Mon. (21 Xy.), 181; Scl~ur-  
meier v. B. R., 10 Minn., 82 (Oil. 59), 88 Am. Dec., 59; Brisbine v. 
R. R., 23 Minn., 114; Arnold v. Mundy, 6 N. J .  Law, 1, 10 Am. Dec., 
356; Palmer v. Fawell, 129 Pa., 162, 18 Atl., 761, 15 14m. St. Rep., 708; 
Btover v. Jack, 60 Pa.  339,100 Am. Dec., 566; Martin v. Nance, 3 Head 
(40 Tenn.), 649; Corn. v. Garner, 3 Grat. (Va.), 655; Barre TI. 

Pleming, 29 W .  Va., 314, 1 S. E., 731; Oil CO. v. CaldweZ7, 35 W. ( 21 ) 
Va., 95, 13 S.E., 42, 29 Am. St. Rep., 793. 

The judgment of the Superior Court is 
Affirmed. 
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E. C. WHITE r. TOWK OF EDENTON. 

(Filed 15 September, 1915.) 

1. Adverse Possession-Burden of Proof. 
I11 ejectment by one claiming by color of title and adrerse possession, 

upou sho\~-ing color of title, the burden of proof Fas still on plaintiff to 
show adrerse possession. and not upon defendant to disprove it. 

Z. Highways-Use by Public-Permissive Character-Burden of Proof. 
In ejectment to recover land claimed by defendant town as a public way, 

vr-here there was evidence that people had been in the habit of using the 
street, the burden was on plaintiLC to show that such user was permisskc. 

3. Adverse Possession-Burden of Proof. 
In ejectment to recover land claimed by adrerse possession, which is 

such possession of another's laud as, when accompauied by certain cir- 
cirmstances, will vest title in the possessor, the burden is on plaintiff 
to shon7 such acts and conduct on his part as tend to prove a contin~~ous 
assertion of ownership for the requisite time. 

APPEAL by defendant from W h e d b e e ,  J., a t  March Tern?, 1915, of 
CHOWAK. 

This is a civil action, tried upon these issues: 
1. I s  the plantiff the owner and entitled to the possession of that 

portion of the land described in the complaint which is embraced within 
the lines 9, 8, 10, 5,  4, 11, 12, 13, 1, to 9, on the map, or any par t  thereof, 
and, if so, what p a r t ?  Answer : "Yes; the whole thereof." 

2. I f  "yes" to the first issue, has defendant trespassed upon the same, 
as alleged 3 Answer : "Yes." 

3. What damages, if any, is plaintiff entitled to recover of defendant? 
Answer : "$5." 

From the judgment rendered, the defendant appealed. 

1V. S. Priuoft and  W a r d  & T h o m p s o n  for p l a i n t i f .  
P r u d e n  d Pruden, E. 6. B o n d ,  a d  S .  B r o w n  S h ~ p h ~ r d  for. de f endan i .  

BROWIT, J. This action was brought to determine the title to a certain 
str ip of land in the town of Edenton called "Dock Alley." The only 
evidence of title which the plaintiff introduced mas certain deeds, which 

are color of title, together n ~ i t h  evidence of adverse possession. 
( 22 ) The defendant claimed that  this property has been used as a 

public street i n  the t o ~ v n  for a great number of year., and that 
the public had acquired a right to use it. 

H i s  Honor charged the jury as f o l l o ~ ~ s :  "The law also says that when 
a man introduces a deed that  covers a particular piece of land, and he 
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i s  in possession of some part of it, the law extends that possession to the 
outer boundaries of the property. I n  this case it is admitted by the de- 
fendant that White has been in possession of a portion of this property 
for more than forty years, and, therefore, notlling else appearing, the 
law would extend that possession to the outer boundaries of the deed; 
but they say that by reason of user they are the owners of these pieces 
of land included in the streets. I charge you, gentlemen, if you believe 
the eridence as to the beginning and location, White's deed covers the 
land in controversy, and the burden then ihifts to the defendant to sat- 
isfy you that they are the owners of the streets." 

The court further charged that the "burden is upon the town to show, 
either by dedication, or grant, or adrerse possession for twenty years, it 
obtained title to the street. NOT. if they hare faded in that, it will be 
your duty to a n s ~ ~ e r  the issue 'Yes.' " 

The defendant excepted to this part of the charge. We think the ex- 
ception is well taken. The complaint alleges that the plaintiff is the 
owner in fee simple of the land in controversy and described in Exhibit 
1 .  The only title the plaintiff has undertaken to show is color of title 
and adverse possession. X o b l e y  T .  Gri f in,  104 3. C., 115. I n  order for 
the plaintiff to recover against the defendant upon the pleadings in this 
case, the burden of proof is upon the plaintiff to show title to the land in 
controversy. I t  is as much incumbent upon him to show ad~erse  pos- 
session as i t  is to show color of title, and that burden does not shift. I t  
i u  true, there is evidence that the people have been in the habit of using 
this street, and, if so, the burden would be upon the plaintiff to show that 
such user TTas permissi~e, alid not adrerse to him. 

I n  order to constitute adrerse possession, the burden is on the plaintiff 
to s b o ~  such acts and conduct upon his part as would tend to prove a 
eontinuom assertion to osvnership and claim upon his part for the req- 
uisite period of time. Adverse possession, generally speaking, is such 
possession of another's land as, when accompanied by certain acts 
and circumstances, will vest title in the possessor, and the burden of 
proof is upon the one r h o  claims adverse possession to prove it. 

New trial. 



( 23 
C. DANIEL r. ATLSNTIC COAST LIKE RAILROAD COMPANY. 

(Filed 15 September, 1915.) 

1. Parent and Child-Earnings of Child-Actions. 
In an action by a father to recorer from his minor son's employer wages 

earned, an instruction to find a certain sum in favor of plaintiff if the 
jury believe the evidence was not error, n7here it did not appear that the 
father's authority over the son had been destroyed or renounced. 

2. Infants-Emancipation-What Constitutes. 
That a child is allowed to lire away from his parents and receive his 

wages for work, and pays his expenses therefrom, cloes not constitute an 
emancipation, in the absence of a manifest intention of the parent tn  
release his authority ancl control. 

3. Parent and Child-Earnings of ChiId-Contyact with Employer. 
Where a father allom his minor son to work for a third party under 

an agreement whereby the son's wages are to be paid to him. payment to- 
the son mill be protected until the agreement is rescinded, whereupon the 
father is entitled to the wages. 

APPEAL by defendant from Carter, J., at April Term, 1915, of N a s r ~ .  
The case was tried upon this issue: 
1. I s  the defendant indebted to plaintiff; and, if so, in what amount? 

Answer: "$23.43, with interest from 18  January,  1913." 
From the juclgmeiit rendered, the defendant appealed. 

3. V.  Barnhill for plaintiff .  
F. S. Spmill for defendant .  

BROWN, J. This is ail action brought by the father of James L. 
Daniel, the infant  son of the plaintiff, against the defendant, to recorer 
wages paid to the said son. At the conclusio~i of the evidence, his Honor 
instructed the jury, if they believed the evidence, to a n s ~ e r  the issue, 
$23.40," this being the admitted amount due for the services of the said 
infant  after deducting $15 board for one month. To this instruction 
the defendant excepted. 

The uncontradicted evidence tends to prove that  the said minor Kas in 
the employ of the defendant; that  for a period of time he received his  
wages regularly with his father's consent and in pursuance of an  ar- 
rangement with his father;  that  he boarded with his sister and paid her 
$15 per month board out of his said wages. The evidence tends further 
to prore tha t  the father notified the defendant company at the end of 

the secoiid month of his son's employment, a t  its office, not to pay 
( 24 ) the minor his wages; that the defendant r ~ c e i r e d  this notice, and, 
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notwithstanding, paid the minor. I t  is in eridence that the father, prior 
to that time, had permitted the son to receive the wages and, after paying 
his board a i d  other expenses, to pay the remainder to him. 

The minor testifies that there was an  express agreemeat with his 
father that the minor was to collect the money, and, after paying ex- 
penses, to pay the balance to the father, which agreement was ter- 
minated when the father notified the railroad company not to pay the 
wages to the son. There is evidence that the son ran away from the 
father because he drove his father's home too hard, but that the father 
never drove the son away from him. The son testifies: "I am now 
living with my father, and he has always taken care of me." 

Upon this state of facts, which seems to be uncontradicted, we think 
the court did not err in  giving the instructions. There is no sufficient 
evidence in this case of the destruction or renunciation of the parental 
authority, and the test to be applied is that of the preservation of the 
parental and filial relations. 29 Cyc., 1673. 

The fact that the child is allowed to live away from its parents and 
receive his mages for work, and pays his expenses out of the same, does 
not amount to an emancipation, unless it is the manifest intention of 
the parent to release all parental authority and control. 29 Cyc., 1674. 

I n  this case the so11 evidently was the agent of the father in making 
the contract and collecting his mages. He  had no other authority than 
that which his father had conferred upon him. While the defendant was 
justified in  pzying the wages to the minor under this agreement, and 
would be protected by it, yet, when the consent of the father was with- 
drawn, the agreement rescinded, and the defendant duly notified, it was 
the duty of the defendant to pay the mages then accrued and thereafter 
earned to the plaintiff. 

The judgment of the Superior Court is 
Affirmed. 

Ci ted:  Holltrnd c. Hartley, 171 N.C. 377 (2e) ; P ~ i c l y e n  c. P d g e r i ,  
190 N.C. 107 (3p) ;  White v. Comrs. of Johnsfon, 217 N. C. 332 (2c). 
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HENRY C. BALLARD v. W. A. BOYETTE. 

(Filed 16 September, 1915.) 

1. Specific Performance-Part Performance-Sale of Realty. 
The doctrine of enforcing a parol contract to convey land on the ground 

of part performance does not prevail in North Carolina. 

2. Vendor and Purchaser-Par01 Sale-Repudiation-Effect. 
Where the owner of land makes a parol contract to sell it, he cannot 

repudiate the agreement and retain benefits received, whether money on 
the purchase price or the enhanced value of the land by reason of im- 

- provements. 

L .Trusts-Par01 Agreement-Transferring Land. 
Where there was a verbal agreement between plaintiff, defendant, and 

the party conveying the land to the plaintiff, that the plaintiff, on payment 
of the price to him by defendant, should convey to the defendant, there 
was a valid and enforcible patrol trust in defendant's favor. 

4. Vendor and Purchaser.--Parol Contract of Sale-Recovery for Improve- 
ments. 

Where defendant, ~endee of land under a parol contract repudiated by 
the vendor, sought to recover for improvements, seeking relief nnder the 
general principles of equity, it was no objection that defendant showed 
no color of title, as required in a proceeding under Revisal 1905, see. 652, 
providing that any defendant against whom a judgment shall be rendered 
far land may, before execution, petition the court, stating that he, while 
holding the premises nnder color of title, made permanent iruprooements, 
etc., and that a jury may assess plaintiff's damages and defendant's allom- 
ances for improvements. 

( 25 ) APPEAL by plaintiff from Whedbee, J., at March Term, 1914, 
of GATES. 

This is an action to recover land, in  which the defendant alleged in his 
answer that at the time of the execution of the deed to the plaintiff, 
under which he claims, an  agreement was entered into between the ven- 
dor and the plaintiff and the defendant that title should be made to the 
plaintiff and that he would reconvey the land to the defenda'nt upon the 
payment of the purchase price. This was denied by the plaintiff, and 
he refused to recognize any rights of the defendant in the land. 

The defendant testified upon the trial that the plaintiff Ballard pur- 
chased the land i n d  took deed in  his own name upon a parol contract 
and understanding at  the time that he (the defendant) should pay the 
purchase money, and, upon doing so, that the plaintiff would convey 
the title to him; that he entered into possession under this contract, and 
paid $157.50 of the purchase money, and made material improvements 
upon the land. The plaintiff offered evidence to the contrary. At the 
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time of the execution of the deed to the plaintiff he executed a deed of 
trust to the trustee, John E. Vann, to secure the purchase price. 

The jury returned the following verdict: 
1. I s  the plaintiff the owner and entitled to the possession of the land 

described in the complaint? Answer : "Yes." 
2. What was the rental value of the said land for the years 1913, 1912, 

1911, 1910, 1909, 1908, and 19072 Answer: '(1913, 1913, 1911, $90; 
1907, 1908, 1909, 1910, $15." 

3. What amount of money did defenda~lt pay Mr. Vann, or to the 
plaintiff Ballard, on account of interest on the note of plaintiff? An- 
swer : "74.25." 

4. What permanent impro~-ements has the defendaiit placed ( 26 ) 
on the said land under the bond fide belief that he u7as the equi- 
table owner of said land? Answer: "$200." 

Judgment was entered upon the verdict in favor of the defendant, his 
rights, however, being subordinated to the right of Vann, trustee, and 
the plaintiff appealed. 

Smi th  d2 Banks and Ehringhaus CE Snzall for plaintiff. 
A. P. Godwin and Ward Le. Grimes for defendant. 

ALLEX, J. The doctrine of enforcing a parol contract to convey land 
upon the ground of part performance does not prevail in this State. 
Ellis v. Ellis, 16 N. C., 341; Rhea u. Craig, 141 K. C., 610. But  i t  ie 
well settIed that the owner of land who has entered into a contract of 
this character cannot repudiate the contract and retain the benefits 
which he has received under it, whether in the form of money paid upon 
the purchase price or of the enhanced value of the land by reason of 
improvements. Slbea zl. Gri,@n, 22 N .  C., 9 ;  Luton 7%. Bndham, 127 N .  C., 
96; Kelly u. Johnson, 135 N .  C., 647; Ford 1 ' .  Strozd,  150 N .  C., 364. 
As mas said in Pitt  v. Moore, 99 N. C., 90: "Whatever may have been 
the ancient rule, it is now well settled by many decisions, from Bake? v. 
Carson, 21 N.  C., 381, i11 which there mas a d i ~ i d e d  Court, but Ru@a, 
C. J., and Cnston, J., concurring, and Alben v. Griifin, 22 S. C., 9, by a 
unanimous Court, to Hedgepeth e. Rose, 95 N. C., 41, that where the 
labor or money of a person has been expended in a permanent improve- 
nlent and enrichment of the property of another by a parol contract or 
agreement which cannot be enforced because, and only because, it is not 
in writing, the party repudiating the contract, as he may do, will not b& 
allowed to take and hold the property thus improved and enriched, 
'without compensation for the additional ralue which these improve- 
ments have conferred upon the property,' and it rests upon the broad 
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principle that  it is against conscience that  one man shall be enriched to 
the injury and cost of another, induced by his own art." 

The position of the defendant is, howeyer, stronger than this, because, 
when the verdict is considered in connection with the pleadings and the 
evidence, an  agreement is established to convey the l a d  to the defendant 
upon the payment of the purchase price, entered into between the plain- 
tiff and the party nho  conveyed to him, and the defendant, a t  the time of 
the transmission of the legal title to the plaintiff, and this constitutes a 
valid and enforcible par01 trust. Wood v. Cherry, 7 3  N. C., 110; Xykes 
TI. Boone, 132 N. C., 202. And the plaintiff, having refused to perform 
his part  of the contract, cannot retain benefits reeeired thereunder. 6 
Ruling Case Law, 936. The case of Wood v. Tinsley,  138 N.  C., 507, if 
otherwise applicable, has no bearing, as the right of Vann, trustee, is 

given priority in the decree over the rights of the defendant. 
( 27 ) The objection of the plaintiff that  the defendant cannot re- 

corer for improvements made, because he has shown no color of 
title, would be important if the defendant was proceeding under the 
statute ( R ~ T - . ,  652) ; but it appears that he is not doing so, and, on the 
contrary, is seeking relief upon familiar equitable principles. 

No error. 

Cited: Ferrell l;. ,Wining Co., I76 N.C. 477 (2c) ; Perry v. Sor ton ,  
182 N.C. 587 (2c) ; G m y  v. Davis, 184 N.C. 100 (2c) ; Bank v. Scotf ,  
184 N.C. 315 (3cc) ; Pridgen v. Pridgen, 190 N.C. 106 (3p) ; Grantham 
1): Grunflzam, 205 N.C. 366 (Icc) ; Knowles 2). TiC'allace, 210 N.C. 607 
(2c) ; Grimes v. GwZ'on, 220 N.C. 679 (21) ; L4tkimon 1%. dfkinsorz, 225 
N.C. 128 (3d)  ; Atkinson ti. Atkinson, 225 N.C. 134 (3j)  ; IVilliams I . .  

.Joi?ies, 228 N.C. 143 (2p).  

WILSON WOOTI AXD LUMBER COMPANY r. C. L. HINTON ET AL. 

(Filed 13 September, 1915.) 

1. Evidence-Hearsay-Declarations. 
Declarations as to boundary, to be admissible, must hare been made 

before suit brought, and declarant must ha\-e been disinterested when 
declarations were made, and dead when they were offered in evidence. 

2. Evidence-Hearsay-Declarations. 
Where the sumnlons in an action involving boundary n-as dated July, 

1913, and there was nothing to indicate that the controversy originated 
for any length of time prior to actual litigation, the testimony of a witness 
as to declarations made by a third person as to boundary that the decla- 
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LUMBER Co. v. HINTOX. 

rations Tvere made years before, and that the third person was dead, and 
that he did not claim any of the land when making the declarations, 
showed sufficient foundation for the admissibility of the declarations. 

5. Evidence-Hearsay-Declarations-Admissibility. 
Declarations of a deceased person on pointing out a line that it bound 

a third person's old field to a party's land around the edge of a hill, a 
swamp edge, and then on across to an old field to a dead tree, n-ere suffi- 
ciently definite to be admissible on the issue of boundary. 

4. Boundaries-Evidenc~Ca118 of Older Grants and Deeds. 
Calls of older grants and deeds are admissible in evidence on the issue 

of boundary, on the same principle that hearsay evidence of common 
reputation on the issue of prirate boundary is admissibre, but deeds not 
on their face calling for lines or corners common to them and deeds under 
which plaintiff in a suit invol~~ing bo~mdary claimed are properly excluded. 

3. Boundaries-Evidence-Admissibility. 
Where in a suit involving a boundary the single issue mas as to which 

of two named lines was the boundary line of plaintiff's land, deeds offered 
by defendant tending only to show a different line from either were prop- 
erly excluded. 

APPEAL by defendants from Carter, J., a t  Sovember Term, 1914, of 
CAMDEN. 

Civil action of trespass to realty, involving also the right to ( 28 ) 
an  injunction, tried on an  issue as to title. Plaintiff claimed 
and offered evidence tending to show titIe to a tract of land on Pasquo- 
tank River, known as the Horseshoe tract, and which, according to the 
deeds in  evidence, calling for a beginning point a t  A, on the Pasquotank 

River, and r a n  thence in a northerly and northwesterly direction 
( 29 ) to the point K, as shown on the annexed p la t ;  thence to L, M, 

K, 0, 2, 3, 4, 5, 6, to 7 on the river; thence with the river to the 
beginning. 

The defendants claimed and offered eridence tending to show title to 
a tract lying west of plaintiff's and abutting on same. 

There was no dispute between the parties as to the correct location of 
plaintiff's boundaries from A around the line to 0, and from that point 
defendants contended and offered evidence tending to s h o ~  that  the true 
divisional line between the parties was 0, P, Q, on the river, and thence 
with the river to the beginning. I t  was proved that  on some prior 
occasion the line 0, 2, 3, 4, 5, 6, 7, had been r u n  by a surveyor named 
Burnham, and was designated and spoken of on the tr ial  as the "Burn- 
ham line," and that  the line contended for by defendants had been for- 
merly run  by a surveyor named Colvin, and had come to be known and 
designated as  the "Colvin line," and i t  was agreed that  the title to the 
lands in  dispute and the rights of the parties litigant i n  reference there- 
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to should be properly made to depend on the issue, "Is the western line 
of plaintiff's land the Burnham or the Colvin line?" To which the jury 

I 

answered :  h he Burnham line." On this verdict there was judgment 
for plaintiff, and defendants excepted and appealed. 

W .  I. Halstead and Ehringhaus & Small f o r  plaintiff. 
Ward & Thompson f o r  defendant. 

73 
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HOKE, J., after stating the facts as above: Objection is made to the 
~ a l i d i t y  of the trial chiefly on account of two rulings of the court on 
questions of eridence, appellant excepting: (I) That on the examina- 
tion of the witness T. C. Jones, the declarations of a deceased witness, 
Miles Edney, were received in evidence as to the location of part of 
plaintiff's boundary, along the line 0, 2, 3, 4, 5, 6, in terms as follows: 

"Q. Did Edney point out the lines of the Hintons from Gale's R u n ?  
(Objection. Ol-erruled. First exception.) A. Yes, sir. 

"Q. What did he point to you as the line; what did he say to you? 
(Objection. Overruled. Second exception.) A. He said i t  binds 
Jackie Brothers' old field to the Hinton land around the edge of the 
hill. 

"Q. What natural boundary? Did the land run to the shingle road? 
A. Sammie Brothers7 old field first; then to the edge of the hill; then 
on across there to Jackie Brothers' old field to an apple tree that was 
dead. By edge I mean the swamp edge." 

Defendants admit that hearsay eridence on questions of private 
boundary is at  times admissible with us, but they insist that the condi- 
tions required for the reception of such evidence h a x  not been estab- 
lished in the present case, as the facts fail to show that the declarations 
objected to were made ante litem motam. I t  is well recognized 
in many former and more recent decisions of the Court on the ( 30 ) 
subject that, in order to the admissibility of evidence of this 
character, the declarations should have been made ante litem motarn; 
that the declarant should have been disinterested when they were made, 
and dead at  the time when they are offered (Bank v. Whilden, 159 N. C., 
280; Lamb v. Copeland, 158 N. C., 136; Bullard v. Hollingsworth, 140 
X. C., 634; Hemphill 1;. Hemphill, 138 N.  C., 504; Yow v. Hamilton, 
136 N. C., 3 5 7 ) ;  but the objection is not open to defendant, because 
from a perusal of the facts in evidence we are of opinion that the con- 
ditions required for admissibility of such evidence have been properly 
met. 

Before the declarations were received the witness Jones, speaking to 
the subject, said: "I knew Miles Edney when he l i ~ e d  there years ago. 
H e  pointed out some points with reference to this land to me. He  is 
dead. He  was not claiming any of the land,') etc. 

The summons in  this action bears date 19 July, 1913, and there is no 
testimony in the record that the controversy in  this action had its ori- 
gin for any length of time prior to the actual litigation commenced be- 
tween them, and we think it a fair and reasonable inference from the 
statement of the witness ('that the declarations mere made years be- 
fore," that these preceded the beginning of the controversy which re- 
sulted in the suit. 
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Again, i t  was objected that the declarations, in themselves, were not 
sufficiently definite and did not attach themselves to any specific data 
tending to give them significance. This seems to be a requirement both 
as to declarations of deceased witnesses and to evidence of comnlon 
reputation (Hempkill v. Hemphill, supra, Xhaffer v. Gaynor, 117 S. C., 
15) ; but this, too, on the record, must be resolved against the ap- 
pellants. Thus the witness said: '(It binds Jackie Brothers7 old field 
to the Hinton land around the edge of the hill." S n d  again: ('What 
natural boundary? Did the line run to the shingle road? A. Sammie 
Brothers7 old field first; then to the edge of the hill; then on across 
these to Jackie Brothers7 old field to an apple tree that was dead. By 
edge I mean the swamp edge." 

I n  Hemphill's case, applying the principle that the evidence of coni- 
mon reputation, to be admissible, must attach itself to "some monu- 
ment of boundary or natural object or evidence of occupation and ac- 
quiescence tending to give the land a fixed and definite location," it was 
held that '(evidence of common reputation was properly received, and 
that a line ran along the top of a certain ridge to the Vance line," and 
i t  will be seen that the declarations in the present case come well within 
the principle. Again, it appears that some deeds under which plaintiff 
claimed title, referring to the boundaries of the land now in dispute, 

described the lines as running to "the line of the John L. Roper 
( 31 ) Lumber Company, formerly Baird & Roper; thence along the line 

of the said John L. Roper Lunlbcr Company a westerly course 
to John L. Hinton's land; thence along said Hinton line to the nloutli 
of an old shingle road, formerly used by Baird & Roper; thence a 
southerly course on the John L. Roper Company land to the Pasquotank 
River," etc. 

I n  order to controoert the plaintiff's position on the issue, defend- 
ants introduced a line of deeds for the purpose of showing that the 
Roper Lumber Company owned a tract of land in that locality, and 
that the boundaries of the same did not coincide with the locations as 
claimed by plaintiff, and contended that the calls of the older deeds 
were relevant as to the true location of plaintiff's land. The court ad- 
mitted the deeds as evidence of title in the Roper Lumber Company, 
but not as evidence of the proper physical location of plaintiff's lines. 
I t  is held with us that the calls of older grants and deeds are, under 
certain conditions, admissible evidence on questions of boundary of a 
tract of land. In  Dobson 2%. Finley, 53 N. C., 495, the ruling nas re- 
ferred to the principle of admitting hearsay evidence of common repu- 
tation on questions of private boundary and is subject to the limitations 
imposed on that character of testimony. Bland v. Beasley, 140 S. C., 
628. The ruling of the court, howeuer, excluding the evidence, can well 
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be supported in  this instance on the ground that there is nothing on the 
face of the deeds offered by defendants that in itself shows that the 
deeds called for lines or corners common to them and the deeds under 
n-hich plaintiff claimed. The descriptions in the deeds of defendants, 
therefore, had in  themselves no significance on the question of the dis- 
puted boundary, except in connection with parol testimony offered by 
defendant and admitted in aid of the description. King c. m'atkins 
(C. C.), 98 Fed., 913;  5 Cyc., p. 968. And, furthermore, this parol 
testinlonjr which was offered on that subject tended to place the nestern 
line of the Roper lands, embraced in these deeds, as running south to 
Pasquotank River from the point K, a considerable distance east of the 
boundary line as claimed by either plaintiff or defendants. 

As heretofore shown, the parties had agreed that their rights should 
be determined on the single issue, "Is the western line of plaintiff's land 
the Burnham or the Colvin line?" As the deeds offered by defendants 
only tended to shor  a line entirely different from either of them, it 
would tend to confuse rather than aid the jury, and must be held irrele- 

I  rant to  the issue agreed upon. 
There is no error, and the judgment of the court below is affirmed. 
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W. H. WARD, A D M I X I ~ T R A ~ ~ ~ E ,  r. MOREHEAD C I T Y  SEA FOOD COMPANY. 

(Filed 23 February, 1916.) 

Fish and Oysters-Unsafe Condition-Knowledge-Duty of Packer-Negli- 
gence-Evidence-Questions for Jury-Trials. 

Where the packer of salt fish pnts this article of food on the marliet for 
sale in  a dangerous condition it  is its duty to protect the public from the 
consequences thereof, when i t  should have known the danger from the 
circ~~nlstances or is aftern-arcls informed thereof: and where the retail 
dealer has sold the plaintiff's intestate fish from a shipment from the 
packer, IT-hich had theretofore made its customers in sereral localities 
sick, resulting in  the death of one of them, of n7hich the packer had been 
informed, and there is f ~ ~ r t h e r  evidence that  there xvas a delay by the 
defendant in cleaning and packing the fish for thirty-six hours after they 
were placed on the wharf in the month of September, and that  except for 
the unreasonable delay of the defendant (packer) in notifying the re- 
tailer. by telegram or otherwise, the intestate's death might not have re- 
sulted, the defendant is liable for negligence. 

APPEAL by defendant f rom Cooke, J., at December Term,  1915, of 
CHOWAX. 

Prtiden R. Pruden, Ehrirjghaus R. Small, and E. G. Bond for plaintiff. 
51'. X .  Bond, Jr., and Guion ie. Guion for defendant. 

CLARK, C. J. T h i s  is a n  action for  the  dea th  of the plaintiff's intestate, 
caused, as  admit ted by the defendant a n d  found  by the  jury, by eat ing 
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salt mullets bought by plaintiff's intestate from W. S. White, a retail 
grocery dealer in Edenton, who had bought them from the defendant, 

the original packer of the mullets. The defendant in its answer 
( 34 ) admits that it shipped the mullets to said retail dealer on 18 

September, 1914, and that said White offered them for sale i11 
its regular business. 

The plaintiff alleged its cause of action under three different heads : 
1. That there is a warranty which runs with the sale of food for 

human consumption that the article is fit for food and does not contain 
dangerous and deleterious substances, injurious or fatal to human life 
and health. This cause of action is presented under the second and 
third issues, which were answered by the court in the affirmative as a' 
matter of law and as a result of the answer by the jury to other issues. 

2 .  That said packer, the defendant, was negligent in the preparation 
of said mullets; and that said fish were unfit and dangerous for human 
consumption, which condition mas known or ought to have been known 
by the defendant, and was due to its careless and negligent preparation 
of the fish and lack of care in packing. 

3. That after the fish were sold by the defendant to said retail 
dealer, and before plaintiff's intestate had eaten them, the defendant 
was put on notice by information that some of the same lot of fish 
shipped to said retailer had made people dangerously ill, and that the 
defendant could have gotten information to the said retailer to stop the 
sale of said fish in time to have warned the plaintiff's intestate, and 
thus could have prevented his eating them; and that failure to do so 
was negligence which caused the death of plaintiff's intestate. 

The authorities are numerous that there is an implied warrant7 
that runs with the sale of food for human consumption, that it is fit 
for food and is not dangerous and deleterious. Watson v. Brewing Co., 
1 L. R. ,4. (N. S.), 1178; s. c., 110 Am. St., 157. I t  is not necessary 
to discuss this question or that of the liability of the subsequent d ~ a l e r  
who buys the articles in good faith from a reputable manufacturer or 
wholesale dealer without notice of any defect, for the issues as to the 
negligence of the defendant are sufficient to support the judgment. 
4. The fourth issue is, "Was the death of the plaintiff's intestate 

brought about by the negligence of defendant, as alleged?" This issue 
was conlprehensive of the idea of negligence, alleged in the complaint in 
the preparation, care, and packing of the fish, and also as to the duty 
and care of giving notice if the defendant could thereby have avoided the 
injury, and it was sufficient, for the defendant presented its evidence 
upon both points. 

Both the State and Federal Governments have enacted statutes to 
protect the public against impure articles of food. Our statutes, Revisal, 



K. C.] SPRING TERM, 1916. 

see. 3969, et sey., and Revisal, 3442 and 3444, make it an  indictable of- 
fense, under certain circumstances, to sell aduherated food. When the 
defendant had put this food on the market for sale, if i t  was in a dan- 
gerous conditioli i t  was the defendant's duty to protect the public 
from the consequences thereof. There was evidence that there ( 35 ) 
was a delay by the defendant in cleaning and packing this fish 
for some thirty-six hours after they werc placed on the wharf in the 
month of September. They knew the effect upon fish of that delay in 
one of the most heated months of the year. 

The defendant learned, on the very day that this particular lot was 
shipped to the retail dealer who sold the plaintiff's intestate, that fish 
from this lot were making people sick. A second notice was received on 
the following day that this had happened in  several localities. A little 
later the defendant learned that a man had been actually killed by 
eating fish from the same lot. The defendant recognized its duty to 
notify those to whom i t  had sold to stop the sale, by writing letters, 
but it failed to do what an ordinarily prudent man would have done 
under the circumstances, in that i t  did not wire immediately to the 

if a telegram had been promptly sent the life of the intestate might 
have been saved. 

The evidence is that eleven persons in five families were made sick 
by buying of this lot of fish from White, a retail dealer in  Edenton, of 
whom the deceased bought. The defendant consented that the first 
issue that "the death of the intestate was caused by eating the mullets 
bought of White, the retail dealer, and which had been shipped to him 
by the defendant for sale," should be answered "Yes." 

There was evidence to justify the finding of the jury that there was 
negligence on the part of the defendant which was the proximate cause 
of the death of plaintiff's intestate. 

Upon consideration of all the exceptions we find 
No error. 

Cited: Grant v. Bottling Co., 176 N.C. 260 (c) ; Poovey v. Sugcr~ Co., 
191 N.C. 724 (1) ; Lamb v. Boyles, 192 N.C. 543 (e) ; Perry v. RoLtZirrg 
Co., 196 N.C. 177 ( p )  ; Broadway v. Grimes, 204 N.C. 627 (c) ; Thomc-r- 
son v. Baalard & Ballard & Go., 208 N.C. 4 (c) ; Enloe v. Bottling Co., 
208 N.C. 307 (c) ; Keith v. Gregg, 210 N.C. 803 (p)  ; Williams v. El- 
son, 218 N.C. 160 (c) ; Caudle v. Tobacco Co., 220 N.C. 110 (c). 
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TOWN O F  ROPER v. J. L. LEARY. 

(Filed 23 February, 1916.) 

1. Injunction-Municipal Corporations--Cities a n d  Towns-Sewerage  
Obstruction-Nuisance. 

The remedy of a town against the owner of a lot obstructing its drain- 
age ditch where i t  crosses a portion thereof may either be by indictment 
o r  a snit to enjoin its continued obstruction, without recourse to the 
former remedy. 

9. Pleadings-Allegations-Issues. 
All matters alleged on one side and denied on the other are not neces- 

sarily a t  issue in  a legal sense, but only such as  a re  necessary to the 
determination of the controrersy; and when the issues submitted by the 
trial judge a re  comprehensive and cover every phase of the controversy 
a s  set out in  the pleadings, giving the objecting party opportunity to offer 
any pertinent evidence, they a re  sufficient, the form thereof being of little 
consequence. 

3. Municipal Corporations - Cities and  Towns - Sewerage-Prescriptive 
Rights-Purchaser a n d  Notice. 

Where a well settled community has been in existence for more than 
thirty years, using a ditch for drainage a t  a certain place, and then is 
incorporated into a town and thereafter a purchaser of a lot within the 
town limits, across which the ditch runs, has been given notice, a t  the 
time of his purchase, of the purposrs for which the ditch was used by the 
town, and that  it  ~ ~ o u l d  remain open as  i t  then existed: g e l d ,  those 
using the ditch acquired a prescriptive right to do so, of which the pur- 
chaser of the lot bad full notice; and in a suit by the town to enjoin its 

- -obstruction the defendant's motion to nonsuit on the ground that  i t  was 
the taking of his property without just compensation was properly over- 

. . ruled. 

4. Instructions, Improper--Appeal and  Error .  
Objection to the charge in this case that  i t  was unjndicial, prejudicial 

to the appellant's rights, and, in effect, coerced the jury to find adversely 
to him, is without merit, i t  appearing further that  the judge may properly 
have charged the jury to find adversely to the appellant upon the evi- 
dence, if they should believe it. 

4 36 ) APPEAL by  defendant f r o m  Rountree, J., a t  October Special 
Term, 1915, of WASHINGTON. 

Civil action tried upon these issues: 

3. W a s  the  di tch described i n  complaint  a d r a i n  ditch f o r  a p a r t  
of the locality embraced by t h e  town of Roper  and some of i t s  streets 
a t  t ime said town was  incorporated? Answer:  "Yes." 

2. H a d  said drainage di tch existed a n d  was same used f o r  said 
d r a i n a g e  f o r  the past thirty years?  Answer:  "Yes." 
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3. Did the defendant fill up said ditch upon his own land and 
thereby pond back m-ater upon said streets and obstruct the proper 
drainage of same ? Answer : "Yes." 

4. Does the town of Roper empty selvage into said ditch so as to 
create a nuisance ? ,Inswer : ('NO." 

From the judgment rendered, the defendant appealed. 

I William iV. Bond, Jr., for plaintiff. 
Ward CE Grimes f o r  defendant. 

BROWN, J. This action is brought by plaintiff to enjoin defendant 
from obstructing a ditch within the corporate limits of the town, a 
small part of which crosses a corner of defendant's land. I t  is con- 
tended by defendant that injunction is not the proper remedy 
and that plaintiff should proceed by indictment. Both remedies ( 37 ) 
may be available, and the remedy by injunction certahly is. To 
obstruct the drainage system of a city or town is a serious matter, and 
may amount to a public nuisance and be extremely detrimental in its 
consequences to the community. To abate it the community, acting 
through its officials, need not wait until an indictlnent can be tried, but 
may ask for injunctive relief to abate the nuisance at  once. 

I t  is contended that the court erred in refusing to submit certain 
issues tendered by defendant. The issues submitted and answered by 
the jury are very comprehensive and cover every phase of the con- 
tror-ersy as set out in the pleadings, and under them either party had 
opportunity to offer any pertinent evidence. I t  is not every matter 
arerred on one side and denied on the other that in a legal sense is an 
issue. The only issues proper to be submitted are those matters alleged 
on one side and denied on the other which are necessary to determine 
the controversy. K i ~ k  v. R. IZ., 97 K. C., 52. 

The form of the issues is of little consequence, if the material facts 
are clearly presented by them. 

I t  is contended that the motion to nonsuit should have been granted, 
upon the ground "that the drainage of the town across the private 
property of the defendant n-ithout compensation was in fact a condem- 
nation of private property to the use of the tonn ~ i t h o u t  compensa- 
tion to the o~vner." 

A11 the evidence in the record tends to proye that the plaintiff was 
incorporated in 1907, that the territory had been a well settled coni- 
nlunity for more than thirty years previous, and that during all that 
time this drainage ditch, emptying into a creek, had been in ex- 
istence and used by the citizens of that community for drainage pur- 
poses. The defendant purchased his land at  a public sale in 1910 from 
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one L. G. R q e r .  I t  is i n  evidence, and not denied by defendant, that 
a t  the sale when defendant purchased his land public notice was given 
in  the hearing of defendant and all present that  this drainage ditch 
should remain open as it then existed 

I t  is maniffst that  upon this evidence the persons using the ditch 
for drainage purposes had acquired a prescriptive right to do so and 
that the defendant purchased with full notice and subject to such right. 
The motion to nonsuit was therefore properly overruled. 

The remaining exceptions, 7, 8, and 9, are directed to the charge of 
the court. I n  these three exceptions the appellant insists "that the 
attitude of the judge to his position was unjudicial and largely prejudi- 
cial to a fa i r  and impartial consideration of it by the jury," and 
further that  the jurors "by the style, manner, directness, and force of 

the charge, were coerced into a finding" adverse to defendant. R e  
( 38 ) do not think the charge of the learned judge and his admoni- 

tions to the jury are fairly amenable to this criticism. 
I n  the view we take of the case, upon the uncontradicted evidence, 

and in  any view of it, his Honor might well have instructed the jury 
to find for the plaintiff upon the essential issues, 1, 2, and 3, if they be- 
lieved it. There is nothing that  we see to p r e ~ e n t  defendant from 
covering or tiling the ditch where i t  passes through his land so as to 
make it less objectionable, provided he does not obstruct it. 

No error. 

Cited: Clinton v.  Ross, 226 N.C. 689 ( l c )  ; Transit Go. v. Couch Co., 
228 N.C. 773 ( l c )  ; Pulre a.  Morris, 230 N.C. 426 (2cc). 

J. H. PERRY T. NORFOLK SOUTHERN RAILROAD COMPANY. 

(Filed 23 February, 1916.) 

1. Railroads-Damages-Land Crop Issues. 
Where the damages are sought by the owner of lands, in his action 

against a railroad company alleged to have been caused to his lands and 
crops by the defendant's negligent failure to Beep open the culverts under 
its roadbed, it is not necessary to submit issues as to damages to the crop 
and lands separately; but, a t  times, it  is desirable to do so in order to 
present the questions involved, and such a course has been approved by 
the Supreme Court. 
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2. Issues-Verdict, Directions-General New Trial-Appeal and Error- 
Court's Discretion. 

In an action to recover damages from a railroad company to the plain- 
tiff's crop and lands, alleged to have been caused by the negligence of the 
defendant in failing to keep its culverts under its roadbed open, the trial 
judge erroneously instructed the jury to answer the issue as to whether 
the crops had been injured, "Yes," and owing to the connection between 
this and the other issues, the Supreme Court grants a general new trial, 
as a matter within its discretion. 

3. Limitation of Actions - Railroads - Permanent Damages-Recurrent 
Damages. 

In an action for damages against a railroad company arising from 
alleged negligence with respect to its roadbed, it is Held, that for injuries 
arising from the original and permanent construction of the road, prop- 
erly maintained, the five-year statute of limitations, Revisal, see. 394, 
applies; but those arising from the negligent failure of the defendant to 
properly maintain the road, such as keeping open culverts and the like, 
actions may be brought from time to time for the three years preceding 
the institution of the action, as in ordinary cases of recurrent injury. 

APPEAL by defendant from Cooke, J., at December Term, 1915, of 
CHOWAN. 

Civil action to recover damages to plaintiff's land and rrops ( 39 ) 
grown thereon by the construction of defendant's road through 
said land and by alleged negligent failure to keep open the culverts 
under the road-bed. On denial of liability, the jury rendered the fol- 
lowing verdict : 

1. I s  the plaintiff the owner of the land described in the com- 
plaint ? Answer : "Yes." 

2. Have the lands of the plaintiff been damaged by the negligence of 
the defendant, as alleged in  the complaint? Answer : ('Yes." 

3. I f  so, in what amount ? Answer : "$400." 
4. Have the crops of plaintiff been damaged by the negligence of 

the defendant, as alleged in the complaint? Answer: "Yes." 
5. I f  so, in  what amount ? Amwer : "$600." 
6. I s  plaintiff's cause of action barred by the statute of limitations? 

Answer : "No." 
Judgment on the verdict for plaintiff, and defendant excepted and 

appealed. 

Pruden & Pmden  and X. Brown Xhepherd for plaintiff. 
Small, Maclean, Bragaw & Rodman for defendant. 

HOKE, J. The submission of a controversy of this character on 
issues addressed to the land and crops separately, while not always 
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necessary, is at  times desirable for the proper presentation of the ques- 
tions involved, and such a course has been approved with us by direct 
decisions on the subject. Bensley v. R. R., 147 N. C., 362; Ridley v. 
R. R., 124 N. C., 37. 

We are of opinion, however, that there was error committed to 
defendant's prejudice in charging the jury on the fourth issue: "That 
if they believed the evidence in  this case they would answer the issue 
'Yes.' " 

While there are facts in evidence tending to support plaintiff's posi- 
tion, there is also testimony on the part of the defendant to the effect 
that plaintiff has suffered no injury from the construction and main- 
tenance of the defendant road, either to his land or crops, and the 
issue should have been submitted as an open question for the jury to 
determine. 

And, owing to the connection between the issues on the question of 
liability, for the error indicated, we think that, in the discretion of the 
court, a general new trial should be awarded. 

On the issue ak to the statute of limitations i t  has been held with us 
that for injuries arising from the original and permanent construction 
of a railroad, properly maintained, the action is controlled by section 
394 of Revisal, requiring that the same shall be instituted within five 

years from the infraction of substantial damages to the property. 
( 40 ) But for injuries arising from negligent failure to properly main- 

tain the road, such as keeping open culverts and the like, actions 
may be brought from time to time and recovery had for the three years 
preceding the institution of the suit, as in ordinary cases of recurrent 
injury. 

The differing views will be found presented and illustrated in Rice 
v. R. R., 167 N. C., 1; Duval v. R. R., 161 N.  C., 448; Oarnpbell v. 
R. R., 159 N. C., 586, and other like cases, and it may be in the 
further trial of the cause that the issue on the statute of limitations 
should also be submitted to the jury. 

For  the reasons heretofore stated, defendant is entitled to a new 
trial of the case, and it is so ordered. 

New trial. 

Cited: Bwclift v. R. R., 175 N.C. 116 (3c) ; Barclif v. R. R., 176 
N.C. 41 (313) ; Midgett v. Transportation Co., 180 N.C. 72 (2c) ; Light- 
ner v. Raleigh, 206 N.C. 504 (3c) ; Ivester v. Winston-Salem, 215 N.C. 

' 8 (3c). 
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JESSE C. ANGE v. THE SOVEREIGiY CAMP O F  THE WOODMEN 
O F  THE WORLD. 

(Filed 23 February, 1916.) 

Removal of Causes-Transference of Causes-maternal Societies-Local 
Lodge-Venue. 

In an action to recorer damages alleged to have been receired by the 
plaintiff TThile being initiated into a fraternal insurance society, in con- 
sequence of rough treatment, brought in a different county from that 
of the residence of the plaintiff and the one wherein the injury was al- 
leged to hare been receired, it  appeared that the defendant, the head 
lodge, had a local lodge in the county of the venue, in nhich members 
\%-ere received, the usnal business of such lodges transacted, and member- 
ship fees collected and remitted to i t :  Held, the transactions of the local 
lodqe were such usual or continuous business as contemplated by the 
statute, and the cause mas improperly transferred to the comtr in mhich 
the plaintiff resided and the injury was alleged to h a ~ e  been received. 
Revisal, see. 423. 

C I ~ I L  ACTION to recover damages for personal injury, heard by Bond, 
J., at  J anua ry  Term of WASHINGTOX, on a motion to remove the case 
for  tr ial  to Martin County. 

It appears from the complaint, made a par t  of the case on appeal, 
tha t  defendant is  a fraternal insurance society, having separate lodges 
in  this State, one in  Washington County and one in  Xar t in  County. 
the members paying initiation fees, and dues, and taking insurance 
for premiums, the defendant, i11 this respect, not being unlike other 
fraternal  insurance societies. 

Plaintiff alleges that  while being initiated as a member of the sub- 
ordinate lodge a t  Jamesville in Xar t in  County he lvas assaulted 
and subjected to rough treatment, being sererely shocked by a ( 41 ) 
current of electricity, which resulted in serious and permanent 
in jury  to him. 

Defendant, before amwering, asked that  the case be removed for trial 
t o  Mar t in  County, where plaintiff resides, and where the enuse of action 
arose, plaintiff coiltending that the action v;as properly brought i n  
Washington County, as defendant is a nonresident corporation, and 
usually did business ill Washington County a t  the time this action was 
brought and the in jury  was inflicted. F o r  the purpose of passing upon 
the motion, the following facts were admitted by the parties: 

1. The plaintiff mas at the tinie that  the action was commenced, and 
now is, a resident of Martin County, and the defendant is a nonresident 
corporation, being the only defendant. 
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2. The defendant when suit began had, and now has, subordinate 
lodges in different places, one of which is in Martin County, one in 
Washington County, and others in various other counties. 

3. The cause of action, if any ever existed, arose in Martin County. 
4. The subordinate lodges in  various counties each has authority, 

through its officials, to collect fees due to the head lodge, which is the 
defendant. 

The court removed the case to Martin County, and plaintiff appealed. 

W .  X. Bond, Jr., for plaintif f .  
G. V .  Cowper and R. H. Lewis, Jr., for defendant. 

WALKER, J., after stating the case: I t  is prorided by statute that an 
action against a corporation chartered by another State, country, or 
government may be brought in the Superior Court of any county in 
which the cause of action arose, or in which i t  usually did business, or 
in  which it has property, or in which the plaintiffs, or either of them, 
reside. Revisal, see. 423. There are four cases, therefore, in  which 
the place of trial may be determined differently, and it is possible, 
under this provision, that the action may [be] brought in any one of four 
oounties, at  the election of the plaintiff, as the cases are stated alter- 
natively. Under this view of the lam, as plaintiff resided in Martin 
County and the cause of action arose therein, he could have sued in 
that county, but was not bound to do so, if the defendant either had 
property or usually did business in Washington or any other county. 
Our opinion, upon the facts stated, is that it u s ~ ~ a l l y  did business in 
Washiilgton County, if also it did not have property there. I t  had a 
lodge there, which, according to the accepted definition, means the 
meeting room of an  association, as well as the regularly constituted 
body of members which meets therein, for the transaction of its business 
or the conduct of its affairs. The lodge collected the fees due to the 

defendant, as "the head lodge." The regular collection of fees 
( 42 ) due from members of the local lodge clearly and unmistakably 

indicates the transaction of business, which mas not only "usual," 
but continuous in its nature, and necessarily so. I t  appears that the 
lodge admitted persons to men~bership in defendant corporation, col- 
lected their dues, and presumably conducted such business as is usually 
characteristic of such institutions. Why such transactions are not 
"usual business" within the meaning and intent of our statute we are 
unable to see. Two cases seem to be direct authorities for this view of 
the facts : International Harvester Qo. ?;. Commonwealth, 147 Ky., 
655,  666;  Inter. Text-book Co. v. Pigg, 217 U .  S., 91, 104. I n  the 
former case, the agent of the plaintiff took orders for the sale of goods 
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and collected money due his employer, and in  the latter plaintiff con- 
ducted a correspondence school at  Scranton, Pa., by selling schola'r- 
ships in  Kansas (and other States) and collecting fees from its pupils, 
though i t  had no office in Kansas, but carried on its business solely by 
oorrespondence. I t  was held i n  each case that the plaintiff was con- 
ducting business in the State where the collections were made, and that 
i t  was continuous and, of course, "usual." The Court in  the Pigg case 
held that upon any reasonable interpretation of the statute, the com- 
pany, both at  the date of the contract sued on and when the action was 
brought, must be held as "doing business'' i n  Kansa's. I t  had an agent 
i n  the State, who was employed to secure scholars for the schools con- 
ducted by correspondence from Scranton, and to receive and forward 
any money obtained from such scholars. I ts  transactions in e n s a s ,  
by means of which i t  secured applications from numerous persons for 
scholarships, were not single or casual transactions, such as might be 
deemed incidental to its general business as a foreign corporation, but 
were parts of its regular business continuously conducted in many States 
for the benefit of its correspondence schools; that while the Supreme 
Court of Kansas has distinctly held that the statute did not embrace 
single transactions that were only incidentally necessary to the business 
of a foreign corporation, i t  also adjudged that the business done by the 
text-book company in  Kansas was not of that kind, but indicated a 
purpose to regularly transact its business from time to time in Kansas, 
and therefore it was to be regarded as doing business in that State, 
within the meaning of the statute; and that it "was the intention of 
the Legislature that the State should reach every continuous exercise 
of a foreign franchise," and that it should apply even where the business 
of the foreign corporation was "purely interstate commerce." The 
Court further said that the construction given to the statute by the 
Kansas court was correct. The two cases are parallel with this one, and 
the same rule of construction must govern. i f  it was "usual business" 
to receive orders for goods and collect the money due for them, i t  is 
equally "usual business" to receive members into the lodge and 
collect their dues or fees, and, i t  may be added, to sell them ( 43 ) 
insurance, if desired. But there are other reasons for holding 
that defendant was conducting its usual business in Washington 
County, which need not be mentioned, as we have adequately disposed 
of the question raised by the exception to the ruling., which is review- 
able in this Court. Cedar W o r k s  11, Lumber Co., 161 N.  C., 603. 

We, therefore, conclude that the venue was correctly laid in  Washing- 
ton cbunty, and that the court erred in removing the case. 

Reversed. 

Cited:  Pa lmer  v. Lo'we, 194 N.C. 704 (d). 
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WILLIAM H. CROPSEY v. THOMAS J. MARKHAM, ADMINISTRATOR OF 

ANDREW G. CROPSEY. 

(Filed 23 February, 1916.) 

1. JudgmentEstoppel-Former Record. 
The rule under the common-law system that pleas of estoppel by judg- 

ment be determined by the inspection of the record alone has been modified 
under the modern system of pleading where records are sometimes vague 
and uncertain, but not to the extent of destroying the integrity and conclu- 
siveness of the judgment as to the matters that do appear on the record. 

2. Same-Parol Evidence-Trials. 
TJpon plea of estoppel by former judgment, parol evidence is only per- 

missible in aid of the record when the record is uncertain and does not 
clearly show the matters adjudicated, and not for the purpose of contra- 
dicting i t ;  and the judgment estops as to all issuable matters contained 
in the pleadings. 

3. Same-Account-Bill of Particulars. 
Upon the plea of estoppel by the former judgment in an action upon an 

account for services rendered it appeared that in the former action the 
defendant asked for a bill of particulars which was furnished by the plain- 
tiff, and included therein the item sued for in the present action: ZeZd, 
that parol evidence in the present action was incompetent to contradict 
the record in the former one, and the judgment therein operated as an 
estoppel. 

APPEAL by plaintiff from Cooke, J., a t  September Term, 1915, of 
PASQUOTANK. 

Civil action to recover $117, alleged to be due for services rendered 
after the death of the intestate of the defendant and before the qualifica- 
tion of the defendant as administrator. 

The defendant denied that  there was any amount due the plaintiff 
and, i n  addition, pleaded a n  estoppel by a former judgment. 

( 44 ) T h e  plaintiff introduced evidence tending to prove tha t  after 
the death of the defendant's intestate he rendered certain services 

i n  taking care of the farm and the stock and that  the services were 
reasonably worth $1.50 per day, making a total of $117. 

The defendant introduced the record i n  the former action between 
the  same parties, from which i t  appeared that  the plaintiff filed a 
complaint i n  said action alleging that  the defendant as administrator 
was indebted to him in the sum of $520.15 for services; that  the de- 
fendant in said action demanded a bill of particulars; that a bill of par- 
ticulars was filed by the plaintiff i n  which appear the items for services, 
amounting to $117, which are involved in  this action; that the defend- 
ant  filed an  answer denying any indebtedness to the plaintiff; that a n  
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issue of indebtedness mas submitted to jury and was answered $153.83, 
and that final judgment was entered upon the verdict. 

After the introduction of the record the plaintiff in this action offered 
to prove by parol that the items in controversy in  this action were not 
considered in  the former action, and that his Honor before whom the 
action was tried refused to admit evidence in support of said items. 

This evidence was excluded upon objection by the defendant, and 
the plaintiff excepted. 

At the conclusion of the evidence his Honor entered judgment of non- 
suit, and the plaintiff appealed. 

.J. Kenyon Wilson for plainti,f. 
W. A. Worth for defendant. 

ALLEN, J. The plaintiff sues to recoxTer $117, alleged to be due for 
services rendered after the death of the intestate of the defendant and 
before the qualification of the defendant as administrator. The de- 
fendant denies the indebtedness, and pleads an estoppel by former judg- 
ment. The plaintiff replies that the items in controrersy in this action 
did not enter into the former judgment, and he has offered parol e ~ i -  
dence to sustain his allegation, which mas excluded by the court. 

Was this e~~idence competent ? 
The answer to this question requires an examination of the record i n  

the former action and the determination of the effect of the judgment 
rendered therein. 

Under the common-law system, the pleadings being more accurate and 
precise than at  the present day, and having as their object to reduce 
the controversy to a single issue, there was but little difficulty in deter- 
mining the question adjudicated, and the rule prerailed of trying the 
plea of estoppel by former judgment by an inspection of the record 
alone (Yates v. Yates, 81 N. C., 403; Whifaker v. Garren, 167 N. C., 
662) ; but as under the modern system of pleadings records are 
sometimes vague and uncertain, this rule has been modified, but ( 45 ) 
not to the extent of destroying the integrity and conclusi~~eness 
of the judgment as to matters that do appear on the record. Long v. 
Baugas, 24 N. C., 290; Yafes I?. Yates, 81 N. C., 403; Bryan v. Malloy, 
90 N. C., 513; Person v. Roberts, 159 X. C., 173; Clothing Co. v. Hay, 
163 N. C., 499; Whitaker 11. Gnrren, 167 N. C., 662. 

I n  Bryan v. Malloy the Court, after discussing the question, deduces 
the following as the controlIing principle: "The principle established 
in these adjudications is that parol proof is admissible and only ad- 
missible in aid of the record; that is, whenwer the record of the first 
trial fails to disclose the precise point on which i t  was decided, i t  is 
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competent for the party pleading it as an estoppel to aver the identity 
of the point or question on which the decision was had, and to support 
it by proof." 

I f ,  then, parol evidence can only be admitted in aid of the record, 
and when i t  does not disclose the point decided, we must look to the 
record in the former action, and i t  must be examined in the light of 
the authorities which show what the law says enters into and is con- 
cluded by the judgment. 

The Court said in Tyler v. Capehart, 125 N.  C., 64: "A judgment is 
decisive of the points raised by the pleadings, or which might be prop- 
erly predicated upon them; but does not embrace any matters which 
might have been brought into the litigation, or cause of action which 
the plaintiff might have joined, but which in fact are neither joined 
nor embraced by the pleadings" ; and in Coltrane v. Laughlin, 157 N. C., 
282: "It is well recognized here and elsewhere that when a court 
having jurisdiction of a cause and the parties renders judgment therein, 
it estops the parties and their privies as to all issuable matter con- 
tained in the pleadings, and though not issuable in the technical sense, 
it concludes, among other things, as to all matters within the scope 
of the pleadings which are material and relevant and were in fact in- 
vestigated and determined Gn the hearing. 

This language from these two cases was quoted with approval in 
Ferrebee v. Sawyer, 167 N. C., 203, and many other authorities were 
there cited in support of the principle. 

We have, then, the rule established that parol evidence is only per- 
missible in  aid of the record when it is uncertain and does not show 
clearly the matters adjudicated, and not for the purpose of contradicting 
it, and that the judgment estops as to all issuable matters contained in 
the pleadings; and if this rule is applied to the record in the former 
action it is clear that the plaintiff is estopped. 

I n  this action the plaintiff sued to recover $117 for services alleged to 
have been rendered. 

( 46 ) I n  the former action between the same parties he sued to re- 
cover $520.15 alleged to be due for services. 

The defendant in the former action asked for a bill of particulars, 
which was filed by the plaintiff and in  which appears the item of $117 
as a part of the $520.15. 

The defendant denied any indebtedness to the plaintiff and an issue of 
indebtedness was submitted to the jury and answered $153.83, and 
judgment was entered upon the verdict. 

As was said in Wiggins v. Guthrie, 101 N. C., 675, speaking of the 
statute requiring a bill of particulars: "This enactment, which, in case 
of a disregard of the demand, shuts out all proof of the items of the 
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claim coming from any witness (and does not close the mouth of the 
party making i t  alone), is intended to meet the case of a complaint that 
does not set out the particulars, and confine the evidence at the trial  
to such as are set forth. I t s  aim is to supply an ommission to give them 
in the pleadings, and hence, when furnished, they become substan- 
tially and in legal effect a part of the complaint itself." 

I f  so, and the bill of particulars became a part of the complaint, each 
item of the bill was put in issue by the denial in  the answer, and as the 
issue submitted to the jury was comprehensive enough to permit the 
introduction of evidence upon all the items, the judgment concludes 
as to all and is an adjudication that each item was litigated, and as the 
facts therefore appear on the record, par01 evidence will not be received 
to contradict them. 

If ,  as the plaintiff contends, the fact is otherwise, and he was pre- 
vented from introducing his evidence on the former trial by the rulings 
of the judge, his remedy was to appeal from the judgment rendered or 
to strike out from the bill of particulars the items that are involved in  
this action, and his failure to do so will not justify us in destroying 
the integrity of the judgment which has been rendered. 

There is also much authority in this State in support of the conten- 
tion of the defendant that no debt can be created against the estate of 
an intestate by matters occurring after his death, but it is not necessary 
to consider that question, Deunne v. Boyall, 52 N. C., 426; Lindsay 7.. 

Darden, 124 N. C., 309; Kelly v. Odum, 139 N.  C., 282, and cases cited. 
We find no error. 
Affirmed. 

Cited: Propsi v. Caldwell, 172 N.C. 598 (2c) ; Whisnant v. Price, 
175 N.C. 614 ( j ) ;  Holloway v. Durham, 176 N.C. 553 (2c);  Price v. 
Edwards, 178 N.C. 502 (2c) ; Nash v. Shute, 152 N.C. 530 (2c) ; X. v. 
Lumber Go., 199 N.C. 201 (3e) ; Savage v. McGlawhorn, 199 N.C. 429 
( 1 ~ ) .  

( 47 

J. B. KILLINGSWORTH v. NORFOLK SOUTHERN RAILROAD COMPANY. 

(Filed 23 February, 1916.) 

Carriers of Goods-Bills of Lading-Delivery Upon "Order, Notifyw-Evi- 
dence-Nonsuit-Trials. 

In an action against a railroad company to recover damages for its 
alleged wrongful failure to deliver a shipment of goods when it appeared 
from the bill of lading that the goods were to be delivered only upon the 
order of a certain bank, it is the duty of the plaintiff, having paid the 

87 
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draft to which the bill of lading was attached, to have the latter properly 
indorsed, or obtain the proper order for  the delivery of the goods, and 
when he has failed to do so a judgment as of nonsuit upon the evidence 
should be allowed. 

APPEAL by defendant from Coolce, J., at October Term, 1915, of 
BEAUFORT. 

Civil action, tried upon these issues: 
1. Did the defendant wrongfully refuse to deliver to the plaintiff the 

shipment of wire fencing referred to in the complaint? Answer : "Yes." 
2. I f  so, what damages, if any, did the plaintiff sustain thereby? 

Answer : "$200." 
From the judgment rendered, defendant appealed. 

Harry McCullan, John G. Tooly for 
Small, Maclean, Bragazv & Rodman for defendant. 

BROWN, J. The admitted facts are that a shipment of wire fencing 
was made by the Chicago House Wrecking Company from Chicago, 
consigned to Chicago House Wrecking Company, Pinetown, N. C., 
notify J. B. Killingsworth. The bill of lading bore the following in- 
dorsement: "Deliver the goods specified on this bill of lading only on 
order of Savings and Trust Company, Washington, N. C." The ship- 
ment arrived in Pinetown and the plaintiff was promptly notified of its 
arrival. The plaintiff testified that he went to the First  National Bank, 
paid the draft, and obtained the bill of lading. The defendant's evi- 
dence showed that the original bill of lading was never presented, but 
a copy only. Plaintiff a'dmitted that he never called at  the Savings and 
Trust Company for their indorsement, as required by the bill of lading, 
and the bill of lading was not so indorsed, nor did plaintiff have any 
order from the Savings and Trust Company for the delivery of the 
goods. 

The motion to nonsuit should have been sustained. I t  was the plain- 
tiff's duty, and not the defendant's, to procure the indorsement of the 
trust company, or else to write to the consignor and get authority for 
the delivery of the goods to him. I t  is well settled that a bill of lading 

must be properly indorsed before the carrier is justified in 
( 48 ) making delivery. The authorities are numerous and all in ac- 

cord. R. R. v. Bmk, 73 S. E., 637; Stone v. Swift, 16 Anno. 
Dec., 349; Douglass v. Bank, 9 Am. St. Rep., 276; 1 Hutch. on Car- 
riers, see. 177. 

Michie on Carriers, sec. 530, says: "A carrier of property which by 
the terms of the bill of lading is deliverable to the shipper's order is 
liable for its value to the true owner if he delivers the property to the 
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consignee or any one else without such order." Moore on Carriers, p. 
162 (1 Ed.), and cases cited in notes. 

The fact that the defendant was instructed to notify plaintiff of 
arrival of the goods gave him no right to require a delivery without the 
production and surrender of the bill of lading properly indorsed. On 
this subject 4 Ruling Case Law, 842, sec. 294, says: "The fact that a 
bill of lading contains a direction to notify a certain person of the 
arrival of the goods is no indication that he has any interest in  them, 
for, as is well known, the practice of 'notifying' a person of the arrival 
of goods is generally resorted to by the vendor, who, while consigning 
goods to himself or to his own order, wishes a t  the same time to have 
the vendee notified of the arrival so that he may be afforded an oppor- 
tunity of receiving them on payment of the draft drawn on him and 
the delivery of the bill of lading thereto attached. Therefore, in such 
a case, the carrier has no authority to make a delivery to  the person so 
to be notified without the production of the bill of lading properly 
indorsed, or without being otherwise ordered by the shipper so to do; 
and if he does make such a delivery, he becomes liable for the full value 
of the shipment." The text is supported by the a'uthorities cited i n  
Note 5. 

The motion to nonsuit is allowed. 
Reversed. 

Cited:  R. R. v. Armfield, 189 N.C. 583 (c) ; Griggs v. York-Xhipley,  
Inc., 229 N.C. 579 (d).  

W. S. CLARK v. ANNIE L. WIMBERLY AND JAMES PENDER, TRUSTEE 
UNDER THE WILL OF JOHN LAWRENCE. 

(Piled 23 February, 1916.) 

1. Wills-Trust Funds-Life Interest-Contingent Interests-Estates. 
An estate devised to M. "during her natural life, free from the controI 

of her husband, and at  her death to be paid to such of her children as 
she may have surviving her, and to the issue of such of her children as 
may have died in her lifetime leaving issue," the children to take per 
stirpes: Held, the children of M. held an estate dependent upon their 
being alive and filling the description at  the time of the death of their 
mother, the life tenant; but if they died before then without issue, their 
interest became extinct, and if they so died leaving issue, these last 
became the owners of the interest of their deceased parent, but holding 
directly from the testator. 
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2. Same. 
M. held by devise a life interest in a trust fund created under the will, 

n-ith the remainder to her children, J., L., and 8.. contingent upon their 
surviving her, with further limitation orer to their surviving children, 
to take per stirpes upon the nonhappening of the contingency stated. The 
life tenant and her children, J.. L., and A,, assigned "all our right, title, 
and interest in and to SSOO in value of said fund" to secure a creditor of 
J., and 3 .  and L. having predeceased their mother, the former leaving 
children surviving and the latter none, it is Held, by the terms of the 
assignment, the interest of A, having survived her mother, liable to the 
debt, is one-third of $800, the full amount specified, and not her entire 
interest in the funds: and this interpretation is not affected by a later 
clause in the writing of assignment, that the indebtedness be credited 
"with $800 if the interest of the parties hereto in the trust fund now in 
the hands of the trustee shall amount to so much." 

( 49 ) ~ F P E ~ ~ L  by defendant from Rollntree, J., a t  November Term, 
19 15, of EDGECORIBE. 

Civil action, heard on case agreed. 
From the facts agreed upon i t  appeared that a trust fund of $1,800 

is now in  the hands of defendant James render ,  coming from John  
Lawrence, deceased, and impressed by his will with the following trust : 
"To be held for the sole, separate, and exc1usi1-e use of my  daughter, 
Martha L. Wimberly, during her natural life, free from the control of 
he r  said husband or any future husband, and, at her death, to be paid 
to such of her children as she may leave surviving her, and to the issue of 
such of her children as may  have died in her lifetime l e a ~ i n g  issue, the 
issue to stand in  the place of their deceased parent and to take such 
share as such parent would if living." John Lawrence having died on 
18  January,  1892, there were surviving the life tenant, Martha, and 
her four children, John L., Annie, Lucy L., and Mrs. Fields, and, on that  
date, J o h n  L. Wimberly being indebted in a large amount to plaintiff, 
h e  and his mother, the life tenant, and two of his sisters, Annie and 
Lucy, executed a contract assigning to plaintiff certain specified por- 
tions or interests in the trust fund to secure his claim. Thereafter, on 
11 October, 1893, John died, leaving two children. On 1 6  October, 
1895, Lucy died without issue. On 25 June, 1915, the mother, the life 
tenant, died, leaving her surviving her two daughters, Mrs. Fields and 
Annie L., and the two children of John, only Annie haaing executed the 
contract declared on. 

The question presented was whether, by correct construction of the 
contract, the interest of Annie L. i n  the entire trust fund was applicable 
t o  plaintiff's claim or whether her interest only in $800 of the fund mas 
so applicable. 



3. C.] S P R I N G  TERM, 1916. 

The court being of opinion that the interest in the entire fund was 
bound, provided same did not exceed $800, so entered its judgment, and 
defendant Annie L. excepted and appealed. 

James Norfleet for plaintiff. 
James Pender and W. 0. Howard for defendant. 

HOKE, J. By the terms of the will the children of Martha L. Wim- 
berly held an estate dependent upon their being alive and filling the 
description at the time of the death of their mother, the life tenant. 
I f  they died before that time without issue their interest became extinct; 
and if they so died leaving issue, these last became the owners of the 
interest of their deceased parent, but holding directly from the testator. 
Sessoms v. Sessms, 144 N. C., 122; Latham v. Lumber Co., 139 N. C., 
9 ;  Bowen v. Hackmey, 136 N. C., 187; Ebey v. Adams, 135 Ill., 80. 
This being true, and the contract in question having been executed 
by Martha, the life tenant, John, the son, and two of his sisters, Lucy 
and Annie, the defendant, and, i t  appearing that Lucy died before 
her mother without issue, that John died before the mother, leaving 
two children, who take and hold direct from the testator, and the life 
tenant having also died, the trust fund is now held and owned, one-third 
b y  Mrs. Fields, one-third by the children of John, and one-third by 
Annie, whose interest alone is subject to the terms of the contract, and, 
as heretofore stated, the question presented is whether this is one-third 
of the entire trust fund, not to exceed $800, or is the amount restricted 
to one-third of $800. 

Recurring, then, to the terms of the contract, after reciting that a 
trust fund of $1,800 is held by a trustee under the terms of the will of 
John Lawrence, the portion of same more directly relevant proceeds as 
follows: "And whereas the said J. L. Wimberly is indebted to W. S. 
Clark in a large sum, and desires, as do all the parties hereto, to assign 
and set over to the said W. S. Clark their interest in $800 of said fund 
now in the hands of said Staton, trustee, as security for the said debt due 
Clark: Now, therefore, know all men by these presents, that we, Martha 
L. Wimberly, J. L. Wimberly, Lucy L. Wimberly, and Annie L. Wim- 
berly, for and in  consideration of the premises and of $1 in hand paid, do 
assign, transfer, and set over unto the said Clark all our right and 
interest in and to $800 in  value of the said fund now in the hands of 
the  said Staton, trustee, together with such interest as may accrue upon 
said $800 from this date, at  the rate of 8 per cent per annum, and do 
hereby authorize and empower the said Staton, trustee, to credit the 
said indebtedness of the said Clark with the interest which may accrue 
upon the said $800 during the lifetime of the said Martha L., and a t  
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I her death to credit the said indebtedness of the said Clark with $800, if 
the interest of the parties hereto in the said trust fund now in the hands 
of said trustee shall amount to so much. The said Clark is to credit 
his indebtedness against the said J. L. Wimberly with whatever he may 

receive under and by virtue of this instrument." And on careful 
( 51 ) perusal of the contract we are of opinion that only the amount, 

$800, is included therein, and that i t  may not be extended so as to 
include the entire trust fund. This is undoubtedly the meaning of the  
recital, "desires to assign over their interest in $800 of the fund," and 
is the primary and more natural interpretation of the operative terms 
in  the body of the contract, "do assign, transfer, and set over unto said 
Clark all our right, title, and interest in and to $800 in value of said 
fund." 

I t  is insisted for plaintiff that a different significance is given t e  
these stipulations by the closing terms of the instrument, "to credit the 
indebtedness of said Clark (on an amount due from him to the trust 
fund) with $800, if the interest of the parties hereto in the said trust 
fund now in the hands of the trustee shall amount to so much"; but to  
our minds there is nothing in the closing terms of the contract neces- 
sarily inconsistent with the stipulations referred to. The parties were 
evidently aware that the interest of any of the signatories might be 
withdrawn by the contingency attaching to their ownership, and the 
terms should be referred to the interest of all the parties as events 
might determine and in that part of the trust fund designated and 
assigned in the former portion of the instrument. 

From the circumstances of the transaction it  should not be readily 
inferred that these parties,   la in tiff or defendant, contemplated that 
Annie should become the sole paymaster of John's indebtedness to the 
extent of her entire interest in the fund, and, if i t  be conceded that 
there is a repugnancy in the first and last clauses of the contract, we are 
of opinion that the former expressed the controlling purpose, and should 
be held determinative of its meaning. See 6 Ruling Case Law, article 
"Contracts," see. 236. 

This will be certified, that judgment be entered restricting the lia- 
bility of defendant Annie to one-third of $800 of the fund. 

Reversed. 

Cifed: Cilley v. Geitner, 182 N.C. 718 (Ice). 
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OIL Co. 2). SHORE. 

SOUTHERN COTTON OIL COMPANY v. A. E. SHORE ET AL., TRADING AS 

E. B R E E N  & GO. 

(Filed 23 February, 1916.) 

Trials-Voluntary Nonsuit-Appeal and Error. 
The plaintiff in an action may, in proper instances, take a voluntary 

nonsuit at  any time before the rendition of the verdict; and where the 
court has obtained the issues from the jury during their deliberation 
thereon, in an action upon contract, and the first issues have been answered 
in the plaintiff's favor and made known to them, but the answers to the 
issues as to damages are not known to them, and the judge delivers the 
issues again to the jury with the instruction that they may deliberate upon 
the issues and make such changes as they may desire, it is reversible error 
to refuse the plaintiff's motion for a voluntary nonsuit, made as the jury 
were retiring to again consider the issues. 

APPEAL by plaintiff from Bond, J., at April Term, 1915, of ( 52 ) 
WAYNE. 

Civil action. The plaintiff sought to recover damages for the breach 
of a contract, dated 15 October, 1913, which was alleged to have been 
made between i t  and the defendants for the sale of certain "mill-run 
linters7' and "second-cut linters," the defendants, as alleged, having 
agreed to take the entire output of the plaintiff's mill for the season of 
the years 1913 and 1914, and plaintiffs agreeing to deliver them, as fast 
as they could be made ready for shipment, at  the prices stated in the 
contract. 

The question as to the liability of A. E. and P. C. Shore turned upon 
the authority of S. Breen, who assumed to act for the defendants, to 
make the contract for them, and the subsequent ratification of the 
contract by the Shores. 

The case was submitted to the jury upon issues which, with the an- 
swers thereto, are as follows: 

1. Was the act and conduct of S. Breen, in  making the contract sued 
on in  the complaint, beyond the scope of the partnership business? 
Answer : "Yes." 

2. Was the defendant S. Breen, in making the contract with the plain- 
tiff, acting within the apparent scope of his authority? Answer: "No." 

3. Did the defendants Shore and Shore have knowledge that S. Breen 
had made or entered into the contract sued on? Answer: "No." 

4. If  there was any limitation upon the authority of S. Breen to make 
the contract, did plaintiff have any knowledge or nomtice thereof? An- 
swer : YNo.'~ 

5. Did Southern Cotton Oil Company have notice at or before making 
of said alleged contract of any facts or circumstances calculated to put 
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a prudent man on notice that S. Breen was making said purchase fo r  
purposes outside of the scope of said partnership business? Answer: 
"No." 

6. Did the defendants Shore and Shore, by their acts and conduct, 
ratify the transaction? Answer: "Yes." 

7. Were the linters shipped from Tarboro worthless and without com- 
mercial value, as alleged in  the answer ? Answer : '(No." 

8. What was the difference in  market value, if anything, of the linters 
shipped from Tarboro (52 bales) and the contract price at  time Shore 
and Shore refused to take them? Answer: "No difference." 

9. At contract price, what sum would represent the 52 bales sent 
from Tarboro a t  time i t  was refused by Shore and Shore, if  

( 53 ) said goods were of kind bought under alleged contract? Answer : 
$815.25" (by consent). 

9%. Did plaintiff Southern Cotton Oil Company, to whose order the 
52 bales were shipped from Rocky Mount, leave same with the railroad 
so they were lost, after plaintiff was notified by the defendants, Shore 
and Shore, that they would not receive same? Answer: "Yes." 

10. What amount are defendants Shore and Shore indebted to the 
plaintiff? Answer : "$1." 

11. I n  what amount is defendant S. Breen indebted to plaintiff? 
Answer : "$1." 

The jury retired with the issues, after being charged by the court 
upon the law. 

The following statement appears in the record : 
"About 7 p. m. the judge was sent for, and, counsel for both sides 

being present, the jury handed the issues to the judge with part of the 
issues, including issues 10 and 11 as to damages, answered. 

"The court having, at  plaintiff's request, charged the jury to  answer 
all the issues as to liability in favor of plaintiff in any view of the 
evidence, counsel for defendant agreed that, subject to defendant's ex- 
ceptions to the correctness of the charge, the court could write the 
answers in favor of plaintiff to issues numbers 4, 5, and 6, and by con- 
sent of plaintiff the court wrote the answers to numbers 9 and 9%. This 
left all the issues answered, as appears in record, except the issues num- 
bered 7 and 8. Each issue, with the answers to the same, except issues 
7 and 8 and the issues as to amount of damages, was then read aloud in 
presence of counsel for both sides, and the jury agreed that such was 
their verdict as to all the issues then answered. The court then handed 
the paper back to the jury and told them to retire and consider their 
answers a's to issues 7 and 8, and to return when they had answered 
them, if they wished no change in  any others; and the jury then retired 
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to their room. All of the above occurrences took place in presence of 
counsel for both sides, and without any objection. 

"The plaintiff's counsel, soon after the jury went in their room, arose 
and said that plaintiff would take a nonsuit. Defendant objected; 
objection sustained, and plaintiff excepted. 

"A few moments thereafter some question arose as to the exact lan- 
guage of issues 7 and 8, and the court told the officer to knock on the 
door of the jury room and ask the jury to send the paper to the court 
for a moment. The court took the paper and read issues 7 and 8, and 
asked if counsel for defendant objected to the withdrawal of issues 7 
and 8, to which the reply was 'No.' 

"The court then had the jury called in and, in the presence of counsel 
for both sides, stated that i t  had concluded to withdraw issues 7 and 8: 
and then did so. Counsel for plaintiff objected to the withdrawal 
of issues 7 and 8, and excepted to the action of the court in with- ( 54 ) 
drawing same. The jury was then called in and, the issues and 
answers to same, except the '7th and 8th, being read aloud, and being 
exactly as they were when the jury was sent out to consider issues 7 
and 8, were again asked if that was their verdict before they were sent 
out to consider issues 7 and 8, and if i t  was still their verdict. They 
answered both questions in the affirmative. The court ordered the 
verdict as to all the issues except 7 and 8 to be recorded, and the plaintiff 
excepted. Before the jury was sent out to consider issues 7 and 8 
counsel for plaintiff knew the answers to all the other issues, except the 
issues relating to damages, which had been answered by the jury before 
they first came in. When the court sent out to borrow the issues, as 
above stated, and got the paper, answers to  issues 7 and 8 had been 
written by the jury, but, as far  as the court knows, neither side knew 
what the answers to 7 and 8 were." 

The following statement also is in the case: 
"After the jury retired to consider its verdict the occurrences herein- 

before related took place, as shown by the memorandum made by the 
court a t  the time, the court now adding thereto this statement: 'At the 
time the verdict was handed back by the judge to the jury, and they 
were told to retire and answer issues 7 and 8, which were afterwards 
withdrawn, the court then regarded said verdict as in all respects com- 
pleted except as to said issues 7 and 8, and would have had same recorded 
without handing them back to the jury but for the opinion of the court, 
at  that time, that i t  would perhaps be hetter to have the answers to 
7 and 8 as well as to the other issues, which answers as to 7 and 8 the 
court soon thereafter concluded were immaterial, as set out in the re- 
cital of the occurrences which precedes this statement. The court did 
not at  any time regard issues 7 and 8 as being necessary to a deter- 
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mination of the action, but was actuated simply by a desire to have all 
facts before the Supreme Court, in the event that the court might mis- 
take the law in laying down the proper rule as to the measure of 
damages. The court charged the jury fully as to the measure of 
damages, and no exception was taken to this part of the charge by the 
plaintiff, either a t  the trial or in its case on appeal.' " 

This statement by the judge also appears: 
"By inspection of the issues, it will be noticed that issues 7 and 8 were 

not necessary to the determination of case, but were more in the nature 
of questions of fact, so that in  the event of an appeal, if the court did 
not lay down the correct rule as to the measure of damages, a new trial 
might be rendered unnecessary by reason of the facts to be ascertained 
by those two questions. That was the purpose of the court in  sub- 
mitting those two issues, as they were not tendered by either side nor 

objected to by either side." 
( 55 ) There was a verdict i n  favor of the plaintiff, assessing its 

damages, as shown by the record, and judgment was entered 
thereon. Plaintiff, after reserving all of its exceptions, appealed to 
this Court. 

Langs fon ,  Allen & T a y l o r  and Murmy A l l e n  for plaintif f .  
F. S. Spmill  for defendant.  

WALKER, J., after stating the case: There was a petition in this 
Court for a ceriiorari to bring up the evidence and the judge's charge, 
which do not appear in  the record, for the purpose of showing, as stated 
by counsel, the materiality of the 7th and 8th issues, if this Court 
failed to reverse the ruling upon plaintiff's voluntary tender of a non- 
suit. But in the view we take of the case it is unnecessary to consider 
the petition. 

A voluntary nonsuit is an abandonment of his cause by a plaintiff 
who allows a judgment for costs to be entered against him by absenting 
hirnself, or failing to answer when called upon to hear the verdict. 
14 Cyc., 393. Plaintiff also may elect to enter a nonsuit, and this may 
be done at  any time before the verdict is rendered. Under the early 
English practice the plaintiff had a right to be nonsuited at any stage 
of the proceedings he might prefer, and thereby reserve to himself the 
power of bringing a fresh action for the same subject-matter; and this 
right continued to the last moment of the trial, even till after verdict 
rendered, or, where the case was tried by the court without a jury, until 
the judge had pronounced his judgment; but this practice was not 
adopted here, and was abolished in  England by 2 Henry IT., ch. 7, as 
early as the year 1400. See 6 A. and E. P1. and Pr., p. 836 and note 4;  

96 
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14 Cyc., 400; Washburn v. Allen, 77 Me., 344. The rule with us has 
been that the nonsuit may be taken at any time before verdict. 

I t  was said by Pearson, C. J., for the Court, in Graham v. Tate, 
77 N.  C., 120, 123: "A plaintiff can at  any time before verdict with- 
draw his suit, or, as i t  is termed, 'take a nonsuit,' by absenting himself 
a t  the trial term. I f  he does so, and fails to answer, when called, by 
himself or by his attorney, the court directs a nonsuit to be entered, the 
cost is taxed against him, and that is an end of the case. Even when 
the plaintiff appears at  the trial, takes a part in i t  by challenging jurors, 
examining and cross-examining witnesses, and by the argument of his 
counsel, if he finds from an intimation of the court that the charge will 
be against him, he may submit to a nonsuit and appeal. This is every 
day's practice. I t  is based upon the idea that the plaintiff announces 
his purpose not to answer when called to hear the verdict, and the 
advantage is that the plaintiff can have his Honor's opinion reviewed, 
and should the decision of the Supreme Court be against him, he can 
commence another action; whereas if he allows a verdict to be 
entered, i t  is conclusive unless .;et aside. Nay, according to the ( 56 ) 
course of the court, the plaintiff is at liberty to take a nonsuit 
by announcing his purpose to absent himself even after the judge has 
charged the jury and their verdict is made up, provided he does so before 
the verdict is made known." 

Our case is much like that of Cahoon v. Brinkley, 168  N. C., 257. 
There six issues were submitted to the jury. The last three issues were 
answered by the court with the consent of the parties. The jury returned 
to the courtroom and stated that they had not agreed on the first three 
issues, but one of the jurors remarked that they had agreed or could 
agree on the first issue. The court directed the jury to retire to their 
room and answer the first issue, if they had agreed as to it, or could 
agree. They started toward the jury room, when plaintiff announced 
that he would take a nonsuit; but the court refused to permit him to 
do so, and he excepted. The jury returned with their answer to the 
first issue. The court received the verdict, withdrew the second and 
third issues, and entered judgment on the verdict as thus reformed. 
We held that the court erred in refusing the nonsuit, Jusfice Brown 
saying that "the plaintiff had a right to submit to a judgment of nonsuit, 
inasmuch as no verdict had been rendered," and the judgment was 
reversed because of the erroneous ruling. This case is not essentially 
different from that one. Eleven issues were submitted to the jury. 
They returned with all the issues practically answered, except those num- 
bered 7 and 8. The court told the jury to retire and consider issues 
7 and 8 and to return when they had answered them, "if they wished no 
change in any others." I t  was at this time that the nonsuit was taken, 
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or rather tendered, and refused. I t  is evident that when plaintiff chose 
to be nonsuited there had been no complete verdict rendered, because the 
jury had not answered all the issues, as they had been instructed to do; 
and the judge a t  that time apparently so regarded it, for he "concluded 
thereafter" that issues 7 and 8 were immaterial, and he sent the jury 
back to their room with the direction to comdete their verdict bv 
answering the 7th and 8th issues, and to change the answers to other 
issues if they mere so minded. This left the entire verdict within the 
control of the jury, except, perhaps, the issues answered by the court. 
They had the power to change the answers to the last two issues and 
award substantial instead of nominal damages. The plaintiff did not 
know what had been the answers of the jury to the issues 10 and 11, 
when it elected to be nonsuited. and the; dere  the vital issues. The 
cause of action or liability of defendantsvhad already been established, 
and the remaining inquiry related to the amount of damages. So that 
the plaintiff had no advantage of the defendant in  that respect, having 
no superior knowledge as to the contents of the verdict; but if it had, 

the fact remains that there had been no verdict at  the time it 
( 57) tried to withdraw from the court by a nonsuit. Because the court 

may have afterwards stated its view as to the materiality of 
issues 7 and 8 can make no difference in the result. The jury had 
delivered no verdict, and the court had not accepted what they had done 
as a verdict, otherwise they would not have been told to retire and fill 
out their verdict, or change i t  if they wished to do so. There was no 
reason at that stage of the case why the plaintiff should have become 
frightened and run away from the verdict. R e  knew that his cause of 
action was secure, and he was ignorant of what would be the damages. 
So far as then appeared to him, he could have gone on with the case 
in perfect safety. From some undisclosed motive he decided that it wa's 
betier to withd;aw, as he had the right to do. 

No harm has come to the defendant, except delay, for the plaintiff 
must pay the costs. The mere prospect of annoyance from a second 
litigation is not considered as legally prejudicial to defendant. Pul1ma.n 
Palace Car Co. v. Cent. T r .  Co., 171 U. S., 138 (43 L. Ed., 108). 

I t  is worthy of serious consideration whether issues 7 and 8 were not 
material or, at  least, proper issues in riew of the averment in  the answer 
that the linters were "con~mercially worthless"; but we will express no 
opinion upon this question until it becomes necessary to do so. We 
merely decide the single proposition that, without any regard to the real 
or legal merits of the controversy, there was error in refusing the non- 
suit, and there must be a reversal of the judgment for this reason, with 
a direction to enter judgment below upon the voluntary nonsuit, with 
costs in that court against the plaintiff. 

Reversed. 
98 
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Cited:  Corey v. Hooker, 1 7 1  N.C. 230 (c) ; f ight  Co. v. Mfg.  Go., 
209 N.C. 561  (c) ; Xi& v. Hire,  210 N.C. 403 (cc) ; XcPet ters  v. Me- 
Fetiers, 219 N.C. 734 (p). 

a. D. OWEN v. TOWN O F  WILLIAMSTON. 

(Filed 23 February, 1916.) 

1. Municipal Corporations-Cities and  Towns-Animals at Large-Ordi- 
names-Nuisance. 

An ordinance of a town in a county not having the fence law declared 
the running a t  large of hogs, etc., within the town limits a nuisance and 
provided for impounding them, and imposed a penalty upon the owner, 
together with a charge for the cost of keeping them. Held, the ordinance 
applied to owners who resided in the county as  well as  those residing i n  
the town, and is a valid one. 

2. Same-Charge for Impounding-Statutes. 
A town ordinance in  a county not having the fence law declared the 

running a t  large of hogs, etc., within the town limits a nuisance, and 
provided for impounding them and collection of the cost of keeping them, 
a s  well as  a penalty on the owner. The plaintiff lived in the county, and 
,his hogs were taken up in the corporate limits of the town, were im- 
pounded, and he was charged the cost for keeping them. Held, the law 
recognizes the difference between imposing a penalty for the violation of 
the ordinance and a charge for keeping up the hogs. Revisal, secs. 1679, 
1682. 

3. Municipal corporations-Cities a n d  Towns-Animals at  Larg-Nui- 
sance-Particular Instances. 

Permitting hogs to run a t  large within the corporate limits of a town 
in violation of a town ordinance is a nuisance, and where the ordinance 
itself so declares, i t  is unnecessary, in  order to convict for a violation 
thereof, to show that any particular instance amounted to a nuisance. 

APPEAL b y  plaintiff f r o m  Rozcntree, J., a t  September Term, ( 58 ) 
1 9 1  5, of MARTIN. 

T h i s  is  c laim a n d  delivery f o r  th ree  hogs, begun before a justice of 
t h e  peace a n d  submitted upon cake agreed. 

B. A. Critcher for plaintiff. 
N o  counsel for defendant. 

CLAFCK, C. J. T h i s  i s  a n  appeal  f r o m  a judgment  upon  a case agreed, 
i n  claim a n d  delivery. I t  i s  agreed t h a t  t h e  plaintiff lives 2 miles 
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from Williamston, Martin County, on a farm;  that his three hogs in 
controversy strayed into the corporate limits of Williamston, where they 
were taken up by the town officers and impounded. I t  was the first 
time that his hogs had strayed into the town. The officers of the town 
did not exact any impounding fees, but required the plaintiff to pay 75 
cents for feeding and caring for them until called for. He refused to 
pay the same, and brought this action for claim and delivery before a 
justice of the peace. Judgment against plaintiff for 7 5  cents cost of 
feeding the hogs. 

The ordinance of the town under which the hogs were taken up pro- 
vides : 

'(ORDINANCE 36. Whereas running at  large of horses, mules, jennets, 
jacks, cows, hogs, goats, sheep, and geese in  the town of Williamston is 
hereby declared a nuisance to the citizens of said town: I t  shall be the 
duty of the constable to take up such animals so running at  large in said 
town, for which he shall receive from the owner of said animals a fee'' 
(here followed the fee specified for each of the animals named) and "10 
cents a day for feeding and keeping such animal." With further pro- 
vision for advertisement and sale and for payment into the treasury of 
the town. There is a further provision: "The fees from impounding 
country stock shall be one-half the above fee in each instance, and may 
not be charged against the owner until after the third impounding. 

Fees for feeding shall be the same i n  both cases." 
( 59 ) The case agreed finds: "The plaintiff has not been charged 

any fee for impounding, but the 75  cents for feeding and caring 
for the said hogs for three days. I n  Martin County there is the fence 
law and stock is permitted to run a t  large in the country." 

The exceptions are to the judgment against plaintiff for 7 5  cents for 
feeding the hogs : 

1. That the plaintiff lires 2 miles from town, and that the stock 
ordinance is void as to the stock of a nonresident of the town. 

2. That before the town can subject the stock of a nonresident to its 
regulations i t  has got to declare the animal itself a nuisance. 

3. That under the general law of the State the citizens of Martin 
County have the right to let their stock run at  large, and nonresidents 
are not subject to town regulations unless the particular stock is declared 
a nuisance. 

The court properly adjudged that the plaintiff should pay the 75 cents. 
I t  is true that Martin County has not, as a county, the no-fence or 
stock law. But the town of Williamston has such provision, and doubt- 
less there are other localities in the county which forbid the running of 
stock at  large. I t  was within the authority of the town commissioners 
to pass such ordinance, as has been repeatedly held by this Court. In 
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8. 2.. Tweedy, 115 N. C., 705, it is said: "It was competent for the 
town to enact the ordinance that no hogs should run a t  large within the 
town limits, and to prescribe a penalty for violation of such ordinance, 
and i t  would make no difference if the owner of the hog should live 
outside of such limits," citing Rose v. Hardie, 98 N. C., 44; Hellen v. 
Xoe, 25 N.  C., 493; Whitfield v. Longest, 28 N.  C., 268. 

When stock is found running at  large in  forbidden territory it is a 
violation of the law in that territory, and i t  makes no difference whether 
the owners live within the territory or without. Those living without 
the territory are not privileged to violate the law any more than those 
living within the territory. I n  X. v. Mathis, 149 N. C., 548, Connor, J., 
held that when the stock law is in force in a county and the owner of 
stock over the dividing line in  another county willfully permits his 
stock to run a t  large, it is not a valid defense that no fence had been 
built on the line to prevent the stock from the adjoining county running 
a t  large in  the county where the trespass was committed. It is true, the 
act had declared the county line a lawful fence, but Coninor, J., 
said: "While i t  is usual for the counties or townships which adopt a 
'stock law' to build a common fence, i t  is not necessary that they do so." 
I n  S. v. Garner, 158 N. C., 630, the C w r t  held that the owner of cattle 
who permits them to run a t  large in  fence territory, but they stray 
across the line into a no-fence territory, is liable, though he does not 
turn them out for that purpose. H e  purposely turns them out 
and is responsible for the fact that they violate the law by stray- ( 60 ) 
ing into territory where stock are forbidden to run at  large. 

This is recognized to be the law by chapter 141, Laws 1895, which 
provides that where any city or town prohibits stock running at large 
i t  cannot collect fees for impounding the cattle of persons who live more 
than a mile from the corporate limits which have strayed into the town 
limits less than three times. This act was construed and held to be 
r~alid in Broadfoot v. Fayetteville, 121 N. C., 418. The plaintiff him- 
self cites us to Revisal, 5453, to show that this act of 1895 has been 
repealed. I f  so, the effect would be simply to repeal the prohibition 
against the town exacting fees for impounding where the stock have 
strayed therein from outside territory not more than three times. But 
that question is not presented, because i t  is stated in  the agreed facts 
that the town did not exact any fees for impounding, but merely com- 
pensation for the cost of feeding the stock, which is  a different matter. 
Aydlett v. Elizabeth City, 121 N. C., 4. 

The law recognizes the difference, for Revisal, 1679, prescribes the 
impounding fees for taking up stock running a t  large, and 1682 pre- 
scribes for payment for feeding such stock when taken up. The former 
fees go to the officer or the town or county, and the latter is a humane 
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LUDWICK 2). MINIR'G Co. 

provision without which the stock might suffer for want of food and 
water. 

The town ordinance makes it a nuisance for the animals named to run 
at  large within town limits. It had authority to do this, and it was not 
necessary to go through the solemn form that the court should adjudge in  
each instance that the act is a nuisance. The owner of the stock has 
violated a valid ordinance by allowing his stock to run at  large. Besides, 
i t  is a self-evident fact, even if the ordinance had forbidden stock from 
running a t  large without specifically declaring that i t  was a nuisance. 
The owner of the hogs is not authorized to violate the town ordinace 
by permitting his hogs to run at  large therein either by the fact that 
he lives outside of the town limits nor because his hogs do. S. v. Tweedy, 
115 N. C., 705; Aydlett v. Elizabeth City,  121 N.  C., 7 ;  J m ~ s  v. 
Duncan, 127 N. C., 119. 

Affirmed. 

Cited: Xarshburn v. Jones, 176 N.C. 524 ( l c ) .  

EDWARD LUDWICB BY HIS NEXT FRIEND v. UWARRA MINING COMPANY. 

(Filed 23 February, 1916.) 

1. Appeal and Error-Frivolous Appeals-Motions. 
While ordinarily an appeal lies to the Supreme from the Superior Court 

as a matter of right, it is required that it must be bona fide for the purpose 
of reviewing some alleged error; and when from the record it appears that 
the appeal is frivolous and made solely for delay, it will, upon due notice 
to the appellant, be dismissed upon appellee's motion. 

2. SameRecoml--Removal of Causes-Discretion. 
Upon refusal of defendant's motion to transfer a rause for improper 

venue, the defendant gave notice of appeal which he did not perfect, and 
at  some subsequent term renewed the motion, but upon another ground- 
for the convenience of witnesses and to promote the ends of justice, etc., 
under Revisal, see. 425 ( 2 ) ,  and appealed from the refusal of this motion, 
and perfected it. Held, the granting or refusing of the second motion 
was in the discretion of the trial judge, and upon the record the appeal 
will be held frivolous by the Supreme Court and dismissed upon appellee's 
motion therein properly made. 

( 61 ) THIS is a motion to remove this cause, made before Lane, J., 
at December Term, 1915, Superior Court of RANDOLPH. The 

motion was overruled, and defendant appealed. 
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Hammer & Kelly for plaintiff. 
Chades A. Armstrong, J .  A. Spence for defeizdan f. 

BROWX, J. The plaintiff moves upon due notice to dismiss this appeal 
upon the ground that it appears upon the face of the record that it is 
frivolous and made for purpose of delay only. At September Term, 
1915, the defendant moved for a change of venue to Xontgomery 
County, upon the ground that plaintiff was not a resident of Randolph 
County, but resided with his father in Gadsden, dla., and that the cause 
of action arose in Montgomery County, of which county defendant is a 
resident, having its property and principal place of business there. No 
other ground of removal was set out in the affida7-its or written motion. - 
Upon the hearing, Lane, J., denied the motion, and defendant appealed. 
That appeal u-as never prosecuted. 

At December Term, 1915, before the same judge, the defendant again 
mored the court to remove the cause to Montgomery County, under 
section 125, subsection 2, Revisal, which reads as follows: "An action 
may b~ changed by order of the court when the convenience of witnesses 
and  the ends of justice would be pronloted by the change." 

The judge, upon considering the affidavits offered, denied the motion. 
The defendant appealed to the Supreme Court. The transcript of 
appeal haring been duly docketed, the plaintiff mores to dismiss upon 
the ground stated. We are of opinion that the motion should be granted. 

While an anpeal to this Court from the lo~ver court is a matter of 
L L 

right, the appeal must be bona fide for the purpose of reviewing some 
alleged error committed by such court. Where it appears upon the 
record that the appeal is frivolous and made solely for delay, the appeal 
vi l l  be dismissed. d demurrer will be overruled and, frequently, 
fi11al judgment rendered when it appears on its face to be friv- ( 62 ) 
olous and filed for purpose of delay. T h e n  the defendant moved 
upon affidarit for a change of venue at September term only one ground 
of renloval 13-as set out. At same time defendant had opportunity and 
might as well have set out the other grounds upon wliich a change of 
7-enne is  no^ asked, but failed to do so. 

The defendant appealed from the refusal of the court at September 
term to remove the cause, and failed to prosecute that appeal. At 
December term, when the cause stood for trial, defendant renews the 
motion to remove to Montgomery County, basing it upon a different 
ground, riz., the convenience of mitnesses, and when the court again 
~efuses  to remove the cause, defendant again appeals. 

A party to an action cannot be permitted to more repeatedly at  each - .  

succeeding term for a change of venue and then appeal from each suc- 
cessive refusal for purposes of delay. 
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The ground upon which this last motion to remove is based is a 
matter solely within the discretion of the judge below. There is not a 
scintilla of evidence in  the record that the judge grossly abused his 
discretion, and in the absence of i t  this Court has repeatedly held, and 
as late as the last term, that the Superior Court may change the place 
of trial for the convenience of witnesses and to promote the ends of jus- 
tice, but that such motion is addressed entirely to the discretion of the 
court, and that a denial of such motion will not be reviewed by this 
Court upon appeal in the absence of evidence of a gross abuse of such 
discretion. Craven  v. Munger,  170 N. C., 424; Lmsi ter  v. R. R., 126 
N. C., 508; Baruch  v. Long,  117 N. C., 511, and cases cited in  notes. 

This question has been so often decided by this Court that we must 
conclude that this appeal is frivolous and taken solely for delay. 

The motion is allowed. 
Defendant's appeal dismissed. 

Ci ted:  B lount  1). Jones, 175 N.C. 708 (Icc) ; Barnes v .  Saleeby, 177 
N.C. 260 (Ice) ; Hote l  Co. v. G r i f i n ,  182 N.C. 540, 541 (Ice) ; Ross v. 
Robinson,  185 N.C. 550 (Icc) ; I n d e m n i t y  Co. v .  Hood ,  Cornr., 225 N.C. 
362 (2c) ; Stephsnson  v. Watson ,  226 N.C. 743 (Ice). 

WINBORNE & CO., INCORPORATED, v. FULTON BAG AND COTTON MILLS. 

(Filed 23 February, 1916.) 

1. Vendor and Purchaser-Alternate Obligation-Election of Vendor. 
Where an obligation is in the alternative, the selection is usually at 

the will of the obligor; and where it is provided in a contract of sale of 
burlap bags that the seller shall not be liable for damages for failure to 
ship the goods under certain conditions, if imported, the terms specifies 
refer to imported goods at  the election of the seller to furnish them. 

2. Same-Contracts-Limiting Liability-Burden of Proof. 
The defendant contracted to sell and deliver burlap bags to the plaintiff, 

to be imported at his election, and by its terms excluding liability of the 
defendant for failure to deliver due to storms, etc., or other causes beyond 
his control. The failure of the defendant to deliver the goods was ad- 
mitted. Held, the burden of the issue was on the defendant, and its evi- 
dence tending only to show that it had elected to supply imported goods 
for which it had placed its orders in foreign parts; that the goods had 
been shipped, but the vessel had never arrived in New York, is insufficient, 
and not meeting the requirement that the defendant show that the vessel 
was seaworthy or a proper one, or that it had exercised due diligence in 
performing the obligations of its contract. 
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3. Same-Trials-Evidence-Appeal and Error. 
Where the seller of goods seeks to avoid liability for his failure to 

deliver them under the terms of the contract, under a stipulation therein 
that he should not be held responsible for conditions affecting their deliv- 
ery which were beyond his control ; and his evidence is insufficient to shift 
the burden of the issue placed on him, its rejection by the trial judge is 
not reversible error, though it is relevant to the inquiry. 

4. Vendor and Purchaser-Contract-Breach-Measure of Damages. 
Where the seller of goods has wrongfully failed to deliver them in ac- 

cordance with his contract, the measure of damages is the difference 
between the contract price and the market value at the time when and 
the place where they should have been delivered. 

APPEAL by defendant from Peebles, J., at September Term, ( 63 ) 
1915, of CIIOWAN. 

Civil action to recover damages for alleged breach of contract on part 
of the defendant in failing to deliver 25,000 burlap bags, whereby 
plaintiff was greatly damaged. 

On denial of liability, verdict was rendered as follows: 
I. Was defendant's failure to deliver these bags to the plaintiff caused 

by conditions or circumstances beyond the defendant's control, as al- 
leged ? 

2. What damage, if any, is plaintiff company entitled to recover? 
The jury answered the first issue "No7' and the second issue "$1,000 

and interest." 
Judgment on the verdict for plaintiff, and defendant excepted and 

appealed. 

Pruden & Pruden and S. Brown Shepherd f o r  plaintif. 
W .  M. Bond, Jr., and E. G. Bond for defendant. 

HOKE, J. Plaintiff declared on and offered in  evidence a written 
contract of sale of the burlap bags for October delivery, 1914, signed 
by both of the parties, the portions of same relevant to the inquiry being 
i n  terms as follows : 

Order No. 32. ( 64 
Sold to WINBORNE & GO. 
Routing, Norfolk, Va. Ship about (see below). 
Terms: Net 10 days. Payable at  New York in New York funds. 
Subject to revision at  any time by our credit department. 

Quantity Brands Price 
25,000 Burlap Bags, 70 inches, 734 oz. at $78. 

Ship as ordered. During October, 1914; mostly between 10th and 
20th. 

105 
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Freight prepaid to Norfolk. 

FREIGHT. 

I t  is agreed that seller shall not be liable for any damage for failure 
to ship goods, provided it should be prevented from so doing by storms, 
floods, fires, strikes, or any other condition or circumstance affecting 
either the safe arrival of goods, if imported, or in the factory of seller, 
or from any other cause beyond its control. 

Defendant admitted the execution of the contract and failure to 
deliver, claiming in  defense that by the terms of the agreement the 
contract contemplated and applied to '(imported goods," and that the 
failure to import the same arose from causes beyond its control, and so 
not in  breach of its obligations. 

We are inclined to approve the position of the defendant that the 
contract referred to '(imported goods," and, in any event, that it did so 
a t  the option of the defendant; the principle being that when an obliga- 
tion is in  the alternative, the selection is  usually at  the 'will of the 
obligor. Horner v. Electric Co., 153 N. C., pp. 535-539, citing Holmes- 
ley v. Elias & Cohens, 75 N. C., 573; Exchange and Building Co., 90. 
Va., 83; Powell v. City of Duluth, 91 Minn., 53; Page on Contracts, 
sec. 1391; 7 A. and E .  (2 Ed.), 125. But if this be conceded, we find 
no reversible error in the record to defendant's prejudice. 

On the trial i t  was made to appear that these bags were made a t  
Dundee, Scotland, from raw material procured in India; that imported 
goods were those that had to be so obtained after contract made, and 
bags already here in  stock a t  such time were termed spot goods, and on 
the first issue, that as to liability, defendant offered witnesses for the 
purpose of showing that, electing to apply the contract to imported 
goods, defendant had placed an order for the raw material sufficient in 
quantity to fill its contract with plaintiff, and same had been shipped 
from Calcutta, India, in July, 1914, on the German steamer Stumfeld; 
that said ship sailed from Calcutta on 8 July, 1914, and same had never 
arrived at  New York. 

This evidence, on objection, was excluded by the court, and, being a11 
that defendant proposed to introduce directly relevant to the 

( 65 ) issue, the court very properly charged that a failure to deliver 
having been admitted, the burden of the issue was on defendant, 

and there were no facts in evidence to show legal excuse for its failure. 
Nor can the ruling of the court in  excluding the evidence be held for 
reversible error, for, while the defend'ant, in our opinion, was entitled, at  
its election, to apply the obligations of the contract to "imported goods," 
i t  should be held to due diligence in procuring the same, the apposite 
terms of the contract justifying its failure only for "causes beyond its 
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control," and the proposed evidence fails to meet such requirement. I t  
does not show that the raw material was shipped in  time for manu- 
facture and subsequent delivery; that i t  was shipped on a seaworthy 
vessel or even one engaged in  that line of business or along the usual 
route, or that the failure of the arrival and delivery of the goods could 
have been overcome by proper effort on defendant's part. 

The evidence offered being, therefore, immaterial or clearly insuffi- 
cient. if true. to have affected the result, its exchision may not be held 
for reversible error, even though i t  may be in some respects relevant to 
the inquiry. Smith  v. Lumber Co., 142 N. C., 2 6 ;  P'z~fj-'er v. Raker, 104 
N. C.. 148. 

On the issue as to damages the charge of the court, taken as a whole, 
presented the question fairly to the jury, directing them, in effect, that 
"if there was wrongful failure to deliver on the part of defendant, the 
measure of damages was the difference between the contract price and 
the market value at the time when and place where they should have 
been delivered." 

The charge is i11 accord with the decision to which we were cited by 
counsel, l'illi~~qghast v. Cotton Mills, 143 N.  C., 268; Hosiery Co. T .  

Cotton Mills, 140 N. C., 452, and the verdict shows that the jury made 
fair and intelligent response to the ruling. 

There is no error, and the judgment in plaintiff's faror must he 
affirmed. 

No error. 
-- 

( 66 ) 

WASHINGTON HORSE EXCHANGE V. 12. AND N. RAILROAD COMPANY. 

(Filed 23 February, 1016.) 

1. Carriers of Goods-Live Stock-Damages-Weather Conditions-lm- 
proper Cars-Instructions. 

In an action to recover damages against a railroad company for its 
negligence in transporting a car-load shipment of live stock, when there is 
conflicting evidence as to whether the damages were caused by an improper 
car or by the condition of the weather, an instruction not as 13x11 or explicit 
as it might have been, but which gave the defendant the benefit of any 
finding that the injury to the animals was not due to its negligence, but 
solely to the condition of the weather, is not reversible error on defendant's 
appeal. 

2. Carriers of Goods-Negligence-Live Stock-Improper Cars--Shipper's 
Inspection. 

A railroad company is not relieved of its liability for damages arising 
to a car-load shipment of live stock, caused by the selection of an im- 
proper car, because of the fact that the shipper had examined the tar  
and accepted it as suitable and sufficient. 
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3. Carriers of Goods-Live Stock-Negligence-Evidence. 

Where the evidence tends to show that  a railroad company had received 
a car-load shipment of live stock in good condition, and delivered i t  a t  
destination with the animals in  bad condition, the jury may reasonably 
and fairly infer that  the damages were caused by the defendant's negli- 
gence. 

4. Carriers of Goods-Live Stock-Damage-Injury-Written Notic* 
Waiver. 

The stipulation in  a bill of lading issued by the railroad company for 
the interstate transportation of live stock, requiring that  written notice 
of any claim for damages be given the company before removal of the 
stock a t  place of destination, is waived by the actual knowledge of the 
carrier's agent of the condition of the stock before the removal took place, 
o r  such knowledge will be considered a s  in  substitution of the written 
notice. 

5. Commerce-Interstate--Carriers of Goods-Live Stock-Limited Valu- 
ation-Measure of Damages-Statutes. 

Where a shipment of animals in  interstate commerce was made before 
the enactment of the Cummins amendment (4 March, 1915) under a live- 
stock bill of lading which stipulates that  in  consideration of a less rate  
of freight the value of each animal shall not exceed $100, the valuation 
to be made a t  the point of shipment, the measure of damages for injury 
to the stock caused by the negligence of the defendant must be based 
upon a valuation not exceeding $100, and the jury should determine to 
what extent the animals were damaged or their value impaired ; assuming 
$100 to be the limit of value as  to each one of them, and assess the 
damages accordingly, the true value of the animals to be ascertained a t  
the place of shipment, as  required in  the bill of lading. 

6. Appeal a n d  Error-Instructions-Objections and  Exceptions. 
Where damages to a car-load shipment of live stock, caused by the 

negligence of a railroad, with a n  agreed limited valuation, a re  to be 
determined by a jury in accordance with the valuation a t  the point of 
shipment, under the bill of lading issued therefor, and it  is clearly im- 
plied in  the charge of the court that  the damages should accordingly be  
determined, and no exception to the charge is taken in this respect, a new 
tr ia l  will not be granted on appeal. 

7. Appeal and  Error-Instructions Requested-Correct i n  Part.  

I t  is not reversible error for the trial judge to refuse a special request 
for a n  instruction which, though correct in part, is in some respect objec- 
tionable. The instruction must be correct as  a whole. 

( 67 ) APPEAL by defendant f r o m  Cooke, J., at October Term, 1915, 
of BEAUFORT. 

The plaintiff sued t o  recover damages f o r  in jur ies  t o  horses a n d  mules 
sh ipped  'by it f r o m  E a s t  St. Louis, in t h e  S t a t e  of Illinois, to  Washing- 
ton, K. C., over t h e  defendant's l ine of railway, the Norfolk Southern 



N. C.] SPRING TERM, 1916. 

Railroad, and the lines of intermediate carriers. There were two ship- 
ments. One, consisting of twenty-six horses and twenty-six mules, was 
made on 2 January, 1912, and the other, consisting of twenty-two horses 
and four mules, on 18 January, 1912. Plaintiff alleged that some of 
the animals were either killed br missing. and others seriously iniured ", " " 
and damaged by the negligence of the carriers in  the course of the 
transportation. H e  claimed that the total loss to him on both shipments 
was $2,701.30, for which he prayed judgment. The defendant L. and N. 
Railroad Company, the initial carrier, in its answer, relied upon the 
character of the shipment, as being interstate, and especially upon the 
provisions of the act of Congress known as "An act to regulate com- - 
merce" and the several acts su~plementarv thereto and amendatory 

A - 
thereof, and more especially the acts of Congress known as "The Hep- 
burn Act" and "The Carmack Amendment," and it specially claimed 
the benefit and protection of the said Federal legislation. I t  also 
averred that i t  issued bills of lading for the two shipments of stock, 
each of which contained a clause limiting the liability of the carrier for 
any loss of or damage to the animals, to the value thereof at  the place 
of shipment, the maximum of which is agreed to he in this case $100 for 
each animal, the total recovery for loss or injury not to exceed that 
amount; and there was this futher provision, that the shipper, before 
removing the animals from the place of final delivery to him, should, 
as a condition precedent to his right of recovery for loss or injury, give 
the last carrier, or the one from whom he is to receive the animals, 
written notice of his claim before removing them, both stipuIations being 
based on reduced rates of transportation as shown in the regular tariffs 
properly filed and promulgated The two identical clausesin the bills 
of lading are in these words and figures: 

"Should damage occur for which the said carrier may be liable, the 
value at  the place and date of shipment shall govern the settlement, in  
which the amount claimed shall not exceed, for a jack $150, for a horse 
or mule $100, mare and colt together $100, yearling colt $50, cow and 
calf together $35, domestic horned animals $30 each, yearling cattle each 
$15, calves, hogs, sheep, or goats $5 each, chickens, ducks, and guinea 
fowls $2.50 per dozen, geese $3.50 per dozen, and turkeys $5 per dozen, 
which amounts i t  is agreed are as much as such animals as are herein 
agreed to be transported are reasonably worth. 

'(As a condition precedent to the shipper's (or consignee's) right to re- 
cover any damages for loss or injury to said animals, he will give 
notice, in  writing, of his claim therefor to the agent of the rail- ( 68 ) 
road company, or other carrier from whom he receives said 
animals, before said animals are removed from the place of destination 
above mentioned, or from the place of delivery of the same to the said 
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shipper (or consignee) and before said animals are mingled with other 
animals." 

The defendant then avers that the plaintiff failed to give the written 
notice of his claim for loss or damage before removing the animals, and 
that his recovery should be based upon the valuation of each animal at 
not more than $100, and not upon any higher value. 

The plaintiff replied that, while there was written notice given as to 
the first shipment and none as to the other, defendant had actual notice 
of the loss of and injury to the animals in the second shipment before 
their removal from the station or premises of the Norfolk Southern 
Railroad Company at Washington, N. C. 

The court charged the jury with reference to the notice as follows: 
"Oh the 2d issue I charge you that if you find from the evidence and 
by its greater weight that the manager of plaintiff while unloading 
the stock at Washington gave the agent of the Norfolk Southern Rail- 
road Company the writing introduced in evidence and relied on as the 
notice, you will answer i t  yes; and as to the 6th issue I charge you 
that if you find by the greater weight of the evidence that while the 
second shipment was being unloaded the plaintiff brought to the at- 
tention of the station agent, Singleton, the condition of the stock, and 
Singleton saw and understood it, and that the agent Myers went up to 
the stables next day and saw the stock, you will answer it yes." 

With regard to the notice, the court refused to instruct the jury, as 
requested by the defendant, that neither actual knowledge of the receiv- 
ing agent at Washington, N. C., eren if the matter had been brought 
specially to his attention, nor a verbal notice of the plaintiff's claim 
would take the place of the written notice required by the terms of the 
bill of lading. 

The court then charged the jury, upon the question of notice, as 
follows: ('It is s t i~ulated in the 9th section of the contract that the 
value of a horse or mule injured by the negligence of the defendant 
should be fixed by its value at the time and place of shipment, and it 
wa's agreed between the parties that the value of a horse or mule should 
riot exceed $100. The court charges you that if you come to assess 
damages under the 3d issue, you should allow to the plaintiff the value 
of such horse or horses or mules as may have been lost by the negligence 
of the defendant or its connecting carriers, not to exceed $100 for the 
total loss of each. The court charges you that if you come to the 5th 
and 10th issues, that the proper measure of damages by which you will 
be guided is the actual market value of the damaged horses or mules in 

their damaged condition, if you find they were damaged, at the 
( 69 ) time and place of shipment; and if you should find that any of 

the horses and mules would hake been worth in that condition at  
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the time and place of shipment $100, then the plaintiff is not entitled 
t o  recover any sum for such damaged horses or mules." 

The court further charged, as to the negligence of the defendant, that 
"'It was the duty of the defendant to use reasonable care and prudence 
i n  loading and in  the selection of cars and in handling the stock and in  
unloading and reloading for feeding, and that this care should have 
reference to the weather conditions; and if you find by the greater 
weight of the evidence that the railroad company failed in this duty, 
and this failure was the proximate cause of the injury to the stock, you 
should answer the first issue yes." 

The jury returned the following verdict : 
1. Was the shipment of 2 January, set out in the first cause of action, 

injured by the negligence of the defendant or its connecting carriers, a s  
alleged ? Answer : "Yes." 

2. I f  so, was notice thereof given by plaintiff before or at  the time of - - 

receiving $ame ? Answer : "Y&" 
3. I f  -so, what damages, if any, is plaintiff entitled to recover for 

.such horses or mules as were totally lost by reason of such negligence? 
Answer : "$200." 

4. What damages, if any, is plaintiff entitled to recover for extra 
attention and feed and medicine given said animals by reason of injuries 
caused by the negligence of the defendant or its connecting carriers? 
Answer : "$192," 

6. Was the shipment of 18 January, set out in the second cause of 
action, injured by the negligence of defendant or its connecting carriers, 
a s  alleged? Answer: "Yes." 

6. I f  so, did plaintiff give notice thereof before or at  the time of 
~ece i r ing  same, as required? Answer : "Yes." 

7. I f  so, what damages, if any, is plaintiff entitled to recover for such 
horses or mules as were totally lost by such negligence? Answer: 
"$400." 

8. I f  so, what damages, if any, is plaintiff entitled to recover for 
extra service and attention and feed necessarily given said animals by 
Teason of such negligence? Answer : "$72." 

Judgment was entered upon the verdict, and defendant appealed. 

W a r d  & Grimes for plaint i f .  
XmalZ, MacLean, Bragaw & Rodmam for defendant. 

WALKER, J., after stating the case: First. While the charge of the 
court in this oase was not as full or as explicit as i t  might have been, i t  
was sufficiently clear for the jury to understand what was the 
yule of law as to the liability of defendant for negligence, and ( 70 ) 
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i t  gave the defendant the benefit of any finding that the injury to the 
animals was due not to defendant's negligence, but solely to the con- 
dition of the weather. We discussed fully, in Kirne v. R. R., 160 N. C., 
457, the duty and responsibility of a carrier by rail with respect to the 
selection of a suitable car, and also with regard to the care of the animals 

I during the transportation, and i t  is not necessary that more should be 
said here. We there held that the fact that the shipper happened to 
examine the car and believed i t  to be suitable and sufficient would not 
relieve the defendant of liability if in  fact i t  was defective. We said in 
that case: "L4 general stipulation that the shipper has examined the 
car in  which the stock is shipped, and accepts i t  as suitable and suffi- 
cient, will not estop him from recovering for injuries due to a defective 
car, inasmuch as the carrier cannot limit his common-law liability so 
as to exempt himself from the consequences of his own negligence." 6 
Cyc., p. 441; 2 Hutchison on Carriers (1906), see. 646 (324), and p. 
712; R. R. %. Dies, 91 Tenn., 177. 

Second. There was some evidence that the stock was in good condi- 
tion when delivered to the initial carrier at  East St. Louis, or, at least, 
there were facts and circumstances from which an inference to that 
effect could fairly and reasonably have been drawn by the jury. The 
defendant's evidence furnished some proof of the fact, and also the 
plaintiff's. 

Third. The defendant contends that the plaintiff has not shown 
compliance with the stipulation in the bill of lading requiring written 
notice of any claim for damages to be given before removal of the stock 
a t  the place of destination, but there was evidence that there was actual 
knowledge by the agent of the condition of the stock before the removal 
took place, and we have held this to be a waiver, or rather a substitute 
for such notice in writing. Whether right or wrong, we have so decided. 
The case of Baldwin v. R. R., 170 N. C., 12, settled the following points: 

1. Stipulations in bills of lading covering interstate shipments of 
live stock, requiring written notice of claims for damages to be given 
before the stock is removed from the carrier's possession, are valid. 

2. The requirement in an interstate bill of lading that notice of 
damage to live stock shall be in writing is waived by actual knowledge 
on the part of the carrier of the injury. 

3. The rules laid down by this Court after the passage of the Elkins 
Act of 1903. (act Cong. 19 February, 1903), ch. 708, 32 Stat., 847 (U. S. 
Com. Stat., 1913, sees. 8597-8599), that stipulations in  bills of lading 
covering interstate shipments of live stock, requiring written notice of 
claims for damages, are valid, and that such written notice is waived 
by actual knowledge of the injury on the part  of the carrier, will be 

112 



3. C.] SPRING TERM, 1916. 

adhered to until a declaration by the United States Supreme Court ( 71 ) 
that such rules are abrogated by the act. 

4. The rule permitting knowledge to supply the place of written notice, 
being a mode of proof applicable alike to all railroads and in favor of 
all shippers, and enforced against a carrier who has had possession, 
with every opportunity to know the extent of the injury and its cause, 
is not a discrimination between railroads, nor a preference in favor 
of a particular shipper at  the expense of others. 

That case was approved in the later case, at  the same term, of Mew- 
.born v. R. R., 170 N. C., 205. This question, therefore, is closed so far 
as this Court is concerned. We simply follow our own precedents, 
which, as stated in  the Baldwin case, must stand until reviewed and r e  
versed. But we will again refer to this subject. 

Under the rule laid down in Baldwin's case, to which we have referred, 
actual knowledge by the last carrier, or its agent, at the place for de- 
livery to the consignee will in law be ascribed to the initial and other 
.carriers in  the line of transportation, and i t  was so held, we think, in 
that case, and also in Mewborn's case, supra, where the action was 
brought against this same defendant, though the horses and mules were 
deliverable, and were actually delivered, a t  Kinston, N. C., by the 
Southern Railway Company, which was the last carrier. 

Fourth. We are of the opinion that the court gave to the jury the 
correct instruction as to the measure of damages. I t  cannot be that 
if the horses or mules were lost or injured by defendant's negligence, 
but were still worth as much as $100 apiece, the plaintiff would not be 
entitled to recover anything for the loss of or damage to them. The 
clause of the contract, as to value, was intended to limit the recovery 
to  an amount not exceeding the stipulated value, in consideration of 
the reduced freight rate, and not to deprive the shipper of any redress 
for the defendant's breach of its contract to safely carry and deliver to 
the  consignee, or for the tort growing out of its negligence in failing to 
properly transport and care for the stock. The correct rule of damages 
-requires that the jury should determine to what extent the horses and 
mules were damaged or their value impaired, assuming $100 to be the 
limit of the value as to each one of them, and assess the damages accord- 
ingly; or, in other words, the assessment of damages, as to each animal, 
must be based upon a valuation not exceeding $100, i t  being the contract 
limitation and not the actual valuation which determines the measure 
of damages. I f  the rule as stated by the defendant in its prayer for 
instructions should govern, damages would rarely be recovered under 
such contracts of carriage, however apparent it may be that the carriers' 
negligence caused the injury. The true value, within the restriction 
mentioned, should be ascertained at  the place of shipment, as that is 
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provided for in the bill of lading. 4 Ruling Case Law, 930; 
( 72 ) M. & M.  Transportation Co. v. Eichenberg, 109 Md., 211 (130 

Am. State Rep., 524). This Court held the clause in the bill of 
lading fixing or limiting the value of the stock to be invalid so far  as i t  
is an exemption from its liability for negligence or is unjust or un- 
reasonable. Pace Mule Co. v. R. R., 160 N. C., 215, 224; Stehli  v. 
8xpress  GO., &id., 493. I n  the former case the Court said at  p. 224: 
"It is upon these principles that we have held that the valuation clause 
i n  a bill of lading is inoperative when relied on to exempt from liability 
for negligence, and cannot diminish the recovery of damages caused by 
such negligence. Gardner v .  R. R., 127 N. C., 293; Everett v. R. R., 
138 N. C., 71; Stringfield v. R. R., 152 N. C., 128; Kissenger v. R. R., 
152 N. iC., 247; Harden v. R. R., 157 N. C., 238. I t  has heretofore been 
recognized that the cases of Jones v. R. R., 148 N. C., 449, and Winslow 
v. R. R., 151 N. C., 250, are not in harmony with the authorities in this 
State and elsewhere, and they are now overruled." But in Adams 
Eayress Co. v. Cfronireger, 226 U. S., 491; M. K .  & T .  R. Co. v. Harri- 
man,  227 U. s., 657 (57 L. Ed., 690) ; K. C. So. Ry. Co. v. Carl, 227 
U.  S., 683; S. A. L. By. Go. v. Pace Mule Co., 234 U .  S., 751 (58 L. Ed., 
1571) ; Xouthern E X ~ S S  CO. v. Stelhi, 238 U. S., 605 (59 L. Ed., 1485), 
and other cases, which are collected in 59 L. Ed., at  p. 1485, the Federal 
Supreme Court held that:  

1. State laws or policy nullifying contracts limiting the liability of a 
carrier for loss or damage to the agreed or declared value upon which 
the rate was based are superseded, so far  as interstate shipments are 
concerned, by the Carmack amendment of 29 June, 1906, sec. 7 (34 
Stat. at  L., 593, ch. 3591, U. S. Com. Stat., Supp. 1911, p. 1304), ;to 
the act of 4 February, 1887 (24 Stat. a t  L., 386, ch. 104), which fur- 
nishes the exclusive rule on the subject of the liability of a carrier under 
contracts for interstate shipment. 

2. The shipper and carrier of an interstate shipment are not forbidden 
to contract to limit the carrier's liability to an agreed value made to 
adjust the rate by the provisions of the Carmack amendment of 29 June, 
1906, to the act of 4 February, 1887, sec. 20, prohibiting exemptions 
from the liability imposed by the act. 

We have to follow what is there decided in construing such contracts, 
and the cases apply as well to the place of valuation as to the valuation 
itself. 

While the trial court did not expressly state in the chargc, as to 
damages, that the value of the horses and mules must be confined to the 
place of shipment, we think this is clearly implied. But if it is not, it 
was a mere inadvertent omission of the court, to which no exception was 
definitely taken, or, so far as we can see from the record, no exception 
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a t  all. Defendant may have, by implioation, requested an instruction 
as to this matter, which is the subject of its 16th assignment of 
error, but the prayer, if it does sufficiently state the rule as to ( 73 ) 
the place of valuation, was blended with another one, to the effect 
t h a t  if the horses and mules were worth $100 abiece. after they were 

A ,  

damaged, plaintiff could not recos7er anything, which is erroneous, as 
we have seen. The instruction, under the well settled rule, must be 
good as a whole, for otherwise i t  can properly be refused. The judge 
charged the jury, in respect to this matter, with substantial correctness. 

We may further say, as to the written notice required to be given 
before removing the stock from the terminal station, that this Court has 
consistently held such a stipulation in a bill of lading to be valid. 

2me v. Xelby v. R. R., 113 N. C., 594; Austin v. R. R., 151 N. C., 137; K '  
B. R., 153 N. C., 400; Duvall v. R. A., 167 N. C., 24. As already noted, 
we have also said that i t  may be waived, or that knowledge of the condi- 
tion of the animals before they are taken away will supply the place 
of a written notice. I t  is suggested that this provision in the contract of 
shipment for written notice is governed by the same rule of decision laid 
down in the Federal cases as to the valuation clause, already cited and 
commented upon, and that since the Carmack amendment was passed 
the State courts cannot adopt a construction in  opposition to it, the 
entire contract being based upon the rate fixed by the carrier and 
approved by the Interstate Commerce Commission, and no such con- 
struction being allowable under the Carmack amendment; and further, 
that the agent's authority was limited by the express terms of the bill 
of lading to receiving a written notice, and he therefore could not waive 
this stipulation without the consent or ratification of his principal, 
such a waiver not being within the scope of his duty or authority, 
because a Dower to receive notice does not include one to waive it, either 
expressly or by conduct. These might be persuasive if not cogent rea- 
sons, were i t  now an open question in this Court, but we have decided 
the other way too often to retrace our steps and enter upon the investi- 
gation anew as if i t  were an original one ( r e s  novo) .  We must await, if 
it is a Federal question, the judgment of a higher court upon it, which, 
if unfavorable to the view heretofore taken by this Court, will be fol- 
lowed as the proper law. 

A discussion of the question as to value will not much longer be a 
practical one, as Congress, on 4 March, 1915, enacted a law (known as 
the Cummins amendment) abolishing all exemptions from liability for 
loss or injury or damage to property transported in interstate commerce 
which is  caused by the carrier, and making the carrier liable to the 
shipper for the full actual loss, damage, or injury to the property, not- 
withstanding any limitation of liability or limitation of the amount 
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of recovery, or any representation or agreement as to the value in any 
receipt or bill of lading or in any contract, rule or regulation, or in any 

tariff schedule, or in any manner or form whatsoever, and de- 
( 74 ) claring all such limitations unlawful and void, with certain 

exceptions not applicable here. 
We have found no error in  the rulings and judgment of the court. 
No error. 

Cited: Reynolds v. Express Co., 172 N.C. 494 (4cc) ; Bryan v. R. R., 
174 N.C. 181 (40);  T u f t  v .  R. R., 174 N.C. 212 (40);  Dixon v. Davis, 
184 N.C. 210 (41). 

IN RE WILL OF DUNCAN COLE. 

(Filed 1 March, 1916.) 

Wills, Joint-Holograph Wills-Surplusage. 
A holograph will of a testator signed by him and by his wife also, found 

among his valuable papers after his death, and duly probated, is valid 
as to the property disposed of therein by the husband; and the signature 
of the wife and other extraneous matters therein appearing in the hand- 
writing of another will be disregarded as surplusage. 

APPEAL by caveators from Devin, J., at October Term, 1915, of LEE. 

Williams & Williams and Winston d2 Riggs for propounders. 
A. A. F. Seawell for caveafors. 

CLARK, C. J. The paper-writing purporting to be the will of Duncan 
Cole and Georgia S. Cole, his wife, is as follows: 

We give and bequeath to the Methodist Orphanage, situated at 
Raleigh, North Carolina, all our real and personal property after pay- 
ing all our just debts and giving a decent burial and headstones to our 
graves. 

This 30 January, 1912. DUNCAN COLE. 
GEORGIA COLE. 

SANFORD, LEE COUNTY, N. C. 

This will was probated in common form as the will of Duncan Cole. 
The case was heard by the court below upon a "case agreed," which 

sets out that said Duncan Cole died 18 October, 1912, without issue, his 
wife, Georgia S. Cole, surviving him; that the paper-writing above set 

116 
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out was admitted to probate in common form in Lee County 7 February, 
1913, as the holographic will of said Duncan Cole; that said paper- 
writing and every part thereof, save and except the signature of said 
Georgia S. Cole, which is in  her handwriting, is in the genuine hand- 
writing of said Duncan Cole, and that after the death of said Duncan 
Cole the said paper-writing was found among his valuable papers and 
effects. Upon said agreed state of facts the court properly 
entered judgment holding that the said paper-writing was the ( 75 ) 
will of Duncan Cole and should be admitted to probate as his 
holographic will. 

The will in  every respect was entitled to probate as the holographic 
will of Duncan Cole. The signature of his wife thereto was mere sur- 
plusage, and could in  no wise invalidate the instrument as the will of 
her husband. 

This was in no wise a mutual will, and the authorities applicable to 
such wills do not apply. This ~ 7 a s  a joint mill, which has been defined 
as "a testamentary instrument, executed by two or more persons in 
pursuance of a common intention, for the purpose of disposing of their 
several interests in property owned by them in common, or of their 
separate property treated as a comnzon fund, to a third person or per- 
sons." 30 A. and E. Enc., 556;  40 Cyc., 2110; Gardner on Wills, 87. 

In r e  Davis's Will, 120 N. C., 9, 38 L. R. A, 289, it is said: "There is 
nothing from which i t  can be implied even that there was any agreement 
that if one should devise to these derieees the other would do so, or that 
if one sliould afterwards revoke the other n-ould do so. Either had the 
right to do so, and without notice to the other." The fact that his wife 
signed this will cannot affect its validity as the mill of Duncan Cole. 
I t  purports to be the intention of each maker. As the will of Duncan 
Cole it fulfills all the statutory requirements. The signature of the vife 
does not purport to be a part of the will of Duncan Cole, and her signa- 
ture only purports to be an expression of her testamentary intention, and 
could be considered only if it mere offered to be proved as her d l .  

The validity of joint wills mas settled in this State I n  r e  Davis's Will, 
120 N. C., 9, in which it mas said: "An illstrunlent of writing, jointly 
executed by husband and wife, purporting to be their joint will, devising 
to a third person lands belonging partly to each, may upon the death of 
the husband, and during the life of the wife, be probated as his mill as 
to his property, devised thereby, and upon the death of the wife, unless 
revoked, may be probated as to her property." I t  is true that this could 
not be done in this case as to the wife, as it does not comply, and could 
not comply, with the requirements of the statutory provisions as to a 
holographic will, for two people could not write such will. 
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This will is not caveated by the wife. She having died since this 
proceeding was instituted, her personal representative has been made a 
party, and i t  may be added that a copy of her will made since the 
death of her husband has been filed in this cause showing that she sub- 
sequently executed her will in  proper form, devising all her property 
according to the intention expressed by herself and husband in this will. 
I f ,  however, she had executed a will devising the property to other 
parties, this would not invalidate this instrument as the will of her 

husband. 
( 76 ) The validity of joint wills is beyond dispute. I t  has been 

uniformly held that on the death of one of the testators the will 
thus executed may be admitted to probate as his last will and testament 
so far as i t  disposes of his property. Underhill on Wills, secs. 11 and 12 ; 
Frazier v. Patterso.n, 17 Anno. Cases, 1013. 

The fact that words in  a will amounting to mere surplusage are not in 
testator's handwriting will not vitiate the will. 40 Cyc., 1130. A 
joint will as to property owned by one testator is valid, the execution by 
the other testator being mere surplusage. Allen v. Allen, 28 Kansas, 18 ; 
Rogers, appellant, 11 Me., 303; 2 Anno. Cases, 26, note. 

The fact that a holographic will is found "among the valuable papers 
and effects" of the deceased implies that it was placed there by him or 
with his knowledge and consent, with the intention that it should oper- 
ate as his will. I n  re Jenkins, 157 N.  C., 429. 

I n  Clayton v. Liverman, 19 N. C., 558, the majority of the 'Court 
held that a will jointly executed by two sisters could not be probated 
either as a joint will or as their separate wills, upon the ground that 
such a will was a novelty and unknown to the laws of this country, 
relying upon Hobson v. Blackbum, 2 Eng. Eccl., 115. Daniel, J., 
dissented in an able opinion, insisting that the Court had misconceived 
the ruling in Hobson v. Blackbum. I n  the above case of Davis's Wil l  
this Court, reviewing the decision in Clayton v. Liverman, supra, over- 
ruled that case and held with the dissenting opinion of Daniel, J., that 
the majority of the Court had misconceived the decision in  Hobson v. 
Blackburn. I n  re Davis was the unanimous opinion of the Court, and, 
besides, we think, is supported by the reason of the thing. This has 
been the ruling elsewhere. See notes to I n  re Da.vis's Will, 38 L. R. A,, 
289, and notes to same case, 58 Am. St., 773. 

Affirmed. 

Cited: Tn re Will  of Edwards, 172 N.C. 371 (c) ; Ginn v .  Edmund- 
son, 173 N.C. 86, 87 (c) ; I n  re Boy, 193 N.C. 495 (c). 
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BANK OF COLERAIN v. DdVID COX ET AL. 

(Filed 1 March, 1916.) 

Our statute, Revisal, see. 982, requires that a mortgage of persona1 
property be registered where the mortgagor resides, and where a mortgage 
on such property has been registered in the wrong county, and subse- 
quently registered in the right one, but after a mortgage on the same 
property has been given to another and properly registered, the second 
mortgage has priority of lien over the first one, and no other notice, how- 
ever full, will take the place of that of registration required by the statute. 

Where there is nothing to show that a sawmill has been annexed to the 
land, and a mortgage and a conveyance to the owner thereof describes it 
as personal property, it will be so regarded, and in order to create a valid 
lien it must be registered in the county wherein the mortgagor resides; 
and a recital in the mortgage that it was located on or occupied lands 
in another county will not be construed in contradiction of the express 
words of the mortgage describing the property as personalty. 

APPEAL by defendants from Bond, J., upon a case agreed at  ( 77 ) 
November Term. 1915. of BERTIE. 

Civil action, upon a case agreed, brought to recover a sawmill and its 
fixtures and appurtenances sold and conveyed, on 28 August, 1912, by 
the Yeopim Lumber Company to E. L. Crumpler, with certaih timber 
and a lease of five years on the mill yard occupied by the sawmill; and 
the latter on the said day conveyed the same property to Charles 
Whedbee, as trustee, to secure $4,850, part of the purchase money, with 
power of sale in case of default in payment of the debt. The deed to 
E. L. Crumpler and the deed of trust to Charles Whedbee were regis- 
tered in  Perquimans County, and the deed of trust, on 15 October, 
1915, was registered in  Bertie County, where, on and before 28 
August, 1912, E. L. Crumpler resided and was domiciled. Charles 
Whedbee, as trustee, on 23 September, 1915, duly and regularly sold 
that part of the property which was also and afterwards mortgaged 
to the plaintiff, the Bank of Colerain, to David Cox, L. W. Norman, 
and R. M. Fowler, defendants, for $500, that being t h ~  full d u e  
thereof. On 22 September, 1915, E. L. Crumpler mortgaged the said 
sawmill and its fixtures to the plaintiff as security for an antecedent debt 
sf $400 due by him, they being described in the mortgage as follows: 
"One sawmill complete, situated in  Bethel Township, on the lands 
formerly owned by Yeopim Lumber Company, and being the same 
sawmill they sold to E. L. Crumpler, with the addition of any and all 
fixtures, appliances, pulleys, belts, saws, shaftings, pipings, injectors, 
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brasses, crank-shaft for engine, chains, collars for edger and trimmer, 
grate bars for boiler, rafting gears, chains and dogs, and every other 
fixture and appliance which was annexed to such sawmill a t  the time of 
said purchase of same, and every fixture, appliance, and machinery, of 
every kind and description, which has been annexed thereto by said 
Crumpler since said purchase. The said description is intended to 
include and does include said sawmill complete and everything connected 
therewith." The mortgage from Crumpler to the plaintiff was duly 
registered in  Bertie County on 22 September, 1915, and at  the time of 
taking the mortgage from Crumpler the plaintiff had actual knowledge 
of the prior deed of trust or mortgage of Crumpler to Charles Whedbee. 

Soon after the conveyance to him by the Yeopim Lumber 
( 78 ) Company, as aforesaid, and the execution by him of the deed of 

trust aforesaid to Whedbee, the said Crumpler entered into pos- 
session of the mill and operated the same in Perquimans County until 
October, 1914, but has not operated i t  since that time, although the mill 
had remained on the land where it was located at  the time of his pur- 
chase. No part of the lands of the Yeopim Lumber Company, except 
the lease of the mill site for five years and the timber with right to cut 
the same for one year, was conveyed to the said Crumpler, unless the 
court on the facts herein stated shall hold the mill and its fixtures to be 
real estate, but after the lease and conveyance aforesaid to Crumpler, 
the Yeopim Lumber Company sold the said land on which the lease 
rested to one P. H. Small, who now owns the same. 

The deed of the Yeopim Lumber Company to E. L. Crumpler de- 
scribed the property generally as certain "personal property and timber 
situate in  Bethel Township, Perquimans County, N. C.," and then 
comes the particular description of the sawmill with its fixtures, and 
lastly these words: "with the right to use land occupied by mill and 
mill yard for a term of five years from date of this indenture. When 
said land ceases to be used as a mill site then i t  reverts to said Yeopim 
Lumber Company." I n  the deed of trust to Charles Whedbee there is 
a description of the property conveyed, as ('all the following described 
personal property and the different tracts of timber described as fol- 
lows: The sawmill and fixtures thereto this day had of said Yeopim 
Lumber Company." Then comes a description of the sawmill and fix- 
tures similar to the one above given, except that there is no reference 
to the words, "the use of the land occupied by the mill and mill yard for 
a term of five years from date of this indenture," and no reference at  all 
to  the lease or its expiration. The case also states that on 28 August, 
1912, E. L. Crumpler was the owner of "certain timber lands situated 
and being in  Perquimans County, North Carolina, and also certain other 
property described in deed of trust to Charles Whedbee as follows: 
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"All the following described personal property and the different tracts 
of timber land described as follows: " Then follows a description of 
the sawmill and fixtures, as above given, closing with these words : "The 
mill and fixtures above described being at the time located upon the 
said lands." 

I t  was agreed that if the court was of opinion with the plaintiff, 
judgment should be entered for $400, with interest and costs. 

Upon consideration, the court, holding that plaintiff was entitled to 
recover, entered judgment accordingly, and defendants appealed. 

Pruden & Pruden, Gilliam CG Davenport for p l a k t i f .  
P.  W.  McMullan and Charles W .  Whedbee for defendants. 

WALKER, J., after stating the case: The decision of this ap- ( 79 ) 
peal turns upon the question whether the sawmill with its fixtures 
and appurtenances was real or personal property. I f  it was real prop- 
erty, the deed of trust to Mr. Whedbee was properly registered in Per- 
quimans County, and the defendants would be entitled to the judgment; 
but if it was personal property, the registration should have been in 
Bertie County, where the mortgagor resided, and where plaintiff had its 
mortgage registered, and the judgment below was correct. Our statute, 
Revisal of 1905, see. 982, provides that, "No deed of trust or mortgage 
for real or personal estate shall be valid at  law to pass any property 
as against creditors or purchasers for a valuable consideration but 
from the registration of such deed of trust or mortgage in the county 
where the land lieth, or, in case of personal estate, where the donor, bar- 
gainor, or mortgagor resides, or, in the case donor, bargainor, or 
mortgagor shall reside out of the State, then in the county where the 
personal estate or some part of the same is situated, or, in  case of 
choses in  action, where the donee, bargainee, or mortgagee resides." 
This statute was construed in Weaver v. Chu~~m,  99 N. C., 431, where 
it appeared that the mortgagor had personal property in  Yancey 
County and also in Buncombe County where he resided. H e  executed 
a deed of trust on his property in Yancey County which was duly 
registered in  that county, and afterwards he executed a deed of trust 
to another party (appellees) on his property both in Yancey and 
Buncombe counties, which was recorded in the latter county. This 
Court held that registration in  Buncombe County was essential to the 
validity of the appellant's mortgage, and Justice Merrimon added: 
'(Before i t  was registered in the last mentioned county the bargainor, by 
his second deed of trust, conveyed the same and other property to the 
appellee, and this deed was duly registered on the day of its execution 
in the county of Buncombe. The appellees, as had been decided in  like 
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cases, were purchasers for a valuable consideration, and, as their deed 
was registered in  the proper county before that of the defendant, they 
got the title to the property in controversy. Fleming v. B u r g h ,  37 N. C., 
584; Robinso-n, v. Willoughby,  70 N.  C., 358; Todd v. Outlaw, 79 N. C., 
235; B a n k  v. Manufacturing Go., 96 N.  C., 305. The mere fact that he 
had personal property there (Yancey County) did not constitute resi- 
dence. The purpose of the statute is to have the deed of trust or 
mortgage registered in the county where the donor, bargainor, or 
mortgagor has actual personal residence; and the reason is that per- 
sons interested to have knowledge in such respect would go to the county 
where a person resides to see what disposition he had made of his per- 
sonal property by deeds and other instruments required to be registered ; 
they would not ordinarily look elsewhere. The statutory requirement 

is too plain to be mistaken." Harr i s  v. Allen,, 104 N. C., 86. 

( 80 ) This brings us to the decisive question, whether the deed of 
trust to Mr. Whedbee was registered in  the proper county, or, in  

other words, whether the sawmill with its fixtures was personal property. 
I f  it was, the registration should have been made in Bertie County and 
not in Perquimans. There is nothing in the case to show that the saw- 
mill was annexed to the realty or constituted a fixture, not even a trade 
fixture. 

Discussing the question of fixtures and the character of property as 
personality, Justice Manning  said in Cox v .  Light ing Go., 151 N.  C., 
62: "Upon the third point of the contention of Smallwood, to wit, 
the knowledge of the Empire Company that its apparatus was to be 
annexed to the gas company's plant or to become additions thereto or 
as a substitution for other apparatus then in use. I n  the case of 
B i n k l e y  v. Forkner,  117 Ind., 176, the Court, in a well considered 
opinion upon this point, said : "Accordingly, the proposition is well 
sustained that one who purchases machinery with a view that it shall 
be annexed to or placed in a building, of which he is the owner, and 
who executes a chattel mortgage on the property so purchased, thereby 
evinces his intention that the property shall retain its character as 
personality, regardless of the manner in  which i t  may be annexed to 
the  freehold. Eaves v .  Estes, 10 Kan., 314; Ford v. Gobb, 20 N. Y., 
344; Sisson v. Hubbard,  75 N. Y., 542; Tift v. Hortom, 53 N. Y., 377; 
Campbell v. Roddy ,  44 N. J .  Eq., 244. But i t  will not be understood 
that parties may, by their convention and at their will, convert chattels 
real into chattels personal. I f  at  the time of the agreement the chattels 
personal have been annexed to and become affixed to the realty, their 
character as a part of the real estate cannot be subsequently changed by 
a convention of the owner of the real estate with a (stranger so as to 
conclude the rights of prior mortgagees or creditors or subsequent pur- 
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B m s  v. Cox. 

chasers for value." And to the same effect is Lancastcr v. Ins. CO., 153 
hT. C., 288, which cites and approves Cox v. Lighting Co. 

I n  Lnncaster's case the Court construed a clause of the policy upon 
which the suit was brought, which provides against encumbrances on 
personal property, which was, in that case, "a steam engine, the 
engine and boiler inclosed in brick, and the same was being used for 
farm ginning." Jzvtice Hoke said for the Court: "Under our deci- 
sions, where a vendor, as here, has sold goods, taking notes for the 
purchase money, and delivered possession, retaining title as security, and 
the contract has been properly registered according to the statute, 
Revisal, 983, the property, the subject-matter of the contract, retains its 
character as personalty, both as between the parties and others claim- 
ing adversely to the lien. Cox v. Lighting Co., 151 N. C., 62. The 
goods, therefore, retained their character as personality, and, in that 
aspect, the claim of the  endo or, in this instance, was only an encum- 
brance in the nature of a chattel mortgage to secure the purchase 
money, and, on the facts, the stipulation as to the nonexistence ( 81) 
of such an encumbrance has been violated." 

But aside from any authority upon the question, there is nothing to 
show that this sawmill was annexed to the realty so as to become a 
part of i t  as a fixture, but, on the contrary, the parties had described 
and treated i t  in their conreyances as personal property. With this 
declaration on their part, and in the absence of countervailing proof, 
me must take it that their description of the sawmill was correct. There 
is not enough in the use of the words "located" on the land or "occupy- 
ing" the yard for us to justly or legally infer that the parties intended 
thereby to regard it as realty, or a fixture, when they had expressly 
stated to the contrary. There must be some more definite and satis- 
factory proof than Tve find in this record to show that the sawmill was 
other than personalty. This being so, the deed of trust to 3h. Whedbee 
on the sawmill should have been registered in Bertie instead of Perqui- 
mans County, and the plaintiffs having obtained a subsequent mort- 
gage for its claim, and had it duly registered in Bertie County before 
the Thedbee deed of trust was recorded there, acquired the title, unless 
the other objections of the defendants are tenable. 

They contend that plaintiff mas not a purchaser for value within 
the meaning of the registration laws, because its mortgage was made 
to secure an antecedent debt; but we have decided otherwise in numerous 
cases. Odom v. Clark, 146 N .  C., 534, 552, where it was said that 
"Claimants who now object to the judgment are holders of pre6xisting 
debts movided for in these deeds. I t  has been held with us that such 
debts are sufficient to constitute the holders purchasers for value, within 
the meaning of our registration laws. Brem v. Lockhart, 93 N .  C., 191, 
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cited with approval in Moore v. Sugg, 114 N. C., 292. And under 
these laws (Revsial, sec. 982) defendants would hold the property, i f  
the deeds themselves are good." See, also, Pofts  v. Blackwell, 57 N. C., 
58; Southerland v. Fremont, 107 N. C., 565, 578; Brown v. Mitchell, 
168 N. C., 312. I t  is next contended that plaintiff had actual knowl- 
edge of the Whedbee deed of trust when it took the mortgage from 
E. L. Crumpler. I t  is thoroughly well settled that "no notice, however 
full or formal, will supply the want of registration." Robinson v. 
~filZoughby, 70 K. C., 358; Quinnerly v. Qt~infierly, 114 N. C., 145; 
Tremaine v. Williams, 144 5. C., 114; Todd v. Ozcflaul, 79 K. C., 235; 
Wood v. Tinsley, 138 N. C., 507; Collins v. Davis, 132 N. C., 106; and 
the numerous cases cited in Piano Co. v. Spruill, 150 K. C., 168, 169. 
I t  was said in Collins v. Davis, supra, quoting language of Justice Reade 
in  Robinson v. Willoughby: "The decisions have been uniform that 
deeds in trust and mortgages are of no validity whatever as against 

purchasers for value and creditors, unless they are registered, and 
( 82 ) that they take effect only from and after registration, just as i f  

they had been executed then and there . . . No notice, how- 
ever full or formal, mill supply the want of registration. The same rule 
as stated in the earlier cases has been uniformly applied since chapter 
147, Public Laws 1885 (Revisal, secs. 980, 981), was enacted. 

We have not discussed the question as to the effect of a mortgage 
for a pregxisting debt upon a prior equity existing against the mort- 
gagor, as the question is not presented. I t  was considered in Souther- 
land v. Fremont, mcpra. Ror need we advert to the fact that the 
parties to this suit have no interest in the land where the sawmill was, 
nor in the lease thereof, but simply have mortgages upon the sawmill 
and its fixtures or attachments, considered and treated by them and 
their mortgagor as personal property, wholly detached and separated 
from the land. 

There was no error in rendering judgment upon the facts, as agreed 
upon by the parties, in favor of the plaintiff. 

Affirmed. 

Cited: Starr v. Wharton, 177 N.C. 324 (Icc) ; Discount Corp. v. 
Radecky, 205 N.C. 164 ( l c )  ; Springs v. Refining Co., 205 N.C. 450 
(2c) ; Weil 1%.  Herring, 207 N.C. 9 ( Ic)  ; Sarzsom v. Warren, 215 N.C. 
436 (Ic)  ; Finnnce Corp. v. Hodges, 230 N.C. 582 ( Id )  ; Discount Corp. 
v. McKinney, 230 N.C. 732 ( Ip )  ; Montague Eros. v. Shepherd Co., 231 
N.C. 554, 555 (Ic) ; Shefield v. Walker, 231 N.C. 559, 560 ( l c ) .  
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MRS. R. E. WOODARD v. CHARLES M. STIEFF. 

(Filed 1 March, 1916.) 

Principal and Agent-Undisclosed Principal-Contract-Breach of War- 
ranty-Parties. 

Where a husband, acting for his wife, executes in his own name a simple 
contract of purchase of a piano, without disclosing his representative 
capacity, the wife may maintain an action in her own name for damages 
on a breach of warranty of the instrument. 

APPEAL by defendant from Rountree, J., at November Term, 1915, of 
-WILSON. 

Civil a'ction to recover damages for breach of a contract of warranty 
i n  the sale of a piano. 

The contract was in  writing and was signed by the husband of the 
plaintiff, apparently in his own right, but the plaintiff introduced evi- 
dence tending to prove that it was her contract, and that her husband 

- - 

was acting as her agent in signing it. 
There was no evidence that the defendant knew that the plaintiff was 

.a party to the contract. 
There was a verdict and judgment in favor of the plaintiff, and the 

"defendant appealed, assigning the following as errors : 
1. For that the court refused, upon the defendant's request, to give 

the following special instruction to the jury: "That the measure 
of damages in this case should be the difference between the ( 83 ) 
purchase price of the instrument and the actual worth of the 
same a t  the time i t  was purchased." 

2. For that the cou& over defendant's objection and exception, in- 
structed the jury as follows: "Now, he could have made a contract 
for her and signed her name and his as agent, or he could have signed 
his name without disclosing her identity or the fact that he was her 
agent, and still he might have been her agent. I may make a con- 
tract for you and sign my name to the contract, and the contract may 
be apparently my own, and yet you may be, in reality, the purchaser; 
and you could do the same for me or anybody. He  could sue you or me. 
'The Stieff Piano Company could have sued Mr. Fred Woodard on that 
contract, because he signed i t  and said i t  was his contract; and the 
Stieff Piano Company could have sued Mrs. Woodard if, as a matter 
of fact, she made the contract through the agency of her husband; and 
she could sue on the contract. After all, it is merely a question of fact." 

3. For that the court denied the defendant's motion to set aside the 
rerdict, and for a new trial. 

4. For that the court signed judgment. 
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H. G. Connor, Jr., for plaintiff. 
0. P. Dickinson for defendant. 

ALLEX, J. The first assignment of error is abandoned in the brief 
of the appellant, and the third and fourth are formal for the purpose of 
preserving the other exceptions. 

The authority to set aside a verdict because against the weight of the 
evidence, which is vested in the trial judge, is discussed in the brief, 
but this is a discretionary power, which will not be reviewed except 
when there has been a gross abuse of discretion, of which there is no 
evidence in  this record. Haruey 2;.  R. R., 153 N. C., 567. 

The second assignment presents the question of the right of an 
undisclosed principal to maintain an action upon a contract executed by 
his agent in his own name, and the ruling and instruction of his Honor 
are in accord with authority here and elsewhere. 

As was said in Barham v. Bell, 112 N.  C., 133, and quoted with ap- 
proval in Xichobon v. Dover, 145 N.  C., 20, "It is a well established 
rule of law that when a contract, not under seal, is made with an 
agent in his o m  name for an undisclosed principal, either the agent 
or the principal may sue upon it, the defendant in the latter case being 
entitled to be placed in the same position at the time of the disclosure 
of the real principal as if the agent had been the real contracting party." 
Ewell's Evans on Agency, 379; Story on Agency, 420; Wharton OIL 

Agency and Agents, 403. 
No error. 

Cited: Watts  v. R. R., 183 N.C. 13 (c). 

A. H. TAYLOR v. A. F. aim A. &I. JOHNSON. 

(Filed 1 March, 1916.) 

1. Appeal and Error-Superior Courts-Recorder's Court-StatuteeCer- 
tiorari. 

Where the statute establishing a recorder's court does not proride for 
an appeal the remedy is by application, at the next term of the Superior 
Court following the trial, for a writ of certiorari, requiring, except in very 
restricted instances, a show of merits by the applicant, upon affidavit: and 
where a term of the Superior Court, commenced more than ten days from 
the trial, has intervened, and the complaining party has not caused h i s  
appeal to be docketed at  the next ensuing term, and without having pur- 
sued the remedy prescribed, his appeal will be dismissed. 
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2. Appeal and Error-Superior Courts-Recorder's Court-Statut~s-Ob- 
jections and Exceptions-Court's Jurisdiction. 

Where the statute establishing a recorder's court has not provided for 
an appeal, but an appeal has been entered in the Superior Court withont 
objection, the jurisdiction of the Superior Court will attach, and its dispo- 
sition of the cause will not be disturbed on the ground that an appeal had 
not been provided by the statute. 

3. Appeal and Error-Supreme Court-Discretion-Opinion-Appeal Dis- 
missed. 

Where the defendant has appealed from a judgment rendered against 
him in a recorder's court, and the statute does not provide for one, and 
the plaintiff moves to dismiss it, the practice is for the plaintiff to except 
to the refusal of the court to sustain his motion, and continue with the 
tr ial ;  but the Court, on this appeal, in its discretion, expresses its opinion 
upon the merits and dismisses the appeal. 

APPEAL by 'plaintifl from Devin, .J., a t  November Term, 1015, ( 84 ) 
of HARNETT. 

Civil action heard on motion to dismiss defendant's appeal from 
the recorder's court. 

I t  appeared tha t  the action, one of debt, was instituted in the 
recorder's court of said county and judgment was rendered in  plaintiff's 
favor in August, and defendants took an  appeal therefrom more than 
ten days before the next or September tern1 of Superior Court of said 
county, and a t  the next term of Superior Court said appeal was not 
entered or docketed, nor was there any motion made for wcordari or 
certiorari. At the following the November term Superior Court, the 
appeal having in  the meantime been entered on the docket, plaintiff, 
by his counsel, moved that  said appeal be dismissed, and, on judgment 
denying plaintiff's motion, he excepted and appealed. 

E. F. Young  for plaint i f .  
Charles Ross for  defendant. 

HOKE, J. The statute establisl~ing a rwordcr's court for Har -  ( 85 ) 
nett County, Public-Local Laws 1913, ch. 602, confers criminal 
jurisdiction in certain specified causes, with the right of appeal therein. 
The  act also confers jurisdiction in cases of contract and tort. the former 
to the amount of $500 and the latter of $300; but i11 civil cauqes no 
appeal is  provided for. This right of appeal from a lower to a higher 
court was not recognized a t  common law in causes of this character. I n  
such cases relief from erroneous judgments was obtained by writ of 
error or of false judgment; these writs emanating from some higher 
court. S. v. Bailey, 65 N. C., 426; 2 Cyc., p. 519. I n  our State this 
method of review can be made available by writs of certiorari or 
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recordari, the former being the appropriate term when it issues to a 
court of record, and, except in very restricted instances, such a writ mill 
be issued only on a proper show of merits, on affidavit filed, and at the 
next term of the supervising court following a trial of the cause in the 
court below. Narler v. Clothing Co., 150 N.  C., 519; Johnson v. 
Reformers, 135 N.  C., 385; Boing v. R. R., 88 S. C., 62 ;  Koonce v .  
Pelletier, 82 N. C., 237. And under our decisions these wits ,  in 
proper instances, are to be applied for in orderly procedure to our 
Superior Courts as courts of general jurisdiction, vested by our Con- 
stitution and statutes with appellate and supervisory powers orer the 
judicial action of all the inferior courts of the State. S. c. Tripp,  
168 N .  C., 150; Rhyne v. Lipscornbe, 122 S. C., 650; Reu. 1905, sec. 584. 

Speaking to this question in Tripp's case, the Court said: "Both 
under our Constiution and statutes the writs of certiorari, recordari, 
and supersedeas, 'as heretofore in use,' have full vigor, in this State 
(Constiution, Art. IT, sec. 8, and Revisal, sec. 584), and whenever a 
substantial wrong has been done in  judicial proceedings, giving a liti- 
gant legal right to redress, and no appeal has been provided by law, 
or the appeal that is provided proPes inadequate, the Supreme Court, 
under the constitutional provisions, to all courts of the State and the 
Superior Courts of higher jurisdiction, by reason of the statute (and 
well mstained precedents), to all subordinate courts over which they 
exercise appellate power, may issue one or more of these important writs 
and under it see that the error is corrected and justice duly admin- 
istered. The principle in this jurisdiction applies to criminal as well 
as to ciril causes and enables our Superior Courts to supervise the 
judicial action of recorders, justices of the peace, and all courts, as 
stated, over which they are given appellate power," citing 8. 2%. Locke, 

I 86 N. C., 647; S. v. Swepson, 83 N. C., 585; S. v. ~IIcGimsey, 80 N. C., 
377; Brooks v .  ilforgan, 27 N. C., pp. 481-485 ; 4 P1, and Pr., 27-55 ; 12 
Cyc., p. 794. 

I t  thus appears that while a litigant in this recorder's court is not 
without right of review in case an erroneous judgment has been 

( 86 ) entered against him, no right of appeal having been given by the 
statute, he must proceed as indicated, by applying to the next 

term of the Supreme Court for a writ of certiorari, and this not having 
been done, and no valid excuse for this omission being shown or alleged, 
on the record as it now appears the case should have been dismissed 
on the plaintiff's motion. While we hold that no right of review by 
direct appeal now lies under the statute establishing this recorder's 
court of Harnett County, we consider it well to say that where a cause 
has been heretofore brought up and tried on appeal from the recorder's 
coul.t without objection being made thereto, the jurisdiction of the 
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Superior Court would attach and its disposition of the same would not 
be disturbed merely for the reason that  no right of appeal had been 
expressly given. 

Cnder our decisions i t  seems that  an  appeal to the Supreme Court 
does not lie from a ruling of this character, the better practice being to 
note an  exception and proceed to a further disposition of the cause. We 
have considered i t  better, howerer, to express our opinion on the ques- 
tion the parties desired to present, a course sometimes pursued where 
the matter is  of moment and a decision may serve to save the parties the 
cost and harassments of further litigation. Jester v.  Packet Go., 131 
R. C., 54;  8. v. Sl'ylde, 110 N.  C., 500; Guilford v. Ga. Co., 109 N .  C., 
310. 

I n  recognition of these authorities, the present appeal must also be 
dismissed. 

Appeal dismissed. 

Ci ted:  Drug Co. v. R. R., 173 N.C. 88 ( I d ) ;  Pates u. Ins. Co., 1'73 
K.C. 478 (312) ; Bnrgain House v. Jef ferson,  180 N.C. 38 (3c) ; Sneed 
u. Higlzway Coin., 194 X.C. 48 ( 3 ~ )  ; Allen v. Ins .  Co., 213 N.C. 588 
(1c) : Cox 21. Kinston, 217 N.C. 397 (1c) ; Knight  1%. Little, 217 X.C.  
682 (3c) ; Wushingfon  v. BUS, Inc., 219 K.C. 860 (3 j )  ; 13. t,. K i n g ,  222 
X.C. 140 ( I c )  ; P u e  v. Hood,  Comr.  of Banks ,  222 N.C. 312 ( l c )  ; B e W s  
Department  Store v. Guilford County ,  222 N.C. 444 (11) : Ilzlnsuch-er 71. 

Winborne,  223 N.C. 657 ( I c ) .  

J. A. BTNUN r. R. W. TCRNER a m  THE B0-4RD O F  EDUCATIOS, $:,I?. 

(Filed 1 March, 1916.) 

Pardon-Fines Returned-Courts-Procedure. 
Where one convicted of a crime has paid the fine imposed by the court 

and then has obtained a pardon from the Gorernor, it is the duty of the 
court to return the fine upon his application and presenting the  pardon, 
so long as the money remains in its possession and the riqhts of third 
persons have not intervened; but where the fine collected has reachrd its 
final destination, it is beyond the reach of Executive clemency, and may 
not be recorered. 

CIVIL ACTIOR commenced before a justice of the peace and tried on 
appeal a t  N o ~ e m b e r  Term, 1915, of P A ~ Q ~ O T A N I C ,  before Cookc, .I., upon 
this issue : 

I s  plaintiff entitled to r e c o ~ e r  the $200 wed  for in this action8 
Answer : "Yes." 

129 
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( 87 ) The court rendered judgment against both defendants. The 
Board of Education only appealed. 

Aycliett & S i m p s o n  for y l a i n t i f .  
W a r d  cE T h o m p s o n  for de fendun f .  

BROV~K, J. The plaintiff, with others, was convicted in the local 
criminal court of the crime of gambling, the defendant Turner being 
the trial ju-tlce, ancl a fine of $200 was imposed. The plaintiff paid 
the fine to the chief of police, who paid it to Turner. Plaintiff was 
sooil thereafter pardoned by the Governor, and no~v seeks in this action 
to recover the money. 

When a full and absolute pardon is granted it exempts the recipient 
from the punishment which the law inflicts, whether death, iinprison- 
ment, or fine. If a fine has been imposed and has been paid into the 
Treasury of the State, or in this State to the treasurer of the Board of 
Education, before Ilze pardon i s  granted,  the money cannot be recovered 
Lack. 29 Cyc., 1568; Onford v. DT. S., 91 U. S., 474. 

But a pardon will work a remission of a fine, although it has been 
paid, and will entitle the person pardoned to have the money returned 
if it is ?till within the control of the Executive, and the rights of third 
persons have not attached. 24 A. and E .  Em., 586. Therefore, a 
pardon by the President entitles the offender to restitution of the fine 
after it has been paid to the rnarshal and deposited by him in court. 
Opin ion  o f  A f t y . -Gen .  U.  S., ~ o l .  14, 599. But not if it has been paid 
into the treasury. I t  follows that plaintiff cannot recover of the de- 
fendant the Board of Education. for two reasons: First, it is admitted 
that the fine has never been paid to its treasurer; second, if it had been 
paid, an action could not be sustained against the board after the fine 
had been paid to its treasurer, for then the fine has reached its final 
destination and is beyond the reach of Executive clemency. 

I t  iq very doubtful if a civil action can be maintained against the 
trial justice, Turner, to recover a fine paid to him in his official capac- 
ity. The proper remedy of plaintiff was to go into the magistrate's 
court and move for restitution of the money upon pleading and exhibit- 
ing the pardon. I f  the money was still in the custody of that court it 
would be its duty to return it. As a personal judgment has been 
rendered against defendant Turner, from which he did not appeal, the 
regularity of this proceeding as to him is not before us. The judgment 
is valid and must stand. 

Turner admits in his answer that he has the money in his possession. 
I f  SO, it is his duty to pay it to plaintiff in satisfaction of the judgment. 
If 11e hac paid it ovrr to the trial justice's court, as is stated in the 
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brief by  counsel, the  plaintiff m a y  more  i n  t h a t  court  f o r  i ts  
restitution, and  it will  be the  d u t y  of the t r i a l  justice t o  order i ts  ( 88 ) 
restitution, when it must  be applied to  t h e  satisfaction of the  
judgment. 

T h e  action is dismissed as  t o  the  Board  of Educat ion.  
T h e  costs of the  Superior  Court  will be taxed against  the  plaintiff. 
Act ion dismissed. 

Cited: M c P h e r s o n  v. X o t o r  Sales Gorp., 201 N.C. 303 (c) .  

MATTHEW D. WRIGHT v. THOMPSON & MOSELEY, INC. 

(Filed 1 March, 1916.) 

I. Master and  S e r v a n t o r d i n a r y  Tools-Negligence-Defective Tools- 
Knowledge. 

The rule which relieves the employer from liability for a n  i n j u r ~  result- 
ing from the use of ordinary or simple tools to be used by his employee 
in  the prosecution of his work does not obtain where the tools thus fur- 
nished are  unfitted for the work and the defect is readily observable and 
likely to result in  injury, which condition has been brought to the attention 
of the employer or should reasonably have been observed by him. 

2. Same-Trials-Evidence-Questions fo r  Jury-Nonsuit. 
In  an action brought by an employer to recover damages for a personal 

injury there was evidence tending to show that  the plaintiff was em- 
p l o ~ e d  a s  a craneman for a dredging company, using a crane and dipper 
handle, a t  the end of which was a dipper made of iron and composed of 
several parts known as  lips and ears, fastened togelther by bolts, which 
became loose in its operation and fell out ;  that  to replace the bolts i t  
was necessary to get the holes in the ears in  line with those in the 
dipper, and a drive or drift pin was used, which were pieces of tapering 
steel of rarious lengths, required to be driven in the hole by a sledge 
hammer, having one man to supervise and another to do the dri3ring; 
tha t  the drift  pin furnished mas burred and battered a t  the end, and 
while being driven in by his coemployee under the plaintiff's supervision 
a piece of steel flew off from the burred end of the drift pin and caused 
the injury complained of, and that  the condition of the drift pin had been 
called to the attention of the defendant's foreman or superintendent and 
also under circumstances wherein they should have known of the defects. 
Held ,  evidence sufficient of defendant's actionable negligence ; and the 
question of assumption of risk mas also a question for the jury. 

APPEAL by plaintiff f r o m  Cooke,  J., a t  Norember  Term, 1915, of 
PASQUOTANK. 
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Civil action to recover damages for physical injuries arising from 
alleged negligence of the defendant. 

There mas evidence on part of plaintiff tending to show that plaintiff, 
a young man 23 years of age, mas working as a craneman for a 

dredging company near Lake Drummond. Plaintiff had been 
( 89 ) working for defendant about three months when he was hurt. 

The dredge which was being used had what is known as a crane 
and dipper handle, and at the end of the dipper handle a "dipper," 
which is made of iron and is composed of several parts known as the 
"lip" and ('ears." These parts are fastened together by means of bolts, 
and in the course of using the dipper these bolts became loose and fell 
out. At the time in question five or six of these bolts were out and the 
"earsn mere out of line with the remainder of the dipper, and in order 
that the bolts might be driren in place and the parts of the dipper 
fastened together, i t  was necessary to get the holes in the ears in line 
with the holes in the dipper (that is, to "line up" the two sets of holes). 
The parts of the dipper were too heavy to raise until the holes mere in 
line, and i t  mas necessary to drive a pin, known as a "drift pin," through 
one of the holes in the "ears" and the corresponding hole in  the dipper 
until bolts could be inserted and fastened in the remaining holes. Drift 
pins are pieces of steel without handles, of varying lengths and larger 
at one end than at  the other, and are driiven in the holes with sledge 
hammers. One workingman supervises and holds the pin while another 
does the driving. The plaintiff in the case at bar was holding the drift 
pin and one Kirkman was doing the driring. Kirkman mas driaing 
the pin and plaintiff holding the same. He  backed, and was looking to 
see if the holes were lined up, when Kirkman struck it another lick, and 
a piece of steel from the drift pin flew off and struck plaintiff in the 
left eye and put i t  entirely out. 

I t  further appeared that J. C. Dodd was superintendent in  charge 
of the work; that next in charge xvas C. R. Jellison, the foreman, and, 
when the superintendent was temporarily away, as he was on this 
occasion, the foreman had full charge; that Mr. Halleck, termed the 
runner, was in charge of this machine and this shift, or relay of hands, 
which included plaintiff; that he had control of plaintiff in this matter 
and had directed him to do this particular work in which he TTas then 
engaged. 

Speaking to this, plaintiff, among other things, testified as follom: 
"Mr. Halleck, dredge runner, told me to put the bolts in the dipper. I 
was under X r .  Halleck. I do not say that he could discharge me, but he 
could have me discharged if he reported me. 

"Halleck v-as in charge of the hands of this particular machine. 
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"Xr. Halleck was in charge of the shift on which I was working. I 
Tyas supposed to do whatever Mr. Halleck told me to do. Mr. J. G. 
Dodd hired me. I vas  working under Mr. Halleck at the time in  
question. Kirkman mas helping me. 
"I had orders from Nr.  Halleck to put these bolts in, and for Kirk- 

man to help me. He TTas doing the same kind of work. We were both 
under Xr. Halleck. 

"We had a drift pin, hammer, and bolts to work with; had to ( 90 ) 
put bolts in the holes; the drift pin was used for lining up the 
holes. Kirkman mas doing the driuing. I was holding the drift pin for 
Kirkman to d r i ~ e .  Kirkman vas  striking the drift pin and drove it 
until i t  got so I could turn it loose. Then I backed back, and was 
looking to see if the holes were lined up. I t  was a part of my duty to 
look and see if the holes were lined up so the drift pin vould go in." 

I t  further appeared that the tools of the company were in bad shape; 
that the pin, which was the only one they had for this work, was a 
piece of steel about 15 inches long, 7/s of an inch at  the larger end 
and tapering to y2 inch; that it had been used for the three months 
witness was on the work; was ''battered and burred at  the end" and, 
about a month before, it had broken off;  that it had not been used much 
since, but did go for a "short drift." 

One T. G. Castine, company employee and witness for plaintiff, 
among other things, testified: "I saw- the tools the company had there 
to ~vork with; their condition mas TTery bad; for instance, the drift pin 
-was burred very badly; the head was battered and in bad shape; slivers 
mould fly off." 

Plaintiff himself testified further : "I told Mr. Jellison, the foreman, 
that all of the tools were in  bad shape; that we did not have anything 
fit to work with. That was two or three weeks before I got hurt. I do 
not remember him getting any drifts or punches, but he did get some 
wrenches." 

Upon these, the controlling features of the testimony making in favor 
of plaintiff's claim, on motion made in apt time, there was judgment 
of nonsuit, and plaintiff excepted and appealed. 

Ward & T h o m p s o n  for plaintif. 
J .  l ienyon Wilson and S. X .  B r a n d t  for  de fendan t .  

HOKE, J. I n  House I;. R. R., 152 N. C., pp. 397 and 398, where an 
employee had had her arm and hand cut in the effort to raise a car 
window which had become tightened by effects of weather and other- 
wise, the Court, in denying recovery, among other things, said: "We 
have repeatedly decided that an employer of labor is required to pro- 
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more especially when driven by mechanical power,' and does not, as a 
rule, apply to the use of ordinary everyday tools, nor to ordinary eaery- 

day conditions, requiring no special care, preparation, or pro- 
( 91 ) rision, where the defects are readily observable, and where there 

vide for his employees a reasonably safe place to work, and to supply 
them with implements and appliances reasonably safe and suitable for 
the work in which they were engaged. As stated in  IZicLs v.  Xfg.  Co., 
138 N. C., 319-325, and other cases of like import, the principle more 
readily obtains in the case of 'machinerv more or less comulicated. and 

was no good reason to suppose that the injuiy complained of 
would result." 

I n  thus recognizing the distinction in the degree of care in regard 
to simple tools and ordinary conditions and those more complex, the 
Court did not at all intend to hold that an employer was released from 
all responsibility concerning such implements. 

Referring to the terms used, it will be noted that the distinction is 
approved in  case of simple tools where "no special care, preparation, or 
prevision is required; where the defects are readily observable, and 
where there is no good reason to suppose that the injury complained 
of would result." 

I n  seeking a basic principle upon which the position could generally 
and properly be made to rest, it was further said that, under conditions 
suggested, the element of proximate cause was usually lacking, an 
essential feature of which is said to be that it is a cause which ~roduces 
the harmful result in continuous sequence and one from which a man 
of ordinary prudence could foresee that such result was probable under 
all the facts as they existed. Rumsbottorn v. R .  R., 138 K. C., 39; 
Brewster v. Elizabeth City, 137 N. C., 392. 

I n  the recent case of Bum v. R. R., 169 N.  C., 648, the position mas 
approred and applied where the company had sent two capable and 
experienced workmen to repair a box car which was stationary on the 
railroad yards, having been placed there for the purpose. I n  the 
prosecution of the work, one of them having back-set all the nails into 
the sill which held the side of the car upright in its then condition, 
driving them through into the sill, the side fell over on him, causing 
serious injuries. The men had been left to their own methods of doing 
this work, and recovery was denied, the Court holding that, on the facts 
presented, ('two experienced and capable workmen sent to repair a box 
car stationary on defendant's yard, left entirely to their oTn methods, 
with present power to call for any help that might be required, that 
there was nothing to show that an injury to these men or either of 
them was likely to occur, and, therefore, no breach of legal duty had 
been established which could be considered as the proximate cause of 
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plaintiff's hurt." And there are numerous cases in this jurisdiction 
where the same position was approved, and usually for like reason. See 
Bradley v. Coal Co., 169 K. C., 255, where a wire snapped that held a 
wagon bed together, causing the seat to fall; Briley v. R. R., 160 N. C., 
88; Simpson v. R. R., 154 N.  C., 51 ;  Ruwlbly v. R. R., 153 N. C., 457; 
Brookshire v. Electric Co., 152 N.  C., 669; Dunn c. R. R., 151 N. C., 
313, case where a sledge hammer flew off the helve, and Marfin v. Xfg. 
Co.. 128 N. C., 264. 

I n  yell considered cases the principle has been extended to relieve 
a n  employer of continued and careful inspection in reference to 

A " 

simple tools and in reference to defects existeut or which may ( 92 ) 
develop in the course of use and which any employee of average 
intelligence and prudence would readily note and provide against. R. R. 
c. Larkpin, 98 Texas, 225; Stork v. Cooperaqe Po., 127 Wic., 318. 

But under our decisions an employer may be held for culpable breach 
of duty when he prorides a tool unfitted for the work an employee is 
given to do, simple or other, and the defect is one that is likely to 
result in injury, a case presented in 170?r?lg P .  Fiber Co., where an em- 
ployee was engaged in operating a heavy machine; had been given, for 
the  purpose of setting "dies" in same, a hammer of hardened steel, the 
dies-being also of highly tempered steel, when he should have been 
supplied with a soft-metal hammer, and he was injured in consequence; 
or when the implenient, though not specially complicated, is one requir- 
ing some preparation and prevision on the part of an employer and pre- 
senting a case where an employee is not afforded equal opportunity to 
observe and note defects, instances presented in Xercer v. R. R., 154 

C., 399, injury from a defective chisel driven by a sledge hammer 
in  cutting rivets from an iron boiler. and Cotton v. R. R.. 149 N. C.. u 

227, a railroad truck, where the pin had become morn, allowing the 
 heel to come off, causing an injury; or where the employer is aware 
of the defect causing the injury or should have been in the proper 
performance of his general duty to provide for the safety of his em- 
ployees, and, from the nature and present use of the tool, the defect is 
one that is likely to result in injury. iVlnrey v. R. R., 161 N. C., pp. 
467-471 ; Reid v. Bees, 155 N. C., 230. 

I n  Xincey's case ,  Walker, J., after referring to the obligation of an 
eniployer to proride suitable and safe appliances, and the limitations 
upon the principle at times obtaining in  case of simple tools, continued 
as  follows: "But this relaxation of the rule can have no application to 
a defect of which the master is actually cognizant and which, as a rea- 
sonable man, he should appreciate is likely to result in injury to one 
using the implement as i t  is likely to be used, and which is neither 
knoxm to the employee nor of such a character as to be apparent from 
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observation likely to accompany its use. I n  such case the general rule 
of negligence is fully effectire, and the master who knowingly and 
negligently exposes his employee to a peril unknown to the latter must 
respond for the damage which results." And in  Reid's case, supra, i t  
was held: "The distinction drawn with reference to ins~ection owed 
by the master between simple and complicated tools and implements 
which he has furnished his employees for the purpose of their work 
has no application when a defect which approximately caused an injury 
had theretofore been called to the master's attention, and he had 
promised to repair it, and the injury occurred within a reasonable time 

thereafter." And i t  may be well to note that, in illartin v. X f g .  
( 93 ) Co., supra, recovery was denied because the defect in the hammer 

mas latent, and it was expressly recognized that if the defect had 
been known to the employer or open to ordinary observation and one 
from which injury would probably result, that liability might attach. 
On the record, therefore, with evidence on the part of plaintiff tending 
to show that he was gicen a drift pin, the only one available, t.hat was 
"burred and battered" at  the end; that it had broken off and had re- 
mained so for at least thirty days, necessarily to the obserration of 
Halleck, plaintiff's immediate boss, and that plaintiff had notified rhe 
foreman that the tools were in bad shape and unfitted for the uses they 
were designed for, an order of nonsuit could not be sustained in reference 
to the first issue, that as to the alleged negligence of the defendant. 
S n d  in reference to the conduct of the plaintiff, presented chiefly under 
averment of assumption of risk, it is established in this jurisdiction that 
dangers arising from negligent failure of an employer to supply safe a i d  
suitable implements and appliances are not considered among the ordi- 
nary risks assumed by an employee under and by virtue of his contract 
of employment, and, in reference to this position, the Court has re- 
peatedly held that "Wliile an employee assumes all the ordinary risks 
incident to his employment, he does not assume the risk of defectire 
appliances due to his employer's negligence, uuless the defect is obrious 
and so immediately dangerous that no prudent man would continue to 
work on and incur the attendant risks. Pressly v. Yarn Mills, 138 N.  C., 
410; Hicks v. ilIfg. Co., 138 N. C., pp. 319-327, citing Lloyd 1 % .  Hnnes, 
126 N. C., 359 ; Xims v. Lindsay, 122 N.  C., 678; Patterson r .  Pittsburg, 
76 Pa. St., 359; Eane v. R. R., 128 U. S., 95. And in recognition of 
the principle, the q~~est ion is usually one of fact for the jury to decide, 
upon all the facts and attendant circumstances of the case, including 
the nature and use of the tool, the character and extent of the damage - 
incident to its use; whether the employee was presently  orki king with 
the defective tool under orders of his superior; whether he had coni- 
plained of the conditions, and continued to work on in the reasonable ex- 
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pectation that  they would be remedied: these considerations, if present, 
and all other facts i n  evidence and relevant to the inquiry, are to be 
x-eighed by the jury and the issue determined whether a n  employee 
Tras guilty of contributory negligence in continuing to work on in  the 
pre-.ence of a known danger. 

I n  a n-ell considered case on this subject, S. Y., S. II. and Hartford 
R. R. c. 17izvari, reported in 210 Fed., IS, the Court, anlong other things, 
quotes with approval from Bevin on Kegligence ( 3  Ed.) ,  p. 620, as 
f o l l o ~ ~ s  : "Whether continued working in  circumstances of danger 
aniounts to an  acceptance of the risk or not is now settled to be a ques- 
tion of fact that  must not be withdrawn from the jury." -Ind Roclgers, 
.I., delivering the opinion, further said:  "That the question of 
negligence must go to the jury where the fact? are in dispute ( 94 ) 
and men of fa i r  minds might draw different  conclusion^ from the 
facts i n  evidence, citing Thompson on Negligence, sees. 429-430, And 
so in  reference to assumption of risks, where an employee having knoml- 
edge of a defect or danger calls, as i n  this case, the attention of his 
employer or representative to it, and is ordered to go on x i t h  his work, 
the question should go to the j u q  to say whether the danger was so 
manifest that  a person of ordinary prudence and caution would not have 
incurred it. and also whether the risk was imminent." An addenda 
that  seems to  have the sanction of the Supreme Court of the Cnited 
States in the very recent case of Seaboard R. R. 1;. Borton, Current Re- 
porter, Vol. 36, No. 6, p. 180. 

Considering the record and the facts in eridence in the light of these 
decisions, we are of opinion that  there was error i n  the order of non- 
suit,  and the cause should h a ~ e  been submitted to jury on the questions 
whether defendant company was guilty of negligence, the proximate 
cause of plaintiff's injury, and whether plaintiff, under all the facts and 
attendant circumstances, was guilty of contributory negligence in con- 
tinuing to work and use the drif t  pin xhen  aware of its defects and 
dangerous condition. 

Rerersed. 

Cited: Xorris v. R. R., 171 N.C. 534, 535 ( I d )  ; Hickman v. Rut- 
ledge, 173 X.C. 179 (c)  ; Rogerson v. Nonfz, 174 N.C. 28 (Ice) ; King 
2'. R. R., 174 N.C. 39 ( I c e ) ;  Thompson I ) .  Oil  Co., 17'7 N.C. 252 ( l c ) ;  
T i n b o r n e  v. Cooperage Co., 178 N.C. 90, 91  ( I d )  ; Hemley v. Lu~nber 
Co.. 180 N.C. 576 (1c) ;  McIiinney v. Adams, 184 N.C. 564 ( l c ) ;  
Bryant c. Furniture Go., 186 N.C. 443 ( l c )  ; Wedford v. Spinning Co., 
188 N.C. 128 (2c) ; Crisp v. Thread JIills, 189 N.C. 92 (2c) ; Fowler v. 
Conduif Co., 192 N.C. 1 7  ( l c )  ; Watson v. construction go., 197 N.C. 
594 ( I c )  ; Thomas v. Tea Co., 198 N.C. 823 (Ie,  2e) ;  Cole v. R. R., 199 
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N.C. 393 ( l c )  ; Highfill v. Xills Co., 206 N.C. 585 ( l c )  ; Lee 7; .  Rober- 
son, 220 W.C. 62 ( l c ) .  

L. D. BURWELL ET AT,. v. TOWN OF LILLINGTON. 

(Filed 1 March, 1916.) 

1. Municipal Corporations-Bond Issues-Secessary Expense-Legislative 
Powers-Constitutional Law-Voters. 

While a n  incorporated town may issue bonds for  necessary expenses 
without submitting the question of their issuance to its ~ o t e r s ,  the author- 
ity resides in the Legislature to restrict its power so a s  to pre\-ent abuses 
in that  respect; and where the Legislature has passed a n  act authorizing 
a ton7n to issue bonds, provided the proposition is submitted to and ap- 
proved by its voters, issuance of bonds without meeting this requirement 
is invalid. Constitution, Art. VIII, see. 4. 

2. Same - Statutes -Amendatory Acts - Rate of Interest - JLateriaI 
Changes. 

Where the Legislature has authorized a tovn  to issue bonds for a 
necessary expense upon the approval of its 170ters, specifying that the  
bonds bear interest a t  a rate not exceeding 5 per cent, and after such 
issuance has met the approval of the voters of the town the Legislature 
authorizes the bonds a t  6 per cent interest, the latter act will be con- 
strued as  amendatory of and incorporated into the first, and the differ- 
ence between the rates of interest authorized being material, bonds issued 
a t  the higher rate are  invalid vithout the required approval of the voters 
of the town. 

3. Municipal Corporations-Bonds-Se~~~e~~~tge-~.C~ater-~~o~~ks-Loca Ques- 
tions-Courts. 

The validity of bonds for sewerage purposes issued in compliance with 
a statute requiring the approval of the voters of a town are not affected 
by the invalidity of bonds issued under a separate and distinct act author- 
izing the town to issue bonds for water-works and sewerage purposes, 
passed by another Legislature, the question as  to whether the sewerage 
would be advantageous without a water-works system being one for t h e  
local authorities, and resting with the roters of the town or upon subse- 
quent legislation. 

ALLEN, J., dissenting. 

( 95 ) CIVIL ACTION f r o m  HARKETT, heard  by Lyon, J., on  12 J a n -  
uary, 1916, upon  a motion to continue to  the  hear ing  a restrain- 

i n g  order  previously issued by  Judge Daniels, f o r  t h e  purpose of en- 
joining the  issue of certain water-works and  sewerage bonds to the 
amount  of $25,000. 
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The town of Lillington was authorized by Pril-ate L a m ,  1911, ch. 
283, to issue bonds to the amount of $15,000, bearing.interest at  a 
rate not exceeding 5 per cent, for water-works and sewerage purpose$. 
The act prorided for an election by the people upon the question 
whether or not the bauds should be issued. This election was duly held 
and the issue was authorized by a majority of the qualified voters of 
the town. After this election was held and the result in faror of the 
bonds declared, the Legislature, by Private Laws 1913, ch. 5 5 ,  amended 
the prior act of 1911, ch. 283, by striking out '(five" in section 2 and 
inserting "six," so that the bonds would bear not exceeding 6 per cent 
interest. There was nothing else in the act. Subsequently, by Private 
Laws 1913, ch. 141, the town was authorized to issue $10,000 of bonds 
for the purpose of constructing and maintaining a sewerage system 
and a sewage disposal plant, after a like rote by the people. An election 
was thereafter held and the bonds authorized by a majority of the 
voters. There was no objection urged against either of the elections, it 
being admitted that they \\-ere duly and regularly held and conducted. 
The court refused to continue the injunction to the hearing and dis- 
solved the restraining order, and plaintiff appealed. 

X .  T .  Spears  and Charles Ross  for plainfitf's. 
X a n n i n g  d K i t c h i n  for defendant .  

WALKER, J., after stating the case. The plaintiff contend. that the 
town is not authorized to issue $15,000 of bonds for water-works and 
sewerage purposes, as the original act mas amended in a niaterial r c  
spect, the limit of the rate of interest having been raised from 5 to 6 
per cent, which necessitated a new election upon the question of issuing 
those bonds, the Legislature not having directed in the amending act 
that another election should be dispensed with. As the bonds in 
question are proposed to be issued for necessary expenses, the ( 96 ) 
town might have acted without a vote of the people, as we hare so 
often held, but the authority resides in the Legislature, under Consti- 
tution, Art. VIII, see. 4, to restrict the power of cities and towns in 
respect to taxation, contracting debts, or loaning their credit, so as to 
prevent abuses in that respect by municipal corporations. I t  mag pro- 
ride that before bonds are issued by such a corporation there shall be 
an election held, at which the people may espress their will in regard to 
the matter, and that no bonds shall be issued, and no debt contracted, 
even for its necessary expenses, without the approval of the people at  
the polls. The question is fully discussed in Town of i l f u r p h y  v. Webb, 
156 N. C., 402, and the authorities cited, and there is no need of further 
comment upon it. 
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The legislative acts under which i t  is proposed to issue the bonds are 
valid, and the latter will not be valid unless the requirements of those 
statutes are complied with. The change from 5 to 6 per cent was a 
radical one. The people might be willing to vote in favor of an issue of 
bonds at  the lower rate when they would not give their assent to one at  
the higher rate. The water-works bonds, under act of 1911, ch. 283, 
could run for a period of not less than fifty years. I f  the date of their 
maturity had been fixed at  fifty years the difference in interest for the 
entire period would be $7,500, and if allowed to run for the shorter 
period of thirty years, the difference would be $4,500. So that i t  is 
easily seen that the two proposals, one for an issue of $15,000 at 5 per 
cent and the other for the same amount at 6 per cent, are widely dif- 
ferent. I t  may be that the town could not float the bonds at 5 per cent, 
but, if not, the difficulty is for the Legislature and not for us to remedy. 
I t  may that the Legislature did not provide in the amending act that 
no further elections should be necessary for the very reason that i t  
considered the increase in the rate of interest as a material change in 
the former act, and one that the people should approve before i t  becomes 
effective. 

The power to provide for necessary expenses by taxation or the con- 
traction of a debt without consulting the people, upon whom the burden 
of payment will rest, is one that should be exercised with great care 
and circumspection, and while due regard should be had for the public 
welfare, the consequent burden which will fall upon the people should 
be made as light or as little onerous as is consistent therewith. I t  i s  
for this reason that the Legislature has frequently required that the 
power to tax or to issue bonds shall be exercised only with the consent 
of the ~eople ,  upon the just and equitable principle that he who is to 
pay should have some voice in creating the debt or imposing the liability. 
Not a bad policy for the State to adopt when it does not seriously in- 

terfere with raising current necessary expenses and can be done 
( 91 ) without detriment to the public weal. The amendment to the 

act of 1911, ch. 283, by which the rate of interest was increased 
to 6 per cent so changed the substance of it, therefore, as in  effect to 
make i t  a new act, and one so essentially different from the original 
as to require another election. 

I t  was said in Brown v. Spray, 158 N. C., 44, 41: '(It is familiar 
d o ~ t r i n e  that an original act and an amendment to it shall be considered 
as  one act, and, so far as regards a cause of action after the amendment 
is adopted, shall be construed as if i t  had read from the beginning as it 
does with the amendment added to i t  or incorporated in it. Black on 
Interpretation of Laws, pp. 356, 357." Revisal, see. 2832. However 
that may be, it is clear that the Legislature, when i t  increased the rate 
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of interest by the amendment, did not intend to repeal the clause 
requiring an election. I f  i t  had intended to do so, i t  was quite easy to 
say as much in the amending act. We are of the opinion that there 
must be another election to determine whether bonds bearing a rate of 
interest not exceeding 6 per cent shall be issued, and that the court 
erred in dissolving the restraining order and refusing to grant an in- 
junction to the hearing, as to the water-works and sewerage bonds au- 
thorized by the original act. 

As to the sewerage bonds authorized by the act of 1913, and a vote 
of the people at  an election held thereunder, we do not see why they are 
not valid. The objection to them urged by the plaintiff is that they are 
so co~inected with and dependent upon the other issue of bonds for 
water-u70rks that if the latter cannot be issued without another election, 
the sewerage bonds for $10,000 should not be. But this is a matter 
which we cannot determine. We haae nothing to do with the question 
as to how the town will dispose of the bonds, or apply the proceeds of 
their sale in  constructing a sewerage system, what kind of sewerage 
plant it will adopt and what provision i t  will make for utilizing it. 
These are matters for the decision of the local authorities. The two 
acts were passed a t  difl'prent sessions of the General Assembly and do 
not refer to each other, although they may relate somen711at to the same 
subject-matter. The Legislature has, by a separate and independent 
statute, authorized the issue of bonds to the amount of $10.000 for 
sewerage purposes, if the issue should be approved by the people at 
an election to be held as provided by'the act. This appron l  has heen 
giren, and the bonds, if issued, will be valid. 

Suppose an election had been held to determine u bether bonds for 
sewerage purposes should be issued, and this was done and the issue of 
bonds appro\-ed by the people before any election had been held upon 
the other question as to the ~~ater-works bonds, could it be successfully 
contended that the election as to sewerage bonds is void because the 
one as to water-works bond had not been held? Or, if the issue of 
sewerage bonds had been approved by the people, and they ha? ( 08 ) 
disapproved the issue of water-works bonds, would the wverage 
bonds be invalidated by disapproval of the other bonds? The answer to 
this question obriously must be in the negatire. The two propositions 
are not made interdependent by the statutes. The Legislature could 
have made them so, but did not. 

What must be done to make the issue of sewerage bonds practically 
serviceable or useful to the town is a question not for our determina- 
tion, but is one concerning the administration of the town's business 
affairs. 



I t  m a y  not  be wise o r  expedient to issue bonds f o r  the  purpose of 
constructing a n d  main ta in ing  a sewerage plant, without  having the  
means or  facilities f o r  operat ing i t  or making  it effective. B u t  this i s  a 
B. question, as  we have said, f o r  the  decision of t h e  local authorities, and  
we  must  leave it with them. They  m a y  not  be embarrassed by a lack 
of authori ty  to  issue the  water-works bonds, as  the  people m a y  yet give 
their  consent a t  the  polls, and  confer the necessary power to  issue them, 
o r  the Legislature m a y  g r a n t  relief, o r  some other way  found out of 
t h e  d i lemma;  bu t  however this  m a y  be, we a r e  confined simply to  the  
question of l a w  involved, a n d  cannot go beyond it. 

T h e  other objections urged to the  validity of t h e  bonds, if issued, a r e  
wholly untenable, a n d  require  n o  separate discussion. 

I n  respect to  sewerage bonds the  decision was right,  and  a s  to the 
other  bonds it was wrong. Judgment  mill be modified according to this  
opinion. T h e  costs of this  Cour t  will be divided equally between the  
parties. 

Modified and  affirmed. 

ALLEN, J., dissenting. 

W. P. SKINSER ET AL. V.  J. B. THOMAS, CHIEF OF POLICE, ETC. 

(Filed 1 March, 1916.) 

1. Intoxicating Liquors-Forfeitures-Police Powers-Courts. 
Chapter 197, Public Laws 1915, requiring the police officer to take into 

his possession and Beep any ~ e s s e l ,  carriage, automobile, etc., used in con- 
veying, concealing, etc.. spirituous liquors, etc., and keep the same until 
the innocence or guilt of the defendant has been determined, and upon 
conviction of a violation of the prohibition Ian' the "defendant shall lose 
all  right, title, and interest in the property so seized," is a valid exercise 
of the police power of the State, which is left largely to the discretion of 
the lawmaking body; and the authority of the courts cannot be invoked 
unless there is a n  unnecessary interference with the rights of the citizen, 
o r  when there is no reasonable relation between the statute enacted and 
the end or purpose sought to be accomplished. 

2. Same-Mortgages-Innocellt Parties. 
Statutes providing for forfeitures should be strictly construed and not 

extended beyond the meaning of the words employed; and chapter 197, 
Public Laws 1915, providing for a forfeiture of carriages, automobiles, 
etc., used in conveying or concealing intoxicating liquors in violation of 
our prohibition law, etc., by its express terms has reference to the right, 
title, and interest of the person so using them in violation of the law, 
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and does not extend to that of a mortgagee of a conveyance who is an 
innocent party and in no wise connected with the offense charged. 

3. Same--Interpretation of Statutes. 
The construction of the first section of chapter 197, Public Laws 1915, 

providing for a forfeiture of the vehicle wherein intoxicating liquors are 
conveyed or concealed, under the conditions named, that the forfeiture 
does not apply to the mortgagee of the vehicle who is a party illnocent 
of the offense, is not varied by the provisions of section 2, as to the sale 
of the property seized when no person is arrested, or those of section 3, 
regarding the distribution of the proceeds of the sale. 

CLARK, C. J., dissenting. 

CITIL ACTION tried before Bond,  J., on case agreed, a t  January  ( 99 ) 
Term, 1916, Of PASQUOTANK. 

This i s  a n  action to recover an automobile or a part of the proceeds 
s f  its sale, tried on the following agreed statement of facts: 

1. That  on or about 23 April, 1915, one Richard C. Webb was the 
owner of a Ford touring car No. 566967, purchased of the Auto and 
Gas  Engine Works of Elizabeth City, N. C. 

2. That  on 23 April, 1915, said Richard TVebb executed a mortgage 
on said automobile to the Auto and Gas Engine Works of Elizabeth 
City, N. C., i n  the amount of $425. 

3. That  there is  now due on account of said mortgage indebtedness 
$280 and interest i n  the anlount of $8.10, which amount is due the 
plaintiff after all credits have been allowed. 

4. That  on or about 7 December, 1915, the said Richard Webb, to- 
gether with one Ed. Burnett and one Will Woodhouse, while conveying 
i n  the town of Elizabeth City, N. C., i n  the said automobile 44 gallons 
of intoxicating liquors in  half-pints, pints, and quarts, were arrested 
by defendant as chief of police of Elizabeth City, N. C., and the said 
automobile seized. On 27 December, 1915, the said Richard Webb, to- 
gether with the said Ed.  Burnett and Will Woodhouse, were duly tried 
and conaicted before Ernest L. Sawyer, trial justice of Pasquotank 
County, K. C., for violation of the liquor laws under Public Acts 1913 
and 1915, and were duly sentenced by said trial justice, and that  the 
said Richard Webb and Ed.  Burnett have not appealed from judgment 
of said court ;  that  after  the conviction of the defendants aforesaid 
and on said 27 December, 1915, the said automobile was ordered con- 
fiscated by the said Ernest L. Sawyer, t r ial  justice, as provided in 
chapter 197, Public Laws 1915; that  said automobile is now ad- (100) 
vertised for sale a t  public auction 29 January,  1916, by defendant 
J. B .  Thomas, chief of police of Elizabeth City, X .  C., as provided in  
said chapter 197, Public L a q s  1915. 

143 
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5. That the said plaintiffs were innocent third parties respecting 
the contraband conveyed in said car by the said Richard Kebb, and 
the said plaintiffs claim an interest in said automobile to the extent of 
the indebtedness alleged in the premises. 

6. That the value of the automobile is in excess of $200. 
Judgment was rendered in favor of the plaintiffs, and the defendant 

excepted and appealed. 

C. R. Pugh, Ehringhaus ie. S m a l l  for plainfifls. 
W a r d  &? T h o m p s o l ~  for defendant .  

ALLEN, J. The plaintiffs sold an automobile to Richard Webb on 
23 April, 1915, for $425, and on the same day Webb executed a mort- 
gage to the plaintiffs conreying the automobile to secure the purchase 
price. Webb has made payments on the mortgage debt, and the amount 
now due thereon, including interest, is $288.10. 

On or about 7 December, 1915, the automobile was seized by officers 
of the lam, while in the possession of Webb, and it was at the time being 
used illegally to transport intoxicating liquors. Webb has been con- 
~ i c t e d  of a violation of law. 

The plaintiffs had no knowledge of the illegal use of the automobile, 
and were not connected in any ~ a y  with the intoxicating liquors or 
with their transportation. 

I t  is not denied upon these facts that the interest of Webb i~ for- 
feited to the State, and the sole question presented by the appeal is 
whether the rights of property of the plaintiffs, as mortgagees who 
have done no wrong, can be confiscated on account of the illegal acts of 
Webb. 

The principle involred is important to the public because the en- 
forcement of the prohibition law of the State may be affected, and to 
the individual citizen, whose property rights should not be impaired or 
destroyed on account of the wrongful acts of others except upon the 
ground of public necessity, and when the legislative authority to do so 
is clear and unambiguous. 

The authority to confiscate the property of the plaintiffq, if i t  exists, 
is under the police power of the State, conferred by chapter 199. Laws 
1915. 

The police power is an attribute of sovereignty, possessed by every 
sovereign State, and is a necessary attribute of erery civilized goTern- 
ment. 6 Rul. Case L., 183. "It is the power to protect the public 

health and the public safety, to preserve good order and the public 
(101) morals, to protect the lives and property of the citizens, the 

power to govern men and things by any legislation appropriate 
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to that end." 9 Ency. of U. S. Reports, 473. "Upon it depends the 
security of social order, the life and health of the citizen, the comfort of 
an existence in a thick]?-populated community, the enjoyment of private 
and social life, and the beneficial use of property." Slaughterhouse cases, 
16 Wall., 36, 21 L. Ed., 394. 

The exercise of this power is left largely to the discretion of the law- 
making body, and the authority of the courts cannot be invoked unless 
there is an unnecessary interference mith the rights of the citizen, or 
mhen there is no reasonable relation between the statute enacted and 
the end or purpose sought to be accomplished. 6 Rul. Case L., 236. 
Follorring this line of authority, it was held at the last term, in Glenn v. 
Express Co., 170 N.  C., 286, that intoxicating liquors are within the 
scope df the police power, and a statute was sustained as a d i d  exer- 
cise of that poxTer which forbids the deliuery of more than one quart of 
intoxicating liquors each fifteen days, although intended for personal 
use. 

Statutes providing for the forfeiture and destruction of intoxicating 
liquors illegally kept have been uniformly sustained (Iiirkland v. State, 
2 -4. and E. Anno. Cases, 245), and the authorities go further, and 
hold that animals and conmyances used in the illegal traffic are the 
subject of forfeiture, 22 Cyc., 1681; U. S. c. TZLW Bay ~Vules ,  36 Fed., 
54; C. S. v. Two Horses, 28 Fed. Caces, No. 16578; IT. 8. v. One Black 
Horse, 129 Fed., 167; Mugler v. Iinnsas, 123 U. S., 623. 

The names of the cases cited from the Federal Reporter (r. S. c. Two 
Bay  Z ~ ~ l e s ,  etc.) are significant, and go far  to illustrate the principle 
upon which the courts proceed, and upon which Daniels v. Homer, 139 
N. C., 219, was decided, that the property being used for an illegal pur- 
pose is the offender. 

Applying these principles to chapter 197, Public Laws 1915, and 
considering i t  in connection mith the policy of the State in fal-or of 
prohibition, we have no doubt that it is a 1-alid exercise of the police 
power. 

We must, however, go further, and see whether the act purports to 
deal with the property rights of innocent parties, and to declare a for- 
feiture against one who has done no wrong. 

The rule of construction controlling when a forfeiture is claimed is 
~vell  established. 

Lord Bo l t  said in Callodny v. Pilkington, 12 Mod., 513: "Let a stat- 
ute be erer so charitable, if it gives away the property of the subject it 
ought not to be countenanced"; and the Supreme Court of the United 
States in Farmers Bank v. Denring, 9 1  U. S., 29: "Forfeitures are 
not favored in  the law. Courts always incline against them." 
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(102) I n  Sutherland Statutory Construction, 547, the rule is stated 
to be that "Statutes are construed strictly against forfeiture. A 

statute which subjects one man's property to be affected by, charged, or 
forfeited for the acts of another, on grounds of public policy, should be 
strictly construed; it cannot be done by implication." 

The authorities in our State are to the same effect. 
The Court said in Xmithwick v. Williams, 30 S. C.. 268 : "Penal stat- 

utes cannot be extended by equitable construction beyond the plain im- 
port of their language7'; in C'oble v. Xhofner, 75 N. C., 43:  "There is 
no question but that a statute prescribing a forfeiture of all interest is 
a penal statute, and is to be construed strictly. I t  cannot be construed 
by implication, or otherwise than by express letter. I t  cannot be ex- 
tended, by even an equitable construction, beyond the plain import of its 
language"; and in XcGloughan v. .Xilchell, 126 X. C., 683 : "It is a well 
settled rule that penal statutes must be strictly construed. They will 
receive no equitable construction beyond their plain language." 

I n  the Freight Discrimination Cases, 95  N .  C., 437, the Court also 
defined the term '(strict construction" as follows: "It is an old but not 
very precisely defined rule of law that penal statutes must be construed 
strictly. By this is meant no more than that the Court in ascertaining 
the meaning of such a statute cannot go beyond the plain meaning of 
the words and phraseology employed in search for an intention not cer- 
tainly implied by them. I f  there is no ambiguity in the mords or 
phraseology, nothing is left to construction-their plain meaning must 
not be extended by inference, and when there is reasonable doubt as to 
their true meaning the Court mill not g i ~ e  them such interpretation as 
to impose the penalty. Kor mill the purpose of the statute be extended 
by implication so as to embrace cases not clearly within its meaning. I f  
there be reasonable doubt arising as to whether the acts charged to have 
been done are within its meaning, the party of whom the penalty is 
demanded is entitled to the benefit of that doubt. The spirit of the 
rule is that of tenderness and care for the rights of individuals, and it 
must always be taken that penalties are imposed by the legislative au- 
thority only by clear and explicit enactments; that is, the purpose to 
impose the penalty must clearly appear. Such enactments, as to their 
mords, clauses, several parts and the whole, must be construed strictly 
together, but as well, and as certainly in all respects, in the light of 
reason." 

Let us, then, examine the statute, keeping before us the principle that, 
while the language used must receive a reasonable and not a strained 
construction, no case is within the statute that is not embraced by its 
terms. 
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The first section of the act requires the officer who seizes intoxicating 
liquors unlawfully held or possessed, "to seize and take into his 
custody any vessel, boat, cart, carriage, automobile, and all horses (103) 
and other animals or things used in conveying, concealing, or re- 
moving such spiritous, vinous, or malt liquors, and safely keep the same 
until the guilt or innocence of the defendant has been determined upon 
his said trial for the violation of any such lam- making it unlawful to so 
keep in his, their, or its possession any spiritous, vinous, or malt liquors; 
and upon conviction of a violation of said law said defendant shall for- 
feit and lose all right, title, and interest in and to the said property so 
seized." 

The second section provides for the sale of property seized when no 
person is arrested, and the third for the distribution of the proceeds of 
sale. No forfeiture is declared and no property is subjected to con- 
fiscation when an arrest is made as in this case, except by the language 
quoted from the first section of the act, and this restricts and limits the 
forfeiture to the right, title, and interest i11 the property of the de- 
fendant who has been convicted. 

The operative and material part of the statute is, "and upon convic- 
tion of a violation of said law said defendant sha7l lcse all right, tifle, 
and interest i n  and to the property so seized," and as this confines the 
forfeiture to the right, title, and interest of the defendant, we are with- 
out power to extend its terms and embrace the right, title, and interest 
of the plaintiffs, mortgagees, who mere not defendants and who have 
had no connection with the illegal conduct of the defendant. The 
language of the second and third sections of the act is somewhat broader 
than that used in the first section, but as we have seen, the second sec- 
tion only deals with the sale of property when no person i s  arrested, 
and the third mith the distribution of the proceeds of sale, and cannot 
be held to extend the forfeiture in the first section beyond its terms. 

The distinction between the case before us and the Federal cases cited 
by the defendant (U. S. 1 % .  Two Bay Mules, 36 Fed., 84; Distillery v. U. S., 
96 U, S., 395; 17. 8. v. One Black Horse, 129 Fed., 167; U. X. v. Two 
Horses, Fed. Cases, No. 16578; Lr. S. v. Distillery, Fed. Cases, No. 
14963) is clear, as the Federal cases are based on statutes which declare 
the property forfeited, while our statute only confiscates the righf, title, 
and interest of the defendant in  the property. 

The decision in Daniels v. Homer, supra, is upon the same ground, 
the statute then before the Court declaring that the nets used illegally, 
and not the interest of the defendant in the nets, should be forfeited. 

The case of Felia v. Belton, 170 N.  C., 112, also relied on, has, we 
think, no bearing on the right of the plaintiffs to maintain this action. 
That action mas brought to recover 40 gallons of wine received unlaw- 
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fully by the plaintiff, ~ ~ h o  was tried and convicted, and in the criminal 
action the wine was confiscated. I t  was also found as a fact in the civil 

action that i t  was the purpose of the plaintiff to use the wine, if 
(104) permitted to recover it, in ~~iolat ion of ch. 97, sec. 7, Lams 1915, 

regulating the serving of drinks with meals. 
The court properly held that the plaintiff could not recover because 

the property-the wine-had been received illegally and was declared 
forfeited in the criminal action, to which he was a party, and further 
because of his purpose to use the property in violation of law; and all 
of these elements, weighing against the right of the plaintiff, are absent 
from this record. 

The plaintiffs in this action have been convicted of no offense; they 
have had no intoxicating liquors in their possession; they have neither - - 

been engaged in nor encouraged dealing in liquors; they are innocent 
of any unlawful conduct or illegal intent, and if their property right 
can be destroyed on account of the acts of another under a statute which 
only forfeits the right, title, and interest of the defendant who has been 
convicted, upon the same principle the horse and buggy and wagon and 
team lent to a neighbor for a legitimate purpose may be lost to the inno- 
cent owner if the borrower uses it in the unlawful transportation of 
liquor without the knowledge or consent of the owner. 

Upon the whole record me are of opinion there is no error. 
Affirmed. 

CLARI~, C. J., dissenting: The public policy of a State is declared, 
ordinarily, by its Legislature, sometimes by a Convention in framing its 
Constitution, and sometimes by a Referendum to the people at  the 
ballot box. I t  was in the latter method that Prohibition was declared 
to be the public policy of this State. I t  has, therefore, the dignity of 
a constitutional provision, though it is not in the Constitution. 

The statute now in question was adopted to carry out and nlake more 
effective this policy. The violation of the statute by intoxicating liquors 
being brought across the State line from Virginia became notorious, 
and it was utterly impossible to enforce the lam unless this Irere pre- 
vented. Hence the enactment of a statute not merely punishing the 
individual who should thus violate the lam-, but forfeiting the automo- 
bile or other conveyance by which the liquor was brought in. This has 
long been the policy of the United States Government in dealing with 
illicit distillery and sale. Property thus illegally used would be forfeit- 
able at  common law ipso  f ac to  without a statute. 

The material parts of chapter 191, Public Laws 1915. <. e., sections 
1 and 3, read as follows: "If any person shall have in his possession 
any spiritous liquors in riolation of any State  la^^ now existing, the 
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sheriff or other offcer of any county, city, or t o ~ ~ n  who shall seize such 
liquors as prorided by chapter 44, Public Laws 1913, or by any other 
authority provided by lam, is hereby authorized and required to seize 
and take into his custody any automobile used in conveying, 
concealing, or removing such spiritous liquors, and safely keep (105) 
the same until the guilt or innocence of the defendant has been 
determined upon his said trial for the x.iolation of any such lam making 
i t  unlawful to so keep in his possession any spiritous liquors, and upon 
conviction of a violation of said law said defendant shall forfeit and 
lose all right, title, and interest in and to the property so seized; and it 
shall be the duty of the sheriff having in his possession said automobile 
to adrertise and sell same under the laws governing the sale of personal 
property under execution. The proceeds der i~ed  from the sale of 
such property after paying for the reasonable expenses of such sale 
shall be paid by the sheriff to the county treasurer, and be applied by 
the treasurer to the credit of the public school fupd of the county." 
This act mas passed by the Legislature by virtue of the police power 
vested in it, and is in  analogy to those statutes authorizing police 
officers to summarily destroy gaming tables, etc. (sections 3720, 3722, 
and 3723 of the Revisal), and authorizing the fish commissioner to 
seize and sell all nets setting in violation of the fishing laws. 

The United States Go~*ernment began stocking our waters with youllg 
fish, vihich after a definite period return to the rivers in which they 
originate. Certain parties adopted the custom of setting their nets in 
such a way as to prevent the return of the fish up the rivers, and thus 
confiscated to their own use the benefits which the Go~~ernnlent had 
intended for the public. To prevent this the State forbade the nets 
being thus used, and prorided as a part of the penalty the forfeiture 
of the nets, using almost exactly the same m-ords as in section 2 of this 
statute, that the officers should "seize and remove all nets or other 
appliances setting or being used in violation of this act, sell the same at 
public auction, and apply proceeds of sale to payment of costs and 
expenses of such removal, and pay any balance remaining to the school 
fund of a county nearest to where the offense is committed." This 
Court sustained this statute in Daniels 1;. Homer, 139 N. C., 219, vhich 
has since been cited as authority, Daniels I;. Homer, 146 N .  C., 275; 
S. L). Blake, 157 N. C., 609. Daniels r .  Uomer ,  supra, was based upon 
Lawton v. Xteele, 119 S. Y., 226, affirmed on x-rit of error, 152 U. S., 
133, which has el-er since been held as authority. 

Indeed, the plaintiff does not deny the right of the State to confiscate 
conveyances used for this illegal purpose, but rests his case upon the 
wording of the statute. The statute is almost a verbatim copy of see- 
tion 2 of the statute construed in Daniels v. Bomer and of the Federal 
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statute on the subject. Laws 1915, ch. 197, sec. 2, after providing that 
"the sheriff or other officer shall seize the forbidden liquor," provides 
that if he fail to capture or arrest the owner, or party in possession, so 
using the vessel, boat, automobile, horse, and so forth, he shall advertise 

for the owners to come forward and institute proper proceedings 
(106) to secure possession of said property, and "upon the failure of 

such person to come forward-if an individual, in person-and 
make such claim within thirty days after such notice shall have appeared 
i n  at least one issue of some newspaper published in the county where 
such seizure mas made, and after such notice and time the sheriff shall 
adrertise such property so seized for sale, and sell as provided in section 
1 of this act," and section 3 provides that the net proceeds derived from 
the sale of such property shall be paid into the county treasury to the 
credit of the public school fund. 

The parties engaged in bringing the liquor across the State line were 
convicted and did not appeal, and the automobile was ordered con- 
fiscated by the trial court as provided by the law above, and was 
advertised for sale at public auction. The plaintiffs now bring this 
action of claim and delivery of the automobile against the defendant, 
who holds the same by order of a court of competent jurisdiction, on 
the ground that they hold a mortgage thereon. The plaintiffs cannot 
thus get possession of the property, which is in custodia legis. Xantn 
FeZia v. Belton, 170 N.  C., 112, which is exactly in point. The remedy 
was by motion in the cause. There the liquor was confiscated, and it 
was held the owner could not recover i t  by claim and delirery from the 
officer. 

I f  a party engaged in the illegal traffic of bringing intoxicating 
liquors across the State line can protect himself by putting a mortgage 
on the conveyance or team used by him, then this device will be a com- 
plete nullification of that part of the statute which the General Assenzbly 
enacted for its prevention by confiscating the conveyance or team used. 

The same defense as here has often been attempted to be set up in the 
Federal Court in cases of the confiscation of conveyances and teams 
used for carrying liquors on mhich the tax had not been paid. I n  U. IS'. 
v. Two Bay Mules, 36 Fed., 84, Dick, J., in the United States District 
Court of North Carolina held that "Animals and conveyances used in 
removing spiritous liquors to evade payment of the tax are subject to 
be forfeited, though used by a person who had hired them from the 
owner representing that they would be used for another purpose," the 
Court saying: "When property becomes liable to forfeiture, under the 
positive provisions of a statute, oTi-ners who have in no way participated 
in  the frauds mhich caused the forfeiture must seek redress from the 
wrong-doers who unlawfully use the property with which they mere 
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intrusted; or they can apply to the officer of the Go~ernment invested 
with the authority to remit forfeitures." Judge Dick then went on to 
give the reason as follov7s: "This proceeding is i n  rem; the mules and 
wagon are considerd the offenders, and are liable to forfeiture with- 
out any regard whatsoeyer to the personal misconduct or responsibility 
of the owner." 

Judge Dick cited as authority Distillery c. C. 8.. 96 U. S., 395, (107) 
which fully sustained his views and which cited divers cases. I n  
that case the United States Supreme Court held that where the owner 
of property leased it for the purpose of distilling, which was a lawful 
purpose, but the lessee in carrying on the business of the distillery, de- 
frauded the rerenue, though this was unknown to the owner, the dis- 
tillery and the property connected therewith was forfeited to the Govern- 
ment. This case cites many others and has been cited by many since, to 
be found in  8 Rose's Notes, 458, and later cases in  the Supplements to 
Rose's Notes. 

I n  U. S. c. One Black Horse, 129 Fed., 167, the Court held that a 
vehicle and horse owned and let by a liveryman, used in smuggling 
liquor across the line into the LTnited States was subject to seizure and 
forfeiture, though the lireryman who owned them had no knowledge of 
the purpose for which the team and vehicle was to be used. This case 
cites U. X. v. Two Bay Xules, supra, saying: "In this case, as in that, 
the redress of the innocent claimant must be from the wrong-doer him- 
self, or by application to the officers of the Gorernment invested with 
authority to remit forfeitures." 

I n  U. S. v. Two Rorses, Fed. Cases, No. 16518, it was held: "Knowl- 
edge or intent on the part of the owner of a conveyance used in trans- 
porting spirits subject to tax that are being removed contrary to law is 
not required to be shown in order to a forfeiture of such conveyance," 
citing many cases to the same effect. Among others, 71. S. v. Distillery, 
Fed. Cases, No. 14963, in which Judge Woodruff remarked: "It is 
expected that the owner of property will see to the use that is made of 
it, at his peril." 

The same reasoning was used in  Daniels v. IJomer, 139 N. C., 223, 
which referred to the common law under which any personal chattel 
that even accidentally caused the death of a human being was for- 
feited and sold and the proceeds distributed to the poor, or like a 
deodand under which a weapon used in killing a human being was like- 
wise forfeited, whether it belonged to the murderer or not, 1 B1. Com., 
300, or the case of a town ordinance which authorized hogs running at 
large to be impounded and sold for the penalty, Rose v. Harclie, 98 
N. C., 44; and the ordinance which authorized a dog to be killed for 
failure to pay tax, llrlozvery v. Xalisbury, 82 R. C., 175. 
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Among many State cases is Boggs v. Commonwealth, 76 Va., 994, 
sustaining the forfeiture of a vessel whose lessee violated the oyster law 
of that State, though without the knowledge or consent of the owner. 

The law is thus summed up in 22 Cyc., 1643 : "All personal property 
employed in the business of illicit distilling is subject to forfeiture, irre- 
spective of ownership." I n  same volume, at p. 1681, it is said: "In 

addition to the penalties imposed upon persons who remove or 
(108) conceal goods upon which the tax has not been paid, with intent 

to defraud, all conveyances and animals used in the accomplish- 
ment of this unlawful purpose are forfeitable. Knowledge or intent on 
the part of the owner of a conveyance to use i t  illegally is not required 
to be shown. The conveyance and animals are considered the offenders, 
and are liable without regard to the misconduct or responsibility of the 
owner. Innocent owners of property forfeited must obtain redress from 
those who were intrusted with the property and use i t  unlawfully or by 
application to the officers of the Government who have been inrested 
with authority to remit forfeitures," citing many authorities in the notes. 

The authorities are thus practically uniform that when property is 
used in violation of law it is subject to forfeiture, although the owner 
had no knowledge of the purpose. The proceeding is in rem against 
the property which has been devoted to an illegal purpose. These de- 
cisions are nearly all in cases where the owner had rented the property 
to the person thus using it illegally, and without knowledge on the part 
of the owner that it was to be so used. The case is much stronger here 
because the omner of the property was the violator of the law himself; 
and the plaintiff had merely a claim on i t  as a security for debt. The 
right of the Government to the forfeiture against the owner is prior to 
the lien of the mortgagee, just as a tax due upon the property takes 
priority of a mortgage. The Government's right to forfeit property, 
like its right to the tax, is against the property, and since the forfeiture 
takes priority over an innocent lessor, it is certainly good against a 
mortgagee who leaves it in the hands of the owner himself, who has de- 
voted it to an illegal purpose. I f  the mortgagee can thus protect con- 
veyances used to violate the lam, then confiscation would become a 11ull- 
i ty by this easy device of always using property on which a mortgage or 
lien has been given to some one else. 

As has been said by the United States Supreme Court, supra, and in 
the other cases above cited, "The recourse of the omner whose property 
is thus forfeited is against the mong-doer." I t  is his own fault that 
he has leased it to a person who has used it in defiance of the law. For 
a stronger reason the mortgagee here cannot claim exemption of the 
property from liability to the State, for he could have taken possession 
of the property under his mortgage, and i t  was by his consent that the 
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mortgagor remained i n  possession a n d  mas enabled t o  use i t  for  a n  
un lawful  purpose. Pract ical ly ,  t h e  mortgagor i n  possession was the  
agent of t h e  mortgagee, and  the  mortgaged property i s  liable for  the  
illegal use made of it .  

Cited: Jolznson v. Ins. Co., 172 N.C. 146 (2c) ; Board of Heal fh  v. 
Comrs., 173  N.C. 254, 265 ( I c )  ; Thomas v. Xanderh ,  173  N.C. 332 
( I c ) ;  X .  v. Perley, 173  N.C. 786 ( I c )  ; Smith v. Ins. Co., 175  N.C. 318 
(2e) ;  8. v. Johnson, 1 8 1  K.C. 642 (2cc) ; S. v. Johnson, 1 8 1  K.C.  643 
(2 j )  ; Motor Co. v. Jackson, 184  N.C. 330 (2cc) ; Xotor Co. v. Jackson, 
1 8 4  N.C. 332, 333 ( 2 j )  ; Reed v. Engineering Co., 188 N.C. 42 ( I c )  ; 
Calcutt v. McGeachy, 213 N.C. 7 ,  9 ( I c ) ;  Habit v. Stephenson, 217 
N.C. 449 (2c) ; Barker, Solicitor, v. Palmer, 217 N.C. 525 ( I c )  ; Cab 
Co. v. Casualtu Co., 219 N.C. 794 ( 2 0 ) ;  S. 2.. Ballance, 229 N.C. 
770 (le). 

D.  C. DORSETT v. ATLANTIC COAST L I K E  RAILROAD COMPANY 

(Filed S March, 1916.) 

1. Railroads-Municipal Corporations-Town Ordinances-Speed of Trains 
-Dials-Evidence-Negligence. 

Where a n  ordinance of a n  incorporated town forbids the operation of 
through trains a t  a certain crossing within its limits a t  a greater speed 
than 4 miles a n  hour, and requires that a trainman shall go before the 
train a t  this place a distance of 50 feet to warn pedestrians, i t  is reversible 
error for the trial judge to refuse to instruct the jury that  the violation 
of this ordinance was evidence of negligence on the part of the defendant, 
and they should answer the issue in plaintiff's favor i f  they found such mas 
the proximate cause of the personal injury sued on, when there is eridence 
to sustain the request so to charge. 

2. Railroads-Municipal Corporations-Town Ordinances-Through Trains 
-Local Switching. 

A locomotive from a through train is considered as a part  thereof ~ r h i l e  
sn7itching cars therefrom to be left a t  its local stop, within the meaning 
of a n  ordinance of the town requiring that the speed of such trains a t  a 
certain crossing within the town shall not exceed a speed of 4 miles an 
hour, etc. 

APPEAL by  plaintiff f r o m  Devin, J., a t  October Term,  1916, of 
WAYNE. 

Langston, Allen & Taylor for  lai in tiff. 
0. H .  Guion for defendant. 
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CLARK, C. J. This was a civil action for the recoTery of damages 
for personal injuries sustained by plaintiff at a railroad crossing in 
Goldsboro. The plaintiff, who lived in the eastern part of Goldsboro, 
several blocks from his place of work with a manufacturing company, 
crossed the railroad track at  Elm Street going from his home to his 
work. Elm Street runs east and west and the defendant's track runs 
north and south on Center Street. Elm Street crossing is a regular 
crossing within the corporate limits of the town. The railroad tracks at 
that crossing are 5 or 6 feet lower than the street. There is an em- 
bankment on both sides of the crossing and, in addition, there were 
cross-ties piled up on the left-hand side. The freight depot of defendant 
is 200 or 300 yards south of this crossing and the track makes a slight 
curve between the crossing and the freight depot. 

The plaintiff testified that as he approached the crossing on his 
bicycle he looked to the left towards the freight depot for a train, and 
then looked to his right just as he was nearing the first track, and at  
that moment the tender of the engine struck him; that he was going 

slow and the wheels of the tender caught his right foot; that he 
(110) was knocked unconscious. He  testified that he looked in both 

directions for the light of the t ra in;  that he did not hear any 
engine; that he looked as he mas starting down the grade and looked 
again when about halfway down, and neither saw nor heard any train. 
There was evidence that the train mas running 25 or 30 miles an hour, 
and that it was not blowing a whistle or ringing a bell, and that the em- 
bankment and cross-ties prevented the plaintiff seeing it. There was 
evidence on the part of the defendant that it was running only some 
4 miles an hour, and that it was ringing the bell at every crossing. 

The ordinance of the city was put in evidence, which was as follows: 
"It shall be unlawful for any railroad or railway company to operate 
any through or local freight train or passenger trains through the city 
of Goldsboro on East and West Center Street at  a rate of speed exceed- 
ing 4 miles per hour, and the said railroads and railway companies are 
hereby required to hare a flagman proceed 50 feet in front of every 
through or local freight train or passenger train to warn persons of the 
approach of said train. Any railroad or railway company violating this 
ordinance shall be subject to a fine of $50 for each offense." 

The plaintiff requested the court to charge the jury as follows: "If 
you shall find from the evidence that the defendant company was operat- 
ing its trains at the time of the injury, through the city of Goldsboro, 
on East Center Street, at  a rate of speed exceeding 4 miles per hour, 
and in violation of the city ordinance, the court charges that such vio- 
lation mould be evidence of negligence." The court refused, and the 
plaintiff excepted. 
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The plaintiff requested the court to charge as follows: '(If you shall 
find from the evidence that the defendant company mas operating the 
train which injured the plaintiff either a t  a rate of speed exceeding 4 
miles per hour or was operating the train which injured the plaintiff 
without having a flagman proceed 50 feet in front of said train, in vio- 
lation of the city ordinance, and you shall further find that either the 
running of the train in excess of a rate of speed of 4 miles per hour or 
of the failure to have a flagman 50 feet in front of the train mas the 
proximate cause of the injury received, it would be your duty to answer 
the first issue 'Yes.'" The court refused, and the plaintiff again ex- 
cepted. 

The refusal to give the above prayers was error. I t  appears that the 
judge refused these instructions on the ground that the train in question, 
which consisted of an engine and tender, did not come within the de- 
scription in  the ordinance, "to operate any through or local freight train 
or passenger train through the city of Goldsboro." From the evidence, 
this was part of a through freight train passing by Goldsboro. I n  
doing so i t  cut off six cars which the engine ran up Center Street and 
onto a siding, where i t  left the six cars, and then the engine and 
tender of the train x7ere passing back to the freight depot to be (111) 
connected onto the rest of the train. The engine and tender were 
a part of the through train, and in  cutting off these six cars to be left at 
Goldsboro and then proceeding back to the main line to reconnect with 
the train, it mas doing a necessary part of "operating a through train." 
This was not the work of a shifting engine, which is kept locally at  a 
point to move cars from one location to another, or to shift them about 
4n making up a train, but it was an essential part of the duty of this 
through train, which had to drop or take up cars at different stations oil 
its journey. The evidence of the defendant was that this engine and 
tender were a part of such through train, and that having placed six cars 
on the siding, the engine and tender were proceeding to the freight 
station to reconnect with the cars it had left there. 

There are other errors assigned mhich mTe need not consider, as they 
may not happen in another trial. There mas evidence on the part of the 
defendant that the engine was not running more than 4 miles an hour, 
and that the bell was rung at every crossing. The evidence of the plain- 
tiff contradicted this, and it was for the jury to settle the controversy. 
The plaintiff was entitled to have the jury consider whether at  the time 
of the injury the defendant was operating any part of its through train, 
i. e . ,  the engine and tender thereof, in violation of the ordinance. 

I n  refusing the above instructions there mas 
Error. 

G i f ~ d :  Ingle v. Power Co., 172 N.C. 753 ( Ic) .  
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I HARRY &BEE r. SEABOARD AIR LINE RAILWAY COMPANY. 

I (Filed 8 March, 1916.) 

Railroads - Right of Way - Foul Conditions - Evidence-Negligence- 
Trials. 

In order to recover damages of a railroad company for fires caused on 
its foul right of way, it must be affirmatively shown that the condition 
of the right of way was foul, and that it was caused by a spark from the 
defendant's locomotive. 

APPEAL by defendant from Lyon, J., at October Term, 1915, of 
VANCE. 

Civil action to recover damages for negligently burning plaintiff's 
woods. There was a verdict and judgment for plaintiff. Defendant 
appealed. 

J .  C. Rittrell, Thomas -41. Pittman for plaintif. 
Jfurray Allen, for defendan f. 

BROWS, J. Plaintiff sues to recover for damages by fire alleged to have 
been caused by the negligence of the defendant in permitting its 

(112) right of way to become foul with combustible material and in so 
negligently operating its engine as to set fire to the foul right of 

way, and in negligently permitting the fire to be communicated to the 
plaintiff's land. I t  is alleged that the fire occurred on or about 6 No- 
vember, 1912. The defendant denied all of the allegations of the com- 
plaint. 

Taking all the evidence in its most favorable aspect for plaintiff, there 
was no sufficient evidence to go to the jury. The evidence tends to 
prove that the fire started on the right of way of defendant and burned 
in the direction of plaintiff's land. There is no evidence that there was 
combustible material on that part of the right of way where the fire 
started at the time of the fire. The defendant's eridence tends to prore 
that the right of may was burned off as usual in November, 1912, but 
what time in November does not appear. 

I t  is undoubtedly the duty of a railroad company to keep its right of  
way for a reasonable distance from its track clear of such substances 
as are liable to be ignited by sparks and cinders from its engines. 
Maguire v. R. R., 154 N. C., 384; NcCoy v. R. R., 142 N. C., 383. But 
to establish negligence in that respect there must be affirmative evidence 
of an accumulation of combustible matter on the right of way. Black 
v. R. R., 115 N. C., 667; fivermon v. R. R., 131 N. C., 527; #impson, v. 
Lumber Co., 133 N. C., 95. 
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Again, mere proof of a foul right of way without evidence that the 
5 r e  was set out by a spark from a passing engine is insufficient to 
.establish actionable negligence. I t  has been repeatedly held that in 
addition to the foul condition of the defendant's right of way, plaintiff 
must prove that the fire was set out by the defendant in order to estab- 
lish negligence. Williams v. R. R., 140 N. C., 623; Bowers v. R. R., 
144 N. C., 684; Hardy v. Lumber Co., 160 N.  C., 113;  Amccn v. h m -  
ber Go., 160 N.  C., 369. 

I n  Xaguire v. R. B., supra, i t  is said: "To reco~-er damages of a 
railroad company for carelessly and negligently communicating fire to 
its right of way. which spread to and burned plaintiff's lands, the burden 
of proof is on plaintiff to  show that defendant negligently permitted 
combustible matter to accumulate on its right of way, and fhal defendant 
communicafed fire from its engine t o  its foul right of way, and from 
thence i t  mas communicated to plaintiff's land and caused the injury." 
This has been settled law in this State since Black's case. 

There is no evidence whatever that connects any engine of the de- 
fendant with the crigin of the fire, nor any evidence that the fire was 
caused by any act of negligence upon the part of the defendant. There 
was error in instructing the jury that if they found that the fire mas 
set out by a passing engine, to ansn7er the first issue "Yes." 

New trial. 

Cited: Denny v. R. R., 179 N.C. 534, 535 (c) ; Wilson v. Irumber Co., 
194 N.C. 376 (c)  ; Suffon I , ,  Hewin, 202 N.C. 604 (c). 

WIL1,IAM FOUNTAIN v. COUNTY O F  PITT.  

(Filed S March, 1916.) 

1. Counties-Process-Pleadings-Commencement of Actions-Statutes. 
While Revisal, see. 1310, provides that a county must be sued in its 

own name, the corporate powers and authority of the county are exer- 
cised by its board of commissioners, Revisal, sec. 1309; and where in an 
action by the county physician to recover for services alleged to have 
been rendered the county, the summons is issued to the board of com- 
missioners of the county (Code, see. 704), and the cause of action is un- 
mistakably and plainly alleged against the counts-, and not personally 
against its individual commissioners, the cause of action will be taken 
as haring commenced from the issuance of the summons. Semble. the 
wording in the summons as to the board of commissioners, preceding the 
name of the county, will be treated as surplusage. 
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Same-Limitation of Actions. 
Where the summons against a county has been issued to the board of 

commissioners of the county, and the cause of action alleged is against 
the county, and the judge of the Superior Court has permitted an amend- 
ment, and process has been served upon the county by name (Revisal, 
sec. 1310), but after the time prescribed for bringing the action, the bar 
of the statute cannot be successfully pleaded if the summons to the com- 
missioners of the named county has been served in time. 

Counties - Corporations - Contracts - Services Requested-Quantum 
Meruit. 

In plaintiff's action to recover for services alleged to have been rendered 
the county, the defendant's liability, as in other such actions against cor- 
porations, depends upon whether an express contract has been made by the 
parties, stating the compensation, in which event the recovery will be 
according to its terms and the facts established ; or if the services had been 
requested, without stating compensation, it would be for their reasonable 
value, if rendered, as upon a quantum meruit. 

APPEAL by plaintiff from Bond, J., at September Term, 1915, of PITT. 
Civil action. Plaintiff sued for an amount alleged to be due for  

professional services rendered the defendant in the years 1909, 1910, 
and 1911, as county physician, or superintendent of health and quar- 
antine officer of the county. The action was originally entitled William 
Fountain v. The Board of County Commissioners of the County of Pitt. 
Defendant demurred to the complaint upon the ground that the action 
should have been against "The County of Pitt" or "Pitt County" in its 
corporate capacity as a county and not against the board of commis- 
sioners of the county of Pitt, as the complaint does not allege any per- 
sonal liability of the commissioners and they are not mentioned by 
their individual names, and that an action cannot be maintained against 

the board of commissioners of Pi t t  County, as this is not au- 
(114) thorized by law, as formerly. The court, Judge Daniels presid- 

ing, overruled the demurrer and directed that the county of Pitt  
be made a party. Summons issued for the county on 18 May, 1914. 

Defendant reserved an exception to the overruling of the demurrer 
and answered the complaint, pleading that three years had elapsed from 
the accrual of the cause of action to 18 May, 1914, the date on which the 
summons was issued to the county of Pi t t  after the demurrer was over- 
ruled. The court was of the opinion that plaintiff's cause of action was 
barred by the statute of limitations, and entered judgment in favor of 
the defendant. Plaintiff appealed. 

F. M. Wooten for plaintiff. 
S. J .  Everett and Julius Brown for defendant. 
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WALKER, J., after stating the case: I t  is evident from the pleadings 
i n  this case that the action was intended to be brought against the 
county of Pitt, and in  the third ground of demurrer the defendant says 
that such was the intention. The plaintiff nowhere in the complaint 
alleged any cause of action against-the board, but in  the first section 
thereof he says that in May, 1909, he mas duly elected to the position of 
superintendent of health and as quarantine officer for the "county of 
Pitt." There is no suggestion in the other sections of the complaint of 
any other liability than that of the county. Prior to the amendment 
by Re~isa l ,  sec. 1310, a suit for a claim due by a county was required 
to be brought against its board of commissioners, as Code, sec. 704, 
provided that a coulity should "sue and be sued in  the name of the board 
of commissioners," while Revisal, see. 1310, provides that a county must 
"sue and be sued in the name of the county." The corporate powers 
and authority of the county are exercised by the board of commissioners, 
Revisal, sec. 1309. The ariginal summons was properly served on 18 
April, 1912, and that service would hare been just as good and valid 
if the suit had been, in  form, one against the county of Pitt, eo nomhze .  
While the process ran against the board, it is apparent from it, and from 
the pleadings, as me have shown, that the suit was in reality against the 
county, and in the body of the complaint the defendant is designated as 
"the county of Pitt." I n  addition to this consideration. the words, "the 
board of comrnissioners for," in the designation of the defendant as 
"the hoard of commissioners for the county of Pitt" may well be re- 
garded as surplusage, and eliminated, which mould leave only the name 
of the true defendant, the county of Pitt. Our statute in regard to 
amendments is rery broad. "The judge or court may, before and after 
judgment, in furtherance of justice, and on such terms as may be 
p~oper ,  amend any pleadings, process, or proceedings by adding or 
striking out the name of any party, or by correc t ing  0 m i s f a k e  in t h ~  
name o j  a par f y ,  or n m i s t a k e  in, any o ther  respecf ,  or hy iner t ing 
other allenatiolis material to the case, or, when the amendment (115) - 
does not change substantially the claim or defense, by conforming 
the pleading or proceeding to the fact proved." The object of our pres- 
ent system of procedure is to try cases upon their merits, regardless of 
those technicalities which do not promote but defeat justice, at the same 
time preserving the substantial rights of parties. We do not think the 
plaintiff could reasonably have been misled in this case. d n p  one looking 
at  the process and pleadings mould not fail to understand that the county 
was the alleged debtor and was sued for the debt. Revisal, sec. 509, pro- 
vides: "The court, or judge thereof, shall in every stage of the action 
disregard any error or defect in the pleadings or proceedings which shall 
not affect the substantial rights of the adverse party; and no judgment 
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shall be reversed or affected by reason of such error or defect." But me 
put our decision on the broad ground that this was in effect, and from 
the beginning, an action against the county, and the misnaming of the 
defendant could not have misled the defendant as to the nature of the 
action or as to the party who was sued. Judge Daniels took the right 
view of the matter when he allowed the amendment. We do not think, 
though, that fresh process against the county was necessary to carry 
out that view. The original process had already been properly served 
and was sufficient to bring the county into court, and the amendment, 
as to the name, if necessary at all, mas only so for  the sake of con- 
formity in process and pleadings. 

Tt follo~r-s that there lvas error in the ruling as to the statute of limi- 
tations, for which a new trial is ordered. 

Whether the plaintiff is entitled to recover on the merits we cannot 
determine as the complaint is now drawn. The facts disclosed by the 
evidence must settle that question. We have mentioned the subject for 
the purpose of referring to several authorities upon the liability of a 
corporation for extra services of an officer or employee, who in  this case 
received a salary, where there was no express contract for his compensa- 
tion, or no request that the services be rendered. Vhen there is an es- 
press contract, the party will recoTer according to its terms, and where 
there is a request for services he may recover, as upon a quantum meruit, 
for their reasonable value, if they are rendered. Where there is no such 
contract or request the general rule is that the corporation is not liable. 
Copple 7%. Conzm., 138 N. C., 127;  Cuho v. R. R., 147 N. C., 20; Chiles 
v. M f g .  Co., 167 N. C., 574. Attention is called, in  the case last cited, 
to a limitation of the general rule, as laid down in Taussig v.  R. II., 166 
No., 28. We cannot, of course, decide what the lam is upon the facts of 
this case until they are fully disclosed. 

The demurrer was properly o~~erruled. There was error in the ruling 
as to the statute of limitations. 

Error. 

Pited: Brinson v. Duplin County, 173 N.C. 137 ( Ic )  ; 8. u. Jennette, 
190 N.C. 101 ( l c )  ; Credit Corp. 21. BoushalZ, 193 N.C. 607, 608 (3c) ;  
Comrs. of McDowell v .  Bond Go., 194 N.C. 138 ( Ic )  ; Jones v. Vanstory, 
200 N.C. 585 (2d) ; Clevenger v. Grover, 212 N.C. 16 (2c) ; Lee a. Hof, 
221 N.C. 231, 239 (2c) ; Johnson v. Marrow, 228 N.C. 60 ( l c )  ; Electric 
M ~ m b e m h i p  Corp. c. Grunnis Bros., 231 N.C. 719 (2d). 
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K. N. BELL AND WIFE v. THOMAS SMITH ET AL. 
(116) 

(Filed 8 March, 1916.) 

1. Navigable Waters-Grants-Exclusive Fishing-Statutes. 
A grant of land bordering upon or partly under navigable waters cannot 

confer upon the grantee the sole or exclusive right of fishing in such 
waters, nor can such right be acquired by prescriptive use. Revisal, see. 
1693 (3).  Revisal, secs. 1698, 2450, 1696, 1697, have no application to the 
facts of this case, and it was no error for the court to refuse to submit an 
issue under sections 1698 and 2450. 

2. Samdudgments-Interpretation-Appeal and Error. 
In this action the jury found for their verdict that defendant "had 

wrongfully fished in front of the plaintiff's lands on navigable waters in 
such way as to interfere with or prevent the operation of plaintiff's seine 
from this beach," whereupon a judgment was signed enjoining defendant 
from wrongfully interfering with or preventing the plaintiff, her agents, 
etc., from operating a seine from her shore. HeZd, the judgment, by cor- 
rect interpretation, is that the defendant is restrained from wrongfully 
interfering with plaintiff's right to Esh in navigable waters in common 
with all persons, and the defendant having appealed, it was for him to 
show error in the judgment of the lower court. 

APPEAL by defendants from Bond, J., a t  October Term, 1915, of 
CARTERET. 

Abernathy & Davis, Claud Wheafley,  and G. V .  Cowper for plaintiffs. 
E. H.  Gorham and J .  F. Duncarz for defendants. 

CLARK, C. J. The feme plaintiff owns a graxt  to certain lands near 
the mouth of Bogue Inlet, on Bogue Sound, through which runs the 
channel cut by the United States Gorernment on the route to Swans- 
boro, and has a seine fishery thereon. She alleges that  the defendants 
wrongfully fished in  front of said seine beach in such way as to inter- 
fere with the fishing operations of the seine used by her agents and 
servants from the shore. 

The  defendants admit that  they have been catching fish in the navi- 
gable waters i n  which the plaintiff d r a m  her seine, but feme plaintiff 
admits that  the defendants have not trespassed on the shore owned by 
her. There seems to be no controversy as to  the ownership of the marsh 
and the land by the plaintiff, nor that  the plaintiff's seine fishery has 
been long established and used. 

I t  is  not contended that  the plaintiff has improved the location "by 
clearing and cutting off logs, roots or stumps, or other obstructions," so 
a s  to make the spot suitable for hauling a seine. There was no 
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(117) error, therefore, in the court declining to submit an issue on that 
point under Revisal, 1698 and 2450; nor has the plaintiff ac- 

quired title to the navigable waters for a wharf, under Revisal, 1696 and 
1697. 

The single question presented is this: The plaintiff is the owner of 
the land and has been using this beach for a seine for many years, and 
contends that she has the exclusive right to cast the seine in the navi- 
gable waters in front of such beach. The defendants contend that there 
can be no ownership of land beneath navigable waters, Revisal, 1693 (1). 

The defendants7 brief frankly says: "The sole question presented by 
this appeal is whether the grant gives the plaintiff the exclusive right 
of fishing in the waters of Bogue Sound covered by its description." So 
far as said grant embraces land covered by navigable waters, it is roid 
by the express terms of Rerisal, 1693 (1). 

The defendants, admittedly, have not trespassed upon the shore or 
beach owned by the plaintiff. I t  follows that in the navigable waters 
opposite plaintiff's beach she has no exclusive right of fishing, though 
such spot is within the bounds of her grant. 

The right to fish in na-rigable waters is open to all, and the pro- 
prietorship of the adjacent beach gives no exclusive right of fishing in 
the narigable waters in front thereof; nor does the fact that the plaintiff 
as owner of the adjacent beach has been in the habit of drawing a seine 
up to her beach at that point to give her such exclusive fishery, no matter 
for how many years she has exercised or enjoyed such privilege. KO 
title to land under navigable waters can be acquired by user, since 
even an express grant of land covered by navigable waters is void by the 
terms of the statute. 

I t  appears that by statute all seines in the county of Carteret are 
restricted to 225 yards in length. As the defendants cannot use the 
adjacent beach, their enjoyment of fishing with a seine of that length 
cannot be very extensive as to area. But the defendants and all other 
citizens of the State have the right to fish in any navigable waters. X o  
exclusire right can be reserved to the oxvners of the adjacent beach. 
The order in which the right can be enjoyed is that obser~-ed at the Pool 
of Eethesda. 

The jury found in this case that the defendants had "wrongfullg 
fished in front of the lands owned by the plaintiff in such a way as to 
interfere with or prevent the operation of a seine by the plaintiff from 
this beach." The judgment enjoins the defendants, their servants, etc., 
"from interfering or preventing the plaintiff Mary E. Bell, her agents, 
etc., from operation of a seine from her shore for fishing." We must 
understand this verdict and judgment not as holding that plaintiff has 
the exclusive right to dram- a seine in the navigable waters in front of 
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her beach, but that the defendants are enjoined from "wrongfully inter- 
fering so as to prerent her doing so." 

I f  it had appeared from the issue found and the judgment that (118) 
i t  was intended to hold that the plaintiff had the exclusive right 
of fishing in the navigable waters in front of her beach we should hare 
felt compelled to grant a new trial for such error. The plaintiff contends 
in the argument here that such was not the meaning of the issue or the 
judgment, and as the burden is upon the appellants to show error, we 
must sustain the judgment below. I n  doing so, however, we must be 
understood as construing such judgment as not recognizing any ex- 
clusive right of fishery in the plaintiff and as enjoining the defendants 
simply from wrongfully interfering with her lawful exercise of fishery. 

The right of fishery in navigable waters is open to all, and must be 
exercised by each, in due turn, without interfering with the reasonable 
exercise of the same right by others. Such right is similar, though not 
identical, with the enjoyment of property by tenants in common. The 
whole matter has been thoroughly discussed in the following cases: 
ColZivs I:. Benbury, 25 N. C., 277; Winder v. Blake, 49 N. C., 332; 
Skinner v. Hetfrick, 73 N. C., 57; and Hetfrick v. Page, 82 N. C., 68. 

I n  Collins v. Benbury, 27 N. C., 118, it is said: "The mere cir- 
cumstance of fishing at  a particular place, no matter for hov long a 
time, raises no presumption of such a grant, because the person so 
fishing exercises prima facie only a right which belongs to him in  
common with all others." This was the case of a seine fishery the 
owner of which claimed an exclusi~e right. The grant under which the 
plaintiff claims is silent with reference to any fishing right, and there 
is nothing therein indicating an intention to give the grantee an ex- 
clusire right of fishery. 

Yo person has a several or exclusive right of fishery in any of the 
public navigable waters of the State. Daniels v. Homer, 139 N. C., 
219: S. v. Gallop, 126 N. C., 983; Ren v. Hampton, 101 N. C., 51. 

The right of fishing in the navigable waters of the State belongs to 
the people in common, to be exercised by them with due regard to the 
rights of each other, and cannot be reduced to exclusive or individual 
control either by grant or by long user by any one at a given point. 
Such right must be exercised, in the absence of express regulations by 
the State, with due regard to the rights of all under the general custom 
of fishing in the sound. There could be no valid entry of lands covered 
by navigable ~+aters.  Revisal, 1693 (1) ; Land Co. v. Hotel, 132 K. C., 
526; Holley v. Smith, 130 N. C., 86; Lenoir v. Crabtree, 158 K. C., 361. 

The defendants contend on the argument here that the judgment 
confers an exclusive right of fishery upon the plaintiff. The plaintiff 
contends that i t  does not. The latter construction is permissable and 
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is according to law. The burden is upon the defendants to show error. 
The restraining order was erroneous, as it forbade the defendants from 

fishing at  all at the locus in quo, but the injunction to the hearing 
(119) was more restricted, and the final judgment is more so, as above 

stated. The plaintiff probably began the action to assert an 
exclusive right, but we have to pass upon the question whether there is 
error in the result reached by the judgment. I n  that we find 

No error. 

Cited: Power Co. v. Elizabeth City ,  188 N.C. 295 ( l c )  ; Humpton v. 
Pulp Co., 223 N.C. 542 (2c) ; Distributing C'orp. v. Indemnity Co., 224 
N.C. 378 (2j). 

B. T. STURTEVANT v. THE SELMA COTTON MILLS. 

(Filed 8 March, 1916.) 

Appeal and Error-Fkferences-Exceptions-Findings-Presumptions. 
Where the trial judge sustained exceptions to a referee's report, made 

findings and thereon rendered the judgment appealed from, to  which 
judgment the appellant excepted and assigned for error that the court 
sustained the exceptions, the exceptions thus taken are broadside and too 
indefinite to be considered on appeal, and it will be presumed that the 
findings of the judge were based upon sufficient eridence. 

APPEAL by defendant from Bond,  J., a t  April Term, 1916, of 
JOHKSTOX. 

Civil action, heard upon exceptions to report of referee. Upon the 
hearing the judge allowed all of plaintiff's exceptions to the report, and 
found the facts himself and rendered judgment for plaintiff. Defendant 
excepted to the judgment and appealed. 

J o h n  W .  Hinsdale for plaintif. 
F. W .  Brooks, AT. Y .  Gulley for defendant. 

BROWN, J. This action is brought to recover damages for an alleged 
breach of contract for the purchase of certain machinery and ap- 
pliances for use in defendant's factory to be manufactured by the de- 
fendant especially and according to specifications to fit the mill. The 
contract contained these provisions: "Deli~ery subject to delays be- 
yond our control"; also, "all to be delivered f. o. b. cars at  our works, 
Readville, Mass. We to hare four weeks written notice of desired 
shipments." 

164 
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The cause was referred, and upon hearing plaintiff's exceptions to 
the report and findings of the referee, the court sustained them and 
rendered judgment as follows : 

"After argument, i t  is considered and adjudged that the exceptions 
of the plaintiff are allowed, and the facts are found by the court ac- 
cordingly, and the exceptions of the defendant are overruled; and the 
court finds that the time limit in the contract sued on mas inserted 
for the plaintiff's benefit, and that i t  did not require plaintiff (120) 
to delirer ri-ithin four weeks notice; that the contract provided 
that the plaintiff should not be liable for delay beyond the plaintiff's 
control, and the delay in delivery mas beyond plaintiff's control; that 
eren if all this were not so, the defendant waiued an earlier delivery, 
and the plaintiff under the circumstances delivered in reasonable time, 
and the defendant had no right to cancel the contract; that the defendant 
is indebted to plaintiff in the sum of $535, with interest on $267.50 from 
7 January, 1906, and on $267.50 from 7 March, 1905. I t  is adjudge'd 
that the report of the referee be and is amended accordingly, and as so 
amended is in  all respects confirmed. 

"It is, therefore, upon the motion of John W. Hinsdale, plaintiff's 
attorney, adjudged that the plaintiff above named do recover of the 
defendant above named the sum of $535 and interest on $867.50 from 
'I January, 1905, and on $267.50 from 7 March, 1905. I t  is adjudged 
that the defendant recover nothing on its counterclaim." 

"To this judgment defendant excepts" and appeals. This broadside 
exception is insufficient to bring up for review the findings of the judge. 
The alleged errors should be pointed out by specific exceptions as to 
findings of fact as well as law, Findings of fact by the judge are 
binding on us where supported by evidence, and 3-hen i t  is claimed that 
such finding is not supported by any evidence the exceptions and 
assignments of error should so specify. Such objections cannot be 
taken for the first time in this Court. Joyner v. 8fnncil1, 108 N. C., 153 ; 
Hau&Gzs 2,. Cedar Works, 122 N. C., 87. 

The assignments of error that the court erred in sustaining the 
exceptions of plaintiff and in orerruling those of defendant are en- 
tirely too general to fulfill the requirements of the rules of this Court. 
Usry c. Suit, 91 N. C., 406; Wadesboro 2%. Atkinson, 107 N. C., 317; 
IIanner v. NcAdoo, 86 N. C., 370; Jordan v. Bryan, 103 h'. C., 5 9 ;  
see cases collated in Revisal, pp. 253-4-5. 

The judgment of his Honor is based upon his findings of fact and 
not upon those of the referee, and as those findings are presumed, in the 
absence of specific exception, to be supported by evidence, they are 
binding upon us. The judgment based upon those findings is correct. 

Affirmed. 
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Cited:  J o h n s o n  v. Robersov,, 171 N.C. 196 (c) ; X a r l e r  v. Golden, 
172 N.C. 826 (c) ; McGeorge v. ATicola, 173 N.C. 709 (c)  ; B o y e r  v.  J a r -  
rell, 180 N.C. 483 (c) ; T h o m a s  v. Produc t s  Co., 194 N.C. 731 ( c ) ;  
Cecil v .  L u m b e r  Co., 197 N.C. 82 ( c ) ;  Rober i s  v. Davis ,  200 N.C. 426 
(c) ; In re  W i l l  of Beard ,  202 N.C. 662 (c) ; B a k e r  v. Clayton,  202 N.C. 
744 (c)  ; H i c k o r y  v. Ca-tawba County, 206 N.C. 171 (c) ; S. 7%. Bi t t ings ,  
206 N.C. 801 (c) ; iVcDaniel v. Legget t ,  224 N.C. 810 (c)  ; W i l s o n  a. 
Robinson,  224 N.C. 852, 853 (c) ; M u l l e n  v. Louisburg,  225 N.C. 57 (c)  ; 
R u d e r  v. Coach C'o., 225 N.C. 539, 540 (c ) ;  Bvrnsv i l l e  v. Boone,  231 
N.C. 579 (c). 

(Filed 8 Narch, 1916.) 

Parties-Infants-Partition-Estoppel. 
Where an infant residing with his grandmother has an interest in lands 

the subject of proceedings for partition, and was not properly represented 
therein, but his grandmother was a party thereto ; and in such proceedings 
a division is made, allotting to the grandmother and himself her share as 
well as that of the infant ; and after coming of age he joins in the convey- 
ance, or executes a quitclaim deed to certain of the lands allotted to his 
grandmother and himself and receives a t  least his share of the purchase 
price, he is estopped by his acts and conduct to deny the validity of the 
judgment entered in the former proceedings, or to question the same in 
another proceeding for partition brought se\-en years after he has reached 
his majority, especially where the rights of innocent parties have inter- 
vened. 

WALKER, J., dissenting. 

APPEAL by plaintiff from Bond ,  J., a t  November Term, 1915 of PITT. 

Harry 8 k i n n e r ,  M a n n i n g  & K i t c h i n ,  W .  F.  E v a n s ,  and Don. G i l l k m  
for plaintif f .  

W i n s t o n  & B i g g s  for defendants .  

CLBRK, C. J. This is an appeal by plaintiff in two actions brought 
by him and consolidated. Many of the questions presented in this 
record were before this Court i n  Viclc v. T r i p p ,  153 N. C., 90. The 
question again presented is as to how fa r  the plaintiff's rights were con- 
cluded by the partition proceeding. I n  that  proceeding he was not a 
party, but he had a n  interest therein as a remainderman in fee under 
the will of T. A. Cherry, who was a tenant i n  common of a one-fourth 
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undivided interest as one of the residuary devisees of his father, T. R. 
Cherry, who died in 1890. His son, T. A. Cherry, died in 1891, having 
devised all his estate to his mother, Sallie A. Cherry, for life, with the 
remainder to the plaintiff, who is the nephew of T. 9. Cherry. A 
special proceeding for partition was brought in the Superior Court of 
Pi t t  County by J. B. Cherry, Sallie A. Cherry, and others. The 
plaintiff Thomas A. Vick was at that time an infant of tender years, 
and XTas not made a party nor represented by a guardian ad litem, nor 
m e  his name mentioned in the proceeding. 

At the time the special proceeding began the title to the l a id  which 
had belonged to the partnership stood as follows: J. B. Cherry, sur- 
viving partner, owned one undivided half interest therein; Lilian Cherry 
one-fourth of one-half ; Mrs. Maggie S. James one-fourth of one-half ; 
Xrs. Sallie Cherry one-fourth of one-half and a life estate in one- 
fourth of a half, and the plaintiff Vick the remainder after said life 
estate in said one-fourth of one-half. Though the plaintiff Tick 
was not a party to that proceeding, one-half of one-half was al- (128) 
lotted to Xrs. Sallie Cherry. At that time the plaintiff and his 
grandmother, Mrs. Sallie Cherry, were h i n g  together, and i t  is manifest 
that said double portion allotted to her embraced the one-fourth of one- 
half n-hich she owned in fee and the one-fourth of one-half in which 
she had a life estate, with the remainder to her grandson, this plaintiff. 
The allotnlent was thus of their entire joint interests in said real estate. 

On 21  July, 1905, the plaintiff Vick, being of full age, joined his 
grandmother, Xrs. Sallie Cherry, in conveying the store lot, which was 
a part of the allotment, to one Bromm, for the full price of $3,900. This 
x7as held in V i c k  v. T r i p p ,  153 3. C., 95, to be a ratification by the 
plaintiff in selling the store and receiving the proceeds. The property 
allotted to Mrs. Sallie Cherry consisted of three pieces of property in 
~ ~ h i c h  the plaintiff held a remainder interest as to one-half. This 
property consisted of the store in the conveyance of which the plaintiff 
joined, the Tripp farm of 192y2 acres, and 3y5 acres in Greenville. 

When the case mas here before, Viclc v. T r i p p ,  s u p m ,  the Court held 
that the effect of the partition proceedings was to set apart to Mrs. 
Sallie Cherry and the plaintiff their entire interests in the land, and 
that the joinder of the plaintiff in the conveyance to Brown of the store 
and his receipt of one-half of the proceeds was a ratification to that ex- 
tent only. I n  the former action he sued to recover one-half of the Tripp 
farm and was declared entitled to it by the opinion in that case. But 
it appearing now that he has sold and disposed of all or nearly all of 
the 3% acres of land that was allotted to Mrs. Sallie Cherry as his 
o ~ m ,  selling the same to divers parties and receiving their money under 
his deeds, and waiting more than seven years after coming of age, 
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21 July, 1915, before beginning this action in August, 1912, he is  
estopped, certainly in equity, if indeed i t  is not a legal bar, to institute 
this proceeding for a new partition of the whole property. 

The plaintiff has not paid back any part of the $1,900 which he re- 
ceived for his half interest in the sale of the Brown store. His  deeds 
to various parties purchasing the 3% acres from him are a declaration 
of his intention to ratify the partition proceedings, as was his action to  
recover half of the Tripp farm. It can make no difference that these 
deeds were quitclaims. I f  after his arrival a t  age he had written a letter 
to his cotenants, ratifying the previous partition, it would have been 
sufficient. 

I n  Dawhins v. Dawkins, 104 N. C., 302, the Court said that if a n  
heir at  law "receives his share of the purchase money he must be deemed 
to hold to, and impliedly assent to, and acquiesce in, the irregular order 
directing the title of the land to be made." The Court further said 
that this was especially so when there was long acquiescence without any 

complaint or notice of dissatisfaction, adding: "The Court will 
(123) not allow parties to temporize, trifle, and acquiesce in  irregular 

proceedings and actions, taking the benefit of them for an un- 
reasonable length of time to the prejudice of other parties, especially 
where the rights of third parties have supervened." In  this case, so 
far as appears, there was no reasonable excuse for the long delay to 
move to set aside the judgment in  question. 

I n  Love v. Love, 38 N. C., 109, where an  attempted division of the 
property of an intestate father had been made, and there was no admin- 
istration on the estate, Ruffin, C. J., held that the children of the 
intestate, who were infants at  the time of the division, having after 
becoming adults acquiesced by long possession in severalty of the land, 
were bound and concluded by such division. 

I n  cases of acquiescence for a great length of time by parties in the 
division irregularly made of realty the Court has always laid stress upon 
the absence of fraud and gross inequality in the division. I n  this case 
i t  is found as a fact that the two shares allotted to Mrs. Sallie Cherry in  
partition proceedings of Cherry v. Cherry in 1891 were double in value 
of either of the other shares allotted to the heirs of T. R. Cherry. 

When the plaintiff came of age he had his election to ratify the 
division of the land or to disaffirm. By his conduct as above set out, and 
long acquiescence, he is estopped in good conscience to proceed now to 
have a new partition made when the rights of third parties have inter- 
vened and when i t  appears that he has received under the partition pro- 
ceedings his full value of the property so partitioned. 

Affirmed. 

. WALKER, J., dissenting. 
168 
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C i t e d :  Griggs  v. Y o r k - S h i p l e y ,  Im . ,  229 N.C. 579 (p) .  

(Filed 8 Rlarch, 1916.) 

1. Court's Jurisdiction-Irregularities-~4ppearrlmce-~~aiver. 
Where tenants in common have their lands divided into lots and sold a t  

public outcry through a realty company, whereat C. became a pl~rchaser 
of several of the lots, and paid 10 per cent of 111s bid to a third person, 
and afterwards the tenants filed proceedings for partition among them- 
selres to perfect the title, as  to certain infants, in which C, was not made 
a party, but in ~ ~ h i c h  a comn~issioner was appointed br the clerk to 
execute title to the purchasers a t  the private sale upon payment of the 
purchase price, and an order was made approving the prirate sale there- 
tofore made, all of which proceedings \i7ere afterwards confirmed, and on 
appeal from the clerk, C., upon notice, was made a party, and filed an 
answer denying title: Held, thongh the proceedings were not had in the 
due course and practice of the courts, the appearance of C. mas a general 
one, mairing the irregularities, and thereby the Superior Court obtained 
jurisdiction and properly proceeded x i th  the cause. Revisal, see. 614. 

2. Same-Trials-Questions of Law-Demurrer. 
Where the defendant in a civil action appears and pleads to the merits 

of the cause, or makes a defense which can only be sustained by the exer- 
cise of the court's jurisdiction upon the merits, his appearance is a general 
one, notwithstanding the view in which he may regard i t ;  and where he 
has withdrawn his answer going to the merits of the cause, and enters a 
demurrer with the permission of the court. i t  cannot change the character 
of his appearance or make it  a special one. The judgment in this case 
overruling the demurrer is sustained. with leave to plead o~-er. 

SPECIAL PROCEEDIRG heard  by Whedbee ,  J., a t  December Term, (124) 
1915, of GREERE. 

I t  appears  t h a t  the  petitioners. through t h e  Atlant ic  Coast Real ty 
Company,  h a d  on  3 November, 1913, sold, i n  small f a r m s  or parcels, 
ce r ta in  lands which they owned, to  several parties, among them being 
t h e  respondent N. C. Cunningham, who purchased three of the lots a t  
t h e  price of $10,732.80. T h i s  was a p r i r a t e  sale, t h a t  is, not  made under  
a n y  judgment o r  order  of a court, but  merely b y  the petitioners a t  
publ ic  outcry, through the real ty  company. 

Pet i t ioners  af terward brought th i s  proceeding f o r  the purpose of hav- 
i n g  the  land  sold f o r  par t i t ion among them, alleging i n  their  petition 
t h a t  they a r e  tenants  i n  common of the  land. T h e y  fur ther  allege t h a t  
t h e y  had  sold the  land in small lots through the  real ty  company and  
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that respondent had purchased three of the parcels at $10,732.80. They 
prayed that said sale be confirmed and that a comimssioner be appointed 
to execute title to the several purchasers at  the sale upon payment of 
the purchase money. The respondent was not a party to the proceeding 
and his name was not mentioned in the same except as otherwise above 
set forth. 

The proceeding was commenced before the clerk of the court, and he 
entered judgment confirming the several sales and appointed S. A. 
Wooten and &I. E. Bizzell commissioners to execute deeds to the pur- 
chasers, and, further, for the distribution of the proceeds of the sale. 
On appeal the judgment of the clerk was affirmed by the Superior Court. 

At February Term, 1914, petitioners filed an affidavit in which they 
alleged that the said sale had been made and that K. C. Cunningham 
had purchased three of the parcels of land for $10,732.80, and at the 
time of the sale had deposited 10 per cent of his bid, or $1,07328, with 
one W. G. Carr, and that the sale to respondent had been approved and 
confirmed by the court; that the deposit with Carr was made for the 
purpose of insuring a compliance by Cunningham with the bid by mak- 
ing the other payments and receiving a deed for his lots, and that a 
tender of a good and sufficient deed had been made by the commis- 

sioners appointed and authorized by the court to make the same. 
(125) The petitioners prayed that judgment be entered against the 

respondent for the amount of his bid, $10,732.80, with interest, 
less the amount of the deposit, $1,073.28, which should be retained by 
the comissioners, and further, that if respondent failed to pay the bal- 
ance due by him, the land be sold and the proceeds of the sale applied 
to the payment of the judgment, including costs and expenses, and for 
further and general relief. Notice of the motion, or petition, was duly 
giren to the respondent and he came in under a general appearance 
and ansx~ered, among other things, that he had declined to comply with 
his bid '(because there was a shortage of thirteen (13) acres in the tracts 
of land sold to him." He  was allowed to withdraw this answer and 
demur upon the grounds that the sale to him was invalid, as there were 
infants who were interested in the land, and the sale was not made in 
this judicial proceeding, and that the motion to bring him into this 
action is irregular and that the court cannot give the relief demanded 
against him. The court overruled the demurrer and defendant appealed. 

Rouse & Land for plaintif. 
J .  Paul Frizzelle and George M.  Lindsay f o r  defendant. 

WALKER, J., after stating the case: We agree with the respondent 
that this proceeding against him is somewhat irregular and not strictly 
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according to the course and practice of the court. ilfter perfecting the 
title in  this proceeding for partition, an independent action should h a w  
been brought against the respondent to enforce the contract of purchase. 
But while this mas the regular course to pursue, it seems to us that the 
rights of the parties may just as well be adjudicated in this proceeding, 
in view of the respondent's condue$ in appearing generally and answer- 
ing to the merits of the petition or motion, and then withdrawing his 
answer and demurring. His  general appearance is still there. I f  he 
had appeared specially and moved to dismiss the petition, a different 
question might be presented, and, besides, as he has come into the case 
by his appearance, answer, and demurrer, and thereby w a i ~ e d  the irreg- 
ularity, n7e do not see why the court should not proceed to jadgrnent, 
extending to him all the benefits and advantages he would have had if 
a separate action had been brought. He  cannot be prejudiced by so 
treating this proceeding. I f  the court had first authorized the com- 
missioners to accept p r i ~ ~ a t e  bids for the land in parcels, and respondent 
had made the same offer as he did at  the sale, he would hax-e been in 
the same position as a purchaser at a sale made under a judicial decree. 
He  would have been a "preferred proposer" for the purchase of the land 
at  the amount of the bid, and when the court had accepted his proposal 
and confirmed the sale the bargain would have been struck. J o y n e r  v. 
Ei~treZZ, 136 N. C., 301. 

The court may authorize its commissioner to receive, and re- (126) 
port to it, a private offer or bid for the land. This hac too 
frequently been decided by this Court to be now an open question. 
Rowlancl  v. T h o m p s o n ,  73 N .  C.,  504; Xut ton  I:. 9chonzoalcl, 86 N. C., 
202; Barcel lo  v. H a p g o o d ,  118 K. C., 712; lllcAfee v. Qrecv,  1 4 3  N. C., 
411 ; Thompson ,  v. Rospigl ios i ,  162 N. C., 145. 

By the appeal from the clerk the Superior Court at  term acquired 
full jurisdiction of the cause, under Laws 1587, ch. 276; Revisal, sec. 
614. See T h o m p s o n  v. Rospigl ios i ,  slhpra, and cases cited. This juris- 
diction included the right of the court to accept a private bid through 
its commissioner. When the bid is accepted, whether it mas made at  
public or private sale, the court has jurisdiction over the purchaser for 
the purpose of enforcing compliance with it. 24 Cyc., 5 2 ;  I n  re Ynfes ,  
59 N. C., 212; En: Parte Pe t t i l l o ,  80 K. C., 50; Xarsh 7.. A\-imocks, 128 
3. C., 478. The difference between the cases we ha1.e mentioned and 
this one is that there the usual procedure mas adopted, by which the 
land was first ordered to he sold in a regular judicial proceeding, 
brought and prosecuted for that purpose, and the commissioner author- 
ized to receive and report a private bid, while here the private sale was 
first made and the judicial proceeding for the sale of the land after- 
wards instituted. But respondent did not challenge the jurisdiction of 
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the court in limine, but elected to appear generally and answer to the 
merits. The fact that he withdrew the answer and demurred does not 
change the nature of his appearance into a special one. Scott v. Life 
Assn., 137 N.  C., 515 ; Currie v. Uining Co., 157 N. C., 209 ; Grant v. 
Grant, 159 N. C., 528; Dell School v. P e k e ,  163 N. C., 484. We said 
in the latter case: "If the appearance is in  effect general, the fact that 
the party styles it a special appearance will not change its real char- 
acter. 3 Cyc., pp. 502, 503. The question always is, what a party has 
done, and not what he intended to do. I f  the relief prayed affects the 
merits or the motion involves the merits. and a motion to vacate a 
judgment is such a motion, then the appearance is in law a general 
one. Ibid., pp. 508, 509. The court will not hear a party upon a special 
appearance except for the purpose of moving to dismiss an action or to 
vacate a judgment for want of jurisdiction, and the authorities seem 
to hold that such a motion cannot be coupled with another based upon 
grounds which relate to the merits. An appearance for any other pur- 
pose than to question the jurisdiction of the court is general. 2 Enc. of 
P1. and Pr., 632. The effort of the company evidently mas to try the 
matter and obtain a judgment on the merits while standing just out- 
side the threshold of the court. This it could not do. A party cannot 
be permitted to occupy so ambiguous a position. I f  a defendant invokes 
the judgment of the court in any manner upon any question, except that 
of the power of the court to hear and decide the controversy, his ap- 

pearance is general. I f  he appeals to the merits, no statement 
(127) that he does not will avail him, and if he makes a defense which 

can only be sustained by an exercise of jurisdiction, the appear- 
ance is general, whether it is in terms limited to a special purpose or 
not. I t  all comes to this, that he cannot take the inconsistent position 
of denying the authority of the court to take cognizance of the cause 
by reason of some defect in the process, and at  the same time seek 
judgment in his favor upon the merits." I t  is familiar learning that a 
general appearance or pleading to the merits waisres defects in process 
and in the jurisdiction of the person. Harris v. Bennett, 160 N.  C., 339 ; 
Hassell v. D. R. R. Steamboat Co., 168 N.  C., 296. The Superior Court 
has general jurisdiction of the subject-matter of this proceeding, and if 
i t  did not have jurisdiction of the person, that might be waived, as we 
have shown, by general appearance or pleading to the merits. 

We affirm the judgment, not because we approve this method of en- 
forcing performance of a bid at  private sale, but for the reason that 
respondent submitted to the jurisdiction of the court in this particular 
case, and it will save costs, and accomplish the same purpose, if we let 
the matter proceed rather than drive the petitioners to a separate action. 
The  judgment overruling the demurrer is affirmed, with directions to 
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permit respondent to answer and to set up any defense which xould be 
available to him in an independent action, or in this, if it were strictly 
a proceeding to enforce compliance with a bid made at  a judicial sale. 

I t  appears from the record, by implication, that this special proceed- 
ing was brought to perfect the title, as there are infants who are in- 
terested, and that it was contemplated when the land was sold. This 
but adds another reason for sustaining the petition to confirm the sale 
and for such relief as the case requires. 

No error. 

Cited:  R y d e r  7%. Oaies, 173 N.C. 573 ( l c )  ; Crawford zt. Allen,  180 
N.C. 246 ( l c )  ; ~ l l a n n  v. Archbell,  186 N.C. 74 ( l c )  ; B u r t o n  v. S m i t h ,  
191 K.C. 602 ( l p )  ; Trust Co. v. iiicho7s, 195 N.C. 858 (Icr) ; Giliiam 
v. Sarzders, 198 N.C. 637 ( l c )  ; Corp. Com. u. Bank, 200 N.C. 424 (2c) ; 
Harget t  v. Lee, 206 K.C. 539 ( I p )  ; K e e n  v. Parker,  217 N.C. 389 ( l c )  ; 
Asheboro v. Miller,  220 N.C. 300 ( l c )  ; Wilson, En: Parte ,  222 N.C. 
101 ( l c )  ; MeDaniel v. Leggett,  224 X.C. 809 ( l c )  ; W i l s o n  c. T h a g p r d ,  
225 N.C. 350 ( lc) .  

TURNER 6: PARKER v. H. A. YANN ET AL. 

(Filed 8 March, 1916.) 

Deeds and Conveyances-Tract of Land-Shortage of Acreage-Abatement 
i n  Price. 

Where a tract of land is sold as  a ~ ~ l ~ o l e ,  without representation or 
warranty as  to the number of acres it contains, and in the absence of 
fraud, the purchaser may not recover an abatement of the price for a 
shortage of a number of acres the tract was supposed to contain, in this 
case about 170 acres. 

APPEAL by plaintiffs from Ferguson, J., at L%pril Term, 1015, of 
HERTFORD. 

Civil action to recover damages for shortage in acreage in a (128) 
tract of land bought by the plaintiffs from the defendants. 

The plaintiffs allege in their complaint that they purchased the land 
relying on representations made by the defendants that the tract of 
land contained 550 acres; that these representations n-ere false; that in 
fact the tract of land only contained 379 acres, and that the representa- 
tions were fraudulently made. 

These allegations were denied by the defendants. 
On the trial the plaintiffs abandoned all allegations of fraud. 
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Evidence was introduced on behalf of the plaintiffs tending to prove 
that the defendants represented that the tract of land contained 550 
acres, when in  fact there were only 379 acres of the land. 

The defendants introduced evidence tending to prove that they made 
no representation as to the number of acres in the land and that, on the 
contrary, they told the plaintiffs at  the time of the purchase that they 
did not know how many acres r e r e  in the tract, but that it was supposed 
t o  contain 550 acres. 

The jury found that the defendants did not represent the tract of 
land to contain 550 acres. 

Judgment was entered in favor of the defendants, and the plaintiffs 
appealed. 

R. C. Bridger for the plaintiljcs. 
Pruden & Pruden, J .  E. 17ann, and S. Brown Shepherd for de- 

fendants. 

ALLEN, J. The learned counsel for the plaintiffs concedes in his 
carefully prepared brief that the judgment of the Superior Court cannot 
be reversed unless the following propositions are established : 

1. That there is an actual shortage of 1 6 9 x 6  acres or thereabouts 
in  the land in controversy, as averred in the complaint, and the said 
fact should have been found to exist as a matter of fact by the court 
below. 

2. That the sale was one by the acre and not in the gross. 
3. That the plaintiffs, when they purchased the said land, fully relied 

upon the representations made to them by the appellees, that the tract 
contained 550 acres. That appellees knew at the time of the deficiency 
in acreage, as represented, made said representations, and appellants 
relied upon them and purchased the land for 550 acres, when in fact 
the tract contained only 37g1X6 acres. 

4. That assuming the shortage, the appellants were entitled to  a 
judgment for the deficiency by reason of representations made by 
appellees and relied on by appellants, or mutual mistake of fact. 

The first of these propositions seems to be established by the undis- 
puted evidence, but there is neither allegation nor proof to sustain the 

second. 
(129) I t  is not alleged in the complaint that the sale of the tract of 

land mas made by the acre; on the contrary, the whole burden of 
the complaint is that the defendant sold a tract of land, falsely represent- 
ing that it contained 550 acres, when in fact there were only 3'79 acres. 

The third proposition is fully met by the verdict of the jury ren- 
dered upon competent evidence, finding that the defendants made no 
representation as to the acerage of the land. 

174 
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The fourth proposition is based upon the idea that, although there 
were no representations as to the acreage of the land, and no fraud, 
the deficiency in  acreage is so great that a court of equity will give 
relief to the plaintiffs by deducting a proportionate amount of the pur- 
'chase price or by compelling its retuyn to the plaintiffs. 

Authorities are cited from other jurisdictions tending to support the 
position of the plaintiffs, but the doctrine is well established otherwise 
in this State. Srnathers v. Gilmer, 126 N.  C., 757; Stern v. Benbow, 
151 N. C., 462; Bethell v. McEinney, 164 N.  C., 71. 

I n  Srnathers v. Gilmer, supra, a recovery was denied for shortage in 
acreage when there was no representation and no fraud, although the 
deficiency was 238 acres in  a tract of land supposed to contain 500 acres, 
which is greater than in the case before us, and this was approved in 
Bethe l l  11. Uclii'nney, supra, the Court saying in the latter case: "The 
other exception is to decreeing an abatement by reason of the alleged 
shortage in the acreage. As to that, the law in this State is well set- 
tled. I n  Smathers v. G&ner, 126 N. C., 757, the Court held that where 
a definite tract of land was sold, or contracted to be sold, in the absence 
of fraud and false representation, a party purchases the tract agreed 
upon, and, in  the absence of a guarantee as to quantity, is entitled to 
no abatement if there is a shortage, nor is the vendor entitled to an 
addition to the price if there is an excess. I n  that case, as in this, the 
sale was of a solid body of land, and not by the acre. The description 
mas, 'containing 500 acres, more or less.' I t  turned out on survey that 
there n-ere only 262 acres, but the court allowed the purchaser 110 abate- 
ment, because he could have protected himself by examination or sur- 
vey, or he could have required a covenant as to the number of acres, 
citing Walsh v. Kall, 66 h'. C., 233; Etheridge v. Tern-oy, 70 N.  C., 713, 
and cases there cited. Smafhers v. Gilmer, supra, has been cited with 
approval i11 S f e m  1) .  Benbov~, 151 N. C., 462. I t  would be otherwise if 
there was a covenant as to the acreage, or if the purchase was by the 
acre and not for a definite tract of land as to which sources of informa- 
tion r e r e  open to both parties." 

We have examined all of the exceptions appearing in the record and 
find none that would justify disturbing the finding upon the first issue, 
which is determinative of the rights of the parties. 

No error. 

Cited: C*allozoay v. Goolsby, 176 W.C. 639 (c )  ; Henofer v. Realty Co., 
178 N.C. 585 (c) ; Evans v, Davis, 186 N.C. 45 (c) ; Buckman 71. 

B r n g ~ u ? .  192 N.C. 154 (c) ; Patrick. v. Worfhington, 201 N.C. 484 (e) ; 
Guy v. Bank, 205 N.C. 358 (p) .  
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(130) 
LIZZIE JOHNSON T-. TVESTERN UNION TELEGRAPH COJIPAST. 

(Filed S March, 1916.) 

1. Pleadings-Amendments-Court's Discretion-Telegraphs. 
I t  is within the discretionary power of the trial judge, in an action to 

recover damages for mental anguish against a telegraph company in neg- 
ligently failing to promptly deliver a telegram relating to sicliness, to  
allow the plaintiff to amend bis complaint so as  to allege that he could 
and would hare gone to the bedside of his relatives, etc., and such is not 
reviewable on appeal, in the absence of any evidence that  this discretion 
had been abused. 

2. Telegraphs-Delay in Delivery-Prima Facie Case-Burden of Proof. 
A delay of three d a ~ s  by a telegraph company to deliver a message re- 

lating to sickness is sufficient evidence of the company's negligence to 
place the burden on the defendant to rebut the prima facie case. 

3. Telegraphs-Service Message--Negligence-Evidence-Trials. 
On trial of a n  action against a telegraph company for its alleged neg- 

ligent failure to deliver, a t  its destination, a telegram relating to sick- 
ness, wherein defendant moved to nonsuit upon plaintiff's evidence, tending 
to show a diligent search had been made for tbe addressee a t  destination, 
but that  no service message was sent back to the sending office: Held, \ 

the failure to send such serrice message was evidence of defendant's . 
actionable negligence, which could not be rebutted by the assumption of 
the defendant's agent that no better address could have been given under 
the circumstances, the addressee living some 12 miles from the town given 
as  his address. 

APPEAL by  defendant f rom Decin, J., a t  September Term,  1915, of 
JOHNSTOK. 

Civil action, t r ied upon these issues: 
1. D i d  the  defendant negligently fai l  to  del i rer  the  message with 

reasonable promptness, as alleged i n  the complaint?  Apswer : (Tea."  
2. I f  so, did the  acts and  omissions constituting negligence occur 

i n  the  S t a t e  of N o r t h  Caro l ina?  Answer:  "Yes." 
3. I f  the  message had  been delivered i n  a reasonable time. could 

and would the  plaintiff have gone to and  been wi th  her  son, as  alleged 
i n  the  complaint ? A n s ~ ~ e r  : "Yes." 
4. W h a t  damage, if any, h a s  the  plaintiff sustained on account of 

mental  anguish caused by the negligence of the  defendant?  -Inswer: 
'($400." 

F r o m  the  judgment rendered, defendant appealed. 

X. 8. HoZt, Wellom d2 Wellons, Manning d Kitchin f o r  plaintiff. 
Pare & Boushall for defendant. 
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BROWX, J. This is an action to recover damages brought by (131) 
the sendee of the following telegram: 

M ~ U K T  HOLLY, S. C., January 6, 1914. 

DEAR XOTHER :-Please come at once. I am very low. 
Your son, R. L. JOHNSON. 

I t  is admitted that there was due diligence in the transmission of the 
message, but the negligence consists in failure to use due diligence to 
delirer the message to sendee at Smithfield. I t  was received at that 
office at 8 :41 p. m., 6 January, in about two hours after it was filed in 
the Mount Holly office. I t  was not delivered until 9 January at 3 :30 
p. m., a period of nearly three days after it had been received by the 
defendant for transmission. 

The defendant excepts because the court permitted an ameudment to 
the complaint by averring that "had plaintiff received the message 
promptly she could and would have gone to Mount Holly and been at 
the bedside of her son." This is a matter within the sound discretion of 
the judge, and in the absence of any evidence of an abuse of such dis- 
cretion this Court will not r e ~ ~ i e w  his action. Henry  v. Cannon, 86 
N. C., 24;  Clark's Code, see. 274. The amendment zdded no new 
cause of action, and even if we could review the action of the judge, we 
must say we see no impropriety in allowing it. The several assignments 
of error relating to the testimony appear to be m-ithout merit, and need 
not be discussed. The defendant made the usual motion to nonsuit, 
and also requested the court to instruct the jury as follows: "Upon all 
the evidence, the jury will answer the first issue 'No.'" The court 
properly overruled the motion and denied the prayer. 

I t  must be admitted that a delay of three days in deliyering a tele- 
gram is evidence of negligence so as to place the burden on the defend- 
ant to rebut the prima facie case. 

As this Court said in Foods  v. Tel. Co., 148 N. C., 1: "This Court, 
in Hendricks 2).  Tel. Co., 126 N .  C.,  304, held it as well settled by the 
authorities that when a telegraph company receives a message for de- 
livery to the addressee and fails to deliver it, i t  becomes prima facie 
liable, and the burden rests upon it of proving such facts as will excuse 
its failure. 

I t  is true that the evidence introduced by plaintiff (the defendant 
introduced none) tends to prove that defendant manager at Smithfield 
made a diligent search for plaintiff, but he failed to send a service mes- 
sage notifying sending office of failure to deliver and asking for better 
.address. 
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We have held that when a message is received at a terminal office to 
which it has been transmitted for delivery to the person address- 

(132) ed, it is the duty of the company to make diligent search to find 
him, and, if he cannot be found, to wire back to the office from 

which the message came for a better address. I n  Xmith v. Tel .  Co., I68 
N. C., page 515, this Court said : "But we have not gone so far, and deem 
our rule the more reasonable one, viz., that the company should notify 
the sender by a service message if the message cannot be delivered within 
the limits prescribed for the place to which i t  is addressed, so that he 
may furnish a better address, or, if the addressee lives beyond the said 
limits, provide for the payment of the charge for the extra sen m e  ' re- 
quired." 

See, also, W o o d s  c. TeZ. Co., 145 S. C., 6, in which it is said: "If due 
search had been made for him and he could not be found, it was re- 
quired to wire back for a better address, which it did not do, and this 
was evidence of negligence. Hendm'cks c. Tel .  Co., 126 N.  C., 304; 
Cogdell v. T e l .  Co., 135 N. C., 431." Hoagl in  v. Tel .  Co., 161 N. C., 390. 

The defendant's contention is that it was relieved of its duty to send 
a service message back to Mount Holly by reason of the fact that the 
sender lived at Otranto, to mhich Xount Holly was the nearest telegraph 
station, and i t  would have received no better address of the sendee. 

The defendant's agent had no right to assume this. The eridence is 
that Mount Holly is the nearest telegraph station to where sender re- 
sided and only 12 miles distant. I t  is highly probable he could have 
been reached by phone. I t  was the duty of the Smithfield operator at 
least to send the usual service message, and there is nothing in the facts 
of this case that reliered him of such duty. 

The charge of the court presented every phase of the case clearly to 
the jury, and me find nothing in it of mhich defendant can reasonably 
complain. 

No error. 

Cited:  M u m p o w e r  v. R. R., 174 N.C. 745 ( l e )  ; Gadsden v. Crafts ,  
175 N.C. 361 (Ic) ; Dorsey .c. Corbef t ,  190 K.C. 785 (Ic).  
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J. B. PRICE r. W. H. HARRINGTON ET AL. 

(Filed 8 March, 1916.) 

1. Deeds and Conveyances-Consideration-Parol Evidence. 
While the recited consideration in a deed to lands may not be contra- 

dicted so as to impair the validity of the conveyance, it may be varied by 
parol evidence as a receipt of the amount stated; and when such deed 
recites the consideration to be a certain sum, it may be shown by parol 
that the conveyance was made upon the further consideration that the 
grantee should satisfy an outstanding judgment against the mortgagor, so 
as to prevent him from taking an assignment thereof for his own benefit 
and thereunder selling the mortgagor's lands. 

2. Same-Statute of Frauds. 
A parol agreement in further consideration of that stated in a deed, 

that the mortgagee should pay off a judgment against the mortgagor, does 
not fall within the meaning of the statute of frauds. 

APPEAL by defendants from B o d ,  J., at October Term, 1915, (133). 
of CRAVEN. 

D. E. Henderson for 
D. L. Ward for defendants. 

CLARK, C. J. This is an action for cancellation of a judgment and 
to restrain defendants in the meantime from selling thereunder. The 
plaintiff gave the defendant Harrington a deed for certain timber, 
reciting therein as the consideration the sum of $1,000; but the com- 
plaint alleges that there was, orally, the further consideration that 
Harrington would pay off a judgment which one Brothers had obtained 
against the plaintiff and which was then pending in the Superior Court, 
provided that the said judgment or any part thereof was affirmed on 
appeal. Said judgment was affirmed on appeal, but Harrington, instead 
of canceling the judgment, caused it to be transferred to himself, and 
then undertook to sell the plaintiff's land under it. The jury found as 
a fact that the defendant Harrington verbally agreed, as a part of the 
consideration, to pay off said judgment of Brothers in addition to the 
$1,000. 

The only question presented is whether the plaintiff can show by 
parol testimony as a part of the consideration that the defendant Har- 
rington agreed to pay off the said judgment in  addition to the $1,000 
recited in  the deed as the consideration. 

I n  Deazrer v,  Deaiuer, 137 N. C., 243, it is said: "Where the payment 
of the consideration is necessary to sustain the validity of the deed or 
the contract in  question, the acknowledgment of payment is contractual 
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i n  its nature and cannot be contradicted by par01 proof; but where it is 
to be treated as a receipt for money, i t  is only prima facie evidence of 
the payment, and the fact that  there is no payment, or that  the consid- 
eration was other than that  expressed in the deed, may be shown by 
oral eridence." Tha t  case cites 3 Washburn Real Property (5 Ed.), 614, 
as  follows: "Although i t  is always competent to contradict the recital 
i n  the deed as to the amount paid, in an  action involving the recovery 
of the purchase money or as  to the measure of damages, i n  an  action 
upon the covenants i n  the deed, i t  is  not competent to contradict the 
acknowledgment of a consideration paid in order to affect the validity 
of the deed in  creating or passing a title to the estate thereby granted.'' 
This is quoted and approved, Kendrick v. Ins. Co., 124 N.  C., 315; 70 
Am. St., 592. 

The same proposition is discussed and settled in  Barbee v. Barbee, 108 
N .  C., 581, and the cases therein cited. These cases have been re- 
peatedly cited since, among the latest being Jones v. Jones, 164 N.  C., 

324. 

(134) This contract is  not barred by the statute of frauds, which in- 
ralidates an  oral agreement of suretyship in  favor of the creditor. 

This is an original contract by the defendant to the plaintiff, the debtor, 
to  pay off the debt for a consideration. 

No error. 

Cited:  Whedbee v. Rzcfin, 189 N.C. 259 ( l c ,  2c) ; Westmoreland c. 
Lowe, 225 N.C. 555 (11). 

J. A. BLALOCK v. J. H. HODGES AND WIFE ET ALS. 

(Filed 8 March, 1916.) 

Deeds and Conveyances-Options-Specific Performance-Registration- 
Judgments. 

An option on land is the subject of specific performance; and if when 
registered the on7ner sells to another subject thereto, and in suit brought 
thereunder the defendants deny the tender in accordance with the terms 
of the option, but allege their readiness to convey the lands excepting one 
acre, a decree that on payment of the consideration the defendants convey 
the lands excepting one acre, and requiring the plaintiff to pay the costs, 
is not open to valid objection by the defendants. 

APPEAL by defendants from Lyon ,  J., at  January  Term, 1916, of 
HARKETT. 
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Civil action commenced on 29 November, 1915, to compel the de- 
fendants to execute a deed conveying a certain tract of land pursuant to 
an option executed by the defendants Hodges and wife to the plain- 
tiff, bhich was duly registered. 

The option gare to the plaintiff the right to tender the money 011 or 
before 1 December, 1915, and to secure a deed for the land. 

The defendant Hodges and wife con~eyed the land described in the 
option to the defendant Tilghman, but with the express agreement that 
the conveyance was subject to the option. 

The plaintiff alleges in his complaint the execution of the option; that  
the purchase price had been tendered to the defendants and demand 
made for the execution of the deed, and that the defendants had refused 
to perform their cpntract prior to the commencemelit of the action. 

The defendants admit the execution of the option and deny the tender 
of the purchase money, but they also allege their readiness to convey 
the land described in the option with the exception of one acre, which 
they say mas not intended to be covered by the option. 

The sixth paragraph of the complaint is as follo~vs: 
6. That the defendants refused and still refuse and fail to accept 

the amount so tendered, and refused and still refuse to execute and 
deliver unto the plaintiff a conreyance of the land described in said 
option. 

The defendants denied this paragraph of the conlplaint. (135) 
Judgment was entered upon the pleadings compelling the exe- 

cution of the deed by the defendants to the plaintiff, but excepting there- 
from the one acre of land referred to in the aas~~-er ,  and adjudging that 
the plaintiffs pay the costs of the action, and the defendants excepted 
and appealed. 

R. L. Godwin,  C. L. Guy, and  C l i f o r d  & Tozunsend for plaintifl. 
3. F. Y o u n g  for defendants .  

ALLEN, J. We see no reason for disturbing the judgment. The 
option is a d i d  contract and one of ~ ~ h i c h  the specific performance 
will be enforced (Ward v. Albertson,  165 S. C., 223)) and the de- 
fendants not only admit the execution of the option in the answer, but 
they aver their readiness to perform it, and the only objection made is 
that one acre of land was included by mistake. 

The decree entered in the Superior Court gires the defendants all 
for which they contend by excepting the one acre of land from the deed 
which the defendants are required to execute, and the plaintiff is re- 
quired to pay the costs of the action. 
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There  i s  nothing i n  t h e  decree of which the  defendants can justly 
complain. 

Affirmed. 

Cz'ted: Dill v. Reynolds, 186 N.C. 296. 

L U C I E  C .  CARSON v. T H E  NSTIOSAL L I F E  INSURANCE COXPAKY ET AL. 

(Filed 1.5 March, 1016.) 

1. Appeal a n d  Error-Assignments of Error-Immaterial Error. 
-4 new trial will not be ordered on appeal when the assignments of error, 

considered as a whole, a re  not regarded of sufficient importance, or so 
material, as  to disturb the verdict, and when, dealt with seriatim, there 
is no teclhical error. 

2. Same-Insurance, bife-Policy-Assignment-Evidence. 
Where in an action upon a policy of life insurance the plaintiff relies 

solely on the validity of an assignment thereof made by deceased, and the 
jury has found that the physical assignment had been made, but that i t  
was procured by fraud, the exclusion of her testimony to the effect that the 
policy sued on was her property is immaterial. 

3. Appeal and  Error-Insurance, Life-Policy-Assignment-Evidence- 
Verdict. 

In  this action upon a policy of life insurance the only question pre- 
sented on appeal was whether there was error committed by the jury in 
rendering a verdict adverse to plaintiff on the issue of whether an assign- 
ment of the policy \Tas procured through fraud. Held, excluding testi- 
mony of plaintiff of negotiations before the assignment n-as not erroneous, 
the assignment being in writing and in evidence; and it is further held 
in  this case that  the evidence was objectionable, i t  being of conversation 
between the plaintiff and her husband, and irrelevant, not bearing upon 
the issue of fraud. 

In  a n  action involving the validity of a n  assignment, by the insured, 
since deceased, of a life insurance policy, testimony of the surety on the 
plaintib's prosecution bond as  to what occurred a t  the time is incompe- 
tent under the statute, he being interested in the event of the action, and 
further incompetent when the proposed evidence appears in the writing 
itself. 

5. Evidence-Deceased-Insurance-Policies-Assignments-Evidence. 

Where a n  action upon a policy of life insurance depends upon the valid- 
ity of a n  assignment of the policy to the plaintiff, which had been made 
by the deceased insured, it  is competent for the widow of the deceased 
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to testify as to an agreement made in the presence of the plaintiff's hus- 
band, also present at  the trial, and who was acting for her, that the 
deceased was to pay back the money and get the policy again. 

6. Appeal and Error-Questions and Answers-Harmless Error. 
Certain questions asked a witness in this case, involved in an issue of 

fraud in securing an assignment of a life insurance policy, taken together, 
are held competent, though the first may be objectionable, but this and the 
second question being preliminary to the third, which was competent and 
involved them, it is not held as reversible error. 

7. Contracts -Fraud -Burden of Proof - Insurance-Policies-Assign- 
ments. 

In an action involving the issue as to whether an assignment of a life 
insurance policy had been procured by fraud, the burden of proof is on 
the party alleging the fraud, when it is shown that the insured had signed 
the writing. 

APPEAL by plaintiff from Bond, J., at August Term, 1915, of (136) 
PITT. 

Civil action to recover the amount of a certain policy of insurance 
issued by the defendant insurance company on the life of Eason Mat- 
thews and payable to his estate. The administrator of Matthews is a 
party to the action. 

The plaintiff claims that she is the owner of said policy by reason 
of an assignment made to her by the insured. The defendants deny 
the execution of the assignment, and allege that if i t  was executed it 
was procured by fraud. 

The jury returned the following verdict: 
1. Did the insured, under the policy in suit, fail to pay premium 

due on 5 May, 1911, or within thirty-one days thereafter, as alleged, and 
thereby cause policy to become lapsed? Answer : ('Yes." 

2. Did Eason Matthews sign certificate of health dated 3 July, 1911 ? 
Answer : "No." 

3. Was said policy reinstated upon consideration of the cer- (137) 
tificate of good health bearing date 3 July, 1911, and in reliance 
upon statements therein? Answer : "Yes." 

4. Did said certificate of health, if made by Eason Matthews, rep- 
resent that insured was in good health on the date thereof, to his best 
knowledge and belief? Answer : "Yes." 

5. Was Eason Matthews, on 3 July, 1911, in good health, the best of 
his knowledge and belief? Answer : "No." 

6. Did the insured execute the assignment of the policy in suit to 
Lucy J. Carson, the plaintiff, as alleged? Answer : "Yes." 

7. I f  so, was said assignment procured through the fraud of S. T. 
Carson, agent of the plaintiff, as alleged? Answer: "Yes." 
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8. I s  the defendant company indebted on said policy, and, if so, to 
whom, and in what amount? Answer: "No, owes nothing on it." 

Judgment was entered upon the verdict in  favor of the defendant 
insurance company, and the plaintiff appealed. 

Julius Brown, S. J .  Everett, and W.  P. Evans for plaintif. 
D. H. Bland, L. G. Cooper, and Harry Skinner for defendant. 

ALLEN, J. I t  is stated in the case on appeal, as an admission of the 
plaintiff made on the trial, that she has no title to the policy of in- 
surance sued on except by virtue of the assignment made to her by 
the insured, and as the jury has found that this assignment was pro- 
cured by fraud, she cannot recover while this finding stands. 

I t  is, therefore, only necessary to examine the assignments of error 
bearing on this issue unless there is error in these, and upon full con- 
sideration of the record we find none. 

I f  these assignments are considered as a whole, they are not of suffi- 
cient importance and were not so material as to justify disturbing the 
verdict, and when dealt with seriatim there is no technical error. 

1. The plaintiff, who was examined as a witness, was asked the ques- 
tion, ('Was policy No. 207800, issued by the National Life Insurance 
Company on the life of Eason Matthews, your property, and is i t  now 
your property?" to which she would have answered "Yes." The ques- 
tion and answer were excluded, and the plaintiff excepted. 

I t  is sometimes competent for a party to testify to the ownership of 
property which is in dispute, but as the sixth issue, finding that the 
assignment was executed to the plaintiff, was answered in her favor, 
and as the only question in controversy on this phase of the case was 
on the issue of fraud in  procuring the assignment, the question and 
answer are immaterial. 

2. The same witness was asked, "State if you know of any negotia- 
tions for said policy before the assignment to YOU," to which she 

(138) would have answered, "Yes, sir;  we had talked of my buying 
the policy." This was excluded, and the plaintiff excepted. 

This question assumes that there was an assignment of the policy, and 
was asked before the assignment was introduced in evidence, and the 
answer is objectionable upon the additional ground that it purports to 
give an account of a conversation between the plaintiff and her husband. 
Again, i t  does not bear upon the issue of fraud, but upon the question of 
the purchase and assignment of the policy. 

3. S. T. Carson, husband of the plaintiff, and who was the only other 
person present at  the time the assignment was made, was examined as a 
witness and was asked, "Did you explain to Mr. Matthews what he was 
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CARSON ti. INSCRANCE CO. 

signing when he signed this paper?" to which the witness would have 
replied that he did. This evidence was excluded, and the plaintiff ex- 
cepted. 

S. T. Carson is a surety on the prosecution bond of the plaintiff, 
and as such was interested in the event of the action and could not 
testify to a conversation with the deceased, under section 1631 of Re- 
visal. Mason v. McCormick, 75 N. C., 263. 

Again, the only thing proposed to be proved by the witness is that 
he told the insured that the paper he was signing was an absolute 
assignment of the policy, and this appeared from the paper itself. 

4. Mrs. Matthews, widow of the insured, who was examined as a 
witness, was asked, "State if you know the contract and agreement be- 
tween Mr. Carson and your husband at the time he took out this policy," 
and she answered: "The agreement was that Mr. Carson was to pay 
him his money back, with the interest on it, and Mr. Carson was to 
give him up the policy." This was objected to by the plaintiff. 

We see no reason for refusing to permit the witness to speak of the 
agreement with the husband of the plaintiff, who was present at the 
trial, and there is nothing to show that she was not speaking of her 
own knowledge. 

I t  also appears from the evidence of S. T. Carson that he gave sub- 
stantially the same account of the transaction at  the time the policy was 
taken out. This evidence also refers to the taking out of the policy and 
not to fraud i11 procuring its assignment. 

5. The same witness was permitted to state that "Eason Matthews 
was not able to go to Carson, so sent for him to come, but never got 
him there." This was objected to by the plaintiff. 

This bears remotely on the issue of fraud, but as she TTas testifying 
of her own knowledge so far as the record discloses, the evidence was 
competent. 

6. J. W. Coburn, administrator of Eason Natthews, mas examined 
as a witness, and the following questions and answers appear in his 
evidence, to which the plaintiff excepted : 

Q. Did you ever see Mr. Carson for Mr. Xatthews about re- (139) 
turning the policy ? Answer : "Yes, during the year 1911." 

Q. State if you, at the instance of Nr .  Xatthews, went to X r .  
Carson to get the policy. Answer: "Yes, sir." 

Q. State what you said to Mr. Carson in reference to the policy? 
Answer: "I went to Mr. Carson and told him Nr.  Matthews got me 
to come to him and tell him he wanted to take the policy up." 

The first of these questions might be objectionable, standing alone, 
because i t  involves inferentially a declaration of the insured, Matthews ; 
but this and the succeeding questions were only preliminary to the last 
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one, and the answer to the last, which gives an account of the conversa- 
tion between the witness and S. T. Carson, was competent and involves 
a l l  that was in the preceding questions. When he told Mr. Carson that 
the insured got him to come to him and tell him he wanted to take up 
the policy, it was equivalent to saying that he m-ent to see him at the 
instance of Mr. Matthem. 

7. His Honor charged the jury, among other things, as follows: "If 
you find that Matthews signed the paper voluntarily, and if he knew 
what was in the paper that his mark was being made to, then the burden 
would be on the defendant to show by the greater weight of the evidence 
that it was procured by fraud. This was excepted to by the plaintiff, 
but i t  properly places the burden of proof on the defendant, and there is 
nothing of which the plaintiff can justly complain in the charge. 

There are exceptions bearing upon the other issues, some of them 
presenting questions that are not free from difficulty, but, as we have 
before stated, it is not necessary to consider them, in  view of the finding 
upon the seventh issue, which makes it impossible for the plaintiff to 
recover. 

K O  error. 

Ci f ed :  Perry v. Mfg. C'o., I 7 6  X.C. 72 ( l c )  ; 6'. 71. Herring, 226 N.C. 
215 (2c). 

KENDFICK-HOFFMAN COMPAXP r. RALEIGH. CHARLOTTE 4 X D  
SOUTHERN RAILWAY COMPANY. 

(Filed 1.5 March, 1916.) 

1. appeal and Error-F'indings-C~nt~acts-Railroads-Judgments-Evi- 
dence. 

In this action to recorer of a railroad company upon a contract to con- 
struct defendant's road, by agreement the trial judge found the facts, 
and, as to an item claimed for "orerhanl," that the contract was am- 
biguous, disallowed the plaintiff's claim upon ex-idence tending to show 
that both the plaintiff and defendant by their acts and conduct between 
themselves and the subcontractors assumed that no such charges were 
contemplated, and the ex7idence is held sufficient to sustain the judgment 
in defendant's favor. 

2. Same-Excavations. 
In this action to recover upon contract for constructing defendant 

railroad company's road, the question was presented as a matter of fact, 
to be found by the judge under the agreement of the parties, whether the 
measurement should be made by the fills or excarations, and the court's 
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finding that from the character of the soil they could be made from the 
fills was sustained by the evidence. 

Plaintiff offered to construct defendant's railroad a t  a certain price per 
cubic foot on a 1 per cent grade, if allowed to manipulate, which was 
rejected, and the contract sued on was made on a greater maximum grade 
as per profile furnished by defendant a t  a less price per cubic foot, with 
the right of defendant to manipulate the grade, and the grade was after- 
wards made to conform to the 1 per cent grade. The court found that the 
defendant was entitled to charge for extra work. Aeld, the evidence 
afforded by the profile map, and that defendant's engineer told p l a in t s  
to await the completion of the work to ascertain the extras, letters, etc., 
was sufficient to sustain the judge's finding and the judgment in plain- 
tiff's favor. 

In this action upon contract for construction of a railroad i t  appears 
that the subcontractors executed releases for the protection of the rail- 
road, the defendant, and the charges for extra work were to be taken 
from such amount, if any, as the defendant may be due plaintiff. Held, 
the defendants, having accepted the releases upon the conditions named, 
cannot maintain the position that the subcontractors should have been 
paid as a prerequisite to the plaintiff's action. 

5. Contracts-Subcontractors-Rail~~oads-Extrs-Evidence. 

I t  appeared that the president of defendant railroad company, in an 
action on contract to build its road, agreed with the plaintiff that, in addi- 
tion to releases executed by the subcontractors of the plaintiff, the plaintiff 
should give a bond of $40,000 to protect the defendant from claims of 
subcontractors, provided for under a certain clause of the contract. Held, 
the eonclusion of the trial judge, who by agreement found the facts, that 
the defendant was not entitled to deduct amounts due subcontractors, was 
sustained by the evidence, and the judgment is sustained on appeal. 

APPEAL by both parties from Xhaw, J., a t  Special June  Term, (140) 
1914, of STANLY. 

Cansler & Cansler and J a m e s  H.  P o u  for plaintiff. 
W.  B. R o d m a n  and T i l l e t t  & Guthrie  for defendants.  

CLARK, C. J. This  action is  brought for a balance of $403,405.17, 
with interest from 26 July,  1913, alleged to  be due the plaintiffs for  the 
construction of the defendants' railroad between Mount Gilead and 
Charlotte. A t  May  Term, 1914, of STANLY, by consent of parties, 
a special term for said county was asked of the Governor, who (141) 
was also requested to assign Xhaw, J., to hold the same, with an  
agreement to waive a jury trial, the judge i n  trying said cause to sit 
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both as judge and jury. The Governor ordered said special term and 
assigned Judge Shaw to hold the same. 

The cause was accordingly tried by his Honor acting as both judge 
and jury. The evidence was submitted in  full, and upon the facts as 
found by him he entered judgment in favor of the plaintiff and against 
the defendants for the sum of $64,550.66, with interest from 9 Septem- 
ber, 1913. 

The printed record covers 811 pages and shows on every page the 
earnestness and ability with which counsel on both sides presented their 
contentions and the marked care and abilitv with whiEh the learned 
and careful judge considered these contentions and arrived at his con- 
clusions. Indeed, the care with which the judge has considered the 
cause has very much diminshed the number of points requiring our  
consideration, and greatly lightened our labors as to these. 

The plaintiffs' appeal presents but one exception, and that is that 
the judge disallowed their claim of $45,000 for '%verhaul." On this 
proposition the court fou~ld that there was an ambiguity or contradic- 
tion in  the contract, but that a t  the time the plaintiffs went over the 
proposed line of road, prior to submitting their first bid, they were in- 
formed by Mr. J. M. Clark, one of the defendants' engineers, then at  
work on said road. that it was to be a "no overhaul" contract. and that  
from the execution of the contract up to the conclusion of the work t h e  
defendants construed the contract as a "no overhaul" contract; that in  
making all the monthly estimates and final estimate nothing was allowed 
plaintiffs for overhaul; that the plaintiffs a short time after the execu- 
tion of the contract discovered this ambiguity in the contract, and in 
subleting the work informed the subcontractors that their contract with 
defendants was a "no overhaul" contract, and made all their contracts 
with them on that basis; that the plaintiffs subsequently made this 
statement to all their subcontractors; that plaintiffs accepted the 
monthly statements furnished by defendants, which contained no allow- 
ance for overhaul, till some time in the first part of 1913, without pro- 
testing against the omission of such allowance, though if the plaintiffs 
had been entitled to it. such allowance should have been credited in 
some of the monthly estimates prior to that time. The court further 
found as a fact that i t  was not intended by the parties that plaintiffs 
should be paid for overhaul as a separate unit (which is customary 
when such charge is provided for in  the contract), and that the over- 
haul, if any, was included in the price of "46 cents per cubic yard for 
excavation and all necessary haul," and that there was no haul limit 

in  the contract except that plaintiffs were not required to haul 
(142) across impassable barriers (such as trestles, bridges, and via- 

ducts) ; and the court further found that in  the construction of 
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this roadbed defendants did not require plaintiffs to haul across such 
barriers, and that both parties during the first five or six months of 
the contract treated the same as a ('no haul limit" contract. 

There was evidence that fully justified these findings of fact, and 
upon mch findings of fact the court properly held, as a matter of law, 
that the defendants were not indebted to the plaintiffs in  any amount 
by  reason of their claim for overhaul; and we affirm the judgment on 
the plaintiffs' appeal. 

The defendants' appeal presents only four exceptions: 
1. The defendants contend that under the contract the measure- 

ment could be made only by measuring the excavations, unless there 
was a finding that this method was impracticable, and that then it 
could be done by measuring the fills. 

The only question presented by this exception is as to the method of 
measurement, and upon the evidence the court was justified in  finding 
that, taking into consideration the character of the soil and the inter- 
mixture of rock, there was no difference in  the quantity, whether ascer- 
tained by measuring the excavation or the fills. 

2. The next item is on account of changes in the roadbed after the 
contract was made, and involves two charges, one for a deduction of 
$7,000 and one for $27,000. The defendants, as appears from the ree- 
ord, asked for bids on a 1 per cent grade. The plaintiffs made a bid of 
51% cents per cubic yard with 5 per cent off if allowed to manipulate, 
that is, to modify the line as laid out with a view of making lighter cuts 
and lower fills. This was rejected. A profile was then submitted, 
showing a maximum grade of 13/10 per cent, reserving to the defend- 
ants the right to manipulate the grade. The plaintiffs thereupon bid 
46 cents per cubic yard for the work. This was accepted. Afterwards 
the grade was changed to conform practically to the 1 per cent grade, 
and the two items of $7,000 and $27,000 are for alleged extra work in  
making these changes. The defendants contend that there could be no 
recovery for extra work because the contract provided for a supple- 
mental contract, and there was no such contract. But the court found 
upon the evidence, especially upon the profile of 26 November and the 
letters following, that the chief engineer of the defendants told the plain- 
tiffs to wait until the work was completed to ascertain the extra work. 
T h e  evidence justified such finding, and as a matter of law the con- 
rtractors were entitled to rely upon this instruction of the defendants' 
chief engineer. 

3. A part of the $27,000 above stated, amounting to $18,000, is due 
t o  subcontractors. The court finds as a fact from the evidence in  
this case that the subcontractors "executed releases to the plain- (143) 
;ti& mil defendants for all claims which they might have for 
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work performed by them, and further found as a fact that these releases 
were executed by said contractors in order to comply with section 19 of 
the general contract requiring the contractor to furnish releases from 
subcontractors before receiving final payment for work done under the 
general contract, and that these releases were made under an arrange- 
ment between the defendants, the contractors and the subcontractors, 
by which is was agreed that the releases so signed by said subcontractors 
could only protect the railroad in making payment to the contractors, 
and if upon a final settlement i t  should appear that the subcontractors 
were entitled to receive additional compensation for extra work done 
by them on account of changes made in the alignment or grade of the 
railroad, that then the subcontractors should be entitled to receive from 
the contractors their proportionate part of any amounts paid the con- 
tractors by the railroad on account thereof, notwithstanding they had 
executed such releases." 

4. The last contention of the defendants is that under section 31 of 
the contract the plaintiffs cannot recover until all claims and liens for 
labor, material, and actions for damages on account of alleged negli- 
gence, all growing out of the construction of the road by plaintiffs and 
existing at  the institution of this action, had been discharged by the 
defendants, and that they should be allowed to deduct from any sum 
found due the plaintiffs any sun1 which the defendants may be called 
upon to pay on account of such matters. 

The court found as a fact that it was agreed between the plaintiffs 
and the president of the road that in addition to the releases by the 
subcontractors as above stated, the plaintiffs should give a bond of 
$40,000 to protect the defendants against any claims coming under said 
section 31, and thereupon the plaintiffs would not be required to comply 
further with said section 31 of the contract. 

This action is far a large amount, but all the points in controversy 
have been admirably presented by the diligence of counsel both on the 
trial below and in this Court. After full and careful consideration of 
all the exception$, v e  find that the findings of fact by the learned judge 
below are not only sustained by some evidence, but by the preponderance 
of evidence, and upon the facts found by him, by consent of ~ a r t i e s  
in lieu of a jury trial, his conclusions of law are correct. 

I n  the defendants' appeal, as in the appeal by the plaintiffs. we find 
No error. 
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SARAH E. LEE ET ALS. v. G. D. B. PARKER. 
(144) 

(Filed 15 March, 1916.) 

1. Tenants i n  Common-Deeds and  Conveyances-Possession-Ouster- 
Limitations of Actions. 

In  order for one tenant in common to acquire the title to  lands against 
the other tenants there must be some act of ouster amounting to disseizin ; 
and where he has acquired a n  invalid deed from the other tenant, and 
they both live on the land as  theretofore, the deed so acquired is not color 
of title. 

2. Deeds and  Conveyances-Signing and  Delivery-Cross Mark-Request 
and C o n s e n 6 I n t e n t .  

The due execution of a deed requires the signing, sealing, and delivery 
by the grantor with the intent of the grantor that  it should operate a s  his 
conveyance and pass title to the grantee; and where the grantor's cross 
mark or other appropriate symbol to the signature of his name is written 
by another, i t  must appear to have been done a t  his request, or with his 
consent, expressed or implied. 

3. Deeds and  Conveyances-Signing and  Delivery-Cross Mark-Trials- 
Questions fo r  Jury-Courts-Matters of Law. 

Whether the grantor in a deed adopted the signature thereto made for 
him by another is a question for the jury, but the legal sufficiency of the 
evidence, a s  well a s  the valid delivery of the deed thereon, is a question 
for the court. 

4. Deeds and  Conveyances-Execution-Signing and  Del ivery- In ten t  
Evidence-Trials-Questions f o r  Jury. 

Upon a trial of title to lands depending upon the valid execution of a 
deed made by a daughter to her father, there was evidence tending to 
show she was a t  the home of her father a t  the time, confined to her bed ; 
that  her father entered her room with the probate officer, the latter having 
the deed, and said: "Here is the deed for you to sign;" that  the father 
lifted her hand to the pen, which another person held, and made her cross 
mark, though she could read and write; that  before her father entered with 
i t  she had expressed herself averse to executing the deed, but saying she was 
afraid not to do so ;  that  she said nothing a t  the time or thereafter about 
making her cross mark. Held, i t  was for the jury to consider the evidence 
with its surrounding circumstances, and decide whether the grantor had 
exercised her will and executed the paper with the intent that  it should 
operate a s  her deed. 

5. Deeds and  Conveyances-Signing and Delivery-Instructions. 
Where upon the trial of an action involving the question of whether a 

deed in defendant's chain of title had been properly executed, a charge 
by the court to the jury that  if certain facts existed the signature would 
have been a forgery is not prejudicial to the defendant, if erroneous, the 
jury having been further and properly instructed how to answer the issne 
in the event they made such finding, for the charge should be construed 
as  a whole. 
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6. Deeds and Conveyances-Improper Execution-Fkaud-Evidence-Du- 
ress-Trials-Questions for Jury. 

Where the jury have found from the evidence that a deed in the chain 
of title to the locus in quo under which a party claims is defective for 
improper execution, the deed can pass no title to the lands, and they need 
not then consider whether it was procured by fraud or duress, or pass 
upon the rights of innocent pnrchasers for value and without notice. 

ALLEN, J., did not sit. 

(145) APPEAL by defendant from Connor, J., at August Term, 1915, 
of DUPLIN. 

Civil action brought to recover the interest of the plaintiffs in a 
tract of land which they alleged is owned by them and defendants as 
tenants in common. I t  was admitted that if plaintiffs own any interest 
in the land it is three-eighths, the defendant owning the remaining five- 
eighths. 

The decision of the case turns upon the validity of a deed purporting 
to have been made on 7 September, 1905, by Mary E.1 Wade to Clark 
M. Wade and wife, Kizziah Wade, and Harriet M. Wade and Bertie 
,A. Wade for the "Sand Hill tract of land," upon a consideration of $50. 
Mary E. Wade, called Bettie, was a daughter of Clark M. Wade by his 
first wife, Sarah E. Wade. His second wife was Kizziah Wade, by 
whom he had two children, Bertha Wade and Harriet Wade. On the 
day the deed from Mary E. Wade is alleged to have been executed she 
was living on the land with her father, and at the time was tenant in 
common of the land with her father and her brother in the proportion 
of three-eighths and five-eighths thereof. She had been i n  feeble health 
for some time before the date of the deed, and on that day was bedridden. 
One of plaintiff's witnesses (Mrs. Sarah Garvey), who was present 
when the deed is alleged to have been signed and delivered, testified: "ln 
1895 I lived near Sand Hill in Duplin County, about 200 or 300 yards 
from Clark M. Wade's. I knew him and his daughter, Mary E. Wade. 
She died during the month of July, in  her father's home, on the land 
in controversy. Her physical condition for several weeks before her 
death was bad. She could not lie down at all, on account of shortness 
of breath. She could move her body a bit, but could not get up and 
walk about, she was swollen so. She was in this condition a month or 
two before her death. A short time before her death-a week or two- 
I was at Mr. Wade's home. Mary's condition was bad that day. She 
could move her hands and arms, but could not get up or walk. Mr. 
Burton was there that day. Mr. Wade and Mr. Burton came into the 
room where Mary was. Mr. Wade said: 'Bettie, I am ready for you to 
sign this deed,' and he reached and took her hand and put it to the 
deed, and he said, 'Joe, make her mark,' and he made the mark. Mr. 
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Burton had the deed when they came into the room. He held the 
pen to the deed. Mary Wade neTer said anything when her (146) 
father took her hand from her lap and held it to the pen while 
Mr. Burton was making the mark. I was sitting near enough to her 
to take hold of her. Immediately prior to the time when her father 
and Mr. Burton came into the house with the paper she told me that 
he was trying to make her sign away her right in the land. She said he 
wanted it for his two children, Bertha and Harriet. She said: "I 
doin't want to do i t ;  but if I don't he will drive me away. He won't let 
me stay here.' And about that time they came in, and she never said 
any more. I saw Mary Wade nearly every day from this time until 
her death. She never could get up or move about. She had two chil- 
dren at this time, Sarah and Hattie, the plaintiffs. Mr. Wade's children 
and mine were there when this took place. I am no kin to plaintiffs. I 
was there that day to see Mary Wade because she needed waiting on. 
Her condition was as good, to all appearances, as it was any time that 
summer. I do not know what the paper was or what was in it. I knew 
Mr. Burton. I always took him to be a perfect gentleman. Mary Wade 
and Mr. Wade's family were all staying there in the same house. Mr. 
Burton was a magistrate. He is dead. Mary Wade lived a little while 
after that-maybe a month. She went there in May of that year. She 
was about 35 years old. Mary Wade could write her name. She had a 
right good education. She tried to get a school to teach one time, but 
never got it. My boy, Levy, is 31 years old. When her father put 
her hand to the pen Mary just dropped her head, with her arms folded 
in her lap. She did not put her fingers to the pen. Her father just 
took her hand and put i t  there. Mr. Burton did not ask her any ques- 
tions. I was sitting near enough to her to touch her." 

Levy Garvey testified: "I am 31 years old. Mrs. Sarah Garvey is 
my mother. I remember being with her at Clark Wade's that day when 
Mr. Burton was there. Mr. Wade and Mr. Burton went in there where 
Miss Mary Wade was sitting on the edge of the bed. Mr. Burton had 
the paper. Mr. Wade told her he wanted her to sign it. She never 
made any move at all. He  took hold of her hand and laid it on the 
pen and said, 'Here, Joe, make her mark.' I don't know what became 
of the paper. I was 10 or 1 2  years old at this time. Don't remember 
what month it  was, but it was warm weather. I just went there that 
day with my mother. I was playing with the children. I don't know 
whether Mr. Wade or Mr. Burton held the pen; I remember seeing the 
pen, but do not know which one had it. I do not know what the paper 
was. I t  was white." 

Amos Hall testified : "I am 33 years old. CIark Wade's second wife 
was my mother. He  was not my father. I remember the day Mr. Joe 
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Burton came to Clark Wade's house with a paper. They called it a 
deed. He told her that she must sign the paper when Mr. Burton 

(147) came, and if she didn't sign i t  he would put her out of the house. 
When Mr. Burton came I was out in the yard." 

A. J. Sumner testified: "I am 72 years old. I know Mary Wade; 
she was called 'Bettie.' I raised one of her children, Sarah. I took 
her when she was 2 or 3 years old; she is older than Hattie. Hattie 
lived with Mr. Wade until she was married. Neither I nor my wife 
are related to them. I know the Sand Hill tract. A fair rental ralue 
of the land in 1905 was $20 to $30." 

D. B. Rhodes testified: "I cultivated the Sand Hill tract in 1902 
and 1903. I knew Mary Wade. Her  condition in 1895 was very 
bad. She was swollen mighty bad in her body and her legs. She could 
not get about, but her hands were not swollen. She had a fair educa- 
tion; could read, and wrote a nice hand." 

Defendants objected to some of this testimony. The deed from Mary 
E. Wade to Clark Wade and others was probated 7 September, 1905, on 
the oath of David Burton as to the handwriting of J. L. Burton, the 
subscribing witness, and was registered on the same day. 

C. M. Wade and wife, Kizziah Wade, and Henry H. Wade con- 
veyed the land on 1 September, 1905, to the defendant G. D. B. Parker, 
by deed, which was registered on 6 March, 1906, and on 24 January, 
1910, Harriet M. Wade and Bertha (Wade) Smith conveyed the land to 
the defendant by deed registered 17 August, 1910. On 8 December, 
1913, Harriet (Wade) Smith and Bertha (Wade) Smith and their hus- 
bands, Isaac and Isaiah Smith, conveyed the land to the defendant by 
deed registered 16 December, 1913. This action was commenced 3 De- 
cember, 1913. I t  was admitted that on 3 December, 1913, the plaintiff 
Sarah E. Lee, formerly Sarah E. Wade, was about 22 years of age, and 
plaintiff Hattie Howard, formerly Hattie Lee, was about 10 years old, 
they being the illegitimate children and heirs at  law of Mary E. Wade. 

Clark M. Wade and Mary E. Wade were in actual possession of the 
land until Mary's death in 1895, and after her death Clark M. Wade 
continued in possession of the land until 1 September, 1905, when he 
conveyed the land to the defendant, who at once entered into possession 
of the same and has continued in the sole and exclusive possession 
thereof since that time. 

Defendants tendered the following issues : 
1. Was the deed from Mary E. Wade to Clark M. Wade and others 

procured by the fraud and duress of the said Clark M. Wade, as alleged 
in the complaint? 

2. Are the plaintiffs the owners of any part of the lands in contro- 
versy, and if so, what part 1 
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3. I s  the claim of plaintiffs barred by the statute of limitations? 
The court submitted issues which, with the answers thereto, are as 

follo~i-6 : 
I. Is  the paper-writing, a copy of which is attached to the (148) 

coniplaint, marked '(Exhibit C," and which is recorded in the of- 
fice of the register of deeds of Duplin County, in Book No. 91 at page 
443. the act and deed of Mary E. Wade? Answer: T o . "  

2. I f  so, was the execution of the said deed procured by the fraud, 
force, undue influence and duress of Clark M. Wade, as alleged in the 
complaint ? Answer : 

3. Are the plaintiffs Sarah E. Lee a i d  Hattie Howard the owners of 
the land described in the complaint, or of any interest therein; and if 
so, what interest? Answer : "Yes, threeeighths interest." 

4. What is the reasonable annual rental value of said land? Answer : 
"$15." 

The court then charged the jury upon the first issue as follows: "You 
will answer this issue upon the facts as you find them to be from the 
evidence which has been introduced, and according to the instructions 
which the court will give you. The plaintiffs contend that you 
should ansxer this issue 'No'; the defendant contends that you should 
answer this issue 'Yea.' I instruct you that the paper-writing purport- 
ing to be a deed from Nary Wade to Clark M. Wade and others, having 
been admitted to record and offered in evidence in this case, the law 
presumes that the said paper-writing was properly executed by Mary E. 
Wade. the grantor named therein. Therefore, the burden of proof is 
upon the plaintiffs to satisfy the jury, not only by the greater weight 
of the el-idence, but by evidence which is clear, strong, cogent, and con- 
~ i n c i n g ,  that the paper-writing was not executed by Mary Wade as her 
act and deed; and unless you shall be so satisfied by such evidence, you 
should answer the issue 'Yes.' " 

After fully stating the contentions of the parties with respect to this 
issue, the court, at the request of the plaintiff, instructed the jury as 
follows: "When you come to consider the evidence relative to the first 
issue, I instruct you that in order for a person to execute a paper- 
writing so as to make the paper-writing his or her deed there must be a 
purpose to execute it and a physical act indicating the purpose. There 
must be a will and an exercise of the d l  indicated by some act. Did 
Mary Wade authorize Burton to make her mark! Did she by her 
conduct ratify and confirm his act as her act? I f  you find that she did 
so with intent and purpose to execute the paper as her deed, then i t  is 
her deed, regardless of whether she was acting under duress or not." 

The court then instructed the jury in substance that if they found the 
facts to be as stated by the witnesses, as to the manner of making the 
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mark on the deed and as to what occurred at  the bedside of Mary E. 
Wade at the time, and "if the jury further find from the evidence that 
she did or said nothing to indicate her intention of executing the paper- 

writing or of signing her name thereto for the purpose of execut- 
(149) ing the same; and if the jury shall further find all the foregoing 

facts from evidence, strong, clear, cogent, and convincing, then 
the court charges you that the purported execution of said paper-writing 
is i n  law a forgery, and that said paper-writing is void and is not the 
act and deed of Mary E. Wade, and you will answer the first issue (NO.' 

"If you answer the first issue 'No,' that is, if you find that the paper- 
writing is not the act and deed of Mary E. Wade, then you need not 
consider the second issue, nor the third issue (which i t  is agreed the 
court shall answer) ." 

I t  appears inferentially from the record as though the court had, at 
first, submitted an issue as to defendant's possession and the statute of 
limitations, and charged the jury in respect thereto, and that all of this 
was withdrawn, when certain admissions which appear in the judgment 
were made. 

The court entered the following judgment: "It being admitted i n  
open court that Mary E .  Wade died about one month after 24 June, 
1895, leaving surviving her two infants, one two or three months old 
and the other two or three years old, her only heirs at  law, and that the 
plaintiffs Sarah E. Lee and Hattie Howard are the children of said 
Mary E. Wade; and it being further admitted that the plaintiffs, if 
entitled to recover at all, are entitled to recover a three-eighths un- 
divided interest in the lands described i n  the complaint: i t  is now, upon 
the verdict and upon the admissions in open court, considered, adjudged, 
and decreed that the plaintiffs Sarah E. Lee and Hattie Howard do 
recover of the defendant G. D. B. Parker, a three-eighths undivided 
interest in  the tract of land described in  the complaint, known as the 
Sand Hi11 tract, and that the said plaintiffs be let into the possession 
of said land with the defendant G. D. B. Parker as tenants in  common." 
The judgment also included a recovery of damages and costs. Defend- 
ants excepted in apt time to all rulings, and appealed from the judg- 
ment. 

H. D. Williams for plaintiff. 
Gavin & Wallace for defendmt. 

WALKER, J., after stating the case: The court submitted the four 
issues as set forth in the statement of the case, and as now appears, by 
amendment of the record, a fifth issue was added, as to the statute of 
limitations. The first and third issues only were answered, under the 
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final instruction of the court, that if they answered the first issue "No" 
they need not answer the other issues, as possession under color and the 
statute of limitations would be immaterial. 

We had just as well dispose of this point in  the beginning and before 
passing to a discussion of the principal question. 

After the date of the alleged deed, Mary E. Wade continued (150) 
i n  possession of the land, with her father, and the occupation was 
the same as it had always. been. There was no claim of adverse posses- 
sion, and nothing done to oust her or to assert title under the deed. 
The case, therefore, falls within the principle of Powle v. Whitley, 
166 N.  C., 445, and Brown v. Brown, 168 N. C., 4, 13. The Court said 
i n  Fowle v. Whitley, supra: "There is no act of disseizin shown. 
From all that appears, both continued to live on the land as prior to the 
sale, without any change in the attitude of the parties to the possession. 
There is no evidence of the exclusive possession or any acknowledgment 
on the part of Rowe." 

There Warner had purchased under a tax deed, which he claimed to 
be color of title, but Rowe continued in joint possession with him. The 
facts in this case are stronger in favor of these plaintiffs, as here the 
parties were tenants in common, which requires an ouster to sever the 
tenancy. I t  would be straining the law to hold that there was any 
adverse possession by Clark Wade a ~ l d  the other grantees, during the 
life of Mary E. Wade, under the circumstances of this case. I f  there 
was such a possession either by Clark Wade and his associates or the 
defendant, who claims under them, after the death of Mary E. Wade, it 
cannot avail the defendant, as her heirs were infants, and one of them 
was not of age when the suit was brought and the other only 22 years 
old, so that the question of adverse possession under color is thus 
eliminated, even if i t  would not require such a possession for twenty 
years to bar the plaintiff's right of entry as tenants in common. I n  this 
view of the case i t  is unnecessary to discuss the question as to color of 
title. 

The only matter we need consider is whether there was any error in 
regard to the first issue; for if the deed is void, and there is no other 
source of title, the plaintiffs are entitled to recover their share, as 
adjudged by the court. The execution of a deed includes signing, seal- 
ing, and delivery. I t  i s  unquestionably true that signing may be done 
either by the grantor affixing his own signature or by adopting one writ- 
ten for him, or by making his mark, or impressing some other sign 
or symbol on the paper by which the signature, though written by 
another for him, may be identified. H e  may, therefore, either sign 
himself or sign by the adoption of his name as written by another, or 
he may make his mark, even though he may not be able to write himself. 
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Devlin on Deeds, sec. 237; Devereux v. McMahon, 108 N. C., 134. 
And the grantor may have the assistance of another to steady or direct 
his hand. Devlin, see. 236 and notes; Carroll v. McGee, 25 N.  C., 13. 
But the signature, if written by another, must be made at the request 

or with the consent of the grantor, and the delivery as well; and 
(151) whether there was a signing or a delivery by him is a question of 

fact, what act is a sufficient signing or delivery being a question 
of law. 
. It was said in  Huddlestom v. Hardy, 164 N.  C., 210, quoting from 
Tarlton v. Griggs, 131 N. C., 216 : "There must be an  intention of the 
grantor to pass the deed from his possession and beyond his control, and 
he must actually do so, with the intent that it shall be taken by the 
grantee or some one for him. Both the intent and the act are necessary 
to the valid delivery. Whether such existed is a fact to be found by 
the jury." And the same rule applies to the signing of the deed, I f  
another acts for the grantor, he must do so at  the request of the grantor, 
or he must be either expressly or impliedly authorized by him to affix 
his signature. It is not sufficient that the grantor's name is signed by 
a third party, unless he has authority in  some way conferred to act for 
him. Devlin on Deeds, sec. 232. The signing and delivery must be 
acts done by the grantor, either by himself or through the agency of 
another. Whether Mary E. Wade made her mark on the deed to Clark 
Wade, or J. L. Burton was requested to make i t  for her, is manifestly a 
question of fact for the jury, and i t  was for them to say whether i t  was 
her mark, or theirs alone. We think there were circumstances from 
which the jury could infer that she did not consent to the execution of 
the deed, either to the signing or the delivery of it, and they had the 
right, as the authorities show, to consider all the attendant circum- 
stances. 

The court, in its charge, gave the defendant the full benefit of the 
legal presumption arising from the probate and registration of the deed, 
and then instructed the jury, in a'ccordance with the principles we have 
stated, that they must find as a fact whether the transaction in  the room 
was conducted with her consent, or, in other words, whether she exer- 
cised her will at  all, and signed and delivered the paper-writing with 
the intent that it should operate as her deed; and if she did so sign and 
deliver i t  as her deed, i t  was binding upon her, without regard to any 
question of fraud or duress, the simple matter being whether &he exe- 
cuted i t  or not. "The question of the delivery of a deed is generally one 
of intention of the parties, and it is essential to a valid delivery that 
there should be some act or declaration from which an intention to 
deliver may be inferred. A formal delivery, however, is not essential; 
nor are express words necessary. Nor is a manual delivery of the instru- 
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ment to the grantee required, it being sufficient if it is apparent either 
from the words or acts of the grantor that it was his intention to treat 
the deed as his and to make a delivery of the same." Fi t zgwald  v. 
Qoff, 99 Ind., 28. 

The court further instructed the jury that the plaintiffs must estab- 
lish the negative of the issue by strong, clear, cogent, and convincing 
el-idence. The mere fact that in one part of the charge the jury TTere 
told that if they found certain facts to have existed at the time of 
the transaction the deed mould in lam be a forgery n-as not (152) 
prejudicial to defendant, if erroneous, as they were also instructed 
how to answer the issue in the event that they made such a finding. The 
charge must be construed as a mhoie. 

The complaint and answer sufficiently raised the issues submitted to 
the jury, and the evidence was unobjectionable. T e  do not see why it 
was not relevant, as the witnesses deposed merely to the occurrences in 
the room, and it was competent to show them by oral testimony. 

-5s there was evidence to sustain the verdict, the n~otion to nonsuit 
and the prayers for instructions were properly denied. I t  was not 
necessary to inquire whether the deed was procured by fraud or duress, 
and whether defendant was a bona fide purchaser for value and without 
notice, when the jury had found that it was not the deed of Mary E. 
Wade, because it had never been executed by her, as it was a nullity. 
Henry v. Carsom, 96 Ind., 412. I t  is there said, at p. 422: "A deed 
delivered without the knowledge, consent, or acquiescence of the grantor 
is no more effectual to pass title to the grantee than if it were a total 
forgery, although the instrument may he spread upon the record, and 
innocent purchasers are not protected. John v. Haffield, 84 Ind., 75; 
Pom. Eq. Jur. ,  735, 779, 807, 821; Bigelow Fraud, 156; Austin v. Dean, 
40 Mich., 386; Ramsey v. Riley, 13 Ohio, 157; Van Amringe 9. Horton, 
4 Whart., 352. These cases show that even if the appellants purchased 
in good faith for a valuable consideration and without notice, such facts 
d l  not avail against the appellee; his equitites are at least equal to 
those of the appellants, and in equal equities the legal title prerails." 
See, also, Tisher v. Becicwith, 30 Wisc., 55, where it is said: "It is 
.essential to the T-alidity of a deed that it should be deli~ered, and such 
delirery to be valid must be aoluntary, that it, made with the assent 
and in pursuance of an intention on the part of the grantor to deliver 
it, and if not so delivered it conveys no title." I t  was held in Black v. 
Bhreve, 13 N. J. Eq., 455, 457: "Until an instrument under seal is 
delivered by those who sealed it, or with their consent, it has no legal 
operation as a deed; delivery is essential for that purpose. I t  must 
go into the hands of the grantees or covenantees by the consent of the 
grantors or covenantors; possession acquired by force or finding, or in 
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any other mode than by the full consent of the party to be bound, is  
ineffectual." The case of Abee v. Bargas, 65 S. W.  Rep., 489, is i n  
some essential respects like this one, and there the deed was held to be 
void. 

While we hold that the paper-writing claimed to be the deed of Mary 
E. Wade is a nullity, and cannot, therefore, operate as a deed for want 
of signing and delivery, which are component elements of such an instru- 
ment and essential to its valid execution, i t  is proper and just to say 

that the defendant G. D. B. Parker appears not to have had any 
(153) knowledge of the circumstances and surroundings under which 

the said paper-writing was obtained; but, as we have shown, this 
fact cannot avail him as a defense. 

There was no error at  the trial of the case. 
No error. 

ALLEN, J., did not sit in this case. 

Cited: S. v. Abernathy, 190 N.C. 771 (2c) ; In  re Will of Kelly, 206 
N.C. 553 (2p) ;  Im. Co. v. Cordon, 208 N.C. 726 (3p) ; Barnes v. 
Aycock, 219 N.C. 362 (2c) ; Winstead v. Woolard, 223 N.C. 817 ( l c )  ; 
Lermer flhops v. Rosenthal, 225 N.C. 321 (3p);  Johnson v. Johnson, 
229 N.C. 546 (4c) ; Cannon v. Blair, 229 N.C. 611 (4c) ;  Ballard v. 
Ballard, 230 N.C. 633 (4c). 

FRED S. JOHNSON, TRUSTEE, AND R. W. AND JACOB BURNETT, HEIRS AT 

LAW OF JACOB S. BURNETT, DECEASED, v. H. B. WHILDEN. 

(Filed 15 March, 1916.) 

1. Judgment-Parties-void Judgment. 
A judgment in an action affecting the vested rights of a citizen, to which 

he is not a party, is void, and may be treated by him as a nullity whenever 
it is brought to the attention of the court. 

2. Same-Record-Collateral Attack. 
While ordinarily a judgment reciting the jurisdiction of the court, or 

an adjudication of proper service, may not be collaterally impeached, the 
judgment should be construed in connection with the record in the action 
and with reference to it, and where therein is disclosed the precise and 
only method by which the jurisdiction was attempted, and such method 
conclusively shows that no service was had, the principle that the judg- 
ment is conclusive unless and until set aside in direct proceedings does 
not obtain. 
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3. Public Sales-Purchaser-Void Judgments-Issues-Verdict. 
A purchaser at an execution sale under a judgment which is an absolute 

nullity can acquire no interest in the lands thus sold, and where in a subse- 
quent action against such purchaser to reco17er the land the jury have 
found that the plaintid is entitled to recover the land, hut the defendant 
is entitled to a certain interest therein, it is proper for the trial judge to 
set aside the second issue and render judgment on the first issue in plain- 
tiff"~ faror. 

PETITIOK to rehear cause decided by this Court at Spring Ternz, 1914, 
and reported in  166  N. C., 104. 

Petition h a ~ ~ i n g  been allowed, the cause was again duly considered 
and the former judgment affirmed. 

Zebu lon  W e a v e r  for p l a i n t i f .  
E r y s o n  & B l a c k ,  Merr imon ,  A d a m s  & A d a m s ,  and Jones  & W i l l i a m s  

for de fendan t .  

HOKE, J. The facts relevant to the present inquiry are fully stated in 
a former decision in the cause, reported in 166 P\'. C., 104, and from 
these facts it appears that plaintiff Fred S. Johnson is successor 
of Jacob Burnett, a former trustee, now deceased, and the co- (154) 
plaintiffs are the latter's sons and heirs at law; that the lands in 
controversy, bought with money of the Tuckaseigee Mining Company, 
a foreign corporation, r e r e  held by Jacob Burnett, the original trustee, 
*'in trust and with full power to sell said tracts of land at  private sale 
upon such terms as he may thinli best and to convey the titles to same to 
the purchasers by deeds in fee simple, and out of the proceeds of such 
sales to first pay off and discharge the indebtedness of the Tuckaseigee 
Nining Company, etc., and to pay over to the stockholders an? surplus 
that may remain in his hands after discharging said indebtedness," etc. 
The defendant claimed said lands as purchaser at execution sale, issued 
on a judgment obtained by A. 11. Frye against the Tuckaseigee Mining 
Company while the lands mere so held by Burnett, trustee. The said 
judgment having been rendered in a suit i n  personam against the com- 
pany for legal services by said A. N. Frye for the company, it will ap- 
pear on examination of the record in that action, the same haying been 
introduced in evidence, that summons in the cause was served only by 
publication on affidavit of plaintiff A. M. Frye;  that the then trustee, 
J. S. Bennett, was a nonresident and the Tuckaseigee Xining Company 
v a s  a foreign corporation, and that personal service on neither could 
be made in this State, and, further, that a warrant of attachment in 
said suit was issued and purports to have been leried on the lands in 
controversy, and a verdict having been rendered in favor of said Frye 
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on his claim for services, for $1,500, there was judgment in his favor 
against the company for that sum, the judgment reciting that service 
was by publication, and an attachment levied and containing an "ad- 
judication that the defendants had been duly served with process, and 
that they are properly in court." Upon these the claims of the respective 
parties there was judgment below that plaintiff was the owner of the 
land, and this judgment was affirmed on appeal, the Court being of 
opinion that "the judgment in  the name of A. M. Frye was a nullity, 
and that defendant acquired no title by his attempted purchaze there- 
under at  execution sale." 

On the present petition we are asked to review this ruling, on the 
ground chiefly that this judgment contains, among other things, the  
adjudication, as stated, "that defendants have been duly serred with 
process and are properly in  court." 

I t  is a fully established position in  this State and elsewhere that "a 
judgment rendered by a court against a citizen affecting his vested 
rights, in  an  action or proceeding to which he is not a party, is abso- 
lutely void, and may be treated as a nullity whenever i t  is brought to 
the attention of the Court." Card v. Pinch, 142 N.  C., 140; Plowers v. 
King, 145 N. C., 235; Holt v. Ziglar, 159 N. C., 272; Hughes v. Prifch- , 

ard, 153 N.  C., 135. And the authorities here are also to the 
(155) effect that when on the record of a case i t  appears that a court has 

jurisdiction of the parties and subject-matter, a judgment therein 
may not be collaterally impeached. England v. Garner, 90 N. C., 197; 
Rackley v. Roberts, 147 N. C., 201; Doyle v. Brow%, 72 N. C., 393. And 
in applying this latter principle there are numerous decisions to the  
effect that the recitals i n  the judgment showing the jurisdictional facts 
or an adjudication of proper service appearing therein shall conclude 
until the judgment is set aside by direct proceedings. Harrison v. Nar- 
grove, 120 N.  c., 96, and authorities cited. But this position, we appre- 
hend, should not be allowed to prevail when the recitals are necessarily 
contradicted by other portions of the record more directly relevant, nor  
to an adjudication of service, general in terms, when it is affirmatively 
disclosed on the face of the record itself the precise and only method by  
which the acquirement of jurisdiction was attempted, and such method 
conclusively shows that no service was had. This limitation on the 
effect of recitals in a judgment and adjudications of service will be 
found approved in Card v. Finch, supra, and other cases with us, and is 
in accord with well considered decisions on the subject in  other juris- 
dictions. Settlerneyer v. Sullivan, 97 U. S., 444; Town of Point Pleasant 
v. Greenlea and garden, 63 W. Va., 207; Harris v. Lester, 80 Ill., 307; 
Mayfield v .  Bennett, 48 Iowa, 194; Mickel v. Hicks, 19 Kans., 578; 
Laney v. Garbee, 105 Mo., 255; Could v. Jacobson, 58 Mich., 288; 
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Fowler v. Simpson, 79 Texas, 611; 1 Black on Judgments, see. 273 et 
seq.; 1 Freeman on Judgments (4 Ed.), see. 130, p. 230; 23 Cyc., p. 
108 6. 

I n  Settlemeyer v. Sullivan, supra, the method of service was shown 
on the writ, and was defective. There was judgment by default, the 
judgment reciting "That defendant, although duly served with process, 
came not. but made default.'' and i t  was held: "That said recital was not 
evidence of due service, but must be read in connection with that part 
of the record which sets forth, as prescribed by statute, the proof of 
service; that such proof must prevail over the recital, as the latter, in 
the absence of averment to the contrary, the record being complete, can 
only be considered as referring to the former." In illiclcel v. Hic7cs it 
was held that ('The recital of a iud~ment  of 'due service' of notice " u 

cannot prevail against evidence furnished in  the same record that the 
notice was not duly served." I n  Laney v. Garbee i t  was held: "That in 
determilling whether a court had jurisdiction, the whole record must be 
inspected, and if the judgment itself declares that defendant, though 
duly served, comes not, etc., but the return found shows a service which 
is insufficient and unauthorized by law, the judgment must be disre- 
garded as void." Recitals in  a judgment of the service of a process 
are deemed to refer to the kind of service shown in other parts of the 
record. And speaking generally to the question in Curd v. Finch, after 
referring to the that one not a party to a suit is not 
bound by a judgment therein, but may treat i t  as void whenever (156) 
there is an  attempt to use i t  in prejudice of his vested rights, 
Connor, J., said: "The learned counsel for defendants does not contro- 
vert this elementary principle. He  calls to our attention several cases in 
which i t  is held, as in the cases cited by us, that if there be a recital in 
the record or a return on the summons showing service, the proceeding 
is not void, but only voidable. I t  is also true that in several cases the 
courts used the expression that a' purchaser at a judicial sale is not 
called upon to do more than see that the decree authorizes the sale. I t  
must be-conceded that expressions may be found which, unless the facts 
in the case are examined, are calculated to mislead. I t  mill be found 
upon a careful reading of the cases, the underlying principle is, as 
stated by Mr. Justice Avery in Dickens v. Long, 112 N. C., 311, 'Ail 
that the purchaser in such case is required to know is that the court 
had jurisdiction of the subject-matter and the person,' " and more es- 
pecially in  reference to Harrisom's case, the learned judge said furt,her: 
"The defendant cites a line of cases in  which it is held that if the de- 
crees, etc., recite that the parties are before the court, such recitals will 
support the judgment and protect it against collateral attack. Such was 
the case of Harrison v. Hargrove, supra. I n  this appeaI the names of 
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the defendants in  the proceeding to sell the land appear and are de- 
scribed as the widow and heirs a t  law of the decedent. The summons 
also contains the names of the heirs at  law who are made parties de- 
fendant. The recitals. therefore. in  the order of sale and other decrees. 
that service of process was duly made 'on the defendants,' are correct 
and speak the truth." 

Applying the principle, it appears affirmatively in the record in  
question that in an action strictly in personam no service was had within 
the jurisdiction of the court; that the only method attempted or relied 
o n  to acquire jurisdiction was that by publication and attachment of 
property, the land held under the terms of the deed of trust, and this 
mot being the subject of levy by execution or attachment, we must adhere 
to  the decision made on the former hearing, that the attempted judg- 
ment was a nullity. The ruling as to defendant's tax title must also 
be reaffirmed, the evidence showing that no notice was given or attempted 
to be given on the trustee, such a notice being required by the provisions 
of the law. See Rexford v.  Phillips, 159 N. C., 213. 

We find no error in the former disposition of the cause, and the judg- 
ment therein is reaffirmed. 

Affirmed. 
PLAINTIFF'S APPEAL. 

Zebulon Weaver for plaintiff.  
Bryson & Black, Gilmer & Gilmer, m d  Jones & Williams for de- 

f endant. 

HOKE, J. On the hearing of the defendant's appeal in this cause, 
166 N. C., 104, an examination of the record disclosed that two 

(151) issues were determined by the jury, one as to plaintiff's owner- 
ship of the land and the second as to whether the defendant had 

I any interest therein. 
To  the first of these the jury answered "Yes," and to the second, "No, 

except as to the interest of the Tuckaseigee Mining Company, under the 
decree aforesaid." 

There was judgment on the verdict merely that plaintiff was the owner 
of the land under the deed of trust and that he recover costs. This 
Court, observing that the verdict on the second issue, as the record then 
stood, had been rendered without objection, and that the same appeared 
to find that defendant H. B. Whilden was the owner of the equitable 
interest of the Tuckaseigee Mining Company, considered it well to call 
attention to the fact that the judgment, as formerly entered, made no 
reference to this verdict on the second issue. For  aught that appeared, 
i t  might have been rendered by consent of parties. The opinion having 
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been certified down, the judge below, his Honor, E. B. Cline, at  the next 
term of the court, being Spring Term, 1915, in  deference to these intima- 
tions in  the opinion, entered judgment, in effect, that plaintiff was the 
owner of the property under the terms of the deed of trust and that 
defendant H. B. Whilden is the owner of all the right, title, interest, 
and equities owned by and vested in the Tuckaseigee Mining Company, 
i n  the lands in controversy, and from this judgment plaintiff, having 
duly excepted, appealed. 

I t  now appears on this the plaintiff's appeal that plaintiff duly ex- 
cepted to the charge of the court on the second issue, directing the jury 
to so ~-ender their verdict if they believed the evidence, and also moved 
to set aside the verdict on the second issue, which was overruled, and 
plaintiff excepted. 

Considering the case, then, on the appeal of plaintiff, we fail to see 
any fact in  evidence or principle of law that would uphold a claim or 
right on the part of defendant to the equitable interest of the Tuckasei- 
gee Mining Company. As heretofore stated, the action in which A. M. 
Frye undertook to recover for legal services rendered the Tuckaseigee 
Mining Company was one strictly in personam. No service of process 
was ever shown on the company or the trustee holding the property 
under a decree of the court, for the benefit of creditors first and 'then 
of the stockholders of the company, and for reasons stated i11 the former 
opinion and the petition to rehear, the attempted judgment was an, abso- 
lute nullity, and no right or interest of any kind in the property was 
acquired by defendant under his attempted purchase a t  execution sale. 

There is no allegation of any such interest in the pleadings, and the 
verdict on the second issue should, therefore, be set aside as irrespol?sive 
and irrelevant to any fact alleged or proved on the trial below, and judg- 
ment entered as it appeared on the former appeal. 

Error. 

Cited: Comrs. v. Scales, 171 N.C. 526 ( l c )  ; Pinnell v. Burroughs, 
172 N.C. 186 (2e) ; Graves v, Reiclsville, 182 N.C. 332 ( l c )  ; Stevens v. 
Turlington, 186 N.C. 194 (3p) ; Bridger v. Mitchell, 187 N.C. 376 (Ic)  ; 
Clark v. Homes, 189 N.C. 708 ( Ic)  ; Dunn, U .  Wil.son, 210 N.C. 494 
(2c) ; Dozoning 71. White, 211 N.C. 42, 43 (Icc) ; Monroe 11. Xiven, 221 
N.C. 364 ( l c )  ; Butler v. Winston, 223 N.C. 424 ( l c )  ; Powel7 71. Turpin, 
224 N.C. 69, 71 (2c) ; Williams n. Trammell, 230 N. C. 579 (2e). 
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(158) 
B. H. PERRY v. SEABOARD AIR LINE RAILWAY COMPANY ET AL. 

(Filed 15 March, 1916.) 

1. Carriers ~f Passengers - Baggage - Negligence-Evidence-Questions 
for Jury. 

Where the complaint alleges that some clothes were stolen from a 
suitcase, the baggage of the plaintiff, a passenger on the defendant's train, 
through the latter's negligence, and the evidence tends to show that the 
baggage had previously been transported by another carrier, under its 
check, and remained in the union baggage room from 7 p.m. overnight, 
where several clerks and porters were employed, and then received by the 
defendant, and that it had been received by the former carrier with the 
clothes in it and from the latter carrier with the clothes missing, an issue 
as to defendant's negligence is raised for the jury to determine, and it is 
reversible error for the judge to assume in his charge that the articles 
were lost while in the defendant's possession. 

23. Carriers of Passengers-Baggage-Gratuitous BailmentNegligence. 
At common law and under our statute, Revisal, sec. 2618, the passen- 

ger's right to a limited amount of baggage as a part of the consideration 
for the price of his ticket is upon the condition that the baggage accom- 
pany the passenger on the same train; and where without any default on 
the part of the carrier, its agent, without further charge, has the baggage 
forwarded on a later train, the carrier's liability is not that of an  insurer, 
but of a gratuitous bailee, under the rule of the prudent man, and attaches 
only in instances of gross negligence. 

3. Same-Burden of Proof-Instructions-Trials-Evidence. 
Where the liability of a carrier is that of a gratuitous bailee, and it is 

shown that the carrier received the subject of the bailment in good condi- 
tion and delivered it in bad condition, it raises a prima facie case of neg- 
ligence sufficient to be submitted to the jury, but with the instruction that 
the carrier would be liable only if it  failed to exercise the care of a person 
of ordinary prudence under the circumstances, and as such circumstances 
rest peculiarly within the carrier's knowledge, it is incumbent upon it to 
introduce evidence thereof. 

APPEAL by defendant from Lyon, J., and a jury, a t  October Term, 
1915, of VANCE. 

Civil action to recover damages for the loss of certain wearing apparel. 
The plaintiff alleges tha t  the defendant is liable as a carrier of 

'baggage, and, if not, that  the wearing apparel was lost by reason of the 
negligence of the defendant. 

The  defendant denies that  the wearing apparel was ever delivered to 
it and also denies any liability to the plaintiff. 

The  plaintiff introduced evidence tending to prove that  on 3 December, 
1913, he bought a ticket of the Southern Railway Company and checked 
bis witcase from Goldsboro to Raleigh; tha t  the wearing apparel was 
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i n  the suitcase at  the time i t  was checked and delivered to the 
agent of the Southern Railway at Goldsboro; that the agent at  (159) 
Goldsboro delivered it in the same condition to the baggage 
master of the Southern Railway train; that the baggage master deliver- 
ed  i t  in  the same condition to the agent at the union depot station at  
Raleigh; that the plaintiff remained in  Raleigh a sufficient length of 
time to have his suitcase rechecked to Henderson, where he intended to 
go ;  that on the night of 3 December he, the plaintiff, bought a ticket of 
the defendant, the Seaboard Railway, from Raleigh to Henderson, but 
did not have his suitcase checked: that he went to Henderson on this 
ticket, and on the morning of 4 December requested the agent of the 
defendant to have his suitcase brought from Raleigh to Henderson, 
which the defendant agreed to do upon learning that the plaintiff had 
traveled on the road of the defendant: that after the suitcase reached 
Raleigh it was placed in the baggage room used by the Southern Rail- 
way Company and the defendant, and in this baggage room there were 
two clerks and three porters; that the suitcase remained in the baggage 
room until the morning of 4 December, 1913, when i t  was carried to 
Henderson by the defendant in accordance with the agreement of its 
agent a t  Henderson; that i t  was there delivered to the plaintiff and the 
wearing apparel was not in it ; that the wearing apparel wa's worth $50. 

The defendant intmduced evidence tending to prove that the wearing 
apparel was not in the suitcase a t  the time i t  was delivered to the de- 
fendant and that it wa's not negligent. 

His  Honor charged the jury, among other things, as follows: 
"Now, when goods are shipped over a railroad, called common carrier, 

and the goods are damaged, the law presumes that the company in who,se 
possession they were when the damage was discovered, that is, the 
last carrier, is to be responsible for the damage to the goods." The 
defendant excepted. 

"Now, as I told you, the law presumes that the lois occurred by the 
negligence of the Seaboard, i t  being the company in whose possession 
the goods were lost." The defendant excepted. 

"If you find from the evidence that the suitcase contained the two 
pairs of trousers, and they were lost, and that they were worth $50, and 
from the evidence that they were lost by the negligence of the defendant, 
you may answer the first issue 'Yes,' the first issue being : '1. Was the 
property of the plaintiff lost by the negligence of the defendant, as 
alleged in  the complaint ?' " 

The defendant excepted. 
There was a verdict and judgment for the plaintiff, and the defendant 

excepted and appealed. 



I N  T H E  SUPREME COURT. [ I71 

J. C. Kit trel l  for plaintiff. 
M u r r a y  Allem for defendant.  

(160) ALLEN, J. The cause of action of the plaintiff is founded upon 
the allegation that the wearing apparel, which he contends was 

lost by the negligence of the defendant, the Seaboard Railway, was in 
the suitcase of the plaintiff at  the time it v~as  delivered to the defendant, 
and this allegation is denied. 

This raised an issue for the determination of the jury, and the evi- 
dence of the plaintiff, circumstantial in charricter, is not so clear as to 
free the question from doubt and to withdraw it from the realm of de- 
bate. 

The evidence tends to prove that the suitcase was carried from Golds- 
boro to Raleigh in the same condition in  which i t  was delivered to the 
agent at  Goldsboro, but that at Raleigh i t  was left unlocked in a baggage 
room in which there were two clerks and three porters, from about 7 
o'clock of the evening of 3 December until the next day, when it was 
delivered to the defendant, and that i t  was only in the possession of the 
defendant from one to two hours, and upon this evidence the defendant 
might well contend that the loss was at  Raleigh and not on its train or 
at  Henderson. 

I t  was therefore error for his Honor to assume in his charge that this 
fact was established, and to tell the jury that the loss occurred while 
the suitcase was in the possession of the defendant, which he did in the 
part of the charge excepted to when he said: "Now, as I told you, the 
law presumes that the loss occurred by the negligence of the Seaboard, 
it being the company in whose possession the goods were lost." 

This entitles the defendant to a new trial;  but as the question will 
necessarily be raised again, it is proper to consider the exception to the 
charge upon the burden of proof, and this cannot be done intelligently 
without dealing with the relation between the plaintiff and the defend- 
ant, and the degree of care imposed upon the latter, assuming the wear- 
ing apparel to have been in the suitcase when it was delivered to the de- 
fendant. 

The plaintiff contends that i t  was a part of the contract at the time 
he bought his ticket at  Raleigh for Henderson that the defendant would 
carry his baggage, and that the transportation of the baggage on the 
next day was in the performance of this contract, and that, therefore, 
the defendant is liable as a common carrier of baggage and is an insurer. 

The position of the defendant, on the other hand, is that while the 
contract was to carry the baggage of the plaintiff, i t  was limited to the 
train upon which he traveled, and as the baggage did not go forward 
until thk next day, and then for the accommodation of the plaintiff, that 
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its liability is that of a bailee without reward, and that there is no 
presumption of negligence upon proof of loss. 

I f  the position of the plaintiff is sustained he is entitled to recover 
upon proof of delivery to the defendant and of a failure to deliver, and 
without proof of negligence, because a common carrier of goods 
and baggage is an insurer, and is liable for all injuries to and (161) 
loss of property being transported, unless the injury or loss 
is caused by the act of God, the public enemy, the negligence of the 
shipper, or by the inherent qualities of the goods, and the burden is on 
the carrier to bring itself within one of these exceptions. Harden v. 
R. R., 157 N. C., 249. 

The correctness of the position depends upon the contract between 
the plaintiff and the defendant at the time he bought his ticket, and the 
authorities are practically unanimous that, while a t  common law and 
under our statute (Rev., sec. 2618) the passenger has the right to have 
baggage to a limited amount transported free of charge as a part of 
the consideration for the price of his ticket, the baggage must accompany 
the passenger on the same train, unless prevented by the default or 
negligence of the carrier. 

I f  the passenger has checked his baggage in time to be transported 
with him, and this is not done, or if baggage is checked through over 
different lines and the connection is so close at some point that there is 
not time to transfer the baggage to the train taken by the passenger, or 
if for any cause within the control and supervision of the carrier the 
'baggage is carried on another train, it retains its character as baggage 
.and the carrier is liable as an insurer for loss or injury to i t ;  but in the 
,absence of one or the other of these conditions the carrier is  relieved 
'from liability as an insurer if the baggage is carried without additional 
,compensation on another train at  the request of the passenger. 

I f  carried on another train for extra compensation i t  is liable as a 
*carrier of freight. 

The authorities declaring this to be the law are collected in the note 
,to Conheim v. R. R., 15 A. and E. Anno. Cases, 391, where the editor 
says: "The rule generally recognized is that a passenger who brings 
'his baggage to the station within a reasonably sufficient time before the 
departure of the train he intends to take to permit of the baggage being 
checked and placed on board has the right to have it carried on the train 
'he himself takes. Wald v. Pittsburg, etc., R. Co., 162 Ill., 545, 44 N. E., 
888, 35 L. R. A., 356, 53 Am. St. Rep., 332; Toledo, etc., R. Co. v. 
Tapp, 6 Ind. App., 304, 33 N. E., 462; Felforc v. Chicago G. W. R. Co., 
86 Mo. App., 332; Glasco v. New York Cen. R. Co., 36 Barb. (N. Y.), 
557; Pairfax v.  New York Cen., etc. R. Co., 73 N. Y., 167, 29 Am. 
Rep ,  119 ; Coward v. East Tennessee, etc., R. Co., 16 Lea (Tenn.), 225, 
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57 Am. Rep., 227. See, also, Chicago, etc., R. Co. v. Addizoat ,  17 Ill. 
App., 632; R u n y a n  v. Central R. Co., 61 N.  J .  L., 537, 41 Atl., 367, 43 
L. R. A., 284, 68 Am. St. Rep., 711 ; W e b b  v. Atlant ic  Coast L ine  R. Co., 
76 S. C., 193, 11 Anno. Cases, 834, 56 S. E., 954, 9 L. R. A. (N. S.), 

1218. 
(162) '"It is implied in the contract (of ca'rriage) that the baggage 

and the passenger go together.' Wilson  v. Grand T r u n k  R. Co., 
56 Me., 61, 96 Am. Dec., 435. 'In the case at bar, when the appellant 
bought his tickets for a passage upon the limited express train and ap- 
plied to have his baggage checked, there was an implied undertaking on 
the part of appellee that his baggage should go on the same train on 
which he took passage; and appellee was bound to send his baggage on 
the same train on which he went, unless the appellant gave some direc- 
tion, or did something, or omitted to do something, which authorized 
appellee to send his baggage by some other train.' Walcl v. Pi t f sburg ,  
etc., R. Co., 1162 Ill., 553. 

"The theory underlying the rule is, it seems, that the baggage which 
must be carried by the railroad company, without compensation beyond 
the passenger's fare, is such as is required for the necessity, convenience, 
or pleasure of the passenger, and consequently must accompany his per- 
son. See W i l s o n  v. Grand TrunA R. Co., 56 Me., 60, 96 Am. Dec., 435; 
R u n y a n  v. Central R. Co., 61 N.  J .  L., 541, 41 Atl., 367, 43 L. R. A., 
284, 68 Am. St. Rep., 711." 

See, to the same effect, W o o d  v. R. R., (Me.) 99 A. D., 341, and exten- 
sive notes; Beers v. R. R., 67 Conn., 417; Marshall v. R. R., 126 Mich., 
45; G a f a m  v. R. R., 67 Me., 234; 3 Eutchison on Carriers, see. 1274; 
4 Elliott on Railroads, see. 1656. Hutchison says: "The owner of 
the property must, of course, stand in the relation of passenger to the 
carrier in order to fix upon him liability as a carrier of baggage. The 
carriage is ex  v i  t e rmin i  incidental to the carriage of the owner as a 
passenger. If, therefore, that which would have been properly baggage 
had it been accompanied by the owner as a passenger should, by accident 
or mistake, be accepted by the carrier for transportation without being 
accompanied by the owner, and when he is not or does not become a 
passenger, the carrier would not have it in his custody in the character 
of baggage, and would not be respsonsible for it as such." And Elliott: 
"In the absence of anything to the contrary, the rule is that the implied 
contract to carry a passenger's baggage which arises from the purchase 
of a ticket is that the passenger and his baggage shall be transported on 
the same train. The purchase of a ticket usually entitles a passenger 
only to transportation for himself and his baggage on the same train, 
and nothing more." 
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This being the law, and the failure of the defendant to carry the suit- 
case on the same train with the plaintiff being due to his neglect in not 
having i t  checked when he had ample time to do so, and not to any 
omission of duty by the defendant, the contract between the plaintiff 
and the defendant was at  an end when the plaintiff reached Henderson; 
and as the defendant transported the suitcase on the next day without 
compensation, its liability must be referred to the law of bailment. 

This subject is fully discussed in the learned opinion of Just ice (163) 
WaIker in  Banes v. Xhapko, 168 N. C., 28, where, after classi- 
fying bailments into those (1) for the bailor's sole benefit, (2 )  for the 
bailee's sole benefit, (3) for the mutual benefit of the bailor and the 
bailee, he quotes Lord Holt in  the leading case of CFoggs v. Bernard as 
to the diligence required in each class, that "In bailments for the sole 
benefit of the bailor, the bailee will be liable only for gross negligence; 
in  bailments for the mutual benefit of both parties, he will be liable for 
ordinary negligence; in bailments for the exclusive benefit of the bailee 
he will be liable even for slight negligence"; and he adds, with reference 
to the terms "slight negligence," "gross negligence," "ordinary care": 
"Nevertheless, the terms 'slight negligence,' 'gross negligence,' and 'or- 
dinary negligence' are convenient terms to indica'te the degree of care 
required; but in the last analysis the care required by the law is that 
of the man of ordinary prudence. This is the safest and best rule, and 
rids us of the technical and useless distinctions in regard to the subject." 

Tested by this rule, the liability of the defendant is that of a bailee 
for the sole benefit of the bailor, a gratuitous bailee, and only answer- 
able for gross negligence, which is the failure to exercise the care of a 
person of ordinary prudence undertaking to carry the goods of another 
without compensation. 

I f  so, what must the plaintiff prove, in the first instance? Can he 
rest his case upon proof of delivery to the carrier, and that the carrier 
failed to deliver, or must he go further and offer affirmative evidence 
of some negligent act of the carrier? 

I f  the first is the correct rule, i t  imposes no hardship on the carrier, 
because i t  is only called upon to explain its own conduct, and it has 
the evidence under its control, while the latter would in most cakes be a 
denial to the owner of the opportunity to maintain his action, as he 
would have no means of showing the acts and care of the carrier during 
transportation. 

The weight of modern authority is in favor of the position that proof 
of delivery to the carrier and of its failure to deliver is evidence of negli- 
gence sufficient to carry the case to the jury and to support a verdict, but 
that the jury ought to be instructed that the carrier is not liable if upon 
the whole evidence they do not find that i t  did not exercise t h i  care of a' 
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I person of ordinary prudence under the circumstances. Bennett v. 
O'Bm'en, 37 Ill., 250 ; R. R. v. Hughes, 94 Miss., 248 ; Higmon v. Can- 
nady, 118 Ala., 267; Hawkins v. Haynes, 71 Ga., 43; Bheldon v. Robin- 
son, 26 A. D., 726; Pratt v. Waddington (23 Ont. L. R.) ; 21 A. and E. 
Anno. Cases, 841, and extended note. 

We quote from the note as follows: "The Mississippi Court said in 
Ycczoo, etc., R. Co., v. Rughes, 94 Miss., 242, 47 So., 663 : 'It appears 

that the ancient rule was that in all cases where a bailee was 
(164) sought to be held, no presumption of negligence arises on account 

of the loss of the goods, and the burden of proof is always on the 
plaintiff to establish that negligence was attributable to the bailee. But 
by the weight of modern authority this doctrine is substantially modi- 
fied. I t  may now be said to be established that when a bailor shows 
that goods are delivered to his bailee in good condition, and are lost or 
destroyed or returned in a damaged condition, this fa'ct creates a prima 
facie presumption of negligence; and it thereupon devolves upon the 
bailee to absolve himself from negligence.' The rule is founded in  
necessity, and upon the consideration that a person who, from his situa- 
tion, has peculiar if not exclusive knowledge of the facts, if they exist, 
is best able to prove them. Hackney v. Perry, 152 Ala., 626. Of course, 
the bailor or depositor must prove the bailment and a failure or refusal 
to return the property on demand. I f  a failure or refusal to return the 
property on demand is shown, i t  becomes incumbent upon the bailee or 
depositary to show satisfactory explanatory circumstances or facts in  
defense. Bates v. The Bank, 118 Idaho, 435; Togelsang v. Predkyn, 
153 Ill. App., 356; Sanford v. Kimball, 106 Me., 355." 

This is the conclusion reached in  Hanes v. Shapiro, 168 N. C., 31, 
where the Court says: "As has been seen, the obligation to redeliver 
or deliver over the property at the termination of the bailment on de- 
mand is an essential part of every bailment contract. I f  the bailee fails 
to do so, he is liable, unless he can show that his inability arises 
without fault on his part. There is considerable confusion among the 
decisions in regard to the burden of proof in cases where a bailee is sued 
for a loss or injury. A line of decisions hold that in cases founded on 
negligence the burden of proving it affirmatively rests on the plaintiff 
throughout, and that when a' bailee is sued for a negligent loss or 
injury, mere proof of the loss or injury does not alone make a prima 
facie case. But the better opinion, supported by the weight of au- 
thority, holds that while the burden of proving negligence rests upon 
the plaintiff, and does not shift throughout the trial, the burden of pro- 
ceeding does shift, and that where the plaintiff has shown that the plain- 
tiff has received the property in good condition, and fails to return it, 
or returis it injured, he has made out a prima, facie case of negligence." 
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Note that  the language is  that  this rule prevails i n  "every bailment." 
Expressions in  Brick v. R. R., 145 N. C., 203, and in  Kindley v. R. R., 

151 N. C., 207, apparently i n  conflict with this view, are based on the 
facts of those cases which are unusual and extraordinary. 

The  burden of proof was not involved in  either case. The Brjclc cme 
was determined upon the ground that  the facts developed were a fraud 
on the  carrier, and in  the Kindley case, all of the evidence being in, the 
court held there was no evidence of negligence. 

W e  therefore conclude that  his Honor was in  error i n  dealing (165) 
with the liability of the defendant as a carrier of baggage as 
such, but that  there was evidence for the consideration of the jury. 

New trial. 

Cited: Trustees v. Banking Co., 182 N.C. 303 (2c) ; Troder v. Bevill, 
215 N.C. 643, 644 ( l p )  ; Merchant v. Lassiter, 224 N.C. 346 (3c);  
Cigar Co. v. Garner, 229 N.C. 174 (3c). 

THOMAS D. WARREN AND THE PEOPLES BANK OF NEW BERN V. 6. E. 
HERRINGTON, BESSIE G. HERRINGTON, AND A. 0 .  NEWBERRY. 

(Filed 15 March, 1916.) 

1. Venue--Collateral Notes-IMortgages on Lands-Removal of Causes. 
Where an action is brought upon a note to obtaiii a personal judgment 

against the maker and for the sale of the collateral hypothecated, and i t  
appears that among the collateral is a note secured by a mortgage on 
lands situated in a different county from that of the venue, but no relief 
by foreclosure of the mortgage is sought, the sale of the collateral does 
not affect any interest in the land which would require that the action be 
btought in the county where the land is situated, and a motion to remove 
the cause on that ground is properly denied. 

1;. Judgments-Estoppel-Venue-Collateral Kotes-Mortgages on Lands 
-Foreclosnre. 

Where under a decree of court a collateral note secured by a mortgage 
on lands is sold, the lands situated in a different county from that of the 
Yenue of the action, the defendant will be precluded from setting up de- 
fenses to the note, such as payment and the like, but not from pleading, 
in the suit to foreclose the mortgage, any proper defense peculiar to the 
mortgage itself, such as a denial of its validity, fraud in its execution, or 
lack of privy examination of the wife, etc. 

APPEAL by defendant from Bond, J., a t  November Term, 1915, of 
CRAVEN. 
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This is a motion by defendants C. E. and Bessie G. Herrington to 
remove this cause to Carteret County. The motion was denied, and 
said defendants appealed. 

Guion. & Guion for plaintiffs. 
C. R. Wheat ley ,  Abernethy & Davis  for defendants.  

BROWN, J. The basis of the motion is that this is substantially an 
action for the foreclosure of a mortgage of real property and that the 
lands described in the mortgage are situated in Carteret County. I t  is 
admitted that if it is not an action to foreclose a mortgage the action 
is properly brought in Craven County, the residence of plaintiffs. 

The facts are that the defendant A. 0. Newberry, being indebted to 
the plaintiff Peoples Bank of New Bern, executed his promissory 

(166) note with coplaintiff, T. D. Warren, as surety thereon, and as 
collateral security to this note pledged and deposited certain 

chattel and real estate mortgages and notes, the collateral note providing 
that in default in the payment of the principal note the bank might 
proceed to sell at  public or private sale the collaterals hypothecated. 
Among the collaterals are certain notes executed by the defendants Her- 
rington and wife jointly, secured by a mortgage executed by them on 
lands in  Carteret County. There are a number of chattel mortgages 
and other real estate mortgages assigned to the plaintiff bank as col- 
lateral security for the Newberry note that are listed in the exhibits 
attached to the complaint. 

The paper-writing, signed by Newberry, assigning these several notes 
and mortgages as collateral security to Newberry's note, is called, in 
bank parlance, a "collateral note," and contains a power of sale authoriz- 
ing the bank, its president or cashier, to sell the collateral notes and 
mortgages at  public or private sale and a'ssign the same to the pur- 
chasers. 

Instead of selling the collateral under the power of sale, the plaintiff 
bank seeks to have all the collateral, including the notes and mortgage of 
Herrington and wife, sold under judicial decree by a commissioner and 
the proceeds applied to payment of Newberry's note. Plaintiff does 
not ask to foreclose the Herrington mortgage. Whoever purchases the 
ITerrington debt can do that by proceedings in foreclosure in Carteret 
County. The fact that in the complaint the bank asks for a personal 
judgment against Herrington and wife, the joint and several obligors on 
the note, does not convert this into an action to foreclose the mortgage 
securing such note. 

At common law, and in this State prior to 1868, a bill to foreclose a 
mortgage must filed in a court of equity, but the owner of the note 
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secured could proceed in a court of law to obtain a personal judgment 
on the note. I t  is true, the plaintiff could not sell the mortgaged prop- 
erty under such execution. That could only be done by foreclosure pro- 
ceedings in equity; but he could sell any other property of the debtor 
under his execution. 

I n  Qonnor v. Dillard, 129 N. C., 50, relied upon by defendants, the 
action was to subject a certain tract of land in Nash County under a 
judgment lien to the payment of a note. The Court held that it was 
substantially an action to foreclose a mortgage. But Justice Clark said 
expressly that "If the action had been for a mere personal judgment, 
though on a mortgage note, it could have been brought where the plain- 
tiff resides, and docketing the judgment would not convey to plaintiff 
any estate in the debtor's land." 

And in Council v. Bailey, 154 N. C., 59, Justice Walker says: "It is 
true, a mortgagee may sue for his debt without asking for a foreclosure, 
and collect his money by execution upon his judgment." 

The exact point is decided adversely to defendant in  Max v. (167) 
Harris, 125 N. C., 345 : ' T h e r e  an agent for sale of goods gives 
a note and mortgage to secure his contract, and is sued for a breach 
thereof, but no remedy is asked upon the mortgage and none is giren, 
the action is properly brought in the county where the plaintiff resides, 
although the land is in another county, where the defendant resides." 

The Court says further: "That the removal was properly refused, as 
we do not see how the present action affects in any way the land in 
Orange County. I t  does not ask a foreclosure." The case of Council v. 
Bailey, 154 N. C., 54, does not in the least militate against what we 
have here said. That was an action for specific performance, and i t  
was held that ('When it appears from the complaint in an action to 
enforce specific performance by the vendee of a contract to convey lands 
that a court of equity would decree a vendor's lien on the land and 
order i t  sold for the payment of the purchase price, if the alleged facts 
were established, the suit partakes in substance of the nature of one 
for the foreclosure of a mortgage, and is removable to the county i n  
which the land is situated. Revisal, see. 419." 

I n  that case Mr. Justice Walker holds that "In a suit for specific 
performance brought by the vendor the measure of the kind of relief a 
court of equity will grant is not necessarily determined or controlled 
by the relief demanded in the complaint, but by the facts set out i n  
the pleadings." To the same effect is Bnber v. Hclnie, 163 N. C., 588. 

I n  the case at  bar the plaintiff not only does not seek to foreclose the 
defendant's mortgage, but does not set out in  the complaint any facts 
upon which a decree of foreclosure could be based. 
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DEAVER v. LUMBER Co. 

I t  is true, as contended, that the defendants Herrington and wife will 
be precluded by a judgment in this action upon the note from setting 
up any further defenses to the note, such as payment and the like. They 
have opportunity and must do that now or ever after hold their peace; 
but they would not be estopped from pleading in  a suit to foreclose the 
mortgage any proper defense peculiar to the mortgage itself, such as a 
denial of its validity, fraud in its execution, or lack of privy examina- 
tion of the wife, etc. 

The motion to remove was properly denied. 
Affirmed. 

Cited:  Jones  v .  R. R., 193 N.C. 595 ( l c )  ; Mortgage Co. v. Long,  
205 N.C. 535 (Ic) .  

J. I. DEAVER v. ENTERPRISE LUMBER COMPANT. 

(Filed 15 March, 1916.) 

Deeds and Conveyances-Timber-Remaining Interests-Description. 
One having acquired one-third of the standing timber upon lands to be 

cut, etc., in ten years, afterwards acquired a deed from the then owner 
of the entire tract of land, in which the timber conveyed was described 
as "all the interest of the party of the first part in said timber, one-third 
of said timber having been conveyed," etc., for a period of twenty years. 
Held, the grantee acquired full title of his grantor in all of the timber 
for the stated period of twenty years. 

APPEAL by defendant from Allen,  J., at January Term, 1916, of 
DUPLIN. 

Gaivin & Wallace for pla-intiff .  
S tevens & Beasley for defendant.  

CLARK, C. J. The following are the agreed state of facts: Isaac 
Kornegay, Zilphia A. Kornegay, and Mary E. Kornegay were owners in 
fee and tenants in  common of the land described in the complaint. On 
18 March, 1892, Isaac Kornegay executed a conveyance of the timber on 
said land to S. Q. Collins for the period of twenty years, and by mesne 
conveyances the interest of said Collins passed to the Cape Fear Lumber 
Company, who owned the same on 31 May, 1902, and until after 14 
October, 1908. 

On 31 May, 1902, John H. Westbrook, who had become the owner by 
mesne conveyances from the said Isaac, Zilphia, and Mary E. Kornegay 
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DEAVER Q. LUMBER Co. 

of the lands described in the complaint under a deed "excepting one- 
third interest in the timber sold by Isaac Kornegay to S. &. Collins," 
conveyed to the Cape Fear Lumber Company ('all the timber of every 
description of and above the size of 1 2  inches in diameter at  the base, 
when, cut, now standing or growing or which may be lying, standing, 
or growing during the ensuing term of twenty years upon the following 
described tract of land" (here follows the description), adding at the 
end thereof: "The said lands are known as the Isaac Eornegay lands, 
and the timber herein conveyed is a71 the interest of the party of the 
first part in said timber, one-third of said timber having already been 
conveyed to S. Q. Collins by Isaac Kornegay and now owned by the 
Cape Fear Lumber Company." Then followed a general warranty. 
This was recorded 6 June, 1902. 

On 14 October, 1908, the said Westbrook executed to the plaintiff J. I. 
Deaver a deed in fee for the land described in  the complaint. There- 
after the Cape Fear Lumber Company conveyed all its interest in 
the timber on said lands to the Enterprise Lumber Company, (169) 
who on 1 May, 1913, entered on said tract and cut and removed 
all the timber thereon above the prescribed size. 

The plaintiff contends that he is entitled to one-third in value ($300) 
of the said timber removed by the said defendant, which it is agreed was 
worth $900. 

The decision in this case depends upon the construction of the above 
timber deed executed on 31 May, 1902, by John H. Westbrook to  the 
Cape Fear Lumber Company, in which he conveyed the timber on said 
land for the period of twenty years, with the privilege to cut and 
remove the same, with the following description: "The timber herein 
conveyed is all the interest of the party of the first part in said timber, 
one-third of said timber having already been conveyed to S. Q. Collins 
by Isaac Kornegay and now owned by the Cape Fear Lumber Com- 
pany." 

I t  is apparent from this that Westbrook conveyed all his interest in 
said timber, subject only to what had already been conveyed by Isaac 
Kornegay to Collins, and which was then already owned by Cape Fear  
Lumber Company. What was the interest of Westbrook at that time? 
He  had title in fee to all the timber, subject only to aforesaid conveyance 
of one-third, which would expire on 18 March, 1912. He conveyed "all 
his interest" for twenty years and put the title thereto in the Cape 
Fear Lumber Company as absolutely as he owned it himself. Murphy v. 
Murphy, 132 N. C., 360. He  conveyed to the Cape Fear Lumber 
Company all the timber "now standing or growing, or which may be 
lying, standing, or growing during the ensuing twefity years" on said 
tract, except the interest therein which the grantee had already acquired 
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in one-third of the timber, which would expire in less than ten years 
from that date. That is to say, the grantor owned the fee-simple inter- 
est in the timber, subject to the previous conveyance of one-third thereof 
for the unexpired ten years. As he conveyed "all his interest" to the 
gape Fear  Lumber Company by the conveyance, the latter acquired the 
absolute interest for twenty years in  two-thirds and the interest in  the 
other third after the expiration of the one-third interest on 18 March, 
1912. It is not reasonable to suppose that the grantee, the Cape Fear 
Lumber Company, which already owned one-third of the timber under 
a lease which would expire in  less than ten years, took a conveyance of 
the other two-thirds interest for twenty years and left the reversion in 
this one-third after the expiration of the ten years lease (which the 
grantee already held) untouched. The grantor described his interest 
in  the timber as entire except as to said unexpired ten years lease, and 
conveyed "all his interest" for twenty years. 

The Cape Fear Lumber Company having conveyefi to the defendant, 
i t  was within its right in cutting the timber after 18 March, 1912, 

(170) by virtue of the aforesaid conveyance of Westbrook in March, 
1902, of "all his interest" in said timber. 

Upon the facts agreed, the judgment should have been entered in 
favor of the defendant. 

Reversed. 

FRANK J. FAISON, EXECUTOR, ET ALS. v. F. F. MIDDLETON ET ALS. 

(Filed 1.5 March, 1916.) 

1. Wills-Residuary Clause-Interpretation. 
No particular mode of expression is necessary to constitute a residuary 

clause in a will, and while the words "rest," "residue," or "remainder" 
are commonly used for  the purpose, naturally placed at the end of the 
dispositive portion of the will, all that is required is an adequate desig- 
nation of what has not been otherwise disposed of; and the fact that a 
provision so operating is not spoken of in the will as the residuary clause 
is immaterial. 

8. Same-Intent. 
A residuary clause in a will should be construed so as to prevent an in- 

testacy as to any part of the testator's estate, unless there is an apparent 
intent to the contrary, plainly and unequivocally expressed in the writing. 

3. Wills-Residuary Clause-Property Devised-Realty-Statutes. 
General words in a residuary clause of a will, "all of the residue," etc., 

embrace every species of property, whether real or personal, owned by the 
testator at  his death, unless restricted by the context. Revisal, sec. 3142. 
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4. Will&Residuary Clause-Devise in Blank-Interpretation. 
A devise of land "to my ................................. " without naming the devisee, 

followed by a residuary clause of the will, "that all of the residue of 
my estate be sold, and if there should be any surplus over the payment 
of debts and expenses, that such surplus be equally divided and paid 
over" to certain named persons: Held, the faiIure to name the devisee 
brings the devise within the terms of the statute as to void devises, or 
those incapable of taking effect, and the property devised will go to the 
residuary legatees, and not to the heirs at  law. 

APPEAL by defendant from Connor, J., at September Term, 1915, of 
SAMPSON. 

The suit was brought in  order that the executor of L. P. Faison may 
be advised as to how to execute the trusts declared in  his will, which is as 
follows : 

I, L. P. Faison, of the aforesaid county and State, being of sound 
mind, but considering the uncertainty of my earthly existence, do make 
and declare this my last will and testament. 

1. My executor, hereinafter named, shall give my body a (171) 
decent burial, suitable to the wishes of my friends and relatives, 
and pay all funeral expenses, together with my just debts, out of the 
first money which may come into his hands belonging to my estate. 

2 .  Give and devise to mv.. ........................... the tract of land on which 
I now reside, containing 648 acres, for his natural life, and after his 
death to his heirs. 

3. My will and desire is that all of the residue of my estate shall be 
sold and the debts owing to me collected, and if there should be any - 
surplus over and above the payment of debts and expenses, that such 
surplus be equally divided and paid over to my nephew L. P. Faison, 
Mary B. Pigford, and Bettie Bauman, Mary Haywood Middleton, 
Willie A. Middleton, Jennie Middleton. 

4. I hereby constitute and appoint brother F. J. Paison my lawful 
executor, to all intents and purposes, to execute this my last will and 
testament, according to the true intent and meaning of the same, and 
every part and clause thereof, hereby revoking and declaring utterly 
void all other wills and testaments by me heretofore made. 

I n  witness whereof I, the said L. P. Faison, do hereunto set my hand 
and seal this day. L. P. FAISON. [SEAL] 

The principal question propounded to the court is whether the tract of 
land containing 648 acres, and mentioned in the second section of the 
will, goes to the heirs or next of kin, as undisposed of property, or is 
inchded in the residuary clause, there being no devisee named in said 
s.e.cmd ,section. The court was of opinion that it was embraced by the 
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residuary clause, and adjudged that i t  be sold by the executor and the 
proceeds applied and the surplus thereof divided as directed in the third 
section of the will. Defendants appealed. 

Grady & Graham and H. E. Faison for plaintiff. 
Butler & Herring for defendant. 

WALKER, J., after stating the case: The contention of the plaintiffs 
is that the 648 acres of land described in  the second section of the will 
falls into the residue, which in  law embraces all property, both real 
and personal, not otherwise disposed of, while the defendants say that 
the testator died intestate as to the said land, and it, therefore, descends 
to them as his heirs. We are of the opinion that the ruling of Judge 
Connor was the correct one. A few general principles, gathered from 
the text-writers and decisions upon the scope and effect of residuary 
clauses will throw much light upon the question presented to us and 
aid in our investigation of it. 

"Residue" meaning that which remains, no particular mode of ex- 
pression is necessary to constitute a residuary clause. The words 

(172) "rest," "residue," or "remainder" are commonly used in  the 
residuary clause, whose natural position is at  the end of the dis- 

posing portion of the will; but all that is necessary is an adequate desig- 
nation of what has not otherwise been disposed of, and the fact that a 
provision so operating is not called the residuary clause is immaterial. 
I t  is a general rule always to construe a residuary clause so as to prevent 
an intestacy as regards any part of the testator's estate, unless there is 
an apparent intention to the contrary. Consequently, where the will 
contains a general residuary clause, in  order to exclude a particular 
thing belonging to the testator, and not otherwise disposed of, a plain 
and unequivocal intention on the part of the testator to exclude that 
property from the operation of the clause must be manifested; an am- 
biguous residuary clause being construed !broadly rather than narrowly. 
But where i t  is manifest, from the expressed words of the will, that the 
gift of the residuum is confined to that of a particular fund or descrip- - 
tion of property, or to some certain residuum, the residuary legatees 
will be restricted to what is thus particularly given. General words in 
a residuary clause carry every estate or interest of the testator which 
is not expressly or by necessary implication excluded from its operation. 
A general residuary clause will cover everything which is not otherwise 
well disposed of in other parts of the will. I t  includes property ex- 
cepted from other gifts, but not property otherwise disposed of by will. 
General words in a residuary clause, such as "all the rest, residue, and 
remainder" of testator's estate, will embrace every species of property, 
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whether real or personal, unless restricted by the context. Land can 
be passed by the residuary clause without a specific description. While 
prior to modern legislation the operation of a residuary clause upon 
realty differed materially from its operation on personalty, owing to the 
testator's inability to devise subsequently acquired realty, and to the 
rule that the heirs should be favored at  the expense of a devisee, which 
led to intestacy in the case of lapsed devises, under the present statutes 
the realty owned by the testator i t  the time of his death, and no other- 
wise disposed of, passes under a general residuary clause whose language 
is broad enough to include real estate. A general residuary bequest 
carries lapsed and void legacies, and property which is the subject of a 
devise which fails by reason of a misdescription. 40 Cyc., 1563 to 1570; 
Qardner on Wills, 418. I t  is provided by statute that "Unless a contrary 
intent shall appear by the will, such real estate or interest therein as 
shall be comprised or intended to be comprised in any devise in such 
will contained, which shall fail or be void by reason of the death of the 
.devisee in the lifetime of the testator, or by reason of such devise being 
contrary to law, or otherwise incapable of taking effect, shall be in- 
cluded in the residuary devise (if any) contained in such will." Acts 
of 1844, ch. 88, sec. 4 ;  Revisal, see. 3142. I f  we regard item 2 
as no devise at all, because no devisee is named therein, or as a (173) 
.devise which has failed because incapable of taking effect, we 
think the judgment of the court was correct. 

I f  the tract of 648 acres was not devised, it constituted a part of the 
testator's estate at  his death. when his will took effect; and if it was 
devised, and the devise is incapable of taking effect, then i t  goes to the 
plaintiffs as a part of the residue under and by force of the statute. 
What  thp construction of this will would be if it were not for the above 
enactment we need not say, but it is clear, we think, that the statute 
gives the land in question to the plaintiffs, and similar statutes have 
been so construed in other States. "A general residuary clause carries - 
property a devise of which has failed by reason of misdescription." 
Eclcford v. Eclcford, 53 N. W .  (Iowa), 345. "Where a testatrix, by 
mistake, recited that she had settled a particular property upon a certain 
person, which was not the fact, the property being still at her disposal, 
and the will contained a residuary bequest, the property mentioned as 
having been settled passes to the residuary legatee." Gardner on Wills, 
418; In  re Bagot, L. R. 3, Ch. Div. (1893)) 348. I t  was said in the case 
last cited : "One must bear this in mind, that there is a great difference 
between the view from which one approaches any specific gift and the 
view from which one approaches a residuary gift for the purposes of con- 
struction. I n  order to ascertain what is given, or whether any particular 
thing is well given, by a specific gift, you must look to see whether that 
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particular item is included. The question is whether it is included or 
not; but once given a residuary gift large enough in its language to 
comprehend residue, the question is, not what is included, but what is 
excluded; and you must find words sufficiently large, sufficiently definite, 
sufficiently distinct, to enable you to say that some item is excluded, so 
that, to use the language of one of the authorities, what hitherto has 
purported to be the residuary gift is reduced to the level of a specific 
gift, and ceases to be a residuary gift." The following expression, hav- 
ing the same force and effect as that quoted, was used in aosea v. 
Skirmer, 67 N. Y.  Suppl. at p. 529: "The law does not favor a condi- 
tion of intestacy, and the courts are, therefore, slow to adopt a construc- 
tion which would lead to any such result in whole or in part. I n  this 
case the residuary clause is as broad and sweeping as any such pro- 
vision well could be, and, under familiar principles, embraces all per- 
sonal property of which the testator was possessed at the time of his 
death that had not been elsewhere in his will effectively disposed of.'' 
"We should, if possible, give to the language of the testator a con- 
struction which will render the instrument operative rather than invalid, 
and an interpretation that will produce intestacy as to any part of the 
estate is to be avoided, if possible." Meeks v. Meeks, 161 N. Y .  at p. 70. 
"A general residuary clause includes in its gift any property or interest 

in the will which, for any reason, eventually falls into the general 
(174) residue. I t  will include legacies which were originally void, 

either because the disposition was illegal or because for any other 
reason i t  was impossible that it should take effect; and i t  includes such 
legacies as may lapse by events subsequent to the making of the will. I t  
operates to transfer to the residuary legatee such portion of his property 
as the testator has not perfectly disposed of. No one supposes that he 
has failed in  his intention to dispose of all of his property by his will, 
and the courts should endeavor to make out such an intention and to 
uphold the testamentary plan, so that the testator may not, as to some 
of his estate, have died intestate. We think, in  the present case, that the 
testatrix has expressed herself with absolute clearness in making a gen- 
eral residuary disposition of her property, and that i t  carries with i t  
everything of which she died possessed and which was not otherwise 
effectually disposed of." Rilcer v. Cornwell, 113 N. Y .  at p. 124. I t  
was said in Floyd v. Carow, 88 N. Y .  at p. 568, that "a general resid- 
ua'ry devise carries every real interest, whether known or unknown, 
immediate or remote, unless i t  is manifestly excluded. The intention to 
include is presumed, and an intention to exclude must appear from 
other parts of the will, or the residuary devisee will take." Gardner on 
Wills, p. 418, states the same rule. 
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We must construe this will not by the intention which existed in the 
mind of the testator, but according to that which is expressed in  the 
will. We should eschew mere conjecture and gather the weaning only 
from the words. Hmitk v. Bell, 6 Peters (U. S.), 74. The language of 
this will clearly indicates a purpose to dispose of all the testator's 
property. The statute of 1844 was enacted for the very reason that 
under the former rule such an intention would, perhaps, be disappointed, 
and, therefore, it was broadly conceived and comprehensively worded, 
and i t  was intended that the "residue" should include all the estate of 
the testator which he owned at his death, when the will took effect, 
including any devise which had lapsed, become void, or otherwise 
incapable of taking effect. "In order that a beneficiary may take under 
a will, he must be designated therein, either by name or by description, 
with such certainty that he can be readily identified, and distinguished 
from every other person; otherwise the devise or bequest is void for un- 
certainty." 40 Cyc., 1445. I f  this be so, then the failure to  name a 
devisee would bring this case fairly within the terms of the statute as to 
void devises or those incapable of taking effect. The testator doubtless 
intended to insert the name of a devisee; but having failed to do so, the 
devise failed or became void and of no effect. In the matter of Miller, 
161 Pv'. Y., 71, 77; Gardner on Wills, p. 419. The object of the statute 
and the change from the old law is well stated in Schouler on Wills, 
see. 521: "As for a residuary or general devise of real estate, the rule 
has not corresponded in construction to that of the residuary be-, 
quest. I n  the first place, the old law permitting a testator to de- (175) 
vise only the real estate to which he was actually entitled when 
the will was made, and none acquired subsequently, i t  followed that the 
devise, however general in terms, was in effect specific; or rather i t  dis- 
posed specifically of what was not already expressed to be given hy the 
will. On general principle, the heir at  law was favored as much as 
possible, even to the detriment of a residuary devisee; the heir and not 
the residuary legatee took the advantage; and, in fact, whether a devise 
lapsed or was void ab initio, the residuary devise did not absorb it. This 
rule has produced some refinements of construction which are no 
longer of much consequence; for modern legislation both in England 
and America puts personal and real estate on substantially the same 
footing in this respect, treating both lapsed and void devises as accruing 
prima facie to the residuary fund; so that consequently the residuary 
devisee or legatee shall take the essential benefit unless the will discloses 
an intent to the contrary. Moreover, in England and our several States 
after-acquired real estate may pass by a will, and the instrument may 
speak with reference to all property, real or personal, as of the date 
when it comes into operation, or, in other words, when the testator dies. 



I N  THE SUPREME COURT. [I72 

Under the statute policy, therefore, which applies to wills made within 
the last half-century or more, the analogies of legacies and devises 
fairly harmonize in  construction so far  as residuary gifts are concerned. 
The intention to carry lapsed and void devises, as well as estate undis- 
posed of, to the residuary devisee is not to be defeated in  construction 
by expressions like "all other land" or "all land not hereinbefore de- 
vised." 

The case of Lea v. Brown, 56 N. C., 141, cited by defendant, is 
apparently against the view we have taken, but it was criticised, if not 
overruled, in Saunders v. Saunders, 108 N. C., 327, for the reason that 
the learned Chief Justice had evidently overlooked the statute (Laws 
1844, ch. 88; Rev. Code, ch. 119, see. 8, Revisal, 3142)) or because the 
residuary clause itself may have been so worded as to exclude the idea 
that the testator intended that i t  should include the particular property. 
Nor does the case of Holton v. Jones, 133 N. C., 399, apply, a's there a 
contrary intention was clearly expressed in the will. 

Our opinion is that the case is governed by the terms of the statute, 
and the conclusion of the court is therefore sustained. 

Affirmed. 

Cited: Ford v. McBrayer, 171 N.C. 425 (4c) ;  Baker v. Edge, 174 
N.C. 104 (4; Crouse v. Barham, 174 N.C. 462 (2c) ; V a n  Winkle v. 
Missionary Union, 192 N.C. 134 ( I c ) ;  Tate  v. Amos, 197 N.C. 162 
(2c) ; Stevenson v. Trust Co., 202 N.C. 96 ( l c )  ; Case v. Biberstein, 
207 N.C. 515 (3c) ; Trust Co. v. Cowan, 208 N.C. 238 (4c) ; Rigsbee v. 
Rigsbee, 215 N.C. 759 (2d) ; Walsh v. Priedman, 219 N.C. 158 ( l c )  ; 
Perguson v. Perguson, 225 N.C. 378, 379 (3c) ; Cannon v. Cannon, 225 
N.C. 622 ( j )  ; Jones v. Jones, 227 N.C. 430 (3c) ; Trust Co. v. Shelton, 
229 N.C. 155 (4c) ; St. Mary's School v. Winston, 230 N.C. 329 (3d). 

NORFOLK AND SOUTHERN RAILROAD COMPANY v. S. L. DILL, JR. 

(Filed 15 March, 1916.) 

1. Limitations of Actions-Pleadings-Amendments-Court's Discretion. 
It  is within the reasonable discretion of the trial judge to allow amend- 

ments to pleadings when their allegations are germane to the original 
action, involving substantially the same transaction and presenting no 
real departure from the demand as originally stated, and when allowed 
it shall have reference to the original institution of the action. 
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2. Same-Magistrates' Courts-Appeal-Carriers of Goods-Counterclaim. 
Where a carrier sues to  recover its freight charges on a car-load of 

flour, before a justice of the peace, it is within the discretionary power of 
the Superior Court judge, on appeal, to permit the defendant to amend so 
as to allege damages, by way of counterclaim or offset, to the same 
shipment of flour, arising from the negligence of the carrier; and when 
allowed it will shut off the plaintiff's plea of the statute of limitations 
when the suit, as originally constituted, had been brought in the time 
specified. 

CIVIL ACTION tried on appeal from a justice's court, before Bond, J., 
and a jury, at October Term, 1915, of CRAVEN. 

The action to recover an amount claimed for freight on a car-load of 
flour to the amount of $115.50, and said to be due 22 December, 1910, 
wa's instituted before a justice's court in  said county on 18 July, 1913, 
and on general denial of liability the cause was tried and judgment 
given for plaintiff. On appeal to the Superior Court the cause came on 
for trial, as stated, before his Honor, W. M. Bond, judge, and a jury, 
a t  October Term, 1915, and, on motion, defendant was allowed to amend 
his pleadings so as to set up in defense of the action that the flour was 
wrongfully injured by plaintiff, and the injury thereto equaled or 
exceeded the amount of the freight charges sued on, to which order 
plaintiff duly excepted. 

Plaintiff then moved that it be allowed to answer said plea and set up 
the statute of limitations thereto. Motion denied, and plaintiff duly 
excepted. Plaintiff then entered a general denial to the counterclaims, 
reserving the exceptions entered. 

The jury rendered the following verdict: 
1. Did the Norfolk Southern Railroad Company haul the flour in  

question to New Bern, and, by agreement with defendant Dill, place the 
car of flour on the track of the Atlantic Coast Line? Answer: "Yes." 

2. What was the usual and lawful amount of freight for hauling said 
flour to  New Bern? Answer: "$115.50." 

3. Was said flour damaged by the negligence of the Norfolk Southern 
Railroad Company or prior transportation company in hauling the 
flour; and, if so, in what sum? Answer : "Yes; $130.25." 

4. I s  defendant S. L. Dill, Jr., indebted to the Norfolk (1'77) 
Southern Railroad, plaintiff, over and above defendant's counter- 
claim ; and, if so, in  what sum ? Answer : "NO." 

Judgment on the verdict that defendant go without day, and plaintiff 
excepted and appealed. . 

L. J. M o o r e  f o r  plaintiff. 
N o  counsel for defendant. 
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HOKE, J. I n  Lefler Bros. v. Lane Co., 170 N. C., 181, speaking to 
the power of amendment now vested in the Court, and its proper exer- 
cise, the Court said: "Under the statutes regulating our present system 
of procedure, Revisal 1905, see. 507 et seq., and numerous decisions con- 
struing the same, the power of amendment has been very broadly con- 
ferred and may and ordinarily should be exercised in "furtherance of 
justice," unless the effect is to add a new cause of action or change the 
subject-matter thereof, and our cases on the subject hold that where 
the amendment is germane to the original action, involving substan- 
tially the same transaction and presenting no real departure from the 
demand as originally stated, it shall, when allowed, have reference by 
relation to the original institution of the suit," citing, among other 
cases, Renn v. R. R., 170 N. C., 128; Joyner v. Earley, 139 N. C., 49; 
Lassiter v. R. R., 136 N. C., 89; Nims v. Blythe, 127 N.  C., 325; Parker 
v. Harden, 122 N. C., 111; King v. Dudley, 113 N. C., 167; Aaron v. 
Xmith, 96 N.  C., 389; Ely v. Early, 94 N. C., 1. I n  application of this 
wholesome principle, i t  has been expressly held in Thomas v. Ximpson, 
80 N. C., 4, and in other cases: "That i t  is competent for the Superior 
Court, on the trial of an appeal from a justice of the peace, to allow 
a defendant to set up a counterclaim not made on the trial before the 
justice." The Court was, therefore, well within its powers in allowing 
the defendant to set up his claim for damages by way of defense, a 
course open to defendant in such cases, Cheese Co. v. Pipkin, 155 N.  C., 
394; Hursf v. Evereft, 91 N. C., 399; and i t  might have gone further 
and allowed the plea' by way of counterclaim. 

I t  is urged for defendant that while the power of amendment has been 
liberally conferred under our present system, its proper exercise does 
not extend to allowing an amendment to the pleadings so as to intro- 
duce substantially a new cause of action or change the subject-matter 
of that first instituted, a'nd, further, i t  is held that when an amendment 
of this character has been made without objection, i t  is reversible error 
not to allow the adverse party to enter thereto all the defenses and 
pleas available to him under the law. These positions were recognized 
as sound in Lefler Bros. v. Lane Co., supra, and the authorities cited, 

a'nd have been directly approved in Gillam v. Ins. Co., 121 N. C., 
(178) 369, and Gill v. Young, 88 N. C., 58, and many other cases; but 

the present appeal does not come within any such principle. This 
was a suit for freight charges for $115.50, and the counterclaim, allowed 
only by way of defense, was for negligent breach of this very contract 
of carriage in putting the freight, a lot of flour, in a' leaky car and by 
reason of which i t  was greatly damaged. There was ample evidence of 
the validity of the claim, and the very long delay in suing for the freight 
charge, nearly three years, would seem to lend it support. I t  was not, 
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therefore, a distinct cause of action nor did it change the subject-matter, 
but grew out of the very transaction presented and involved i n  the orig- 
inal demand, and, as heretofore stated, it was in the power of the 
court to allow it, whether stated in  contract or tort, Reynolds v. R. R., 
136 N. C., 345, and by way of defense or counterclaim, and when 
allowed, in either aspect, it would be to shut off the plea' of the statute 
of limitations or refer the determination of that question to the time 
when the suit was first commenced. Lefler v. Lane, supra; Ely v. Early, 
9 4  N. C., 1-7; Brernble v. Brown, 71 N. C., 513; R. R. v. Parks, 86 
Tenn., 554; 25 Cyc., p. 312. 

We find, therefore, no reversible error in his Honor's rulings, and 
the judgment on the verdict is affirmed. 

No  error. 

Ci'ted: C a p p  v. R. B., 183 N.C. 187 (2e);  Dorsey v. Corbett, 190 
N.C. 785 ( Ic ) ;  Goins v. Xargent, 196 N.C. 481 (Ic)  ; Cotton Growers 
Asso. v. Tillery, 201 N.C. 533 (2e) ; Nassaney v. Culler, 224 N.C. 327 
(2e); Webb v. Egglesdrm, 228 N. C. 580 (2jp). 

JOHN TOOMEY ET AL. V. GOLDSBORO LUMBER COMPANY. 

(Filed 15 March, 1916.) 

1. Statutes-Interpretation-Intent-Amendatory Acts. 
Where a statute refers to a prior legislative enactment, and in the 

caption and body of the act purports to be amendatory, substituting and 
amending different sections, the legislative intent cannot be construed to 
repeal the former act. 

2. Same-Drainage Districts-Reference to Sections--Mistakes. 
The legislative intent as gathered from chapter 238, Laws 1915, being to 

amend chapter 442, Laws 1909, relating to the establishment of drainage 
districts, it is held that section 2 of the later act, repealing, as printed, 
section 2 of the former one, should, by correct interpretation, refer to 
section 11, upon the same subject-matter, i.e., the assessment of damages, 
and not to section 2 as printed, which sets out in detail the requirements 
of the petition, the method of obtaining jurisdiction of the parties, and 
provides for the appointment of viewers and of a drainage engineer, evi- 
dently Roman numerals in the later act being mistaken for the figure 11. 
Hence, the two acts should be construed together, so as not to repeal 
chapter 442, Laws 1909. 

APPEAL by plaintiffs from Wh,edbee, J., at February Term, (179) 
1916, of CRAVEN. 



I N  T H E  SUPREME COURT. [I71 

Civil action, tried on demurrer. 
This is a proceeding under the Drainage Act of 1909, ch. 442, Laws 

1909. 
The defendants demurred to the petition which was filed in accord- 

ance with section 2 of the act of 1909, upon the ground that section 2 
was repealed by chapter 238, Laws 1915, and that this rendered the act 
of 1909 inoperative. 

The Drainage Act of 1909 consists of forty sections. The first sec- 
tion confers jurisdiction on Clerks of the Superior Court to establish 
drainage districts, and the second sets out in  detail the requirements of 
the petition, the method obtaining jurisdiction of the parties, and 
provides for the appointment of viewers and of a drainage engineer. 
The third section prescribes the duties of the viewers, and this and the 
succeeding sections state the successive steps in  the proceeding, section 
11 being as follows: "It shall be the further duty of the engineer and 
viewers to assess the damages claimed by any one that is justly right 
and due to them for laud taken or for inconvenience imwosed because 
of the construction of the improvement, or for any other legal damages 
sustained. Such damage shall be considered separate and apart from 
any benefit the land would receive because of the proposed work, and 
shall be paid by the board of drainage commissioners when funds shall 
come into their hands." 

The act of 1915, ch. 238, is entitled "An act to amend chapter 442 of 
the Public Laws of 1909," and the material parts of i t  are as follows: 

"SECTION 1. That section 2 of chapter 442 of the Public Laws of 
1909 be and the same is hereby stricken out and the following sub- 
stituted and enacted in lieu thereof: 'It shall be the further duty of 
the engineer and viewers to assess the damages claimed by the owners 
of any land located in such a proposed drainage district, and to embrace 
in such assessment the value of any land actually taken and the in- 
jury done to any land not taken, including damage done to the growing 
mops and timber located thereon. as well as inconveniences suffered bv 
such landowners on account of such propoeed drainage or other im- 
provements. Such damages, when assessed and ascertained, shall be 
considered separate and apart from any benefits such land might 
receive because of the proposed improvements, and shall be included 
in the total cost of such i&provements, and collected in the manner 
provided for the collection of other moneys to  defray the costs of said 
improvements under the provisions of this act, a n d  when so collected 
shall be paid by the board of drainage commissioners to the person or 

persons entitled thereto.' 
(180) "SECTION 2. That section 16 of said act be amended as fol- 

lows: By inserting between the words 'assessed' and 'is,' in line 
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eight of said section, the words 'in the manner provided in  section 11 
hereof,' and between the words 'assessed' and 'is,' in line eleven of said 
section, the words 'in the manner hereinbefore provided.' " 

Judgment was entered sustaining the demurrer, and the pldntiffs 
appealed. 

Guiow, & Cuion for plaintiffs. 
D. E. Henderson, T.  D. Warren, and A. D. Ward for defendants. 

ALLEN, J. I t  is clear tha't the General Assembly did not intend to 
repeal the Drainage Law of 1909 by the act of 1915. 

I n  the first place, the act of 1915 purports in  the title and in  the body 
of the act to amend and not to repeal, and if the purpose had been to 
destroy, i t  would have repealed the act of 1909 instead of striking out 
a section of it. 

Again, in  the first section of the act of 1915 a new section is ah- 
stituted for a section of the act of 1909, and in  the second section there 
is an amendment to section 16 of the original act. 

Why call the act amendatory and why substitute a section in  the 
place of one i n  the act of 1909 and amend another, if the later act 
renders the first inoperative and void ? 

What, then, is the effect of the act of 19151 
I f  we follow the letter of the statute and substitute section 1 for 

section 2 of the act of 1909, i t  will be found that the subject-matter 
of the act of 1915 has no relation to that of section 2 of the a k  of 1909, 
and the later act will be made inharmonious and absurd, and i t  will 
have the further effect of incorporating as section 2 of the act of 1909 
what is already in  section 11 of the act in  a modified form. 

I f ,  therefore, the two acts are considered together and due considera- 
tion is given to the intent of the General Assembly to amend and not 
to repeal, i t  is manifest that "section 2" referred to in the first section 
of the act of 1915 was intended to be "section 11,'' the mistake doubt- 
less occurring in  printing, the figure 11 being taken for the Roman 
numeral 11. 

I f  so, have we the authority to give effect to the purpose and intent 
of the General Assembly, notwithstanding the mistake? Both reason 
and authority answer the question in  the affirmative. 

"It is an ancient maxim of the law, applicable to all written instru- 
ments alike, that falsa demonstratio non nocet cum de corpora cowtat. 
Accordingly, in the case of a statute the Court will inspect the whole 
act; if the true intention of the Legislature can be reached, the false 
description will be rejected as surplusage or words substituted in  the 
place of those wrongly used which will give effect to the law. For 
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(181) example, a word in a statute defining the boundaries of a county 
may be made 'north' instead of 'south' if i t  is clear that north 

was really intended. On the same principle a mistake in the date of 
the passage, or the title of an act of the Legislature, referred to by a 
subsequent amendatory act, will not prevent the operative effect of 
amendatory acts, provided the latter so particularly refers to the sub- 
ject-matter of the former as clearly to indicate the act intended to be 
amended; and if a later statute especially refers to a designated section 
of an earlier act, to which it can have no application, but there is another 
section of the prior act to which, and to which alone, in view of the 
subject-matter, the latter act can properly refer, it will be read accord- 
ing to the manifest purpose of the Legislature, and the misdescription 
will not vitiate." Black Interp. Laws, see. 38. 

"Legislative enactments are not to be defeated on account of mistakes 
or omissions, any more than other writings, provided the intention of 
the Legislature can be collected from the whole statute. I f  the mistake 
renders the intention doubtful, we may look to the title and preamble as  
well as the body or purview of the a'ct for assistance in arriving at  it, 
and not until all these fail can the act be held inoperative." Nazro v, 
Ias. Co., 14 Wisc.. 298. 

"If a section in  an amendatory act refers to a section of the act 
amended by number, and the section referred to does not express the 
legislative intent, but another section is found which does express that 
intent, the reference will be trea'ted as being made to the latter sec- 
tion." People v. Ring, 28 Cal., 266. 

I n  Palms v. Xhuwano, 61 Wisc., 217, the word "south" used in the  
legislative act defining the boundaries of a county was read "north"; i n  
Xtoneman v. WhaZey, 9 Iowa, 390, a subsequent act purported to repeal 
the sixteenth section of another act, and it was held that the repealing 
act referred ito the sixth section; and in  a case from 3 Utah, 334, a 
subsequent act referred to section 152 of a prior act, and i t  was con- 
strued to mean section 151. 

The question was fully considered by this Court in  Fortune v. Comrs., 
140 N. C., 328, and the Court there says. "A misdescription or misnomer 
in a statute will not vitiate the enactment or render i t  inoperative, pro- 
vided the means of identifying the person or thing intended, apart from 
the erroneous description, are clear, certain, and convincing.' Black 
Interp. of Laws, see. 558. Under this rule we may call to our aid any- 
thing in the act itself, or even in the alleged erroneous description, 
which sufficiently points to something else as furnshing certain evi- 
dence of what was meant, though the reference to the extraneous matter 
may not in itself be full and accurate. The rule, even when literally 
or strictly construed, does not require that the erroneous description 
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shall be altogether rejected in making the search for the true 
meaning; but i t  may be used in connection with anything outside (182) 
of the statute to which it refers and which itself, when examined, 
makes the meaning clear. The erroneous description may in this way 
be helped out by extraneous evidence. Black, supra, sec. 38. But ours 
i s  not so much an erroneous as an inaccurate description, and the ques- 
tion is whether its words are adequate to express with sufficient cer- 
tainty the intention of the Legislature. I t  has been held that if a later 
act expressly refers to a designated section of an earlier one, to which i t  
can have no application, but there is another section of the prior act 
t o  which, and to which alone, in view of the subject-matter, the later 
act can properly refer, i t  will be read according to the manifest purpose 
of the Legislature, and the misdescription will not prevent the reason- 
able construction that the Legislature intended to refer to the latter 
section. School Directors v. School Directors, 73 Ill., 249 ; Plank Road 
Co. v. Reynolds, 3 Wisc., 258; Black, supra, sec. 38." 

This case has been approved in Comrs. 21. Stedman, 141 N. C., 451; 
8. v. Lewis, 142 N. C., 651; McLeod v. Comrs., 148 N.  C., 86; Pullen 
v. Comrs., 152 N.  C., 558; Murphy v. Webb, 156 N. C., 407, and in 
the  last case the language which we have cited from Fortune v. Comrs., 
is quoted and approved. 

We are, therefore, of opinion that the two acts can stand together, 
and that section 2, referred to in the act of 1915, means section 11 of 
the act of 1909. 

Reversed. 

Cited: S. v. Maslin, 195 N.C. 539 ( l c )  ; S. v. Sizemore, 199 N.C. 
690 ( lc) .  

E L M  CITY LUMBER COMPANY V. ATLASTIC COAST LINE RAILROAD 
COMPANY. 

(Filed 1.5 March, 1916.) 

Carriers of Goods-Bills of Lading-Inspection-Rejection of Shipment- 
Damages. 

Where a bill of lading for a car-load shipment of hay contains a clause 
prohibiting its inspection unless prorided for by law or permission is 
indorsed on the bill of lading, and there is evidence that the consignee in- 
spected the hay and rejected it for inferiority to that purchased, without 
evidence that the carrier knew of or permitted the inspection: Held, a 
verdict denying recovery against the carrier will not be disturbed on 
appeal. In this case semble, a circular-letter from the consignor author- 
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izing inspection was sufficient to permit the consignees to do so, and re- 
lieve the carrier from liability. 

APPEAL by plaintiff from Bond, J., at October Term, 1915, of 
CRAVEN. 

(183) Civil action tried upon these issues: 
1. Did the defendant railroad wrongfully allow inspection 

of the car of hay at  Bennettsville, S. C., by consignee MacLean & 
Groom ? Answer : "No." 

2. Did defendant wrongfully allow inspection of the car of hay a t  
Robersonville, N. C., by consignee R. L. Smith & Go.? Answer: "No." 

3. Would MacLean & Croom, consignees, have paid the draft and 
taken the hay shipped to them at Bennettsville, S. C., without inspec- 
tion ? Answer : '(No." 

4. Would R. L. Smith & Go., consignees, have paid the draft and 
taken the hay consigned to them at Robersonville, N. C., without in- 
spection ? Answer : "No." 

5.  What damage, if anything, is plaintiff entitled to recover of the 
defendant ? Answer : "Nothing." 

From the judgment rendered, plaintiff appealed. 

E. M.  Green, R. A. Nunn for plaintiff. 
Moore & Dunn for defendant. 

BROWN, J. The plaintiffs shipped two car-loads of hay by defendant, 
one to MacLean & Croom, Bennettsville, S. C., and the other to R. L. 
Smith & Go., Robersonville, N. C., under bills of lading containing this 
clause: "Inspection of property covered by the bill of lading will not 
be permitted unless provided by law or unless permission is indorsed 
on the original bill of lading or given in writing by the shipper." 

The plaintiff sues to recover damages for a breach of this stipulation 
by defendant. 

1. As to the shipment to Bennettsville. The court might well have 
instructed the jury upon plaintiff's evidence to answer the issues as they 
did, as no evidence was offered by defendant. The plaintiff introduced 
J. A. MacLean, of the firm of MacLean & Croom, who testified that he 
inspected the hay, and that i t  was not timothy hay, the kind con- 
tracted for, but orchard grass; that he inspected it by authority of plain- 
tiff, who sent witness a circular-letter dated 9 February, making a price 
on hay with leave for inspection. This letter is in evidence and contains 
the words: "We guarantee our grade and weight, and bill all cars 
inspection permitted." 

2. As to the Robersonville shipment. A. S. Robinson testified for 
plaintiff that the shipment of hay to R. L. Smith was for their joint 
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account;  t h a t  t h e  contract called f o r  No. 1 timothy h a y ;  t h a t  he  in- 
spected th i s  h a y  without  au thor i ty  of the  defendant, b u t  a t  Smith 's  
request; t h a t  it was  not  t imothy  hay, bu t  p ra i r ie  grass. There  is  n o  
evidence whatever t h a t  defendant's agent authorized Robinson 
t o  enter  t h e  car  and  make  inspection, o r  t h a t  defendant was (184) 
gu i l ty  of a n y  negligence i n  fai l ing to  prevent it. 

T h e  general circular-letter i n  evidence a n d  issued by plaintiff t o  al l  
i t s  customers might  well permit  inspection a t  Robersonville, as  well a s  a t  
Bsnnettsville; bu t  it is  no t  necessary to rest the case on  t h a t  ground. 

N o  error. 

WARREN COUNTY GO-OPERATIVE ASSOCIATION COMPANY 
v. W. B. BOYD. 

(Filed 15 March, 1916.) 

1. Corporations - Subscriptions-Special Terms-Conditions Precedent- 
Liability of Subscriber. 

One who before the enactment of Laws of 1915 g h e s  his subscription 
note to a corporation for shares to be issued, conditioned that  the pro- 
posed corporation should do business according to a certain system, the 
Rochdale system in this case, subscribes thereto on special terms, some- 
times called conditions subsequent, and where the corporation has been 
duly organized, the character of the subscription does not affect the sub- 
scriber's liability to take or pay for his shares, but gives him in certain 
instances a right of action against the corporation for damages upon its 
failure to perform the conditions. Xenzble, chapters 144 and 115, Laws 
1915, do not change the application of this principle. 

2. Same-Other Stockholders. 
In  order for the conditions of a subscription upon special terms to 

the stock of a corporation to be enforcible, they must not be in contra- 
vention of public policy or the provisions of the general law or of the 
special charter, or in fraud of creditors or the just legal rights of the 
other stockholders. 

3. Same-Equal Burdens. 
Where one has subscribed in special terms, or upon conditions sub- 

sequent contained in his subscription note, to the stock of a corporation 
prior to 1915, and i t  appears that  this was unknown to the other sub- 
scribers to the stock, who regularly subscribed without such condition, 
and that  the corporation had been organized and the business conducted 
for which i t  had been formed upon the plan specified in the note. but sub- 
sequently changed to meet business contingencies, and was operating a t  
a loss, though a t  present its assets exceeded its liabilities: Held,  such 
subscriber may not avoid paying for his stock on the ground that  the 
condition of his subscription had not been complied with, a s  against the 
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rights of the other subscribers who had paid in full, for such would 
enhance their burdens in violation of the equality of obligation which 
should prevail amongst those who embark in a common enterprise. Bemble, 
chapters 144 and 115, Laws 1915, do not change the application of this 
principle. 

4. Corporations-Subscribers-Release. 
Where a corporation has been formed and the obligation of a subscriber 

to its stock has become absolute, the refusal of its management to presently 
accept his tender of payment for the shares for which he has subscribed 
does not release him from his obligation to take and pay for them. 

(185) CIVIL ACTION heard on appeal from recorder's court of WARREN? 
before Stacy, J., at January Term, 1916, of the Superior Court 

of said county. 
A jury trial was waived, and the material facts as found by the court, 

and his Honor's judgment thereon, are as follows: 
1. That the plaintiff is a corporation duly created, organized, and 

existing under and by virtue of the laws of the State of North Carolina ; 
and under its charter was authorized to begin business when $200 of its 
capital stock was subscribed and paid in. 

2. That the said corporation was duly organized and began business 
on or about 4 April, 1914, the requisite number of shares of stock for  
its organization having been subscribed at  that time. 

3. That on 16 May, 1914, sixty-one s h a ~ e s  of stock of the par value 
of $25 per share of said corporation had been issued and paid for by 
the different subscribers, and that the total issue of stock a t  the present 
time amounts to sixty-eight shares, representing a paid-in capital of 
$1,700. 

4. That prior to the organization of the said corporation, the de- 
fendant subscribed to one share of stock in the said company, and 
executed and delivered to plaintiff his sealed promissory note in words. 
and figures as follows, to wit: 

$25.00 WARRENTON, N. C., 16 March, 1914. 

On demand after date (without grace), I promise to pay to the order 
of Warren County Cooperative Association Company $25, with interest 
a t  the rate of 6 per cent per annum after maturity, for one share of 
stock in the above named association. I t  is agreed by the acceptance 
of this note that this subscription is to be used to do business on the 
"Rochdale" system, and for this purpose only; otherwise, this note is to 
be null and void, and if already paid, the amount above subscribed shall 
be returned to W. B. Boyd in case the company shall fail to raise the 
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amount necessary to do business on this plan on or before 16  May, 1914. 
No. Due , 191 

(Signed) W. B. BOYD. [SEAL] 

Witness : 
(Signed) J. F. HUNTER. 

5.  That the officers and agents of the said corporation conducted the 
business of the concern in a manner which they hona fide believed 
to be the "Rochdale" system, though the secretary and treasurer (186) 
admitted that he did not know what the "Rochdale" system was, 
except what he had been told, which information was at  variance with 
the definition contained in the Encyclopedia Brittanica, offered in .evi- 
dence by defendant without objection. 

6. That the defendant was present at  a meeting of citizens when 
the organization and chartering of the company was proposed ; subscribed 
to one share of stock, and was selected by those present to act as one of 
the directors. The defendant subsequently declined this office, and 
another was chosen in his stead. 

7. That several weeks after the organization of the plaintiff com- 
pany the defendant called upon the manager, W. A. Connell, who was 
also secretary and treasurer of the plaintiff company, and offered to 
pay his note upon delivery of the stock for which he had subscribed. 
The said officer did not accept payment from the defendant, and de- 
clined to deliver his stock, on the grounds that according to the by-laws 
of the company the stock was to be issued to members of the Warren 
County Farmers' Union and nonmembers of said union in the ratio of 
6 to 4, and that no further stock could be issued to nonunion men until 
other union members took their stock, so as to keep the said proportion 
constant. That several months thereafter several union men paid their 
subscriptions, and demand was then made upon the defendant for the 
payment of his note-at which time, however, i t  was a foregone con- 
clusion that the company was destined to be a financial failure. 

8. That the officers and manager of the plaintiff company understood 
and believed that the "Rochdale" system required their keeping an 
account and list of all customers and the amount of their purchases: 
that after the business had been run for some time the directors in- 
structed the manager to meet competition; after which time the man- 
ager, seeing that there would be no profits, hut that the company would 
sustain a loss, failed to keep a correct list of all said customers, though 
a record of each member's purchases had been kept up to that time. No  
demand was made upon the defendant for pacyrnent of his note until 
after this change in the method of keeping said accounts by plaintiff's 
business manager. 
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9. That the assets of the plaintiff company now on hand consist of 
machinery, wagons, buggies, harness, etc., and notes taken for goods 
sold, totaling $1,703.67; and that the liabilities of said company (ex- 
clusive of shares of stock issued) amount to $1,450, which, with out- 
standing stock, makes a total of $3,150. 

10. That twenty-five shares of stock have been subscribed by different 
persons, of which class the defendant is one, and which have not been 

paid, demand having been made therefor and payment refused. 
(187) 11. That no creditor or creditors of the plaintiff company are 

parties to this suit, but the same is brought to enable plaintiff 
to pay its debts. 

Upon the foregoing facts the court being of opinion that the officers 
and directors of the plaintiff company had contracted debts upon the 
strength of the stock subscribed by the defendant and other parties, and 
that the assets of the plaintiff company are insufficient to pay its 
liabilities, including the amount represented by stock issued, considers 
the defendant's promissory note a binding obligation and that he is en- 
titled to his stock certificate upon payment of same. 

I t  is now, therefore, ordered, adjudged, and decreed that the plaintiff 
recover of the defendant the sum of $25, together with the cost of this 
action, to be taxed by the clerk. 

To said findings and judgment defendant excepted and appealed. 

B. B. W i l l i a m s  for plaintiff. 
Tasker  Polk  and T.  T .  ITicks for defendant.  

HOKE, J. The facts showing that the defendant subscribed for one 
share of stock, in pursuance of a plan and purpose to form a corporation, 
which was afterwards carried out, the company being thereafter regu- 
larly organized and doing business, he thereby became a subscriber, and, 
taken in connection with the note given in evidence of his obligation, 
this was what is known as a subscription on special terms, sometimes 
said to be on condition subsequent, defined by Beach on Corporations 
and other writers as one "which does not affect the subscriber's liability 
to take and pay for his sha,res7 but which gives him a right of action 
against the corporation upon its failure to perform," etc. 1 Purdey7s 
Beach on Corporations, see. 233. 

I t  is well understood that a subscription of this kind may be made, 
and that the conditions will, to a certain extent, be enforced; the limi- 
tation being that these may not be in contravention of public policy or 
the provisions of general law or of the special charter, and are not in 
fraud of creditors or the just legal rights of the other stockholders. 
Clark and Marshall on Corporations, p. 1447; 1 Thompson on Cor- 
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porations, see. 625 ; 1 Cook on Corporations, sec. 83 ; Clark on Corpora- 
tions, page 302, and see. 170, etc. I n  Clark and Marshall it is said: "In 
general, a subscription upon special terms is an absolute and uncondi- 
tional subscription which makes the subscriber a stockholder and 
renders him liable as such, and for the amount of the subscription as 
soon as i t  is accepted, but contains special terms and stipulations. Such 
a subscription is valid, provided the special terms or stipulations are not 
such as to constitute a fraud upon the other subscribers or stockholders 
or upon the creditors of the corporation, and provided they are not be- 
~ o n d  the powers conferred upon the corporation by its charter, nor 
contrary to law." 

I n  Clark on Corporations, supra, the same position is stated (188) 
thus : 

LL  Subscriptions upon special terms are valid except- 

"a. Where the stipulations are ul t ra  vires, or inconsistent with the 
charter or articles of incorporation. 

"b. Where they operate as a fraud upon the other shareholders by 
subjecting the subscriber to lighter burdens or giving him greater rights 
and privileges. 

"c. Where they operate as a fraud upon the creditors of the corpora- 
tion who contract with i t  on the faith of the capital stock being fully 
paid." 

On the record there is no definite finding as to the meaning of the 
condition appearing on the face of defendant's note, '(that the subscrip- 
tion is to be used to do business on the Rochdale system, and for this 
purpose only," nor whether such system was pursued in this instance by 
the management for a whole or part of the time. From an examination 
of the Encyclopedia Britannica, put in evidence apparently without 
objection, the name was taken from the city of Rochdale, Lancaster, 
England, said to be the birthplace of the coaperative movement as a 
system for conducting business and now used as a general term appro- 
priate to any kind of business, store, or other where the coaperative 
method is pursued." But there are no facts in  evidence tending t o  
show, nor is there anything in the term ex v i  te rmh i  to import that the 
condition appearing in this note is in violation of the charter or other 
law or public policy of the State. Nor are the rights of creditors directly 
involved, the findings of the court being to the effect that none of them 
are parties, and the objective property of the company amounting to 
$1,103.67 and the debts only to $1,450, and under the law controlling in  
subscriptions of this character, the question presented is whether the 
stipulation or condition appearing on the face of defendant's note is 
void as being in fraud of the rights of the other subscribers or stock- 
holders. 
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Recurring to the findings of fact more directly relevant to this ques- 
tion, it appears that there are sixty-eight subscribers who have paid in 
full, amounting to $1,700, and twenty-five, including the defendant, who 
have as yet paid nothing; that the company having duly organized, 
undertook to carry on its specified business for some months on the 
Rochdale plan, as the management understood it, but later it was so far 
changed as to meet competition by usual methods; that the business has 
been conducted at  a substantial loss, and an entire sacrifice of the paid- 
up stock is threatened. 

Under these circumstances, defendant, being called on to pay, resists 
reoovery by reason of an alleged violation of a condition subsequent 
attached to his subscription. So far as the facts now disclose, such a pro- 

vision was personal to him and, although appearing on the face 
(189) of the note, given in evidence of his obligations, was unknown to 

the other stockholders and unassented to by them, and, in our 
opinion, on the facts as presented in the findings of the court, to uphold 
defendant's position would be to wrongfully enhance the burden of those 
stockholders who have paid in full and in violation of that quality of 
obligation which should prevail amongst subscribers who embark in a 
common enterprise and on a principle of equal and proportionate re- 
sponsibility. 

As said by Associate Justice Brown in Parrish v .  Cotton Mills, 157 
N. C., 190: "It is elementary that a corporation, as a rule, must treat 
all shareholders of the same class alike." I n  Meholin v. Carson, 17 
Idaho, 742, i t  is held, among other things, that a corporation has no 
authority to accept subscription to capital stock upon special terms when 
the terms are such as to constitute a fraud upon the other subscribers 
or upon persons who become creditors of the corporation. And in  2 
e la rk  and Marshall on Private Corporations, p. 1452, sec. 467c, i t  is 
said: "A corporation has no authority to accept subscriptions upon 
special terms when the terms are such as to constitute a fra'ud upon the 
other subscribers or upon persons who may become creditors of the cor- 
poration in reliance upon a bona fide regular subscription of the au- 
thorized capital stock. I n  such a case, however, the subscription is not 
void. The fraudulent and unauthorized stipulations are void, and 
the subscriber is liable for his subscription as if no such stipulations 
had been inserted." And this same general principle is recognized 
and approved in  many authoritative cases and text-books of established 
repute. Upton, assignee, v. Tubelock, 91 U. S., 45, and Webster v. 
Upton, same volume, p. 65; Morrow v. Iron and Steel Co., 87 Tenn., 
262; Bank v. Moody (Ark.), 161 S. W., 134; Melvin v. Ins. GO., 80 Ill., 
446; Johnston v. R. R., 81 Ga., 725. Apart from this, where, as in this 
case, the stipulation relied upon, even where valid, is in  the nature of 
a condition subsequent, it is considered as collateral to the principal 
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obligation, and the remedy of the subscriber in case of breach is by an 
action to recover damages. 8 Thompson on Corporations, White's 
Supp., see. 625, citing, among other cases, T h e  Gould, etc., Valve Co., 
140 Iowa, 744; Purdey's Beach, sec. 237. 

On reference to his Honor's findings, i t  does not appear that defend- 
ant  has suffered any damages by the observance or failure to observe 
the  condition, or that any such damages are alleged or claimed by him. 
I t  is insisted further for defendant that "at some time after the com- 
pany was formed and doing business he had offered to pay his subscrip- 
tion, and the offer was refused, thereby releasing him from his position 
and obligation as subscriber." There is authority for the position that 
when a position of a defendant is in  the tentative, constituting a mere 
offer to subscribe, a refusal by the corporation may have the effect of 
releasing him, 10 Cyc., p. 456; but where, as in this case, the 
subscription has been made and the obligation of the party has (190) 
become absolute, a mere refusal by the corporation does not re- 
lease. As against creditors or other stockholders who have not been 
consulted or do not assent, the management could not, without considera- 
tion, surrender or cancel the obligation by direct action, and are clearly 
without authority to discharge a subscriber by a mere refusal to pres- 
ently accept his tender of payment. Boushall v. Myatt, 167 N.  C., 328; 
Bank v. Moody, supra; 8 Thompson, White's Supp., see. 494; 1 Cook on 
Corporations, see. 170. 

On this question, in  Bank v. Moody, McCz~llough, C. J., delivering 
the opinion, said : "It appears, however, that defendant Vaughn and 
several other stockholders never paid any part of their subscriptions to 
the capital stock, but gave notes therefor which were afterwards can- 
celed by the directors. The corporation, acting through its directors, 
had no right to cancel the notes for the stock subscriptions as against 
creditors nor as against other stockholders who had paid their sub- 
scriptions. Those who had paid were, to the extent of their payments 
on stock, creditors of the corporation, and are entitled to have the 
liability against other stockholders enforced." 

The present corporation was organized in 1914, presumably under 
the general law (the charter does not appear in the record), and before 
the enactment of the statutes more directly applicable to enterprises of 
this character. Laws of 1915, ch. 144, and ch. 115. As now advised, we 
are not aware that these later statutes would interfere with or affect 
the positions recognized and upheld in this opinion, but we deem i t  
well to note that the provisions of these later statutes, not being 
applicable to the present case, have been in no wise considered. 

For the reasons heretofore given, we are of opinion that there was no 
error in his Honor's judgment, and the same is 

Affirmed. 
* 239 
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Cited: Hotel Co. v. Latta, 186  N.C. 713 ( I c )  ; Puller v. Service Co., 
1 9 0  N.C. 658 (3c). 

A. E. MYERS & GO. v. NORFOLK SOUTHERN RAILROAD COMPANY 
AND J. I. SMITH. 

(Filed 15 March, 1916.) 

1. Carriers of Goods-Title of Goods-Conditions-Constructive T i t l p  
Consignor. 

Where a shipment of a car of goods is upon condition that the consignee 
pay cash for them or wire payment of a draft for the purchase price, which 
has not been done, the title does not vest in the consignee, and the delivery 
to the carrier is not a constructive delivery to him. Hence, where the 
carrier under such circumstances, agrees with the consignor in writing, 
upon the original bill of lading, to change the destination of the shipment 
and the consignee, and the goods are  not delivered accordingly, the con- 
signor may maintain his action against the carrier for damages for their 
loss. 

2. Same-Reconsignment-ContracLConsignee's Consent. 
Where the nonperformance by a consignee of certain conditions pre- 

vents the title to a shipment of goods by a common carrier vesting in 
him, the consent of the consignee to a reconsignment is not necessary 
for the consignor to maintain a n  action against the carrier for the loss 
of the goods under the second contract of carriage. 

3. Carriers of Goods-Connecting Lines-Initial Carrier-Carmack Amend- 
ment. 

Where a carrier issuing the bill of lading for a shipment of goods orer 
its own and other independent roads agrees in writing before delivery, 
upon the original bill of lading, to a reconsignment of the goods, it  is the 
initial carrier within the meaning of the Carmack Amendment. 

(191) APPEAL by plaintiffs f r o m  Bond,  J., a t  November Term, 1915, 
of CRAVEN. 

T h i s  i s  a civil action t o  recover damages f o r  the  loss of 1 8 1  barrels  
of I r i s h  potatoes. 

T h e  plaintiff offered evidence tending to prove t h a t  on  17 J u n e ,  
1913, J. I. S m i t h  delivered to t h e  defendant  a t  Oriental,  N. C., 1 8 1  
barrels of I r i s h  potatoes, of t h e  value of $271.50, to  be shipped on open 
bill of l ad ing  to the  Union  Town Produce  Company a t  Union  Town, 
P a . ;  t h a t  t h e  agreement wi th  the  produce company was t h a t  i t  was t o  
p a y  cash f o r  the  potatoes a n d  t h a t  it would wi re  a bank a t  N e w  B e r n  
t o  honor the  d r a f t  of S m i t h  f o r  t h e  s a m e ;  t h a t  on  1 8  June ,  1913, t h e  
said S m i t h  learned t h a t  t h e  said produce company h a d  failed to  wire 
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1 a bank a t  New Bern to pay his draft, and that the said produce com- 
pany was not going to take the potatoes; that the said Smith, then 
applied to the defendant to reconsign said potatoes to the plaintiffs in  
this action; that the defendant, after making some inquiry, told the 
said Smith that i t  had found the car in  which the potatoes were shipped 
and  could reship the same; that the defendant then wrote on the orig- 
inal bill of lading the following: 

This shipment reconsigned to A. E. Myers & Go., New York, this 
18 June, 1913, authority J. I. Smith, he furnishing indemnity bond, 
-which is forwarded to J. E. Boswell, Agent, Oriental, N. C., for his 
-file. E. W. WAREEN, Agent, 

New Bern, N.  C. 
J. E. BOBWELL, Agent. 

That the plaintiffs, upon being notified of the consignment of the 
potatoes to them, paid for the same; that said potatoes have never 
been delivered to the plaintiffs. 

The defendant offered evidence tending to prove that the (192) 
potatoes had already been delivered to a connecting carrier on 
18 June, 1913, a t  the time the said Smith applied for a reconsignment 
of the potatoes to the plaintiffs; that it used due diligence to have them 
delivered to the plaintiffs, but that i t  failed to do so. 

The produce company has never paid anything for the potatoes. 
At the conclusion of the evidence his Honor stated that he would 

charge the jury that if they found the facts to be as shown by the evi- 
dence, i t  would be their duty to say that the defendant was not in- 
debted to the plaintiffs, and the plaintiffs thereupon submitted to judg- 
ment of nonsuit and appealed. 

T.  D. Warren for p1ainti;rT. 
Xoore & Dunn for defendant. 

ALLEN, J .  The ruling of his Honor is predicated upon the idea that 
the plaintiffs are not entitled to recover if their evidence is accepted by 
the jury, and we must, therefore, assume, for the purposes of this 
appeal, that all inferences that may be reasonably drawn from the evi- 
dence are established. 

The contention of the defendant is that if this is done the evidence 
shows a shipment on an open bill of lading to the produce company; 
that this vested the title to the potatoes in that company, and that the 
consignor, Smith, had no authority to reconsign the shipment, and that 
no title to the potatoes ever vested in  the plaintiffs. 
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This position would be unanswerable but for the fact that the con- 
signor, Smith, was the owner of the goods at the time of the reconsign- 
ment to the plaintiffs, if the evidence is believed, and the further fact 
that the defendant consented to the reconsignment, and in effect issued 
a new bill of lading consigning the shipment to the plaintiffs. 

When a sale of goods is made for cash or upon condition that a cer- 
tain act will be performed by the vendee, and the cash is not paid nor 
the conditions performed, the title to the goods remains in the vendor, 
and he may maintain an action for their recovery even after the deliv- 
ery to the vendee. Smith v. Young, 109 N. C., 224; Mdlhiser v. Erd- 
mam, I03 N. C., 33. 

I f  so, and the evidence of the consignor, Smith, is true, he was the 
owner of the potatoes at  the time of the reconsignment to the plaintiffs, 
as he testifies that the sale was for cash and that the produce company 
had agreed to wire a bank in New Bern to pay his draft for the pur- 
chase price; and that the produce company had failed to pay the cash 
or to wire authorizing the bank to pay his draft. 

There is also evidence that at  the time of the reconsignment the pota- 
toes were in  the possession of or under the control of the defendant, as 

the consignor thestifies that he called at the office of the superin- 
(193) tendent of the defendant on 18 June, 1913, while the potatoes 

were in transit, and asked to have them reshipped to the plaintiffs 
at New York. and he was told to come back later and they would let 
him know if they could get in touch with the potatoes; that he went 
back, and was told they had found the car and could have it reshipped, 
and that thereafter, on the same day, the original bill of lading was 
indorsed by the defendant consigning the shipment to the plaintiffs. 

We have, then, on the plaintiffs' evidence the case of the title to a 
consignment of goods revesting in the consignor after delivery to the 
carrier by reason of the failure of the consignee to perform the condi- 
tions annexed to the vesting of the title in him, and a new contract of 
shipment executed by the defendant while the goods were in its posses- 
sion or under its control, consigning the goods to the plaintiffs. I s  this 
new contract valid and binding on the defendant? 

The lsosition of the defendant is that it is not, because not assented 
to by the original consignee; but the authorities are otherwise. 

The principle is stated in 2 Hutchison on Carriers, see. 660, to be 
that "So long as the goods remain the property of the bailor he may 
countermand any directions he may have given as to their consignment, 
and may at i n y  time during the transit require of the carrier their 
redelivery to himself"; and in 1 Moore on Carriers, p. 213: "Where a 
common carrier receives goods for transportation and delivery to the 
consignee without any qualification or restriction, the consignor parts 
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with the goods and all control over them, and the delivery to the car- 
rier is a delivery to the consignee's agent, and the consignor cannot by 
a subsequent direction to the carrier prevent their delivery to the con- 
signee, unless such facts are shown as will justify the stoppage of the 
goods 2.72. transitu; and where by subsequent direction of the consignor 
the carrier delivers the goods to another person, it is liable for con- 
version. But where the delivery to the carrier is qualified, restricted, 
or conditional, as, for example, where the carrier is notified by the 
shipper after delivery to it of the goods, not to deliver them to the 
consignee until he presents the bill of lading and a draft drawn upon 
him, the delivery to the carrier is not a delivery to the consignee, and 
the consignee, on refusal to comply with the conditions, acquires no 
right or title to the property, and a delivery by the carrier to the con- 
signee under such circumstances renders the carrier liable to the con- 
signor. The consignor under such circumstances may change the con- 
signee while t b  goods are in transit, and has the same right to change 
their destination after the goods have passed into the hands of a con- 
necting carrier by taking a new bill of lading." 

The Supreme Court of Kentucky also announces the same rule i n  
R. R. v. Hartwell, 99 Ky., 438, as follows: ('The shipper of goods 
may, even after the delivery to the carrier and after the bill of (194) 
lading has been signed and delivered, after the destination and 
direct their delivery to another consignee, unless the bill of lading has 
been forwarded to the consignee or some one for his use"; and the 
Supreme Court of Illinois, in Lewis v. R. R., 40 Ill., 281, which was 
afterwards approved in Btrahon v. R. R., 43 Ill., 424, '(The principle 
may be broadly stated that a consignor of goods has the right to direct a 
change in their destination, and that the carrier is bound to obey such 
directions." 

The question has not been directly presented to this Court before 
this, but it was considered in  Development Co. v. R. R., 147 N. C., 506, 
where the Court quotes and approves the following excerpt from 
Hutchison on Carriers, sec. 193: "When there has been no agreement 
to ship the goods which will make the delivery of them to the carrier 
a delivery to the consignee and vest the property in him, the shipper 
may, even after the delivery to the carrier and after the bill of lading 
has been signed and delivered or after the goods have passed from the 
possession of the initial carrier into that of a succeediruz one, alter 
their destination and direct their delivery to another consignee, unless 
the bill of lading has been forwarded to the consignee first named or - 

to some one for his use." 
The defendant also contends that i t  i; 

the meaning of the Carmack amendment 
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s not an initial carrier within 
; but i t  appears that the ship- 
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ment originated upon the line of the defendant, and that the only con- 
tract of carriage in  existence was made by the defendant, and this con- 
stitutes it an  initial carrier. 

We are, therefore, of opinion that his Honor was in error in holding 
that the plaintiff could not recover in any view of the evidence, which 
is  the effect of his ruling. 

Error. 

Cited: Hall  v. R. R., 173 N.C. 109 ( l c )  ; McCotter v. R. R., 178 N.C. 
162 ( l c ) ;  Trading Go. v. R. R., 178 N.C. 182 (3c); Lumber Co. v. 
R. R., 179 N.C. 362 (3c) ; Collins v. R. R., 187 N.C. 145 ( lc) .  

A. J. JOHNSON ET ALS. V. J. B. ROBERSON ET ALS. 

I. 

(Filed 22 March, 1916.) 

1. Appeal and Error-Timber--Interlocutory Orders-Final Judgment. 
An interlocutory order is provisional or preliminary only, and not 

determinative of the issues joined in the suit; and where it appears in a 
suit to restrain the cutting of certain timber and to subject it to sale 
for the satisfaction of plaintiff's judgments, that the determinative issues 
have been answered by the jury in plaintiff's favor, a decree accordingly 
entered, and a commissioner appointed to sell the timber and give effect 
to the decree, the judgment is not interlocutory; and when an appeal 
therefrom has been lost, the matter will not be afterwards reviewed on 
an appeal from an order confirming the sale. 

2. Appeal and Error-Broadside Exceptions-Refusal. 
An exception to the order of the court for that his Honor overruled the 

appellant's several exceptions to  the report of the referee is too general, 
and will not be considered on appeal. 

(195) APPEAL by defendants from Gofinor, J., at October Term, 
1915, of SAMPSON. 

Motion in the cause to confirm report of sale of certain standing 
timber made by a commissioner. From an order confirming the sale, 
the defendants appealed. 

H. E. Paison and Isaac C. Wright for plaintiffs. 
John D. Kerr, Butler & Herring for defendants. 

BROWN, J. I t  appears from the record that this is an action to 
restrain defendants from cutting certa'in timber and to subject it to sale 
for the satisfaction of certain judgments held by plaintiffs against 
defendants. 

244 
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The issues were tried at  September Term, 1915, Daniels, J., pre- 
siding. From the judgment then rendered, defendants appealed. The 
appeal was dismissed by the Supreme Court. Defendants then moved 
in  said Court for a certiorari to bring the record up, which was denied. 
Defendants again moved upon affidavits to reinstate the appeal, which 
motion was denied. 

The commissioner made sale of the timber according to the decree 
signed by Daniels, J., and reported to October Term, 1915. Upon the 
hearing of a motion to confirm the report of sale a decree was entered 
confirming the same, and defendants appealed. 

The defendants contend that the decree entered by Daniels, J., a t  
September Term, 1914, was interlocutory only, and that, notwithstand- 
ing they appealed from i t  and their appeal was dismissed, they have 
the right to review on the present appeal all the proceedings and rulings 
on that trial. Twelve issues were then passed on by the jury, the neces- 
sary facts found, and a final decree entered declaring the rights and 
liabilities of the parties, ordering the timber to be sold, and decreeing 
that the proceeds be applied to the satisfaction of the judgments. A 
commissioner was appointed to sell the timber and give effect to the 
decree. 

That such a complete adjudication of the rights of the parties to the 
action can be called interlocutory is a proposition wholly untenable. 
I f  that decree is interlocutory, then the successor of Judge Daniels could 
set it aside, and the labors of judge and jury would have been in vain. 

An interlocutory order or decree is provisional or preliminary only. 
I t  does not determine the issues joined in the suit, but merely 
directs some further proceedings preparatory to the final decree. (196) 
1 Barb. Ch. Pr., 326, 327; 1 Black Judgments, 21. 

I n  the decree rendered by Daniels, J., an ascertained indebtedness 
is declared, judgment entered, and a foreclosure by sale adjudged. 
"Such judgment is final as to the amount of indebtedness so adjudicated, 
and i t  is also final for purposes of appeal as to all debated and litigated 
questions between the parties preceding such decree." Hoke, J., in 
Williams v. McFadyen, 145 N.  C., 157. 

The appointment of a comissioner to sell the timber was auxiliary - 
and necessary to give effect to the decree. The judgment of September 
Term, 1914, completed the main purpose of the action and settled and 
determined the rights of the parties. The proceedings on that trial 
cannot now be reviewed. The defendants properly appealed at  the 
term the judgment was rendered, but lost their right to have this Court 
review them, and cannot now be heard. 

The defendants assign error "for that his Honor, Judge Cownor, 
overruled the exceptions of the defendants Dickerson and Roberson to 
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t h e  report  of t h e  commissioner," etc. There  a r e  ten of thesc excep- 
t ions altogether, and, as we have  repeatedly held, such assignments of 
e r ror  a r e  too general  t o  comply wi th  thc  rule  of this  Court. S u c h  
broadside assignments wil l  not  be considered. Blurtevani w. Cotton 
Mills, a d e ,  119. 

However, wc have looked into t h e  report  a n d  decree of confirmation 
of sale, a n d  th ink  that the  matters  excepted to were wi th in  the  sound 

discretion of the court.  
Affirmed. 

Cited: Pendleton v. Williams, 175 N.C. 254 ( l c )  ; Boseman v. McGill, 
184 N.C. 218 (Ic) ; Veazey w.  Durham, 231 N.C. 362 ( l c ) .  

W. G. BRAMHAM v. CITY O F  DURHAM. 

(Piled 22 March, 1916.) 

1. Statutes-Repugnant Clauses-Interpretation. 
Where there a re  two acts of the Legislature applicable to  the same 

subject, passcd a t  different times of the same session, their provisions a re  
to be reconciled in their interpretation, if this can be done by fair and 
rcasonable intendment; but to the extent they are  necessarily repugnant 
the latter shall prevail. 

2. Same-Special Statutes. 

Wllcrc there is a statutc of general application throughout the State, 
and a statute special to a given locality, passed on the same subject, and 
the two are necessarily inconsistent, the special statute will prevail, it 
being usually regarded as  a n  exception to the general one, and passed 
with reference to the conditions existing in the restricted territory. 

3. Same - Municipal Corporations - Bond Issues-Necessaries-Vote of 
People. 

By chapter 56, Public Laws 1915, ratified 27 February, 1915, the Legis- 
lature established a scheme, applicable to all the municipalities in the 
State, for local improvement therein, including streets and sidewalks, 
and authorizinq the municipal aiithoritics, under certain conditions, to 
issuc bonds to a proportionate extent for payment of principal and in- 
terest without requirement that  siich issuance bc submitted to the vote 
of the people. Thereafter, by special act, a bond issue TYWS authorized 
by special legislative enactment, for Ihc city of Durham, for such pur- 
poses, requirinq that  they first he passcd favorably upon by the electors 
of the town. H e l d ,  the local law controlled, and a bond issue without 
the required approval is a nullity, the local act, to the extent stated, being 
considered as  repealing the general law. 
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4. Municipal Corporations-Cities and Towns-Bond Issues--Necessaries 
-Vote of People-Legislative Control-Constitutional Law. 

The building and repairing of streets and sidewalks are a necessary 
municipal expense, and the question of issuing bonds therefor by the 
town is not ordinarily required to be submitted to the voters of the town; 
but where by the town charter or other special legislation, or both, this 
is required, it is necessary to the validity of the bonds so issued that the 
requirement be first observed, the matter being within the exclusive legis- 
lative control. Constitution, Art. VIII ,  see. 4. 

APPEAL by defendant from nevin ,  J., at January Civil Term, (197) 
1916, of DURHAM. 

Civil action heard on case agreed. 
The action was instituted by plaintiff, a citizen and taxpayer of the 

city of Durham, to restrain the issuance of coupon bonds of the city for 
the purpose of construction and repair of streets and sidewalks of 
Dillard Street in  said city, and without the approval of a majority of 
the qualified voters of the city cast at  election held for the purpose. 
On the question presented, there was judgment for plaintiff, and de- 
fendant excepted. 

Sy7ces & Sheppard arnd 8. C. Qhccnzbers for plaintif. 
J. L. Morehead for defendant. 

HOKE, J. From the facts agreed upon, it appeared that the General 
Assembly of 1915 enacted a statute, applicable in express terms to all 
municipalities of the State, establishing a scheme for local improve- 
ments therein, including streets and sidewalks, the same to be originated 
by petition, etc., and authorizing the municipal authorities, under cer-, 
tain conditions, to issue bonds in  payment of the city's proportion of 
the improvement, termed "local improvement bonds," and provide for 
payment of principal and interest by taxation on all the taxable prop- 
erty of the municipality. Public Laws 1915, ch. 56, ratified 27 Feb- 
ruary, 1915. 

At the same session there was enacted a statute in reference to (198) 
the city of Durham providing for the construction and repair of 
the streets and sidewalks of the city and authorizing the issuance of 
coupon bonds of the city to be designated as "street and sidewalk bonds'' 
in amount not to exceed $300,000, to raise funds for this purpose, same 
to be paid by taxation, etc. The act also requires that its provisions 
should be submitted for approval to the qualified voters of the city and 
makes full provision for holding an election on the question. This 
statute, Private Laws 1915, ch. 331, was ratified 8 March, 1915, and 
contains a section repealing all laws and parts of laws inconsistent 
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therewith. The propwition is to issue bonds by virtue of powers claim- 
ed under chapter 56 and without submitting the question to the qualified 
voters of the city. I t  is a well recognized principle of statutory con- 
struction that when there are two acts of the Legislature applicable to 
the same subject, their provisions are to be reconciled if this can be done 
by fair  and reasonable intendment; but, to the extent that they are neces- 
sarily repugnant, the later shall prevail. The position is stated in sub- 
stantially these terms by Associate Justice Field in U. 8. v. Tynen, 78 
U. S., 92, as  follows: "Where there are two acts on the same subject, 
the rule is to give effect to both, if possible; but if the two are repug- 
nant in any of their provisions, the latter act, and without any repeal- 
ing clause, operates to the extent of the repugnancy as a repeal of the 
first"; and in Sedgwick on Statutory Construction, p. 125, quoting 
from Ely v. Bliss, 5 Beavan, it is said: "If two inconsistent acts be 
passed at  different times, the last is to be obeyed, and if obedience can- 
not be observed without derogation from the first, it is the first that 
must give way." 

Again, i t  is established that where a general and a special statute 
are passed on the same subject, and the two are necessarily incon- 
sistent, it is the special statute that will prevail, this last being re- 
garded usually as in the nature of an exception to the former. Cecil v. 
High Point, 165 N. C., pp. 431-435; Comrs. v. Aldermen, 158 N. C., pp. 
197-198; Dahmke v. The People, 168 Ill., 102; Stoclcett v. Bird, 18 
Md., 484, a position that obtains though the special law precedes the 
general, unless the provisions of the general statute necessarily excludes 
such a construction. Rodgers v. U. X., 185 U. S.  83; Black on Inter- 
pretation of Laws, p. 117. 

I n  the citation to Black, supra, it is said in  illustration that "A local 
statute enacted for a particular municipality for reasons satisfactory 
to the Legislature is  intended to be exceptional and for the benefit of 
such municipality. I t  has been said that i t  is against reason to suppose 
that the Legislature, in framing a general system for the State, intended 

to repeal a special act which local circumstances made necessary." 
(199) I n  the light of these principles, we do not hesitate to hold that 

the special act, ch. 331, Private Laws 1915, ratified 8 March, 
making provision for the construction and repair of streets and side- 
walks in the city of Durham, providing for a bond issue for the purpose, 
and requiring that the proposition should be submitted to a popular 
vote for ,approval, is the law on the subject in that locality, and the 
provisions of the general statute passed by the same Legislature on 27 
February previous, and providing for a bond issue for the same purpose 
without a popular vote, are to that extent repealed. This being by cor- 
rect interpretation the sta'te of the law controlling the subject, the pro- 
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posed bond issue cannot be lawfully made unless approved by popular 
vote pursuant to the provisions of the special statute, for, although the 
building and repair of streets and sidewalks are considered with us a 
necessary municipal expense, and so not subject to the constitutional 
restrictions as to incurring municipal indebtedness, Hargrave v. Comrs., 
168 N. C., 626, i t  has been held with equal emphasis that statutory 
restrictions on the subject must be observed, and that unless the require- 
ments of the statute applicable are complied with, the municipal author- 
ities are without power in  the premises. Murphy v. Webb, 156 N. C., 
402; Comrs. v. Webb, 148 N. C., pp. 120 and 123; R0binso.n v. Golds- 
boro, 135 N. C., 382; Wadsworth v. Concord, 133 N.  C., 587. 

Speaking to the question in Comrs. v. Webb, supra, the Court said: 
"While there is no constitutional inhibition, however, on the issuance 
of these bonds. the authorities with us are to the effect that when the 
charter of a municipality, or general or special legislation applicable 
to the question, requires or provides that a proposition to incur an in- 
debtedness or issue bonds for a given purpose shall be submitted to the 
voters of the town for their approval, this will amount to a statutory 
restriction, and such indebtedness shall not be incurred unless the 
measure has been sanctioned and approved by the voters according to 
the provisions of the statute; and this though such indebtedness is prop- 
erly classed as a necessary expense." We are confirmed in our con- 
struction of these statutes by the fact that not only the special statute, 
but the charter of the city of Durham, Private Laws 1899, see. 34, re- 
quired that any bonded indebtedness of this character should be first 
approved by a popular vote, and, in addition, that the framers of our 
Constitution have considered this matter of the first importance, and 
Article VII I ,  sec. 4, contains impressive admonition that i t  is the duty 
of the Legislature to provide for the organization of cities, towns, etc., 
and to restrict their powers of taxation, assessment, borrowing money, 
contracting debts, and loaning credits so as to prevent abuses in  assess- 
ments and the contracting of debts. 

There is no error, and the judgment of his Honor is 
Affirmed. 

Cited: Power Co. v. Power Co., 171 N.C. 256 (2c) ; Swindell v. Bel- 
haven, 173 N.C. 4 (2d) ; Swindell v. Belhaven, 173 N.C. 5 ( l e )  ; Swin- 
dell v. Belhaven, 173 N.C. 6 (1c) ; Rankin v. Gaston County, 173 N.C. 
684 (2c) ; Komegay v. Goldsboro, 180 N.C. 451 (2c) ; Young v. Davis, 
182 N.C. 203, 204 (2c) ; Kinston v. R. R., 183 N.C. 20 (3d) ; Wilson v. 
Comrs., 183 N.C. 640 (2c) ; Armstrong v. Comrs., 185 N.C. 408 (1c) ; 
Cornrs. v. Comrs., 186 N.C. 204 ( l c ) ;  Felmet v. Comrs., 186 N.C. 252 
(2c) ; Blair v. Comrs. of New Zanover, 187 N.C. 490 (2d) ; Road Corn. 
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v. Comrs., 188 N.C. 365 (3d) ; Litehfield v. Roper, 192 N.C. 206 ( l c )  ; 
Flowers v. Charlolte, 195 N.C. 602 (3c) ; Martin v. Sanatorium, 200 N.C. 
225 ( l c )  ; H a m m o d  v. Charlotte, 205 N.C. 472 (2c) ; Rogers v. Davis, 
212 N.C. 36 (2c) ; Guilford County v. Esiates Admi.nirtmtio.n, 212 N.C. 
655 ( l c )  ; Fletcher u. Comrs. of Buncombe, 218 N.C. 7 (2c) ; Cox v.  
fio~wn, 218 N.C. 355 ( l c )  ; S. v. Calcutt, 219 N.C. 556 (2c) ; Charlotte 
v. Ravanaugh, 221 N.C. 263 (2c) ; Power Co. v. Rowles, 229 N.C. 150 

( 2 ~ ) .  

R. P. ROBINSON ET AT,. v. JOHN R. DA4UGHTRY. 

(Filed 22 March, 1916.) 

1. Partnership-Deeds and  Conveyances-Realty-Tenants in Common. 

A conveyance of land to a partnersllip is valid and vests the full equi- 
table title in the members of the firm a s  tenants in comnlon. 

2. Partnership-Deeds and  Conveyances-Realty-Principal and A g e n t  
Parol Evidence-Contmct t o  Convey. 

An agency of partnership does not extend to a ralid conveyance of its 
real property by one of the partners so as  to pass the absolute tit le; hut 
the agency may be shown by p a r d  to be embraced within the scope of the 
partnership authority, and then the deed will be operative as  a contract to 
convey the land, which docs not rcquire a seal, and, as  suc2h, is enforcible. 

3. Same-Nature of Partnership-Agency, Express o r  Implied. 

I t  was shown to be within the scope of a certain partnership to sell 
patent rights that  the partnership would rrceive in payment certain 
articles of personal property and real estate as  well; and it  appeared 
that  certain real estate was thus conveyed to the firm, and reconveycd 
to a third person by a fee-simple deed executed by only one of them. 
IfeZd, the authority of the partners to make the conveyance could be 
either express or implied from the nature of the business, and his con- 
veyance opcrated as  a valid contract to convey the lands, binding upon 
the individual member of the firm. 

4. Appcd  and  E r r o l ~ P r e m a t u r e  Appeal-Supreme Court-Merits. 

Upon the record in this causc, qlcere as to whether the plaintifl' had 
taken a voluntary nonsuit and had the right to appeal; but the Court 
passed upon the merits of the questions raised, to save trouble and cx- 
pensc to the parties. 

APPEAL by plaintiffs from Connor, J., at October Term, 1915, of 
SAMFSON. 

This is a civil action by R. P. Robinson, one of the plaintiffs, to 
recover a one-half undivided interest in a tract of land in Sampson 
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County, and by R. H. Stowe, another plaintiff, to recover a one-fourth 
interest in  said land. 

R. P. Robinson, R. H. Stowe, and T. L. Lowe were partners doing 
business under the firm name of R. P. Robinson & Co., and the business 
of the copartnership was selling patent rights to deal in washing com- 
pounds. 

Evidence was introduced tending to prove that the partnership took 
horses, mules, buggies, carts, and land in exchange for the patent rights, 
which were converted into money; that T. L. Lowe had charge of the 
business i n  Sampson County, and that i t  was within the scope of the 
business to take land and convert it into cash in  exchange for patent 
rights. 

On 2'7 September, 1900, the partnership sold to W. A. Hobbs, (201) 
in  Sampson County, the right to sell the washing compound in 
the  State of Arkansas, and in  payment therefor the said Hobbs and wife 
conveyed to R. P. Robinson & Go., the partnership being alone named 
as  grantee, the land described in the complaint. 

On 17 October, 1900, the said T. L. Lowe, acting for the partnership, 
sold said land to the defendant, and executed to him a deed therefor, 
in which R. P. Robinson & Co. alone is the grantor, and which is 
signed "R. P. Robinson & Co. (Seal)." 

The plaintiffs contend that the deed to Robinson & Co. vested the 
title to the land in the members of the partnership as tenants in com- 
mon; that the deed executed by Lowe to the defendant only operated 
t o  convey his interest in the land, and that therefore they are entitled 
to recover their interests therein. 

The defendant contends that the deed executed by Lowe conveyed 
the interest of all the partners, and, if not, that i t  is valid as a contract 
to  convey, of which specific performance will be enforced. 

The following statement appears in the case on appeal: 
At  the close of plaintiff's evidence, defendant moved for judgment 

-of nonsuit. The motion was overruled. 
During the discussion by counsel upon this motion, the court asked 

counsel for plaintiff what their views were upon the proposition that 
the paper-writing offered in  evidence as a deed from R. P. Robinson 
& Co. to defendant, if not good as a deed, was good as a contract to 
convey, provided the jury should find that it was executed by Lowe and 
tha t  Lowe was a partner, intimating, in  €he absence of the jury, that 
'in his opinion it wak good as such contract. Counsel retired, and, 
after a conference, returned into the courtroom and announced that 
upon the court's intimation they would take a nonsuit. The court 
further atated that in his opinion the paper-writing was good as color 
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of title. Upon the intimation of the court the plaintiff thereupon took 
a nonsuit and appealed to the Supreme Court. 

The judgment of nonsuit states: 
At the close of plaintiffs' evidence defendant moved for judgnie~~t of 

nonsuit under the Hinsdale Act. His Honor overruled the motion, 
and defendant excepted. fIis Honor intimated that if the jury should 
find that T. L. Lowe had authority to sell said land and convert same 
into cash, that he would hold that the deed to defendant was a cori- 
tract to convey; and thereupon the plaintiffs submitted to a nonsuit and 
gave notice of appeal. 

Crrady & Graham for plaintifls. 
I. C. W r i g h t  and If. E. Fnison for defendant. 

(202) ALLEN, J. The deed executed to R. P. Robinson & Co. is valid, 
and i t  operated to vest the full equitable title to the land described 

therein in the members of the partnership as tenants in common, W a l k e r  
v. Miller, 139 N. C., 448, also reported in 4 A. and E. Anno. Cases, 601, 
where there is an  extensive note. 

I f ,  then, the title to the land was vested in the members of the firm 
by the deed cxecuted to R. P. Robinson & Co., has i t  been divested by 
the subsequent deed executed by Lowe, one of the partners, and what 
is the legal effect of the latter instrument? 

"A contract of partnership is a contract of agency, and it differs 
from a pure agency only in this, that in a pure agency the agent binds 
his principal only; in  a partnership all the principals or partners are  
bound, which, of course, includes the actor. On this principle is bot- 
tomed the powers of one partner to bind the partncrship when he acts 
within the scope of his powers." Person v. Garter, 7 N. C., 324. 

Ordinarily this authority of one partner to hind thc others on the 
ground of agency does not extend to the conveyance of real property, 
and deeds conveying such property must be cxecuted by all the partners, 
30 Cye., 494; T h o m p s o n  v. Bowma%, 73 U. S., 316; but i t  is also true 
that an instrument in  form a deed, which has been defectively executed 
by an agent having authority, may operate as a contract to convey, 
Bogerson 11. L ~ g g c t t ,  145 N. C., 10, and that no seal is necessary in a 
contract to convey land, Mitchell v. Rrid<yer, 113 N.  C., 71, and that 
the authority to makc the contract may be shown by parol, Tlargroce 11. 

Adcock, 111 N. C., 171; W e l l m m  v. IIovn,  157 N .  C., 170. 
Applying these principles to the facts, it follows that the papcr- 

writing executed by the partner, Lowr, in the name of the partncrship 
is valid as a contract to convey, providcd there is evidence of authority 
in  Lowe to make the contract. 

252 
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This authority may be express, or implied from the nature of the 
business conducted by the partnership, and the plaintiff Stowe testified 
that  Lowe had charge of the business of the partnership in Sampson 
County, and the plaintiff Robinson that i t  mras entirely in the scope of 
the business to take land and convert it into cash in exchange for patent 
rights; and when the character of the business is considered, this fur- 
nishes evidence of authority in  Lome to make a valid contract of sale 
binding on all the partners. 

The author says in Gilmore on Partnerships, 292: ''In so-called real 
estate partnerships where land is the commodity dealt in, it 1%-ould 
seem that there should be an implied pomer in each partner to sell it. 
h distinction should be drawn between the actual conveyance of firm 
realty and a contract to convey. I t  might very well be that a partner 
has pomer to bind the firm by an agreement to convey partner- 
ship land, but has not the power to execute the formal convey- (203) 
ance"; and Bates on Part., see. 299, is to the same effect. 

The Court states the same principle in Thompson  v. Bowman, 73 
U. S., 316, as follows: ''There is no doubt that a copartnership may 
exist in the purchase and sale of real property equally as in any other 
business. Nor is there any doubt that each member of such copartner- 
ship possesses full authority to contract for the sale or other disposition 
of the entire property; though for technical reasons the legal title 
7-ested in all the copartners can only be transferred by their joint act"; 
and in Chester v. Dickerson, 54 N .  Y., I :  ''One partner cannot convey 
the whole title to real estate unless the mhole title is vested in him. 
V a n  B m n t  v. Applegate, 44 N. Y., 544. But he can enter into an 
executory contract to convey, which a court of equity will enforce. 
m i l e  a contract for the conveyance of land must be in writing, yet an 
agent to execute the contract may by appointed by parol. Willard on 
Real Estate, 376. And hence, when the partnership business is to deal 
i n  real estate, one partner has ample power, as general agent of the 
firm, to enter into an executory contract for the sale of real estate"; 
and in Rovelslcy v. Brown,  92 Ala., 522: "If the several partners in a 
firm engaged in business of buying and selling real estate cannot bind 
the firm by purchases or sales of such property made in the regular 
course of business, then they are not capable of exercising the essential 
~ i g h t s  and powers of general partners, and their association is not really 
a partnership at  all, but a several agency." 

We are, therefore, of opinion that there is no error in the intimation 
of opinion by his Honor. 

I t  is not clear that the plaintiffs had the right to appeal, as at least in 
some aspects of the record the rulings in the Superior Court left open 
essential matters of fact, Hidge t t  v. M f g .  Go., 140 N.  C., 361; iMerrick 
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v. Bedford, 1 4 1  N.  C., 505;  Blount v. BZoun4t, 158 N. C., 313. B u t  we 
have concluded to pass on  the  questions raised on  their merits,  and  thus 
save t h e  part ies  f r o m  t h e  expense a n d  trouble of another appeal. 

Affirmed. 

Cited: McKinney v. Patterson, 1 7 4  N.C. 490 (4c) ; Bailey v. Barnes, 
188  K.C. 379 (4e) ; Willis v. Anderson, 188 X.C. 483 (3c) ; Brinson v. 
Morris, 192 N.C. 215 ( I p ) ;  Rarnsey v. Davis, 193 N.C. 397 (2d)  ; 
Leftwich v. Pranks, 198 N.C. 292 ( 2 p )  ; Chandler v. Cameron, 287 N.C. 
236 ( 2 c ) ;  Lodge v. Benevolent Asso., 231 N. C. 526 ( l c ) .  

J. W. HUFF v. NORFOLK SOUTHERN RAILROAD COMPANY. 

(Filed 22 March, 1916.) 

1. Carriers of Passengers-Separate Accommodations-Race Division- 
Statutes-Commerce-Constitutional Lam. 

Revisal, sec. 2619, requiring separate accommodations for the white 
and colored races, expressly excludes from its operation, among other 
things, officers or guards transporting prisoners and prisoners being 
transported; and where a white sheriff carrying as  a prisoner a colored 
man on the train brings his action upon the sole ground that he was  
required to ride in the coach provided for colored people, the construction 
of the statute in its relation to the Federal laws, or those regarding 
interstate commerce, does not arise. 

2. Same--Equal Accommodations-Rules and Regulations-Conductors- 
Sheriffs. 

Irrespective of statute, a common carrier of passengers may make and 
enforce reasonable regulations for governance and well ordering of its 
trains, and the power extends to a separation of the races on account of 
color, when equal accommodations a re  provided for all persons paying t h e  
same rate of f a r e ;  and upon occasion, the conductor of the train may 
reasonably act  without such rules when the exigency of any particular 
instance requires it, having due regard for the rights of the passenger 
more directly concerned and also for the comfort and convenience of the 
other passengers. Hence, where the conductor of the train requires a 
white sheriff to go into the coach provided for colored people with a 
coIored prisoner in his custody, traveling with him on the train, with- 
out any evidence that  he did so in a harsh or abusive manner, or that  
the accommodations furnished were unequal to those of the other coach, 
damages sought by the sheriff in his action on that  ground alone will be  
denied as  a matter of law. 

(204) APPEAL by plaintiff f rom Bond, J., a t  October Term, 1915, o f  
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Civil action to recover damages for alleged wrongful conduct of 
defendant and its employees in compelling plaintiff, a white man, to 
ride in the coach set apart for colored passengers. 

Among other things, the evidence tended to show that on 11 July, 
1913, plaintiff, a white man and deputy sheriff of Craven County, 
having in charge a colored prisoner, handcuffed, bought tickets for 
himself and prisoner at  Norfolk, Va., to Kew Bern, N. C., boarded 
defendant's train running between the two places and started into the 
car assigned for white passengers ; that he was directed by the conductor 
not to take the prisoner into the car assigned for the use of the white 
passengers. 

The plaintiff, testifying in his own behalf, said "the conductor 
forced him to ride in the car for colored people"; but when asked what 
he meant by the use of that expression, and to state just what occurred, 
the witness said: "When I started into the white passenger coach with 
the prisoner the conductor said: 'Hold on there; you can't ride in here. 
You will have to go into the colored car'; that the conductor acted 
very forcibly, and, by saying that, I mean only to say that he kept me 
from going into the white car by telling me to go into the colored car." 

The evidence tended further to show that when the train neared 
Plymouth the prisoner jumped from the car and made a temporary 
escape; that the train was immediately stopped at the plaintiff's re- 
quest, plaintiff alighting, found and recaptured his prisoner and 
took him to S e w  Bern on a later train. There is no testimony (205) 
or claim, however, that having the prisoner in the colored car 
was in any way the cause of his escape, nor is the suit brought for that 
reason, which is, as stated, for wrongfully refusing to allow plaintiff to 
enter the car for white passengers with his prisoner and claimed to be 
in violation of section 2619, requiring carriers to provide separate ac- 
commodation for the different races. 

At the close of the evidence, on motion, there was judgment of non- 
suit and plaintiff excepted and appealed. 

Ernest 114'. Green for plaintiff. 
Moore & Dunn for defendant. 

HOKE, J. While there is learned and forcible decision to the con- 
trary, Xinith 0. Tenn., 100 Tenn., 494, it seems to be the trend of 
opinion and the decided intimation of the Supreme Court of the United 
States on the subject that State legislation of this character may not 
extend to a case of interstate traffic. Chesapeake and Ohio R. R. v. 
liy., 179 U. S., 388; Plessy v. Ferpson, 163 U. S., 537; Ha,ll V .  B c -  
Cuir, 95 C. S., 485; Anderson 1). Louisville and Xashville R. R., 62 
Fed., 46; State ex re7. Abbot v. Hicks, 44 La. Criminal. 
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We are not called on, however, to decide this question on the present 
appeal nor to construe our statute in direct reference to it, for the 
reason that the law itself, Revisal, see. 2619, after requiring all railroad 
and steamboat companies engaged as common carriers in the transpor- 
tation of passengers for hire to provide separate and equal accommo- 
dations for white and colored passengers, contains provisos as follows: 
"Provided, that this shall not apply to relief trains in cases of accident, 
to Pullman and sleeping cars or through or express trains that do not 
stop at all stations, to negro servants attendant on their employers, to 
officers or guards transporting prisoners, nor to prisoners so trans- 
ported." 

By the express terms of the statute, therefore, the present case is 
excluded from its operation, and must be determined as unaffectd by 
direct statutory regulation. Considered, then, in that aspect, it is 
established by numerous decisions of our State courts that, in the 
absence of any statute, a common carrier may make and enforce reason- 
able regulations for the governance and well ordering of their trains, 
and the power extends to a separation of the races on account of color, 
the carrier providing equal accommodations for all persons paying the 
same rate of fare. 

I n  an able, well reasoned case from Pennsylvania, the principle and 
the basic reasons for it are stated by Justice Agnew, in part, as follows: 

"The right of the carrier to separate his passengers is founded upon 
two grounds: his right of private property in the means of con- 

(206) veyance and the public interest. The private means he uses be- 
long wholly to himself, and imply the right of control for the 

protection of his own interest, as well as the performance of his public 
duty. He may use his property, therefore, in  a reasonable manner. I t  
is not an unreasonable regulation to seat passengers so as to preserre 
order and decorum, and to prevent contacts and collisions arising from 
natural or well-known customary repugnancies which are likely to breed 
disturbances by a promiscuous sitting. This is a proper use of the right 
of private property, because i t  tends to protect the interests of the carrier 
as well as the interests of those he carries. I f  the ground of regulation 
be reasonable, courts of justice cannot interfere with h i s  rights of 
property. The right of the passenger is only that of being carried 
safely, and with a due regard to his personal comfort and convenience, 
which are promoted by a sound and well regulated separation of pas- 
sengers. An analogy and illustration are found in the case of an inn- 
keeper, who, if he have room, is bound to entertain proper guests; and 
so a carrier is bound to receive passengers. But a guest a t  an inn 
cannot select his room or his bed at pleasure; nor can a voyager take 
possession of a cabin or a berth at will or refuse to obey the reasonable 
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orders of the captain of a vessel. But, on the other hand, who would 
maintain that it is a reasonable regulation, either of an inn or of a 
vessel to compel the passengers, black and white, to room and bed 
together? I f  a right of private property confers no right of control, 
who shall decide a contest between passengers for seats or berths? 
Courts of justice may interpose to compel those who perform a business 
concerning the public, by the use of private means, to fulfill their duty 
to the public-but not a whit beyond." Westchester, etc., Ry. v. Miles, 
55 Pa .  St.. 209. 

The position SO stated has been approved and applied in many well 
considered cases on the subject, as in G~mmon~zuealtk I) .  Power (To., 48 
Mass., 596; Bass v. R. R., 36 Wise., 495; Bowie v. Birmingham Ry., 
125 Ala., 397; Vedder v. Pellows, 20 N. P., 126; Brown v. Memphis 
R. R., 7 Fed., 51; and has been fully recognized in our own State in  
Brit ton v. R. R., 88 N. C., 536. And where the right to exercise such 
power on the part of the carrier and to make general rules on the sub- 
ject would clearly exist, in the presence of emergencies or exceptional 
conditions not covered by any rule, the conductor in control of a train 
and charged with the duty of looking after the comfort and convenience 
of his passengers must be allowed reasonable authority for the well 
ordering of his train. I t  is better always to have established rules, 
because, made with greater deliberation, they may the better serve to 
inform the passenger of his rights in  advance and thus have a tend- 
ency to prevent altercations and avoid unseemly friction; but it is 
impossible to frame rules that are efficient and applicable to 
every case that may arise in the progress of a train. The con- (207) 
ductor, as the representative of the company on the ground, must, 
of necessity, be allowed to deal with such conditions. I t  is a power to 
be exercised always with sound judgment, with due regard to the rights 
of the passengers more directly affected, and under a sense of obligation 
to preserve order and "proper decorum." As said in one of the cases 
above cited, Bass v. R. R.: ('The regulations must be reasonable and 
reasonably enforced," a statement of the principle recognized with us 
in  #ason v. By., 159  N. C., 183. 

Speaking to the position and powers of a conductor, in Baldwin on 
American Railroad Law, the author has said: "He holds, however, 
somewhat an analogous position to that of shipmaster. The owners of 
a railroad have put him in charge of the persons and property on 
board its cars. I n  case of emergency, when prompt action, if any, 
must be taken to protect the interests confided to his care, his ordinary 
powers may become greatly enlarged. A conductor, in the usual execu- 
tion of his office, is more a servant than an agent; in  emergencies, he 
may become more an agent than a servant. His ordinary powers as a 
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servant are so large as frequently to subject the company to liability 
for his wrongful acts. From the necessity of the case, he represents 
the corporation in the control of the engine and cars, the regulation of 
the conduct of his passengers as well as the subordinate servants of the 
corporation and the collection of fares." 

On careful consideration of these general principles, we are unable 
to  see that the rights of the plaintiff in  the cause have been violated 
by defendant company or its employees. Under his contract of car- 
riage he was entitled to be transported to his destination and afforded 
sufficient and equal accommodation during his journey; but he had no 
right to roam a t  will over the train or to take his seat with his hand- 
cuffed colored prisoner in the ca'r set apart for white persons, regard- 
less of the comfort and convenience of the other passengers and con- 
trary to the directions of the conductor given in the reasonable exercise 
of his authority. I n  Hall v. McCuir, supra, a suit by a colored woman 
against the owner of a steamboat for refusing her accommodations on 
account of her color in the cabin specifically set apart for white per- 
sons, Associate Judge Clifford, on this subject, in his concurring 
opinion, said: "Where the passenger embarks without making any 
special contract, and without knowledge as to what accommodations 
will be afforded, the Jaw implies a contract which obliges the carrier to 
furnish suitable accommodations, according to the room at his disposal ; 
but the passenger in  such a case is not entitled to any particular apart- 
ments or special accommodations. Substantial equality of right is the 
law of the State and of the United States; but equality does not mean 

identity, as, in  the nature of things, identity in the accommocla- 
(208) tion afforded to passengers, whether colored or white, is impos- 

sible unless our commercial marine shall undergo an entire 
change. Adult male passengers are never allowed a passage in the 
ladies' cabin, nor can all be accommodated, if the company is large, in 
the staterooms. Passengers are entitled to proper diet and lodging; but 
the laws of the United States do not require the master of a steamer 
to put persons in the same apartment who would be repulsive or dis- 
agreeable to each other. 

"Steamers carrying passengers as a material part of their employ- 
ment are common carriers, and as such enjoy the rights and are subject 
to the duties and obligations of such carriers; but there was and is not 
any law of Congress which forbids such a carrier from providing 
separate apartments for its passengers. What the passenger has a 
right to require is such accommodation as he has contracted for, or, 
in  the absence of any special contract, such suitable accommodations 
as the room and means at  the disposal of the carrier enable him to sup- 
ply; and in locating his passengers in apartments and at  their meals 
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it is not only the right of the master, but his duty, to exercise such 
reasonable discretion and control as will promote, as far  as practicable, 
the comfort and convenience of his whole company." 

I n  the absence of statutory or general regulations by the company, 
the question, under the facts and circumstances of each case, must be 
made to depend on "whether the action complained of was i n  the reason- 
able exercise of authority possessed by the conductor for the govern- 
ance and well ordering of his train, and whether such authority was 
enforced in a reasonable manner." Where the question permits of 
debate among men of fair minds, such a question in this jurisdiction 
must be referred to the jury; but where the case is perfectly clear, it 
must then be determined as a question of law. Ilolden v. Royall, 169 
N. C., 676; Claus v. Lee, 140 N.  C., 552. 

I n  this instance there is no evidence that the directions of the con- 
ductor were given in  a rude or offensive manner, and, so fa r  as appears, 
they were obeyed without present protest. There is no claim or sug- 
gestion that plaintiff and his prisoner were not provided physically 
with the equal and sufficient accommodations contemplated by his con- 
tract, nor is there suggestion that the escape of the prisoner was in any 
wise due to his being placed in the car assigned to colored people or 
that such an escape was thereby in  any way threatened, and, under 
all the facts and circumstances of this case, we concur in his Honor's 
view, that no actionable wrong was done the plaintiff, and the judg- 
ment of nonsuit is 

Affirmed. 

Cited: Berry v. R. R., 186 N.C. 426 (2c). 

ELWOOD H .  L E E  v. F. T. THORNTON ET AL. 

(Filed 22 March, 1916.) 

1. Actions-Parties-Causes-Statutes-Motions-Pleadings. 
Objection for misjoinder of causes of action should be made upon 

motion to divide them, Revisal, see. 476; objection to the complaint for 
multifarious, irrelevant, and redundant allegations, upon motion, made 
before answer or demurrer or time allowed to plead, to make it more 
definite and certain. Revisal, sec. 474. 

2. Actions-Joinder-"Multifariousness." 
"Multifariousness" in equity pleading formerly referred to the fault of 

improper joining in one bill distinct and independent matters and thereby 
confounding them, which fault is now recognized in Revisal, secs. 474, 
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476, relating to the improper joinder of parties and causes of action, and 
the statement of irrelevant matter. 

3. Same-Cause of Action-Construction. 
A complaint in an action which is not so prolix as to mislead or con- 

fuse the defendants or to conceal or obscure, by its elaboration or redun- 
dant words, the real cause of action, is sufficient; and if the matters al- 
leged arise out of one and the same transaction, or series of transactions, 
forming one course of dealings, all tending to one end, narrating the 
transaction as a whole, the cause stated is not objectionable as multi- 
farious. 

4. Same--Deeds and Conveyances-Mental Capacity-Parties-Fraud. 
Where the complaint in an action to set aside certain conveyances of 

land to different persons for fraud and undue influence upon grantor, and 
for his lack of mental capacity to execute them, alleges, in substance, that 
the grantor executed the deeds when totally deficient in mental capacity, 
and that he was fraudulently imposed upon and unduly influenced by the 
defendants, who had conspired together against him to take an unfair 
and unjust advantage of his mental and physical condition, and that the 
defendant grantee knew of such facts and participated in the fraud when 
he took the deed, it states with sufficient clearness a good cause of action, 
though the pleadings may have set forth the matter with some prolixity 
and unnecessary detail. 

CIVIL ACTION heard by Peebles, J., on demurrer to the complaint, a t  
October Term, 1915, of WARE. 

Plaintiff alleged that his father, James Lee, on 19 November, 1913, 
and prior to that time, was the owner, as tenant in common, of a one- 
third divided interest in a parcel of land situated in House's Creek 
Township and containing about 3 acres. That the defendants com- 
bined and conspired to defraud James Lee out of his interest in said 
land. That Ella Lee was his wife, and Dr. F. J. Thornton his physi- 
cian, and as such had influence and control over him. That he was 
greatly enfeebled in mind and body from July, 1913, to 19 November, 
1913, when the first deed was made, not having mind enough to make 

a deed and being easily controlled by them. That by the use of 
(210) said influence, and taking advantage of his mental and physical 

condition, they procured him to sign a deed to the defendants J. 
W. I. Mason and wife for a part of said land in consideration of $150, 
which was much less than its real value. That a large part of said sum 
was converted by Ella Lee and Dr. Thornton to their own use, James 
Lee deriving very little benefit from it. It is further alleged that, after- 
wards, by the fraudulent use of their control and influence over James 
Lee, who was devoid of mental capacity to make it, they obtained from 
him a deed to Dr. Thornton for another part of the land for $200 and 
other considerations which Thornton never paid, but kept and used for 
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the joint benefit of himself and Ella Lee. That in  furtherance of their 
concerted scheme to fraudulently deprive James Lee of his land for 
their own benefit, they procured what purported to be a deed from 
him to the plaintiff Elwood Lee, who was his son and, prospectively, 
his only heir, with the intent to embarrass and handicap him in any 
attack he might make on the other deeds and thereby compel him to 
submit to the loss of his heritage, and that they took advantage of 
plaintiff's youth and inexperience and his ignorance of the real facts 
and circumstances to consummate their fraudulent purpose, the deed 
having been acknowledged, if acknowledged at all, and recorded without 
his seeing i t  or knowing what had taken place. I n  the original com- 
plaint and the amendments thereto i t  is charged that Ella Lee, Dr. 
Thornton, and J. W. I. Mason conspired to cheat and defraud James 
Lee. I t  is then alleged that James Lee is dead and plaintiff is his only 
heir a t  law. The prayer is that the deeds be canceled as fraudulent 
and void. 

Defendants filed separate demurrers, substantially if not literally 
alike, the following being the grounds of demurrer : 

"1. The said complaint does not state facts sufficient to constitute a 
cause of action. 

"2. For that i t  appears from the said complaint that there is a mis- 
joinder of parties defendant. 

*'3. For that it appears from said complaint that there is a mis- 
joinder of causes of action therein. 

"4. For  that said complaint is scandalous and impertinent. 
"5. For that in  attempting to set up fraud against the defendants, 

the plaintiff alleges the facts upon which he attempts to rely on 'infor- 
mation and belief' only. 

('6. For that said complaint is redundant, multifarious, and argu- 
mentative; and is not a clear and concise statement of the facts neces- 
sary to entitle the plaintiff to the relief demanded in  the complaint, as 
required by law." 

At September term the demurrers were overruled, "but the court of 
its own motion required the plaintiff to amend his complaint so as 
to allege more specifically title and ownership," and defendants (211) 
were allowed until the end of the next term of the court to answer. 

Plaintiff amended the complaint in accordance with the order of the 
court, and defendants then severally demurred as follows: 

"1. For that i t  appears from said complaint that there is a mis- 
joinder of causes of action, i t  appearing therefrom that the complaint 
attempts to set aside two deeds which were given at  different times to 
different parties and under different circumstances, and that the several 
defendants have no interest whatsoever in the deeds which were exe- 
cuted to the other defendants. 

261 
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"2. For  that there is a misjoinder of parties defendant because it 
appears therefrom that there is no privity or connection between the 
several defendants as to the various transactions alleged in said com- 
plaint. 

"3. For that said complaint does not comply with the requirements 
of the law because of the fact that it is not a plain and concise state- 
ment of the facts constituting a cause of action, but contains irrelevant, 
redundant, mutifarious, scandalous, and unnecessary matter, and repc- 
tition. 

"4. For  that said complaint is so drawn and the allegations, as to 
the circumstances surrounding the various t r a n ~ ~ c t i o n s  named therein, 
are so inartfully alleged that it is impossible for either of the defend- 
ants to prepare an intelligent answer thereto." 

These demurrers were sustained and plaintiff ordered to file a new 
complaint, and defendants permitted to answer or demur thereto. 
Plaintiff excepted and appealed. 

Peelc & iMaynard and Lauglzlin, M c N c i l l  for plainiif f .  
D o ~ q l a s s  cE Douglass and Armistead Jones  & Son for defendants.  

WALKER, J., after stating the case: It would seem to be plain that the 
court did not sustain the demurrers upon the ground that there was a 
misjoinder of causes of action, because i t  made no order for a division 
of them under Revisal, see. 476; and i t  is equally plain that it was not 
done for the reason that there was a misjoinder of parties for the 
judgment would not remove that objection, if it was well taken. The 
judgment must have been based upon the last two defects assigned in 
the demurrer, which, by reference to the statute, Revisal, see. 474, 
would not seem to be proper grounds of demurrer, T h a m c s  11. Jones,  
97 N. C., 121, but of a motion to lriake the complaint more definite 
and certain, so that the precise nature of the cause of action may 
clearly appear. 

Revisal, sec. 474, provides as follows: "The defendant may demur 
to the complaint when it shall appear upon the face thereof either (1) 

that the court has no jurisdiction of the person of the defendant 
(212) or of the subject of the action; or (2)  that the plaintiff has not 

legal capacity to sue; or (3)  that t h ~ r e  is another action pcnding 
between the same parties for the same cause; or (4)  that there is a 
defect of parties plaintiff or defendant; or (5) that several causes of 
action have been improperly united; or (6) that the complaint does not 
state facts sufficient to constitute a cause of action." 

Section 496 provides as follows: "If irrelevant or matter 
be inserted in a pleading, it may be stricken out on motion of any 



N. C.] SPRING TERM, 1916. 

person aggrieved thereby; but this motion must be made before answer 
or demurrer, or before an extension of time to plead is granted. And 
when the allegations of a pleading are so indefinite or uncertain that 
the precise nature of the charge or defense is not apparent, the court 
may require the pleading to be made definite and certain by amend- 
ment." "A motion to strike out alleged improper matter from a com- 
plaint will not be considered after an answer or demurrer is filed, or 
after an order for time to plead." Best c. Clyde, 86 N. C., 4. 

The first demurrers were directed against the cause of action, but 
this ground was abandoned in the second group, and, we think, prop- 
erly so. I t  appears that the court overruled the first demurrers and 
ordered an amendment of the complaint of its ouTn motion so as to 
show more specifically plaintiff's title and ownership of the land. 
Plaintiff contends that this was res judicafn as to all the other grounds 
of demurrer; but Re need not decide this question, nor the one as to 
whether the last two grounds of objection can properly be taken by 
such a pleading, for we are of the opinion that the court should have 
overruled the present demurrers. Why the first demurrers were oTer- 
ruled and the last sustained does not clearly appear. As we have said, 
it would seem from the order made by the court that its ruling was 
based upon the last two grounds of demurrer, and this is indicated by 
the fact that there was 110 order as to the separation of causes of action 
or of the parties, and there mas nothing left of the demurrers except 
the objection that the complaint was uncertain, redundant, and not 
clear and concise in its allegations as required by the statute. I t  is 
alleged in the third ground of demurrer that the complaint is "multi- 
farious," which, in equity pleading, formerly referred to the fault of 
improperly joining in one bill distinct and independent matters, and 
thereby confounding them, as, for example, the uniting in one bill 
of several matters of complaint, perfectly distinct and unconnected, 
against one defendant, or the demand of several matters of a distinct 
and independellt nature against several defendants in the same bill, 
Story Eq. PI. (10 Ed.), see. 271; but we recognize in this definition of 
the word the same fault in pleading mentioned in Rerisal, secs. 474 
and 496, as to the improper joinder of parties and causes of action, and 
the statement of irrelevant matter. 

Coming down to the real question inrohed, the complaint states (213) 
a cause of action clearly enough, but not very concisely, and it 
may be that the pleading mas properly characterized in the argument as 
prolix; but if that objection is now open to the defendants upon de- 
murrer, the prolixity is not so grave in its extent as to mislead or con- 
fuse the defendants or to conceal or obscure, by too much elaboration or 
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redundant words, the real cause of action, and, therefore, to require 
further amendment of the pleading. 

The decision in Daniels v. Fowler, 120 N.  C., 14, would seem to com- 
pletely answer all of the material objections of the defendants. 
Language could not be more apposite to this case and the precise point 
raised by the demurrer, and could not more effectually dispose of them, 
than that which is used by the present Chief Justice in that case, 
where he said: "If the grounds of the complaint 'arise out of one and 
the same transaction, or series of transactions, forming one course of 
dealing, and all tending to one end; if one connected story can be told 
of the whole,' it is not multifarious. Rufin#, C. J., in Bedsole v. 
Monroe, 40 N.  C., 313, cited and approved in Young v. Young, 81 
N. C., 91 ; King v. Farmer, 88 N. C., 22, and in Heggie v. Bill, 95 
N. C., 303. To the same purport is Hamlin v. Tucker, 72 S. C., 502. 
That the 'main .relief may be effectual, the plaintiff may state in his 
bill any number of conveyances, improperly obtained from him, either 
at  one or more times respecting different kinds of property, and ask to 
have them all put out of his way, or to have reconveyances; for the 
several conveyances do not so much constitute distinct subjects of liti- 
gation, but are rather so many barricades erected by the defeildaiit to 
impede the progress of the plaintiff towards his rights.' Bedsole 2). 

Monroe, supra. 'Where a general right is claimed, arising out of a 
series of transactions tending to one end, the plaintiff may join severaI 
causes of action against defendants who have distinct and separate 
interests, in order to a conclusion of the whole matter.' Young v. 
Young, supra. Under The Code, sec. 267 ( I ) ,  where the causes of 
action all arise out of transactions connected with the same subject- 
matter, a cause of action in tort can be joined with one to enforce an 
equitable right. (Benton v. Collins, 118 S. C., 196) ; and proceedings 
for enforcement of legal and eq~~itable rights can be joined. Solonzon 
c. Bates, 118 N. C., 311, 316; X. c. Smith, 119 N.  C., 856. This is an 
action for the conversion of the entire estate of the ancestor of the 
infant plaintiff and to set aside sundry transactions, conveyances, and 
judgments by means of which the wrong has been done, Qn none of 
which frauds the ancestor participated. The demurrer for niisjoinder 
was therefore properly or~erruled." That case has repeatedly been 

approved. Fisher v. T w s t  Co., 138 N.  C., 224; Quarry Co. e. 
(214) Construction Go., 151 N. C., 345; Ricks c. Wilson. ibid., 46 ; 

Hawk v. Lumber Go., 145 N. C., 48; Ayers v. Bailey, 162 N. C., 
209. To these may be added Glenn v. Badc, 12 N.  C., 626; Benton v. 
Collins, 118 IT. C., 196; Pretzfelder v. Ins. Co., 116 K. C., 491, all de- 
cided before Daniels v. Fowler, supra, but to the same effect. 
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The writer of this opinion did not concur in Fisher v. Trust  Co., 
supra, but agreed to the dissenting views so ably stated by Justice Con- 
nor; but he recognizes that the principle of that case has since been 
thoroughly settled by the decisions of this Court and is now an estab- 
lished rule of plea'ding, and he has acquiesced in i t  for that reason. 

The complaint, if reduced to its last anaIysis, or the uItimate and ma- 
terial facts, alleges that the deeds were executed when James Lee was 
totally deficient in mental capacity, and that he was fraudulently im- 
posed upon and unduly influenced by defendants Ella Lee and Dr. 
Thornt.on to execute the deeds, they having conspired to take an unfair 
and unjust advantage of his mental and physical condition in order to 
procure them, and that the defendant Mason knew of these facts and 
participated in the fraud when he took his deed. This states with SUE- 
cient clearness a good cause of action, even though the pleader may 
have gone into lengthy detail. Blackmore 2.. Winders, 144 N. C., 215; 
Brewer v. Wynne,  154 N. C., 467. 

Our conclusion is that the demurrers should have been overruled and 
the defendant required to answer to the merits. 

Reversed. 

Cited: Ingram v. Corbit, 177 N.C. 322 (3c);  Dixon v. Greene, 178 
N.C. 209 (4c) ; Rose v. Warehouse Co., 182 N.C. 109 (3e) ; S. v. Bank, 
193 N.C. 528 (4c) ; Bank v. Angelo, 193 N.C. 578 (3e) ; Leach v. Page, 
211 N.C. 625, 626 (3c, 4c) ; Cotton Mills v. Mfg. Co., 218 N.C. 563 (4c) ; 
Griggs v. Griggs, 218 N.C. 577 (3c) ; Bellman v. Bissette, 222 N.C. 74 
(3c) ; Pressley v. Tea  Co., 226 N. C. 519 (3e) ; 

CHARLES M. PFEIFER & CO. v. LOVE'S DRUG COMPANY. 

(Filed 22 March, 191 6.)  

1. Intoxicating Liquors - Vendor and Purchaser - Action for Purchase 
Price-Public Policy. 

A nonresident seller of intoxicating liquor who made the sale knowing 
that the liquor was to be received here and sold in violation of our prohi- 
bition law cannot recover the purchase price in the courts of this State. 

2. Intoxicating Liquors-Revenue License-Effect. 
A license from the United States Internal Revenue Department is no 

protection to one violating our prohibition law. It is only a receipt show- 
ing that defendant has paid the taxes to the Federal Government. 
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PFEIFER O. DRUG Co. 

3. Intoxicating Liquor-Sherig's License-Interpretation of Statutes. 
A license from the sheriff to sell intoxicating liquors does not authorize 

the delivery thereof for the purpose of sale when it does not comply 
with the requirements of Revisal, sees. 2063, 2064, and 2066, and such 
license is therefore void. 

4. Judgments-Subsequent TermscVerdictEffecLStatutes. 
Where a verdict is rendered and entered on the last day of the term, 

it is proper for the trial judge at  the next term to render judgment 
thereon; but while as between the parties the judgment is entered nmc 
pro tune as of the former term, as to judgments of third parties it can 
be a lien only from the docketing, effective, by provision of the statute, 
from the first day of the term thereof. 

(215) APPEAL by plaintiffs from Peebles, J., at October Term, 1915, 
of WAKE. 

W. C. Harris and W.  B .  finow for plaintiffs. 
Manning & Kitchin for defendants. 

CLARK, C. J. This is an action by the plaintiffs, wholesale liquor 
dealers in  Cincinnati, Ohio, to recover of defendants in Raleigh, N. C., 
the price of a large quantity of whiskey sold and shipped to them during 
1913 and 1914. The defendants' defense is that the whiskey was sold 
and delivered with the knowledge that i t  would be resold in North Caro- 
lina in violation of the criminal law of the State. 

The issues submitted were in the same language as those submitted 
i n  Bluthenthal v. Kennedy, 165 N. C., 372. The jury responded "Yes" 
to the third issue, "Did the plaintiffs sell and deliver the whiskey to 
the defendants knowning that the same was to be resold in  North Caro- 
lina contrary to the laws of the State?" The decision in the above 
cited case was followed by the judge below, and is oonclusive of this 
appeal. That case has been approved in Fashion Co. v. Grant, 165 
N. C., 457, and Smith  v. Express Co., 166 N. C., 158, and cases there 
cited, among them a similar action to this by the same plaintiff, Pfeifer 
v. Israel, 161 N. C., 409. The statement of the law in Smith  v. Express 
Co. at  p. 158 is directly applicable and is controlling. 

The whole matter has been so fully and so recently discussed in the 
cases above cited that i t  is unnecessary to repeat what is said therein. 

I t  is true that the defendants have a license to sell intoxicating liquor, 
issued by the United States Internal Revenue Department, but that is 
no protection against the State law prohibiting the sale of whiskey, and 
amounts to no more than a receipt given the defendants that they have 
paid the taxes required by the Federal Government. I t  is also true that 
the defendants hold a license from the sheriff to sell intoxicating liquors, 
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but as fully set out in Smith v. Express Co., supra, the license does not 
authorize "the delivery of intoxicating liquors for the purposes of sale 
when i t  does not comply with the requirements of Revisal, 2063, 2064, 
and 2066. And such license is therefore void." That case was decided 
even prior to our decision in Glen% v. Expvess Co., 170 N.  C., 286, which 
has sustained the constitutionality of the Webb-Kenyon law. 

The judge properly told the jury that if they responded "Yes" (216) 
to the third issue, above set out, to answer the issue as to in- 
debtedness "NO." 

This was the last case tried at  that term of court, and the verdict 
was rendered on Saturday and recorded. At the next term, which 
began on the following Monday, the judgment on the verdict was signed 
and entered nunc pro tunc. This was entirely regular. Ferrell v. Hales, 
119 N. C., 199, which has been cited and approved: Taylor v. Ervin, 
119 N.  C., 274; Knowles o. Savage, 140 N. C., 372. As was said in 
Perrell v. Hales, supra, "The judge could not set aside the verdict 
rendered at  the previous term, and if he could not enter judgment upon 
the facts found by the jury by their recorded verdict, the matter would 
have been forever suspended, like Mohammed's coffin. 

In Aladdin's tower 
Some unfinished window unfinished must remain. 

"Not so in legal proceedings, which deal with matters of fact, not 
fancy. The judge, at  the next term, seeing the record complete up to 
and including the verdict, properly rendered judgment nunc pro tunc. 
This was practical common sense, and is justified by precedent. Bright 
v. Xugg, 15 N. C., 492; Long v. Long, 85 N.  C., 415; Smith v. Ntate, 1 
Tex. App., 408. 4 s  to difficulties suggested, i t  may be observed that 
while the judgment as between the parties is entered as of the former 
t,erm, nunc pro tumc, as to third parties i t  can only be a lien from the 
docketing, which by The Code, see. 433, has effect from the first day 
of the term a t  which i t  was actually entered." There is no controversy 
here as to the priority of judgments. 

No error. 

Cited: McDonald u. Howe, 178 N.C. 258 (4c) ; Cogburn v. Henson, 
179 N.C. 636 (4j)  ; LaEarbe v. Ingle, 201 N.C. 814 (4cc) ; Patterson v. 
R. R., 214 N.C. 47 (3e). 
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SHAW 2;. EXPRESS Co. 

P. E. SHAW r .  SOUTHERN EXPRESS COMPANY. 

(Filed 22 March, 1916.) 

1. Carriers of Goods-Express-Refusing to Receive-Shipment-Special 
Trains-Penalty Statutes. 

An express company is not liable for damages, and the statutory 
penalties of Rerisal, secs. 2631 and 2632, for refusing to receive a ship- 
ment of thirty crates of strawberries for a certain train not carrying 
accommodations for shipments of this character, though it  had taken, on 
occasion, a few berries thereon for the plaintiff, when it  so advertised, 
the shipper knew of it, and accommodations on other daily trains were 
specially provided. 

2. Carriers of Goods-Express-Refusing to Receive-Shipment-Tender 
i n  Time-Trials-Questions of Law. 

The plaintiff tendered to the defendant thirty crates of strawberries a t  
a small station requiring only one agent to attend to the various duties 
of express, telegraph, and railroad agent, when the train for which the 
shipment was intended was seen approaching the depot, and about seven 
or eight minutes before its arrival there. A charge of the court that i t  
was for the jury to determine whether, under the circumstances, the 
tender of the shipment for that train mas in time was not open to plain- 
tiff's objection. h'ernhle, the time v7as insufficient as  a matter of law, 
Revisal, see. 2632. 

(217) APPEAL by plaintiff f r o m  Connor, J., a t  August  Term,  1915, of 
DCPLIN. 

Civil action t r ied upon these issues: 
1. W h a t  sum, if any,  is plaintiff Sham entitled to  recover of the  

defendant company as  damages for  fai lure  to receive and  forward on  
t r a i n  KO. 42 th i r ty  crates of strawberries on 23 May,  1913?  Answer: 
"Nothing." 

2. D i d  defendant refuse to  receive f rom plaintiff f o r  shipment th i r ty  
crates of strawberries on 23 May,  1913, as  alleged? Answer:  "No." 

3. W h a t  sum, i f  any, is  plaintiff S h a w  entitled to  recover of the  
defendant  company a s  damages for  fai lure  to receive and forward on 
t r a i n  No.  42 three crates of s t r a ~ ~ b e r r i e s  on 28 May,  19131 Answer: 
"Nothing." 

4. D i d  defendant refuse to  receive from plaintiff f o r  shipment three 
crates  of strawberries on 28 May,  1913, as  alleged? Answer:  "No." 

F r o m  t h e  judgment rendered, plaintiff appealed. 

Oscar B. T u r n e r  for plainti f f .  
Johnson d Johnson for de fendan t .  
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BROWN, J. The plaintiff sues to recover penalty and damages for 
failure to receive and transport two lots of strawberries under sections 
2631 and 2632 of Revisal. 

The evidence in the case is conflicting, but there is evidence tending 
to prove that on 23 May, 1913, the plaintiff tendered to the defendant 
a t  Teachey thirty crates of strawberries to be shipped to Raleigh. These 
berries were tendered at  8 o'clock p. m. and forwarded on the train 
which passed Teachey the following day at 10 o'clock a. m. The defend- 
ant had a train which passed Teachey at 8:O6 p. rn. of 23 May, 
but the defendant's agent testified that the train had stopped at the 
depot and she was out on the ground to meet the train at  the time the 
berries were offered, and had no time to bill them on that train. These 
berries arrived in  Raleigh 15y2 hours later than they would have ar- 
rived in Raleigh had they gone forward by that train. On 28 May, 
1913, the plaintiff tendered to the defendant at Teachey four crates of 
strawberries to be shipped to Raleigh, one of which the defendant 
transported by the train passing Teachey at 8 :06 o'clock, and the others 
the defendant transported on the following day by the train passing 
Teachey at 10 o'clock a. m. 

There are only two assignments of error relied upon : (218) 
1. The court instructed the jury: "If you find from the evi- 

dence that the railroad company operated a train passing Teachey at 
8 :06 p. m., carrying express, mail, and passengers, and not equipped for 
transportation of berries in as large quantities as thirty crates, and that 
the public knew it, I instruct you that the defendant was under no 
obligation to ship these thirty crates on train No. 4 2 ;  and if you find 
from the evidence that the defendant accepted these crates of straw- 
berries and shipped them on the first train that was properly prepared 
and equipped for carrying strawberries in that quantity, then the plain- 
tiff would not be entitled to recover any damages." 

There is evidence that the defendant had given a standing instruction 
not to receive any quantity of perishable matter for shipment on train 
42; that defendant had regular express trains daily for carrying truck 
and an extra truck train, No. 48, during the truck season; that on these 
trains the defendant was prepared to receive and ship all truck tendered, 
but was not on 42. There is also evidence tending to prove that plain- 
tiff knew this, and that as an accommodation to him occasionally a few 
berries were taken on 42 when it could be done without delay. I n  view 
of this evidence, we think the plaintiff has no just cause to complain 
of the charge. 

2. The court further charged: "If you find that these thirty crates 
were tendered seven or eight minutes before the arrival of train No. 42, 
that is, if you find that these crates were tendered at  the time the train 
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was seen approaching; that Teachey is a small station, and that the 
agent is also agent of the Western Union, and also postmistress, then I 
instruct you that you have a right to consider all of these facts in  de- 
termining whether seven or eight minutes was sufficient time to enable 
an agent to make proper billing and see that they were properly marked 
for shipment; and in considering that you must consider the fact that i t  
was the duty of this agent to wait on other people besides the owner of 
strawberries; that it was just as much her duty to see that other express 
was properly delivered to the express messenger, and was just as much 
her duty to see that the express was taken off there, as it was to wait on 
this plaintiff in this case; and i t  is for you to say, taking into considera- 
tion all of the facts which you shall find from the evidence, even in  the 
event that you find that the company was under obligation to transport 
these strawberries on train No. 42, it is for you to say whether they were 
tendered prior to the arrival of the train a sufficient time for the agent 
to get them billed and off." 

We think his Honor was extremely liberal to the plaintiff in leaving 
the question of reasonable time to the jury under the undisputed evidence 
that the thirty crates were tendered only seven or eight minutes before 

arrival of train and just as the train was seen approaching the 
(219) station. 

His honor might well have held as matter of law that plaintiff 
could not recover under section 2632, for that section provides that a 
delay of two days at  the initial point shall not be charged against the 
carrier as unreasonable, and shall be held to be prima facie reasonable. 
Cox v. R. R., 148 N. C., 459. I n  that case it is held: "When it appears 
that the plaintiffs in  an action against a carrier for failure to accept 
freight for shipment when tendered did not deliver the goods to the 
carrier because they could not be transported by a train then getting 
ready to leave the station, but that they carried it back and shipped i t  
the next day, a motion as of nonsuit upon the evidence should be al- 
lowed." 

No error. 

Cifed: Talley v. R. R., 198 N.C. 493 (2d). 
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a. T. MANN ET AL. v. W. H. ALLEN, SHERIFF. 

(Filed 22 March, 1916.) 

1. Taxation-levy-Repealing Statutes-Interpretation of Statutes. 
Interpreting statutes involving chiefly the repeal of a tax, i t  is Held, 

that  as  to taxes already levied it  will be given a prospective effect only, 
unless the law controlling the matter forbids such construction. 

2. Same--School Districts-Legislative Powers-Constitutional Law. 
Where a school district has been established under the provisions of 

the Revisal, see. 4115, and in the exercise of the powers therein conferred 
have annually levied a tax for school purposes, and, accordingly, a tax 
was levied for the current year, but subsequently and in pursuance of 
chapter 135, Laws 1911, a n  election was ordered on the question of re- 
voking the special tax, which was held and carried in favor of the r e p a l :  
Held, the repeal of the former tax was prospective in its operation, and 
especially when the authorities had theretofore contracted with teachers 
and for other necessary expenses to carry on the school work authorized 
by the former act, Revisal, see. 4115. Qucere, a s  to whether the Legis- 
lature would have the authority to repeal the exercise of the power 
of taxation a s  to creditors conferred under the former act. Constitution, 
Art. VI I ,  see. 4 ;  Art. VIII, sec. 1. 

3. Taxation-Levy-Assessment-Repealing Statutes. 
While the word "levy," when used with reference to executive officers, 

usually means the taking of the property levied upon into the possession 
or control of the officer, this meaning does not apply when i t  is used with 
reference to  taxation, for then it  refers to the imposition of the tax by 
the Legislature or under proper legislative sanction, or the apportion- 
ment of such tax to the individual taxpayer, and placing the same on the 
official lists preparatory to its collection, which in some instances is said 
to be the equivalent of an assessment. And where a statute repeals a 
former act, and a levy of the character stated has thereunder been made, 
the repealing act will be construed as  prospective in  its operation. 

CIVIL ACTION b y  plaintiff and  others, residents and  taxpayers (220) 
of N e w  H o p e  Special  School District i n  F r a n k l i n  County, N. C., 
t o  restrain the  collection of taxes levied i n  said district,  tried before 
Peebles, J., holding courts of t h e  Seventh Jud ic ia l  District,  on  14 De- 
cember, 1915. On t h e  pleadings and  t h e  facts  a s  therein admitted 
there was judgment  permanently enjoining t h e  collection of the tax, 
a n d  defendants  excepted and appealed. 

W. M.  Person for p la in t i f .  
Biclcett, W h i t e  & Malone for defendant. 

HOKE, J. F r o m  a perusal of the pleadings it appears  t h a t  i n  1910 
t h e  N e w  H o p e  Special  School Distr ic t  i n  F r a n k l i n  County  was estab- 
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lished pursuant to  the law controlling the question, Revisal, see. 4115, 
and thereafter continued in  the exercise of powers then conferred, levy- 
ing an annual tax for school purposes, etc., and on the first Monday 
in  August, 1915, this tax was levied for the current year, 1915-16; that 
on 7 October the tax lists were placed in the hands of defendant for 
collection and some of the taxes had been already collected a t  the time of 
action commenced, on 11 November ; that, relying upon the usual special 
tax in  said district, the school authorities had employed teachers for the 
present fiscal year and had entered into contracts looking to the main- 
tenance of the school and which cannot be carried out without this tax 
in addition to the regular apportionment. 

I t  further appears that on the first Monday in August, 1915, upon 
petition properly approved and indorsed, pursuant to amendment to the 
law, chapter 135, Laws 1911, the entire legislation appearing in Greg- 
ory's Supplement, vol. 3, pp. 655-656, an election was ordered on the 
question of revoking the special school tax and abolishing the district; 
that the election was held on 10 September, 1915, and the question was 
carried in favor of the repeal, and return thereof made to the next 
meeting of the board of commissioners on the first Monday in October, 
being 4 October. 

I n  reference to the question thus presented, in a proceeding of this 
character, legislative in its nature and involving chiefly the repeal of a 
tax, i t  is very generally held that, as to taxes already levied, the same 
will be given a prospective effect only unless the law controlling the 
matter clearly forbids such a construction. Clegg v. The State, 42 
Texas, 615; Tel. Co. v. The Commonwealth, 66 Pa.  St., 10; S. v. Savings 
Bank, 68 Me., 515; Smith v. Auditor General, 20 Mich., 398; Town of 
Belvidere v. Warren R. R. Co., 34 N. J., 193; Smith v. Keely, 64 Ore., 
pp. 464-473; 1 Cooley on Taxation, p. 21. 

I n  Qlegg v. The State, supra, i t  is held that the repeal of former tax 
laws does not relinquish the right of the State to recover taxes previously 

levied but not collected. 
(221) I n  Smith v. Keeley, supra, Moore, J., delivering the opinion, 

said: "It is the general rule that, unless reserved, the repeal of 
i special-tax law destroys the remedy for enforcing the collection of the 
tax, but when a tax system is revised and the former law repealed, the 
legislative intent is assumed to be of prospective force only, and hence, 
prior valid assessments shall not be affected by such repeal." And the 
principle is stated in substantially similar terms by Judge Cooley in 
his work on Taxation, as follows: "The repeal of a tax law puts an end 
to all right to proceed to a levy of taxes under it, even in cases already 
commenced, and statutory remedies for the enforcement of a tax are 
gone when a statute is repealed without an express saving; but in gen- 
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eral, when a tax system is revised with the repeal of a former law, i t  is 
safe to assume that the legislative intent is that the new enactment is of 
prospective force only, and shall not disturb existent valid assessments." 

This position was fully approved and applied with us in the recent 
.case of Marsh v. Early, 169 N. C., 465. I n  that case a portion of 
territory contiguous to the town of Aulander had by legislative enact- 
ment and vote been added to the Aulander School District, and, a debt 
having been contracted, taxes were levied for the current year to pay the 
interest. Pending collection, the Legislature repealed the statute by 
which the adjacent territory had been added, and it was held, the present 
Chief Just ice delivering the opinion, that, as to the taxes already levied, 
the repealing statute should operate prospectively and taxes could be 
.collected. 

We regard this case, and the principle upon which i t  rests, as decisive 
of the one before us, and are of opinion that, on the facts as appearing 
and admitted in the pleadings, the restraining order should have been 
dissolved. We are confirmed in this view by reason of the fact also ap- 
pearing in the record, that the school authorities, pursuant to the duties 
incumbent upon them, have employed teachers and assumed obligations 
for the current year, and that these cannot be met without the collection 
of this additional tax. They had no right to fail in their present duties 
because the election might result i n  the abolition of the district. They 
were compelled to their proper performance under the law as it existed, 
and, this being true, there is doubt if the Legislature could, directly or 
indirectly, repeal the law establishing the district so as to deprive 
creditors of all remedy for their claims. True that, under our Constitu- 
tion, the right reserved to the General Assembly to repeal or modify acts 
of incorporation, municipal or other, is very broadly conferred, Article 
VII, sec. 14 ;  Article V I I I ,  sec. 1; but, as to creditors, the power is not 
unlimited, and i t  may be that, under the principles recognized by this 
Court in  Broadfoot v. Fayefteville, 124 N. C., 478, the collection of this 
tax could, in  any event, be enforced to the extent required to meet obli- 
gations lawfully incurred. 

While it is not necessary to decide this question, the facts re- (222) 
ferred to are proper to be considered in support of the construc- 
tion that the statute and the proceedings under i t  are and are intended 
to be prospective only, for, in cases of doubt, the courts should always 
incline to the interpretation that will assuredly uphold the law. Black 
Interpretation of Laws, p. 93. I t  is earnestly insisted for the plaintiffs 
that, on the present record, there had been no levy of these taxes within 
the meaning of cases referred to and on which our decisions have been 
made to rest. I t  is true that, when referring to the action of executive 
.officers, the term "levy" is usually properly held to mean the taking of 
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property into the possession or control of the officer, Perry 71. Hardison, 
99 N. C., 21 ; Cary v. Germarb, 84 Wisc., 80; but when used in reference 
to taxation i t  more generally refers to the imposition of the tax by the 
Legislature or under proper legislative sanction or to the apportion- 
ment of such tax to the individual taxpayer and placing the same on 
the official lists preparatory to their collection, and in some instances is 
said to be the equivalent of "assessment." 8. v. Lalcesid~ Land Co., 
71 Minn., 283; Moore v. Forth, 32 Miss., 469; 27 A. and E. (2 Ed.), 
p. 729. 

I n  Cooley on Taxation, p. 22, supra, the author, as heretofore quoted, 
in stating the principle, said that, "On repeal of a former law, the new 
enactment shall be propsective only, and shall not disturb valid assess- 
menls." 

On the record, we are of opinion, as stated, and so hold, that the aboli- 
tion of the district should be properly considered as prospective in its 
operation, and that the collection of the current tax laid and already 
assessed should be enforced under the provisions of existent law. 

There is error, and the judgment is 
Reversed. 

Cited: Waddill a. Maslen, 172 N.C. 584, 585 ( Ic )  ; Galloway v. Board 
of Education, 184 N.C. 247 (3c) ; Comrs. v. Blue, 190 N.C. 643 ( Ic )  ; 
Ashley v. Brown, 198 N.C. 372 ( l c )  ; I n  re Phipps, 202 N.C. 645 (3c) ; 
Bank v. Bryson City, 213 N.C. 171 (2p). 

W. D. STARLING, ADMINISTRATOR, v. SWIJMA COTTON MIJILS. 

(Filed 22 March, 1916.) 

1. Ncgligence - Trials-Evidence-Instructions-Dangerous Conditions- 

A cotton mill company did not keep the fence around its reservoir in 
repair, where the children of its employers mere permitted to have their 
playground, and a. 5-year-old child of an employee, the plaintiff's intestate, 
got through a hole in the fence and was drowned : Held,  i t  was reversible 
error for the judge to charge the jury that the only negligence imputable 
to the defendant was in permitting the particular hole to be there, for if 
the whole fence was dilapidated and insecure a t  this dangerous location, 
it would br  evidence of defmdant's negligence in not repairing it. 

2. Negligence-Trials-Instructions-Expression of Opinion. 

Where the trial judge read his noles of the evidence to the jury and 
instructed them if they found the facts as  thus shown i t  would narrow 
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the inquiry of negligence down to a certain phase, a position taken by 
him all through the charge, it  is held as  reversible error, as  unduly em- 
phasizing the view the court had taken of the evidence. 

3. Same-Licensee--Rule of Prudent  Man. 
Where a cotton mill company authorized its employees to hare  a play- 

ground a t  a place rendered dangerous through its own negligence, which 
caused the death of plaintiff's intestate, a 5-year-old child of a n  employee, 
it  is reversible error for the trial judge to lay down the rule of the 
prudent man as  a measure of the defendant's responsibility in safeguard- 
ing the children of others against being injured by the dangerous con- 
dition existing on its own land. 

4. Trials-Instructions-Evidence-Restrictions. 
I t  is error for the trial judge to single out the deposition of a particu- 

lar  witness and remind the jury that he mas the only eye-witness to the 
occurrence, and if his testimony mas believed, it  would restrict them in 
their inquiry. 

5. Corporations - Instructions-Prejudice-Expression of Opinion-Stat- 
utes. 

In  this action to recover damages from a corporation for its alleged 
negligence in inflicting a personal injury, the judge, in his charge, recited 
the benefits conferred by corporations upon the citizens, without men- 
tioning the benefits they receive in return, or stressing the duty of the 
corporations to avoid negligence which might cause death or injury, and 
intimated that  he would not permit a verdict rendered upon "guesswork, 
conjecture, sympathy, pity, or prejudice," etc. Held, the charge was an 
expression of opinion by the judge upon the evidence forbidden by the 
statute, Revisal, sec. 535. 

APPEAL by plaintiff f r o m  Bond, J., a t  Apr i l  Term, 1915, of (223) 
JOHSSTOK. 

Douglms & Douglass and Armisfead Jones & Son for p1ainti.f. 
P. H.  Brooks f o r  defendant. 

CLARK, C. J. T h i s  is  a n  action against the  defendant  to recover 
damages f o r  the  negligent drowning of the  in fan t  intestate of the  plain- 
tiff i n  a reservoir o n  the  premises of the  defendant. T h i s  case was 
before t h e  Court ,  168  N. C., 229. There a r e  numerous exceptions, but  
i t  is not necessary t o  discuss all  of them. 

There was evidence t h a t  t h e  children of the operatives, anlong whom 
was this  child, were i n  the  hab i t  of using the  ground a round  t h e  reser- 
voir, which mas i n  a few feet of the mill, a s  a playground;  and  t h a t  
the plaintiff's intestate, a child 5 years  old, was drowned in the  reser- 
voir, was not  denied. 
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The plaintiff excepted to the following charge: "If it is a fact, I 
mean if the jury find that to be a fact, that the little boy was 

(224) drowned by going through a hole in the fence, then the height of 
the fence was immaterial, because he did not go over it, he didn't 

fall over i t ;  and the condition of every other part is immaterial, and it 
would narrow itself down to the question whether or not there was neg- 
ligence imputable to the management of the company by the existence 
of the hole that the little fellow went through in the fence, if that is 
the way his death was caused. Because if there had been no other fence 
there at all, and he had still gone through the hole in one panel that 
was there, the only phase of negligence would have been whether or not 
the existence of the hole in the fence was a negligent failure of duty, be- 
cause it makes no difference how much negligence a person is guilty of, 
unless that particular negligence is the cause of an injury there has 
been no actionable negligence." The plaintiff has cause to complain of 
this instruction. 

Aside from the instruction being somewhat argumentative, the condi- 
tion of other parts of the fence was evidence of negligence to be con- 
sidered by the jury upon the issue of negligence in this case, f o ~  i t  
tended to show that the fence was not kept in proper repair, and that 
the company had notice of that fact. Indeed, this Court held in this 
case, 168 N. C., at  p. 231, that "it was culpable negligence" for the 
defendant not to guard the reservoir by a secure fence, when its officers 
knew that the children of the employees were habitually using that 
spot for their playground. 

The jury might have been warranted in finding that, although this 
little boy went through a particular hole or other dilapidation in the 
fence, the fence was not of sufficient height and was built in an imperfect 
manner and withal was so dilapidated at  other places that the child 
could have gotten into this pool of water although this particular hole 
had not existed for a sufficient length of time for the defendant to have 
actually observed it. There was evidence that the entire fence was 
improperly constructed and other parts thereof were so dilapidated that 
a reasonable inspection, or any inspection whatever, would have disclosed 
to the company the condition of the fence at this particular point. The 
plaintiff alleged in his complaint that the fence was improperly con- 
structed and was of insufficient height and was not a sufficient protec- 
tion to children playing around the reservoir as they were accustomed to 
do. Moreover, the plaintiff contended that the fence was old, worn 
and dilapidated, with several holes therein of sufficient size for children 
to pass through. The defendant contended that the fence was properly 
built and in good repair, and if there was a hole in the fence it was of 
recent date, and that i t  had no notice thereof. The charge complained 
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of deprived the plaintiff of his right to have the jury consider that the 
fence was throughout in such a dilapidated condition that the defendant 
should not have failed to take notice thereof, and that i t  was in- 
cumbent upon i t  to closely examine the fence, not only in respect (225) 
to other places, but throughout, and that if it had done so it could 
not have failed, without negligence, to close the very hole through which 
the boy is claimed by the defendant to have gone and fallen into the 
reservoir. The charge of the court that though there was a dilapidated 
and dangerous fence around this dangerous reservoir at  the children's 
playground, yet if the child went through a particular hole, in a par- 
ticular panel, which was a recent dilapidation, that the jury should find 
that the defendant was not liable unless it was shown to their satis- 
faction that the child went through the fence at  some other point, was 
equivalent to telling the jury that i t  was not the duty of the defendant 
t o  keep a good andkfficient fence around said reservoir. I f  the whole 
fence was dilapidated and insecure a t  this dangerous spot, the defendant 
was guilty of negligence in not repairing it, and in doing so would have 
repaired this particular hole. 

1 t  is not a conclusive defense that there was evidence that the defend- 
ant had one particular panel of fence in  good repair until just before 
the accident, and that there was evidence that the child was drowned by 
going through a dilapidation that had recently occurred in that panel. 

I t  was also error for the court to charge the jury: "I have read to 
you my notes of the evidence in this case. The direct evidence, if you 
believe it, and find the facts as shown by it, would narrow the case down 
to what is the negligence complained of.'' This charge thrust upon the 
jury the judge's view of the evidence, and unduly emphasized the posi- 
tion taken by him all through the charge, that in  order for the plaintiff 
to recover i t  was incumbent upon him to prove that the little child was 
not drowned in the exact manner and at the exact point detailed by one 
single witness. 

Further, the following part of the charge was prejudicial to the 
plaintiff: "The law doesn't require a man to be all-wise; i t  requires 
him to do only what a prudent man in  the exercise of that degree of 
caution and care commensurate with the existing dangers would do in 
safeguarding the children of others against being injured by any dan- 
gerous reservoir, or other structure which might be on the land of such 
supposed person." This in  effect was an instruction to the jury that 
the only duty which the defendant owed to the plaintiff's intestate in  
this case was such duty as any man would owe the children of others 
in  safeguarding them against being injured by any reservoir or other 
structure which might be on his land, whether he be a trespasser or not 
(which the child was not), and ignored the testimony in this case that  
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an  officer in the employ of the defendant saw this boy playing at  a 
point near to this dangerous reservoir a short time before he was 

drowned, and gave him permission to play there, and further 
(226) ignored the testimony that the children of the employees of the 

mill constantly and frequently played around and about said res- 
ervoir with the knowledge and permission of the defendant. 

The judge also charged the jury that a deposition had been read "of 
the little boy who was with this little boy, and, as I recall, that is the 
only eye-witness of the occurrence, and that boy says that this little boy 
went through a hole in one panel of the fence, and if the jury finds that 
was so, gentlemen, i t  brings it square down to the question, Was it 
negligence on the part of this defendant for that particular hole to be 
in that fence? and would render the condition and height of the fence 
elsewhere immaterial. Because nothing else, if that were so, caused the 
death, if it was caused at all by their negligence, except this hole in the 
fence.'' 

There is the additional objection to this charge, besides what is said 
abore, that it was error for the judge to single out and emphasize the 
testimony of this one witness to the exclusion of the other possibilities 
or probabilities as to the place where the boy went through the fence 
and was drowned. It might be that the little boy whose deposition was 
read was mistaken as to the identity of the hole. But it impressed 
upon the jury the strong probability, as the judge thought, that this 
testimony was correct because this little witness was '(the only eye- 
witness" to the tragedy. There are repeated decisions that it is error 
thus to single out and stress the testimony of one witness, and this must 
especially be so when the circumstance is emphasized by the judge that 
he was ('the only eye-witness." 

There are other exceptions to the charge, but in view of what we have 
said above it is not necessary to consider them. We cannot be inad- 
vertent, however, to the exception that the judge violated the act of 
1796, now Revisal, 535, which forbids the intimation of any opinion by 
the judge upon the facts, however inadvertently i t  may be done. 

The judge in this case told the jury: "Whether it is a railroad, 
cotton mill, or any other sort of a corporation, it is entitled to an 
absolutely fair and impartial hearing and consideration when it brings 
a suit, or is sued in a court of justice." This was proper if there was 
cause to apprehend that the jury might be biased, a'nd we are not dis- 
posed to interfere with the judge's discretion in saying this much; but 
he added: ('Our own State is greatly indebted for its development to 
corporations and investment of capital by people who do not live in the 
State. We have great railroad facilities in this State that with rare 
exceptions were built by the capital of people who never lived here. 
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Not for the purpose of getting you to be prejudiced in their favor, but 
to wipe away all possible prejudice, if any should exist against them, i t  
is fair for us to consider as an example, for instance, how your county 
or our State would be today if me had no railroads in it, and no 
corporations, except those capitalized by residents of the State.'' (227) 
The plaintiff excepted to these remarks. I t  may well be that the 
statement of fact that with rare exceptions our railroads were built by 
the capital of people who never lived here cannot be sustained in view 
of the historical fact that they were largely built by State and county 
bonds and local subscriptions, and that only of more recent years has 
their ownership passed into the hands of nonresidents by methods, what- 
ever they were, that do not require any special sense of obligation, at the 
expense of the plaintiff. But the plaintiff's exception does not rest upon 
the statement of fact, but to the indication by the judge that he feared 
that the jury would not give the defendant justice, because it was a cor- 
poration, and to that extent intimated that the plaintiff ought not to 
recover judgment against the defendant, especially in view of the fact 
that he did not give the other side of the proposition as to what those 
who are not corporations have done for the State, and the right of the 
public to be protected against negligence of corporations when they in- 
flict the loss of life or limb, and especially in view of the further state- 
ment by the judge further on in his charge, reiterating his views: '(I 
am determined that no verdict, as far as I can prevent, shall be based 
upon guesswork, conjecture, or sympathy, or pity, or prejudice. I want 
the jury to find the facts according to the evidence in the case, and 
whatever they find will settle the legal rights of the parties. The ques- 
tion isn't whether the little boy was drowned. That is not disputed. 
The question is, Was his death caused by the negligence of the defend- 
an t?  I read to you what negligence is. I have read to you my notes 
of the evidence in this case. The direct evidence, if you believe it, and 
find the facts to be as shown by it, will narrow the case down to, What 
is the negligence complained of 1'' The plaintiff again excepted. 

The learned judge was doubtless without any intention to throw the 
weigh of his great office and his personal opinion into the scales. But 
in this charge he plainly intimated that he feared that the jury would 
be biased against the defendant because it was a corporation; he recited 
the great and indispensable obligations under which the public rested 
to corporations. He  did not stress, on the other hand, the duty of 
corporations to avoid negligence which might cause death or injury to 
the citizens nor the great indebtedness of corporations to the people to 
whom they owe their charters and carefulness in operation; and he 
further intimated that he would not permit a verdict to be brought about 
by guesswork, conjecture, or sympathy, or pity, or prejudice.'' There 
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is nothing to indicate that the jury would be governed by these motives- 
all of them motives which, if they existed, would operate only against the 
defendant, not against the plaintiff. The expression of the judge of his 
intention to prevent a verdict by those motives was, therefore, an expres- 

sion of his intention to protect the defendant. The jury might 
(228) well have taken it that the judge did not think that a verdict 

could be brought in against the defendant unless the jury were 
moved by such motives, and that if i t  was, he would set it aside. 

Taken in connection with the whole charge, it certainly could, not 
unreasonably, have been so understood by the jury. The judge was 
doubtless inadvertent that his remarks could create that impression 
on the jury. He was so intent that a verdict should not be rendered by 
prejudice against a corporation, or by sympathy or pity for the plaintiff, 
that he failed to give the other side of the proposition, and unduly em- 
phasized his fears. I n  "avoiding Scylla, he fell into Charybdis." The 
necessity of judges, in obedience to the statute, avoiding any expression, 
however inadvertent or well intentioned, which may be reasonably con- 
strued by a jury, quick to perceive the judge's point of view, as more 
favorable to one side than the other, has never been better expressed 
than by Mr. Justice Walkpr in Withers I * .  Lane, 144 h'. C., 187. The 
whole opinion may be read with benefit by all who are called upon to 
preside at the trial of fact by a jury. He  quotes, among others, from 
Chief Justice Taylor in Reel v. Reel, 9 N .  C., 63, as follows: "Upon 
considering the whole of the charge, it appears to us that its general 
tendency is to preclude that full and free inquiry into the truth of the 
facts which is contemplated by the law, with the purest intentions, how- 
ever, on the part of the worthy judge, who, receiving a strong impres- 
sion from the testimony adduced, was willing that what he believed to be 
the very justice of the case should be administered. We are not una- 
ware of the difficulty of concealing all indications of the conviction 
wrought on the mind by evidence throughout a long and complicated 
cause; but the law has spoken, and we have only to obey." 

Mr. Justice Walker, after quoting the above, and other similar state- 
ments from the opinions of this Court, most appropriately continues in his 
own language as follows : "What these eminent jurists have so well said 
about the duty of the trial judge under our statute, and the consequence 
of a violation of it, will, if it is properly heeded, conduce to the more 
perfect and satisfactory trial of causes. The judge should be the em- 
bodiment of even and exact justice. H e  should at all times be on the 
alert lest in an unguarded moment something be incautiously said or 
done to shake the wavering balance which, as a minister of justice, he 
is  supposed, figuratively speaking, to hold in his hands. Every suitor 
is entitled by the law to have his cause considered with the 'cold neutral- 
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i ty  of the impart ial  judge,' and the equally unbiased mind of a properly 
instructed jury. This right can neither be denied nor abridged." That  
case has b ~ e n  repeatcdly cited since with approval, as i t  deserved to he, 
see Anno. Ed.  

We feel entirely assured that  the learned judge below did not intend 
to infringe this statute, any more than hc intentionally fell into 
the other errors which we have found i11 the charge. H e  was as (229) 
inadvertent to the onc as to thc other; b ~ t  in the discharge of our 
duty, as  we see it, we must declare that  the plaintiff is entitled to a 

New trial. 

Cited: Comer v. Winston-Salem, 178 N.C. 385 ( l c )  ; l l o g g a d  v. R. 
R., 194 N.C. 260 (c)  ; Brown a. Telegraph Co., 198 N.C. 773 (5e) ; S. v. 
Rhineharf ,  209 N.C. 154 (5c) ;  I-ledgepalh v. Durham, 223 N.C. 824 
( I d )  ; Uarlow v. Gurney, 224 N.C. 224 ( I c ) .  

W. L. P. COREY AND WIFE V. S. T. HOOKER AND Z. V. I-IOOKER. 

(Filed 22 March, 1916.) 

1. Injunction-Mortgages-P'oreclosurc-Nonsuit-New Action. 

Where a mortgagee brings suit to foreclose his mortgage he has the 
right to take a voluntary nonsuit; and where this is done without ex- 
ception, and the defendant in that suit brings suit to obtain a perpetual 
injunction against the foreclosure for alleged usury, and foreclosure is 
not asked by the defendant in the present suit, the defendant may not be 
regarded as seeking the aid of the court by legal proceedings to foreclose 
and have their rights adjusted, as in continuation of tlie former action. 

It is necessary, to maintain an action for the penalty of taking usury 
for a loan, that the usurious interest should have been paid in money or 
money's worth by the plaintiff, who sues in equity, and the mere giving 
a note for the usurious amount is insufficient. 

3. Usury-Equity-Injunction-Payment of Legal Intercst. 

A suit to perpetually enjoin the foreclosure of a mortgage is one seek- 
ing the aid of a court of equity, requiring that tlie plaintii'f' retnrn the 
money actually received, with intcrcst; and where the defendant waives 
the usclrious part of the contract the plaintiff may not maintain the 
position that the dcfendant is not entitled to his legal rate of interest, 
and the rclief he thus seeks will be denied. 
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4. Usury - Equity - Injunction-Taxation-Solvent Credits-Listing for 
Taxes-Tender of Payment. 

In this action to perpetually enjoin the foreclosure of a mortgage al- 
leged to have been made upon an usurious contract the defendant does 
not seek to recover anything "by action a t  law or suit in equity," and the 
plaintiff's position that defendants may not exercise their power of sale 
for failure to list the note for taxation is untenable, especially when the 
defendant exercised his right to pay the amount of taxes into court. 

5. Taxation-Solvent Credits-Indebtedness. 
Held, in this case, that sustaining the defendant's exceptions was tan- 

tamount to findings in the lower court that the defendant's personal in- 
debtedness exceeded the amount of the taxes on a note secured by mort- 
gage, and the plaintiff's position that he cannot collect the note for failure 
to list it or foreclose the mortgage cannot be maintained. 

WALKER, J., dissenting. 
CLARK, C. J., concurring in the dissenting opinion. 

(230) APPEAL by plaintiffs from Bond, J., at  September Term, 1915, 
of PITT. 

Civil action upon exceptions to report of referee. The  court over- 
ruled all plaintiffs' exceptions and sustained defendants' exceptions, and 
made findings of fact and law and rendered judgment accordingly. The 
plaintiffs appealed. 

W .  P. Evans, L. I .  Moore, L. G. Cooper, Harry Skinner for plaintifls. 
Harding & Pierce for defendants. 

BROWN, J. I n  this action plaintiffs seek to perpetually restrain the 
defendants from foreclosing certain mortgages under powers of sale 
therein contained, executed to Z. V. Hooker and F. C. Harding and as- 
signed by them to  S. T.  Hooker. An injunction to the hearing wa's 
granted, a reference had, and the case is now presented upon the facts 
and conclusions of law embodied in the final decree. 

The admitted facts are tha t  S. T. Hooker loaned to plaintiffs $12,000 
i n  actual cash and received from plaintiffs their notes and mortgages in  
amount in excess of that  sum made to Z. V. Hooker and F. C. Harding, 
which were assigned by them to S. T. Hooker; that  the excess over the 
$12,000 represents "bonus" added in the notes. The court finds that  
S. T. Hooker, before advertising the property for sale, voluntarily re- 
mitted to  plaintiffs all over the $12,000 in  actual ca'sh loaned plaintiffs 
and legal interest thereon, and that  the defendants have never collected 
anything whatsoever on either of said notes nor received any money or 
other thing of value on any one of them. 
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I t  is contended by the plaintiffs: 
1. That Z. V. Hooker in September, 1914, commenced an action 

against plaintiffs to foreclose these mortgages; that pending the trial at 
April Term, 1915, Z. V. Hooker submitted to a voluntary nonsuit, and 
that the effort of defendants to foreclose under the powers of sale is but 
a continuation of that action, and, therefore, the defendants Hooker in  
this action should be treated as if they were seeking the aid of the court 
by legal proceedings to foreclose and have their rights and equities ad- 
justed accordingly. 

We are unable to see the force of this contention. Z. V. Hooker had 
the legal right to submit to the nonsuit, a'nd that terminated that action, 
especially as Corey and wife, the defendants in it, took no exception. 
The right of a plaintiff to submit to a nonsuit before verdict is well set- 
tled. Oil Co. v. flhore, ante, 51. I n  the case at bar the defendants ask 
no aid from the court and do not seek to foreclose the mortgages by legal 
process. 

2. The plaintiffs contend that under the facts of this case they are 
'entitled to recover by way of penalty $8,650, being "twice the amount 
of such interest paid," and to have the said sum credited on the 
rrincipal of the notes. This contention is without merit. I t  is (231) 
found as fact, and not denied, that the plaintiffs have received in 
actual cash $12,000 and have never paid a penny in money or money's 
worth as interest or bonus. I n  Rushing v. Bicens, 132 N. C., 273, it is 
held that usury must be actually paid in money or money's worth before 
an action can be maintained therefor, and that giving a note for the 
usury does not amount to payment. I n  the opinion Judge Qonno~ says: 
"We think before the plaintiff can maintain the action he must pay the 
usury in  money or in money's worth; he has done neither; he has paid 
nothing. I t  is well settled that the penalty is not incurred by the charge 
of usurious interest; i t  is by the taking the usury that the party incurs 
the penalty. No action lies therefor until it is paid." To the same 
effect is Riley P. Sears, 154 N. C., 521; Pritchard v. Neekins, 98 N .  C., 
244. 

I t  would be most extraordinary if plaintiffs, without having paid de- 
fendants one penny in money or its equivalent, could recover of them a 
penalty of $8,650 and have that sum credited upon the principal of their 
indebtedness. 

3. Pailing in that, plaintiffs contend that they are entitled to a per- 
petual injunction against foreclosure under the power of sale and to a 
cancellation of the notes and mortgages upon repayment of the principal 
sum of $12,000, without interest. The plaintiffs are borrowers, asking 
equitable relief. Such relief will be granted only upon condition of their 
doing equity by returning the money actually received, with legal inter- 
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est. I t  has been repeatedly held by this Court that when a mortgagor 
brings an action to restrain the mortgagee from selling mortgaged prop- 
erty on the ground that the debt secured is usurious, an injunction will 
be refused if the mortgagee waives the usurious parts of the contract. 
Where the debtor comes into a court of equity and asks relief against a 
usurious contract he must pay the defendant the money justly due him, 
with legal interest thereon. Manning v. Elliott, 92 N .  C., 48 ; Purnell v. 
Vaughan, 82 N. C., 134;  Ballinger v. Edwards, 39 N. C., 449; Beard v. 
Bingham, 76 N.  C., 285; Simonton v. Lanier, 71  N.  C., 498; Cook v. 
Pntferson, 103 N. C., 127;  Churchill v. Turnage, 122 N. C., 426; Owens 
v. Wright, 161 N. C., 127. 

This equitable and just rule prevails in practically all the States of 
this Union as well as in ~ n g l a n d .  39 Cyc., 1010. The fact that the 
statute declares all interest forfeited does not affect the operation of the 
rule. Carver 2'. Brady, 104 N .  C., 219; Cushmnn v. Sufphen, 42 Ill., 
255. 

I n  reaching our conclusion we h a ~ e  followed the unbroken line of pre- 
cedents in this Court for half a century, as well as the overwhelming 
weight of authority i11 this country as well as in England. 

The Alabama court has gone so far as to hold that a statute prorid- 
ing that usurious contracts cannot be enforced either at law or in 

(232) equity, except as to the principal sum due, does not prohibit a 
court of equity in a suit by a b o r r o ~ e r  for relief against a usur- 

ious contract from granting such relief on condition that the complain- 
ant repay borrowed money with legal interest thereon. findsay v. U.  S. 
Savings Bank, 127 Ala., 366; 51 L. R. A., 393. 

4. Finally the plaintiffs contend that the defendants should not be 
permitted to exercise the power of sale in the mortgages, because they 
have failed to list them for taxation. The statute relied on is copied and 
construed in Hyatt c. Holloman, 168 N .  C., 387. The defendants are not 
seeking to recover anything "by action at  law or suit in equity," and 
under the authority of that case this defense cannot avail plaintiffs. I n  
any event, defendants would have the right to pay the taxes into court, as 
they have offered to do if liable therefor. 

But the judge, in sustaining all of defendants' exceptions and finding 
the facts as contended for by them, has practically determined that the 
notes and mortgages are not liable for taxation, as defendants' personal 
indebtedness exceeded them in amount. 

Upon a review of the record, the judgment of the Superior Court is 
Affirmed. 

WALKER, J., dissenting: Were this a question of general lam, not 
affected by any statutory enactment, it may be that I would be con- 
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strained by some precedents in our Reports, even if thought to be erro- 
neous in principle, to yield my silent concurrence to the opinion of the 
majority. I do not consider it proper to dissent in every case where my 
views may not strictly coincide with those of my brethren, whose greater 
learning and superior acumen I freely acknowledge; but whenever I be- 
lieve that a vital principle is involved, or a right which is plainly given 
and guaranteed by statute is destroyed or put in jeopardy, then it is very 
proper, if not quite obligatory, according to my sense of the duty resting 
upon me, that I should state the grounds of my dissent, where I differ in 
opinion with the Court as represented by the majority. 

On a former occasion, in Owens v. Wright,  161 N. C., 127, I expressed 
my views somewhat at  length on the general question as applicable to the 
facts of that case, and the defendant in the present litigation may have 
taken some courage from what was decided therein and in one or two 
previous cases, and have supposed that however gross the usurious nature 
.of the transaction may be, he would, at  last, have everything to gain and 
nothing to lose, as if he is "armed and equipped" with a deed of trust 
and a power of sale, giving him dominance and great adrantage of the 
borrower, he will, at least, be compensated with ~ i h a t  is miscalled "legal 
interest," that is, he will secure his loan with 6 per cent added to it, 
whether he succeeds in oppressing his helpless debtor or not. I cannot 
bring my mind to think that the Legislature intended any such 
thing, or that it was contemplated that the ancient dictum of the (233) 
chancellors, who were then invested with great discretionary 
power in molding their decrees, should abort the effort of legislation to 
ameliorate the condition of those whose imuecunious and necessitous 
condition compelled them, at times, to appeal to the money lenders for 
assistance. 

This case is a most striking illustration of the imperative necessity for 
construing the usury laws of our State according to their unmistakable 
terms, or at least in conformity with the plain intent of the Legislature 
in enacting them. They were passed to protect the poor and needy from 
the exorbitant exactions of the usurer. They are perfectly just to the 
latter, for they allow a fair return on his money. I n  order to restrain 
him from demanding more from a man who is bound to give, or to suffer 
i f  he refuses to do so. it was not sufficient to declare that he should for- 
feit only the excess of interest, but it was the opinion of the Legislature 
that he should be made to incur a heavy penalty if he violated the stat- 
ute, to the extent of losing all interest and being subject, besides, to a 
further penalty of double the amount of the interest paid. But this 
beneficent purpose-and no one can reasonably doubt the justness of it 
-is entirely frustrated and set at naught if we, contrary to the evident 
intent of the statute, allow him to recover the principal and 6 per cent 
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additional; and it matters little, or rather not at all, what is the form 
of the action in which he is permitted to do so, or whether he is on the 
one side of the litigation or the other. The statute does not make this 
distinction, or any exception to its clear and positive mandate, that if 
he charges more than 6 per cent on his money loaned he shall never 
have any interest, or that the loan shall not bear any interest. This we 
held in Erwin v. Rank, 161 N. C., 42, where Justice Allen so well and so 
emphatically stated the law of the statute. After reviewing the author- 
ities, he thus concludes, at  page 49 : "As the renewals, according to these 
authorities, do not change the nature of the transaction, and interest is 
forfeited when usury is charged, the debt became, after that time, 
simply a loan of money bearing no interest." (Italics used to stress 
important and vital words.) For this proposition he cited Smith v. B. 
and L. Assn., 119 N. C., 255, where i t  was said: "Where usurious interest 
is charged, all interest is forfeited, and the legal effect of the contract 
being simply a loan without interest, all payments, however made, must 
be credited on the principal, and, in addition, the borrower is entitled to 
recover, or have credited on the debt, double the amount of payments 
made AS interest within two years prior to action brought." Could there 
be a more direct and absolute adjudication upon any question than what 
is said in those two cases as to the "legal effect" of a note in which 
usurious interest is charged? I t  is stripped entirely of all interest- 
bearing quality, and is exactly the same as if, by its very terms, i t  bore 

no interest at all; or, in other words, as if the debtor had given 
(234) his note, which is accepted by the creditor in these words: '(1 

promise to pay you, for value received, but without interest, 
twelve months after this date, the sum of $10,000." 

I f  the ('legal effect'' is that a usurious note bears no interest, by what 
reasoning or principle can the courts change this law as declared by the 
statute? Nothing but the dictum of the chancellors, that "he who asks 
equity must do equity," and that under the operation of this most ex- 
cellent maxim of the law the mantle of its protection falls upon the 
usurer and restores to him that which the statute says he shall forfeit 
forever. With all due respect to them, if they would have said it in this 
day and time, I must think that this is a strange perversion of the  
maxim. 

I cannot better answer this position than by using the language of the 
Court in Mo. K. and T. Trust Co. v. Krumseig, 172 Mo., 351, where it 
was said: ('We think i t  a satisfactory reply to such a proposition that 
the complainants in the present case were not seeking equity, but to avaiI 
themeelves of a substantive right under the statutory law of the State.'' 
That was a suit to enjoin defendants from enforcing a mortgage securing 
a debt bearing usurious interest, which is our case also. What boots it 
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that the plaintiff enters the court by one door and the defendant by the 
other? They are both in court to have their rights, not according to 
the mere sentiment of fancy of the judge, but according to the law as 
written clearly in the statute, that a note shall bear no interest where an 
excessive rate is charged thereon. I s  not the defendant, in legal effect, 
demanding a recovery upon the notes when in answer to plaintiffs' bill of 
complaint he seeks to recover his principal, with interest? The plaintiff 
is trying to prevent him from violating the law to his injury, and instead 
of stopping him in his excessive demand, the Court restores to him what 
he has lost, or, more exactly, gives him a bonus or something he never 
had under the law, for resisting the plaintiff in the prosecution of his 
rightful claim to be protected against him. What more right has the 
Court to allow him any interest than to allom him all of i t ?  for the law 
says he shall have neither the one nor the other-interest above the legaI 
rate or interest at the legal rate. 

There is also a maxim that "Equity regards the substance and not the 
form of a proceeding." 10 Ruling Case Law, par. 130. I t  looks at its 
real nature, and not so much at its form or the position of the parties. 
If defendant had been a plaintiff demanding the recovery of his debt 
and all interest which is charged in it, the result, i t  is admitted, would 
be a forfeiture of all interest; and, if he does so as defendant, the law is 
the same. I t  was so held in Eruin, v. Bunk, supra, quoting from Brown 
v. Bunk, 169 U. S., 416, as follows: "The forfeiture declared by the 
statute is not waived or avoided by giving a separate note for the 
interest, or8 by giving a renewal note in which is included the (235) 
usurious interest. No matter how many renewals may have been 
made, if the bank has charged a greater rate of interest than the law al- 
lows, it must, if the forfeiture clause of the statute be relied on, and the 
matter is thus brought to the attention of the court, lose the entire 
interest which the note carries or which has been agreed to be paid. By 
no other construction of that statute can effect be given to the clause 
forfeiting the entire interest which the note, bill, or other evidence of 
debt carries, or which was agreed to be paid, but which has not been 
actuaIly paid." 

Why should it make any difference how the statute is called to the 
attention of the Court? 

The debtor alleges in his complaint that under the law he owes only 
the principal of the notes, but that the creditor has insisted, and still 
insists, that he must pay more than is allowed in order to prevent him 
from using his superior advantage, by reason of his having a power of 
sale (NcLeod  v. Bullard, 84 N. C., 516) and selling his home. He then 
appeals to the court to enforce the law and restrain its plain riolation if 
this threat of the usurer is carried out. This right to restrain him is 
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now a legal right, not to be vouchsafed only at the will or discretion of 
a chancellor, for we have none, under our system, and have not had any 
since 1868. The right to an injunction accrues to a party by virtue of 
the statute, Revisal, see. 806, and being a statutory remedy, he is en- 
titled to resort to it whenerer he states a case within the provision of the 
law, and this right cannot be curtailed by compelling him to give up 
some other well defined statutory right as a condition to granting him the 
appropriate relief. He  is not now dependent upon the grace or favor of 
a chancellor. Speaking to this point in h n z b e r  Co. v. Wal lace ,  93 
N. C., at  p. 27, and referring to the abolition of the forms of actions, 
J u s t i c e  Merrimon said: "In some other respects i t  (our procedure) 
facilitates and enlarges the scope of equitable relief that may be granted. 
This is so especially as to relief by injunction and the appointment of 
receirers. The provisions of The Code, secs. 338 and 319, in express 
terms invest the court with very large and comprehensive powers to 
protect the rights and prevent the perpetration, or the continuance, of 
wrong in respect to the subject-matter of the action." 

The plaintiff in this case is not asking for any equity, and is, there- 
fore, not within the range of the maxim requiring one who does seek 
equity to do it. He  is not demanding as his relief that defendant be 
enjoined from doing an inequitable act, but an illegal, unlawful act; 
that he be not allom-ed by force of his power of sale to do indirectly, or 
in pmis, what he cannot do directly or in the court, and thereby to ap- 
propriate something that does not belong to him and that he is forbidden 

by positive law to take or receive. The offer he made before the 
(236) sale included more than, under the statute, he mas entitled to 

demand. The maxim had not come into play at  that time, and his 
right to interest had already been lost; and it is to be noted that in this 
case and in his answer he demands payment of the &mount of his note 
and 6 per cent interest and invokes the intervention and the process of 
the court to enforce his claim, and the court has actually given him a 
judgment in this action according to his demand for the same, declared 
the amount a lien on the land, and directed a sale thereof if the debt, 
and interest from the dates of the notes, 3 January, 1911, 17 June, 1912, 
and 10 January, 1913, are not paid by the plaintiff, which gives him 
in interest, roughly estimated, about $3,100, the principal being $12,000. 
Why should this difference be made between a judgment in favor of the 
usurer as plaintiff and the one in his favor as defendant? The result 
in this case makes the right of the usurer to recoTTer interest depend not 
upon the statute, but upon his relative position in a lawsuit. But the 
authorities are not all one way upon this question. There are courts 
which hold that the maxim has lost its magic and its force, and must 
give way to the plain terms of the statute, which restrict the power of 
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the courts. So. Home B. and L. Assn. v. Tony, 78 Miss., 916; Long v. 
McGregor, 65 Miss., 70. 

I n  Bnrclift v. Fields, 145 dla. ,  264, under a statute not essentially 
different from ours, it was held that in  a bill to redeem from a mortgage 
sale the debtor is entitled to relief without tendering or paying any in- 
terest, the debt being noninterest-bearing, and the form of action not 
being. material. The Court said:  he rule that one asking equity 
must do equity Tvas but the invention of that court of chancery for regu- 
lating its own procedure. 'The power of the Legislature to prohibit 
courts of equity from applying the maxim in cases involving usury is 
undoubted,' as Justice S h a r p  declared i n  the prevailing opinion in 
Lindsay's case; and we do not see that the Legislature owed the mort- 
gagee, claiming under a contract pro tarnto illegal, any constitutional 
duty to preserve the rule of equity procedure for her benefit, to the end 
that she might realize the usurious interest, or even legal interest, by a 
sale of the mortgaged property under the power of sale. Redemption 
from a mortgage before foreclosure, upon paying the debt secured, has 
always been allowed by courts of equity. The rralid legal debt in this 
case mas the principal sum borrowed, and no more. At no time could 
the mortgagee have collected more than that sum by suit in any court 
against the mortgagor's mill; and the remedy for the collection of the 
legal debt by suit is in no way altered or affected by the act of 1901. 
The insertion of a power of sale in  the mortgage did not impart validity 
to the agreement to pay usurious interest; and, notwithstanding the 
power of sale, the contract remained legal only to the extent of the 
principal borrowed. The mortgagee had no vested right in the 
rule of equity pleading and practice, and cannot complain that (237) 
its abrogation by the lawmaking power has enabled the mort- 
gagor to have relief without paying any interest. The lam existing when 
the loan was made and the mortgage taken declared the contract could 
not be enforced except as to the principal, and to that extent i t  has been 
enforced. This preserves all the mortgagee's constitutional rights. The 
rule of equity practice mas in no sense a p a r t  of her remedy. That the 
mortgagee was a widow who loaned money to her brother-in-law cannot 
alter the rules of law; and if he choose to seek redemption without pay- 
ing ally interest, the Court is bound to declare that the statute authorized 
him to pursue his course." This was approved in First National Bank 
v. Clark, 161 Ala., 497, an action to enjoin a sale under a deed of trust. 
I n  both of these cases the Court say that the former doctrine was a mere 
creation of chancery, and had no statutory, but merely judicial, sanction. 
I n  the Barclift case, supra, the Court very gracefully says, by Weakley, 
C. J., that the law had finally been brought into harmony with the dis- 
senting opinion of Justice Haralson in Li7zdsay v. IT. X. Savings and L. 
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Assn., 127 Ala., 366, cited in the opinion of this Court. I would 
especially commend the opinion of Justice Haralson in that case to a 
careful perusal and grave consideration, for i t  contains an unanswerable 
argument in favor of the view taken by me. H e  there says that the 
object of the statute is to make usurious contracts void as to the interest, 
"when properly pleaded by the debtor, whether in a court of equity or 
law; for, at  last, a debtor, by such defense, is doing no more than pre- 
venting the enforcement of such a contract against him. What is the 
difference in principle between not allowing such a contract enforced at  
the instance of the lender and in  forbidding its enforcement at the in- 
stance of the borrower? I t  always did rest for enforcement, at  law or in 
equity, when the lender was proceeding, upon the borrower, whether he 
objected or not; and but for this ancient rule in equity the principle 
would have been as applicable in chancery to the one as to the other." 
The object, he further says, was to destroy the inequality between the 
two parties in courts of equity and to give fair play to the statute, and 
that not to so construe it would seem to be a technical rather than a 
substantial view of the question, and to prevent the statute having effect 
agreeably to the intention." And again, returning to a general view of 
the statute, he says: "It is again a familiar rule that 'a construction 
which leaves a sentence or clause of a statute no field of operation should 
be avoided, if any other reasonable construction of the language can be 
given.' Lehman v. Robinson, 59 Ala., 235. The sole object of the 
amendment was to suppress usury, and leave no one to be victimized by 
it, when he seeks to avoid it, passed in the interest of public policy and 

for the prevention of extortion by the favored out of those not so 
(238) fortunate as they." H e  buttresses his position with this extract 

from Mo. K. Trust Go. v. Krumseig, 172 Mo., 351, which appears 
to cover the case as with a blanket: "It would seem that no argument 
is necessary to establish the proposition that when substantial rights, 
resting upon a statute which is clearly within the legislative power, 
come in  conflict with mere forms and modes of procedure in the courts, 
the latter must give way and adapt themselves to the forms necessary 
to give effect to such rights. The flexibility of chancery methods, by 
which i t  molds its decrees so as to give appropriate relief in all cases 
within its jurisdiction, enables it to do this without violence to principle. 
I f  one or the other must give way, good sense unhesitatingly requires 
that justice and positive rights, founded both on valid statutes and valid 
contracts, should not be sacrificed to mere questions of mode and form." 
Holland v. Challon, 110 U. S., 15. 

I t  is said in 39 Cyc., at p. 1013, that "in a number of States the 
equitable rule requiring the borrower to offer payment of principal and 
legal interest as a condition of obtaining relief in equity against a usu- 
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rious contract has been abrogated either wholly or in part. Thus in  
some States payment, or tender of the principal without any interest, 
still suffices; so, by virtue of special statutory provisions in  other juris- 
dictions, i t  is not necessary for the borrower to tender or pay either 
~ r i n c i ~ a l  or interest."   he elaborate note sustains this statement in  
the text. The trend, almost like a resistless tide, bears strongly towards 
the doctrine that executes the legislative will, rather than the will of the 
chancellors. The net result (in Virginia) is said to be "that a borrower 
who seeks relief in equity against a usurious contract need pay only the 
principal." 39 Cyc., note 78; Edmunds v. Bruce, 88 Va., 1007. I t  was 
held in Morrison v. Miller, 46 Iowa, 84, disapproving a former decision : 
"We do not think that equity requires the payment of this sum, but 
rather that i t  would be a practical nullification of the usury laws to 
require it." I t  may be that our Legislature will now amend the statute, 
as has been done in  many of the other States, so as 40 declare its inten- 
tion in language that cannot be misunderstood and to' bring the law into 
greater harmony with public policy as evidenced by the usury laws. 
See 39 Cyc., 1013, and notes 18 and 19. 

I have discussed so fully the other features of the case in  my dis- 
senting opinion in Owens v. Wright, 161 N. c., a t  p. 133, that I deem it 
unnecessary that I should make further reference to them here. My 
conclusion is that the terms of our statute are strong enough to abolish 
the former rule that prevailed in courts of chancery, and were intended 
to do so, and that we should not follow precedents based on the chan- 
cellor's discretion ra'ther than on the mandate of the Legislature in  a 
matter about which it had plenary authority to declare what 
should be the law. We have no right to add to defendant's re- (239) 
covery one cent beyond that which the law allows him, or to say 
that when the Legislature has said that he shall have the principal of 
the debt only, we will give that and the interest, in this case amounting 
to  a large sum. 

L, 

I will state, generally, without going into details, that there was more 
usury charged on this loan, perhaps, than on any heretofore brought 
into litigation, and that the violation of the statute was not only palpa- 
ble but gross. This seems to be admitted. The plaintiff brought a suit 
to foreclose his mortgage, and when confronted with the danger of losing 
his interest, he withdrew from the court and got behind his power of 
sale, which he believed afforded a safe barrier against all attack that 
could jeopardize a fair  and reasonable return for the loan. He  
gambled on the chance of winning all of his illegal exactions, but played 
a safe game and for a good stake, which he knew could not be lost. 
Whether the rule which the defendant now invokes will tempt others to 
experiment i n  the same way remains to be seen. I t  appears clearIy to 
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me that the statute was intended to mevent any such result, and to forfeit 
the entire interest where there is a usurious charge, in all cases; other- 
wise i t  will be a dead letter, as usurers generally protect their loans by 
requiring a deposit of collaterals or by other forms of security, and as 
the debtor will be driven to his remedy by injunction, the lender will 
always get, at least, 6 per cent of his loan as compensation for it. 

What would be the effect of a tender by the debtor of the principal 
before the sale upon his right to enjoin the sale without paying any 
interest is not raised in  this case, and, therefore, need not be discussed. 
A tender would prevent the exercise of the power (27 Cyc., 1455 ; Cape- 
hart v. Bipp, 77 N. C., 261), and, in order to avail himself of i t  by 
keeping it good, i t  would seem that the debtor should not be required to 
bring into court more than the amount legally due, that being the usual 
requirement. 

Where a statute is plainly worded, expressing clearly the intention, i t  
is always said that there is no room for construction, and the will of the 
~ e ~ i s l a t u r e  is enforced according to its plain meaning. This rule ap- 
plies here, and should have its full operation. The law does not regard 
the parties to a usurious transaction as in pari delicto, but the debtor is 
rather considered as in vinculis, being under the power and control of 
the creditor. 39 Cyc., 1018. His  position, therefore, should meet with 
the favor of the courts. 

C u m ,  C. J., concurs in dissenting opihion of MR. JUSTICE WALK=, 
and adds : 

The object of the statute is to protect debtors from oppression by im- 
posing the penalty of the loss of all interest when usury is charged. The 

statute contains no exemption, and when the creditor has exacted 
(240) a mortgage or other security the debtor needs the protection of 

the statute more acutely than when there is no mortgage. The 
statute should be construed according to its intent. 

I f  the legislative intent is to exempt from the statute a creditor who 
ha's obtained a mortgage, the General Assembly should add a provision: 
"But when the creditor has obtained a mortgage or other security he 
shall be exempted from the penalty of the forfeiture of all interest upon 
payment of legal interest." 

I f ,  however, the legislative intent is that there shall be no discrimina- 
tion in  favor of a creditor whose loan at  usurious interest has been 
secured by mortgage or otherwise, then the General Assembly should add 
to the statute the following provision: "The penalty herein provided 
of the forfeiture of all interest when usury is charged shall apply 
whether the creditor has secured the debt by mortgage or not." 
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Two members o f  the Court have repeatedly held that  the latter is the 
legislative intent of the  statute, which contains no exemption i n  favor of 
mortgages, Owen v. Wright, 161 N. C., 133; also, Churchill v. Turnage, 
122 N. C., 426, and other cases; while three members have held to the 
contrary. A n  act of the General Assembly should determine the true 
legislative intent i n  this regard. 

Cited: Whisnant v. Price, 175 N.C. 614 (2pj)  ; N o l d  v. Osborne, 
177 N.C. 17 (3d ) ;  Rcclzkin v. Oates, 183 N.C. 523 (4pj) ; Adam v. 
Bank, 187 N.C. 344 (3d) ; Waters v. Garris, 188 N.C. 308 (313) ; Miller 
v. Dunn, 188 N.C. 401 (312) ; Wooten v. Bell, 196 N.C. 657 (4c) ; Nance 
v. Fertilizer Go., 200 N.C. 707 (4c) ; Wilson v. Trust Co., 200 N.C. 791 
(31) ; Smith v. Bryant, 209 N.C. 215 (3c) ; Bzcchanan v. Mortgage Co., 
213 N.C. 249 (3c). 

WILLIAM LAWRENCE v. WESTERN UNION TELEGRAPH COMPANY. 

(Filed 22 March, 1916.) 

1. Telegraphs-Receiving Office-Negligence-Delivery. 
Evidence that a telegraph company received a telegram for transmis- 

sion to an addressee well known a t  its delivery point to the people of the 
town and defendant's agent, a t  which he had an established place of 
business, and that the message was received a t  this place a t  8 :29 a. m. 
and if delivered before 9 a. m. the injury complained of would have been 
avoided, is WeZd, under the circumstances of this case, sufficient for the 
determination of the jury upon the issue of defendant's actionable negli- 
gence, and to sustain a verdict for actual damages. 

a. Telegraphs-Office Hours--Negligence. 
A telegraph company will not be held as negligent in the transmission 

of a telegram when it is shown that its agent received the message about 
the time the office a t  its destination had closed, and the relay office had 
sent a service message back with this advice. 

3. Telegraphs-Death Message-Notice-&lationship of Parties-Actual 
Damages-Burden of Proof. 

Where the sendee of a telegram announcing a death sues a telegraph 
company for its negligent failure to deliver it, and it appears that he 
was not in any way related to the deceased, there is no presumption that 
he suffered mental anguish in being prevented by the negligence of the 
defendant from attending the funeral, but he may show such facts and 
circumstances upon which the jnry may award actual damages, with the 
burden of proof on the plaintiff. 

BROWN, J., dissenting. 
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(241) APPEAL by defendant from Connor, J., at December Terni, 
1915, of LENOIR. 

7'. C.  Wooten for plainkiff. 
Moore & Dunn  for defendant. 

CLAEK, C. J. This action is brought to recover damages for ncgligent 
delay in delivering a telegram sent from Scotland Neck 14 December, 
1914, announcing the death of Mr. Noah Biggs, and stating that the 
funeral would take place the next day at 3 p. m. 

The complaint alleges that if the telegram had been delivered to the 
plaintiff that night he could have left Kinston next morning at  7 :I0 a. m. 
and would have reached Scotland Neck in time for the furleral. The 
uncontradicted evidence shows that a list of some sixty names, to whom 
telegrams of the same nature were sent, werc filed in the office at Scot- 
land Neck between 7 :30 and 8 p. m., and that two of these messages were 
delivered that night to other parties in Kinston. I t  was further in evi- 
dence, however, that two other messages, among them that to the plain- 
tiff, werc not among these sixty which were first filed, but that thew two 
belated messages werc filed in the office at  Scotland Neck "about 9 
o'clock." I t  was shown that the hours of the defendant's office in Kins- 
ton were from 8 o'clock a. m. to 9 p.m., and that the Klirrston office had 
been closed before this message could be received from Scotland Neck. 
There is no direct wire between the two points, messages being relayed 
at  Norfolk. There is no evidence that this was unreasonable. 

The court instructed the jury: "If you belicve all the evidenrc in 
this case you will find that the agent at Scotland Neck was not instructed 
by the sender of this telegram to the plaintiff Lawrence until about 9 
o'clock, and that at  that time the office of the defendant at  Kinston was 
closed. . . . So, gentlemen of the jury, the only question left for 
you to consider on this first issue is, whether there was negligence on the 
part of the company in delivering this message to the plaintiff Lawrence 
after i t  was received in Kinston on Tuesday morning." I f  there was 
error i n  this, the defendant cannot complain, and the plaintiff is not 
appealing. 

Upon this issue the evidence of the plaintiff himself was that the train 
had left for Scotland Neck at 7:10 a. m.; that i t  was 90 miles 

(242) over dirt road, and that he could not have reached there by auto- 
mobile in less than six hours in the condition the roads were at 

that time, in  December, and that after he received the message, which 
was at  10 a. m., he "tried to find an automobile." "There was but one 
automobile that I knew of that would go under the circumstances, and 
he was out of town. He  came back to town at 11 o'clock a. m. . . ." 
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H e  says further: '(1 could hare reached Scotland Neck by automobile 
by 3 o'clock if the telegram had been delivered at 9 o'clock. The driver 
told me so." 

I t  was in evidence by the operator at Scotland Neck that the message 
~ r a s  received there at  8 5 2  p. m. (their usual closing hour being 8 p. m.), 
and that his office received reply from Norfolk, to which it was sent in 
regular course to be relayed to Kinston, that the message to Lawrence 
could not be delivered, as the Kinston office had closed, and i t  would have 
to lie orer till the next morning. The telegram was in evidence, and 
on its face bore a notation that it was recei~ed at Kinston at 8 :29 a. m. 
There is still left open the allegation of negligence in that the message 
having been sent to Xorfolk the night before, and its urgency being 
shown on its face, that it should have been delivered to the office in 
Xinstoll imnzediately after 8 o'clock or at any rate earlier than 8 :29. 
and further, that even if received at 8 :29, with proper diligence, in a 
town of the size of Kinston, the telegram, which on its face showed that 
i t  had been received at Scotland Neck the night before, should have been 
delirered before 9 a. m. The plaintiff testifies that if he had received it 
by that time he could have reached Scotland Neck before 3 p. m. by au- 
tomobile. 

Whether this delay was negligence or not, under all the attendant 
circumstances, was purely an issue of fact for determination by the jury, 
and is not an issue of law which this Court can review. The jury hare 
found upon evidence sufficient to be submitted to then1 that there mas 
negligence in this respect, and the motion for a nonsuit was properly 
denied. 

I t  mas in evidence that the plaintiff had lived in Kinston sixteen 
years; that he had an established place of business on a public street in 
the town of Kinston where he had been a resident for more than sixteen 
years. and was well known to the local manager of the telegraph com- 
pany as a barber in a public barber shop in the town. I t  mas not error 
for the judge to charge that "If the telegram was not actually delivered 
to the plaintiff until 10 o'clock, that is, until an hour and a half after 
time at which the defendant says that the telegram arrived at its office 
in Kinston, that this was evidence of negligence to he considered by the 
jury." I t  is true that the defendant says that it had enough messenger 
boys to handle its ordinary business, but that they all happened to be out 
at the time this message was recei~~ed. This was a matter of de- 
fense for the jury to consider, whether in fact there was a suffi- (243) 
cient number of messengers or not and whether their absence 
justified the failure to get an additional messenger on this occasion and 
the delay of an hour and a half, if the plaintiff's testimony is to be be- 
lieved, in the delivery of this telegram. 
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We need not consider the second exception, for the exclusion of the 
affidavit of Rev. U r .  McFarland that he delivered the message to the 
office in Scotland Neck "about 9 p. m.," for the judge instructed the 
jury that upon the evidence there was no negligence in failing to deliver 
the message that night. 

The only other exception that we need consider is to the following part 
of the charge of the court: "In this case, there is nothing in the evi- 
dence which would justify the jury in presuming that there was any 
injury received by this plaintiff. The burden would be upon him to 
satisfy you that the relations between him and Mr. Biggs were such that 
he suffered an injury by his failure to get to Mr. Biggs' funeral. I f  
this evidence satisfies you by its greater weight that the relations be- 
tween these men mere such that by reason of his inability to get to the 
funeral the plaintiff did suffer mental anguish of mind, then it is for 
you, gentlemen of the jury, to say upon all the evidence what sum 
would compensate him for this injury." 

The defendant was put on notice by the receipt of more than sixty 
telegrams announcing the death of Mr. Biggs and the hour of his 
funeral that he had many friends who would probably wish to attend 
and pay this last sad tribute of respect to his memory. I t  is true, the 
plaintiff was a colored man; but the testimony is that he had been DIr. 
Biggs' driver for eight years, and then for many years sexton of the 
church in Scotland Neck of which X r .  Big-gs mas an active and promi- 
nent member; that whenever Mr. Biggs came to Kinston he almost al- 
ways came to see him. I t  was also in evidence that when the family of 
Mr. Biggs made up the list of those whom they wished notified and 
given an opportunity to attend the funeral, and it was found that the 
name of the plaintiff and the name of Mr. Archibald Johnson, editor of 
Charity  and Children, had been omitted, these nanlcs were at once added. 
There was also evidence, from others than the plaintiff, that he was held 
in  high estimation by Mr. Biggs, who often spoke of him "in very high 
and complimentary terms and evidently thought a great deal of him. 
The plaintiff is held in  high estimation in Scotland Neck." 

The plaintiff himself testified that he had been requested by Mr. Biggs 
to act as pall-bearer, and that he was much grieved that he was unable 
to do so, because Mr. Biggs had expressed that wish, and "I wanted to 
fulfill his request. He had been a friend to me and I had learned to 

love him; he had been one of my best white friends, and had al- 
(244) ways been. I have never gotten over it. I t  was always grievous 

to my very mind and soul because I did not get there, and there 
is never a day passing but it has been on my mind." 

I t  is true that the deceased was a white man and that the plaintiff is 
a colored man ; but according to the uncontradicted evidence the plaintiff 
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was held in high estimation by the public; he was a warm personal 
friend and evidently an admirer of Mr. Biggs, and had been told by him 
that he desired him to act as pall-bearer at  his funeral. I t  was also in  
evidence that when in the list of more than sixty names to whom similar 
telegrams had been sent it was discovered that the  name of the plaintiff 
and of Mr. Arch. Johnson, editor of Charity and Children, had been 
omitted, the family had messages for those two phoned down to the oper- 
ator at Scotland Eeck. It is by no means impossible, indeed, it is a 
matter of common knowledge, that the most kindly and cordial relations 

u ,  

frequently exist between men of the two races who have received mutual 
assistance from each other or been engaged in the same calling, as here 
the driver of Mr. Binas and the sexton of the church in which he was a "" 
leading member. There is no rule of law that the jury must disbelieve 
the statement of the plaintiff that he was much grieved at not being able 
to attend Mr. Biggs' funeral, and that the disappointment was a great 
one to him of losing the satisfaction and the honor of being a pall-bearer 
at  the funeral of his former employer, whom he highly honored and 
loved. I t  is  to the credit of human nature that such kindlv relations 
can exist and often do exist between men of the two races, and a jury of 
Lenoir County, composed entirely of white men, have found as a fact 
that those relations did exist between the plaintiff and Mr. Biggs and 
that i t  was a grievous disappointment to the plaintiff that he should not 
have been able to comply with his own wish, in  fulfillment of Mr. Biggs' 
request, to be a pall-bearer a t  his funeral. 

When there is negligence in the delivery of a telegram concerning a 
pecuniary transaction, it is comparatively easy, ordinakily, to calculate 
the damage sustained. But there is no less a wrong calling for com- 
pensation in the delay or nondelivery of a message of this kind. I t  is 
true that there is no blood relationship between the plaintiff and the 
deceased. The only relation is that of mutual esteem. Nearness i n  
blood is only material when the presumption of anguish is relied on. 
When there is close blood relationship such presumption arises without 
additional proof. When there is not close relationship of blood, or no 
relation of that kind, then mental anguish must be shown and that the 
negligence of the defendant was the proximate cause thereof. IIunter 
v. Tel. @o., 135 N. C., 458, especially the concurring opinion of Walker, 
J., at pp. 468-412. 

I n  Harrison, v. Tel. Qo., 143 N. C., 150, the Court sustained a claim 
of damage from mental anguish for delay in the delivery of a 
telegram which if promptly delivered would have enabled the (245) 
plaintiff to attend the funeral of a stepson. Brown, J., said: 
"There is no presumption of mental anguish growing out of the relation 
of stepmother and son; but under our decisions i t  is a fact the plaintiff 
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may prove, if she can, to the satisfaction of the jury, for the state of 
the mind is as much susceptible to proof as the condition of the stom- 
ach." 

I n  Bright v. l'el. Co., 132 N. C., 322, this Court said: "The law 
does not regard so much the technical relation between the parties or the 
legal status in respect to eich other as it does the actual-relation that 
does exist and the state of feeling between them. I t  does not raise any 
presumption of mental anguish when there is no relation by blood, but if  
mental suffering does actually result upon the failure to deliver a mes- 
sage when there is only affinity between thc parties, i t  may be shown and 
damages recovered." This case is cited as authority in Harrison v. Tel. 
Co., 136 N. C., 381, which also cites Cashion v. Tel. Go., 123 N. C., 267, 
which said: "We do not mean to say that damage for mental anguish 

I may not be recovered for the absence of a mere friend, if it actually 
result; but it is not presumed." To the same purport are all our- 
authorities. 

No error. 

BROWN, J., dissenting: I t  is admitted in the opinion of the Court 
that there is no evidence of negligence upon the part of the defendant ill 
failing to deliver the message the night i t  was filed at  Scotland Neck, as 
i t  was not filed until about the closing hour of the Kinston office. 

I am of opinion that there is no evidence of negligence in the delivery 
next morning. The message was received at Kinston at  8 :29 a. m. and 
delivered, according to plaintiff's evidence, at  10 a. m. The testi- 
mony tends to prove that the messenger boy searched for plaintiff an 
hour and a half before finding him; that he went to his home and to his 
barber shop, and did not find him at either place; that he continued the 
search, and found plaintiff a t  Mrs. 11arvey7s at  9 :35 a. m. The plaintiff 
admits he was at  Mrs. Harvey's doing some work, and that the message 
was delivered to him there about 10 a. m. Taking all the evidence into 
consideration, there is no evidence of unreasonable delay in  delivering 
the message after i t  was received at  the Einston office. 

Again, i t  is admitted that plaintiff could not have reached Scotland 
Neck by train, as the only train left a t  1 : l O  a. m., and the message was 
not received at  the Kinston office until 8:29. I n  fact, the Rinston 
office did not open until after the train had left. Plaintiff swears i t  is 
90 miles from Kinston to Scotland Neck, and that i t  requires six hours 
to make the trip by automobile. Plaintiff further says: "I tried to 
find an automobile. There was not but one automobile that I knew of 

that would go under the circumstances, and he was out of town. 
(246) H e  came back in town about 11 o'clock. I asked him if he would 

carry me to Scotland Neck. I asked him what it would cost. H e  
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says: '$20.' I says : 'If you will guarantee to get me there by 3 o'clock, 
I will pay it.' " The auto man told him i t  was too late. 

 his evidence is conclusive that had the message been delivered by 
9 a. m. the plaintiff could not have made the trip by auto. Furthermore, 
I am of opinion that damages for mental anguish are not properly re- 
coverable upon the facts of this case. The rule that plaintiff can re- 
cover only such special damages as may be said to have been within the 
contemplation of both parties applies to damages for mental anguish 
as well as for actual pecuniary loss. 37 Cyc., p. 1781. I n  support of 
the text are cited cases from all the so-called "mental anguish" courts, 
including this Court: Williams v. Tel.  Go., 136 N.  C., 82; Bowers 
v. Tel. Co., 135 N. C., 504; Sparkman, 130 N. C., 447; Darlington, 127 
N. C., 448; Xennon, 126 N. C., 232. 

I n  all these courts, in order to prevent intolerable litigation, this rule 
and limitation has so far been adhered to in applying the doctrine. 
Many of these courts in recent cases have expressed a disinclination to 
extend the doctrine beyond the limitations established by the earlier de- 
cisions, requiring that the damages recoverable shall not only be the 
prpximate result of the negligence complained of, but shall have been 
reasonably within the contemplation of the parties. 37 Cyc., 1779, and 
cases cited in  note. 

The doctrine of mental anguish was first promulgated in Texas in 
1881, and has now become firmly established there, and yet that Court 
holds that the addressee cannot recover for mental anguish caused by 
delay in  delivery of a telegram announcing the death of a brother-in-law 
unless the company was put upon notice that a failure to deliver wouId 
cause such anguish. Tel. Co. v. McMillan, 30 S .  W., 298. - 

The same Court holds that a telegraph company th1;ough whose failure 
to deliver a message plaintiff was prevented from visiting his dying 
stepfather is not responsible for mental suffering unless the circum- 
stances were such as to give the company notice that tender and affec- 
tionate relations existed between the parties. Tel.  Co. v. Garrett, 34 
' Tex., 649; Tel. CO. v. Cofin, 30 S. W., 897. 

I think the consensus of judicial opinion in the "mental anguish 
States" is that the telegraph company is charged with notice of the rela- 
tionship which actually exists between the parties named, whether dis- 
closed by the terms of the message or not; but where no blood relation- - 
ship existed and mental anguish damages are claimed upon the ground 
of the existence of tender and affectionate relations, the company must 
be fixed with knowledge of the existence of such relations. 

The defendant not only moved to nonsuit, but asked the court (247) 
to charge: "If the jury should find from the evidence that at  the 
time of the transmission of the message the defendant had no notice 
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that the failure on its part to transmit would cause mental anguish to 
the plaintiff, then the plaintiff would not be entitled to recover." 

I think the court erred in denying the motion and the prayer for in- 
struction. There mas no blood relationship, for plaintiff is a negro and 
the deceased was a white man. There is nothing in the evidence tending 
to fix the company with any knowledge that tender and affectionate re- 
lations existed between them. Certainly i t  does not appear on the face of 
the message, and there are no circumstances in evidence tending to fix 
defendant with such knowledge. 

Sixty similar telegrams were sent announcing Mr. Biggs' death. The 
one to plaintiff contains nothing except a mere announcement of the 
death and time of funeral. There mas no inrdation to be a pall-bearer, 
as claimed by the plaintiff. The deceased was a white man of much 
prominence in  the business and religious circles of the State. The 
plaintiff is a negro barber of Kinston and had been residing there for 
sixteen years. I t  is true, the plaintiff testifies that the fact that he did 
not get to the funeral as a pall-bearer was "very grievous to my very 
mind and soul." I t  is a wonder that he has survived the terrible shock 
to his sensitive heart. Yet upon cross-examination he admits that he 
worked for Mr. Biggs when he mas a boy, and not since, and mas sexton 
of the Baptist Church, but has not resided near Mr. Biggs for a great 
many years. He  admits that Mr. Biggs came to Kinston on a risit and 
did not go near plaintiff, and that he did not go to see Mr. Biggs. 

The whole evidence shows that plaintiff's agony is of that kind that 
can only be assuaged by a financial solatium. I t  has no real substantial 
foundation in fact, and is manifestly manufactured for the occasion. 

I t  is such cases as this that bring the doctrine of mental anguish into 
such disrepute that it has been repudiated by the Supreme Court of the 
United States as well as by most of the State courts, including some of 
the ablest in the land. 37 Cyc., 1775, and notes. I realize that this 
Court has gone farther than the courts of the other mental anguish 
States in permitting the recovery of such damages in cases of distant 
relationship, but it has not up to this time gone so far as to permit a '  
recovery in a case such as this. I think it time to call a halt and to 
observe those rules and limitations laid down in its earlier decisions and 
,still applied in other jurisdictions. 

Cited:  Gibbs 2;. Telegraph Co., 196 N.C. 523 (3e). 
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(248) 
CAROLINA-TENNESSEE POWER COMPANY r. HIAWASSEE RIVER 

POWER COMPANY. 

(Filed 29 March, 1916.) 

1. Statutes-Repealing Acts-Special Acts. 
Where a later special law, local or restricted in its operation, is posi- 

tively repugnant to a former law of general application to the subject- 
matter, and not merely affirmative, cumulative, or auxiliary, it repeals 
the older law by implication to the extent of such repugnancy. Revisal 
see. 1129. 

The provisions of Revisal, 1573, amended by Public Laws 1907, that 
electric companies shall not have power of condemnation to interfere 
with any mill or power plant actually in  process of construction or in 
operation, and that  water-powers, developed or undeveloped, with the 
necessary land adjacent thereto fo r  their development, shall not be taken, 
with repeal of laws in conflict therewith, must give way to a charter since 
granted by the Legislature to a quasi-public corporation, which repeals 
these provisions by necessary implication, especially a s  to such lands 
lying dormant. 

3. Corporations, Quasi-public-Private Powers-Violation-Quo Warranto. 
Where a charter is granted a corporation, conferring quasi-public a s  

well a s  private powers, the corporation may proceed to condemn lands 
when so empowered, in pursuance of its business of a quasi-public nature, 
and this will not be denied it  because it  was authorized to conduct a 
business of a private character; and where the corporation seeks to exer- 
cise its powers of a private nature conferred on it, in a n  unconstitutional 
or unwarranted manner, the State may restrain i t  by quo warraltto or 
other proper proceedings. 

4. Injunction, Perpetual-Final Hearing-Questions fo r  Jury-Findings 
by Court-Appeal and  Error. 

At the final hearing of a suit to obtain a perpetual injunction the jury 
alone a re  to pass upon the issues of fact presented by the pleadings and 
evidence; and where the trial judge makes additional findings to those 
contained in or embraced by the issues answered by the jury, they mi11 
be disregarded on appeal, and a clause in the judgment reserving to the 
appellant the right to have recalled or reviewed the judgment for per- 
petual injunction did not cure the error. 

5. Issues-Form-Appeal and Error. 
Issues which submit to the jury all  the essential matters or determina- 

tive facts in the controversy a r e  held sufficient, the form of the issues 
being of little or no consequence, a s  they afford each party a h i r  chance 
to  present his contention in the case, so f a r  as  i t  is pertinent. 
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6. Water  and  Water-courses-\~'ater-power-A~q~isition-Corporations- 
Condemnation. 

In  this action to adjust conflicting claims and water rights and ease- 
ments between two quasi-public corporations for the development of 
water-power i t  is Held,  that a n  issue a s  to whether the plaintiff acquired 
the rights and easements before the bringing of the action is insufficient, 
a s  too indefinite. 

7. Corporations - Water-power-Charter Provisions-Compliance-Maps 
Issues. 

The charter of the plaintiff, a quasi-public corporation for the develop- 
ment of water-poxers, provided, among other things, that the corporation 
was empowered to take possession of lands and prosecute the morlr when 
the location of the site shall hare been determined and a survey of the 
same deposited in the office of the clerk of the Superior Court. Held,  a n  
issue should have been submitted to the jury as  to whether the survey 
had been filed, and, if so, as  to the time of its haring been filed. 

8. Corporations-Water-powers-Prior Acquisition-Corporate LTse. 
The plaintiff and defendant, two quasi-public corporations for the 

development of water-powers, claimed, upon the pleadings and conflicting 
evidence, a priority of right in the locus in quo. Held,  that the right be- 
longs to the company which first defines and marks its route and adopts 
the same by authoritative corporate action (Street Ry. v. R. R., 142 AT. C., 
423) ; and under the circumstances of this case the question depended 
upon the facts found by tlie jury. their legal sufficiency to be determined 
by the court. 

9. Appeal and Error-Both Sides Appeal-Decision. 
Where both parties to an action appeal to the Supreme Court, and the 

decision in one appeal malies the other appeal unnecessary, the latter will 
be dismissed. 

(249) APPEAL by  defendant f rom Cline, J., a t  March-April Term, 
1915, of CHEROKEE. 

Civil action. T h e  plaintiff was incorporated by  a special act of t h e  
General  Assembly, ratified on 1 6  February,  1909, i t  being Pr iva te  Laws 
1909, ch. 76, and  was organized on 25 May, 1909. I t  xTas given by  i t s  
char te r  numerous and comprehensive powers a n d  capacities, and, among 
others, the  r igh t  "to ca r ry  on  a n y  a n d  all  business i n  a n y  wise appertain- 
i n g  or connected with t h e  manufacturing and  generating, distributing 
a n d  furn i sh ing  of electricity, compressed air ,  gas, o r  steam, for  light,  
heat,  and  power purposes, including the t ransact ing and  conducting of 
a n y  and  al l  business i n  which electricity, compressed air,  gas, or steam 
i s  now or  m a y  be hereafter utilized, and  all  matters  incidental or neces- 
s a r y  to the  distribution of light,  heat,  and  power;  to  nzanufacture and  
repair,  sell a n d  deal i n  a n y  a n d  al l  necessary appliances and  machinery 
used or which m a y  be acquired or deemed advisable f o r  o r  i n  connection 



N. C.] SPRIRG TERM, 1916. 

~ i t h  the utilizing of electricity, compressed air, gas, or steam, or in any 
wise appertaining thereto or connected therewith; to purchase, acquire, 
.own, use, lease, let, and furnish any and all kinds of machinery, appa- 
ratus and appliances ; to purchase, acquire, own, hold, improve, let, lease, 
operate, and maintain water rights and privileges and water- 
powers; to construct, acquire, build and operate, maintain and (250) 
lease dams, canals, ditches, flumes and pipe lines for the conduct- 
ing of water and creating power; to acquire by purchase, condemnation, 
or other proper methods the right to use, employ, and divert the water 
flowing and running in any stream or water-course, not navigable, in 
North Carolina, which may be necessary to the exercise of any of the 
powers of a public or quasi-public character herein granted to the said 
corporation; and whenever it shall be necessary to divert the water 
from any such stream or water-course to be used for any of the purposes 
herein provided, the said corporation shall have the right to have the 
value of the said water so to be diverted, and the land so to be used over 
vhich it shall be banked, ponded, or conducted, condemned, and the 
value thereof assessed in the manner hereinafter provided for the con- 
demnation and valuation of land and other property; to do all and every- 
thing necessary, suitable, or proper for the accomplishment of any of 
the purposes or attainment of any one or more of the objects herein 
enumerated, or which shall at any time appear conducive to or expedient 
for the protection or benefit of the corporation, either as holder of or 
interested in any property; and in general to carry on any business, 
whether manufacturing, mining, or otherwise." 

I t  is further provided in section 8 of the charter as follom: 
'(It shall be lawful for the president and directors, their agents, super- 

intendents, engineers, and others in their employ, to enter at  all times 
upon all lands or water for the purpose of exploring or surveying the 
lands and water required by said company for the location of any of its 
works, or for the conducting of the business, or any part of said business, 
hereinafter authorized in paragraphs a, b ,  c, and d ,  of section 5, and of 
locating said works, doing no unnecessary damage to private property; 
and when the location of said works shall have been determined and a 
survey of the same deposited in the office of the clerk of the Superior 
Court of the county in which the said land lies, then it shall be lawful 
for the said company, by its officers, agents, engineers, superintendents, 
contractors, and others in its employ, to enter upon, take possession of, 
have, hold, use and excavate and fill in such lands, and to erect all the 
necessary and suitable structures for the erection, completion, repairing, 
and operating of said works, subject to such compensation as is herein- 
after provided: Provided, Izou'ecer, that said company shall not enter 
upon or break ground upon the premises, except for the purposes of 
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surveying, without the consent of the owner until such owner's damages 
are agreed upon between such owner and said company, or ascertained 
by the method hereinafter provided, and such damage has been paid to 
such owner; and Prosided further, that such locating of its works and 

filing its surveys in the office of the clerk of the Superior Court 
(251) shall not preclude said company from making, from time to time, 

other location of works and filing surTTeys of the same as its busi- 
ness and its development require; and whenever any land for the lo- 
cation of a dam or dams, lake or lakes, or a canal or canals, or for 
ponding water, or any other lands or rights of way may be required by 
said company for the purpose of constructing and operating its rail- 
roads, or railways, street railways, or motor lines, telegraph or telephone 
lines, or other works, or for the conducting of the business herein auth- 
orized, or any part of said business, and the said company cannot agree 
with the owner thereof for the purchase of the same, the same may be 
condemned and taken and appropriated by said company at a valuation 
of three commissioners, or a majority of them, to be appointed by the 
clerk of the Superior Court of the county in which the land to he con- 
demned lies, or the clerk of the adjoining county if the land lies in  
more than one county." 

The court submitted two isshes to the jury which, with the answers 
thereto, are as follo~vs: 

1. Did the plaintiff, prior to 21 August, 1914, survey, stake out, and 
adopt the locations for its dams, reserroirs, and public n-orks on the 
Hiawassee River, as alleged in the complaint and as indicated on the 
map offered in evidence 2 d n s ~ ~ e r  : "Yes." 

2. I f  so, were the plaintiffs' said locations lying on 21  August, 1914, 
in a state of abandonment ? hsm-er  : "No ; they did not." 

The court then proceeded to find in detail certain facts, and in order 
to get a fair and full understanding of the case, as now presented, they 
are here set forth : 

(( I n  this case the court, deeming it necessary and proper that the facts 
should be found by the court upon the evidence, in addition to the find- 
ings of the jury, by reason of the nature of the case and the relief sought 
herein, after due consideration of the ~vhole evidence, finds the following 
facts : That the plaintiff, the Carolina-Tennessee Power Company, 
was chartered by an ~ c t  of the General desembly of Korth rarolina, 
being chapter 76, Private Lams 1909 ; that subsequently, to r i t ,  on 25 
Nay, 1909, a meeting mTas held at  Nurphy, Rorth Carolina, at TI-hich 
the charter mas accepted, the company organized thereunder, by-laws 
duly adopted for the government of the corporation, and officers and 
directors elected, and the meeting of its directors was held on 28 May, 
1909. That some time in July, 1909, a contract was entered into with the 
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Ambursend Hydraulic Company of Boston, Mass., looking to and pro- 
viding for a survey of the water-power and lands adjacent to the streams 
a t  the point on the Hiawassee River in  Cherokee County which is men- 
tioned in the complaint. That about that time, or perhaps before, this 
company sent T. H. Qerdell, an  expert civil engineer of the State of 
Georgia, who went upon the ground in the spring of 1909, made surveys 
of the lands from about the State line between S o r t h  Carolina 
and Tennessee upon the Hiawassee River to and about a half- (252) 
mile up the Eotla River, where he based his surveys and ran his 
contour lines upon a proposed dam erection near the State line, 150 feet 
high, and the second dam development near the mouth of Beaverdam 
Creek on said river a height of 150 feet, the surveys altogether including 
an actual distance, following the river, of about 26y2 miles. That he 
laid out the contour lines, taking all the necessary measurements to the 
two dams, 150 feet each in height, located the lines upon the ground, 
clearing out the undergrowth at  some places, where necessary, and by 
setting stakes from point to point along these lines of a reasonably 
permanent character, with the numbers and markings thereon to indi- 
cate their purpose; and the court finds as a fact, as found by the jury, 
that the plaintiff, for which this and subsequent work was done, did 
survey and stake out locations for its dams, reseraoirs, and public works 
on the river, as alleged. I t  finds that Mr. Qerdell made reports of the 
t ~ v o  basins, called the upper and lower, and filed the same with his maps, 
the last one being sent in about 18 September, 1909; same was received 
by the plaintiff, and copies of his maps made, and same were subse- 
quently used for the further purposes of the company in the prosecution 
of this proposed development. 

"That plaintis, and those under contract ~ i t h  it, procured William H. 
Burr,  expert civil engineer of high reputation, to come upon the ground 
about July, 1910, for an examination of the proposed properties and a 
checking up of the work of Mr. Verdell, and a report thereon, and that 
he filed a favorable report of the properties of the proposed development 
on 10 August, 1910, covering the same ground from the State line to the 
mouth of and up to Notla River. That the plaintiff took title to some 
of the land lying upon this stream, and contracts for other land, during 
the year 1910, took options in 1911, and made payments in 1912; that 
Mr. Elton 3'. Smith, for plaintiff, was upon the ground in 1910 and 
until he died in March, 1911, and Mr. George E. Smith, as its agent, 
was upon the ground in the same year. I n  1912 plaintiff started con- 
demnation proceedings, and made other payments upon its contract later 
on, the total expenditures made by and in behalf of the plaintiff in this 
and other prospects amounting approximately to $92,000. 
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"That with the aforesaid maps and other maps which were made, in 
connection with the minutes of the meetings of the stockholders and 
directors, the plaintiff did adopt the locations mentioned in the com- 
plaint, and in the answer to the first issue by the jury, in the same man- 
ner as found by the jury. 

"That Mr. Ketcham and others who had the enterprise in charge in 
1910, '11, and '12 JTere unable properly to finance the undertaking so 

as to bring about the development, and that Mr. Ketcham sought 
(253) and found, in 1912, Mr. TIT. V. N. Pornelson, who in 1913, about 

June, made, himself, some examination of the dani sites and 
other properties, he being an expert hydraulic and electrical engineer of 
well known reputation. That in that year he sent others of his own 
surveyors upon the land to check up the markings and the location of 
Mr. Verdell, who reported that they found them to be correct, and that 
in the year 1913 Mr. Powelson, with other associates, acquired all of 
these outstanding stocks and bonds of the company, and he is now its 
president. That he made payments upon the contracts of the plaintiff 
and acquired some of the property in fee for it, the plaintiff, as late as 
16  July, 1914, and for the price of $15,000, took a deed for a large 
tract of land which mould be covered by back water. 

"The court further finds that Mr. Edmund B. Xorvell of Xurphy 
has been active from time to time and from year to year in looking up 
the titles of so-called landowners along the stream with whom contracts 
had been made or options taken. That he passed some of them as good 
and some of them he held up the payments on as not being sufficient upon 
mhich to base a deed in fee. 

"As to the filing or depositing of the maps in the clerk's office as 
claimed by the plaintiff, there is some difference in the recollection of 
the witness as to what actually happened, but on i t  all the court finds 
that the two maps offered in evidence showing the contour lines, and 
giving other information about this property, were deposited for the pur- 
pose of filing, and so filed i11 the clerk's office by Mr. George E. Smith 
in the presence of X r .  Norvell on 21 June, 1911; that they were taken 
out again by X r .  Xorrell on 28 June, returned by U r .  Smith to the 
office about a week later, and subsequently taken out again by Mr. Nor- 
vell, who retained them in his office for use, in reference there, until 
July, 1914. 

"This action was begun on 21 August, 1914, and on 13 July, 1914, 
the defendant company filed i11 the office of the Secretary of State its 
articles of incorporation upon which a charter was issued, and so certi- 
fied and sent to this county by the Secretary of State on 15 July, 1914, 
and the same was recorded in  the office of the Superior Court of this 
county on 16 July, 1914. That immediately thereupon the defendant 
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instituted certain condemnation proceedings against certain claimants 
to or owners of the land along this river, and in  the scope of the loca- 
tions of the plaintiff, declaring itself to be a public or quasi-public or- 
ganization cha'rtered for the purpose of producing electric power to be 
sold to the public; and that it also acquired some lands upon the stream 
subsequently. At the time this litigation started the plaintiff owned 
something like 26% miles of the water front in fee, counting it on both 
banks, and had under contract something like 11.96 miles, some 8 miles 
under proceedings for condemnation. That at  the same time the defend- 
ant owned some 4 miles in fee, counting both sides of the stream, and 
had about 10 and a fraction miles under contract upon which 
substantial payments had been made and were being made; also, (254) 
about 11 miles under condemnation ~roceedinas for which action - 
had been begun. Of this last item, some 5 miles was the river front of 
wha't is known as the Fowler land, for which the plaintiff acquired a 
deed in fee on 16 July, 1914, the day subsequent to the one on which con- 
demnation proceedings were begun, and 2 miles of the frontage of what 
is known as the Green land, to which the plaintiff had a title in fee a t  
the time the defendant's proceedings for condemnation were begun. 

(6 The court, therefore, finds as a fact that at no time since the incor- 
poration and organization of the plaintiff up to the time of the bringing 
of this suit has the plaintiff abandoned its locations, this being the same 
finding as found by the jury under issue No. 2, treating it as a question 
of fact, if i t  is such." 

Upon the verdict of the jury and the foregoing findings of fact the 
court granted an injunction substantially as requested in the prayer of 
the complaint, which is as follows: 

"~efendan t  is enjoined from : (1) Purchasing or otherwise acquiring 
any other lands upon or along the banks of the Hiawassee River which 
are necessary for the works of the plaintiff as shown by marks upon 
the ground or the survey thereof deposited in the office of the clerk of the 
Superior Court of Cherokee County; (2) Prosecuting any actions here- 
tofore commenced for the condemnation of any s&h lands. or com- 
mencing hereafter any actions for the condemnation of any thereof; ( 3 )  
Entering upon or constructing or placing any dams, reservoirs, power- 
houses, or other structures or machinery upon any such lands; and (4) 
Doing or committing acts or things which would interfere with the rights 
of the plaintiff, or the prosecution or completion of its plans and pur- 
poses as herein set forth, or which would annoy, delay or harass the 
plaintiff in carrying out such plans and purposes." 

The court then added this clause: "In view of the fact that the 
plaintiff has not prosecuted its purposes and plans other than as herein- 
before set out in the findings of fact, that is to say, has neither built 
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nor begun any dam or other structures upon the lands i11 question, the 
court is of the opinion that the injunction ought not to be continued in 
perpetuity unless by its operations, activities, and conduct subsequently 
the plaintiff or its successors can demonstrate the fact both of their will- 
ingness and ability to develop the water-powers according to their plans 
and purposes, and that if within a reasonable time, to wit, in two years 
or thereabouts, the defendant can show that the plaintiff is not carrying 
forward these plans in a substantial way and not actually engaged on the 
work, i t  ought to be permitted to move in this case, or take other steps as 
i t  may be advised, for a review and recall of this order of perpetual in- 

junction." 

(255) Defendant, having duly rcqerved its exceptions, appealed to 
this Court. 

M a r t i n ,  Ro l l ins  & W r i g h t  for p l a i n t i f .  
Z~bu1o.n Wpaver ,  J .  N.  Moody ,  A l l r y  & Lea fherwood ,  D i l l a d  & I l i l l ,  

a n d  8. R. Black: for defendant .  

WALKER, J., after stating thc case: The defendant has raised sev- 
eral objections to granting relief in this action by injunction, as there 
has been no violation of or obstruction to plaintiff's rights. I t  is espe- 
cially urged that by Revisal, see. 1573, as amended by Public Laws 
1907, scc. 74, i t  is provided, with reference to the power of cordemnation 
by elrctric companies, that the poww given by this section (1573) shall 
not be used to interfere with m y  mill or power plant actually in process 
of construction or in operation; and further, that water-powers, de- 
veloped or undeveloped, with the necessary land adjacent therrto for 
their development, shall not be taken, and futher, "That provisions in 
any special chartcm heretoforr granted, i11 respect to the exercise of the 
right of eminent domain, which are in conflict herewith, are hcreby 
repealed." This statute was further arnendcd by Public Laws 1907, 
ch. 302. 

But  after these acts were passed, thr legislative charter of the plaintiff 
was granted, which, if not expressly, then by necessary intendmrnt, gives 

.the power to condemn water-powers, especially those lying dormant ; and 
where two statutes conflict, the later repeals the earlier one ( leges  
postpriorps priores ahrogant) .  1 Cook on Corporations (7  Ed.), sec. 2 ;  
Clark and Marshall on Private Corporations (Ed. of 1903), sec. 127b, 
at  p. 383, and Ed. of 1901, pp. 107 and 174; Lewis's Sntherland on 
Statutory Constr., sec. 275; W o o d  v. Wel l ing lon ,  30 N. Y., 218. 

Tt was in&ted upon the argummt that I h e r ~  should be express words 
of repeal in this act to suspend the operation of the general law, and that 
none such are found therein. But this is not nrcessary. Where a later 
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special law, local or restricted in  its operation, is positively repugnant to  
the former law, and not merely affirmative, cumulative, or auxiliary, i t  
repeals the older law by implication pro tanto, to the extent of such 
repugnancy within the limits to which the latter applies. McGavick v. 
State, 30 N. J .  L., 510; Township of Harrison v. Supervisors, 117 Mich., 
215; R. R. v. Ely, 95 N. C., 77. "The well settled rule of construction, 
where contradictory laws come in question, is that the law general must 
yield to the law special." Noy's Maxims, 19. S. v. Clark, 25 N. J.  L., 
54. It was held in  the following cases that the general law does not 
apply to a corporation organized under a special charter so far  
as the provisions of the latter conflict with the former : Clarkson (256) 
v. H.  R. Railroad Co., 49 N.  Y., 455; Le Feore v. Le Feore, 59 
N. Y., 434; Rollis v. Drew, etc., Seminary, 95 N. Y., 166, 173; and our 
cases virtually hold the same. Ilolloway v. R. R., 85 N. C., 452, 455; 
R. R. v. Ely, supm; 8. v. Perkins, 141 N.  C., 797. The subject is con- 
sidered by the Chief Justice i n  the recent case of R. R. v. Perguson, 169 
N. C., 70, where the same principle as herein stated was approved. 
Justice Hoke, in Bramham v. City of Durham, ante, 196, goes fully 
into a discussion of the question as to conflicts between the general law 
and special charters, holding that where there is repugnance the pro- 
visions of the special charter will prevail. 

The Code, see. 101, was amended and became section 2566 of the 
Revisal, being confined in  its operation to railroads. This was done in 
1905, before the plaintiff received its charter in 1909. The Revisal of 
1905, see. 1129, recognizes the rule of construction we have stated above, 
as to the operative force of a special charter. 

Power Co. v. Whitney, 150 N. C., 31, does not apply. I t  presented a 
very different question. There the plaintiff's charter gave i t  a certain 
right of condemnation. This was expressly amended and limited by the 
general law at the same session, and afterwards its charter was re&- 
acted, "as amended." I t  was properly held that the charter of plaintiff 
was subject to the provisioiis of the general law. R. R. v. R. R., 106 
N. C., 16, was also a different kind of case. I t  was held there that the gen- 
eral law and the special reference to the North Carolina Railroad Com- 
pany's charter were in, pari materia, and both could have operation. 
Besides, the statutes have been amended since then, as we have shown 
above, and section 1159 of the Revisal allows full effect to the special 
charter. 

We cannot agree to the defendant's construction of the plaintiff's 
charter, as we think i t  has a broader sweep than is there attributed to it. 
I t  is further contended by defendant that plaintiff could not condemn 
property for public purposes, because it was authorized to engage in 
private business; but we have held that position to be untenable, in 
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Land Co. v. Traction Co., 162 N. C., 314. I t  was there said by the Chief 
Justice: "The plaintiff contends that the Piedmont Traction Company 
cannot exercise the power of eminent domain, because under its charter 
i t  is authorized to engage in private business in addition to its authority 
to operate a street railway, which is a quasi-public business. We think 
the law is clearly stated thus in 15 Cyc., 579. The fact that the charter 
powers of the corporation, to which the power of eminent domain has 
been delegated, embrace both private purposes and public uses does not 
deprive i t  of the right of eminent domain in the promotion of the public 
uses." McIntosh v. fluperior Court, 56 Wash., 214; Power Co. v. Webb, 

123 Tenn., 596. The company may purchase property for those 
(257) uses which are not public, and not resort to condemnation. I f  i t  

attempts to exceed those powers and franchises bestowed by its 
charter, or to exercise them in an unconstitutional or unwarranted man- 
ner, the State may restrain it by quo warranto or other proper proceed- 
ing. What should be the form of it, and how and by whom it may be 
invoked, matters not, as the remedy in some form is ample to prevent 
any excessive or illegal use of its chartered powers. Land Co. v. Trac- 
tion Co., supra. I t  will be time enough for the defendant to complain 
when its legitimate interests are about to be invaded. The plaintiff has 
not sought, as yet, to condemn or appropriate any property for private 
uses. 

But we think the court erred in finding any facts additional to those 
found by the jury in their verdict. This is not a proceeding to condemn 
land, as contended by the plaintiff, but a civil action to enjoin the de- 
fendant from interfering with plaintiff's previously acquired right and 
interest in  certain water-powers and lands and easements appurtenant 
thereto, and was tried upon issues and oral testimony, before a jury. I t  
was not a case in which the presiding judge could pass upon the evidence 
and find the facts or any material part of them. The whole matter was 
submitted to a jury, and it was their province to pass upon all the essen- 
tial issues, and to find the ultimate facts upon which the right of the 
respective parties depended. We know of no precedent for trying a case 
like this at  the final hearing otherwise than by a jury, upon issues sub- 
mitted to them, where the evidence is oral, unless the parties waive such 
a trial under the statute, and agree that the judge may find the facts. 
This Court said, by Justice Hoke, in Harvey v. R. R., 153 N. C., at  
p. 574: "Ever since the amendment to the Constitution conferring 
jurisdiction over 'issues of fact and questions of fact to the same extent 
as exercised prior to the Constitution of 1868,' the construction of the 
amendment, in several well considered cases, has been that it does not 
embrace or apply to common-law actions such as this, but only to suits 
which were exclusively cognizable in a court of equity, and to them only 
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when the entire proof is written or documentary, and in all respects the 
same as i t  was when the court below passed upon it. Runnion v. Ram- 
say, 93 N.  C., 411; Worthy  v. Shields, 90 N .  C., 92; Xtate and City of 
Greensboro v. Scott, 84 N. C., 184; Foushee v. Pettyshall, 67 N.  C., 
453." 

I t  was not regular procedure, or according to the course and practice 
of the court, that the facts should be found by a divided tribunal, that is, 
court and jury. We, therefore, must hold that the facts as found by the 
judge cannot be considered here. This was not the hearing of a motion 
for the continuance of a preliminary injunction to the final hearing, but 
the final hearing itself, and the judgment was necessarily one for a 
perpetual injunction, and the insertion of the clause reserving to the 
defendant the right to have reviewed or recalled "this perpetual 
injunction," as i t  is called in the judgment, by motion or other- (258) 
wise, did not change its character in this respect. I t  still remains 
a final judgment and a perpetual injunction. I n  other words, the court 
a t  the final hearing granted the relief prayed for in the complaint. 

The defendant tendered certain issues, seven in number, which the 
court refused to submit, and in doing so there was no error, as a com- 
parison of these issues with those submitted by the court will show that 
the latter substantially embrace every question or matter which is cov- 
ered by the former, with one exception hereinafter mentioned. The first 
of defendant's issues, leaving out the date, is the same as the first of those 
submitted by the court, and the third, fourth, fifth, and sixth of the 
defenda'nt's issues practically contain no matter which is not presented 
by those of the court, but are rather special inquiries as to evidentiary 
facts bearing upon them. The seventh of defendant's issues is fully 
covered by the two issues submitted to the jury. The second issue of 
defendant will hereinafter be considered. 

Issues are sufficient when they submit to the jury proper inquiries as 
to all the essential matters or the determinative facts of the controversy. 
Zollicoffer v. Zollicofler, 168 N.  C., 326; Hatcher v. Dabbs, 133 N.  C., 
239. The form of the issues is of little or no consequence, if those which 
are submitted to the jury afford each party a fair chance to present his 
contention in the case, so far as i t  is pertinent to the controversy. Carr 
v. Alexander, 169 N.  C., 665. Issues should be framed upon the plead- 
ings and not upon the evidence. Goins v. Indian Training School, 169 
N. C., 736. 

The first issue, though, was not definite enough in respect to the time 
when the plaintiff surveyed, staked out, and adopted the locations for the 
sites of its dams, reservoirs, and public works on the Hiawassee River, 
This is a case of conflicting claims to these water rights and easements, 
and it was not sufficient to inquire if they had been acquired by the 
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plaintiff prior to the bringing of this action. We are not required or per- 
mitted to examine the evidcnce to ascertain what the fact is, but i t  must 
appear in the issue itself as one which was found by the jury upon the 
evidence. The judgment is not based upon the eviclence, but upon the 
findings of the jury from the evidence. 

Besides, we think there should be an issue as to whether a map of 
plaintiff's location was filed in the office of the clerk of the Superior 
Court, and, if so, when was it done? This matter should not be left 
open for dispute betwceii the parties hereafter, but should be settled by 
a special finding of the jury in regard to it. Important rights depcnd 
upon it, and i t  becomes one of thc vital questions of the case. I t  bears, 
as evidence, upon other questions, i t  is true, but has substantial weight 
and influence itself as a separate and independent fact. Thc defendant 

is here claiming the ownership of some of the properties to be 
(259) affected by plaintiff's location, or an interest or right therein 

superior to the claim of the plaintiff, and while the payn~ent of 
damages to the landowner may not bc essential to the acquisition of a 
prior right or preferred locatioii, between two rival claimants, the filing 
of the map is an act rcquircd to be performed by the claimant in con- 
nection with the location of his works and as a condition of his right to 
proceed furthcr. I f  it is not required to be done for the purpose of &- 
tcrmining the location and extent of plaintiff's claim, i t  is so intimately 
connected witb i t  and is regarded as of such importance in the gcncral 
schemch of appropriation as to call for a separate consideration and find- 
ing by the jury. 

The general questions involved in this case were so thoroughly exam- 
ined and considered in the carefully prepared opinion delivered by 
J u s t i r ~  Holw for this Court in  sfw wet Ry. 11. R. E., 142 N. C., 423, that 
little, if anything, need be said hcrc upoil the subject. I t  was there 
held that, in the absence of statutory regulations to the contrary, the 
prior right belongs to that company "which first defines and rnarks its 
route and adopts the same for its permanent location by autlioritativc 
corporate action," citing pertinent authorities, and among them Lewis on 
Eminent Domain, scc. 305, where it is said: "Where the conflict arises 
out of rival locations over the same property by companies acting under 
general powers, that one is entitled to priority which is first in making 
a completed location over the property, and the relative dates of their 
organization or charters are immaterial." And again, in the same sec- 
tion: "The making of a prelirni11a1.y survey by an engineer of a rail- 
road company, never reported to the company or acted upon, will not 
prevent another company from locating on the same line." I t  appears, 
therefore, that what is a proper location, and what is authoritative cor- 
porate action in respect to it, so as to confer a prior or preferential right 
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of occupancy or condemnation, are questions depending very much upon 
the facts as disclosed by the evidence, under instructions by the court as 
to their legal sufficiency for the purpose of vesting the prior right i n  
either one or the other of the competitors for it. 

There are other exceptions, but not of sufficient importance to require 
any separate discussion of them. For  the reasons stated, there was 
error committed a t  the trial, i n  the respects indicated, and for which a 
new tr ial  is ordered. 

New trial. 
PLAINTIFF'S APPEAL. 

WALKER, J. The decision in  the defendant's appeal disposes also of 
the question in  this appeal. 9 s  we have held that  there should be a new 
trial, and as the judgment in faror  of plaintiff has been set aside, there 
can be no amendment of it. The  result i n  the other appeal really makes 
this appeal unnecessary, and i t  is  dismissed accordingly. 

Appeal dismissed. 

Cited: Aiken v. Ins. Co., 173 N.C. 409 (5c) ; Potato Go. v. Jeanette, 
174 N.C. 240 (513) ; Power Co. v. Power Co., 175 N.C. 670, S. c. ; Iiorne- 
gay v. Goldsboro, 180 N.C. 452, 454 ( l c )  ; Retreat Asso. v. DeveZopment 
Co., 183 N.C. 44 (3c) ; Mnnn v. Archbell, 186 N.C. 74 (5c) ; Power Co. 
v. Power Co., 186 N.C. 180, 184, S. c.;  Erskine v. ilfotor Go., 187 N.C. 
832 (5c) ; Power Co. v. Power Co., 188 K.C. 129, 131, S. c.; Sams v. 
Cochran, 188 X.C. 734 (5c) ; Xugg v. Engine Co., 193 N.C. 816 (5c) ; 
Power Co. v. Taylor, 195 X.C. 56 (5c) ; Bank 2;. Bank,  197 N.C. 532 
(5c) ; Wallace v. Bellamy, 199 N.C. 764 (512) ; McGuinn v. High  Point, 
217 N.C. 456 (4c) ; Y a d k i n  County v. High Point, 217 K.C. 467 (8c). 

STATE EX REL. L. H. SMITH V. J. D. Lee. 

(Filed 29 March, 1916.) 

1. Elections-Public Office-Title-Burden of Proof. 
In an action to try title to a local public office, in this case that of mayor 

of a town, the burden of proof is on the relator, and failing in this, he 
may not recover the office. 

2. Elections-Public Office-Pleadings-Votes Cast-Evidence. 
Where the title to a public office is in controversy, and the answer 

denies that the plaintiff was elected thereto, but admits that the judges 
of election counted the same number of ballots for the two candidates, i t  
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is competent for the parties to offer evidence of the legality of the votes 
counted. 

3. Elections-Public Office-New and Old Registration-Evidence-Trials 
-Nonsuit. 

Where the relator's title to office depends upon either the validity of a 
new registration or election according to the old registration book, and it 
appears that in either view he has failed to show that he received a 
majority of the votes cast at the election, he may not recover the office. 

APPEAL by defendant from Peebles, J., at September Term, 1915, of 
WAKE. 

This is an action to try the title to the office of mayor of Fuquay 
Springs. 

The plaintiff alleges: "Upon 8 May, 1915, in an election held pur- 
suant to law, the plaintiff's relator, to wit, L. H. Smith, was duly elected 
to the office of mayor of the town of Fuquay Springs, Wake County, 
having received in said election a majority of one vote of the votes cast 
for  mayor in  said election, said office being a public office.'' 

The defendant in his answer admits that an election was held at 
the time and place alleged in the complaint, but denies "that the plain- 
tiff's relator, L. H. Smith, was duly elected to the office of mayor of the 
said town of Fuquay Springs, or that he received in said election a ma- 
jority of one vote of the votes cast for said mayor in such election, or 
that he received any majority whatsoever, as will fully appear in the 
further defense hereinafter set forth in this answer." 

The plaintiff further alleges that 45 ballots cast in said election were 
counted by the judges of election for the relator, Smith, and that 45 
ballots were counted for his opponent, and that the judges of election 
failed to count the ballot of J. A. Powell, who voted for the relator, 
Smith. 

The defendant admitted that the number of ballots counted were as 
alleged by the plaintiff, and further alleged that the said Powell was not 

a qualified voter. 
(261) The defendant also alleged in the amendment to the answer 

that the election was void upon the ground that there was no 
registration of voters. 

Evidence was offered that the old registration books of the town of 
Fuquay had been lost or destroyed; that a new registration had been 
ordered, but that no legal notice of the registration had been given; 
that there were about 100 voters in Fuquay and that 90 or 91 of these 
voted. 

There was a conflict of evidence as to whether the order for a new 
registration was generally known, and some evidence offered upon this 
question was excluded by the court. 
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Of the 45 ballots counted for the relator, one was the vote of F. W. 
Kurfees and another of A. J. Fletcher, neither of whom was registered 
on the old registration books, but who were registered on the new 
registration book. 

J. A. Powell, who voted for the relator, but whose vote was not 
counted, was registered on the old registration books and not on the 
new registration book. 

At the conclusion of the whole evidence the defendant moved for 
judgment of nonsuit, which was denied, and he excepted. 

Jones & Bai ley  and A. J .  Fletcher for plaintiff. 
Douglass & Douglass and R. AT. Sirnms for defendant.  

ALLEN, J. The contention of the plaintiff is that the election could 
not be held under the new registration because of the failure to give 
legal notice of the registration, and that the right of the voters to vote 
must be determined by the old registration books, while the contention 
of the defendant is that no legal election was held, and that if this 
position cannot be maintained, that the election was held upon the new 
registration. 

I t  would seem to be clear from the record that if the right of the 
plaintiff to recover is tested by either the old or the new registration, 
h e  cannot recover. 

The burden is on the plaintiff to prove that he was duly elected, as 
this is alleged in the complaint and is denied in the answer. 

The answer does not admit that 45 legal votes were cast for the 
relator, thereby leaving open only the question of the right of A. J. 
Powell to vote. 

On the contrary, there is not only a denial that the plaintiff was 
,elected, but also an allegation that the whole election was void, and the 
admission of the defendant is only that the judges of election counted 
45 ballots for the relator and 45 ballots for his opponent. 

I t  was therefore competent for the parties to offer evidence as to the 
tiff has failed to prove his title to the office by the old or the (262) 
legality of the votes counted, and if this is considered, the plain- 
new registration. 

I f  the old registration alone is considered, there must be deducted 
from the 45 votes counted for the relator the votes of Kurfees and 
Fletcher, who were not registered on the old registration books, which 
would leave his vote 43, and if the vote of Powell is added, he would 
have only 44 votes and his opponent 45. 

I f  his title is tried by the new registration he is not entitled to 
recover unless the vote of Powell can be added to the votes counted for 
him, and Powell wa's not registered on the new registration book. 
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W e  a r e  thereforc of opinion t h a t  in a n y  view of the  cvidence t h e  
plaintiff has failed t o  makc  out  his tit le t o  the  office, a n d  t h a t  t h e  
judgment  of nonsuit ought  t o  havc bcrn allowed. 

T h i s  renders it unnecessary t o  consider t h e  other questions presented 
by the  appeal. 

Reversed. 

Cited: Cohoon v. iSzuain, 216 N.C. 321 (2d). 

CAROLINA TIRERWR CORIPANY v. R. A. WELLS AhTD C. B. PAGE 

(Filed 29 March, 1916.) 

1. Dceds and Conveyances-Timber-Defeasible Title. 

The laws of devolution and transfer appIicable to realty appIy to 
timber standing and growing thereon, and conveyances of such timber, 
a s  ordinarily drawn, convry a n  estate of absolute ownership in  fee, 
defeasible a s  to all  limber not cut and removed within the specified period- 

2. S a m c E x t e n s i o n  Period-Options-Title Reversion. 

A stipulation in a deed conveying timber standing and growing upon 
lands, that a t  the evpiration of the period in which the timber sliall b e  
cut and removed the grantee shall acquire a further period for the  
purpose upon paying a stipulated or ascertainable price, is in the nature 
of a n  option; and contracts of this character do not of themselves create 
any interest in the property, but only amount to an offer to c reak  or 
convey such a n  interest when the conditions a re  performed, and working 
a forfeiture when not complied with. 

3. Same-Original Owner of Lands-Subsequcnt Grantee. 

Where the owner of lands conveys the timber standing and growing 
therron, with provision that  the time for cutting and removing i t  will b e  
extended upon paymrnt of a certain sum, and thc grantee of the timber 
avails himself of this right in  accordance with his deed, but after the 
grantor has convryed the land itself to another, the grantee of the land 
is entitled to the sum of money paid by the grantee of the timber for the 
extension of the period of time given for cutting and removing it. 

4. needs  and Conv~~yances-Timber-Extcnsion-Title-Leases-Statutes. 

An option or privilege in a timbrr deed for an extension of the t ime 
for cutting and removing it is a contract attendant upon the title. 

5. Deeds and  Conveyances-Timber-Extension Period-Consideration- 
Equitable I t emediesJur i sd ic t ion .  

Where the grantee of timber, in the exercise of his option, under his 
deed, pays the agreed sum for  nn estrnsion period for cutting and re- 
moving the timber, but after the owner of the lands had conveyed t h e  
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same to another, and the controversy is to ascertain whether the original 
owner of the lands or his grantee thereof is entitled to receive the sum 
so paid, the action is in the' nature of a bill of interpleader to determine 
the rights of two adverse claimants to a fund, enforcible in equity, and 
properly brought in the Superior Court. 

6. Deeds and Conveyances-Timber-Extension Period-Options-Title- 
Devolution and Transfer-Executors and Administrators. 

An option to extend the period of time for cutting timber takes effect 
only when its terms are complied with by the optionee; and where such 
is done after the death of the grantor, the price so paid goes to the heirs 
a t  law. the then owners of the title, and not to the personal representa- 
tives of the deceased owner, though in his deed it was provided that the 
price be paid to himself or his personal representative. It  would be other- 
wise had he conveyed the timber for the additional period. 

(NOTE.-Timber Co. v. Bryan. See case next following.) 

CONTROVERSY submitted without action upon case agreed, and (263) 
heard in DUPLIX Superior Court on 26 February, 1916, before 
Bond, J., holding the courts of the Sixth Judicial District. From the 
facts agreed upon, i t  appears that on 25 April, 1906, R. A. Wells, then 
,owning a tract of land, for valuable consideration in hand paid, to wit, 
$450, conveyed to the Cumberland Lumber Company the timber on said 
'land of specified dimensions, with the ~ i g h t  to cut and remove the same 
a t  any time within ten years from the date of the conveyance. The in- 
strument contained also the stipulation that the grantee, his assigns 
a n d  successors, should have additional time to cut and remove, etc., not 
exceeding five years, paying therefor annually, within ninety days 
from 25 April, 1916, of the years following and respectively, to R. A. 
Wells or his personal representatives a sum equal to the interest on 
the  purchase price; that on 26 March, 1907, said R. A. Wells sold and 
conveyed said land in  fee simple to his codefendant, C. B. Page, who 
now holds same under said deed; that the title, rights and interests of 
the Cumberland Lumber Company under said conveyance have been 
acquired and are now owned by plaintiff; that the timber on said land 
has  never been cut, and plaintiff, the Carolina Timber Company, ha's 
*determined to ask for an extension of time for one year from 25 April 
within which to cut and remove the timber, and has so notified both 
R. A. Wells and C. B. Page of its purpose, and within this speci- 
fied time has tendered the amount due as per contract; that the (264) 
entire amount of $27 is claimed by each of the defendants, and 
they have so notified plaintiff. 

Vpon these facts the court being of opinion that the entire amount 
was due and owing to C. B. Page, so entered its judgment, and de- 
fendant R. A. Wells excepted and appealed. 
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Stevens & Beasley for plain'tiff. 
H.  D. Williams for defendant. 

HOKE, J., after stating the case: Our decisions hold that standing 
timber is realty, subject to the laws of devolution and transfer applicable 
to that kind of property, and that timber deeds of this character, as 
ordinarily drawn, convey an estate of absolute ownership, defeasible as 
to all timber not cut and removed within the specified period. Williams 
v. Parsons, 167 N.  C., 529; Midyette v. Grubbs, 145 N. C., 85; Lumber 
Co. v. Corey, 140 N.  C., 467. 

The cases on the subject are to the effect, further, that a stipulation 
of the kind now presented, providing for an extension of the time 
within which the timber must be cut, is in the nature of an option, 
and it is held by the great weight of authority that contracts of this 
character do not of themselves create any interest in the property, but 
only amount to an offer to create or convey such an interest when the 
conditions are performed and working a forfeiture when not strictly 
complied with. Waterman v. Banks, 144 U. S., 394; Hacher v. Weston, 
197 Mass., 143; Gas'toa v. School District, 94 Mich., 502; Newton v. 
Xewton, 11 R. I., 390; Bostwick v. Hess, 80 Ill., 138. 

Our own decisions are in general approval of these principles: Ward 
v. Albertsoc, 165 N. C., 218; Winders v. Kenan, 161 N. C., 628; Bate- 
man v. Lumber Co., 154 N .  C., 248; Ho~nthal v. Howcott, 154 N.  C., 
228; and from this it follows that where the time first provided in one 
of these timber deeds and paid for has passed, and it becomes neces- 
sary for the grantee to hold by reason of the performance of the stipu- 
lation for an extension, that the estate or interest arises at the time 
the conditions are complied with, and, in the absence of any provision 
in his deed to the contrary, the price paid beIongs to him who then 
has the title and from whose ownership the interest is then created. 
The option or privilege obtained, to the extent of the right conferred, is 
a contract attendant upon the title, and, as stated, unless otherwise speci- 
fied in  the deed conveying the title, the price for the interest arising 
on proper performance of the conditions will inure to the owner. I t  is 
from his estate that the interest passes, and he must receive the pur- 
chase price. 

I t  was urged on the argument that the judgment could be upheld on 
the principle that gives the owner of the reversion the right to 

(265) receive the rental accruing after title descended, both under the 
principles of the common law and of our statute applicable to 

the question. Holly v. Holly, 94 N. C., 670; Rogers v. McKenzie, 65 
N.  C., 218 ; Revisal 1905, see. 1989. Neither the decisions nor the statute 
are directly authoritative, for the reason that we have held that the 
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interest here conveyed is not a leasehold interest, but an estate in fee. 
There is, therefore, an ahsrmx of the tenure required to constitute rent. 
TTawlcins 71. Lumber Go., 139 N .  C., 160; Bunch I ) .  Lumber Co., 134 
N. C., 116. 

The position, however, affords a strong analogy in support of our 
construction of the contract and its effect upon the rights of the parties. 
I t  is suggested that the actual amount in controversy being only $27, tbc 
Superior Court is without original jurisdiction to determine it. Thc 
controversy, however, involves an action in the nature of a bill of in- 
terpleader to determine the rights of two adverse claimants to a fund, 
and being an exercise of the powers of the court enforcible by bill in 
cquity under the old system, the Superior Court properly assumed juris- 
diction to hear and determine the matter. Fidelily Co. 71. Jordan, 134 
N. C., 236; Berry v. Henderson, 102 N. C., 525; Fisher 11. Webb, 84 
N.  C., 44. There is no error, and the judgment of the court below is 

Affirmed. 

Cited: Lumber Co. 7). Comrs., 173 N.C. 121 ( I j )  ; Xizell v. Lvrnbw 
Co., 174 N.C. 71 (2cc, 6cc) ; Jerome v. Setzer, 175 N.C. 395 (2c) ; Riclcs 
I). McPherson, 178 N.C. 159 (3d) ; Morton u.  Lumber Go., 178 N.C. I66 
(Ic, 2c) ; Audson, v. Cozart, 179 N.C. 250 (2c) ; Lumber Go. 11. Valen- 
tine, 179 N.C. 425 (Ic, 6c) ; Dill 11. IZeynolds, 186 N.C. 296 (3p) ; Ben- 
nett u. Lumber Co., 191 1.C. 427 (3cc) ; i l fofe u.  Lamber Go., 192 N.C. 
463 (Ic, 2c) ; Bank v. Incmbcr Go., I93 N.C. 759 (3c) ; Trust  CO. 11. 

Frazelle, 226 N.C. 728 (6c). 

CAROLINA TIMBER COMPANY v. G. n. BRYAN, AI)MIXISTRATOE, ET AI.R. 

(Filed 29 March, 1916.) 

For digest, see next preceding pase. 

CIVIL ACTION, heard on case agreed before Connor, J . ,  December, 191 5, 
of SAMPGON. 

Thc ease presented was a contest between the administrator and the 
heirs at  law of J. S. Johnston, the latter bcing represented by .J. B. 
Highsmith, guardian, as to the right to $36.60, tendered in accordancc 
with the provision of a timber deed t o  secure an extension of time, etc. 

There was judgment in favor of the personal representative, and the 
guardian excepted and appealed. 
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Xtevens & Beasley for plainti# 
H.  D. Williams for defendant. 

HOKE, J. The relevant facts in  this case are similar to those pre- 
sented in Lumber Co. v. Wells and Page, just decided, except that here 
the grantor died and the time originally provided for removing the 

timber and for which he had been paid having expired, the 
(266) grantees tendered the money due for an extension, and same is 

claimed by the administrator and the heirs at law. 
I n  accordance with our decision in the case of Lumber Co. v. Wells, 

we must hold that the right to this fund is in the heirs. The title having 
descended to them, it is from their estate that the interest arises. and 
they are entitled to receive the purchase price. We are not inadvertent 
to the language of the stipulation, that the price for an extension is to 
be paid to J. S. Johnston and his personal representative, or to the 
argument advanced that Johnston being the absolute and entire owner, 
at  the date of the original deed, he could make such contract as to the 
payment of the purchase money for the interest conveyed as he saw 
proper. Assuredly he could, and if he had conveyed the timber for 
the additional period, the stipulation would hold, in strictness, as writ- 
ten; but, as we have endeavored to show, this provision in the deed for 
an extension of the time was an option, an offer to confer the right 
which matured only at the time the conditions were complied with. The 
property was then owned by the heirs, and the price to be paid for the 
interest then arising out of their ownership must, in our opinion, inure 
to them. 

True, J. S. Johnston might have sold to the grantee for this addi- 
tional five years, and the purchase price would have gone as he con- 
tracted; but, as stated, he only conferred upon the grantee the right to 
buy, and this being exercised after the land descended upon the heirs, 
the price must be paid to them. 

There is error. 

Cited: Mizell v. Lumber Co., 174 N.C. 71 (cc);  Morton v. Lumber 
Co., 178 N.C. 166 ( c ) ;  Lumber Co. v. Valentine, 179 N.C. 425 ( c ) ;  
Dill v. Reynolds, 186 N.C. 296 ( p )  ; Bennett v.  Lumber Co., 1 9 1  N.C. 
427 (cc) ; Bank v. Lumber Co., 193 N.C. 759 (c) ; Trust Co. v. Frazelle, 
226 N.C. 728 (c).  
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E. &;I. BROWN & CO. v. ATLANTIC COAST LIKE RAILROAD COMPANY. 

(Filed 20 March, 1916.) 

1. Railroads - Crossings - Negligence - Look and  Listen - Track-Im- 
proper Coiistruction. 

Where there is evidence that  one driving an automobile approached a 
public crossing of a railroad, where the view of a n  approaching train was 
obstructed, with due regard to his safety, looking and listening for the 
train, which came without signal or warning, and which he could not see 
before going upon the t rack;  that  he was prevented from crossing by a 
vehicle approaching from the opposite direction, and in endeavoring to 
back his machine out of danger his engine slopped, and because the track 
mas not properly filled, the rails standing above the level of the ground. 
his machine could not be made to move, and was struck by the locomotive, 
causing him to be injured while endeavoring to jump out ;  that the engi- 
neer should, by the exercise of proper care. have seen plaintiff's danger in 
time to haye avoided the injury: I l e l d ,  suficient npon the question of 
defendant's actionable negligence to take the case to the jury. 

2. Same-Sudden Peril-Contl-ibutory Negligence-Rule of Prudent  Man. 
Under the circumstances of this case, i t  is held that the condition of 

the defendant railroad company's traclr a t  a crossing where its locomotive 
had a collision with plaintiff's automobile, causing the injury com- 
plained of. was evidence of defendant's negligence in not properly filling 
between the rails, leaving for the determination of the jury whether the 
plaintiff acted as  a man of ordinary prudence and presence of mind would 
hare  done when confronted suddenly by the same grave peril, though the 
care required of him in approaching the traclr was increased in propor- 
tion to the danger in attempting to cross the same where the view mas 
obstructed. 

APPEAL by defendant f r o m  Daniels, J. ,  a t  November Term, (267) 
1915, of COLUXBUS. 

T h e  defendant, i n  i t s  brief, states n-ith sufficient accuracy t h e  re- 
spective contentions of the parties, a n d  we adopt  i ts  statement as con- 
t a in ing  t h e  mater ial  facts.  

T h i s  was a n  action brought by the  plaintiff against the defendant to 
recover damages f o r  personal injur ies  received by  h i m  and  damage t o  
his automobile claimed to have been caused by the  negligence of the  
defendant  v h i l e  plaintiff i n  h i s  automobile was at tempting to cross the  
tracks of the  defendant i n  the  town of Cerro Gordo. Plaint i f f  alleged 
t h a t  on 1 8  December, 1914, while going o r e r  a public crossing i n  the  
town of Cerro Gordo, a few feet west of the  defendant's station, he was 
s t ruck by a t r a i n  of t h e  defendant which was  negligently approaching 
t h e  crossing ~ ~ i t h o u t  giving a n y  signal b y  bell, whistle, or otherwise. H e  
alleges t h a t  the  crossing was negligently constructed and  defective, i n  
t h a t  there was n o  mate r ia l  between t h e  rai ls  on the  t rack and each 
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side of the rails of the track to serve as a support for the wheels of 
vehicles using the same in crossing, and which would have held them 
up near the level of the top of the rails and made the crossing safe for 
public use by providing for vehicles attempting to use the same to pass 
without unusual jars, and without stalling on the track and crossing, 
and was too narrow to permit vehicles to pass each other over the same, 
and that he drove his automobile in a careful and safe manner towards 
the crossing, making careful observation for approaching trains, having 
due regard to his safety and the safety of other persons who might be 
using the crossing, and when he reached a point between the rails of the 
defendant's main line of track, he observed approaching from the north 
a vehicle, which he had been prevented from seeing before he got to the 
track by the cars of the defendant which had been negligently left on the 
side-track, and that in order to prevent a collision with the vehicle he 
was compelled to stop his car at said point on the track, when he ob- 
served approaching from the west an engine and cars which had failed 
to give any signal, and he immediately signaled to the engineer in 

charge of the train to stop, and attempted to back his automobile 
(268) off of the track, which he failed to do by reason of the negligent 

construction of the crossing. He  further alleges that his engine 
stalled and stopped, and the defendant's engineer failed and refused to 
stop the train or to give any attention to his signals of distress, and 
negligently struck him and his car, and injured him. All of which the 
defendant denies. 

The second cause of action is upon the same statement of facts, 
except that it alleges damages to the machine. 

The defendant alleges that the plaintiff was guilty of negligence, in 
that he negligently ran his automobile on the track immediately in 
front of the defendant's train while i t  was moving forward along the 
track, when the train was too close to stop before striking the machine, 
and that he negligently failed to stop and look and listen for the train 
before going on the track, and that he could have prevented the injury, 
as he could have seen and heard the train in time to have stopped his 
machine and avoided the injury. 

The jury returned a verdict for the plaintiff, finding that there was 
negligence on the part of the defendant and none by the plaintiff, and 
assess'ed damages for the personal injuries at  $1,600 and for injury to 
the automobile at $400. Judgment was entered thereon, and defendant 
appealed. 

Iruin B. Tucker and H. L. Lyon for 
Davis & Davis, Schulken, Toon & Schulken for defendant. 
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WALKER, J., after stating the case: h careful analysis of the record 
convinces us that there has been no error committed in this case. On 
18 December, 1914, plaintiff attempted to cross defendant's track, on a 
public highway intersected by it, in his automobile. He testified that 
he both looked and listened for approaching trains, but that his view 
was obstructed by cars of the defendant negligently left on a parallel 
track and by other hindrances, and that he looked as best he could, 
and also listened for the noise of the train and signals for the crossing, 
but heard none. That he went upon the track, believing it to be safe to 
do so, and being induced to do so by the defendant's failure to give 
proper warning of the approach of one of its trains, and that he would 
have crossed safely had it not been for the approach of another person 
in a vehicle from the other side of the track, which prevented his going 
on, as he had intended to do. He  then backed over the track in the di- 
rection from which he had come, but that the crossing was in such bad 
condition as to cause his automobile to stall on the track, and the train, 
which was coming towards him at the time, and in full view of his 
perilous position, ran into him and damaged him and his automobile. 
He  further testified that the engineer could have seen that he was 
in trouble with his car on the track and in danger of a collision (269) 
if he did not stop his train, which he had full time and oppor- 
tunity to do before reaching the place on the track where the plaintiff 
had stopped, and that he signaled the engineer to stop. 

There was other evidence tending to show that defendant's servants 
L, 

were negligent and that plaintiff was free from fault. 
The court submitted the case to the jury under a charge, which was 

exceptionally clear in its statement of the law as applicable to the facts 
and which covered completely every phase of the case. I t  certainly was 
not unfa+orable to the defendant, and was entirely free from any error. 

The jury, under the evidence and the charge, considered in connec- 
tion with the verdict, must have found that defendant so obstructed the 
view of its track from the road that plaintiff could not see or hear 
approaching trains, although he looked and listened for them, and that 
defendant also failed to exercise care in giving proper signals from its 
train of its approach to the crossing, and that this proximately caused 
the collision and consequent injury, or that after plaintiff had stalled 
on the crossing he was seen by the engineer in time for him to,have 
prevented the injury by stopping his train, or that both acts of negli- 
gence combined to produce the injury. On these questions the court 
charged the jury according to the approved precedents in this Court. 

We held in Shepard v. R. R., 166 N. C., 539, following two of the 
rules laid down in Cooper v. R. R., 140 N. C., 209, and Johnson  v. R. R., 
163 N. C., 431, as follows: "Where the view is unobstructed, a 
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traveler who attempts to cross a railroad track under ordinary and usual 
conditions without first looking, when by doing so he could note the 
approach of a train in time to save himself by reasonable effort, is 
guilty of contributory negligence. 

"Where the view is obstructed, a traveler may ordinarily rely upon 
his sense of hearing, and if he does listen and is induced to enter on a 
public crossing because of the negligent failure of the company to give 
the ordinary signals, this will usually be attributed to the failure of the 
company to warn the traveler of the danger, and not imputed to him 
for contributory negligence." 

The court substantially instructed the jury in accordance with those 
rules, and if the jury found that there was negligence i11 the respect 
indicated in  the latter of those two rules, and that it was the proximate 
cause of the injury, we can see no fault in that part of the charge. 
Shepard's case was again before the Court, and is reported in 169 N. C., 
239, where the former decision was approved, and where it mas further 
held that if plaintiff ( in that case) was running his automobile at a 
rate of speed prohibited by the statute (Laws 1913, ch. 107), he was not, 
as a matter of law, debarred of a recovery, as the question of proximate 

cause was involved and was for the jury h determine. We have 
(270) referred to that case especially because the plaintiff therein was in 

an automobile at  the time he approached the crossing, and de- 
fendant in this case cites N. Y. C. and A. R. R. v. Maidment, 21 L. R. A. 
(N. S.), as perhaps a rule especially applicable to the automobile driver 
in  regard to the duty of looking and listening, and controlling the speed 
of his car, somewhat different from that which is the standard in other 
cases. Without deciding whether there should be a difference between 
the driver of an automobile and the driver of an ordinary vehicle drawn 
by a horse or other animal likely to be frightened by a train, in respect 
of the care to be exercised by each of them, as stated in that case, we 
think the duty of the plaintiff i n  approaching the defendant's track 
with his care was carefully and properly explained to the jury, in  the 
charge of the court, according to the principle as declared in Shepard 
v. R. R., 166 N. C. 539. I n  that case, at p. 545, the Court said: "It 
is also established by the weight of authority that it is not always im- 
perative on a traveler to come to a complete stop before entering on a 
railroad crossing; but 'whether he must stop, in addition to looking 
and listening, depends upon the facts and circumstances of each par- 
ticular case, and so is usually a question for the jury.' Alexander u. 
R. R., 112 N. C., 720; Judson v. R. R., 158 N. Y., 597; Malott v. Haw- 
kins, I59 Ind., pp. 127-134; 3 Elliott on Railroads (2 Ed.), see. 1095, 
Note 147; 33 Cyc., pp. 1010, 1020. I n  Alexander's case it was 
held, among other things: 'Where in an action for damages for an in- 
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jury received a t  a railroad crossing plaintiff testified that she "held up 
very slow," as she was driving across, and, hearing no bell, which she had 
heard the day before while at  the crossing, notwithstanding the noise 
of the factories on each side of the street, concluded that no engine was 
approaching, and drove on: Held, that it was not necessary for her to 
get out of her buggy and go beyond the cars to look up and down the 
track, or to stop and listen for an approaching engine when no signal 
was given of its approach.' I n  Judson's case, supra: ' A  person 
approaching a railroad crossing is not required, as a matter of law, to 
stop before attempting to cross, but his omission to do so is a fact for the 
consideration of the jury.' I n  Mnlott's cme, 159 Ind., supra, GaZZett, J., 
delivering the opinion, said: 'Exceptional circumstances may also re- 
quire him to stop, although this proposition generally presents itself 
as a mixed question of law and fact.' " That case was approved in 
Hunt  v. R. R., 170 N. C.. 442. 

I n  respect to the condition of the crossing, i t  is our view that the 
same question is not presented in this case as in Ilunt's case, supra. I t  
was material to inquire whether the track was properly filled between 
the rails, as i t  seems that the reversal of the engine and the condition of 
the crossing caused the car to stop, according to plaintiff's testimony. 
I f  without fault he went upon the track and was then confronted 
suddenly by a grave peril,-and exercised such care as a man of (271) 
ordinary prudence and presence of mind would have used under " A 

the same circumstances, negligence will not be imputed to him, and the 
court so charged the jury. Not having brought the danger upon himself, 
or, if he did, the defendant having a fair opportunity to prevent the 
injury, he was not required to act wisely or discreetly, but only with 
such care and judgment as would be expected of a man of ordinary 
prudence in  a like situation. He testified that he could not go forward 
safely, as another vehicle was in his way, and he backed, hoping to clear 
the track in  another direction, but failed to do so, owing to the stoppage 
of his car. There was no dirt between the rails, and the front wheels 
struck the rail and stopped the engine. He  then called to the engineer 
and attempted to jump over the back seat of the car, when he was 
stricken by the engine. Whether he acted with ordinary prudence under - . - 

the circumstances was a question for the jury, i t  not being so clear that 
he did not as to make i t  a question of law. "The well settled rule that 
where one is placed in imminent danger he is not required to act with 
the same degFee of care as if he had time for deliberation has been ap- 
plied in the case of an accident to an automobile at  a railroad crossing." 
2 Ruling Case Law, p. 1207, sec. 42. 

The plaintiff stated that he could not see the train until he got upon 
the track, as his view was obstructed by the defendant's car on another 
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track, and there was evidence that no signal of the approaching train 
was given, so that he could not either hear or see, and hc could have 
crossed safely had it not been for the other vehicle which was corning 
over the crossing in the opposite direction, and, in backing to avoid 
a collision with it, he was caught on the track and could not move his 
car, as its engine had stopped; and there was further evidence that he 
did the best that he could, in the presence of the impending danger, 
with his way blocked, his enginer stopped, and a train approaching on 
the same track. I t  is true that where the view of the track from a 
railroad crossing is  obstructed the degree of care requircd of a traveler 
as well as of the railroad company is correspondingly increased and 
should be in proportion to the danger, R. R. v. Crubbs, 113 Va., 214;  But 
whether the proper degree of care was exercised at  the time of crossing 
the track or attempting to do so, and  whrther the traveler and the com- 
pany continued in the exercise of the requisite degree of care, arc 
questions for the jury, and the judge so treated them in this case, 
making proper allowance for plaintiff's alarm or fright when con- 
fronted by a grave peril. 

Thc case was tried according to the rules approved by this Court 
and applicable to every phase of i t  as disclosed by the testimony. 

No error. 

Cited: Bail t1. R. R., 176 N.C. 112 (2c) ; Perry la. R. R., 180 N.C. 296, 
297 (2c) ;  Perry v. R. R., 180 N.C. 311 ( j ) ;  Finch v. R. R., 195 N.C. 
198 (Icc, 2cc). 

R. G. WINN v. C. W. FINCH & SON. 

(Piled 29 March, 1916.) 

1. Vendor and I)urchaser-Contract~-Warranty-Reassurance-Verdict. 
Where the seller warrants a horse to be gentle, and the purchaser 

carries it back to his stables after seeing the horse friqhtened by an 
automobile, which had caused injury, and the seller assures him that the 
horse was as represented, and only "feeling good" at  the time he m7as so 
frightened, but offers to take him back and surrender the note for the 
purchase price he had received, which offer the buyer declines to accept, 
and keeps the horse, though convinced that he was not gentle as war- 
ranted, and the jury, under proper instructions from the court, find upon 
the issue, that there had been a breach of the warranty, it is equivalent to 
a finding, that the seller renewed his original assurances, upon which the 
buyer, in the exercise of ordinary care and prudence, relied. 
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/ 2. Trials-Evidence-Nonsuit-Appeal and Error. 

I In this action for damages for a breach of warranty of a horse, brought 
by the purchaser, it  is held that the evidence was sufficient to talie the 
case to the jury. and the defendant's motion to nonsuit was properly 
denied. Hodges G. Smith, 158 h-. C., 256, cited and applied. 

3. Vendor and Purchaser-Contracts-Warranty-Breach-Images. 
Vpon the breach of warranty of a horse, the purchaser is not bound 

to accept the seller's offer to rescind the contract, but may Beep the horse 
and maintain an action for damages for the breach. 

4. Vendor and Purchaser - Contracts - Warrantg-Breach-RIeasu1.e of 
Damages. 

The mpasure of damages for a breach of warranty ia the sole of a horse 
is the difference between its actual ralue and what the ralue XT-onld have 
been had the animal been as warranted, and damages for a personal 
injury caused b~ the horse not being gentle as warranted TT-as properly 
excluded in this case. 

5. Judgments-Verdicts-Vendo~, and Purchaser-Contract~-IVa1~~~anty- 
Breach-Damages. 

Where the verdict of the jury upon the issues has established the 
breach of warranty sued on, and has assessed the amount of the plaintiff's 
damages, the judgment rendered must be in accordance therewith; and a 
judgment which requires the defendant to give up a note he has received 
for the purchase price, and the plaintiff to gire up his possession of the 
horse to defendant, is erroneous. 

APPEAL from Peebles, J . ,  at  Sugust  Term, 1915, of FRAXIILIN. 
Plaintiff brought this action to recover damages for a breach of 

warranty in the sale of a horse. H e  ~ l l eged  that  defendants, who dealt 
i n  live stock a t  Henderson, N. C., had tried to sell him a horse, but 
they  had no horse that  suited him, and promised to let him know when 
they got one of the kind he wanted. I n  March, 1914, Ah- .  Finch told him 
tha t  he had the very horse he wanted and that  he would suit 
exactly. Plaintiff had stated to him that  he wished to buy a (273) 
horse that  was perfectly gentle and sound and so gentle that his 
children could drive him anywhere, and also suitable for other purposes. 
Finch said that  plaintiff's little boy could drive the horse. After looking 
a t  the mare defendants showed him, plaintiff bought her a t  $125 and 
gave his note for the price. H e  found out after driving her that she 
mas always frightened by automobiles, not only while they passed by, 
bu t  after they had passed her, and she mould t ry  to move every time she 
met one. I n  May, 1914, when plaintiff, with his son and daughter, 
mas driving her to a buggy from Henderson the mare was frightened 
s t  an  automobile and ran  away, injuring plaintiff and his daughter 
seuerely, but ~ o t  dangerously. When plaintiff first complained about the 
mare,  Mr. Finch told him that  he knew she was perfectly gentle, but if 
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he did not want her, they would exchange for any other horse in  the 
stable. Plaintiff looked at the horses, but could not find one that suited 
him, and late in  the evening of the same day Mr. Finch said to plaintiff 
that while he knew the mare was gentle, "and was just feeling good" 
when she passed the automobiles, he could leave her there and get his 
note, and plaintiff replied that he would take the mare home, and did 
so. I t  was after this occurred that he drove her to a buggy, and she ran 
away and injured plaintiff and his daughter. After the runamay hap- 
pened he carried the mare back to Mr. Finch and asked him to take her 
back and give up his note, which Finch refused to do. Plaintiff also 
testified that the mare was wind-broken. He  stated that he relied on the 
representations of Mr. Finch as to the mare's gentleness and soundness, 
both when he first bought her and at the time he took her back, and was 
assured by Mr. Finch as to her good qualities, and that he took her back 
the second time because he had relied on the first and second assurances 
that the mare was gentle and sound. 

There were some variations from the above statements of the plain- 
tiff in the cross-examination, but nothing that materially changed the 
substance of them, but only tended to weaken their force. There mas 
evidence in corroboration of plaintiff and other evidence tending to 
contradict him. 

The court submitted to the jury three issues, which, with the answers 
thereto, are as follows : 

1. Did defendant warrant the mare to be gentle and sound on 18 
March, 19142 Answer : "Yes." 

2. If so, was the said warranty false? Answer: "Yes." 
3. What damage is plaintiff entitled to recover, if any? Answer: 

"$125." 
The judge charged the jury upon the third issue as follows: "If you 

answer the first and second issues 'Yes,' then you come to the 
(274) question of damages. The court charges you that the measure of 

damages in the case of false warranty is the difference between 
the value of the horse as she was and what she would have been worth if 
she had been as she was warranted to be." H e  excluded all damages 
for injuries to plaintiff and his daughter. 

Upon the verdict, the court rendered the following judgment: "This 
cause being heard at this term before Hon. R. B. Peebles, judge, and 
a jury, and the jury having found the issues in favor of plaintiff and 
assessed his damages at $125, and it appearing to the court by the ad- 
missions of the parties tha.t plaintiff has never paid defendant for the 
mare, and that he now has the mare, and that defendant has plaintiff's 
note, the court doth adjudge that defendant do surrender to plaintiff 
the note for the mare, and that such surrender forthwith shall satisfy 
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and extinguish the damages established in plaintiff's favor by the ver- 
dict, and that defendant do pay the costs of the action. I t  is further ad- 
judged that plaintiff do forthwith surrender to defendant the mare in 
question." 

Plaintiff excepted, and moved for judgment, according to thc verdict, 
for $125, with interest and costs; and to the refusal of this motion, he 
again excepted and appealed. 

Ilefcndant also excepted because the court refused to nonsuit, and 
appealed. 

W. H. Yarborough and 2'. M. Pittman for p lnk t i f l  
7'. T.  [Ticks for defendnnfs. 

DEFENDANTS' APPEAL. 

WALKER, J., after stating the casc: The court held, and so charged 
the jury, that thcrc was no evidence of unsoundness, and corrfined the 
inquiry to the urlgeritleness of the marc. Ilefcndants contend that after 
plaintiff had time to ascertain the qualities of the mare, and that she 
was frightened by automobiles, he brought her to defendants' stables 
and thcy offered to take her back and surrender thc note givcn for 
her price, and plaintiff rejected the offer and took the marc to his 
home. Plaintiff redies that he was not bound to rcsciid the contract 
at  that time, as there already had bccn a breach of the contract, and 
hc had an election to rescind or not, and, besides, that he acted upon 
defendants' original warranty and further asurance givcn, when he 
returned to the stable with the mare, that defendants knew the marc 
was gentle and sonnd. I t  is true that this was denicd by the defendants, 
but the court left this controversy to the jury under an instruction which 
was perfectly fair to defendants and stated the rulc of law correctly. 
Thc jury evidently found, under the evidence and the chargc, that the 
dcfendants renewed thcir original assurances of solindncss and 
gentleness, and the plaintiff, in the exercise of ordinary care, re- (275) 
lied upon it, and gorrrned himself accordingly; that he did what 
a man of ordinary prudence would have done in the same circumstances. 
But the motion of defendants to nonsuit only raises the question whether 
the plaintiif's evidence, in any reasonable view of it, sustained his causc 
of action, and we think that it did, and that the court properly submitted 
the issue to the jury. 

This casc is somewhat like 770dge.s o. Smith, 158 N. C., 256, where 
it is said, at pp. 262, 263, after citing numerous cases: "Applying the 
principle as thus gathered from the authorities, the court erred in not 
submitting the case to the jury to find thc facts and to pass upon the 
question of warranty. The language of the parties, as used at  the time 
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of the transaction, is quite as strong to show a warranty as any to be 
found in  the cases we have cited. The defendant was a dealer in horses, 
and by the testimony as we now have it he, at  least, affirmed that the 
horse he sold to the plaintiff was of the description he wanted-kind and 
gentle in  harness, and so well broken that even a lady could drive him 
with safety. The plaintiff says that he relied upon that representation, 
and bought the horse believing it to be true, and being induced thereby 
to buy. The jury must decide whether it was intended and accepted as 
a warranty, and also, upon the evidence, whether there has been a breach 
thereof, there being evidence of a breach for them to consider." Tiffany 
on Sales, 162; Wrenn v. Morgan, 148 N. C., 101; Har&s v.  Cannady, 
149 N.  C., 81. 

The buyer of a horse warranted to be gentle and kind in harness is 
not bound to accept an offer of the seller to rescind the contract, if the 
warranty has been breached, but may keep the animal and rely on his 
action for the breach and recover his damages. Rester v. Miller, 119 
N.  C., 475; Robinson v. Huffstetler, 165 N.  C., 459 ; Alpha Mills v. En- 
gine Co., 116 N. C., 797; Lewis v. Rountree, 78 N. C., 323; Cox v. Long, 
69 N. C., 7 ;  Cable Co. v. Macon, 153 N. C., 150; 35 Cyc., 434. I t  is said 
in Cox v: Long, supm: "Where an article is warranted, and the warranty 
is not complied with, the vendee has three courses, any one of which 
he may pursue: (1) He may refuse to receive the article at  all; (2) he 
may receive it and bring a cross-action for a breach of the warranty; or 
(3)  he may, without bringing a cross-action, use the breach of warranty 
in reduction of the damages in an action brought by the vendor for 
the price." I n  this respect we find no error, as the plaintiff had the 
right to sue upon the warranty, notwithstanding what occurred between 
him and Mr. Finch at the stable when he came back with the mare and 
complained of her ungentleness. The motion to nonsuit was, therefore, 

properly denied, there being some evidence of a breach of the 
(276) warranty. 

The court applied the correct rule as to the measure of dam- 
ages. Parker v. Fenwick, 138 N.  C., 209; Spiers v.  Halsted, 74 N.  C., 
620; Mfg. Co. v. Gray, 126 N. C., 108; Marsh v. ~WcPherson, 105 IT. S., 
709; Cable Co. v. Macon, supra; Roberts0.n v. Halton, 156 S. C., 215; 
Guano Co. v. Live-stock Co., 168 N. C., 442-450. "The general rule as 
to the measure of damages on a breach of warranty is that the buyer 
is entitled to recover the difference between the actual value of the 
goods and what the value would have been if the goods had been as 
warranted, and in the application of the rule it is held that the fact that 
the goods were actually worth the price paid for them is imma- 
terial. . . . I t  is true that in some cases the rule has been stated 
that the measure of damages is the difference between the purchase price 



N. C.] S P R I N G  TERM, 1916. 

and the actual value of the goods, but in  nearly all of these cases the 
theory undoubtedly is that, in accordance with the general rule, if there 
is no other evidence of the actual value of the goods, the purchase price 
will be regarded as the actual value." 35 Cyc., 468. 

I t  follows there was no error in defendant's appeal. 
No  error. 

PLAINTIFF'S APPEAL. 

I f ,  as we have shown in the defendant's appeal, the plaintiff was not 
bound to rescind the contract and give up the mare upon a surrender of 
the note, the court had no power to rescind i t  mthout his consent. He 
had obtained a verdict for the damages resulting from the breach of 
warranty, and the action sounded only in  damages. The court should 
have set aside the verdict, if deemed to be against the weight of the 
evidence, or if it considered the damages as excessive. This was a matter 
lying within its discretion. But it did not do this, but entered a judg- 
ment which was not germane to the cause of action or to the verdict, 
but quite different, in its nature, from both of them. If the verdict was 
allowed to stand, the plaintiff was entitled in law, and as matter of right, 
to a judgment for the amount of damages assessed by the jury and to 
his costs; and, therefore, the judgment rendered by the court will be set 
aside and a judgment entered as above indicated. 

I f  the parties hereafter agree that the contract may be rescinded, or 
that the amount recovered may be credited on the note, or if they agree 
upon any other terms of settlement, judgment may be entered accord- 
ingly; but otherwise, or without their consent, no judgment other than 
one upon the verdict, and for costs to the plaintiff, can be given. 

I t  may be that the amount of damages indicates that the jury mere 
endeavoring to adjust the controversy on equitable terms, amounting to a 
rescission, believing that the recovery would offset the note and that 
the horse would be given up to the defendants. But me cannot act upon 
this supposition, as it was not the question submitted to the jury. 
We must regard the verdict as strictly responsive to the issue, and (277) 
only as assessing plaintiff's damages. I t  is a cardinal rule that the 
judgment must follow the verdict, and if the jury have giren a specified 
sum in an action for damages, the Court cannot increase or decrease the 
amount, nor can i t  change the substance of the verdict; the remedy for 
any error committed by the jury being a new trial. Black on Judgments 
(2 Ed.), sec. 142. I t  follows, therefore, that the judge erred in re- 
forming the verdict or in giving a judgment contrary to its findings. 

Since this opinion was prepared, the parties have agreed that the 
amount of the recovery may be credited on the note, and this will be done 
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in the  court  below a n d  provided f o r  in the  judgment, t h e  costs to  be 
pa id  b y  t h e  defendant. There  was  e r ror  in th i s  appeal. 

Er ror .  

Cited: Durham v. Davis, 171 N.C. 308 (5c) ;  Sitterson v. Sitterson, 
1 9 1  N.C. 321 (5d) ; Carroll v. Alston, 214 N.C. 850 (5cc) ; Troitino v. 
@oodmaa, 225 N.C. 413 (4c). 

RALEIGH, CHARLOTTE AXD SOUTHERN RAILWAY COMPANY 
v. W. H. McGUIRE. 

(Filed 29 March, 1916.) 

1. Appeal and Error-Railroads-Rights of Way-Easements-Reverter. 
The question of whether the plaintiff railroad company had abandoned 

its right of way over the defendant's lands, so that, under the terms of 
its deed, i t  had reverted to the grantor thereof, cannot be raised for the 
first time in the Supreme Court on appeal; and in this case only by re- 
quested instruction that there mas no sufficient evidence of abandonment, 
the burden of proof being on the defendant. 

2. Railroads -Deeds and Conveyances -Rights of Way - Easements- 
Abandonment-Unequivocal Acts-Intent. 

An abandonment by a railroad company of its right of way acquired by 
deed with provision that i t  would revert to the grantor, includes the in- 
tention to abandon in concurrence with the external acts by which such 
intention is carried into effect amounting to a relinquishment of the 
property, which must be positiue, unequivocal, and inconsistent with the 
claim of title. 

3. Railroads - Deeds and  Conveyances - Rights of Way - Easements- 
Abandonment-Spur or Side Tracks. 

Where a railroad company acquires a right of way over the lands of 
the owner by deed with provision that  i t  would revert to the owner for 
nonuser for a stated period, and constructs and operates its main line 
thereon for a while, and then changes its main line of road to cross other 
lands, but continues to use the locus in quo for spur and side tracks in 
connection with its freight or other railroad business, the relocation of 
Sts main line, as  stated, is not an act of abandonment which will forfeit 
the  company's easement under its deed. 

4. Same--Permissive User-Leases. 
permissive user or occupancy of a portion of a railroad company's right 

'of may, not then used by the company for railroad purposes, or such por- 
tion leased by the company to its patrons in furtherance of its business, 
does not affect the company's title once acquired, and cannot be construed 
a s  an act of abandonment by the company under its deed providing that  
the title thereto will revert to the grantor in event of abandonment for a 
specified period. 

332 
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5. Appeal and Error-Fbilroads-Rights of Way-Easements-Abandon- 
ment-Deeds and Conveyances-Grantor's Intent. 

In an action by a railroad company to restrain the defendant from 
hindering and molesting the plaintiff's servants in discharging its duty 
in the prosecution of its business as a common carrier, where the rights 
of the parties are made to depend upon whether the plaintiff had aban- 
doned its right of way under the prorisiolls of its deed thereto, i t  is re- 
versible error for the trial judge to make the decision upon the issue of 
abandonment depend upon the intention and conduct of the plaintiff's 
grantor. 

6. Instructions -Railroads - Eascinents -Rights of Way-Appeal and 
Error. 

Where a railroad company seeks to enjoin the interference of the 
defendant with the conduct of its business, raising the question of plain- 
tiff's abandonment of its right of way under the terms of its deed, it is 
reversible error for the trial judge to instruct the jury that the com- 
pany could hare acquired but one right of way under its deed, and that 
the lam presumed that it acted thereunder. there being no evidence to the 
contrary, when such instruction leaves out of consideration the evidence 
that while the plaintiff had changed its main line of road, it was still 
using the locus i n  quo for its legitimate railroad purposes, and had a 
right to acquire other lands for the purpose of its main line. 

HOKE, J., concurs in the result. 

APPEAL by plaintiffs from IJpeh7cs, J., at October Te rn ,  1915, (278) 
of Wam.  

Civil action. tried upon these issues : 
I. Did plaintiffs or their predecessor abandon the land in  contro- 

versy, as alleged in answer of defendant 1 Answer : "Yes." 
2. What  damage, if any, has defendant sustained by wrongful acts of 

plaintiffs, as alleged in answer of defendant? Answer : "$40." 
3. Are the plaintiffs the owners of a right of may extending 50 feet 

on each side of the center line of the railroad track in controversy, as  
alleged in  the complaint ? Answer : "No." 

4. Did the defendant wrongfully interfere ~ v i t h  the plaintiffs7 use of 
said right of way, as alleged in  the complaint? Answer : "No." 

5. What damages are the plaintiffs entitled to  recover of the defend- 
a n t  ? Answer : "Nothing." 

F rom the judgment rendered, plaintiffs appealed. 

R. N. Sirnww fos plaintiff. 
H .  E. ATorris, Manning & .Fitchin for defendant. 

BRO-LVK, J. The purpose of this action is to restrain defendant (279) 
from constructing and maintaining a fence upon plaintiff's right 
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of way and from otherwise molesting and hindering plaintiffs' servants 
in using said right of way, delivering freight thereon, and othewise dis- 
charging duties incumbent upon plaintiff as a common carrier. 

The defendant denies many of the allegatiolis of the complaint, but 
sets up a claim to a part of the right of way, being the part in contro- 
versy, and avers that the plaintiff and its predecessors "permanently 
abandoned the first location made by said Raleigh and Cape Fear Rail- 
road Company (plaintiffs' predecessor in title) on and over said land 
of B. H. Fuquay, a part of which the said B. H. Fuquay sold and con- 
veyed to this defendant." 

The plaintiff claims title to its right of way under a deed from B. H. 
Fuquay dated 10 October, 1898, containing this clause: "Provided, 
however, that in case of a permanent abandonment of the said right of 
way or easement by said party of the second part, its heirstor assigns, 
or in  case said right of way or easement is not located and used for the 
purposes aforesaid within five years from the date of this conveyance, 
then said right of way or easement and the land hereby granted is to 
revert to the said party of the first part, their heirs and assigns.'' 

Plaintiff located its right of way within the time required, constructed 
a track thereon, and claims to have used this track for railroad purposes 
ever since. The defendant claims the locus in quo by a deed from B. H. 
Fuquay dated 24 December, 1913, and seeks to hold the same as the 
grantee of f i q u a y  under the abandonment clause in plaintiffs' deed. The 
evidence, as stated in the case on appeal, tends to prove that plaintiffs' 
predecessor constructed its main line on this right of way and used i t  
continuously up to 1902 or 1903, when the railroad company extended 
its line southwardly, and for this purpose, deflected at a point some 300 
or 400 feet north of the lot in controversy, and took a new route to the 
westward a t  that point, and thence to the new Fuquay Springs station, 
and on to Lillington and Fayetteville, but that it continuously maintained 
and used the old track upon the lot in controversy on its right of way 
thereafter and until the present time as a spur track for the purposes 
above mentioned of handling cars and receiving and delivering freight. 

The plaintiffs also offered evidence tending to show that when the 
-new road above mentioned was built it did not encroach upon any land 
of said B. H. Fuquay other than that which was already included in  
the 50-foot strip extending on each side of the old main-line track, 
which had been built, as above mentioned, in 1898 or 1899. 

The plaintiffs' testimony tended to show that as long as the railroad 
was upon any land owned by B. H. Fuquay the new track was 

(280) within 50 feet of the center line of the old track, and vhen it 
got farther away from the old track than that distance it was 

upon lands of persons other than the said B. H. Fuquay. 
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The defendant offered evidence tending to show that when the rail- 
road ran its new routc, about 1903, a portion of its new track ran across 
a portion of B. H. Fuquay7s land for a distance of something like 100 
feet, and that thereafter the track on the land in controversy was mainly 
used for handling cars for shipment to or from the lumber plant of 
J. A. Sexton or the defendant's stave factory, located on the lot in con- 
troversy, and that the said B. 11. Fuquay executed to the defendant the 
lease and deed mentioned in the pleadings. 

There was no evidence that the railroad company has ever been hin- 
dered in using the railroad track upon the lot in qurstiondfor any pur- 
pose until the defendant did so by building the fence, as alleged in 
complaint in 1913, and the evidence of both parties shows that from 
1898 or 1899 until 1913 trains and cars had been during all of that 
time operated upon the tracks on the land in controverry. 

There was evidence tending to show that during the ymr  1913 Tillcy, 
Heck & Co., a corporation, had, without objection on the part of the 
plaintiffs' built a warehouse upon the lot in controversy, and on the 
east side of the track, for the purpose of receiving freight from the 
plaintiffs and delivering freight to them, and for no other purposc, and 
that the said warehouse had been so uscd for the purpose of expediting 
the business of the said Tilley, Deck & Co. with the plaintiffs in the hand- 
ling of freight which had been or was to be shipped over the plaintiff's 
line of railroad, and that this causcd no inconvenience to the plaintiff. 

There was evidence tending to show that Dr. J. A. Sexton built a 
planing mill on the south end of the lot in controvcrsy about 1900, and 
operated the same four or five years, shipping lumber in and out over 
the said track. 

There was also evidence that several years before the comrrtericcrrrent 
of this action the defendant had for a short while operated a stave mill 
on a portion of this lot in controvcrsy, and had shipped freight in and 
out over the said track. 

Thc plaintiffs offered the testimony of thc president and general 
manager, Mr. John A. Mills, and his assistant, Mr. F. T. Kicks, who 
occupietl said offices continuously from 10 Octobcr, 1898, until f912, 
and also the testimony of a number of residents of Fuquwy Springs, 
and in the vicinity of the land in controversy, tending to show an un- 
interrupted use by the railroads of the track upon the lot in controversy, 
continuously from its first construction in 1895 or 1899 to thc time of 
thc commencement of this action, and the maintenance of the 
track upon said land, and the reception and delivery of freight (281) 
from and to the public generally. 

The above extracts, taken verbaiivz from the ease on appeal, clcarly 
explain the controversy. Whether there is any sufficient evidence of an 
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abandonment by plaintiff of its right of way, embracing the lot in con- 
troversy, is a matter not presented by the record, and it cannot bc raised 
for the first time in the Supreme Court. I n  this case it can only be 
raised by a prayer that the jury be instructed that thcrc is no sufficaient 
evidence of abandonment and that the first issue be answered ((No," the 
burden of proof bcing upon the defendant to establish such abandonn~ent. 

This brings us to consider the essential clcmcnts of an abandonment. 
I t  includes both tlzc intention to abandon and the external act by which 
such intention is carried into effect. There must be a concurrence of 
the intention with the actual relinquishmcnt of the property. I t  is well 
settled that to constitute an abandonment or renunciation of a claim to 
property thew must be acts and conduct positive, imequivocal, and in- 
consistent with the claim of title. Mere lapse of time or othcr delay in 
asserting the claim, unaccompanied by acts clearly inconsistent with 
thr right, do not amount to a waivcr or abandonment. I Cyc., 8 ;  Hanks 
v. Ilanlcs, 77 N .  C., 1 8 6 ;  F u ~ v  u. Whiitington, '72 N. C., 321; N i l l ~ r  71. 

Pierce, 104 N. C., 391 ; Ijoone a. Ilralce, 109 N. C., 82. 
The defendant contended that the plaintiff changed its main line and 

diverted it from the old right of way and relocated i t  by acquiring 
another right of way, and that it has entirely ceased to use the old right 
of way for all railroad purposes, thereby manifesting by its acts an 
unequivocal purpose to abandon it, and that therefore defendant, as 
Fuquay's grantee under the deed of 24 Deccmber, 1912, has the right to 
enter. 

I f  the facts arc found in accordance with this contention, the plain- 
tiff would not be entitled to the relief asked. The plaintiff admits that 
the main line has been divcrted from its former course and rebuilt 011 

other land acquired from other parties, as the exigeizcies of its passen- 
ger traffic demanded it, but i t  avers that the old right of way covering 
the land in  controversy has not been abandoned, that it has been con- 
tinuously occupied up to the present as a spur track and such spur track 
is used daily by freight trains and cars in the l~a~ldling and delivery of 
freight. 

I$ these facts be true, there wonltl be no abandonment, and plaintiff 
would be entitled to the relief asked. I t  is well settled that a railroad 
company docs not abandon the land on which it has constnlcted its 
tracks so as to entitlc the owner to rcvolic its liccnsr by ceasing to 

operate freight or passenger trains over it, where it continues to 
(282) use i t  for purposcs incident to and connected with its business in 

operating the road. 33 Cyc., p. 223, and cases cited in note.;; 
E7t. Worth, etc., R. R. C'o. 11. Sweal, 20 Tex. C. App., 543. 

I t  is immaterial whether plaintiff acquired thc land for its present 
main-line track from Fuquay or from othcr persons. I t  had a right to 
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do so, and to divert its main line if thereby it increased its facilities to 
serve the public. I t  did not thereby forfeit and abandon that portion 
of its old right of way if it continued to occupy it with its track and to 
usc such track for railroad purposes. 

The fact that Tilley, Beck & Co., Sexton, this defendant, and others 
had been permitted to use and occupy a portion of the right of way does 
not constitute an abandonment. 

The title of the railroad to tlie right of way once acquired cannot be 
lost by occupancy as to any part of it by the lapse of time or by the 
occupation of its patrons. "A permissive use of a right of way by an- 
other, when no present inconvenience results to the company, is not a 
surrender of +hts of property, and, indeed, to expel an occupant under 
such circumstances would be a necdlcss and uncalled for injury." IZ. R. 
v. McCas7cil1, 94 N. C., 746. 

I n  33 Cyc., p. 191, note 30, citing Tll. Central R. R. Go. 2). Wutkari ,  
17  Ill. App., 582, i t  is held that a railroad company may permit its 
customers to erect elevators, corn cribs, etc., which facilitate its business. 

I n  33 Cyc., p. 393, note 23, citing Michigan Centrul R. R. Co. v. 71ul- 
Zcrrd, 120 Mich., 416, it is held that a railroad may lease a portion of its 
right of way to a manufacturing conlpariy with a view of facilitating 
the securing of freight therefrom; Cr'illilmld v. Chicago, etc., R. R. Co., 
19 Miss. App., 411, holding that a railroad company may lease a por- 
tion of its land for the erection of a grain elevator. 

Same note cites Roby v. N. Y .  C.  R. R. Go., 142 N. Y., 176, holding 
that a railroad company may lease a portion of its right of way for a 
coal yard arid trestle, for the purpose of handling and receiving coal 
transported over the railroad company. 

These propositions of law herrin laid down were all presented by 
appropriate prayers for instruction, which the court failed to give. 

Again, the learned judge inadvertently made tlie decision upon thc 
issue of abandonment depcnd upon the conduct and intention of Fu- 
quay, the grantor in the deed. This was clearly an error, and worked 
injustice to plaintiff. The issue should be determined by the acts of 
tho railroad company, accompanied by its manifested intention to abaii- 
don. 

The judge further instructed tlir jury that tlie Fuquay "dectl did not 
allow but one right of way over Fuquay's land, and the railroad could 
not acquire a right of way except under that deed, and the law 
presumes that the railroad company acted under that deed, and (283) 
therc is no evidence to the contrary." 

That instruction is manifestly erroneous. Under the deed of 1898 
the railroad company acquired only one right of way over Fuquay's 
land of a certain width, but, if its necessities or interests demanded it, 
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h a d  a right t o  acquire other l and  b y  purchase f r o m  F u q u a y  or a n y  one 
else, and  t o  construct i ts  m a i n  t rack on it. I t  h a d  a right t o  retain and  
use its old r igh t  of w a y  and  t rack for  a spur track, siding, o r  a n y  o t l m  
legitimate rai l road purpose, a n d  also to  construct additional side-tracks 
o n  it i f  its increased business required it. 

F o r  t h e  errors  pointed out, there must  be a 
N e w  trial.  

I~OKE, J., concurs i n  the rcsult. 

Cited: Pozupr Co. 71. Power Co., 175 N.C. 679 (2c)  ; Mcmn v. Roctrd 
o f  Optometry Exarnincrs, 206 N.C. 855 (4c) ; E'urnifum Cyo. v. Cole, 
207 N.C. 846 (2c) ; Miller  u. Teer, 220 N.C. 612 (4c) ; Bell v. Brown, 
227 N.C. 323 (4c). 

CHARLKS LASSITER r. SEABOARD AIR LINE RAILWAY. 

(Filed 20 March, 1916.) 

1. Railroads - Master and  Servant - Ncgligencc-Proximate Cansc-In- 
strurtions-Appeal and Error. 

The plaintiff, an employee of the defendanl railroad company, was en- 
gaged a t  night in shoveling coal from onc part  of the tender of a loco- 
motive to another, which was standing still, with cvidence tending to 
show that  he was injured while on the step, in leavinq the cab, by a jar 
caused by anolller locomotive striking the one he was on, which approached 
without warning Hrld,  the jury might have inferred that the engines 
were being coupled for the pnrl)ose of moving the one h r  was on, and the 
qlaestion of negligence would then depend upon whether there was a 
jarring of nnusual riolence in such instances; or whether the train ap- 
proachcd without warning ; and while the fact that  the jarring caused the 
plaintiff's injury woi~ld br some evidence of defendant's actionable negli- 
gence, i t  wonld be insl~tlic~ient to establish a s  a inattcr of law; and, fur- 
ther, a n  instruction to that  d e c t  wonld be rcrcrsihlr error, in l e a ~ i n g  
out the element of p r o ~ i m a t e  causp. 

2. Courts-Instrurtionq-Exl)ressiom of Opinion-Corrobol-aiion. 
TJnder the definition of the verb, to corroborate signifies, ( I )  to make 

strong or to give additional strcngth t o ;  to strengthen; (2)  to make 
more certain; to confirm, etc. Thcreforc, when the testimony of one wit- 
ness tends to corroborate another on the trial of a cause, i t  is reversible 
error for the judge to instruct the jury that it  corroborated his evidence, 
for i t  is for the jury to say whether or not i t  had done so. 

APPEAL b y  defendant f r o m  Peeblcs, J., a t  October Term, 1915, of 
WAKE. 
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Civil action brought to recover damages for personal injuries (284) 
alleged to have been caused by negligence of the defendant. The 
particular nature of the cause of action will appear from a recital of 
material parts of the testimony. 

Charles Lassiter, the plaintiff, in his own behalf, testified: "I have 
lived in Raleigh about fifteen years, and worked most of that time in the 
city cemetery. I worked for the defendant for six nights in Xarch of 
last year. I got hurt on the 23d of March, in the night. I hadn't 
worked any for the railroad before. They put me to shoveling coal a t  
the coal pit. Leo Black was working with me. The man that worked 
on the h'ister sent me and Leo Blaok down to the engine to cut down 
the coal off the engine, and the engine was headed north, and we went 
down and cut the coal off the engine, and when we came out I got 
struck on the steps on the left side. We shoveled the coal from the back 
side of the tender to the front side of the tender. As near as I could 
guess, it was between midnight and day. I did not have any torch at  
all; Leo had one, but his went out. When m-e shoveled the coal from the 
back end of the tender to the front end, we shoveled it all on the tender; 
then we came back to the coal pit. That night, after shoveling the coaP 
down, I started out of the tender. I started through the cab and down 
the steps oil the left side. I was on the step. I had a jar from the 
engine when I was coming down the step. Well, it was a jar from an- 
other engine. I t  ran into us. I t  gave the engine a jar from back side 
of the tender; on back side at tender. The engine was headed north, 
and the tender was on the back side. I got hit on the left side by the 
jar from the steps when I was coming out and it ran in. I t  hurt me 
from my knee on up to my side. My knee struck against the steps. I 
didn't do nothing, but hollered and got down the best I could. Held on 
to the steps until I got so I could get down. When I started to go down 
and when this happened my engine had been standing still. I was not 
able to get out of bed the next day. I was disabled to work any at all 
for about four months. (Describes his injuries.) Sobody was in the 
engine with me and Leo Black. I did not know the other engine was 
going to strike the tender. I t  was dark and we could not see. No bell 
was rung and no alarm given at all. I am about 43 years old. I had 
never worked for the railroad before that time. This is down belosv 
the sand house on the Seaboard track. The man that runs the h'ister 
was the man we worked under. Of course, Nr .  Pusey was the main boss 
man, but he put us under that man. He was the overseer over us, and 
we worked under his orders." 

Leo Black, witness for plaintiff, testified: '(I was working for the 
Seaboard at the time Charlie Lassiter got hurt. I and Charlie went 
down on the engine to work. I t  was a freight engine. We were 
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(285) ordered by the boss, but his name I do not know, and I and 
Charlie went down there, and I had a torch. We got up on the 

engine and cut the coal from the back to the front, and after we cut it, 
I went to pick up the torch and i t  went out, and we came through the 
cab, coming out on the left side-on the west-and the torch was out, 
and I came down first, and Charlie came down behind me, and after I 
got on the ground some one coupled up to the tender behind, and I could 
not see any light of the engine, and after he coupled up, Charlie hollered, 
and I walked on a step or two, and Charlie came up and said he got 
hurt, and I said where, and he said on his knee, and he went over to 
where James Gunter and Dave Haywood were. They were working on 
the ashpan, and he came up to the fire where we all sit, and he kept 
complaining, and on in the night he said his knee was swollen, and I 
never saw him any more until about morning; that's about time for us 
all to knock off, and he was still complaining with his knee, and the 
next night the boys came back to work, and they said he wasn't able 
to come back to work. I did not see him any more after he got hurt;  he 
was hurt at the sand track. That was the usual place used to come 
down-where he got hurt. I didn't hear any signal before the engine 
struck the tender." 

Q. "You say there was a blow when the engine struck the tender?" 
A. "Well, they coupled up behind, and it made a jar. I t  was only a 
jar ;  all I know, from coupling; just a jar. Of course, it was a hard 
blow. I don't know whether the engine that came up behind the tender 
was coupling or not. That's what I supposed. I didn't go around there 
to look to see whether they were coupled. I don't know who was on the 
engine. The hostler had been on the engine; I and he was; but he got 
off. The other engine was brought out there to be worked, I suppose, 
to go out on the road. They were both headed north. I never saw any 
one at  the time but Charlie Lassiter. The engine that we were on was 
standing still, and the other came up behind it, and came up against it." 

There was some evidence as to the nature and extent of plaintiff's in- 
jury, and as to damages, but it is not necessary to be stated. 

Defendant requested the court to charge the jury as follows: "If the 
jury should find that the jar of the engine on which the plaintiff was 
employed was caused by coupling another engine to this engine, and 
that this coupling was made in the usual and proper manner, you will 
answer the first issue 'No.' " This prayer m7as refused, and defendant 
excepted. 

The judge charged the jury as follows: "The plaintiff goes upon the 
stand and he says he was shoveling coal from one end of the tender to 
the end next to the engine, and there was nobody on the engine except 
another colored man named Leo Black, and when lhey had finished 
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shoveling the coal, and Leo had gotten down on the ground, that 
he went to get off the car;  off the tender; and another engine (286) 
came up behind and butted against the tender and threw him 
against the steps of the car and injured him. And Leo Black goes upon 
the stand and corroborates him. The burden is upon the plaintiff as to 
that issue, and if you are satisfied by the greater weight of the evidence 
that those are the facts in  the case, you will answer the first issue 'Yes.' 
But Mr. Kaylor is put upon the stand, and he says the defendant the 
next day, or day after, or two or three days after, when he came for 
his pay, said that the plaintiff said he went to get off moving engine and 
got hurt  in that way. I f  he said that, and you find that to be a fact, you 
will answer the first issue 'No,' for if he undertook to get off an engine 
when i t  was moving, his own negligence was the proximate cause of the 
injuri ,  and not the negligence of the railroad company." He  also in- 
structed the jury as to the measure of damages if the jury answered the 
&st issue affirmatively. 

There was a verdict for the plaintiff, and from the judgment thereon 
the defendant appealed. 

R. N. Ximms for plaintiff. 
X u r r a y  Allen for defendant. 

WALKE~,  J., after stating the case: We do not think that the charge 
was a sufficient explanation of the law arising upon the evidence, as 
required by statute, Revisal, see. 535. There was no statement to the 
jury as to what would constitute negligence under the circumstances or 
as to what in law would be considered as the proximate cause of an in- 
jury. The jury were told only that if the one engine "butted" against 
the other and injured the plaintiff, they would answer the first issue 
"Yes," that is, that there was not only negligence, but that i t  was the 
proximate cause of the injury, for both questions were involved in the 
issue. Fry v. R. R., 159 N. C., 357; McNeill v. R. R., I67 N. C., 390; 
Treadwell v. R. R., 169 N. C., at 701. I t  is possible that an engine, 
while a coupling is being made, might butt against the other engine 
without it being the result of a negligent act on the part of those having 
control of the moving engine. A coupling produces more or less of a 
jar, and the engine on which the plaintiff had been shoveling the coal 
might have been shaken or jarred considerably without there being any- 
thing more than the making of an ordinary coupling, in a careful and 
proper manner. I t  was for the jury to say whether there was negligence 
or not. There was evidence of an admission by plaintiff that he was 
hurt by falling from a moving engine. This he denied, but the conflict 
in this respect was for the jury to settle. The jury might have inferred 
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that the engine had come up thc track for the purpose of being coupled 
to the other engine which was to be moved to some other place, and that 

i t  was not merely a careless and unnecessary butting of the engine 
(287) against the other for no purpose whatever. I f  the jury had found 

that one of the engines had butted against the tender of the other, 
this would be some evidence on the question of negligence, but was not 
necessarily negligence by itself, so as to justify a charge to that effect. 
I t  would depend upon the degree of violence with which i t  was done and 
upon other circumstances. The jury should have been instructed to find 
whether therc was a violent jar, without any warning to plaintiff, a rd  
whether the injury was caused as he testified, his credibility being a 
qucstion for the jury to consider. Therc was evidence of negligence, 
but it was not properly submitted to thc jury. They should have been 
so instructed that they could have found whether or not the jar, under 
the circumstances, was caused by a ncgligent act, and not restricted to 
a single fact, which standing alone, did not amount to negligence. 

We cannot approve an instruction, ('that one witness corroborates an- 
other," as this is a question of fact to be decided by the jury. We said 
in  Withers v. Lane, 144 N. C., at  page 189 : "Whether the plaintiff had 
in fact bcen contradicted or not was a question for the jury to decide, 
and not for the court, which might very properly have called attention 
to the apparent conflict in the testimony, and have explained to the 
jury the nature of the different kinds of evidence, and it may hale Been 
within the judge's province to have stated what the evidence on either 
side tended to prove, but he could not tell thc jury what i t  actually did 
prove." The principle is thc same in both cases. An intimation that 
one witness corroborates another is as harmful in its cffect upon the 
jury as one that he contradicts another. One is practically the con- 
verse of the other. The approved definition of the verb "corroborate" 
is ('(1) To make strong or to give additional strength to; to strengthen. 
(2)  To make more certain; to confirm; to strcngthen." Under any of 
these definition, whether we accept the primary or thc secondary mean- 
ing, the instruction, in effect, told the jury that Lco Black's t~stimony 
strengthencd or rendcred more ccrtain that of the plaintiff, whereas i t  
is the province of the jury to judge of the weight of testimony and as 
to the cffect of the testimony of one witnes.: upon that of another. The 
refercnce to the testimony of Leo Black, in connection with the other 
instruction, rendered the latter more harmful. The tendency of certain 
testimony to corroborate a witness, and the fact of corroboration, are 
consitlcred, in law, as two different things. I t  is for the jury and not for 
thc judge to say how the testimony of a witness i q  affected by other testi- 
mony. Swan 11. Carrazrvn, 168 N. C., 472. The credibility of witnesses, 
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the weight and sufficiency of testimony, are matters peculiarly within 
the province of the jury to consider and pass upon. 

We are of the opinion that the charge in the respects indicated was 
not an adequate one, and that the judge irladvcrtciitly expressed 
an opinion upon the weight of the testimony. There are othrr (288) 
questions, but they need not he considered, except the motion to 
nonsuit, which was properly overruled. 

New trial. 

Ci ted:  Corporation Corn. v. Tmst Co., 193 N.C. 700 ( Ic)  ; Beck v. 
Hooks ,  218 N.C. 114 (2j). 

R O B E R T  GADSDICN T. GEORGE 1%. CRAFTS ET AT,. 

(Filed 5 April, 1916.) 

Contracts-Indemnity-Contractor-Liens-Negligenc~Torts-Nonsuit. 

An employee of a contractor to build a bridge for a railroad company 
sued the contractor, the railroad company, and the bonding company for 
the alleged negligence of the contractor and railroad company in caus- 
ing a personal injury; and i t  appearing from the bond set out in the 
pleadings that  i t  was solely to indemnify the railroad company against 
liens for labor and material, etc., used in the construction of the bridge, 
it is Held,  that  no liability could accrue to the railroad company arising 
out of the tort alleged, and that  the motion of the bonding company to 
nonsuit should not only have been granted a s  to the plaintiff, but also a s  
to the cross-bill filed by the railroad company, the codefendant. 

ASPEAL by Bonding and Insurance Company, one of dcfendants, from 
Peebles, J., at February Term, 1916, of NEW HANOVER. 

Herbert  M c C l a m m y  for Bonding  Company .  
Dav is  & Davis  for A. C. L. R. R., d e f e n d a n f ,  a p p ~ l l e e .  
J o h n  D. Be l lamy  & S o n  for S. A. L. R. R., defendant ,  appellee. 

CLARK, C. J. The complaint alleged that the plaintiff, ail employee, 
had been injured by the negligence of the dcfendants, George H. Crafts 
& Co., contractors, and of the defendants Atlantic Coast Line Railroad 
Company and Seaboard Air Line Railroad Company, and in paragraph 
9 alleged that the other defendant, the Massachusetts Bonding and In-  
surance Company, had issued a policy of insurance to the other defend- 
ants, or some of them, to secure them against loss or damage sustained 
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by them from liability to their employees, and charging that, therefore, 
said defendant the Bonding and Insurance Company was also liable. 
The latter company demurred to the complaint, and the court sustained 
the demurrer. The Bonding Company then asked the court to enter 
judgment dismissing it, which the court declined to do because it had 
not demurred to the cross-bill filed by the two railroad companies which 
averred the liability of the Bonding Company to them by reason of it 
being surety on the indemnity bond executed to them by the contractor. 

The Bonding Company then demurred to the cross-bill, and the court 
sustained the demurrer.. The defendant railroad companies were 

(289) then granted leave to amend their answer, and alleged that 
George IT. Crafts & Co. were hoprlessly insolvent. Thereupon 

the court overruled the demurrer to the cross-bill, and the Bonding Com- 
pany excepted and appealed. 

I n  this ruling there was error. The defcndant Bonding Company 
was brought into court by the plaintiff arid its demurrer sustained. 
There was no cause of action set out in the cornplaint against the B o d -  
ing Company, and no right of action could accrue against it in favor 
of the other two defendants. tlie railroad comuanies. 

I t  is unnecessary to consider the legal proposition urged by the coun- 
sel for the railroad companies, for a reference to the bond sct out in 
the pleadings executed by the Bonding Company shows on its face that 
i t  did not covcr the cause of action alleged in the complaint. That 
cause of action, according to the complaint, was that George H. Crafts 
& Co., in building a railroad britlgc for thc two defendant companics 
was negligent, so that the plaintiff sustaincd the personal injuries 
alleged. The bond given to said railroad companies by George H. Crafts 
and the defcndant Bonding Company recited :is follows: that tlie said 
Crafts & Co. had "assumed obligations to the Seaboard Air Line Rail- 
way Company and the Atlantic Coast Line Railroad Company with 
respect to the construction and co~npletion for account of said com- 
panies at  Fourth Strcet, Wilnlington, N. C., located substantially as 
shown on the blue-prints, and as expressed in the covenants of the con- 
tractor in said agreement containcd, to which reference is hereby made 
for greater certainty as to the terms thereof"; and further, that "should 
the contractor well and truly comply with each and every of the cove- 
nants of the contractor in  said agreement contained, and indemnify and 
save harmless the Seaboard Air Line Railway Conlpany and the Atlan- 
tic Coast Line Railroad Company apinsl  any and al l  7abor, mnt~rial,  
o r  other liens placed upon said work by reason of any act, default, or 
omission of the contractor, or any agents, servants, or employees of the 
contractor, or otherwise on account of contractor, and should further 
indemnify and save harmless the Seaboard Air Line Railway Company 
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and the Atlantic Coast Line Railroad Company, as their respective in- 
terests may appear, in all other respects i n  said agreement provided 
for," then the obligation to be void; otherwise, to remain in  full force 
and effect. 

I t  will be seen that  the contract of the Bonding Company could not 
be construed as embracing liability for personal injuries sustained by 
any employee by reason of the negligence of said contractor. Such lia- 
bility is  not "nominated in  the bond," and does not come within the 
scope of the obligation of the Bonding Company, which covers matters 
affecting only the proper and faithful execution of the work, and 
against liens, and does not embrace liability for torts. The cross- (290) 
bill avers that  the injury to plaintiff was caused by the negligence 
of the contractor i n  permitting the chute to become choked with cement. 
B u t  this, if true, would only make the bond liable for loss of time or 
inferior work, and not for the tort causing injury to an  employee. 

The demurrer to the cross-bill filed by the railroad companies should 
have been sustained and the action dismissed as to said Bonding Com- 
pany. 

Reversed. 

Cited:  R. R. v. Drafts, 187 N.C. 564 (5c). 

POWELL R: POWELL, Ixc., ETC., ET AL. v. WAKE WATER COMPANY ET AL. 

(Filed 5 April, 1916.) 

Insurance, Fire-Cities and Towns-Water Companies-Equity-Subroga- 
tion-Contracts. 

Where a citizen of a town has brought suit against the receiver of a 
water company for the alleged negligent failure of the water company to 
supply water under its contract with the city, by reason of which the 
plaintiff sustained loss by fire, and the plaintiff' has collected moneys due 
under his policies with certain insurance companies on the same building 
insufficient to pay the damages he has sustained, and it appears that 
the receiver has sufficient funds: Held, the insurance companies are sub- 
rogated to the rights of the insured, and in this case the order of the 
Superior Court is sustained, that the insurance companies h a ~ ~ e  made out 
a prima facie case against the receiver of the insolvent water company, 
and that they be permitted to sue him, MR. JUSTICE ALLEN writing the 
opinion of the Court, MR. CHIEF JUSTICE CLARK concurring; MESSRS. 
JUSTICES BROWN and HOKE not sitting, and MR. JUSTICE WALKER dissent- 
ing upon the grounds stated in his dissenting opinion in Mwton v. Power 
and Light Co., 168 N. C., 582. 
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APPEAL by defendant from Peebles, J., at December Term, 1915, of 
WAKE. 

This is an appeal from an order allowing certain insurance companies 
to institute an action against the receiver of the Wake Water Company 
that was under contract, at the time of the injuries complained of, to 
furnish the city of Raleigh and its inhabitants with water and to per- 
form other obligations. 

I t  is alleged in the petition that the property of the News and Ob- 
server Company was destroyed by fire on account of the negligence of 
the water company; that at  the time of the loss the property was in- 
sured in the companies of the petitioners; that the amount of the insur- 
ance has been paid to the publishing company, and that the receiver has 

settled the claim of the publishing company in excess of the 
(291) insurance. 

The receiver denies negligence, but contends that if this is es- 
tablished there is no right of action in the insurance companies, for the 
following reasons : 

1. That under the contract between said Wake Water Company and 
the city of Raleigh, a copy of which is attached to said order, it is pro- 
vided as follows : 

The said water company "shall hold the said city harmless from any 
and all damages arising from negligence or mismanagement of said 
water company, or its employees in constructing, extending, or oper- 
ating said works." 

That this contract in effect provides that the water company will in- 
demnify and hold harmless the city, and that by its terms the water 
company was dealing exclusively with the city and was accountable only 
to it, and that the city only must sue for its breach. Therefore, there 
was no cause of action in the News and Observer Publishing Company, 
and consequently none in the petitioning insurance companies, who 
claim under the News and Observer Publishing Company. 

2. That if there was any cause of action in the News and Observer 
Company for the alleged breach of said contract, the entire and sole 
cause of action was in said publishing company, and the right of recov- 
ery for the entire damage caused by the water company was in the News 
and Observer Publishing Company, and the fact that the News and 
Observer Publishing Company had insurance covering a part of its 
alleged loss and had collected said insurance was not a defense available 
to the water company when sued by the publishing company, but the 
Kews and Observer Publishing Company held any amount collected 
from the Wake Water Company as trustee for the insurance companies 
after i t  was fully compensated; therefore, the compromise approved by 
court of the suit brought by the News and Observer Publishing Com- 
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pany, "the dominus  Zitis," and the release executed by the publishing 
company, in  the absence of any allegation or suggestion of fraud, was a 
bar  to the prosecution of any suit by the insurance companies, the said 
release by the News and Observer Publishing Company being as fol- 
lows : 

$12,500. R A ~ I G H ,  N. C., I 5  December, 1914. 

Received of William R. Grimes, receiver of Wake Water Company, 
the sum of $12,500 in  full settlement, satisfaction, and disehargc of all 
claims and demands of the News and Observer Publishing Company 
against W. R. Grimes, John A. Mills, and Fred C. Boyee, Jr., receiv~rs 
of Wake Water Company, and the Wake Water Company, or any of 
them, and of the order of Wake Superior Court, directing the payment 
of said sum to said publishing company and of all things required of W. 
R. Grimes, John A. Mills, and Fred C. Boyce, Jr., receivers of 
Wake Water Company, and the Wake Watcr Company, or any of (292) 
them, pursuant to the paper-writing of comyromisc, releahe. and 
indemnity dated 9 December, 1914, and signed by said News and Ob- 
server Publishing Company. 

TIIE NEWS AND OBSERVER PI~RLISHTNG COMPANY, 
B y  W. H.  BAGLEY, Bl~s iness  M a n a g ~ r .  

JONES & BAILEY, 
Attorneys for the  N e w s  and O b s s r v ~ r  Publishing Comptsny. 

3. That the said insurance cornpanics knew at the time they madc 
payment of the loss under their policies, to wit, oil 12 September, 1913, 
tha t  said water company was in the l m d s  of a receiver, and that the 
News and Observer Publishing Company had brought suit against the 
~eceiver of the Wake Water (?ompan7 for the damages by reason of the 
allegcd negligent failure to furnish watw and pressure, and nonc of 
said petitioning insurance companies applied to be madc partics, and 
said suit was not compromised until December, 1914, and none of said 
insurance companies asked leave to sue until January, 1915, or filed 
with said receiver any claim until 23 November, 1915, after said com- 
promise and settlemcnt had been carried out and the $12,500 paid under 
the  order of the court by its receiver, though said insurance companies 
knew on 27 May, 1913, that the water company was in the hands of a 
receiver, and the time for filing claims expired 15 July, 1913, and under 
the facts as found by the court the said insurance conrpanics have no 
right of action against the water company or its receiver, and said insur- 
ance companies have been negligent in asserting their prc.tendetl claims. 

4. That the loss by said fire to the property covered hy all insurance 
jpolicics was appraised and adjusted by said insurance conlpanies in 
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May, 1913, a t  $41,265.50, and the total insuraiice in  force and paid was 
$26,901.24, which, added to the $12,500 collected from the water com- 
pany by the compromise approved by the court, amounts to $39,401.24, 
which is about $2,000 less than the loss to the property covered by all 
insurance, and the News and Observer Publishing Company alleges its 
total damage was $110,951.48. The insurer has no right of subrogation 
until the insured is fully indemnified. The News and Observer Pub- 
lishing Company was asserting a $100,000 claim against the water com- 
pany; thc water company and its receivers were denying any liability. 
The News and Observer Publishing Company was afraid it would get 
nothing; the water company was afraid it would have to pay the full 
$75,000 for which the News and Ohservcr was authorized to bring suit; 
the suit was pending a year and a half, and each side, acting for what 
i t  considered its best interest, compromised for $12,500, which was ap- 
proved by the court. The water company insists that i t  compromised 
with "the lord of the litigation," and it compromised all matters grow- 

ing out of the fire, and that under the facts i t  should not he sub- 
(293) ject to the cost and expense of another suit. I f  this course is 

permitted, the other companics who paid the additional $12,000 
of insurance not embraced by this order may later separately and jointly 
apply for leave to sue, and the water company will be subjected to the 
cost and expense of three or more suits for one alleged tort-which is 
against the settled principle of the law, "that a defendant shall not hp 
subjected to two actions by different parties for the same wrong." 

5 .  That the insurance companies ought not to sue, for that it was 
found as a fact that thcy had not paid the full value of the loss to the 
property insured, and until the total loss is paid, the right of action is 
in the insured and the right of the insurer must be worked out through 
the insured and the insurer can and must take timely action to protecat 
its rights. 

6. That neither said publishing company nor any of said insurance 
companies wcrc parties or privies to said contract between said water 
company and said city of Raleigh, and hence none of them have any 
right to sue said watcr company or its recaeiver. 

The following order was made upon the petition to sue, in which 
appears the findings of fact of his Honor: 

TJpon consideration of the petition of thc Oricnt Pire Insurance Com- 
pany of IIartford, Conn., the Virginia Fire and Marine Jnsurancc Com- 
pany, Springfield Firc and Marine Jnsurnncc Company, thc Ih r t fo rd  
Insurance Company, New York TJnderwriters Agencay, British-American 
Assurance Company, thc Dixie Fire Insurance Company, the Sun In- 
surance Company, Niagara Insurance Company, Firc Association of 
Philadelphia, Pennsylvania Fire Insurance Company, for leave to sue 



X. C.] S P R I N G  TERM, 1916. 

the receiver of the Wake Water Company heretofore appointed by order 
of this court, it is considered and ordered, after considering the petition, 
the answer filed, and the argument of counsel, that the said petitioners 
have leave of the court to sue the receiver of the Wake Water Company 
and to bring one independent action against said receiver, joining in one 
action their demands and causes of action against the said receiver. 

I t  is further ordered that the said petitioners give bond in the sum of 
$1,000 to secure the costs to be incurred by the receiver in the defense 
of said action, with surety approved by the clerk of this court, if it shall 
be finally adjudged that the said petitioners are required to pay said 
costs. 

The said court, being requested by attorneys for receiver of Wake 
Water Company to find the facts, does find the following facts: 

That W. B. Grimes was appointed receiwr of the defendant Wake 
Water Company on 29 August, 1912, and at once qualified and entered 
upon the discharge of his duties as such receiver. 

That pursuant to order of court in said action, a notice was (294) 
published in the Baltimore Sun and in the Raleigh E~ening 
Times for twenty days commencing 30 May, 1913, notifying all parties 
having claims against the said water company or the receiver thereof to 
file the same with said receiver on or before 15 July, 1913, and further 
giving notice that all parties who failed to so file their claims would be 
barred from participating in the distribution of the assets of said water 
company, a copy of which notice is attached to the amended answer to 
the petition herein. 

That the petitioners above named had issued policies of fire insurance 
upon the property of the News and Observer Publishing Company, situ- 
ated in the city of Raleigh, N. C., which property was destroyed or 
damaged by fire on 24 April, 1913, and that the petitioners paid to the 
said News and Observer Publishing Company several amounts aggre- 
gating $4,995.50, and that the said petitioners filed with the receiver 
an itemized statement of said amounts on 23 November, 1915. 

That heretofore, to wit, in July, 1913, the Kews and Observer Pub- 
lishing Company brought suit, by leave of this court granted, against 
the receiver of the Wake Water Company, and in the complaint filed 
21 November, 1913, in said action it was alleged that the News and 
Observer Publishing Company carried insurance upon the property 
damaged and destroyed by fire to the amount of $26,901.24, and the 
defendants in said action in answer filed admitted the fact of insurance, 
but denied upon information and belief the amount thereof. 

That the said publishing company alleged in its complaint the value 
of the property destroyed to be $110,951.48, and prayed judgment for 
the difference, $89,050.24, a copy of which said complaint is attached 
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to said amended answer. That thereafter in said action the plaintiffs 
and the defendants comprised the matters involved in said litigation, 
and a judgment was entered at  the December Term, 1914, of this court 
dismissing the action brought by the plaintiff and adjudging that each 
party pay its costs, the matters and things having been settled by agree- 
ment; and in this action as above entitled an order was made approving 
the settlement between the News and Observer Publishing Company 
and the receivers of the Wake Water Company and the payment of 
$12,500 by the said receiver to the said News and Observer Publishing 
Company in settlement of the demands of the said News and Observer 
Publishing Company, a copy of which release is attached to said 
amended answer; but that previous thereto, to wit, in September, 1913, 
the petitioners received from the said News and Observer Publishing 
Company a subrogation contract in the form a copy of which is at- 
tached. 

That none of said insurance companies applied to be made parties t o  
the suit brought by said publishing company. 

(295) That the loss by said fire to the property covered by all ia- 
surance policies was appraised and adjusted by said insurance 

companies on 27 May, 1913, at $41,265.50, and that settlement subse- 
quently made by said insurance companies was made upon that appraise- 
ment and adjustment. 

That said insurance companies at  the time of such appraisenient and 
adjustment knew that said water company was in the hands of a 
receiver, and at  the time of the payment by them of the loss under their 
policies on 12 September, 1913, knew that said water company was in  
the hands of a receiver, and that said publishing company had brought 
suit against the receiver of said water company for damages by reason 
of alleged negligent failure to furnish water and pressure to extinguish 
said fire. 

That the contract between the Wake Water Company and the city of 
Raleigh was made in 1906, a copy of which is attached hereto, and that 
the first five of said petitioners filed a petition in this action to be 
allowed to sue the receiver in  January, 1915, and the same had been 
continued from time to time to this term of court, and the rest of 
said petitioners filed petition for leave to sue on 23 November. 1915. 

Upon the foregoing facts the court finds that the petitioners have a 
prima fac ie  cause of action and right of action against the receiver. 
And i t  is further found as a fact by the court that the receivers of the 
Wake Water Company have not yet distributed all the funds in their 
hands arising from the sale of the property of the said Wake Water 
Company, but they now have in hand sufficient funds to meet the de- 
mands of the petitioners. 
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This order is made without prejudice to any defense .which the Wake 
Water Company or the receiver thereof or any of the defendants herein 
may see fit to interpose to any of said proposed suits. 

R. B. PEEBLES, 
Judge Presiding. 

The receiver excepted and appealed. 

Manning & Kitchin for plaintiffs. 
Ernest Haywood and Winstort & Biggs for defendants. 

ALLEN, J. The provisions in the contract between the city of 
Raleigh and Wake Water Company upon which the receiver relies to 
take this case out of the principle adopted in Gorrell 1%. Water CO., 
124 N. C., 328, are in substance the same as those in the contract8 
considered in Jones v. Water Co., 135 N.  C., 553, and Mortort v. Waf& 
Co., 168 N. C., 582, and we therefore hold, following these authorities, 
that the Kews and Observer Publishing Company had a right of action 
against the defendants as receivers of the Wake Water Company upon 
the allegations of negligence contained in the petition. 

I f  so, have the petitioners, the insurance companies, who have (296) 
paid the loss in part, any interest in this right of action which can 
be maintained in their own name ? 

When property, upon which there is insurance, is destroyed or daih- 
aged by the wrongful act of another, the liability of the wrong-doer 
is primary and that of the insurer secondary, not in order of time, but iut 
order of ultimate liability; the right of action is for one indivisible 
wrong, and this abides in the insured, through whom the insurer must 
work out his rights upon payment of the insurance, the insurer being 
subrogated to the rights of the insured upon payment being made. Ha71 
v. R. R., 80 U. S., 367; R. R. v. Jurey, 111 TJ. S., 595; P h m i x  I w  Co., 
117 U. S., 321; R. R. v. Ins. Co., 139 U .  S., 235. 

"The right (of subrogation) arises not out of the contract between 
the insured and the insurer, but has its origin in general principles of 
equity" (14 Mod. Am. L., 159), and in this respect the standard form 
of policy, which has been adopted by legislative enactment (Rev., sec. 
47601, in making provision for subrogation, is but declaratory of 
principles already existing. 

The great weight of authority is in faror of the position of the re- 
ceiver, that when the loss exceeds the insurance, as the cause of action 
is indivisible and the right of the insurer is not because of any interest 
in the property destroyed or damaged, and is enforced upon the 
equitable principle of subrogation, the action must be brought by and 
in the name of the owner of the property, and that he is entitled to 
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recover the entire damages, without diminution on account of the 
insurance, and that he holds the recovery first to make good his own 
loss, and then in  trust for the insurer; but if the insurance paid equals 
or exceeds the loss or damage, as the insured in that event has no 
further beneficial interest, the insurer is entitled to be subrogated to 
the entire cause of action of the insured, and the action may be main- 
tained in  the name of the insurer or of the insured to the use of the 
insurer. Ins. Co. v. Oil Co., 59 Fed., 987; R. R. v. Pullman, Co., 139 
U. S., 87; E x  Parte Ins. Co., 86 S. C., 54; Ins. Co. v. Prost, 37 Ill., 
335; Ins. Co. v. R. R., 25 Conn., 277; Ins. CO. v. Lainsburg, 3 Doug., 
245; Ins. Qo. v. Mosher, 39 Xe., 256; Ins. Co. v. R. R., 41 S. C., 412; 
lns. Co. v. L. Co., 93 Mich., 139; Etna Ins. Co. v. Hannibal, 3 Dill., 
1 ;  Hart v. R. R., 54 Mass., 108; Swarfhout v. R. R., 49 Wis., 629; 
R. R. v. Loker, 68 Ean., 244; Ins. Co. v. R. R., 20 Ore., 269; Rankin 
Co. v. R. R., 82 Vt., 390; R. R. v. Shutt, 24 Okla., 102; R. R. v. Blount, 
165 Fed., 261; Tel. Co. 71. Watts, 66 Fed., 460; Hampton v. Power Co., 
124 La. Ann., 570; 19 Cyc., 893 and notes. 

The case from Kansas is also reported in 1 A. and E. Anno. Cases, 
883, and the case from Vermont in 18 A. and E .  Anno. Cases, 708, 

where there are full notes collecting the authorities. 
(297) The controlling principles and the conclusions reached by the 

courts are stated accurately in the first case cited from the Cir- 
cuit Court of Appeals as follows: 

"When an insurance company pays to the insured the amount of a 
loss of the property insured, it is subrogated in a corresponding amount 
to  the assured's right of action against any other person responsible 
for the loss. This right of the insurer against such other person is 
derived from the assured alone, and can be enforced in his right only. 
At common law it must be asserted in the name of the assured. I n  a 
court of equity or of admiralty, or under the modern codes of practice, 
it may be asserted by the insurance company in its own name, when i t  
has paid the insured the full value of the property destroyed. St. 
Louis, I .  M. and 8. Ry. Co. v. Commercial LTnion Ins. Co., 139 U.  S., 
223, 235, 11 Sup. Ct., 554, and cases cited; Marine Ins., Co. v. St. 
Louis, I .  ill. and S. By. Co., 41 Fed., 643. But the rule seems to be 
well settled that when the value of the property exceeds the insurance 
money paid, the suit must be brought in the name of the assured. B t n u  
Ins. Co. v. Rarrtnibal and St. J .  R.. Co., 3 Dill., 1, Fed. Gas., No. 96 ;  
Assur. Co. v. Sninsbury, 3 Doug., 245; Ins. Co. v. Bosher, 39 Me., 253; 
Hart v. R. R. Corp., 13 Metc. (yam.) ,  99; Connecticut, etc., Ins. Co. 
v. ATew York, etc., R. Co., 25 Conn., 2 ,  65, 278; Insurance Co. v. Frost, 
37 Ill., 333; Fland Ins., pp. 360, 481, 591; Marine Ins. Co. v. St. Louis, 
I .  M. and X. Ry. Co., supra. I n  such an action the assured may re- 
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cover the full value of the property from the wrong-doer; but as to the 
amount paid him by the insurance company he becomes a trustee, and 
the defendant will not be permitted to plead a release of the cause of 
action from the assured or to set up as defense the insurance company's 
payment of its part of the loss. Hart v. R. R. Corp., supra; H d l  v. 
R. R. Co., 13 Wall., 367. I n  support of this rule it is commonly said 
that the wrongful act is single and indivisible and can give rise to but 
one liability. "If," says Judge Dillon in Btna Ins. CO. v. HamibaZ 
and St. J. R. Co., supra, '(one insurer may sue, then, if there are a 
dozen, each may sue; and if the aggregate amount of all the policies 
falls short of the actual loss, the owner could sue for the balance. This 
is not permitted, and so it was held nearly a hundred years ago, in a 
case whose authority has been recognized ever since both in Great 
Britain and in this country." 

The cases of Ins. Co.  v. R. R., 132 N .  C., 75, and Cfunaingham v .  
R. R., 139 N. C., 427, belong to this latter class, as in each the insnr- 
ance was equal to or exceeded the loss. 

I t  is also generally held that there is no right to subrogation until 
the insurance is paid, and that when the right once attaches it cannot 
be destroyed or extinguished by a release or discharge executed by the 
insured. Ins. Co. v. Oil Co., 59 Fed., 987; Hart 71. R. R., 54 
Mass., 100; Ins. Co. v. R. R., 73 K. Y., 405; Swarthout v. R. R., (298) 
49 Wis., 628; Ins. Co. v. Hutchinson, 21 X. J .  Eq., R. R. v. 
Ins. Co., 59 Kan., 435. 

"After the loss has been paid by the company, the wrong-doer, hav- 
ing knowledge of the fact, cannot make settlement with the insured for 
the loss, his liability being to the company to the extent of the insur- 
ance paid." 1 9  Cyc., 895, and cases in note. 

"In regard to the right of the insurance company to sue in the name 
of the assured, we think the cases fully affirm the position that by 
accepting payment of the insurers the assured do impliedly assign their 
right of indemnity from a party liable to the assured. I t  is in the 
nature of an equitable assignment, which authorizes the assignee to sue 
in  the name of the assignor for his own benefit; and this is a right 
which a court of law will support, and will restrain and prohibit the 
assignor from defeating it by a release. The formal discharge, there- 
fore, given by the nominal plaintiffs, is not a bar to the action." Har t  
v. R. R., 54 Mass., 100. 

('The courts have likewise been very firm in supporting the right of 
the insurance company to bring an action in the name of the assured, 
and will not allow the latter to defeat such action, even by a release or 
discharge of the person by whose act the damage was occasioned." 
Swarthout v. R. R., Wis., 628. 
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"It is also settled that if the railroad company had not paid Hutch- 
inson his damages, or had paid them to him, knowing that he had re- 
ceived the amount insured from the complainants, that they are liable 
to the complainants in a suit at  law, which they have the right to bring 
in the name of Hutchinson, without his consent, to repay them the 
damages to the amount of the sum paid by them, and that a release by 
Hutchinson would be no defense to such suit." Ins. Co. v. Hutchinson, 
21 N. J. E. 

The case from New York is in many respects like the one before us. 
There the loss was greater than the insurance, and the owner settled 
with the wrong-doer for the difference between the value of the prop- 
erty and the insurance, reserving the right to the insurance, and exe- 
cuted a release, and it was held that the insurer could maintain his 
action; and the reasoning in the case from Kansas on a similar state 
of facts leads to the same result. 

I t  would seem, therefore, that the following principles are estab- 
lished : 

1. That the right of action to recol-er damages from the wrong-doer 
is in the insured, and that this right of action is one and indivisible. 

2. That upon payment of the insurance the insurer is subrogated 
to the rights of the insured as against the wrong-doer. 

(299) 3. That if the insurance is equal to or exceeds the loss, this 
right of subrogation extends to the whole right of action in the 

insured, and operates as an equitable assignment, and the action may 
thereafter be prosecuted in the name of the insurer. 

4. That if the insurance is less than the total loss, the right of sub- 
rogation still exists; but as the right of action is indivisible, and as 
the insurer has only paid a part of the loss and is not entitled to an 
assignment of the whole cause of action, the action must be prosecuted 
in the name of the insured. 

5 .  That a release by the insured does not extinguish the right of 
subrogation. 

They also seem to establish the proposition that if the insurance is 
less than the loss. and the insured has settled the difference between the 
insurance and the total loss with the wrong-doer, leaving unsettled only 
the amount of damages, measured by the insurance, that the cause of 
action for this damage would be in the insurer, for the reason that the 
insured has parted with all beneficial interest in the right of action, 
and, while the cause of action was indivisible, i t  has been divided by 
the act of the parties. 

Applying these principles, we are of the opinion that there is no 
error in granting the prayer of the petitioners, as it appears that the 
News and Observer Publishing Company alleged in its complaint 
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against the receiver of the Wake Water Company that the value of 
the property destroyed was $110,951.48, that the insurance on the same 
amounted to $26,901.24, and that i t  asked for judgment for the dif- 
ference between the two amounts; and it further appears that the 
claim of the publishing company has been settled with knowledge of 
the payment of the insurance. 

The receiver has the right to be relieved from a multiplicity of suits, 
and the petitioners or the receiver may require all insurance companies 
that have participated in  the payment of the loss to the publishing 
company to be made parties to the action. 

This opinion is based on the facts alleged in the petition, as the 
petitioners are not now required to do more than make out a prima 
facie right to sue. 

We make no intimation on the issue of negligence, which the 
petitioners must establish, as none of the evidence bearing upon negli- 
gence is before us. 

We further reserve the question of laches, and whether the right to 
subrogation may prevail as against the owner of bonds secured by 
mortgage or trust deed, until the facts are fully developed. 

Affirmed. 

WALKER, J., dissenting: I n  Morton v. V7ater Co., 168 N. C., (300) 
582, I dissented upon the ground that no recovery could be had 
by any one but the city with whom the contract for a supply of water 
was made; and for the same reasons as are fully stated in  the opinion 
filed by me in that case, I must dissent from the judgment i n  this case. 
I f  I could think that there is any cause of action for the alleged wrong, 
i t  may be that I would concur in the views of the Court as stated by 
JUSTICE ALLEN upon the other questions involved. 

BROWN and HOKE, JJ., did not sit on the hearing of this case. 

Cited: Howla.nd v.  Asheville, 174 N.C. 753 ( d ) ;  Potter v. Lumber 
Co., 179 N.C. 140 (c) ; Im. Go. v. B. R., 179 N.C. 261 (c) ; Ins. Go. v. 
R. R., 179 N.C. 292 (c) ; 1rt.s. Co. v. Lumber Co., 186 N.C. 270, 271 (c) ; 
Underwood v. Do.oley, 197 N.C. 106 (c) ; Wallace v. Benner, 200 N.C. 
130 (c) ; Bzcckner v. Ins. Co., 209 N.C. 647 (c) ; Ins. Co. v. Motor Lines, 
225 N.C. 590, 591 (c) ; Fleming v. Light Co., 229 N.C. 405 (c). 
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T. N. MAULTSBY AND WIFE V. ANNA J. BRADDY ET AL. 

(Filed 5 April, 1916.) 

Processioning-Amendments-Title-Adverse Possession-Evidence. 
Where in proceedings under the processioning act the line of one of the 

parties is called for in a deed under which the other claims, and on 
appeal in the Superior Court an amendment to the pleadings was allowed 
setting up title by adverse possession under color and otherwise to a cer- 
tain marked line of division, the effect was to put at  issue the title to the 
strip of land in dispute, and testimony of such possession is competent 
either on the direct issue as to title or on the issue as to correct location 
of the present dividing line. 

PROCEEDIKGS instituted before the clerk under the processioni~lg act 
and heard on appeal before Whedbee, J., and a jury, at October Term, 
1915, of BLADEX. 

From an examination of the record it appears that a tract of land, 
337 acres, was formerly owned by G. R. Dixon, and in 1863 he con- 
veyed 100 acres of it to defendant Anna J. Braddy, describing same 
by metes and bounds; that later said Dixon conveyed the remainder of 
the land to R. M. Devane, and he in turn conveyed to plaintiff, the 
description calling for the Braddy deed. On proceedings instituted 
before the clerk to determine the true location of the divisional line 
there was judgment for plaintiff, and defendant appealed. I n  the 
Superior Court defendant, by leave of court, entered a plea of "twenty 
years open, notorious, continuous, adverse possession of the strip of 
land in dispute between the parties," and also a plea of such possession 
for twenty-one years under color of title and up to known and visible 
lines and boundaries, etc., and in support of her claim testified, among 

other things, that soon after she bought the land, on inquiry, she 
(301) was told by the surveyor that the dividing line was as she  no^ 

claimed it to be, and she then put a fence on the line and kept it 
up for over thirty years, and had been in possession of the land, asserting 
ownership to the bringing of this suit, using the same in every way of 
which is was susceptible, etc. 

On issue submitted, the following verdict was rendered: 
1. What is the ,true dividing line between the lands of plaintiff 

and defendant? Answer: "We establish the line from B to C and 
thence the nearest course to the river." 

Substantially the line as claimed by plaintiff, defendants insisting 
that the dotted line, E, F, G. was correct. 

His  Honor, among other things, charged the jury that "There is no 
evidence of possession on the part of either party, and you will not 
consider that aspect of the case." 
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Judgment for plaintiffs, and defendants excepted and appealed. 

T. Bayard  Clark fo r  plaintiffs. 
H. L. Lyon and George H. Braddy fo r  defendants. 

HOKE, J., after stating the case: The effect of defendant's plea, i n  
our opinion, was to put i n  issue the title to the strip of land in  dis- 
pute between the parties, and, in such case, the Court has recently held 
tha t  a judgment will operate as an  estoppel both on the title and as to the  
correct location of the line. This being true, we are of opinion tha t  
the defendant was entitled to have her testimony, tending to show actual 
adverse and continuous occupation for thir ty years and over, considered 
by the jury, either on a direct issue as to title or on the issue as to the 
correct location of the present divisional line. See Whitaker v. Garren, 
167 N. C., 658; Woody v. Fountain, 143 N. C., 66. 

F o r  the error indicated, defendant is  entitled to a new trial, and i t  is  
so ordered. 

New trial. 

Cited: Hilliard v. Abernethy, 171 N.C. 646 (c) ;  Nash v. Shute, 182 
N.C. 531 (d ) .  

0. C. FAULK ET AL. V. FRATERSAL MYSTIC CIRCLE ET AL. 

(Filed 5 April, 1916.) 

1. Insurance-Fraternal Orders-Suits Within Year-Valid Provisions- 
Statutes. 

Provisions of the constitution and by-laws of a fraternal order of in- 
surance, that suits shall not be brought or maintained for any cause or 
claim arising out of the benefit certificate of a member unless within one 
year from the time the right of action accrues, are valid, and not con- 
trary to Revisal, sec. 4809. 

2. Same-Amendments-Policy Contracts. 
Where a certificate of membership in one insurance order is taken over 

and continued by another such order, with provision as to  each that the 
holder shall be bound by any changes in the constitution and by-Iaws, 
and thereafter the order taking over the certificate amends its constitu- 
tion and by-laws a t  a representative meeting so as to bar a suit or action 
unless brought within a year from the time the cause of action accrued, 
the amendment is valid and binding upon the holder of the certificate, 
though no such provision existed a t  the time he became a member of 
either order. 
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(302) APPEAL by both ~ a r t i e s  from Whedbee, J., at December Term, 
1915, of ROBESON. 

NcLean & McKinnon for plaintiff. 
A. C. Davis and McLean, Varser & McLean for defendant. 

CLARK, C. J. The plaintiff held a benefit certificate from the de- 
fendant '(Mystic Circle." The only question presented by the plaintiff's 
appeal is the validity of section 5 in the constitution and by-laws of the 
defendant company: "No action at law or in equity, in any court, shall 
be brought or maintained on any cause of claim arising out of the mem- 
bership or benefit certificate unless such action is brought within one 
year from the time when such right of action accrues." I t  was admitted 
that this provision was in force for more than one year prior to the 
beginning of this action, and that the plaintiff's cause of action, if he 
has any, accrued more than twelve months prior to the beginning of this 
action. 

I n  Heilig v. Ins. Co., 152 N.  C., 358, this provision was held valid, 
the Court holding that a stipulation in insurance policies limiting the 
time in which actions to recover for loss covered by the policy can be 
begun is not contrary to Revisal, 4809, if the time limited is not less 
than one year, as provided in that section. That decision cites many 
cases in this Court upholding such stipulation. Among our own au- 
thorities to this effect, as cited in the aboae case, are Modlin v. Ins. Co., 
151 N. C., 35; Parker v. Ins. Co., 143 N. C., 339; Gerringer v. Ins. Co., 
133 N. C., 407; Lowe v. Accident Assn., 115 N. C., 18; Muse v. Asmr- 
ame Co., 108 N. C., 240. I n  Vance on Insurance, see. 191, are citations 
in the Notes to a large number of cases in other States to the same effect. 

The cases cited by the defendant do not contravene this ruling. 
Bragaw v. Lodge, 128 N. C., 354, presented an entirely different proposi- 
tion. I n  Makeley u. Legion of Honor, 133 N.  C., 367, the defendant 
attempted to reduce the amount of indemnity, and Johnson v. Re- 
formers, 135 N.  C., 385, was to the same purport. 

The plaintiff contends that the provision limiting the time to one year 
within which the action can be brought is invalid because it was 

(303) not in  the constitution and by-laws of the American Guild when 
he took out his benefit certificate in 1897, and that it was not in 

the constitution and by-laws of the Mystic Circle, 27 May, 1907, when 
he accepted this benefit certificate from it in lieu of the certificate of 
the American Guild. But in the constitution and by-lams of both of 
these companies at  the time the plaintiff accepted the certificates, re- 
spectively, from them, was a provision that the holder of certificates 
should be bound by the provisions of the constitution and by-laws at 



S. C.] S P R I N G  TERM, 1916. 

the time of the issuance of the certificates, or that might thereafter be 
enacted by them, and that these should constitute part of the contract 
between the plaintiff and such companies, respectively, thereby ex- 
pressly incorporating all provisions of the constitution and by-laws en- 
acted at  any time during the life of any of the certificates which are 
thereby made a part of such certificates. 

I t  appears from the evidence and the constitution and by-laws set 
u p  in this case that this amendment was enacted by a representative body 
called the "Supreme Ruling," composed of representatives from each 
State jurisdiction, and each State jurisdiction was composed of repre- 
sentatives from each local lodge, and that the local lodge members par- 
ticipated in the election of these representatives. Such provision was, 
therefore, binding upon the plaintiff, being within the stipulation, un- 
less i t  was clearly shown to be unreasonable, and that could not be done, 
since it is in conformity with the limitation authorized by Revisal, 4809. 

This action was for the recovery of the premiums paid by the plain- 
tiff on the certificate issued to him by the defendant, claiming that the 
defendant had wrongfully refused to accept further premiums from 
the plaintiff and had illegally discontinued the policy of insurance. 
The court directed a verdict in favor of the plaintiff upon the evidence, 
subject to above ruling in plaintiff's appeal, and the defendant appealed. 

I n  view of the decision on the plaintiff's appeal, sustaining the judg- 
ment against the plaintiff it is unnecessary to consider this appeal. 

Defendant's appeal dismissed. 
I n  the plaintiff's appeal, no error. 

Cited: Tathum v. Ins. go., 181 X.C. 434 ( I c ) ;  Beard v. Sovereign 
Lodge, 184 N.C. 157 ( l c ) ;  Spearman v. Bu~ictl Assn., 225 N.C. 187 
( 2 ~ ) .  

W. &I. OLIPHANT v. ATLANTIC COAST LIKE RAILROBD COMPANY. 

(Filed 5 April, 1916.) 

1. Jurors-Employees-Qualiflcation. 
An employee in the legal department of a corporation, a party to the 

suit, is not qualified to sit as a juror upon the trial. 

2. Jurors - Peremptory Challenges - Qualifications-Prejudicial Error- 
Appeal and Error. 

Where a party to the litigation has exhausted his last peremptory chal- 
lenge to a juror under the erroneous ruling of the court that the juror 
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was qualified, and then attempts to challenge peremptorily another juror, 
which is forbidden by the court upon the ground that he had already ex- 
hausted his peremptory challenges, it constitutes reversible and not harm- 
less error. 

3. Jurors-Peremptory Challenges-Reasons-Prejudicial Error-Appeal 
and Error. 

A party litigant exercises his right to the peremptory challenges to the 
jury given him, without being required to state his reason; and where 
he has been denied this right to his prejudice by the erroneous ruling of 
the court as to the qualification of a juror, it cannot be maintained by the 
adversary party that his object was only to test the correctness of the 
ruling. 

(304) APPEAL by plaintiff from Peebles, J., and a jury, at February 
Term, 1916, of KEW HANOVER. 

Civil action for damages for personal injuries, alleged to have been 
caused by the negligence of the defendant. , 

The jury answered the issue as to negligence "No." Plaintiff ap- 
pealed. 

A. G. Ricaud, L. C. Grant, W .  F. Jones for plaintiff.  
Davis & Davis for defendant. 

BROWS, J. During the selection of the jury one Darden was chal- 
lenged by plaintiff for cause. Upon examination he stated he was an  
employee of defendant, being a clerk in its legal department. The court 
overruled the challenge. Plaintiff excepted and challenged the juror 
peremptorily. This exhausted the plaintiff's four peremptory challenges. 
Plaintiff afterwards challenged juror Clayton and the court overruled 
the challenge, holding that the plaintiff's peremptory challenges were 
exhausted when Darden mas stood aside. Plaintiff excepted. 

There was error in not sustaining the challenge for cause to juror 
Darden. This Court has repeatedly held that an employee of a de- 
fendant is not a competent and qualified juror. Blevins 2;. Cotton Xil ls ,  
1.50 N. C., 493; Featherstone v.  Cotton &Tills, I59 N. C., 429; Walters 
v.  Lumber Co., 165 S. C., 388; Starr v .  Oil Co., 165 N.  C., 587; Sorr i s  
v.  Mills, 154 N.  C., 474. 

I f  the plaintiff had not attempted to challenge peremptorily after 
Darden had been stood aside by a peremptory challenge, he could not 
review the ruling of the judge upon the cause assigned, for the error 
would have been harmless. X. v.  Cockman, 60 N.  C., 485. 

But inasmuch as he afterwards challenged Clayton peremptorily, and 
the court erroneously held that his peremptory challenges had 

(305) been exhausted with Darden, the ruling was not harmless, for i t  



3. C.] SPRING TERM, 1916. 

deprived plaintiff of one peremptory challenge. But i t  is contended 
that plaintiff challenged Clayton without any real objection to the 
juror, solely to give him the right to review the ruling of the court 
in  respect to Darden's eligibility. A party's reason for challenging a 
juror peremptorily cannot be inquired into. The law gives the litigant 
the right to object to a number of jurors without asvigning cause. Du- 
pree v. Ins. Co., 92 N. C., 419. 

The rule is well stated in  Dzcnn v. R. R., 131 N. C., 448, as follows: 
'(It is true, a party's right is not to select but to reject a \juror, and, 
therefore, no exception will lie to the rejection of a juror by the other 
side unless i t  is prejudicial to himself. But that appears here, for the 
defendant, having exhausted his peremptory challenges in perusing the 
jury, when the peremptory challenge of the plaintiff was thereafter 
allowed the defendant was deprived of the right to challenge peremp- 
torily the new juror put in his place. The defendant was not im- 
provident in  having exhausted its peremptory challenges in the perusal 
of the panel. I t  was not necessary for the defendant to show grounds 
of a challenge for cause to the new juror. I t  is enough that he could 
not challenge him peremptorily." 

Besides, the plaintiff may have desired to use the peremptory chal- 
lenge on some juror following CIayton. After his Honor's ruling that 
all his peremptory challenges were exhausted, plaintiff was not called 
upon to attempt to challenge. After challenging Clayton peremptorily 
and noting his exception, he properly observed the judge's ruling. 

New trial. 

Cited: Carter v. King, 174 N.C. 550 (2c);  S. 2%. Levy, 187 N.C. 586 
( l c )  ; S. v. Levy, 187 N.C. 587 (212) ; Peanzcf Growers Exchange v. Bob- 
bitt, 188 N.C. 336 ( l c )  ; S. v. Bost, 189 N.C. 643 (2c) ; Fulcher v. Lum- 
ber Co., 191 X.C. 410 ( I c ) ;  S. v. Avant, 202 N.C. 684 (2cc); S. v. 
Koritz, 227 W.C. 555 (2c). 

THE CITY O F  DCRHAM v. MRS. LELIA G. DAVIS. 

(Filed 5 April, 1916.) 

1. Costs-Attorney and Client-Attorney's Fees-Condemnation-Statutes 
-Appeal and Error. 

The losing party in an action may not be taxed with attorney's fees of 
the successful party (Revisal, sec. 2687) unless authorized by section 2592 
of the Revisal, which applies when attorneys are appointed by the court 
to appear for and protect the right of any party in interest who is unknown 
or whose residence is not known and who has not appeared by attorney 
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or agent. Hence, in condemnation proceedings of land, brought by a city, 
it  is reversible error for the court to allow, as a part of the costs, attor- 
ney's fees to the owner of the land, the successful party, who has appeared 
by an attorney retained by him. 

2. Judgments-Verdict-Interest-Appeal and Error. 
The judgment in an action must correspond with the verdict, and 

where in condemnation proceedings tried in the Superior Court on appeal 
the jury have in their verdict ascertained the damages to the owner of 
the land, the rerdict will be presumed to include the element of interest, 
nothing else appearing, and it is reversible error for the trial judge to 
allow interest from the time the damages were determined upon by the 
appraisers and render judgment accordingly. Revisal, sec. 1934, providing 
for the payment of interest on moneys due by contract, etc., has no 
application. 

3. Costs - Condemnation-Superior Court-Trials-Appeal and Error- 
Statutes. 

On appeal by both parties in proceedings to condemn land, to the 
Superior Court in term, the trial is de noljo; and where the defendant has 
snbstan~ially recovered damages for the taking of his land, the costs 
are taxable against the plaintiff, though the recovery is in a smaller sum 
than the amount theretofore awarded by the appraisers or viewers. 
Private Laws 1899, see. 61, and Revisal, sec. 1905, applying to plaintiff's 
appeal from a justice of the peace, have no application. Semble, if the 
exercise of the judge's discretion was necessary, Revisal, sec. 1279, the 
result is the same in this case. 

(306) SPECIAL PROOEEDING tried before Allen, J., and a jury, a t  
September Term, 1915, of DURHAM. 

This was a proceeding commenced before the clerk of the Superior 
Court of Durham County on 18  February, 1913, by the plaintiff against 
the defendants for the condemnation of certain property described i n  
the petition for the purpose of widening the streets a t  the place known 
as Five Points and fully described in  the petition. 

a f t e r  the pleadings were filed, commissioners were appointed by the 
court to  appraise the value of the lands described in  the petition. T h e  
appraisera in due time made their report to the court, assessing the 
damages a t  $2,750. To this report both the plaintiff and the defendants 
excepted, the former upon the ground that  the assessment was excessive, 
and the latter upon the ground tha t  i t  was inadequate. The  exceptions 
were heard by the clerk of the Superior Court, who made an order 
confirming and approving the report of the commissioners. From the 
order so entered by the clerk both the plaintiff and the defendants ap- 
pealed to the Superior Court. Both demanded a jury trial. 

The  court submitted the following issue: ((What damages is de- 
fendant, Mrs. L. G. Davis, entitled to recover of the plaintiff, the ci ty 
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of Durham, for the condemnation of her property by the said city, 
situated at  Five Points on West Main Strec't?" 

Evidence was offered by the parties, and the jury, under the same 
and the charge of the court, wturned a verdict in favor of the de- 
fendant, Mrs. Lelia G. Davis, as follows: "What damages is the de- 
fendant, Mrs. Lelia G. Davis, entitled to rcacover of the plaintiff, 
the city of Durham, for thc condemnation of her property (307) 
by the said city of Durham situated at  Five Points oil West 
Main Street ? Answer : 'Two thousand dollai-s ($2,000).' " The eonrt, 
thereupon, and at  the request of Mrs. Davis, cmtcrrd a judgment irm her 
favor for $2,000 with interest on the same from 1 9  ilpril, 1913, that 
bring the date on which the appraisers filed their report ill the rlerk's 
office, and also included in the judgment an allowance of $250 as counsel 
fees, and the costs of the proceeding, the counsc~l fecs being designated a.; 
a part of the costs and to be taxed as such. I t  was further adjudged that 
upon the payment of said amounts the property dcscrihed in the plrad- 
ings be condemned to the use of the city of Durham and the public for 
street purposes. 

The defendant, Mrs. Lelia G. Davis, did not appeal, but the plaintiff, 
city of Durham, excepted to the judgment upon thtsc grounds: (1) 
That the court allowed interest on the $2,000 assessed as damages by thc 
jury. (2) That the court allowed counsel fees. ( 3 )  That thc conrt 
taxed plaintiff with the costs. And up011 thme exceptions, an appeal 
was taken from the judgment to this Court. 

,I. L. Morehead and V .  S. Br?/ani for plaintiff. 
Manning, Everett & Kitchin for defendad. 

WALKER, J . ,  after stating the case: There are three questions prr- 
srnted in this appeal, as above stated. 

First. The general rule in this Court has been that counsrl fees arc> 
not allowed in civil actions or like proceedings to either par ty  There 
are exceptions, but this case does not fall within any of them. P a f t ~ r -  
sow, 11. Millw, 72 N.  C., 516; ,Mordecai n. Deuer~urc, 74 N .  C., 673; G'ay 
71. Davis, 107 N. C., 269. Counsel for defendant referred us to Revisal, 
sccs. 2587 and 2592. Wc are clearly of the opinion that the connscl fees 
"allowed by the court" and to be included, with the costs, in thc judg- 
ment are those mentioned in Rcvisal, src. 2592, of the chapter on 
"Eminent Domain," and they are such fces as are allowed to counsel 
who, by thc appointment of the court, "appcar for and protect thr 
rights of any party in interest who is uriknown or whose rcsidcnce is 
not known and who has not appeared by an attorney or agent.'' The 
court by that section is authorized to make an allowance for couiiscl fees 
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in  such cases. The question was decided in R. R. o. Godwin, 110 N. C., 
175, where the present Chief Jus f ice  said: "The reference in section 
1946 of The Code (now 2587 of Revisal) to the 'costs and counsel fees 
allowed by the court' is to such counsel fees as the court was authorized 
by law to tax, to wit, in the case mentioned in sertioii 1948 (section 2592 
of Revisal 1905). I n  the present instance the counsel whose fees are 

sought to be taxed against the railroad company was not ap- 
(308) pointed by the court to represent the owner of an interest in 

real estate, who, or whose residence, was unknown. The motion 
to tax a n  allowance in his bchalf against the opposite party was, there- 
fore, properly denied." Counsel fees were, therefore, improperly al- 
lowed by the court, as Mrs. Davis defended by her own counsel. 

Second. There also was error in allowing interest on the recovery. 
We have decided a t  this term, W i n n  v. Finch,  ante, 272, that the judg- 
ment must correspond with the verdict, and that the court below has no 
power to amend the verdicat by adding to it or taking anything from it 
or by reducing or increasing the amount of it. I t s  power is exhausted 
when i t  gives judgrnent upon i t  as it was rendered by the jury. We find 
the same doctrine laid down with reference to a verdict in a proceeding 
for the condemnation of land for the uses of a railroad company. Iluife 
E7ec. B y .  Go. v. Maithews, 34 Mont., 487, 493. I t  was t l w e  said: 
"The contention is made that the court had no power to direct judg- 
ment for any other sum than that mentioned in the verdict, and we 
think this must be sustained." . . . "There is no principle of law 
more firmly established than that the judgment must follow and con- 
form to the verdict or findings," citing 11 Enc. of F1. and Pr., 905; 
F r o h y ~ r  7). Rodgers, 2 Mont., 179; KirnpLon 11. ,TmniZee P l a c ~ r  Min.  GO., 
41 Pac. Rep., 137. Rut this question was decided in R. E.  71. Mfg.  Go., 
166 N.  C., 168, where it is said, at p. 182: "The only other exception 
on this appeal is that the court did not allow interest on the amount of 
damages from the date of the condemnation of the right of way, but only 
from the date of the 7-erdict and judgment. In this there was no error, 
Revisal, 1954, provides that all sums of money due by contract, except 
on penal bonds, shall bear interest. Rut judgments in other cases than 
on contract bear interest only from the date of the judgment. At com- 
mon law a judgment did not carry interest when an execution was 
issued upon it. The statute was passed for thc purpose of amcnding the 
law in this respect. Pollais v. McLeod, 30 N .  C., 221, cited in ilfcNeill  
71. R. R., 138 N. C., 4. The cause of avtion here d o ~ s  not arise on ron- 
tract, but is for damages on account of defendant's land taken under 
the right of eminent domain. These damages fall directly under Re- 
visal, 1954, and the law gives interest only from the rendition of the 
judgment." The same rule was approved in A b ~ r n a t h y  v. R. R., 159 
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N. C., 340, as to the allowance of interest, as a matter of right, and as  to 
the judgment bearing interest, even if rendered in  an  action to recover 
damages for a tort ;  but we there held that  the court, when reviewing a 
referee's report, did not err  in considering interest in the assessment of 
the damages or in fixing the compensation of the landowner. I t  is pre- 
sumed that the jury considered the matter of interest in assessing the 
damages. There was no prayer for instructions, nor any exception to 
the charge in regard to it,  and no appeal by the defendant. 

Third. When the plaintiff excepted to the report of the corn- (309) 
missioners or u i e ~ ~ e r s  and appealed to the Superior Court, the 
issue as to damages was tried de novo in  that court and the defendant 
recovered a large sum, though she did not get all which had been al- 
lowed in the report. Counsel have cited a s  to the provision in the 
plaintiff's charter (P r .  Laws 1899, sec. 61) which reads as follows: "1P 
any person over whose land the said street may pass, or improvement 
be erected. or the aldermen, be dissatisfied with the ralution thus made, 
then, in that case, either party may have ail appeal to the next Superior 
Court of Durham County to be held thereafter, under the same rules, 
regulations, and restrictions as now govern appeals from judgments of 
justices of the peace." And also to Rerisal, see. 1905, which provides 
that, "If on appeal from a justice of the peace, judgment be entered for 
the plaintiff, and he shall not recover on his appeal a greater sum than 
mas recovered before the justice, besides interest accrued since the rendi- 
tion of the judgment, he shall not recorer the costs of the appeal, but 
shall be liable, at  the discretion of the court, to pay the same." But it 
will be seen that this section refers to an  appeal taken by the p l a i n t 3  or  
party who seeks to recover the damages-here the defendant, and she 
has not appealed. I t  may be hard measure for plaintiff, on whose ap- 
peal the damages were largely reduced, to be taxed with all the costs, 
but the law is so written, as up011 the trial de now the defendant has re- 
covered her damages. I f  the case falls within Revisal, sec. 1279, the 
judge has exercised his discretion against the plaintiff, and the result - - 
is the same. The costs were, therefore, properly taxed. 

The judgment will be amended by striking out the interest and the 
allowance for attorneys, and will stand only for the amount assessed 
by the jury, $2,000, with interest from the rendition of the judgment, 
and the costs. 

The balance of the sun1 deposited in  the court, after satisfying the 
judgment, will be paid to the plaintiff. 

The costs of this Court will be equally divided between the parties 
and so taxed by the clerk. 

Nodified and affirmed. 



I N  THE SUPREME C O U R T .  [I71 

Cited: Sitterson v. Sitterson, 1 9 1  N.C. 321 (2c) ; I n  re Will of Howell, 
204 N.C. 438 ( l c )  ; Supply Co. v. Horton, 220 N.C. 376 (2c) ; Yancey v. 
Highway Corn., 221 N.C. 188 (2c) ; Yancey v. Highway Corn., 222 N.C. 
109 (2c) ; Hutchins v. Davis, 230 N.C. 72 (212). 

SARAH C. WITTE, ADMINISTRATRIX, v. ATLANTIC COAST LINE 
RAILROAD COMPANY. 

(Filed 5 apr i l ,  1916.) 

1. Railroads-Negligence-Escaping Steam-Runaway Horses-Interven- 
ing  Cause--Proximate Cause-Trials-Evidence-Question for Jury. 

Evidence that  the engineer on the locomotive of defendant railroad 
company carelessly and recklessly let off steam from the engine under 
a team of horses used in handling freight a t  its depot, and, seeing the 
horses frightened, did not desist, and that  his conduct caused them to 
run away and kill the plaintiff's intestate, is sufficient upon the issue 
of the defendant's actionable negligence to take the case to the jury; 
and in this case it  is held that  the question of the intestate's negligence 
to have ventured there, being deaf, and the intervening negligence of the 
owner of the team in not providing a proper harness, together with the 
question of proximate cause, was correctly submitted to the determina- 
tion of the jury. 

2. Measure of Damages-Wrongful Death-Earning Capacity-Successful 
Business-Evidence. 

I n  a n  action for damages for the negligent killing of the intestate 
by a railroad company, it  is competent to show, upon the issue of the 
measure of damages, that the intestate had built up a successful busi- 
ness from a small s ta r t ;  and where the daughter of the intestate has 
testified thereto from her own knowledge, her testimony, on cross-examina- 
tion, is not rendered incompetent by her giving, as  sources of her knowl- 
edge, information she had obtained by conversations with her father and 
mother, and entries made on his bank book. 

APPEAL by  defendant f r o m  Daniels, J., a t  December Term,  1915, of 
NEW HANOVER. 

E. K. Bryan for plaintiff. 
Davis & Davis for defendant A. C. L. Railroad Co. 
Herbert lllcClarnmy for defendant Bchloss-Bear-Davis go. 

('310) CLARK, C. J. This  is  a n  action f o r  the  wrongful killing of 
plaintiff's intestate, who was very deaf. H e  was a wholesale f r u i t  

merchant  i n  Wilmington, and  frequently went t o  the warehouse of t h e  

366 
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railroad company, whose agents and employees had knowledge of his 
defective hearing. 

The negligencc alleged on the part of the railroad company was that 
the engineer operating a switch engine c.jcctcd steam under a team of 
horses backed up to the railroad warehouse when about 7 feet from the 
engine. When the engineer turned the steam from the steam chest 
under thc horses they became frightened and ran away, running over the 
plaintiff's intestate. There was evidence that the enginc,er could have 
seen the horses long before his engine got to them, as the tracks were 
perfectly clear, and there was nothing to obstruct his view of the horses, 
and, further, that after the horses showed signs of fright the engineer 
made no attempt to cut off the steam. The horses and wagon belonged 
to the other defendant, Schloss-Rear-Davis Company. 

The jury found upon the issues that the defendant railroad company 
was guilty of negligence; that its codefeirdant, the owner of the team or 
their driver, was not guilty of negligence, and that the plaintiff was not 
guilty of contributory negligencc, and assessed the damages. The tlc- 
fendant railroad company appealed. 

This case was brfore us at  Spri11g Term, 1914, Wiftp a. R. R., (311) 
168 N. C., 566, where the facts are fully stated. 

On this trial there are many exceptions, but we do not find it neces- 
sary to discuss them. The result depended almost entirely upon the find- 
ings of fact which the jury have made aftcr full discussion by counsel 
and a clear charge by the court upon the law. 

The defendant, of course, had the right to operate its trains according 
to its best judgment, but this must be done subordinate to the rule 
that their trains shall be operated with due regard to the rights of the 
public and without such negligence as to injure others. The railroad 
company is not liable if teams become frightened at  the usual noises in- 
cident to the movement of trains, but it is otherwise if the steam is let 
off carclesslg or recklessly, as is alleged in this case, under a restive 
team, which, as the jury found under the charge, frightened them, and 
the engineer, seeing this, did not desist. 

I n  RrendZe v. R. ZZ., 125 N.  C., 474, the railroad company was held 
liable where the engineer on a passing train wantonly blew his whistle, 
frightening horses Ilear the track, causing them to nxn away, injuring 
the driver. To the same effect, Eoerett v. Receivers, 121 N.  C., 519 ; af- 
firmed on rehearing, 122 N. C., 1010. I n  the present case the team and - 
horscs were on the premises of the defendant, by its invitation, to receive 
freight, and the plaintiff was also there on business with the railroad 
company. 

The jury have found that the negligence of the defendant's engineer 
was the poxirnate cause of the injury. There was conflicting evidence, 
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doubtless strongly presented to the jury, that notwithstanding it should 
be found that the action of the engineer in recklessly blowing off stearn 
caused the horses to run away, this would not have caused the injury but 
for the intervening negligencr of the codefendant in having defective 
harness, and especially a defective bit, which brokc and made the team 
unmanagable, and, further, that the plaintiff's intestate, a deaf man, 
was guilty of contributory negligence in being on the premises and in  
the pathway of the runaway team. These were matters for the jury, 
and they have found both contentions against the appellant. 

The defendant further contends that there was rrror in submitting to 
the jury the evidence of the plaintiff as throwing some light upon the 
issue of damages that her intestate started in business with about $702 
and when his estate was wound up it was worth $2,500, showing a net 
profit of $1,800 in two ycars. The witness testified these lnattcrs of hci- 
own knowledge. This evidence was not rnatlr incompt~knl from Ihc 
fact that on cross-examination she garTe as the sources of her linowledge 
conversations with her father and mother and the entry in the bank 

hook of thc deposit of said amount of $702 when her father began 
(312) business That the business was profitable under her fathrr's 

management was competent evidence, tending to show the valuc 
of his life. Tt would have been difficult for her to learn these facts 
except from such sources as she mentioned-the statements of hcr father 
while carrying on the business and the entries in the bank book. These 
matters wcre not put in evidence by her, but wcre brought out on cross- 
examination as testing her means of knowledge. 

Upon the whole case we do not find that the defendant has bcen 
prejudiced. 

No error. 

Cited: Harcks v. R. IZ., 230 N.C. 184 (2cc). 

F. EI. WALTIBRS v. J. N. WALTERS. 

(Filed 5 April, 1916.) 

Judgment-Default-Excusable Neglect-Appcal and Error. 

Where it appears on a motion to sct aside a judgment rendered by 
default that  the defendant iminetliately upon the institution of the action 
employed local attorneys to represent him, who diliqentlg made inquiry 
and examined the court papers frequently to get the complaint to answer 
it, but rould not find i t ;  that Ihe eomplnint had never been found, and a t  
last they found the judgme~lt in the court papers, and had to get the notes 
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of the plaintiff's stenographer in order to draft the answer, it is Held, that 
no neglect has been committed, and the action of the trial judge in setting 
aside the judgment was proper. As to whether a meritorious defense has 
been shown in this case, qucere. 

APPEAL by plaintiff from Whedbee ,  J., at the December Term, 1915, 
.of ROBESON. 

This is an appeal from an order setting aside a judgment by default 
entered at  September Term, 1915, of the Superior Court of Robeson 
County. 

The summons was issued on 6 September, 1915, and served on 15 
September, 1915. The complaint and a l is  pendens were filed in the 
clerk's office on 7 September, 1915. 

The court finds the facts to be as stated in the affidavits of R. C. 
Lawrence for the defendant and T. A. XcKeill. Jr . ,  for the plaintiff, , , 

and it appears therefrom that as soon as the summons was served the 
defendant went to Lumberton and employed the firm of McIntyre, 
Lawrence & Proctor to remesent him in the action, and that they 
accepted the employment; that Mr. Lawrence went immediately to 
the clerk's office to get the complaint in order that he might find out 
the nature of the action and might prepare the answer; that he found 
in the clerk's office the file containing the summons, bond, and notice 
of Zis pendens, but that the complaint was not in the file and could 
not be found; that Mr. Lawrence then informed the defendant (313) 
that the complaint could not be found, and that the answer could 
not be prepared until it could be located; that defendant could go home, 
and he would be notified as soon as the complaint could be found, so that 
h e  might return, and have his answer prepared; that within a few days 
thereafter defendant again went to Lumberton and again his counsel 
went to the clerk's office to get the complaint, but it could not be found; 
that thereafter defendant's counsel went to clerk's office several times 
to  get the complaint, but it could not be found; that thereafter one of 
the defendant's counsel in making another search for the complaint 
found the file containing the summons, bond, notice of l is  pendens, and 
a judgment by default which had been rendered at September term, but 
still the complaint was not in the file; that this was the first notice 
tha t  the defendant or his counsel had that any default judgment had 
been rendered; that the original complaint had not been found, and 
tha t  the defendant has filed an answer setting up a meritorious de- 
fense, which he was able to do by reason of the stenographer of the 
plaintiff's counsel furnishing him a copy of the complaint; that the 
counsel of the defendant upon filing the answer served notice of the 
motion to set aside the judgment; that the defendant has a meritorious 
defense. 
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H i s  H o n o r  set aside the judgment by  default,  and the plaintiff ex- 
cepted a n d  appealed. 

MciVeill & NcNeill for plaintiff. 
McIntyre, Lawrence & Proctor for defendant. 

ALLEN, J. W e  fai l  to see a n y  negligence on the par t  of the defend- 
a n t ;  on t h e  contrary, h e  appears to  have been unusually diligent. He 
employed resident counsel as  soon a s  the  summons was served, and  h e  
used a l l  reasonable means to prepare his  defense. 

We, therefore, conclude tha t  there was no error  i n  setting aside t h e  
judgment  b y  default, a s  the motion was made within less t h a n  tu-elve 
months f r o m  the rendition of the judgment. 

W e  will  not  pass on the question as  to  the  regularity of the  judgment 
a t  th i s  time, but  i t  is doubtful if a n y  cause of action is  alleged i n  t h e  
complaint under  Gaylord v. Gaylord, 150 K. C., 222, holding t h a t  a 
par01 t rus t  cannot be engrafted i n  favor  of the grantor  upon a deed 
conveying the  absolute tit le to  the  grantee. 

Affirmed. 

Cited: Walters ?;. Walters, 172 N.C. 330 S. c. ; Thomas 2;. Carteref, 182  
N.C. 380 ( p )  ; Blue v. Wilrnington, 186 N.C. 327 ( p )  ; Williams v. Jlc- 
Rackan, 186 N.C. 384 ( j ) .  

BLUE RIDGE INTERURBAN RAILWAY COMPASY r. HENDERSONVILLE 
LIGHT AND POWER CORfPANY ET A L ~ .  

(Filed 22 March, 1916.) 

1. Water  and Water-courses-Condemnation-Statutes-Exceptions-Bur- 
den of Proof. 

Water powers are  subject to condenmation under our statutes, chapter 
302, Laws 1907, amended by chapter 94, Laws 1913. unless the same are 
"used or held to be used or to be developed for use in connection with or 
addition to any power actually used by such persons, firms, or corpora- 
tions serving the general public" ; and where a quasi-public corporation 
brings action for condemnatioii, and the defendant resists upon the ground 
that  the lands or power sought to be taken are  protected by the statute, 
the burden of proof is upon the defendant to bring the lands or TT-ater 
power within the provisions of the statnte excepting them. 

2. Same-Trials-Evidence-Questions of Law-Verdict, Directing. 
Where a quasi-public corporation, with the power of condemnation, 

seeks to condemn a stream of water for water power, which is jointly 
owned by an opposite riparian owner, and the respondent resists the 
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proceedings upon the sole ground that it is to be used in connection with 
and in addition to its electric power already developed and in use by it, 
the burden is upon the respondent to bring itself within the exception 
of the statute; and where its evidence tends solely to show that it 
could only do so by the use of a wing dam, this would infringe the 
plaintiff's right to the use of the whole bull: of the stream, undivided 
and indivisible, presenting insufficient evidence of his contention to be 
presented to  the jury, and the plaintiff's right will be established as a 
matter of law. 

~ L L E X ,  J., concurring. 
CLARK, C .  J., and HOKE, J., dissenting. 

PETITIOK to rehear. Upon the trial Webb, J., submitted these issues 
to the jury and instructed the jury to answer issues a and b "No." 

a. Are there water powers, rights, and properties on the lands of 
the respondents as described in the petition capable of being devel- 
oped for the production of electric power for use in  connection with 
and in addition to the electric power already developed and in use by  
the respondent, Hendersonville Light and Power Company? Answer : 
"No." 

b. Are there water powers, rights, or properties on the lands of 
the respondents as described in the petition which are being held by the 
respondent, Hendersonville Light and Power Company, to be used o r  
to be developed for use in  connection with or in addition to any power 
now actually used by the said respondent, Hendersonville Light and 
Power Company? Answer : 

c. What compensation are defendants, or either of them, entitled 
to recover for the acquirement by condemnation by the petition- 
ers of the right to divert the water in the manner set forth in (315) 
the petition ? Answer : "Ten thousand dollars ($10,000)." 

Hanning & Kitchin, Smith & Shipman, Tilleft & Gz~thrie for 
~laintiffs. 

Staton & Rector, Michael Schenck, C .  F. Toms, and J .  W .  Keerans 
for defendants. 

BROWIT, J. This case is  reported in  169 N. C., 471. I t  i s  a con- 
demnation proceeding brought by the plaintiff to condemn certain prop- 
erty called a water power belonging to the defendant. The defendant 
owns the land on one side of the stream and an  undivided half interest i n  
the water power. T h e  plaintiff owns the land on the other side of the 
stream and a half interest i n  the water power. All water powers are as  
much subject to condemnation as any other property, unless i t  is estab- 
lished that  they are  "being used or held to be used or to be developed 
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for use in connection with or addition to any power actually used by 
such persons, firms, or corporations serving the general public." I f  this 
is not the correct principle to be applied to the facts in  this record, the 
statute conferring the right to condemn water rights is a dead letter, and 
such rights or power cannot be condemned by the terms of the statute. 
I f  we go further, and hold that, although not so used as specified in the 
statute, the owner may divert the water and convert it into such a water 
power, there is nothing left for the statute to operate upon. There are 
few if any streams in  North Carolina the waters of which cannot be so 
diverted and developed into a water power. 

The effect of this proviso in the statute (1907, ch. 302, as amended 
ch. 94, Laws 1913, Gregory's Supp., see. 2575d) is to place the burden 
of proof upon the owner of the water power sought to be condemned to 
introduce evidence sufficient to be submitted to a jury that will bring 
the property within the exception made by the above quoted proviso. 
I f  the owner fails, then the property is subject to condemnation. I f  the 
owner offers sufficient competent evidence, it is the duty of the judge to 
submit the proper issue to the jury. I t  is earnestly contended upon 
the rehearing that the defendant has failed to offer any sufficient evi- 
dence tending to prove that its half interest in this water power can be 
developed in any practicable way consistent with well established prin- 
ciples of law for use in connection with or addition to any power 
actually in use by defendant. That is the only proposition presented 
upon this rehearing. 

I n  his opinion N r .  Justice Allen doubts if there is any evidence in 
the record sufficient to go to the jury tending to bring the defendant's 
half interest in the water power within the exception exempting i t  from 
condemnation. Further examination of the case compels the majority of 

the Court to the conclusion that there is no such evidence. 
( 3 i 6 )  We now conclude that all the evidence, taken in its most 

favorable light for defendant, discloses that the only feasible 
method by which the defendant can develop this water power for use 
is to construct a dam to the middle of the stream and divert half the 
water through a flume on its own side of the river. This is the only 
practicable method pointed out by the evidence, and to develop it in 
that manner would violate a well settled prihciple of law. 

A majority of this Court held on the former hearing that "Where 
a stream passes between the lands of opposite riparian owners, one of 
such owners cannot build a dam to the middle of the stream and divert 
half the water through a flume, although he may return it into the 
stream before it leaves his land, since in such case each riparian owner 
is entitled to the whole bulk of the stream, undivided and indivisible." 
86 S. E., 296. 
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That this conclusion is sustained by the overwhelming weight of 
authority is demonstrated in  the opinion of Mr. Judicr! Allen in this 
case. concurred in  bv Mr. Justice Walker and the writer. For addi- 
tional supporting authoriiy, see Waters and Water-courses, Cent. Dig., 
sec. 72, Dec. Dig., 80. A reexamination of the evidence shows only one 
plan of development proposed by defendant. Mr. Oates, the president 
and general manager of defendant, testified that he had made plans and 
calculations to develop his side of the Narrows. IIe further says: 
"Owing to my ownership only to the middle of tho stream, my plan was 
to take out half of the water by means of a diverting dam, and convey 
it on the north bank to the mouth of Pulliam's Creek, utilizc it through 
my water wheels and turn ,it back into the river on my own land. I 
had several estimates made as to the cost of that development, and have 
had it surveyed and worked out by several engineers. Thc first was 
Mr. Cll. arles E. Waddell." 

The witness was asked the specific question: "Tell us your plans for 
the development of the Narrows, and how yon expect to do it, the cost 
of it, what profit there will bc in it." To this hc rcspondcd: "It sim- 
ply involvcs thc use of a diverting dam; it is m e r ~ l y  a projecting wall 
built into the stream to divert half the water of Grcen Biver into a canal 
or race which we will use for a certain distance to a sc~ttling basin, 
wherc, we can accumulate water and acauire a static head, and then con- 
vey the watcr by means of a steel flume to wh~els  in the power house 
situated a t  the mouth of PulIiarn's Creek, and the power applied and 
transmitted." 

TJpon cross-examination hc was asked as to the cff'cct of taking half 
of the water, and he replied: "The other half will be left in the stream 
and he can get it if ho wants it. I will give him permission to go over 
and get it. They could not do i t  without my permission and without 
going on my lands." 

Witr~css Shearer, hydraulic engineer, testified for defendant: (317) 
"I made an examination of the strcam with a view of determining 
whcther i t  is practicable for the owner of the north hank to divert one- 
half the stream from the channcl, use it for developing water power, 
and return to the stream on the same land. As an engineering proposi- 
tion, approximately one-half the volume of the water of the strcam 
can be diverted to the Torrence side and developcd into a water power 
and returned. At or near the head of the Torrcnccl tract I would bcgin 
a canal, ditch, or open earth flume around the side of the hill. Would 
extend the mouth of the ditch into the stream a t  this point and carry 
this water around on the Torrence property to a point probably 200 to 
300 feet down stream, from a little basin, carry it from there by a pipe, 
Aumc, or other method to the power-house. 
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None of the witnesses examined proposed any plan of development 
except the plan set out in the testimony of Oates and Shearer. 

After a critical examination of all the evidence, we are unable to find 
a single suggestion for developing and using the defendant's half of this 
water power except that which contemplates taking onc-half the water 
out of the stream. 

Elis Honor instructed the jury that the burden of proof was on de- 
fendant to show b;y the greater weight of evidence that this water power 
was capable of being developed for use in connection with the power 
now used by defendants, and further instructed the jury that upon all 
the evidencc, if believed, to answer issues a and b "No." Applying 
the principles laid down in this opinion, we think the charge should be 
approved. 

The issue as to damages was fairly submitted to the jury in a full 
and clear charge, of which the drfcndants have no right to complain. 
The pctition to rehcar is allowed, and upon such rehearing we find in 
the trial as had in the Superior Court 

No error. 
All the costs of this Court will be taxed against dcfcndants. 

ALLEN, J., concurring: T have carefullp examined the record in this 
appeal several times, and I do not find a line in it which would warrant 
the charge that thc plaintiff is a trust or that it is owned by the Southern 
Power Company or by the Dukes; but if these facts appeared, they 
would not justify us in dcnying to it the rmognition of its property 
rights. 

The only place where the word "Duke" appears is on page 22 of the 
record, where John A. Law, a witncss for the plaintiff, said, on eross- 
examination: "I am a banker, cotton mill manufacturer, and a director 
in onc the Piedmont and Northern. The same interests own 

controlling stock in that and the Southern Power Company. 
(318) Never heard this railroad called the Southern Eowcr Company 

road; have heard i t  called the nuke road. I think he is presi- 
dent." That this refers to the Piedmont and Northern I think clearly 
appears from page 23 of the record, where the directors of the plaintiff 
company are named, among which the name of Duke does not appear, 
and from page 54 of the record, where W. S. Montgomery testifies that 
he is president of the plaintiff company. 

I f ,  however, the plaintiff is a trust, the fault is with the Gcneral 
Assembly of this State, which granted to it its charter and from whom 
i t  derives all of its powers. I t  is not claimed that these powers have been 
exceeded, and if this could be shown, it ought to be pointed out in order 
that the State may take steps to have the charter forfeited. 
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There is but one question in this appeal, and that is whether the de- 
fendant has offered evidence tending to prove that its water power 
and water right, which the plaintiff seeks to condemn, is not the sub- 
ject of condemnation. 

I f  the defendant has offered evidence tending to prove this fact, it is 
entitled to have it considered by a jury; but if not, it was the duty of 
the judge to so hold as matter of law. 

The right of this plaintiff to condemn water rights and water powers 
is clearly recognized in an opinion by the Chief Just ice ,  between the 
same parties, in R. R. v. Oates  and the  L igh t  and P o w e r  Co., 164 h'. C., 
172, and repeated in 169 W. C., 474, where he says: "In R. R. v. Oates,  
164 N. C., at p. 172, the Court said, as to condemning water powers: 
'The matter turns, therefore, on the question whether under the terms 
of ch. 94, Laws 1913, the land in question is subject to condemnation,' 
and the Court further held that it could not be condemned if it was 'held 
to be used or to be develo~ed for the use in connection with or in addi- 
tion to any power actually used.' " 

This cannot mean anything except that the plaintiff can condemn the 
water right or water power of the defendant unless the defendant proves 
that the water right or water power was ('held to be used or to be de- 
veloped for use in connection with or in addition to any power actually 
used." 

This is the issue between the parties, and the point of difference is 
whether the defendant has offered evidence that its water power was 
"held to be used or to be delleloped for use in connection with or in 
addition to any power actually used.'' 

As pointed out in the opinion of Associate Just ice  B r o w n ,  where the 
evidence is quoted, the defendant did not claim that its water power 
could be so used or developed except by running a dam to the middle of 
the stream and by diverting one-half the stream and conducting it one- 
half mile through its own land before its return to the stream, and, in 
the opinion of the Court, this is not permissible, the Court having 
adopted as the correct rule determining the right in nonnavigable (319) 
water of opposite riparian owners the one laid down by Angel1 
on Water-courses, see. 100, as follows : '(Whenever a water-course d i -  
v ides  t w o  estates, the riparian owner of neither can lawfully carry off 
any part without the consent of the other opposite; and each riparian 
owner is entitled, not to half or other *ortion of the water, but t o  the 
whole bulk of the stream, undivided and indivisible, or per my et per  
tout .  To use the language of P l a t i ,  J., in V a n d e n b u r g  v. Vanbergen ,  in 
New York. . . . 'The grant of an undivided share in a stream would not - 
authorize the grantee to appropriate or modify the stream to the injury 
of others who have a joint interest in  it. The property in a stream of 
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water is indivisible. The joint proprietors must use it as an entire 
stream in its natural channel; a severance would destroy the rights of 
all. I n  Blanchard v. Baker, in  Maine, the defendants, who had their 
dam on the side of the stream opposite to the plaintiff's dam, contended 
that they had a good and legal right to one-half of the water in the main 
stream, and to carry i t  off by deepening an ancient outlet or canal. 
. . . I t  was held that the defendants had not a right to one-half of 
the water in the main stream of the river, so as to abstract it by means 
of the channel in question. The Court said, in reply to the suggestion, 
that the owners of the dam on the eastern side of the river had a right 
to half the water, and to divert to that extent: 'It has been seen that if 
they had been the owners on both sides, they had no right to divert the 
water without again returning it to its original channel. Besides, it was 
impossible, in the nature of things, that they could take it from their 
side only; an equal portion from the plaintiff's side must have been 
mingled with all that was diverted.' " 

The reason for permitting the plaintiff to condemn the water power 
or water right of the defendant, when the defendant cannot condemn 
the water power or water right of the plaintiff, is that the General 
Assembly has conferred this power upon the plaintiff and those doing a 
like business, and has denied i t  to the defendant. 

The Chief Justice said in R. R. 2;. Oates, 164 3. C., 169: "It would, 
therefore, seem that if a company needed a water power to produce 
electric power, and styled itself an electric light and power company, it 
could not condemn the water power of another for that purpose. Chap- 
ter 74, Laws of 1907. But if it styled itself 'a street and interurban rail- 
way company,' and should 'own land on one or both sides of a stream 
which can be used in developing water power," it might have condemned 
the additional lands 'needed to fully develop such water power.' Chap- 
ter 302, Laws 1907." 

The General Assembly, and not the courts, have made this distinction 
between the powers and rights granted to the plaintiffs and de- 

(320) fendants respectively, and as this 'is a question of State policy 
committed to the General Assembly, we must obey, not thwart, 

i ts  will. 
I t  would seem that the defendant, who is represented as a "poor 

man" with "one little ewe lamb" (one-half of a a7ater power on one side 
of a stream, ought to be grateful that it has escaped the payment of 
$40,000 for another ''little ewe lamb" (one-half of the stream on the 
opposite side) of the same size and weight and kindred, which the jury 
has found was only worth $10,000. 

I t  will be remembered that Nathan was dealing in figure of speech 
when he was talking to David, and that David's anger was greatly 
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kindled against the rich man, and that Natlian said to David, "Thou 
art the man." 

CLARK, C. J., dissenting: This is a petition to rehear the tlecision in 
this case, 169 N. C., 472. The petition does not comply with Rule 53 of 
this Court, for it docs not "assign the allegcd error of law complained 
of or the matter overlooked." 164 N. C., 556. 

The court withdrew the case from the jury by instructing them to 
answer issues a and b "No," instead of leaving to them to answer upon 
the evidence. These issues are as follows: 

"a. Are there water powers, rights, and properties on the land of 
the respondents, as described in the petition, capable of b&ig dcvel- 
oped for the production of electric power for use in connection with 
and i n  addition to the electric power already developed and in use 
by the respondent, Hendersonville Light and Power Company ?" and 

"6. Are there water powers, rights, or properties on the land of 
the respondents, as described in the petition, which are being held by 
the respondent, Hendersonville Light and Power Company, to he used 
and to be developed for use in connection with or in addition to any 
power actually used by the said respondent, Hendersonville Light and 
Power Company 8" 

Mr. Justice Iloke stated the matter clearly in his opinion in this case 
at  the former hearing, 12. R. v. fight and Power Co., 169 N. C., at p. 
480, as follows: "Whethcr they (thr defendants) can carry out their 
purpose and utilize this power in substantial aid of the power already 
develop~d and without unwarranted interference with the rights of 
the plaintiff who owns along the opposite bank, is, in my opinion, a 
mixed question of law and fact, and, on the record, requires that the 
issue be submitted to the jury." 

Brown, J., also said, 169 N. C., at  p. 479 : "I eoiicur in the judgrc~ent 
of the Court submitting a proper issue to thc jury to drtermincl the 
fact as to whether the defendant is using or holding its watcr power 
to be used or developed for use in connection with or in addition to any 
power actually used by it." A h ,  J. (with whom Walker, J., 
concurred), said: "I do not think the defendant has any (321) 
property in the water in the stream, and that it is only entitled 
to a reasonable use of i t  as it passes his land, which may include the 
use for mani~facturing purposes." 

This last is all that the d(1fendant sought, a i d  it is for its choice, to 
say whether i t  shall use i t  by an undershot or a11 overshot wherl for 
grinding, or conduct it through a tube to a point lower down, so that 
in that way its fall shall utilize thc force of gravity which will be con- 
verted into electricity and carried by cables to run the street ears and 
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lights of the defendant, which is exactly thc use to which. plaintiff 
itself seeks to apply it. 

The testimony of the witnesses R. M. Oates, W. H. Banks, J. W. 
Seavcr, and D. R. Shearer was ample to go to the jury and, indced, 
clear and explicit that the defendants could develop on thcir half of 
the stream 1,360 h.p., and that this could be done without materially 
interfering with the rights of the plaintiff on the opposite side of the 
stream. As we held before, this evidencc should have gone to the jury, 
and in withdrawing i t  the judge assumed to himself the functions of 
the jury and denied to these defcndailts thcir constitutional rights. 

This is a proceeding by the plaintiff to take from the defendants 
their one-half of the strcam which is the boundary between the two. 
I t  is admitted that the line bctwecn them runs to the middle of the 
stream, the defendants owning one-half of the bed of the strcam for 
half a mile on the south side and the plaintiff owning the other half. 
The plaintiff alleges that it has a right to condemn this water power 
of thc defendants, notwitllstanding a statute prohibiting the condemna- 
tion of any water power, because, as it alleges, the defcndants cannot 
utilize it for that purpose, and, thcr~fore,  the plaintiff can take it 
against the will of the defendants. I n  12. R. v. Oa,fes, 164 N. C., 169, 
and in  R. R. 11. Light and P O ~ I I P T  Co., 169 N.  C., 472, we held that upon 
the evidence this was an issue of fact which the defendants were in- 
titled to have a jury pass upon. The plaintiff again insists for the 
third time that i t  can have the judge withdraw that issue from the 
jury and find as a matter of law that the deferldants could not nsc 
their half of the stream to generate water power. 

Laws 1907, ch. 74, contains this provision: "Water. powers, devel- 
oped or undeveloped, with the necessary land adjacent thereto for their 
dwelopment, shall not be taken" undcr corldemrlation proceedings. 
This act was sustained in Power  Co. v. Whitney, 150 N. C., 34. 

There are many reasons why the defcndants cannot bc deprived of 
their property in this case without violating the guaranty that property 
shall not be taken, as was said, 169 N. C. at  p. 474, "without due pro- 

rcss of law and only according to the law of the land. The de- 
(322) fendants had the right to havc the issue of fact (whether they 

could utilize their half of the stream) found hy a jury, and only 
upon such finding should the court have imposed the judgment of the 
law." 

I n  Dorgan o. R. R., 113 N. C., 596, it was said that "the right of 
the State to take private property rests upon the ground that there is a 
public neccssity for such appropriation." I t  is not a public necessity 
that the plaintiff should take from the defendants the enjoyment of 
their property in this water power. When a railroad track is to be laid 
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out from one point to another, the construction of the railroad being a 
quasi-public matter, i t  is a public necessity that it shall lay out its line, 
with such restrictions as the statute requires, across the land of indi- 
viduals, and, therefore, the right of eminent domain is conferred upon 
the railroad company with the correlative right that, being a public 
corporation, it can be regulated by the State; but it is not a public 
necessity that the railroad company shall take the defendant's water 
power, which is not needed for its right of way and is merely a facility 
for the subsequent operation of the road. I t  would be as accurate to 
say that the plaintiff could condemn a coal mine 100 miles or more 
off its line to generate power for its engine, or a forest anywhere to 
obtain wood for its engines or cross-ties for its track, as to say that it 
could condemn the defendant's falling water to generate electric power 
to move its engines. 

I t  would be as just to say that one railroad could condemn the 
*engines or the freight cars or the passenger cars of another company, 
because that would be a facility to operate its lines fully as much as 
to take from the defendants the water power, which the defendants 
purchased to aid in running their street cars in Hendersonville and 
to furnish light and power for the citizens of that town, for the con- 
venience of the plaintiff in running its railroad. 

But if it were conceded, as it cannot be, that it is a public necessity, 
from the nature of the property it is clear for many reasons that, while 
i t  would be a convenience, it is not a necessity at all. 
1. The plaintiff and defendants might build a dam, or several dams, 

.across the stream in its precipitous course and divide the water at the 
middle of the crest, as Goat Island divides Niagara Falls into the 
Canadian and American Falls. There is evidence, and i t  is also com- 
mon knowledge, that this is ~ractieable and has been done in many 
cases. 

2. Or, the plaintiff and the defendant might cogperate by having 
all the water conducted into one power plant and equally divide be- 
tween them the electricity created. I t  is common knowledge that this 
has  been done in many cases, and it is entirely practicable. The great 
power plants in the State thus divide and distribute to different 
towns and to different individuals the power generated by them. (323)  
Certainly the plaintiff and defendants might divide it into two 
equal parts. 

3. Or, the defendants might, by putting in a wing dam, use their 
half of the water without in any wise diminishing the capacity of the 
plaintiff to use the other half. There was ample evidence in this case 
that this could be done, and that as a matter of fact it was being done 
a t  tother points in the State and all over the country. While the de- 
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fendants seemed to prefer this method to the other two above named, 
they were not restricted to this. They are entitled to use and enjoy 
their half interest in this water power, because it is evident that it can 
be utilized by them for the purpose of running their street cars and fur- 
nishing power and light. 

I n  Linderman v. Lindsey, 8 Am. Decisions, 325, Xr.  Justice Sham- 
wood says: "When the proprietor of the two opposite banks of a stream 
of water are desirous of enjoying the advantage of the water for pro- 
pelling machinery, a dam for that purpose cannot be built, except by 
mutual consent, unless, indeed, it may be what is termed a wing dam 
confined to the soil of the person who erects it, on that half of the bed 
of the stream which belongs to him." This principle is also laid down 
by Shaw, C. J., in Elliott v. R. R., 57 Am. Dec., 88, quoted by Brown, 
J., in Harris v. A. R., 153 N. C., 545. 

I n  Charnock v. Higuerra, 52 Am. St., 197, i t  was held: "Since the 
right to make use of the stream is common to all who own property on 
its shores, there would prima facie seem to be no cause of complaint for  
any use made by another unless he were actually injured by such use" ; 
and all the authorities hold that whether the party is making a reason- 
able use is a question of fact. This case also is quoted by Brown, J., 
Harris v. R. R., 153 N.  C., 544. 

This stream, in the half a mile that it flows between the plaintiff 
and defendants, has a fall of 219 feet and is capable of generating 
2,700 h.p., of which the defendants are entitled to use one-half. The 
witnesses give many instances in which one-half of the stream is thus 
utilized by wing dams, some of which are set out in this case, 169 N. C. 
at  pp. 475 and 476. Whether the defendants can utilize one-half of 
the water by a wing dam is a matter of fact and not of lam. Prentiss z.. 
Geiger, 74 N.  Y., 341; Bullard v. Mfg. Co., 77 N. Y., 525; Gould on 
Waters, sec. 220; Dumont v. Kellogg, 18 Sm.  Rep. (Mich.), 102; 
Hayes v. Waldrorz, 84 ,4m. Dec. (N. H.), 105; Xerryfield v. Worcester, 
14 Am. Rep. (Mass.), 592; Ullrith v. Water Co., 4 L. R. A. (Ala.), 
474. And the books are full of similar cases. 

What the defendants purpose is not a division of the water, taking 
it out of the stream, but to utilize the force of gravity contained in 
the falling of one-half of this water and converting it into electricity 

for the operation of their street railway and furnishing power 
(324) and light to their customers in fulfillment of their contract. This 

is not a navigable stream, and, therefore, the plaintiff cannot 
object that this use might diminish the depth of the water on its side- 
if, indeed, it would have that effect. 

While the defendant stressed mostly its evidence that its half of the 
water could be utilized by a wing dam, it did not abandon its other 
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rights, which have been held in many cases by the best courts. I n  
Roberts v. R. R., 74 N. H., 217, it is said: "The question, therefore, is 
whether they have the legal right to have the water divided and their 
share assigned to them in severalty; if this can be done without unrea- 
sonably interfering with plaintiff's rights. I t  is clear that they have such 
a right if the same rule applies to improved and unimproved water pow- 
ers, for it is settled that the court has power to make such orders in re- 
spect to the way the several owners shall exercise their right in the com- 
mon property as will be for the best interests of each of them, in so far 
as  it can be done without any unreasonable interference with the rights 
of the others." I n  Warren v. X f g .  go., 26 L. R. A. 288 (86 Me., 32), 
i t  is said: "As between opposite riparian owners upon the same chan- 
nel, the court might have jurisdiction to equalize each owner's use 
of the water and to mark out beforehand each owner's share, and this by 
any appropriate proceedings and instrumentality. . . . Opposite 
riparian owners upon the same channel have a common and equal right 
to the use of all the water flowing in that channel as it passes their oppo- 
site land. I f  the volume and flow of water be limited, the use by each 
riparian owner may be limited by judicial action, in proportion so 
that  the enjoyment be kept equal, like the right." To same purport, 
Soocille v. Kennedy, 14 Conn., 349 ; Olmstead ?I. Loomis, 9 IT. Y., 423 ; 
07ney v. Penner, 2 R. I., 211; Lyon v. McLaughlin, 32 Vt., 423; and 
Burnham v. Kempton, 44 N. H., 78. 

The defendants' interest in this stream is either a water power or 
i t  is not. I f  it is a water power, then whether they can utilize it or 
not is an issue of fact for the jury upon the evidence which they have 
offered. I f  i t  is not a water power, it is not subject to condemnation, 
for the plaintiff does not seek to condemn it for right of way. I f  the 
defendants' interest in this water is not a pawer [water] power, neither 
is  the plaintiff's interest, and the statute does not authorize it to create a 
water power by taking the defendants' interest which is not a water 
power. Besides, if the plaintiff could do this, the defendants could do 
the same. 

The plaintiff occupies a most extraordinary .position. It says, in  
effect, to the defendants: "We will not permit dam or dams across the 
stream and a division of the water at the middle of the crest whereby 
you may enjoy your half of the water power. We will not cogperate 
with you in putting up a plant to generate electric power and di- 
vide the power produced. We will not permit you to put in a (325) 
wing dam whereby you may utilize only your half of the water 
without detriment to us. We will not permit you to have a jury to decide 
upon the evidence whether either of these three methods can be used. 
We have offered you $1,000 for your half interest in this stream and you 
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have offered us $40,000 for our half. We will not accept your offer nor 
put the property up to the highest bidder. And having thus prevented 
you from enjoying your half of this water power, we will cause the court 
to decree that you cannot utilize it, and, therefore, me will take your 
property." 

I t  may be possible that some other plaintiff has thus boldly stated 
his intention to take the property of another because he has prevented 
that other from using it. But, if so, such case cannot be found by 
ordinary research. The plaintiff's attitude reminds us of the fable in  
Bsop. Irritated at the resistance of the owner, the plaintiff says, in 
effect, to the defendants: "Anyway, I need your property in my busi- 
ness, and I'll take it." 

The defendants further contend that they are entitled to be pro- 
tected in  their rights under the provisions of the Federal Constitution 
that they shall not be deprived of their property "without due process 
of law, nor denied the equal protection of the law," on four grounds: 
1. I t  is not the "law of the land" that property off the line of rail- 

way not needed for its construction can be taken to aid in its operation, 
such as a coal mine, or wood for fuel or for cross-ties, or water power. 
Such property for such purpose cannot be taken under "due process of 
law." 

2. Neither can public property like that of the defendants, already 
devoted to the same public purpose, be taken under the right of eminent 
domain. Lewis Em. Domain, sec. 400. -4s well might one railroad 
company condemn the track, or the engines, or the cars of another. 
While one road can condemn a right of way across the track of an- 
other, i t  does not take the sole and exclusive use of the track a t  that 
point, as the plaintiff seeks in regard to the property of the defendants. 
3. Both the State and Federal Constitutions guarantee the right of 
trial by jury as to disputed issues of fact. Putting the case most 
strongly for the plaintiff, whether or not the defendants can utilize 
their half interest in this water power is, upon the evidence, a much 
disputed issue of fact, and the court could not deprive them of this 
right under "the law of the land." 

4. The public policy of the Federal and State governments, a s  
shown by statutes and by decisions, notably in the judgments disaolv- 
ing the American Tobacco Company, the Standard Oil Company, the 
Sugar Trust, the Hartford and New Karen Railroad Combination, and 

many other cases, is that such combinations are injurious to the 
(326) public welfare and "contrary to the law of the land." The De- 

partment of Justice is considering instituting similar proceedings 
to dissolve the great water-power trusts which are taking into their 
control the most vital sources of heat, power, and light, the water powers 
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of the country. A recent publication made by authority of the United 
States Government, of which we take judicial notice, shows that in this 
State already two companies, the Southern Power Company and the 
Carolina Power and Light Company, own 75 per cent of the water power 
of this State, and that eight companies control 04 per cent of the total 
water power of the State, while forty-nine cities and towns altogether 
control only 1 per cent. I f  the plaintiff can through the courts wrest 
from the defendants the enjoyment of their half of this water power 
which is being used for the town of IIendersonvillc, then that much will 
be taken from the 1 per cent of water power which these forty-nine cities 
utilize to be added to the 94 per cent which has been gathered by the 
eight corporations which the Government reports, rvcn if some of 
these eight are not merely aliases for the larger ones. It appears that 
both the president and secretary and treasurer of the plaintiff com- 
pany are directors in  the Northern and Piedmont Railroad Company, 
which said treasurer in  his testimony states is known as "the Dukes7 
road." I t  is common knowledge that the Southern Power Company, 
one of the companies reported by the Government as engrossing the 
water power of this State, is controlled by the same interests. The de- 
fendants have the right, in  this proceeding, to have a jury pass upon the 
question whether the plaintiff company is not potentially the property 
of the same financial "interests," for, if so, to grant to it the right to 
absorb this property and take i t  from the defendants is in violation 
of the "law of the land" which the Government is seeking to enforcr 
a p i n s t  these great trusts and combinations which would take to them- 
selves the entire water power of the State, the source of light, heat, and 
power of the future. 

For these reasons the defendants invoke the protection of the XTV 
Amendment at  the hands of the courts. 

I t  would seem, therefore, that the property of the defendant is not 
subject to condemnation, and that the plaintiff cannot, by preventing 
the defendant from using it, make i t  subject to condemnation, and 
that in  any aspect the defendants are entitled to a trial by jury, arid 
to deprive them of such right is in violation of both thc State and Fed- 
eral Constitutions. 

Joseph 13. Lee, "one of the owners and directors of the plaintiff 
company" (as he styles himself), testified that, as such, he offered the 
defendants $1,000 for their one-half of this water power, which he 
"thought was a fair offer." But he admitted, on cross-examination, that 
he refused to take $40,000 for the plaintiff's half whrn offered by 
the defendants. The uncontradicted testimony is that the dc- (327) 
fendants had $40,000 in bank to back this offer, though it was 
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admitted that the defendants' capital was small as cornparcd with that 
of the plaintiff. 

The plaintiff's evidence was that it was intended to spend $2,000,000 
on the development of this water power. IJnder the statute a watcr- 
powrr plant cannot condemn another's water power, whether in use 
or not. This is only allowed to an interurban railroad compaiiy, arid 
even then only if the water power sought to be condemned is "not 
being used, or held to be used, for dcvclopnlent by its owner." The 
sum of $2,000,000 intended to be spent by the plaintiff on this plant 
is evidence for the jury to consider whether it is seeking 7m1a fide to 
fakc the defendants' water power merely for an interurban railroad or 
to create a water power. Indeed, the complaint avers an intention to 
build a vcry short railroad and "to scll its surplus power." I n  the 
latter event the plaintiff cannot condemn even an unusrd water power. 

The plaintiff says i t  will not sell its half of this water power, which is 
only a small part of its holding, for $40,000, but btrangely enough, i t  in- 
sists that it shall be allowed to use the "strong arm" of the law to take all 
the water power of the defendants, bring the other half of thc streanl at  
this point, for $10,000. Such claim is not foundcd in justice, without re- 
spect to persons, nor consonant to the sentirnent of the ages. "Nathan said 
unto David, Therc were two rnen in onc city, the oue rich and the othcr 
poor, The rich man had exceeding many flocks and hcrds; but the poor 
man had nothing save one little ewe lamb, which he bought and nourished 
up ; and it grew up with him and with his children; it did eat of his own 
meat and drank of his own cup and lay in his bosom, and was unto him 
as a daughter. And therr came a traveler unto the rich man and he 
spared to take of his own herd to dress for the wayfaring man that had 
come unto him, but took thc poor man's lamb and dressed it for the man 
that was come unto him." 2 Samuel xii, v. 1-4. 

We know, too, the story of Naboth's Vineyard, I Kings, ch. xxi. 
They who have been to Potsdam near Berlin will remember that when 
Frederick the Great was gathering in the lands to makc the famous park 
for his palace a t  Potsdam, thcre was a miller whose little tract was in- 
cluded within the bounds of the park, who refused to scll i t  a t  any price. 
When the great king was advised to take it anyway, though one of the 
n~ost arbitrary of men, he replied: "Let the millcr keep his mill, that 
it may be known that there is law in Prussia." The rustic mill still 
stands, kept in  repair at  public expense, and on it in gold letters there 
still abides this inscription: "Let the miller keep his niill, that it may 
be known that there is law in Prussia." 

(328) HOKE, J., dissenting: When this case was forn~erly before the 
Court it was decided that the question at  issue between the parties 

384 
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should be referred to the jury. I n  a concurring opinion then filed my 
opinion was stated as follows : 

"Our statute, in permitting water powers to be condemned for public: 
use, withdraws from the effect of the law any water power which is being 
used or held to be used or to be developed for use in connection with or 
in addition to any power actually being used for public service, etc. 

"There is evidence in the record tending to show that defendant is the 
riparian owner of land on one side of Green River, where there is a con- 
siderable fall in the stream, giving promise of a good water power, if 
properly developed. The officials of the company testified, further, 
that defendants purchased and now hold this property with a view to 
aid their power already developed and now being used under a charter 
for the benefit of the public; that they have great need of such unde- 
veloped power and purpose to utilize the same as contemplated and pro- 
vided by the statute. 

'(Whether they can carry their purpose and utilize this power in  sub- 
stantial aid of the power already developed, and without unwarranted 
interference with the rights of the plaintiffs, who own along the oppo- 
site bank is, in my opinion, a mixed question of law and fact, and, on 
the record, requires that the issue be submitted to the jury." 

On further consideration, I am confirmed in the opinion thus ex- 
pressed, that the issue should be referred to the jury, and I, therefore, 
dissent from the present disposition of the appeal. 

MAX BAXE r. ATLANTIC COAST LINE RAILROAD COMPANY. 

(Filed 12 April, 1916.) 

1. Carriers of Goods-Penalty Statutes-Tender of Shipment. 
In order for the daily penalty to attach to the carrier for continually 

refusing to accept freight for shipment under the provisions of Revisal, 
sec. 2631, it is necessary for actual or constructive tender thereof to be 
made to the carrier each day; and where cattle are the subject of ship- 
ment, evidence that the shipment had been refused and that the shipper 
kept the cattle near the depot and told the defendant's agent thereof, and 
that he would deliver them when notified that the company would receive 
them, is insufficient except as to the first penalty, notwithstanding the 
shipper would have delivered them for shipment upon being so notified. 
Garrison v. R. R., 150 PI'. C., 587, where the shipment was loaded cm.car 
and the carrier refused to issue bill of lading, cited and distinguished. 

2. Evidence-Photographs-Accuracy-Evidence. 
Photographs of the subject of the inquiry may be introduced in evi- 

dence, when shown to be a true representation by the testimony of i i t -  
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nesses, without the necessity of proving this fact by the photographer 
who took them. 

3. Appeal and Error-Objections and Exceptions. 
In an action to recover damages from a railroad company alleged to 

have been caused by the wrongful failure of the defendant to accept 
them for shipment, objection to the testimony of the plaintiff as to the 
price for which he sold them will not be sustained when it appears he 
had already given this testimony without objection. 

4. Evidence-Testimony of Fact-Opinion-Condition of Cattle-Carriers 
of Goods. 

Where the condition of cattle is the subject of the inquiry on the 
question of damages for the wrongful failure of the defendant railroad 
company to accept them, testimony of one who had seen the cattle, that 
they were in good condition, is held to be a statement of a fact, and 
not objectionable as a statement of the opinion of the n-itness. 

(329) APPEAL by plaintiff from Allen, J., and a jury at September 
Term, 1916, of DURHAM. 

Civil action to recover a penalty against the defendant for refusal 
to receive for shipment a car-load of cattle which the plaintiff alleges 
he tendered to be shipped from Roseboro, N. C., in Sampson County, to 
Clayton, N. C., in Johnston County, and damages which the plaintiff 
alleges he sustained by reason of the failure to receive and transport the 
cattle. 

The plaintiff testified that he tendered said cattle a t  Roseboro, N. C., 
for shipment to Clayton, Xu'. C., on 14 February, 1914, and that the agent 
of the defendant refused to accept them, and that by reason of such 
failure he was forced to keep the cattle in an open lot exposed to the 
weather, and that they mere damaged thereby. 

The cattle were shipped on 18 February, 1914, to Clayton. 
The defendant's witnesses testified that the cattle were not tendered 

for shipment to Clayton on 14 February, but, on the contrary, were 
tendered for shipment to Durham, N. C.; that the cattle were not 
accepted for shipment to Durham because Sampson County was in 
quarantine territory and Durham County was in open terrtitory, and 
that the plaintiff had not complied with certain quarantine regulations 
of the Department of Agriculture. 

The plaintiff also offered eridence tending to prove that the defendant 
had no inclosure on its right of way at Roseboro where the cattle could 
be kept; that he drove the cattle to Roseboro on 14 February, and 
tendered them for shipment, and that the agent of the defendant refused 
to accept them; that he then placed the cattle in a lot about 200 yards 

from the depot and notified the agent of the defendant that they 
(930) were in the lot ready for shipment at any time he would ship them, 



and that one Fillyaw would be i11 charge of the cattle; that the said 
Fillyaw saw the agent of the defendant each day and made inquiry as to 
whether the cattle would be received for shipment. 

The evidence for the defendant tended to prove that the cattle were 
never tendered for shipment to Clayton untiI 18 February, 1914, when 
they were received and shipped. 

The plaintiff was permitted to introduce a photograph of the cattle 
alleged to have been taken at  Roseboro on 14 February, 1914, and the 
defendant excepted. The photographer who made the protograph was 
not introduced as a witness, but one or more witnesses for the plaintiff 
testified that the photograph was correct. 

The plaintiff contended that he was entitled to recover a penalty of 
$50 a day for the four days, 14, 15, 16, and 17 February. This was 
denied by the defendant. 

His IIonor charged the jury, among other things, as follows: 
"It is a contention there that he must tender them each day. I do 

not charge you that, but charge you on that issue as follows: That 
the evidence in  this casc shows'that the railroad company had no cattle 
pen or lot at  its station at  Roseboro, and if you are satisfied from the 
evidence that aftor defendant had refused to ship plaintiff's cattle, that 
plaintiff notified the defendant's agent that he would keep his cattle near 
the depot ready for shipment at  any time he, the defendant's agent, 
would accept them, then I instruct you that the plaintiff's keeping the 
cattle there ready for shipmeat at  some place near by and convenient 
for them to be reached and shipped, and that was done with the de- 
fendant's knowledge, or its agent's knowledge, i t  would be a sufficient 
tender of them to the railroad, and the plaintiff would not be required to 
demand of the railroad company to ship his cattle each day." The 
defendant excepted. 

The jury returned the following verdict: 
1. Did the defendant wrongfully refuse to accept the plaintiff's 

cattle for shipment, as alleged in the complaint ? Answer : '(Yes." 
2. I f  so, for how many days did the defendant wrongfully refuse to 

accept plaintiff's cattle for shipment? Answer: "Four days." 
3. What amount, if any, is the plaintiff entitled to recover of the 

defendant as penalties ? Answer : "$200." 
4. What damages, if any, is the plaintiff entitled to recover of the 

defendant by reason of the defendant's refusal to accept plaintiff's c a t t l ~  
for shipment ? Answer : "$700." 

Jud,ment was rendered upon the verdict in favor of the plaintiff, 
and the defendant appealed. 
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Brawley & Gantt and L. P. iMcLendon for plaintif. 
Harry Skinner, L. C. Cooper, and Fuller & Reade for defendant. 

(331) ALLEN, J. The Revisal, see. 2631, makes i t  the duty of trans- 
portation companies to receive all articles of the nature and kind 

received by such companies for transportation "whenever tendered at  a 
regular depot, station," etc., and imposes a penalty of $50 "for each day 
said companies refuse to receive such shipment." 

The construction placed upon the statute is "that is was intended to 
impose a penalty for each day upon which the freight was at  the depot 
ready for shipment" (Garrison v. R. R., 150 N. C., 5 8 7 ) ,  and that 
before the penalty can be recovered the jury "must find that there was 
a tender and refusal each day." Cotton Xilb v. R. R., 150 N. C., 610. 

I t  was also strongly intimated in the first of these cases that it 
would not always be necessary to make an actual tender of the shipment, 
the Court saying, in reference to a shipment of lumber: "To require 
the plaintiff to haul the lumber home and return it to the depot each 
day or to go through the empty form of making a constructive tender 
imposes either an unwarranted hardship or savors of trifling with a 
man's substantial rights;'' but this was said upon facts showing that 
the shipment in controversy had been placed upon the car of the de- 
fendant company and was i n  its possession, and that it had refused to 
issue bill of lading and to ship. 

The two decisions, when considered together, .give authoritative coa- 
struction that each day for which a pefialty ls demanded is treated 
as separate and distinct, upon the theory that when there has been a 
tender and refusal on one day the penalty of $50 is imposed, and that 
this closes the transaction, nothing else appearing; and that, if further 
penalties are demanded, the plaintiff must thereafter prove a tender 
and refusal. 

I f  these principles are applied to his Honor's charge, it appears that 
he enlarged the liability of the defendant beyond the scope and spirit 
of the statute. H e  expressly refused to charge that there must be a 
tender and refusal each day, and then, assuming that a constructive 
tender was sufficient, he made this depend alone upon the plaintiff's 
readiness to ship and knowledge upon the part of the agent. 

The plaintiff may have been ready and willing to ship, and the 
defendant's agent may have known of this fact, and still no penalty 
would accrue unless there was an offer or tender of the shipment either 
actual or constructive. 

I f ,  as his Honor stated to the jury, the cattle were in a lot near by, 
i t  was not necessary that they should be driven from the lot to the sta- 
tion each day, but the plaintiff or his agent ought to have offered to do 
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so in order to make good their tender, and this important element was 
omitted from his Honor's charge. 

A tender imports not merely the readiness and the ability to pay or 
perform, but also the actual production of the thing to be paid or 
delivered over, and an offer of it to the person to whom the (332) 
tender is to be made. 38 Cyc., 132. 

The relation of debtor and creditor furnishes an analogy. The debtor 
may be able and ready to pay, and the creditor may know this, but 
there is no tender unless the money is produced and offered to the 
creditor, or unless there is a waiver of the tender; and the debtor must 
seek the creditor and not the creditor the debtor. 

Under his Honor's charge, and upon the plaintiff's evidence, a penalty 
of $50 having already accrued for failing to receive the shipment on the 
first day i t  was tendered, the duty was imposed upon the agent of the 
defendant of going out and hunting up the plaintiff to notify him that 
he would receive the shipment in  order that it might be relieved of 
further liability for penalties; whereas the duty was upon the plaintiff 
of finding the agent of the defendant and offering to deliver the cattle 
for shipment in  order that the penalty might be imposed. 

The failure of his Honor to incorporate in his charge the principle 
that there must be an offer or tender each day, actual or constructive, 
prefaced by the statement to the jury that he would not charge that 
there must be a tender and refusal each day, was important and material 
in  view of the conflict in the evidence, the agent of the defendant denying 
that there was a tender and refusal and the evidence for the plaintiff 
tending to prove an offer each day. 

The other exception principally relied on is to the introduction of 
the photograph of the cattle, alleged to have been taken on 14 February, 
while they were at the depot of the defendant. Photographs are ad- 
missible in evidence when shown to be a true representation and to have 
been taken under proper safeguard (Davis v. R. R., 136 N. C., 115; 
Pickett ti. R. R., 153 I?. C., 148; Lupton v. Express CO., 169 N. C., 673), 
and it is generally held that these facts may be proven by other wit- 
nesses without introducing the photographer. 17 Cyc., 415; Curlson, v. 
Bentom, 66 Xeb., 486; 1 A. and E. Anno. Cases, I59 and note; Mc- 
Karren, v.  R. R., 194 Mass., 179; 10 A. and E. Anno. Cases, 961; 
Rughes  v. State, 126 Tenn., 40; 29 A. and E. Anno. Cases, 1263. 

The Court says, in the authority last cited: "The fact that the pho- 
tograph was not proven by the photographer who made it was imma- 
terial. McGirr Sons Co. v. Babbitt, 61 Misc., 291, 113 N. Y. S., 753; 
Smith v. Central Vermont R. Co., 80 Vt., 208, 67 Atl., 535; McKarren 
v. Boston & iV. St .  R. Go., 194 Mass., 179, 80 N. E., 477, 10 Anno. 
Cases, 961, and note; Consolidated Gas, Electric Light and Power Co. v. 
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State ,  109 Md., 186, 72 Atl., 651; Ind iana  U n i o n  Tract ion Co. v. 
Scribner,  47 Ind. App., 621, 93 X. E., 1014. The accuracy of photo- 
graphs may be proven by any one who knows the fact. Thompson  v. Gal- 
veston, H. and 8. A. R. I Z .  Co., 48 Tex. Civ. App., 284, 106 S. W., 910; 

Consolidated Gas, Electric L igh t  and Power Co. v. State ,  supra." 
(333) There was evidence that the photograph was not a true repre- 

sentation of the cattle of the plaintiff, but several witnesses testi- 
fied that it was correct and accurate, and this was sufficient to justify 
its admission in  evidence. 

We have examined the other exceptions, and find no error in the 
rulings of his Honor. 

The statement on the plaintiff as to the price for which he sold the 
cattle, which was objected to, had already been made without objection, 
and there is nothing in the record to show what the answer of Dr. 
Smith would have been to the questions asked him, which were excluded. 

The statement of the witness that the cattle were in good condition, 
which was objected to upon the ground that i t  was an expression of 
opinion, falls clearly within the rule in S. v.  Leak,  156 N. C., 647, 
stated as follows: 

"The instantaneous conclusions of the mind as to the appearance, 
condition, or mental or physical state of persons, animals, and things, 
derived from observation of a variety of facts presented to the senses a t  
one and the same time, are, legally speaking, matters of fact, and are 
admissible in  evidence. A witness may say that a man appeared intoxi- 
cated, or angry, or pleased. I n  one sense the statement is a conclusion 
or opinion of the witness, but in a legal sense, and within the meaning 
of the phrase, 'matter of fact,' as used in the law of evidence, it is not 
opinion, but is one of the class of things above mentioned, which are 
better regarded as matters of fact. The appearance of a man, his ac- 
tions, his expressions, his conversation-a series of things-go to make 
up the mental picture in the mind of the witness which leads to a knowl- 
edge which is as certain, and as much a matter of fact as if he testified, 
from evidence presented to his eyes, to the color of a person's hair or 
any other physical fact of like nature. This class of evidence is treated 
in  many of the cases as opinion admitted under exception to the gen- 
eral rule, and in others as matter of fact-'shorthand statement of fact' 
as i t  is called. I t  seems more accurate to treat it as fact, as it embraces 
only those impressions which are practically instantaneous, and require 
no conscious act of judgment in their formation. The evidence is almost 
universally admitted, and very properly, as it is helpful to the jury in  
aiding to a clearer comprehension of the facts." 

For the reasons given there must be a new trial on the second and 
third issues. 

Partial new trial. 
390 
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Cited: White v. Hines, 182 N.C. 281 (2c) ; ~Voore v. Ins. Co., 192 
N.C. 582 ( 4 c ) ;  S. v. Brown, 204 X.C. 399 (4c) ; Watson v. Durham, 
207  N.C. 625 (4c) ; 8. v. Stanley, 227 N.C. 656 (2c). 

P. P .  YBRBOROUGH v, F. C. GEER COMPAKY, WELLS BROTHERS, AKD 

NATIONAL FIRE-PROOFING COMPANY. 

(Filed 12 April, 1916.) 

1. >laster and Servant-Safe Place t o  Work-Tower Elevators. 
An elerator 60 feet high used for the purpose of elevating and dis- 

tributing concrete in the construction of a building, a t  the top of which 
a servant is required to work, requires the care and supervision of the 
master, under the pr incsle  that the master, in the exercise of ordinary 
care commensurate with the danger, shonld furnish his servant a safe 
place to do his work. 

2. Same-Trials-Evidence-Segligence. 

Where the evidence tends to show that a sewant mas required to work 
a t  the top of a 60-foot elevator used for the distribntion of concrete in 
the erection of a building. and was injured by stepping on a loose plank, 
not properly nailed to the platform, and thrown to the first floor, and it  
appears that it  had not been his duty either to aid in the construction of 
the platform or inspect it, and that he had gone there without knowledge 
of the defect, to work a t  the order of a vice-principal : Held, the servant 
had a right to assume that the place was safe, and the evidence is sufficient 
upon the issue of the master's actionable negligence. 

3. Master and Servant-Dangerous Employment-Assumption of Risks- 
Master's Negligence. 

The rule that  the servant assumes the risks incident to the nature of a 
dangerous employment has no application to injnries directly resulting 
from the negligence of the master in failing in his duty to furnish him 
a safe place to work, or that of another to whom the master had delegated 
this duty. 

APPEAL by defendant f r o m  0. H. Allen, J., a t  November Term,  1915, 
of DURHAM. 

Civil action, t r ied upon  these issues: 
1. W a s  the plaintiff in ju red  b y  the negligence of defendant F. C. 

Geer Company, as  alleged i n  the  complaint?  Answer:  "No." 

2. W a s  the  plaintiff in ju red  by the  negligence of t h e  defendant Wells 
Brothers  Company, as  alleged i n  t h e  complaint?  Answer:  "No." 

3. W a s  t h e  plaintiff in ju red  by the  negligence of the  defendant the  
Nat iona l  Fire-Proofing Company, as  alleged in the  complaint?  Answer:  
'(Yes." 

391 
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4. I f  so, did plaintiff, by negligence on his part, contribute to said 
injury, as alleged in the answer? Answer : ((NO." 

5 .  Did the plaintiff assume the risk incident to his employment, as 
alleged in  the answer ? Answer : "No." 

6. What damages, if any, is the plaintiff entitled to recover? 
Answer : (($5,000." 

(335) From the judgment rendered, the defendant the National Fire- 
Proofing Company, appealed. 

Fuller  & Reade for plaintiff. 
Bryawt B Brogden for defendants. 

BROWIT, J. I n  the view we take of this case, it is unnecessary to 
discuss the several assignments of error seriatim. The questions of law 
presented are few and simple and can be considered under the motion 
of nonsuit. The plaintiff was employed by the National Fire-Proofing 
Company, hereinafter called the defendant, in the construction of a 
building for the Geer Company in the city of Durham. Wells Brothers 
Company were the contractors to erect the building, and they sublet 
the concreting of the several floors of the building to the defendant the 
National Fire-Proofing Company. 

At the time of the plaintiff's injury he was employed by this defendant 
and engaged in concreting the third floor. The concrete was carried 
by means of an elevator to the top of the building as it was being 
erected, and from buckets emptied into a hopper; from the hopper it 
passed into the chute and was conveyed to that part of the building 
where i t  was to be laid. The evidence tends to prove that this elevator 
was about 60 feet high and was an  open latticed tower structure. 

The plaintiff was sent by the defendant's superintendent, Price, to 
the top of the elevator tower and directed to operate the hopper. The 
plaintiff stood upon the platform at the top of the elevator and operated 
the chute and the hopper from that position. At times it became neces- 
sary to climb on top of the hopper in  order to prevent its becoming 
choked. The plaintiff climbed on top of the hopper for the purpose of 
freeing it, and in getting back to his position on the platform, as he 
was attempting to step off of the platform, he stepped on one of its 
planks, which, according to the evidence, was not nailed or in any way 
fastened down, and as it gave way it caused the plaintiff to fall to the 
first floor, whereby he was seriously injured. 

Plaintiff testifies: "I had nothing to do with laying those planks 
that were across there for me to stand on. The first time that I saw 
the planks or used them was when I was ordered up there to work." 
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I n  addition to excepting to his Honor's refusal to allow the motion to 
nonsuit, the dcfendant cxcepts to the following charge: "But I hold as 
applicable to this case that a structure of this kind, where a person is 
put to work upon i t  and has to ascend as high as 60 feet in the air, and 
do the work, that the principle of requiring the nlaster to furnish a safe 
place to work-a reasonably safe place-does apply in this case, and T 
instruct you that that principle does apply to this case, subject, how- 
ever, to the rules I shall lay down later as to contributory ncgli- 
gence and assumption of risk. 1 an1 holding that whcre a man (336) 
is put to work on a structure of this kind, as high as he was in 
the air, that the master must furnish him a reasonably safe place to 
work, and as to whcther this was a reasonably safr place, I am leaving 
that for the jury to say-putting a man to work on a platform of this 
kind without nailing it down." 

One of the elementary principles of the law of negligence now 
established is that the master must furnish his servant a reasormblv safe 
place in which to do his work, consistcnt with the character of the work 
to  be done. This principle is so wdl settled that i t  needs no citation of 
authority to support it. There are exceptions to this as well as to most 
other rules. 

Thc defendant contends that this case falls within the rule announced 
by this Court in the case of 13unn 2). R. R., 169 N. C., 648; Birnpson 11. 

R. R., 154 N. C., 52, and others of similar import; that is, that the 
duty of the master to provide for his employee a safe place to work does 
not usually prevail under ordinary conditions requiring no special care, 
preparation, or provision, where defccts are readily observable and 
where there was no good reason to suppose that injury would result. 

We agree with his IIonor that a structure of the kind which the 
plaintiff was required to ascend and work upon, 60 feet from the 
first floor. is not of the kind referred to in any of the cases which have 
been made exceptions to the ordinary rule. This particular structure 
was a tower elevator in which concrete was carried up to its top and 
which workmen were required to ascend and use at  a dangerous eleoa- 
tion. I f  such a structure as this does not require the supervision of 
the master to see that it is in good and proper condition, so far as cir- 
cwmstances will reasonably permit it to be, then we do not think any 
structure could require such supervision. Bnr7rley v. Waste Co., 147 
N. C., 585; Smith a. R. R., 170 N. C., 184. 

Therc is no similarity whatever, in our opinion, between that class 
of cases represented by Uwnn 11. R. R., 169 N. C. ,  648, and Simpson v. 
R. 12.. 154 N. C.. 52. The plaintiff took no part in the errction of this 
tower and was not required to inspect the condition of the platform. 
Whcn he was sent on top of this structure by the superintendent, he had 
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the right to assume that the platform was as secure as it could rea- 
sonably be made, and he was not required to inspect it, and it seems 
from the evidence that he had no knowledge that the planks on this 
platform had not been in any way fastened down. Labatt on Master 
and Servant, 1904 Ed., sees. 409c, 410 a, and cases cited in Note G to sec- 
tion 412 on page 1150. Cotton v. R. R., 149 N. C., 227; Aiken v. Mfg. 
Co., 146 N. C., 324; Steele v. Grant, 166 N. C., 635; Barkley v. Waste 

Co., 147 N.  C., 585; Standard Oil Co. v. Bowker, 141 Ind., 12. 
(337) There is abundant evidence tending to prove that the tower was 

erected by this defendant; that the planking of the top of the plat- 
form was left unfastened, and that it was the direct and proximate cause 
of the plaintiff's injury. There is no evidence, so far as we can see, 
that the plaintiff did anything of a negligent character which con- 
tributed to his own injury. The plaintiff in accepting this particular 
employment assumed all such risks as are naturally incident to it, but 
he did not assume those risks which arise out of the negligence of the 
defendant. If in the construction of this tower the defendant dele- 
gated the work to one of its servants, it is responsible for the manner 
in  which i t  was discharged, and the plaintiff did not assume any risk 
which was the proximate result of the defendant's negligence or of those 
to whom the primary duty of the defendant was delegated. Tanner 7 ; .  

Lumber Co., 140 N.  C., 475; Avery v. Lumber Co., 146 N. C., 592; 
Smi th  v. R. R., supra; Aiken v. M f g .  Co., 146 N. C., 324; Orr v. Tele- 
phone Co., 132 N. C., 691. 

No error. 

Cited: Howard v. Wright,  173 X.C. 341 (3cc) ; AtlAns v. Madry, 174 
N.C. 192 (3c) ; Wallace v. Power CO., 176 N.C. 561 (3c) ; Thompson v. 
Oil Co., 177 N.C. 283 (3c) ;  Fowler v. Conduit CO., 192 N.C. 17, 18; 
( 2 ~ ) .  

CHARLES R. HELSABECK v. C. T. GRUBBS. 

(Filed 12 April, 1916.) 

Courts--Justices of the Peace-Appeal-Recordari-Motions to Dismiss- 
Statutes. 

A motion to dismiss an appeal from a justice's court, made in the 
Superior Court several terms after the judgment has been entered, f o r  
failure to send up the transcript, should be granted under Revisal, sec. 
608, notwithstanding due notice of appeal has been given, when the ap- 
pellant has not paid the fees required or taken proper steps to perfect the 
appeal; and his motion for recordari should be denied. 
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APPEAL by plaintiff from Cline, J., at Novcrnber Term, 191 5,  of 
FORSYTH. 

Ovid W.  Jones ,  Benbow,  l l a l l  c6 Benbow,  rrnd W .  H .  Reckerdi te  for  
plaintif f .  

N o  counsel for defendant .  

CLARK, C. J. This action was begun before a justice of the peace, 24 
February, 1913, for recovery of personal property. Defelzdant failed to 
appear, and at  the trial judgment was cntercd in favor of plaintiff. On 
4 March, 1913, the dcfendant caused notice of appeal to be served on 
plaintiff and the justice of the peace, but the latter did not s c d  up the 
appcal, claiming that his fees had not been paid. A t  December 
Term, 1913, of the Superior Court, the scventh term of that (338) 
court held after the trial before the justice of the peace, the de- 
fendant, who in the meantime had made no effort to ascertain whether 
his appeal had been docketed, moved in the Superior Court for recordn7-i 
and the plaintiff moved to dismiss the appeal. The latter motion was 
overruled. The plaintiff exceptcd and from the wrdir t  and jud,mmt 
a t  the trial appealed to this Court. 

Without passing upon the exceptions for error at  thr trial, i t  is srrffi- 
cient to say that the motion in  the Superior Court to dismiss the 
appeal should have been allowed. I n  B o i r ~ g  v.  R. R., 88 N. C., 62, it 
was held that an appeal from a justice of the peace should he docketed 
a t  the first term of the Superior Court. 

Many decisions have followed to the same effect. I n  P ~ l f z  v. Rniicy, 
157 N. C., 167, the Court held, rcviewing the authorities, as follows: 
"Appcllee has rights as well as the appellant. The failure to docket tbr 
appeal in this case at the November term was negligence on the part, of 
the appellant, which entitled the appellee to have the appeal dismissed. 
This point has been so often held by this Court that it admits of mild 
surprise that i t  can bc again presented. . . . The Court has suffi- 
cient employment to decide cases which are presented to us on their 
merits, without taking up valuable time to consider the excuses for 
negligence by parties who do not think enough of their appcals to attend 
to them in the time provided by statute." That case cites numerow 
others to the same effict. 

Revisal, 608, requires an appeal from a justice of the peace to be 
"docketed at  the next ensuing term of the Superior Court," which has 
always been hcld t o  be the first term of that coi~rt  "which hrgins more 
than ten days after judgment in the magistrate's court." The statute 
further provides that appeals from a justice shall be triable a t  such first 
term, and the Superior Court has no more right to dispense with such 
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requirement  t h a n  this  Cour t  h a s  to  disregard the  s imilar  provision a s  
t o  docketing appeals i n  this  Court.  

T h e  object of .our statute, Revisal, 608, is t o  expedite the t r i a l  of 
appeals  f r o m  justices, a n d  f o r  same reason, Revisal, 609, provides t h a t  
such causes shall be t r ied upon  original  papers. T h e  intention of the  
l a w  is t h a t  li t igation f o r  such small matters  a s  come u p  f r o m  justices 
of t h e  peace shal l  not  be made  expensive by unnecessary delays. 

Besides numerous cases cited i n  Pellz  v. Bailey,  t h a t  case itself h a s  
been cited since a s  conclusivc authori ty  i n  Jones v. Fowler, 161 N.  C., 
356. There  was  e r ror  i n  no t  dismissing the case below. 

Reversed. 

Ciled: Sneeden I ) .  Darby, 173  N.C. 275 (cc) ; Tee1 v. Knott ,  200 N.C. 
582 (cc) ; 8. v. E'lerning, 204 N.C. 42 (c)  ; Summcrrll I - .  Sales Corp., 
218 N.C. 453 (c). 

(339) 

J. M. AND W. H. ALLEN V. ROANOKE RAILROAD AND LUMBER 
COMPANY. 

(Filed 12 April, 1916.) 

1. Deeds and  Conveyances-Registration-Notice. 
No notice, however full and formal, as  to the existence of a prior deed 

will of itself supply the place of registration a s  required by our statute. 

2. Barno--Adjoining Counties-Reference t o  Formcr Deeds-Trusts. 
Where a deed conveys a tract of land partly situated in  two adjoining 

counties, the registration thereof in one county has no effect beyond its 
own borders as  against a registered conveyance of the land situated in 
the adjoining county derived from the same grantor, though subsequently 
executed; and where the later deed refers to the forrner one only for a 
better description, th r  rule does not obtain that  such recitals create a n  
interest or engraft a trust upon the property conveyed, and so protect such 
interest or estate by the registration of the later instrumrnt; and espe- 
cially when such instrument referred to is not immediately from the 
same grantor. 

3. Reformation of h s t r u m e n t s  - Fraud  - Mutual Mistake - Inadequate 
Consideration-Decds and Conveyances-Trials-Evidence. 

In order to successfully invoke the equitable jurisdiction of our courts 
to correct a deed for mistake, i t  must be shown that  the mistake was 
mutual, o r  the mistake of one superindnced by the fraud of t h ~  other; 
and the evidence in this case tending only to show that  the grantor in- 
structed his draftsman to convey the land, reserving the timber, without 
the knowledge of the grantee, which was not expressed in the deed, and 
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that the price was inadequate for both the timber and land conveyed, 58 

held insufficient both as to the questions of mutual mistake and fraud. 

4. Principal and Agent-Evidenrc-Declarations-1)irect Testimony. 
The principle that excludes declaralions of an agent as to his authority 

to bind his principal by his acts can have no application where the agent 
himself testifies to the fact, as a witnrss in the suit. 

5. Appeal and Error-Assignments of Error-Bricf. 
A question not presented by exceptions or assignments of error, but only 

discussed in appellant's brief, mill not be considered on appeal. 

CJ,ARK, C .  J., concurring. 

APPEAL by defendant from PeeFZes, J., at S~ptembcr Term, 1915, of 
WARE. 

Civil action. From an inspection of the record, it appears that, here- 
tofore, in 1913, J. M. and W. 11. Allen instituted an action against the 
lumber company to restrain cutting of timbcr on plaintiff's land in 
Franklin County and to recover damage for cutting already done; that 
Nannie R. Sills and her children and heirs at  law, grantors in the deed 
conveying the land to the Allens, had instituted an action against thcrn 
in the county of Nash to correct the deed, alleging that the grow- 
ing timber on the land was included in the deed by mistake of (340) 
the parties. Both actions were rcmoved to Wake County, and, * 

having been consolidated by order of court, the questions were submitted 
to the jury on issues as follows : 

1. Are J. M. and W. 11. Allen the owners in fee and entitled to thc 
possession of the lands described in the complaint and the timber grow- 
ing thereon, situated in  Franklin County, N. C.? 

2. Are J. M. and W. H. Allen the owners in fee and ~nt i t led to t h ~  
possession of that part of said lands situated in Nash County, N. C.? 

3. Did the Roanoke Railroad and Lumbm Company wrongfully 
and unlawfully cut and remove any timber from the lands situatrd in 
Franklin County, N. C., as alleged? 

4. I f  so, what damages, if any, are J. M. and W. H. Allen entitled 
to recover ? 

On thc trial, the facts in evidence tended to show that Nannie R. Sills, 
and her two children and heirs at  law, codefendants, were the owners of 
a body of land, an~ounting to near 260 acres, lying in the counties of 
Franklin and Nash, about 209 acres of same being in the former count,?, 
and that in May, 1912, for $3,325, they conveyed said land to plain- 
tiffs, and the deed thcrefor was registered in Franklin County on 26 
June, 1912, and in Nash County on 7 August, 1912. I t  was admitted 
that the timber growing on the part of the land in Nash County had been 
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already cut and removed by defendant company, and that they had 
title to that portion of timber; that prior to the execution of the afore- 
said deed, to wit, 20 September, 1905, the Sillses, owners, had conveyed 
the timber growing on these lands to A. G. Taylor and B. (2. Alston, 
and the deed was recorded in Nash County 28 October, 1905, but was 
not registered in Franklin County till after the commencement of the 
action in 1913; that on 27 October, 1905, Alston and Taylor conveyed 
the timber to the Nash County Timber Company, and the deed was 
registered in Nash County 28 October, 1905, but not in Franklin 
County till after this action commenced. The Nash County Timber 
Company conveyed the timber to defcndant the Koanokc Railroad and 
Lumber Company by deed dated 25 June, 3907, and same was regis- 
tered in Nash County September, 1907, and in Franklin County 23 
September, 1907. This decd does not describe the lands, but conveys "all 
the trees, timber, etc., which arc described and conveyed in the follow- 
ing deeds, to which reference is made for a more definite and accurate 
description: first, the following deeds registered in Nash County," etc., 
and among the deeds recited is that from G. W. Taylor and wife et al, 
book 150, p. 307. 

There were facts in evidence as to the alleged trespass and amount of 
damage done, and also testimony offered by defendants for the purpose 

of establishing the alleged mistake. 

(341) At the close of the testimony the court charged the jury that 
if they believed the evidence they would answer the issues as to 

title in favor of plaintiffs, and submitted the question of damages for 
their decision. 

Verdict for plaintiff, and defcndant company excepted and appealed. 

' W. H. Yarborough,  W. M.  Persorb, Armistead Jones & Son ,  and Mun- 
ning 4 K i t c h i n  for  p la in t i f .  

R. N .  S i m m s ,  Small ,  M a c L ~ a n ,  Bragaw & R o d m a n  for de f~ndamt .  

ITOICE, J., after stating the facts: I t  has been repeatedly held with 
us that, under our registration laws, no notice, however full and formal, 
as to the existence of a prior decd, will of itself supply the place of 
r . t&mtion.  Piano Co. 71. Sprui l l ,  150 N.  C., 168; 'l'remaine 11. Wil- 
lia,wu, 144 N. C., 116; Quinnerly  v. Quinnerl?y, 114 N. C., 145; Todd a. 
Outlaw, 79 N. C., 235. This bping true, the dced to plaintiffs from 
Mrs. Sills and her children, the original owners, conveying the land 
and all that was on it of a permanent nature, including the growing 
timber, having been registered in Franklin County beforc any con- 
veyance of the timber from these owners to defendant or to any one 
under whom the defendants claim, on the record as it now stands the 
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plaintiffs have t l ~ e  better title, and the position is not affected because 
the deeds of defendants were first registered in Nash County, where a 
portion of the land is situate. Our statute, Revisal, 980, establishes 
priority of right from registration in the "county whcre the land licth," 
and the registration in Nash had no effect beyond the borders of that 
county. K i n g  v. Por t i s ,  77 N. C., 25. 

I t  is urged for defendant, the lumber company, that the plaintiffs 
are affected with legal n o f i c ~  of their claim, as we understand the 
argument, by reason of the registration in Franklin County of the deed 
from the Nash Timber Company to the lumber company, this deed hav- 
ing been registered in Franklin in 1907, and making some reference to 
the former deed of Alston and Taylor to said lumber company. There 
are  decisions on the subject which hold that a deed by its recitals, etc., 
may so recognize and refer to the existence of a prior deed as to create 
an interest or engraft a trust upon the property conveyed, and so pro- 
tect such interest or estate by registration of the latter instrument, an 
instance presented in H i n t o n  v. Leigh,  102 N. C., 28, and one or two 
other cases in  our Reports; but in  the ease before us the provision is 
not at all of that character, but only refers to thc Taylor and Alston 
deed for a better description of the property, and did not purport to have 
any further effect. P i a n o  Go. v. X p u i l l ,  supra. And, if it were other- 
wise, the reference relied upon is to a deed from Taylor and Alston, and 
not to any dced or conveyance from Mrs. Sills and her children. 

The purpose of our registration acts is to enable creditors and pur- 
chasers for value to ascertain the true owner, and the priority of 
right should arise from the prior registering of the deed passing (342) 
the property from such owner. This, as we have seen, the plain- 
tiffs have, and it must be held, therefore, as stated, that they hold the 
superior claims. 

I t  is further insisted that his Honor, on some appropriate issue, 
should have submitted the question involved in the suit by Mrs. Sills and 
her children to correct the deed made by them to plainti&, on the ground 
of mistake; that by the terms of the agreement the timbcr was to have 
loeen excluded from this instrument. To correct a deed on account of 
mistake is a recognized subject of equitable jurisdication, but in order 
to its exercise for the purpose of reforming the instrument hecause it 
does not properly express the agreernent of the parties, it is ~stablished 
that the mistake must be mutual or it must bc the rnistake of one 
superinduced by the fraud of the other. h sills 1 1 .  Ford ,  at present term; 
Xhook v. Love ,  170 N. C., 99; P e h f i e r  v. Cooper .  158 N. C., 405; 
Flours  v. Ins. Co., 144 N. C., 232 ; K i n g  1 1 .  Hobhs ,  139 N. C., 170; W a r e -  
house  v. O z m e n f ,  132 N.  C., 839. 
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I n  Pelletier's case, supra, it was held: '(Equity will correct a mis- 
take in law in  the drawing of a written coxtract when i t  is made to 
appear that the contract, as therein expressed, does not carry out the 
actual agreement which both the parties had made and which it was 
their mutual intent to express in the writing." And in Shook v. Lo?.(, 
supra, Associate J u s t i c ~  Kroum delivering the opinion, i t  was said: 
(( The power of a court of equity to reform written instruments so as to 
speak the real contract of the parties will not be exercised because of 
the mistake of one of the parties unless brought about by the fraud 
of the other; but an instrument will be reformed when the mistake is 
by all parties or when it is the mistake of thc draftsman." 

Applying the principle, there is doubt if on proper consideration of 
the record there is sufficient evidence of mistake on the part of Mrs. 
Sills and her children to justify a correction of this instrument, and we 
find no evidence whatever of any mistake or fraud on the part of the 
Allens. On thc contrary, the facts tend to show that, having been ap- 
proached by a real estate dcalcr, representing Mrs. Sills, with a proposi- 
tion to sell the land, they had the record examined, and, finding tllr 
title clear, they bought and took a deed for the land, and had the same 
properly registered, and that the timber on the portion of the land in 
Franldin County was one of the inducements to the purchase, and the 
deed and claim correctly expressed the contract which they made and 
intended to make. True, there is testimony on part of Mrs. Sills that 
the purchase price paid for the land, $3,300, was entircly inadequate, 
and that the timber alone was worth that amount; but there is also 
evidence tending to show that the land, as conveyed, brought a full 
price, and, in any event, there is no such discrepancy of value and 

price as to affect the result. Doubtless, Mrs. Sills did not intend 
(343) to convey the timber, which shc had already sold, and her son 

told the draftsman of the deed, in Greensboro, that the timber 
had been already sold off; but the darftsman was the agent of Mrs. Sills, 
and we do not find that he was instructed to leave out the timber, and 
accordingly, the deed conveying both land and timber, having been duly 
executed, was forwarded to the Allens at Louisburg, and therc is nothing 
to show that they had any knowledge or notice that it was not drawn 
pursuant to the agreement bctween the parties as they understood it, 
and the case prcsentd is only an ordinary one where a second purchaser 
has obtained the title by having his deed first registered pursuant to law. 

Exceptions to rulings of the court on questions of evidence are with- 
out merit. 

One J. A. Turner, a witness for defendants, to whom Mrs. Sills fimt 
wrote about selling her land, and who negotiated the sale to plaintiffs, 
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was asked on cross-examination if, in the transaction, he represented the 
Allens in  any way, as factor or agent, and answered he did not. 

I t  is a recognized position, not infrequently presented, that the fact of 
agency cannot be proved by the declarations of an alleged agent; but 
we fail to see why this fact cannot he shown by the sworn testimony of 
the witness. Unless objectionable on some othcr principle, such testi- 
mony would seem to be directly relevant, and the cases so hold. S u t t o n  
c. Lyons ,  156 N. C., 3 ;  M a c h i ~ ~ e  C'o. v. Seago, 128 N. C., 160. 

The right of a woman as notary public to take the verification of a 
pleading of the probate of a deed is not involved in this appeal. No  
exception or assignment of error presents the question, nor is it discussed 
in  the briefs, and for the reason, no doubt, that the verification and pro- 
bate were taken in Virginia, and the Constitution of that State provides 
that "Men and wonien 18 years of age shall be eligible to the office of 
notary public." Art. 11, see. 32. I f  this did not appear affirmatively, 
the presumption is that the officer of another State is acting under legal 
authority. Nicholson, v. Lumber Co., 160 N. C., 33. 

We find no error in the record, and the judgment in plaintiff's favor 
is affirmed. 

No error. 

CLARK, C. J., concurring: The answer in  this case was sworn to 
before L'Alleene" C. Jones, notary public, 13 November, 1913. If the 
majority opinion in X. v.  Knight, 169 N. C., 383, which set aside chap- 
ter 12, Laws 1915 (which provided that women could exercise the 
duties and powers of a notary public), is to be adhered to, it must be 
upon the ground that women are inherently incompetent, under the 
Constitution, to discharge that duty, and hence they must have been so 
at the date that this answer was filed. Consequently, the answer of 
tlw defendant not heing legally verified, the allegations of the 
-ierified complaint would be takcn as true, and the discussion in (344) 
the opinion of tlie rights of thc parties is unnecessary. 

Furthermore, thc dec,d to the defendant Roanoke Railroad and Lum- 
bcr Company, 25 Junr,  1907, was arknowlcdged before Miss Rosa T. 
Bilisoly, notary public. This point was made on tlic trial bclow and 
in this Court, and the fact that she was a woman was not denied. 
The acknowledgement of this deed, certified under her "hand and official 
seal" as notary public, is headed "North Carolina-Nash County." St 
is  true that the clerk of the Superior Court in passing upon her cer- 
tificate says: "The foregoing certificate of Rosa T. Bilisoly, notary 
public of Norfolk. Va., is adjudged to be correct. But tlie certificate 
made by her recites, as above, the acknowledgement as having been taken 
before her in Nash County. 
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If there is, as I believc, no inherent defect, either in  fact or in law, 
which disables women from signing a certificate as notary public, then 
I acquiescc in the opinion of tlic Court, if a woman cannot be a notary; 
but the discussion in the opinion is unnecessary and obiter. 

I n  Nicholson v. Lumber Go., 160 N.  C., 33, we held that whcrc the 
probate of a deed is taken before a woman notary public in anothcr 
State it will be assumed that she rightfully held the position in that 
State, and Virginia is one of some forty-odd States and territories in 
which a woman can exercise the duties of that position. Indeed, in 
Virginia i t  is held that ((any man or woman 18 years of age" can be a 
notary public. Nut in this case the acknowledgcment of the deed for land 
in  this State, as already stated, purports to hare been taken by Miss 

Bilisoly in Nash County in this State. 
There is no recital by the clerk that Alleene C. Jones, beforr whom 

the verification of the answer was made, was a notary public in another 
State, and the verification purports to have been taken in  Nash County. 

Cited: Dye v. M'orrison, 181 N.C. 311 ( l c )  ; Crawford v. Willoughb!y, 
192 N.C. 272 (3c) ; Lloyd v. Speighi, 195 N.C. 180 (3c) ; McCTw-e I:. 

Crow, 196 N.C. 659 (Ic)  ; ,Jones v. h 'gh t  Co., 206 N.C. 864 (4c) ; Pnr- 
rish u .  M f g .  Go., 211 N.C. 11 (4c). 

It. 11. GRAY v. 3. S.  COLEMAN ET Ar,. 

(Filed 12 April, 1916.) 

1. Deeds and  Conveyances-Description-Natnral Objects-Ambiyity- 
Questions for dulny. 

Ordinarily natural objects, properly identified, will control course and 
distance in the description of lands in a deed; but where there is am- 
biguity a s  to what is the natural object called for, so a s  to rcquire parol 
evidence of identification, the question must be referred to  the determina- 
tion of the jury. 

2. Deeds and Conveyances-Descriptions-Natural Objects-Private Lincs. 

A call in a conveyance 6f land to thc line of another tract, when such 
line is fixed and established or czapahle of being so fixed and established 
by the usual rule of locatinq land, is to be considered a natural object 
within the meaning of the principle; and natural objects in strictness, 
such as  creeks or rivers, when they have a distinct and definite identi- 
fication, are  given preference over a call by marked line and artificial 
corners, unless these last were made for the presriit purpose of executing 
a deed and contained in a survey made for that purpose. 
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3. Decds and  Conveyances - Descriptions - Natural Objects--Streams- 
Ambiguity-Evidence-Trials-Questions for  Jury. 

I n  a n  action of trespass, involving the true location of the divisional line 
between two adjoining owners of land, the question was made to depend 
npon the following description in a former deed in plaintiff's chain of 
tit le: "thence N. 86 E. 45 poles to a pawpaw gum on the main run of 
Deep Creek; thence down the run of said creek by a line of marked 
trees, S. 2 M. 92 poles to a white oak;  thence W. 22 W. 20 poles to a 
pawpaw on tEir main run of said creek," etc. There was evidence tending 
to show that  some distance south of the point where the description 
touched Deep Creek i t  divided into two prongs of about equal size, coming 
together again before reaching the southcrn terminus, where it  is again 
spoken of a s  the main channel, and that  the trees were ~narlced on the 
eastern prong, with other evidence of identification, in accordance with 
plaintiff's contention, the locus in quo lying between these two prongs. 
H e l d ,  i t  was for the jury to determine, upon the evidence, which run of 
1)eep Creek was designated by the parties and referred to in the deed a s  
"down said run," elc., to a "white oak." 

4. Dccds and Conveyances-Descriptions-Natural Objects-Streams-In- 
tcnt-Instructions-Appeal and Error. 

In  this action of trespass, involving the true divisional line between 
two adjoining ovrners of land, the question was made to depend upon 
whether the line is  with the eastern or western prong of a crwk which 
separates along the line of description and comes together a ~ a i n  before 
reaching the next call in  the deed in the plaintiff's chain of title. Held,  
reversible error to the plaintiff's prejudice for the trial judge to instruct 
the jury that  the true location of the line would depend upon "the run 
of the main creek a s  i t  was when this call appeared in plaintiff's original 
deed," for i t  should depend upon the intention of the parties in using the 
terms a t  the time, to be determined by the jury. 

5. Deec~s and  Conveyances-Evidence-Declarations Against Interest. 
A deed in defendant's chain of title, made in 1833, fending to show 

that  the true divisional line in dispute between adjuining owners of 
land was in accordance with the plaintiff's contention, and against the 
interest of the grantor therein, is held to be competent evidence in plain- 
tiff's favor under the circumstances of this case. 

CIVIL ACTION of trespass on realty, involving chiefly a question (345) 
of boundary, tried before Bond, b., at Novcmbcr Term, 1914, of 
HALIFAX. 

O n  the  t r i a l  there mas proof t h a t  plaintiff owned and  was in  posses- 
sion of a t rac t  of land of about 225 acres, the southernmost por- 
t ion of a larger  t ract  and  the  eastern boundary of the  deeds con- (346)  
veying the  title, the calls directly relevant to  the question presented 
being as  follows: "Beginning a t  a black gum, s tanding i n  the  r u n  of 
S a w  Scaffold Branch,  thence N. 86 E. 45 poles t o  a pawpaw g u m  o n  
t h e  m a i n  r u n  of Deep Creek, thence down the  r u n  of said creek by  a 
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line of marked trees, S. 2 E. 92 poles to a white oak, thence S. 22 W. 
152 poles, thence S. 34 W. 20 poles to a pawpaw on the main run of said 
creek in  the Benjamin Dickens line," etc. 

I n  June, 1853, Moses Smith, Sr., then owner of the entire or larger 
tract, conveyed the northern part of same to Moses Smith, Jr., the 
dividing line between them running from the white oak and called in 
that deed the Taylor and Lcmuel Bell corner. Plaintiff, as stated, owns 
the southern portion of this larger tract. The facts in evidence also 
tended to show that, some distance south of the pawpaw gum, Deep 
Creek divided with two prongs, each running in a soutlierly direction 
and corning together again at  or before reaching the southern boundary 
a t  Dickens' hole. The land i11 dispute is between these two prongs, 
and plaintiff claimed and offered evidence tending to show that the 
eastern prong was the main run of Deep Crcek and was the prong 
designated and refcrred to by the parties in the various deeds and the 
one to be followed in running the calls, S. 2 E .  and S. 22 W. and S. 
34 W., etc. 

There was evidence on part of plaintiff also tending to show that the 
white oak called for in the boundary was at  or near the eastern prong, 
and that the line of marked trees followed the same. 

There was evidence on the part of defendant tending to show that 
the western prong was the main run of Deep Creek and the line dcsig- 
nated and called for i11 the deeds. The cutting done by defendants was 
on the land lying between the two runs of the creek, and the facts in 
evidence tended to show that if the castern run of the creek was the 
correct boundary of plaintiff's deeds, there had been a wrongful tres- 
pass by defendant, and if the western was the true location, no wrong 
had been done. 

There was verdict for defendant. Judgment. Plaintiff appealed, 
assigning for error certain portions of his IIonor's charge and two 
rulings of the court on questions of evidence. 

E. L. T r a v i s  and A. P. fitchin for plaintif f .  
Murray A l l e n  and R. C. Durzn f o r  d e f e n d m f .  

 HOT^, J. I t  is an established position in our law of boundary that 
in case of irreconcilable repugnancy, natural objects callcd for and 
properly identified will control course and distance, and that the line 

of another tract, when fixed and established or capable of being 
(347) so fixed and established by the usual rules for locating land, is to 

be considered a natural object within the meaning of the prin- 
ciple. L u m b e r  C'o. v. Rernhard t ,  162 N. C.> 460, and authorities citcd. 

401 
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I t  is also recognized that, as a general rulc, natural objects in strict- 
ness such, as a creek or river when it has distinct and definite identifi- 
cation, are to be given preference over a call by marked lines and arti- 
ficial corners, unless these last were made with the pr tsmt  purpose of 
executing a deed conveying the land contained in the survey and the 
same is made accordingly. Lynch v. Allen, 20 N .  C., 190. And the 
cases on this subject further hold that when there is ambiguity as to 
what is the natural object called for, and to such an extent parol 
evidence is required to identify it or to establish what is intended by 
the call, the question must be referred to the jury for decision, and, in 
some instances, the call for marked lines will be adopted as affording 
the safer guide to a correct location. Lumber Co. v .  Lumber Go., 169 
N. C., 80; Bonaparte v.  Carter, 106 N. C., 534; Raxtrr 11. Wilso?~,  95 
N. C., 137; Guiney v .  Hays,  63 N. C., 497; Hurley v. iI4organ, 18 
N. C., 425; Cherry 11. Slade, 7 N. C., 82. I n  Chiney v. Hays,  supra, 
the boundary line in dispute was "the main road from Smith's ferry to 
Bass's ferry on the Neusc," and, there being two roads between the 
points designated, i t  was referred to the jury to dcterminc "which of 
the roads was intended by the partics to the deed." And in Chewy v. 
Slade, Henderson, J., speaking generally to the question, said: '(l think 
a venire facias de novo should be awarded, because the jury, instcad 
of finding the facts, have only found the evidence. That the line C D 
is Ward's line, or a line of a tract of land belonging to Ward, is matter 
of evidence. That it is the line of Ward called for in IIislop's patent 
is a question of fact for the jury to find from the evidence, and this 
fact may depend upon a variety of circumstances, all proper for the 
consideration of the jury. This error has become too common, from 
confounding the evidence with facts. A line, when once established to 
be the one called for, no matter by what evidence (if i t  be leqal evi- 
dence). whether it be artificial or natural, will certainly control course , , 
and distance, as the more certain description. A natural boundary, 
such as a water-course, is distinguished from other water-courses by its 
name, or by its situation, or by some othcr mark. One of those means 
of identifying the water-course cannot control all the rest, if those other " .  
means are more strong and certain. A name, for instance, is the most 
common means of designating i t ;  and this, in general, is sufficiently 
certain; but it cannot control every other description; and wherr there 
are two descriptions incompatible with each other, that which is the 
most certain must prevail. Cases might be put where it must be evident 
that the parties were mistaken in the name, and, therefore, the 
name must yield to some other description more consistent with (348) 
the apparent intent of the parties. I t  is true that in cases of 
water-courses or natural boundaries, and in some eases of artificial 
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boundaries which are of much notoriety, and have, thcrefore, obtained 
well known names, the other descriptions mcst be very strong; but if 
they be sufficiently so, the name must give way and be accounted for 
from the misapprehension or mistake of the parties." 

On careful consideration of the record and the facts in  evidence, we 
are of opinion that the plaintiff has not had the benefit of the prin- 
ciples upheld by these last cases, and that reversible error has been 
committed to his prejudice. 

From these facts it appears that "the pawpaw corner," the first point 
the plaintiff's deed purports to touch Deep Creek, there was one main 
creek, running south, and some distance below that the creek divided 
into two prongs of about equal size and making it at  least difficult to 
determine which of the two was the main run;  that these prongs came 
together at  or before the termination of the southerly calls of plaintiff's 
deed, and there again the point is designated as the main run, while 
the call for the corner lines, brtween the northern and southern ter- 
minals, is down the run of said creek, omitting the word "main" except 
in  so far as the word "said" may be held to indicate main. 

The trespass, if any, was between these two runs, and, if the eastcrn 
is the true location of the run refcrred to in these deeds, the plaintiff 
should recover. 

There is evidence on the part of the plaintiff that the white oak at  
the termination of the first southern call was on the eastern run. and 
there was also a cypress, with evidence tending to show it was another 
monument, and, considering all the evidence bearing on the question, 
we are of opinion that a proper application of the authorities recited 
requires that the court should have left it to the jury to decide which 
run was designated by the parties and referred to in the deed as "down 
the said run" to a "white oak." 

I n  two or three places in the charge of the court, and in laying 
down the rule to guide them to a correct conclusion, the jury were 
distinctly instructed that the true location of these eastern lines was 
"down the run of the main creek as i t  was when this call appeared in 
plaintiff's original deed in 1826." Not what the parties to the instru- 
ment intended by the call "down the said creck," but "down the main 
creek as it mas at that date." True, we have repeatedly held that 
"what are the boundaries of a tract of land is a question of law," but, 
as shown in the cases referred to, where there is ambiguity as to the 
call of a natural object, the jury must decide what object the parties 

intended, which run they intended when they wrote, as part of the 
(349) description, "down the run of said creek," and the relevant evi- 

dence as to the probable existence of corners called for, etc., 
should be properly weighed and considered in deciding the question. 
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True, a t  the very close of his Honor's charge he inslructed the jury as 
follows: "If the plaintiff has satisfied you by the greater weight of the 
evidence that the main run of the swamp a t  the time i t  was called for in 
thc old deed had these marked trees standing on i t  which are called for in 
his description in the complaint and in the deeds, and that was the 
main run of the swamp, so regarded by the parties at  the time the deed 
was made, you would answer the first issue 'Yes.' I f ,  on the other 
hand, you find that at  the time that the deed was given that the marked 
trees called for stood in  the IIiggs hole run, and that that was referred 
to by the parties as the main run of the swamp, then it would be your 
duty to answer the first issue 'No,' " and this is very near in accord with 
the authorities; but, as stated, a t  least three times in the body of the 
charge he had instructed them that the "main run of the creek would 
control," necessarily giving the impression that this would be true 
regardless of what the parties intended, and we think the jury must 
have been left in uncertainty as to what was the true rule for their 
guidance in determining the issue. 

Again, plaintiff offered to put in evidence the record of a division of 
the lands of Benjamin Bell, made in 1833, showing said land was 
divided into six portions, and offered also to prove in this conncrtion 
that lot 6, afterwards known as the Taylor land, had been acquired 
and was held by Mrs. DeLany, under whom defendant claimed, and 
that same contained descriptive calls tending, in connection with other 
facts and papers already in evidence, to support the location of the 
eastern line as claimed by plaintiff, among other things, tending to 
show that eastern run was designated as the "main run" of the creek, 
and this as far back as in 1833, and calling also for a white oak, desig- 
nated and claimed by plaintiff as his own corner on or near the eastern 
run, etc. 

The record and accompanying deed were excluded by the court. 
We were not favored with an oral argument for defendant, and it is 

sometimes difficult to apprehend the full significance of an objection 
in  an extended trial of this kind, but, as now advised and on the record 
as we now understand it, we are of opinion that this record should have 
been received. It seems to be the admission of a former proprietor of 
this lot No. 6 against the interest of such proprietor and tending to 
establish the location of the divisional line between them as claimed by 
plaintiff. 

Tinder the authorities apposite, the record was relevant to the inquiry, 
and should have been received, Xmilh v. Moore, 142 N.  C., pp. 
277-286; Raf l i f l  v. Railiff, 131 N. C., 425; Camler 11. Fite, 50 (350) 
N.  C., 424; Peace c. Jet~kiris, 32 N. C., 355. 
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F o r  the errors  indicated, plaintiff i s  entitled to  a new t r ia l  of t h e  
issues, a n d  it is so ordercd. 

Venire de novo. 

Cited: Puce v. McAden, 191 N.C. 139 (c). 

SCHLOSS-BEAR-DAVIS COMPANY, PNC. V. LOUISTTII~I~E AND 
NASHVILLE RAILROAD COMPANY. 

(Filed 12 April, 191 6. ) 

1. Commerce-Railroads-Ijvr Stock-lhmages-Rills of Lading-Writ- 
ten Notice-Waiver. 

Our former decisions are approved, that the stipulations in live-stock 
bills of ladinq may be waived which require that  written notice of claim 
for damaqes be given the carrier before removing the stock from its 
possession, applicable to interstate as  well as  intraslatc commerce; and 
i t  is held that Ruling No. 456 of the Iutwstate Conlinerce Commission, as  
to the form of the writtcn noticc, has no application. 

2. Same-Discrimination-Constitutional Law. 
The principle announced in the decisions of our Supreme Court recog- 

n i ~ i n g  that  knowledge by the carrier of the damaged condition of live 
stock under the ordinary bill of lading, before thcir removal, etc., may be 
regarded as  a waiver of the written notice therein stipulated for, is not 
objectionable either as  discriminatory or as  affording additional oppor- 
tunity for discrimination, contrary lo  the S'ederal Cotnrnerce Acts. 

3. Instructions-Evidence-Trials-Appral and Error. 
Proper prayers for instruction must relatc to the evidence introduced 

at the trial, and i t  is not error for the trial judgc to refuse to give them, 
though stating correct propositions of law, when they a re  not supported 
by the evidcnce. 

APPEAL b y  defendant  frorrl Dan?els, J., at December Term,  1915, of 
NEW HANOVER. 

Civil action to  recover damages f o r  negligent i n j u r y  t o  a n  interstate 
shipment of live stock over the  dcfcndant Louisville a n d  Nashville 
Rai lroad,  the  in i t i a l  carrier,  and  over the  Scaboard Air Line  Railway, 
thc  connecting a n d  delivering carrier.  The Louisville a n d  Nashville 
Eai l road,  the  ini t ia l  carrier,  is t h e  sole defendant  i n  th i s  cause, the 
Seaboard Air Line  Rai lway  not being madc a party thereto. 

T h e  live stock reached Wilmington on the  n igh t  of 10 March  and  
mas unloaded by  plaintiff and  i t s  cmployce a n d  delivered near  midnight 
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to plaintiff by a watchman of the delivering carrier. I f  stock came in 
after 12 o'clock at night thc watchman usually delivered it. No 
written notice was given to the delivering carrier that there was (351) 
any injury at  the time of delivery. Plaintiff was told by his 
negro hostler, Bill Schloss, in the,presence of the watchman, that the 
stock could not be examined there, and the watchman said: "You take 
them to your barn, and I will come down in the morning and we will 
examine them ovcr." 0.n the next day, or on the second day, the 12th, 
tbe defcndant was called up over the phone, and Meade, an agent, was 
requested to examine the stock, and he, going to the place of business 
of plaintiff on the 12th, made an examination and noted on the freight 
bill the following : "Examined 3-1 2-12. Found one gray mule, lcft hind 
hock cut;  one black mule, left hind leg cut; one small bay mare, front 
leg cut;  one black mare and one black horse sick." 

The bill of lading undcr which the shipment was made contains the 
usual provision requiring written notice of claim for damages to be 
given before the stock is removed from the place of destination. 

The defendant objccted to the evidence tending to prove a written 
notice of the claim, and also moved for judgment of nonsuit at  the 
conclusion of the evidence, upon the ground that as it was an interstate 
shipment the action could not be maintained without proof of a writtcn 
notice. 

The defendant reqilcstcd his Honor to give thc following instruction, 
which was refused, and the defendant exccpted: "That in the shipment 
of live stock, if the said live stock, being loaded in  a single car, were 
maimed, bruised, or othcrwiw injlircd by trampling upon, pawing o r  
kicking each other, that is a damage and risk that the shipper assumes, 
under the bill of lading put in cvidcnce, and the carrier, or defendant, 
cannot be held liable for such injury." 

His  Honor instructed the jury, among other things, as follows: 
(( Where stock is delivered to a railroad company for transportation in 
good order and at  the end of transit is found to be injured, then the 
burden rests upon the defendant to rebut the presumption of negli- 
gence. There is then a presumption of negligence if the stock is 
found to be iniured at  the end of transit, and the burden is upon the 
defendant to satisfy the jury that the injury was not causcd by negli- 
gence of the company." The defendant excepted. 

There was a verdict and judgment for the plaintiff, and the de- 
fendant appcaled. 

J. Fel ton Head and ZIerBerl M c C l a m m y  for plaintiff. 
John D. Be l lamy  & S o n  for defendant.  
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ALLEX, J. The question presented by the objection to evidence tend- 
ing to prove a waiver of the written notice of the claim for damages, and 
by the motion for judgment of nonsuit, was fully considered a t  the last 

term in Baldwin v. R. R., 170 N. C., 12, and in two other cases 
(352) the opinion in one of which was written by Associate Justice 

Walker and the other by Associate Justice Hoke,  and in all the 
same conclusion was reached. 

The Court said in the first of these cases: "Stipulations in bills of 
lading covering shipments of live stock, requiring written notice of 
the claim for damages to be given before the stock is removed from 
the possession of the carrier, are valid (Selby v. R. R., 113 N. C., 588; 
Austin v. R. R., 151 N. C., 137) ; but the requirement that the notice 
shall be in writing is waived upon proof of actual knowledge of the 
injury. Kime v. R. R., 153 N. C., 398; Kime v. R. R., 156 X. C., 451; 
Kime v. R. R., 160 N. C., 464; Wilkins c. R. R., 160 N. C., 58. 

"These decisions, the result of mature consideration, were rendered 
upon interstate shipments and after the enactment of the Elkins Act 
of 1903, which the defendant contends changes the rule, and we are not 
inclined to depart from them, at least until there is an authoritative 
construction of the Federal act to the contrary by the Supreme Court of 
the United States, which would be binding on us. . . . 

"The rule permitting knowledge to supply the written notice is not a 
discrimination between railroads, nor is it a preference in favor of a 
particular shipper at  the expense of others. 

"It is a mode of proof applicable alike to all railroads and in favor of 
all shippers, and it is enforced against a carrier who has had possession 
of the property with every opportunity to know the extent of the injury 
and its cause." 

The ruling of the Interstate Commerce Commission, No. 456, which 
has been called to our attenfion, does not, in our opinion, purport to 
make any change in existing law, nor does it materially affect the prin- 
ciple involved. I t  deals only with the form of the written notice when 
i t  is given, expressing the view of the Commission that a claim or a writ- 
ten notice of intended claim, describing the shipment with reasonable 
definiteness, will be sufficient; but i t  does not say that there can be no 
waiver of such notice or claim. 

The contention of the defendant that to permit a waiver of the 
written notice will afford additional opportunity for discrimination 
does not impress us as being sound, because if, by collusion between the 
shipper and the carrier, a false or pretended claim could be established 
by evidence of a waiver, and thereby a rebate in the freights could be 
obtained to the extent of the claim, the same result could be reached by 
the filing of a written notice. 
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SCAEB~R~UGEI v. INSURAIYCE Co. 

The instruction requested by the defendant is in the abstract correct, 
but his Honor was justified in refusing it, because there was no evidence 
presenting the facts embodied in the instruction. 

I t  does not appear in the record whether the stock was old or young, 
broken or unbroken, gentlc or vicious, and if the instruction had ' heen given it would &ve left the matter open to mere conjecture (353) 
on the part of the jury. 

The instruction given to the jury to which the defendant excepted is 
fully supported by the authorities. Mitchell v. R. B., 124 N. C., 236; 
Everett v. R. R., 138 N. C., 68; Peele v. R. B., 149 N. C., 393. 

We find no error which entitles the defendant to a new trial. 
No  error. 

Cited: Teeter v. Express Co., 172 N.C. 618 ( p )  ; Bryan v. R. R., 174 
N.C. 179 (lo,  20) ; Dixon, v. Davis, 184 N.C. 210 (11, 21) ; Fuller v. 
R. R., 214 N.C. 652 (p) .  

J. C. SCARBOROUGH ET AL. V. AMERICAN NATIONAL INSURANCE 
COMPANY. 

(Viled 12 April, 1916.) 

1. Insurance, Life-Death by Execution-Policy-Interpretation. 
Whether stated in a policy of life insurance sued on or not, the policy 

itself does not contemplate the risk of loss against the death of the insured 
administered by the law as the punishment for the commission of a capital 
felony, for such maturity thereof would be in consequence of an act in 
contravention of sound principles of public policy as well as good morals. 

2. Same-Noncontestable Clause. 
The noncontestable clause in a policy of life insurance refers to the 

contract entered upon in accordance with its tenns, and where the insured 
has been put to death under sentence of the law the insurer may plead 
this in defense of payment, notwithstanding the noncontestable clause. 

CIVIL ACTION to recover on a lifc insurance policy, tried at  September 
Term, 1915, of DUEHAM, before 0. TT. Allen, J .  There was a verdict 
and judgment for the plaintiff. Defendant appealed. 

iUanning, Everett d2 Kitchin for plaintif. 
McLendon & Hedrick for defendant. 

BROWN, J. The defendant insured the life of Willie Bell, payable 
to  his mother, Kitty Bynum, with right to change the beneficiary. The 
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plaintiffs are the beneficiaries and are entitled to recover if the policy 
is in force. Willie Bell, the insured, was electrocuted on 8 July, 1915, 
in  accordance with the sentence of the law. for the crime of murder- 
The policy contains no provision stipulating either for or against the 
liability of the company i11 the event the insured's life was taken in 
punishment for the violation of the laws of the State. The policy 
does, however, contain this provision: "This policy shall be iizcontest- 
able after two years from its date of issue for the amount due, pro- 

vided premiums have been duly paid, except for fraud." 

(354) Upon the facts stated, the only question presented on this ap- 
peal-is, Does an ordinary life insurance policy, in the absence 

of any provision in  regard thereto, insure against death by act of t h ~  
law administered as a punishment for the commission of a capital felony? 

We do not think that the parties to the contract contemplated such 
an extraordinary risk, or that the terms of the policy include it. If 
such a stipulation had been inserted in the policy, it would be insurance 

A " ,  

against the commission of crime, and void as against sound principles 
of public policy. 

This identical case, as far as our researches show, was first dccided 
by the House of Lords in the case of Amicable Insurance Society 1 ) .  

Bolland,  2 Dow and Clark, page 1,  known as the Fauntleroy case. It 
was then held by the House of Lords that though the policy did not 
contain an exception of the liability of the insurer, in the event the 
assurer came to his death by the hands of the law the exception would 
be implied, for the reason that an express contract for liability in such 
event would coiitravcne sound principles of public policy as well as 
good morals. 

The doctrine asserted in the Fuw.mtleroy case, that death by the hands 
of public justice for the commission of crime avoids a contract of life 
insurance, is said by the Supreme Court of Alabama never to have 
been questioncd, though the case itself may have led to the very general 
introduction of the exception into policies. K n i g h f s  of the Golden 
Rule  v. Ainswor fh ,  71 Ala., 447. 

As is said in that case: "The extinction of life by disease or by acci- 
dent, not by suicide voluntary and intentional by thc assurd, whilc 
in his senPes, is the risk intended; and i t  is not intended that, withont 
the hazard of loss, the assured may safely commit crime." Bliss on 
Life Ins., secs. 242, 243; Vance on Life Ins., p. 524. 

This question was decided by the Supreme Court of the IJizitcd 
States in the well known case of McCue v. Northwestern L i fe  Ins.  Po., 
223 U. S., 234, and in the case of Burt v. I i f e  Tns. Co., 187 IT. S., 361. 

111 the former case i t  is stated: "The question was before this Court 
in  Burt v. Union Central Life Ins .  Co. I n  the policy passed on, as in  
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Seaanonouc~ v. I~sunan-tit Co. 

the policy in the case at  bar, there was no provision excluding dcath by 
the law. I t  was decided. however. that such must be considered its 
effect, though the policy contained nothing covering such contingency. 
These direct questions were asked : 'Do insurarrce policies insure against 
crime? I s  that a risk which entc.rs into and becomes a part of the con- 
tract?' And, answering, after discussions, wc said: ' I t  cannot be that 
one of the risks covered by a contract of insurance is the crime of the 
insured. There is an implied obligation on his part to do nothing to 
wrongfully accclerate the maturity of the policy. Public policy forbids 
the insertion in a contract of a condition which would tend to 
induce crime, and as it forbids the introduction of such stipula- (355) 
tion, i t  also forbids the enforcement of thc contract under circurn- 
stances which cannot be lawfully stipulated for.' " 

I n  Ritter a. MuLuul L i f e  Tns. Co., 169 U. S., 139, it was held that a 
life insurance policy takcn out by the insured for the benefit of his 
estate was avoided when one of sound mind intentionally took his life, 
irrespective of the qucstion whether there was a stipulation in the 
policy or not, arid the conclusion was based, among other considerations, 
upon p ~ ~ b l i c  policy, the Court saying: "A contract the tendency of which 
is to cndangcr the public interest or injuriously affect the public good, 
and which is subversive of sound morality, ought never to receive the 
sanction of a court of justice or be made the foundation of its judg- 
ment." R i t t w  11. Mutual  L i fe  Tns. Co., supra; Sup. Corn. Knigh f s  of 
Golden Rulr 11. Ainsworth, supra; P l u n k ~ t  v.  Sup.  Com. I .  0. H., 105 
Va., 643; IIartmnr~ o. Keydone Ins. Go., 21 Pa. St., 466; Tl'opkins v. 
Xorthwestern T,ife Ins. Co., 94 Fed., 729; Bloom v. P r a d d i n  Ins.  Go., 
'97 Ind., 478. 

The incontestable clause in this policy does not prevent the defendant 
from setting up the defense interposed in this action. 

By thc use of the term "incontestable" tlle parties must necessarily 
mean that the provisions of the policy will not be contested, and not 
that  the insurance company agrees to waive tlle right to defend itself 
against a risk which it never contracted to assume. I n  Collins v. 
Metropolitan Life Ins.  Co., 27 Pa. Super. Ct., 345, the Court in a case 
precisely like the one at  bar, in  construing the incontestable clause, used 
the following language: "By its terms i t  is not the claim prcscnted 
by the insured, irrespective of the cause of dcath, which is made incon- 
testable; i t  is merely the validity of thc policy as an obligation binding 
upon the company." 

The only case that at  all militates against our conclusion is Collins v. 
Ins .  Co., 232 Ill.; but that decision seems to be based upon a provision 
of the State Constitution declaring that no conviction shall work a cor- 
rnpiion of blood or forfeiture of estate. I t  is not necessary that we 



I N  T I l E  SlJPREME COURT. 1171 

should discuss that case except to say that we do not regard it as a pre- 
cedent to be followed. Those cases which are based upon statutes of 
descent and dower and the like, such as the Owens case, 100 N. C., 240, 
have no application where the liability grows out of contract of in- 
surance. 

Upon the agreed statement of facts, the judgment of the Superior 
Court is reversed. Let judgment be entered in the court below in  favor 

Reversed. 

Cited: Jolley v. Ins. C'o., 199 N.C. 271, 772 (2cc) ; Mills v. Ins. Co., 
210 N.C. 442 (2cc). 

COUNTY OF GUIJ2'ORD ET nr,. v. W. C. PORTER ET AL. 

(Filed 19 April, 1916.) 

1. Decds and Conveyances-Counties-I'ublic Square-Reservations-%- 
entry-Obstructions-Easements. 

A reservation in a d e ~ d  of lands to a coixnty, that they shall be nsed 
only as a part of a public square, and that the grantors, their heirs and 
assigns, shall have the right to enter thereon and remove buildings and 
obstructions placed thereon which are inconsistent with the title con- 
veyed, is not that of an easement retained by the grantor in the lands, but 
only conservative of the dedication in the conveyance. 

2. Appeal and Error-Superior Caul-ts-Judgments-Second Appeal-&+ 
vicw-Deeds and Conveyances-Reservations. 

Where the question presented on appeal is whether the judgment entered 
in the Superior Court is in accordance with the former decision on appeal 
in the same cause of action, the former decision of the Supreme Court 
will not be reviewed; and on this appeal the judgnlcnt of the Snl~erior 
Court is affirmed, except as to paragraph 6 thereof, which is modified in 
accordance with the syllabus next preceding this. 

APPEAL from CZ'LILP, J., at January Ter~ii, 1916, of GUILF~RRD, hy all 
parties except the heirs of Porter and Caldwell. 

The question presented is as to whether the judgment entered in the 
Superior Court conforms to the decision rendered by the Supreme Court 
on a former appeal of the same cause of action, the judgment herein 
appealed from reading as follows: 

of the plaintiff against the defendant for the sum of $11.40, the sum 
tendered by the defendant and refused by the plaintiff. All the costs of 
this Court and the Superior Court will be taxed against the plaintiff. 
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Now, on considering said opinion of the Supreme Court, i t  is ordered, 
considered, and decreed by the court: 

I. That the land embraced in the deed from William A. Caldwell and 
wife, Rachael D. Caldwell, under date of 5 February, 1873, to the board 
of commissioners of Guilford County, and referred to on tho map herc- 
inafter made a part of this decree as "from Caldwell," was conveyed to 
and is held by the county of Guilford on condition that the said lot be 
used by the county of Guilford as a public square and be forever ktpt 
open for that purpose, and should any building or structure of any 
character inconsistent with said purpose be erected thereon, the said 
party of the first part, his heirs or assigns (meaning W. A. Caldwell, 
now deceased, his heirs or assigns), may enter upon the land aforesaid 
and abate and remove any and all buildings or parts of buildings in- 
consistent with its use as aforesaid. 

IT.  That the condition aforesaid contained in the dred from William 
A. Caldwell and wife, Rachael D. Caldwell, to the board of commission- 
ers of Guilford County is valid and subsisting and enforcible against 
tho county of Guilford by the defendants, Mary E. Caldwell, W. A l .  

Caldwell, and Lizzie Caldwell Johnson, their heirs and assigns. 
111. That the land embraced in the deed from W. Clark (358) 

Porter under date of 5 February, 1873, to the board of commis- 
sioners of Guilford County, and referred to on the map hereinafter 
made a part  of this decree as "from Porter," was conveyed to and is 
held by the county of Guilford on condition that the said lot be used 
by county of Guilford as a public square and be forever kept open for 
that purpose; and should any building or structure of any character in- 
consistent with said purpose be erected thereon, the said party of the 
first part, his heirs or assigns (meaning W. Clark Porter, his heirs or 
assigns), may enter upon the land aforesaid and abate and remove any 
and all buildings or parts of buildings inconsistent with its usc as afore- 
said. 

TV. That the condition aforesaid contained in the deed from W. 
Clark Porter to the board of commissioners of Guilford County is  valid, 
subsisting, and enforcible against the county of Guilford by the defend- 
ants W. C. Porter, Waldo Porter, Logan Porter, and Ruth Porter 
Adams, thcir heirs and assigns. 

Q. That so long as the county nses these two lots as a public square 
the easement is intact. There is no obligation in thr conveyances that 
these lots should be a part of the court1.1onse lot. 

VI. That the word "assigns" as used in paragraphs I and 111 dws 
not give to the defendants Barker and Sockwell any special, particular, 
o r  distinctive rights in the two lots hereinbefore mtntioned because of 
their ownership of the two lots designated on the i m p  and marked 
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"Barker and Sockwell," such rights as they and their assigns have to 
perpetual enforcement of the restrictitons above set forth attaching to 
the lots from Caldwell and Porter, to wit, that they shall be used by the 
county as a public square, being such only as may exist in common w i ~ h  
thc other defendants, Barringer, Bynum, and Cooke, this heing in the 
nature of a general right or interest, if it exists a t  all, and not special. 

VII .  That the defendants Cooke, Bynum, and Barringer are ad- 
judged to hare no separate and special rights in and to the easements in 
the land marked "from Caldwell" and "from Porter" by reason of their 
having purchased by mesne conveyances the western portion of the lot 
marked on the map "from Gorrell." 

VII I .  That the portion of the present courthouse square conveyed to 
the county of Guilford by Hopkins, Gorrell, Hinton, and Staples is 
owned by the county of Guilford in fee simple, free from any right, title, 
interest, or easement in the defendants or any 03 them. 

IX. That for the purpose of preserving and making certain the 
terms of this decree and the rights of the parties, the map of the locus in, 
quo prepared by E. W. Myers, engineer, and made a part of the printed 
record in  this case on appeal to the Supreme Court, is hereto attached 
and made a part of this decrec, and the clerk of this court is here- 
by ordered to certify this dwree, with copy of the map attached, (359) 
to the register of deeds of Guilford County, to the end that the 
same may be by him recorded i11 the office of the register of deeds of 
Guilford County. 

X. That defendants recover of the county of Guilford the costs in 
this action, excluding the costs in the Supreme Court, to be taxed by the 
clerk of this court. E. B. CLINE, 

Judge Presiding. 

-2ccompanying this statement is a corrected map made since the 
former appeal was decided. 

John N .  Wilson for Cudford County. 
Manly, Hendren & Wombla for Porter and Caldwell heirs. 
W.  P. Bynum and K k g  & Rimball for defendants. 

CLARK, C. J. This is tht. third appeal in this case. The former 
appeals are reported 167 N. C., 366, and 110 N. C., 310, where the facts 
are fully set forth (together with the map), and they need not be re- 
peated here. The only question prcscnted is as to thc construction of 
our opinion in the last named case. That decision could not be re- 
viewed on this new appeal. Construing that decision, we are of opinion, 
without again giving our reasons, that the judgment entered below 
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should provide substantially as follows: Paragraphs I, 11, 111, IV, V, 
VII ,  V I I I ,  I X ,  and X of the judgment sent up in the record are ap- 
proved. I n  lieu of paragraph VI, which alone we set aside, the judg- 
ment should express the provision as follows: "The word (assigns' as 
used in paragraphs I and I1 does not give the defendants Barker and 
Sockwell any rights in  the two lots above mentioned, or in any other 
respect, because of their ownership of the two lots marked on the map 
'Barker and Sockwell.' " 

We are of opinion that the rights as to the two lots marked "from 
Caldwell" and "from Porter" which the decree recognizes as outstanding 
respectively in  the heirs of said Porter and of said Caldwell only, are 
not strictly an "easement," but rather rights under a "dedication to a 
public use," under which there was reserved to Caldwell and to Porter, 
respectively, and their heirs and assigns (of such right) merely the 
right to enter on either of said two lots to remove therefrom any build- 
ings placed thereon, respectively, as shall be "inconsistent with its use as 
a ~ u b l i c  square." 

This is not the case where the owner of land lays it off into squares and 
streets and sells lots facing thereon. I n  such case, if the squares and 
streets have been accepted by the town, it is a dedication thereof, and 
the lots are sold with reference thereto, and this is a part of the contract. 

Conrad v. Land Co., 126 N. C., 776; Bazlliere v. Shingle Co., 150 
( 360 )  N. C., 627; Green, v. Miller, 161 N. C., 24. But here the county 

bought these two lots from Porter and Caldwell without any re- 
striction, save that as to these two lots the vendors or their assigns could 
enter thereon and remove any buildings placed on said lots inconsistent 
with their use as a public square. There was no other right given to the 
vendors, nor any reservation in favor of the other lots held by them 
which have since passed to Barker and Sockwell or any one else. 

Neither is such interest in Caldwell and Porter, as to the lots con- 
veyed to the county a "reversion," for the reservation in  the deed does 
not provide for a defeasance or forfeiture of the lots if such buildings, 
inconsistent with its use as a public square, areaerected thereon, but 
merely reserves the right to the heirs of Caldwell and of Porter respect- 
ively, or their assigns, to "enter thereon and remove such buildings." 

With this modification of paragraph VI, the judgment now appealed 
from is affirmed. The costs of this appeal will be taxed against all the 
defendants who are appellants. 

Modified and affirmed. 

Cited: Ba,&er v. Ins. Co., 181 N.C. 268, 269, 270, S. c.; Gudford v. 
Bynum, 181 N.C. 289, 290, 8. c. 
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J. W. CA4TES v. R. J. HALL, G. M. BROOKS, AND G. KERNODLE, 
COPARTNERS. 

(Filed 19 April, 1916.) 

1. Partnership-Torts-Individual Liability-Automobiles. 
A partnership is liable for the tort of one of its members committed 

in the scope and course of the partnership business which proximately 
causes injury to another, as  in this case, where the partnership owned a 
garage and let out automobiles for hire, to be run by the partners or 
chauffeurs supplied by them, and a passenger on a car is injured by the 
negligence of one of the partners acting as  chauffeur on the occasion. 

2. Automobiles - Carriers of Passengers - Negligence-Rule of Prudent  
Man. 

Those furnishing automobiles for hire with themselves or others a s  
chauffeurs are  held to that  degree of care in hauling passengers required 
of a common carrier, or that  which is commensurate with the risks inci- 
dent to the occupation, according to the rule of the prudent man. 

3. Same-Gratuitous Service. 
Those who engage in the occupation of transporting passengers by auto- 

mobile for hire are  not relieved of the duty that  their chauffeur shall 
exercise the full care required of common carriers of passengers, because 
of the fact that  a t  the time complained of the passenger who received a n  
injury caused'by the negligence of their chauffeur was being carried 
gratuitously, for their liability is the same as  if compensation had been 
paid them. 

4. S a m e A p p e a l  and Error. 
Where one partner, in the business of transporting passengers by auto- 

mobile for hire, gives, gratuitously, the use of an automobile to the city 
for a special occasion, and a representative of the city is injured by the 
negligent driving of the automobile by the other partner while riding 
therein, i t  is reversible error for the trial judge, in  the suit by the insured 
party for damages, to make the defendant's liability depend upon an issue 
as  to whether the plaintiff procured the use of the automobile for a valu- 
able consideration. 

8. Pleadings-Automobiles-Carriers of Passengers-Gratuitous Service- 
Negligence. 

Where the complaint in a n  action to recover damages'for a personal 
injury alleged to have been caused by the negligence of the carrier of 
passengers by automobiles for hire alleges that  the transportation was 
for a valuable consideration, and, further, that  the injury was received 
through the negligent and reckless driving of the car by a member of the 
firm furnishing it ,  the allegations are  sufficiently broad to cover either 
aspect of the demand, and to sustain a verdict, though the services ren- 
dered a t  the particular time were gratuitous. 

APPEAL by plaintiff f r o m  0. H. Allen, J., at  September Term, (361) 
1915, of ALAMANCE. 

419 
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Civil action instituted to recover damages for alleged negligence of 
defendants, a partnership, in operating an automobile whereby plaintiff, 
a passenger in  the machine, received painful and serious injuries. On 
denial of liability, issues were submitted and verdict rendered thereon 
as follows : 
1. Did the plaintiff, J. W. Gates, on 29 July, 1913, for his own use 

and for a valuable consideration, procure his passage in an automobile 
belonging to the defendants, as alleged in  the complaint? Answer: "No." 

2. Was the plaintiff injured by the negligence of the defendants, as 
alleged in  the complaint ? Answer : 

3. What damage, if any, is the plaintiff entitled to recover? An- 
swer : 

There was judgment for defendants, and plaintiff excepted and ap- 
pealed, assigning for error chiefly the ruling of his Honor that a verdict 
for defendant on the first issue would be decisive of plaintiff's right - to 
recover. 

J.  H.  Veraon, W. S. Coulter, E. 8. Parker, Jr., for plaintiff. 
E. S. W. Darneron, Long & Long, and J .  Dolph Long for defendants. 

HOKE, J. There was evidence on the part of plaintiff tending to show 
that, on 29 July, 1913, defendants R. J. Hall, G. M. Brooks, and G. A. 
Kernodle were copartners owning or operating a garage in the city of 
Burlington, N. C., letting out automobiles for hire to be run by the 

partners or drivers supplied by them, and, on said day, plaintiff 
(362) and another, one W. D. Foster, hired from them a machine at  an 

agreed price and plaintiff and two or three other passengers were 
going out on the road towards Gibsonville to meet the Governor, who was 
supposed to be in the county inspecting the roads with a view of desig- 
nating the apportionment of certain moneys available for good road 
purposes; that the car on the trip was being driven by G. A. Kernodle, 
one of the defendants, and not having met the Governor, for some rea- 
son, on the return trip was run by said defendant at  a reckless rate of 
speed, and so negligently that, in the wrongful effort to pass another 
car in front, on a narrow piece of road, he struck the said car and then 
ran down an  embankment into a meadow, colliding with a stump or 
tree, breaking several of plaintiff's ribs, and giving him other painful 
and serious bruises on the head and back, from which he still suffers and 
from which he was confined many months i n  a hospital and has had to 
procure necessary medical treatment, etc., at a cost of something like 
$2,000, etc. 

Defendant denied that there was any contract of hiring by plaintiff 
or any one for him; alleged that the car had been donated to the Cham- 
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ber of Commerce for that day to "boost the town," etc., and that plain- 
tiff was the representative of the body, and, as such, was in  the car at  
tllc time with two others who were there on plaintiff's invitation. 

There was evidence in support of defendant's position, and he testified, 
also, that the effort to pass the car in front was undertakcn by direction 
of the plaintiff. This was denied by plaintiff. 

On these, the facts relevant to the question as now presented, we are 
of opinion that it was reversible error to hold that a verdict against 
plaintiff on the first issue was necessarily decisive of his right to recover. 

On authority apposite to certain phases of the testimony i t  is held 
that a partnership is liable for the tort of one of its members committed 
i n  the scope and course of the partnership business. Ilall v. Younts, 
87 N. C., 285; Mode v. Pedand,  93 N.  C., 292; Principles of Partner- 
ship by Parsons, see. 139 ; George on Partnership, p. 242 ; Hale on Torts, 
p. 167. That defendants may be considered public carriers of pas- 
sengers and held to a high degree of care in  respect to their duties as 
such: Shepherd 11. Jacobs, 204 Mass., 110; Primrose v. Casualty Co., 
232 Pa. St., 210; Srwari. v. Perkins, 73 Kansas, 553; Benner Livery Co. 
v. Russon, 58 Ill., App., 1 ;  6 Cyc., pp. 364-533 and 5 3 G a  degree of 
carc commensurate with the duties they havc undertaken, and influenced 
and determined by reference to the hazar* incident to the occupation, 
and the machines and  neth hods employed in carrying i t  on, the recog- 
nized principle as to machines being that the more dangerous the char- 
acter ('the greater the degree of care and caution required in their use 
and operation." Tudor v. Bowen, 152 N. C., 441 ; Marnble v. R. R., 142 
N. C., 557; Indiarrapolis, etc., R. R. v. Hoest, 93 U.  S., 291; Stcumboat 
Co. v. Kirrg, 57 U. S., 469; 2 Ruling Case Law, title "Automo- 
biles," p. 1189. I n  Mumblr's case it was held, among other (363) 
things, that "a carrier is required to use that high degree of care 
for the safety of the passengers which a prudent person would use in 
view of the nature and risks of the business." And, speaking to the 
same position, in  Filzgerald 27. R. R., 141 N. C., 530, i t  was held: "They 
(the employees of the company) were, therefore, charged with a high 
degree of care in  this respect. This statement imports no infringement 
on the doctirne which obtains with us that there are no degrees of care 
so far  as fixipg ~espons ib i l i i~  for negligence is conccrncd. This is true 
on a given state of facts, and, in the same case, the standard is always 
that care which a prudent man should use under like circumstances. 
What such reasonable care is, however, does vary in different cases and 
under different conditions, and the degree of care required of one whose 
breach of duty is likely to result in serious harm is greater than when 
the effect of such breach is not near so thrcatening." 
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And on the question more directly involved in the appeal the decided 
cases here and elsewhere are to the effect that the distinction as to the 
liability of carriers in cases of passengers for hire and those carried 
gratuitously docs not prevail as in the cases of common carriers of goods, 
but the same degree of care is exacted in the one case as the other. 
McNeill v. R. R., 135 N. C., 682; Benner Livery Co. v. Busson, supra; 
Indianapolis Traction Co. v. Kluitschy, 167 Ind., 598; Lemon v. Cans- 
lor, 68 Mo., 340; Gillenwater v. R. R., 5 Ind., 339; Hale on Bailments, 
p. 497; 6 Cyc., 544. 

I n  McNeill's case the Court cites with approval from Lemon v. @am- 
lor the statement of the uosition as follows: "This we think was suffi- 
cient to authorize the instruction. The principle announced in it, that 
although plaintiff might have been a gratuitous passenger, such fact con- 
stituted no defense, is supported by all the authorities which have come 
under our observation. While in some of them intimations are made 
that in the case of a gratuitous passenger the carrier may only be liable 
for gross negligence, i t  has not bcen held in any of them that such fact 
will exempt the carrier from all liability. On the contrary, the weight 
of authority favors the doctrine of holding the carrier of passengers to 
the same degree of diligence in all cases where one has been received as 
a passenger, on the principle that "if a man undertakes to do a thing to 
the best of his skill, when hi8 situation or profession is such as to imply 
skill, omission of that skill is imputable to him as gross negligencc.' " 

I n  Traction GO. v. Klui f schy ,  s ~ ~ p r a ,  i t  was held: "Carriers are lia- 
ble to passengers for negligence resulting in damages, though the car- 
riage is 'gratuitous,' " and, further, "When an officer of a street railway 
company, on behalf of such company, invited a visiting order, composed 

of women of whom plaintiff was one, to take a free trolley ride in  
(364) one of such company's cars, the acceptance of such invitation by 

taking passage on the car constituted the plaintiff a passenger." 
I n  Hale on Bailments, p. 497, the author states the position as fol- 

lows: "In one respect there is a striking difference between the liability 
of common carriers for goods and the liability of public carriers of 
passengers for injuries to a passenger. As has been seen, where goods 
are carried gratuitously the carrier is not regarded as a common carrier, 
but is simply a private carrier, and liable, as a mandatory, only for gross 
negligence. Rut in respect to public carriers of passengers, public 
policy has imposed an entirely different rule. Even though such passen- 
gers are carried gratuitously, if they have been acccpted by the carrier 
as passengers, all the extraordinary liabilities of the relation attach. - 
IIaving admitted him to the rights of a passenger, the carrier is not 
permitted to deny that he owes to him the duty which, as carrying on a 
public employment, he owes to those who have paid him for the service." 
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Applying the principle, we are of opinion that, whether plaintiff hired 
the car from one of the partners or whether he was riding in a car which 
was donated by the partnership for free service and was being operated 
a t  the time by one of the partners in pursuance of this arrangement, in 
either event hc was to be considered a passenger, and is entitled to have 
his rights determined in that view of the case, and, as stated, it consti- 
tuted reversible error to make the question of a contract for hire con- 
clusive on the subject. There is nothing in  eithcr Linvllle u. Nissen, 
162 N.  C., 95, or in Power Co. a. Engineering Go., Supreme Court N. Y., 
401, to which we were cited, as we understand them, that in any way 
militates against this view. I n  Nissen's cusc it was held that, on the 
facts as there presented, the owner of an automobile could not bc prop- 
erly held responsible for tort of his infant son, who had taken his father's 
machine out for a run without his permission and contrary to his express 
directions. And in the Power. case it was held that il defendant corpora- 
tion, engaged in the business of surveying land, could not be held liable 
for negligence in operating a car which had been takcn out and used by 
certain officers of the corporation on a pleasure trip of their own, in no 
way connected with the company's business and which it had in no way 
authorized and sanctioned. The cases are made to rest on the position 
that the machines, at  the time, were not being used in the owner's busi- 
ness or with his authority or consent, and do not apply where, according 
to defendant's own evidence, i t  was being operated at the time by one of 
the  partners and coowners, and under ail arrangement with another of 
the partners that the machine was donated for free service of the town. 
The objection that the allegations of the defendant are not sufficient to 
present the case in any other aspect than that of a hiring cannot be 
sustained. True, the plaintiff alleges that there was a hiring, and 
offered evidence in support of his allegations; but the complaint, (365) 
after alleging that the defendants were a copartnership, owning a 
garage and letting their machines for hire, contains averment, in general 
terms, "That plaintiff, while a passengw riding in an automobile furn- 
ished by defendants and driven by Q. A. Kernodle, one of the partners 
and owners, was injured by the negligent and reckless rnanner in which 
hc operated the car." The allegations are sufficiently broad to cover 
either aspect of the demand, and the objection must be overruled. 

Plaintiff is entitled to a new trial of the cause on issues properly 
determinative of his rights, and it is so ordered. 

New trial. 

Cited: Campbell v. Casualty Co., 212 N.C. 69 (3cc). 
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R. M. CARDWELL v. NORFOLK -4ND WESTERN RAILWAY COMPANY. 

(Filed 19 April, 1916.) 

1. Water  and  Water-courses-Surface Waters-Diverting Flow-Damages. 

The upper proprietor is liable to the lower one for the damages caused 
to the latter's land by changing the direction of the flow of the surface 
water on his own premises; and where a railroad company thus causes 
damages to the land of the lower proprietor by changing the location of its 
culverts, it is liable for the consequent damages, without reference to the 
question of care or skill in the construction of its roadbed, side ditches, 
and culverts. 

2. Same-Railroads-Change of Culverts-Statutes. 
Where a railroad company has constructed its roads with culverts and 

ditches, and thereafter makes a change in the culverts so as  to divert the 
flow of surface water, to the damage of the lands of the plaintiff, the lower 
proprietor, the five-year statute of limitations, Revisal, see. 394 ( Z ) ,  begins 
to run only from the time the change was made which caused the damages 
complained of. 

3. SamcTorts-Diminution of Damages. 

Where damages sound in tort and do not arise by contract, the rule 
that  the plaintiff is required to reasonably reduce the amount of his 
damages docs not apply; and where a railroad company has wrongfully 
diverted the flow of water upon the lands of the lower proprietor, the 
latter is not required to go to the expense of cutting ditches on his land 
to carry off the water to reduce the amount of damages being caused to 
his lands. 

APPEAL by defendant from Cline, J., at November Term, 1915, of 
ROCKINGHAM. 

J .  M. S h a r p  and Manly, Hendren & Womble f o r  p l a i d i f f  
H. R. 8 c o t t  and Iiing & K k b a l l  f o r  defendant. 

(366)  CLARK, C. J. This is an action for damages to land and crops 
caused by the defendant collecting surface on the upper 

side of its roadbed and diverting i t  through culverts and emptying it on 
the plaintiff's bottom-land. The plaintiff admits that the water from 
three of these culverts flows into ditches which carry it into the plain- 
tiff's main farm ditch, and thence into the riuer, without damage. But 
he alleges that the other three culverts empty the water on the plaintiff's 
bottom-land, where there are no ditches, and that this diversion thus 
drowns out 17 out of 54 acres thereof. 

T h e r e  is evidence that prior to the spring of 1912 this water had done 
no substantial damage to the plaintiff; but that in that year the de- 
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fendant repaired and improved its roadbed by enlarging its ditch on the 
upper side of its roadbed and replacing the culverts referred to with 
much larger culverts, whereby much of the water which had theretofore 
been retained in the ditches on the upper side until it had soaked in or 
evaporated was turned upon the plaintiff's land to its injury, the effect of 
the change being to greatly increase the quantity of the water and its 
velocity. The contention of the plaintiff is that these three culverts 
were not placed at  the nstural drainways, but were arbitrarily located 
by the defendant for its own convenience, and thus the water which 
would have gone in another direction was diverted and turned upon the 
plaintiff's land. The railroad bed was built in 1889, but this change, 
whereby the increased flow of water was diverted and turned upon the 
plaintiff's land and crops, occurred in 1912. 

These allegations of fact were controverted by the defendant, but upon 
the issues submitted to the jury they found, upon competent evidence, 
that the defendant wrongfully and negligently diverted this surface 
water from its natural course and threw it upon the plaintiff's land, 
causing thereby damages of $500 to his crops (which the court, with the 
plaintiff's consent, reduced to $250), and assessed the permanent dam- 
ages at  $1,275, which the court, with the plaintiff's consent, reduced to 
$1,000. 

I t  is well settled in this State, as in many others, that no one has a 
right to collect surface water upon his own premises and to so change the 
grade or surface thereof as to cause surface water thereon to flow in a 
different direction. As it has often been expressed, the upper proprietor 
"may accelerate but cannot divert" the flow of surface water to the dam- 
age of his neighbor, without being responsible therefor. Hocutt v. R. R., 
124 N.  C., 214; Rice v. R. R., 130 N. C., 377; Davis v. Smith, 141 N. C., 
108, and cases cited to above in Anno. Ed.;  Brown v. R. R., 165 N. C., 
396; and there are many others in our Reports. Also, see 40 Cyc., 645, 
646, and 647. 

This is not a question as to care and skill in the construction of the 
defendant's roadbed, side ditches, and culverts for the proper 
drainage of its right of way, but whether by the location of its (367) 
culverts the defendant has wrongfully diverted the flow of water 
and thereby injured the plaintiff's lands and crops. 

The principal question seems to be as to the statute of limitations. 
By Re~isal ,  394 (2), i t  is provided that no action shall be brought 
agqinst a railroad company "for damages caused by the construction of 
said road or the repairs thereto unless the action shall be commenced 
within five years after such cause of action accrues." But this does not 
apply where there has been such addition to or change made in the road- 
way as to increase the damage inflicted by the diversion or the ponding 
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back of water. I n  such case the five years statute runs only from such 
increase in  the obstruction or diversion, which in this case was in 1912, 
and the action was begun in August, 1913. Barcliff v. R .  R., 168 N. C., 
270, and cases there cited. 

The defendant further contends that though the railroad company 
may have diverted the natural flow of the water to the damage of the 
plaintiff, the lower proprietor, the defendant here could rely upon the 
defense that the plaintiff could have reduced his damages by cutting 
drainage ditches thereon. But this principle applies only in cases of 
breach of contract where the party who has sustained damage thereby 
can by proper steps reduce the damages. I t  does not apply to cases of 
tort. Waters v. Rear, 168 N.  C., 246; Barcliff v. R .  R., supra. The 
lower proprietor is not required to avoid damages to his land by digging 
ditches at  his own expense to carry off the surface water wrongfully 
diverted from its natural flow by the upper proprietor to his damage. 
Roberts v. Baldwin, 155 N. C., 281. The damages awarded embrace the 
cost of such additional ditching made necessary by the wrongful act of 
the defendant. This renders i t  unnecessary to consider the ground of 
the plaintiff's appeal or the other exceptions in the defendant's appeal. 

No error. 

Cited: Borden v. Power GO., 174 N.C. 74 (3cc) ; Yowmans v. Hender- 
sonville, 175 N.C. 579 (31) ; Bhaw v. Greensboro, 178 N.C. 429 (31) ; 
Ragam v .  Thomasville, 196 N.C. 262 (2cc); Peacock v. Greensboro, 
196 N.C. 416 (2cc). 

EFFIE GRIMES v. POLLY ANDREWS. 

(Filed 19 April, 1916.) 

Appeal and Error-Costs-Defense Bond-Ejectment-Statutes. 
The defense bond and the sureties thereon, in an action of ejectment, 

Revisal, sec. 483, are liable to the amount of the bond for the costs in the 
Supreme Court on appeal as well as those incurred in the Superior Court. 

Momon- in this cause in the Supreme Court by plaintiff for judgment 
against Harry Skinner and J. F. Pollard, sureties on defense bond in 
action of ejectment under Revisal, see. 453, for the costs of the Supreme 
Court. 

(368) Julius Brown for plaintiff. 
Harry Xkinner, Albion Dunn, L. G. Cooper f0.r defendant. 
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BROWN, J. The condition of the defense bond in an action for thr. 
recovery of real property is "that the defendant pay to the plaintiff all 
such costs and damages as the plaintiff may recover in the action," etc. 
The statute requires defendant to give such bond as a. condition prece- 
dent to filing an answer. - 

I t  is not questioned that the bond secures the costs of the Superior 
Court. We are unable to comprehend why i t  does not cover costs of the 
Supreme Court as well. The language of the  statute is plain, unequivo- 
cal, comprehensive, and covers a71 costs the plaintiff may recover. Thr1.e 
seems to be no room for construction. I f  the I~g is la tu rc  had mcrant 
otherwise, it would have said so. We think the point is settled adversely 
to  the respondents by the decision in K e n n ~ y  u. IZ. IZ., 166 N. C., 566, in 
a well considered opinion by Mr. dusficc Wa7Xw. 

A similar ruling is made by the Supreme Court of Mississippi upon 
a statute like ours. M a r t i n  a. Kelhy, 59 Miss., 664, in which the Court 
says: "The surety is not only liable for the costs of the court b~low, 
but of this Court, also." 

I n  Tennessee the Supreme Court held that upon a bond "conditioned 
to pay all costs and damages," the sureties are liable for the costs of the 
appellate Court as well as thosf of thc court below. R o w m n  71. Hur-  
man, 35 S. W., 1020. 

To same effect is H ~ n d r i c l c s  v. Carson ,  97 Tnd., 246, whercin it is held 
that a bond of nonresident given in the Circuit Court to secure all costs 
covers costs of appellate Court. In  that case the Court wrll says r 
"The case in the Supreme Court was the same 'action' that had bem 
commenced in the Circuit Court. The law gave the def~ndant  t h ~  right 
to appeal the case to the Supreme Court for final determination. 'L'hc 
proceedings in the Supreme Court wex a regular part of the legal pro- 
ceedings in  the action, and thr coifs accruing thercoii in the Suprcme 
Court were a part of the costs lcgitirnatcly accruing in thr action, ant? 
we think that i t  is within the letter and ipirit of the statute to hold that 
the bond of a nonresident plaintiff fo r  costs, 6lcd in the Circuit Court, 
covers the costs that accrued in the Snpremc Caul-t 011 an appeal of that 
action. Were a contrary rule of ronstruttion adopted, in such caws 
there would be no means of securing the costs acc~uing in the Suprern~ 
Court." See, also, S'mith 11. L o c i  ~uootl ,  34 Wis., 72 ; Trnocr 71. Nitholn ,  
7 Wend., 434; I lunn I ) .  flutlif, 1 Mich., 24. 

The respondent sureties are liablc for the pcnalty of tho bo11d oilly, 
$200, to be discharged upon payment of the costs of this Court a s  well 
as thosc recovered in Superior Court. 

Let judgment be entered accor.dingly. 
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(Filed 19 April, 1916.) 

1. Instructions-Erroneous in Part-Construect-Bills and N o t e e F r a u d  
-Appeal and Error. 

The corrwtness of a charge by the judge to the jury, free from objec- 
tion as  a whole, is not affected by the fact that a portion thereof, sepa- 
rately considered, is erroneous ; and where there is allegation and evidence 
that a note sued on has been procured by fraud, and the plaintiff is the 
holder by indorsement, and the judge in effect charges the jury that the 
burden was upon the plaintiff to prove that the instrument was complete 
and regular upon its face; that he became the holder before maturity 
without notice of the infirmity, in good faith for value; that the instru- 
ment was in fact regular upon its face, etc., the instruction will not be 
held as erroneous because a detached portion thereof seemed to put the 
burden upon the defendant. 

3. Instructions-Rcqucsted Prayers-IUlls and Notes-Fraud-Evidence. 
In an action upon a note by an indorsee, where fraud in its procure- 

ment is alleged, with evidence tending to support the allegation, it is not 
error for the trial judge to refuse to give special instructions correct in 
the abstract as to the circu~r~stances and bona fides of plaintiff's purchase, 
the credibility of the evidence, elc., when such were substantially em- 
bodied in the general charge; and it is IIrZd, the instructions asked in 
this case were not proper, there beinq no evidence that plaintiu purchased 
nnder such circumstances as would irnpliedly give him notice of the infirm- 
ity, it  appearing from the elidenee that he had no actual notice thereof. 

APPEAL by defendants from Cline, c J . ,  at  August Term, 1915, of 

Civil action to recover the anlount of a note executed for the purchase 
price of a stallion. 

The plaintiff is tlie indorsec of the note, and alleges the he purchased 
the same for full value brfore maturity and without notice of any defect 
or infirmity in  the note. 

Tlir defendants are the makers of the note, and they allege that  the 
note was procured by fraud and that  the plaintiff had notice thereof a t  
the time of his purchase of the same. 

The jury returned tlie following verdict : 
1. Was the execution of the note sued on procured by the false and 

fraudulent representations of the payees in the note, as alleged in  the 
answer? Answer: "Yes." 

2. Did the plaintiff purcliasr the said note in  good fai th before ma- 
tnrity, for a valuable consideration, and without notice of any  infirmity 
in  the note or defect i n  the title of the said Bridges &. Flo ra?  Answer: 
"Yes." 
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3. I n  what amount, if any, arc the tlcfendants indebted to the (370) 
plaintiff upon the note sued on? Ansmer: "335.34, with in- 
terest." 

Judgment was entered upon thc vcrdict in  faror of the plaintiff, arid 
thc defendants excepted and appealed and assigned the following errors, 
omitting those not relied on: 

I .  His  Honor erred in  instructing the jury as follows: ''f instruct 
you as a matter of law, after an inspection of the notc here, that i t  is 
regular upon its face; sccond, that he bccamc the holdrr of it before it 
was overdue, and without notice that it had been previously dishonored, 
if such was a fact; third, that he took it in good faith and for value." 

2. His Honor crred in instructing thc jury: "That udess they find 
the plaintiff had notice or knowledge that there was a vontest about the 
note when he bought it, that there would he a dcfeme made on the note, 
hc would be a holder in good faith." 

2. IIis Honor errcd in refusing to give defendants7 prayer for in- 
struction No. 1, as follows: "The court instructs thr  jury that where 
fraud in procuring the execution of thc note s~wd on is alleged, a11tl 
evidence offered tending to sustain it, tlrc circ~unistances and bong f id rs  
of plaintiff's purchase are the material questions in t l ~ c  controversy, slid 
both the issues and the credibility of the cvidmce offered tending to 
establish the position of either party in refe~*encc to i t  are for t h ~  jury." 

4. His  Honor erred in refusing defendants' prayer for instruction 
No. 4, which was as follows: "In passing upon the cpst ion of whethtbr 
the plaintiff has shown that he is such a ho lde~  in duc course, yon may 
consider the circumstances under which the notc \ \as obtained by him, 
the knowledge, if any he had, as to what the notc was given for, thc cir- 
cumstances and position of plaintiff when he took the note, his knowl- 
edge, if any you find he had, of the character of business conducted by 
Bridges &. Flora, his want of acquaintance with the makcrs of 111c uote, 
and all the surrounding facts and circumsiwnces, as yon may find froin 
the evidence, throwing or tending to throw light upo11 the bono fides of 
the transaction." 

TV. I". Carter for  plaintifl. 
W.  L. Reece and J .  H.  Folger f o r  defcndnnts. 

ALLEN, J. We would be conlpcllcd to order a new trial for error in 
the instruction to the jury quoted in the first assigninent of error if it 
stood alone, because, there being both allegation and proof of fraud in 
the execution of the note, the burden was thtn upon the plaintiff to 
prove that he was a purchaser for value before maturity and without 

429 
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notice of any defect or infirmity in the note, and this could not be de- 
clared as matter of law. 

(371) We must, however, consider and pass upon the charge as a 
whole, and when we do so wc find that the quotation is taken from 

the middle of a paragraph which reads as follows: 
"Now, the burden of this issue, I told you, is upon Mr. Cochran to 

satisfy you of that by the greater weight of the evidence. He  must 
show you that he is what we call a holder in  due course. Now, that 
means he must show you from the cvidcnce that the instrument is com- 
plete and regular upon its face. I instruct you as a matter of law, 
after an inspection of the instrument here, that it is regular upon its 
face; second, that he became the holder of it beforc it was overdue and 
without notice that it had been previously dishonored, if such was a 
fact ;  that means by protest or something (this note had not been dis- 
honored) that he became the holder of it, then before it was overdue, 
that is, before i t  came due; it came due 1 October, 1912, and he testifies 
that he became the holder of i% 20 November, 1910, two years beforc it 
became due ; third, that he took it in good faith and for value. H e  says 
that 11e took i t  in good faith for value, that is, he paid dollar for dollar 
for it in the trade of some young horses to Bridges & Flora; fourth, at  
the time i t  was negotiated to him he had no notice of any infirmity or 
defect in the title of the person negotiating it." 

I t  is clear when the whole paragraph is read that his Honor charged 
t l ~ r  jury that the burden of the second issue was upon the plaintiff to 
prow, first, that the instrument was complete and regular upon its face ; 
second, that he became the holder of it before i t  was due and without 
notice that i t  had been previously dishonored; third, that he took it in  
gooil faith for value; fourth, that at the time he bought it he had no 
notice of any infirmity or defect in the title of the person negotiating it, 
and that lie instructed them as matter of law that the instrument was 
regular upon is face. That this is the meaning of the charge is shown 
hty the instruction on this issue which he gave to the jury after their 
retirement, when they came back for further instruction, as follows: 

"I instruct you, on the second issue, if you come to it, that the burden 
of this issue is upon the plaintiff, Mr. Cochran; and if he satisfies yo11 
bp the greater weight of thc evidence that he bonght this note in good 
faith from those men out there at  Crawfordsville, Ind., before i t  was 
due, paid value for it, and had no noticc of any defect or infirmity about 
it, no notice of any clainl that these defendants were making at  the time 
--I say no notice at  the time or prior to that timc of any claim that they 
were making; that they intended to contest the note and refused to pay 
it, and set up a defense to it, or no notice of anything that would put him 
upon guard abont i t ;  if it was a straight, fair, open, aboveboard 
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transaction, he was acting in good faith, and took the note for value, 
before maturity, and without notice of any claim of theirs, that 
the note was falsely procured, and they were going to refuse to (372) 
pay it, then your duty would be to answer this second issue 'Yes'; 
otherwise, 'NO.' " 

We, therefore, conclude that the first assignment of error cannot be 
sustained. 

The second assignment of error is subject to the same objection, as it 
does not state all that his Honor charged upon the question of notice, 
and in this respect the charge is free from objection. 

The principles contained in  the instruction prayed for in the third and 
fourth assignments of error are in the abstract sound, but they were sub- 
stantially embodied i n  the charge; and if they had not been referred to, 
i t  would not constitute reversible error, because upon a careful exami- 
nation of the record we find nothing tending to show Bad faith on the 
part of the plaintiff or that he had notice of any defect in the note which 
he purchased. 

Thc plaintiff was a witness in his own behalf, and testified that he had 
paid full value for the note, before it was due, and that he had no 
notice of the claims of the defendants that it had been procured by 
fraud; that he required the payees in the note to indorse it, and that 
they were at  that time solvent; that he also made inquiry a t  the banks 
as to the solvency of the makers of the note; that afterwards the payees 
became insolvent, and for that reason he was prosecuting his action 
against the makers of the note, and he offered rridence that he was a 
man of good character. - 

The only circumstances which the defendants refer to in their brief 
tending to throw suspicion on the purchase of the note by the plaintiff 
is that he lived in the same town with the payees; that he was well 
acquainted with them; that he knew they were engaged in buying and 
selling horses, and that he admitted that he supposed the note was exe- 
cuted for the purchase of a horse; and these circumstances are not suffi- 
cient to sustain a verdict in favor of the defendants upon the second 
issue. There is 

No error. 

Cited:  1/V%lliullhr 7). Bedgrpeth,  184 N.C. 117 (2cc) ; R ~ a l  u. Coal Co., 
186 N.C. 756 (Ie)  ; Michaux v. Rubber Go., 190 N.C. 619 (2c). 
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(Filed 19 April, 1916.) 

Requisition - Habeas Corpus - Appearance Bond - F'orfeiture - SchooE 
Funds-Statutes-Gonstitutional Law. 

Where the Governor has granted requisition for a fugitive from justice 
from another State, to be turned over to the agent of that State here, and 
the prisoner sued out the writ of habeas corpus before a judge of the 
Superior Court, and pending this proceeding he forfeits his appearance 
bond, payable to the State of North Carolina: Held, the penalty on the 
bond falls within the provisions of Revisal, see. 1378, enacted in pursuance 
of Art. IT;, sec. 5, of our Constitution, and goes to the benefit of the public 
school fund of the conntg, and not to the agent of the State whose requisi- 
tion had been honored, especially when he has shown no authority from 
such State to collect the amount in controversy. 

( 3 7 3 )  APPEAL by J. F. Gordon, agent, etc., from order of Cline, .I., 
in  proceedings held at  the October Term, 1915, of FORSYTH. 

This is an application by J. F. Gordon, agent for the State of Florida, 
to have turned over the proceeds of a forfeited appearance bond. 

On 11 March, 1914, a warrant for William L. Wiggins was issued by 
William Martin, county judge for Orange County, State of Florida, 
charging the said Wiggins with ernbezzlcment, and on 17 March, 1814, 
requisition was issued by the Governor of the State of Florida upon the  
Governor of North Carolina for the surrender of Wiggins, and appoint- 
ing J. F. Gordon agent for the State of Florida to reccive froin the 
authorities of the State of North Carolina the said Wiggins, a i d  oil 19 
March, 1914, the Governor of North Carolina honored said requisition. 
On 14 March, 1914, a warrant was issued against said Wiggins under 
which he was arrested. 

T g g i n s ,  on 16 March, 1914, made application to his Honor, W. A. 
Devln, judge presiding at  the March term of the Superior Cowt of 
Forsyth County, for a writ of hnhrns c o r p s ,  and on 21  Marcsh, 1H14, 
his Honor, W. A. Devin, entered judgment in which lie ordered that thr. 
said Wiggins be delivered to J. F. Gordon, to be taken to thc State of 
Florida. From this judgrncnt the, said Wiggins appealed to thc Sii- 
preme Court and his appearance bond was fixed hy Judge Derin at $300, 
which bond was duly executed for his appearance at  thc July tcrrn of thc 
Superior Court of Fomyth County. The bond was exwuted with T. Tli. 
I-Iancock and Mary E. Rancock as sureties for said W. L. Wiqgins to 
appear at  July  term of the Superior Court of Forsyth C!ouuty, a i d  was 
payable to the State of North Carolina; that at cJnly term the said Wip- 
gins failed to make his alopearance, and judgment was entered Fcbruary 
Term, 1915, against W. L. Wiggins and his sureties for the sum of $200, 
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the bond being reduced to that sum by the court, which amount his sure- 
ties paid upon execution issued by the clerk of the Superior Court 
of Forsyth County, and after deducting the cost thc amount was paid to 
the treasurer of Forsyth County for the benefit of the public school 
fund. 

At October Ternl, 1915, J. F. Gordon, agent for thc State of Florida, 
made application before his Honor, E. R. Cline, that the $173 collected 
on the forfeited bond be paid him as agent of the Statc of Florida. 
His Honor declined this application and entered judgment that the 
money collected on this forfeited appearance bond belonged to the 
school fund of Forsyth County. From this judgment eouns~l for (374) 
the agent of the State of Florida appealed to the Supreme Court. 

J .  C. B u r t o n  and R u y m o n d  G. Parker for ,IT. F .  Gordon, Agent. 
Nustings & W h i c X w  f o ~  School R o a d .  

ALLEK, J. The Governor of the State of Florida made demand upon 
the Governor of North Carolina for the surrender of W. L. Wiggins, 
alleged to be a fugitive from iustiw. - - 

Wiggins was arrested in Forsyth County under process duly issued, 
and thereafter he filed his petition before one of the judges of the 
Superior Court of this State isking that the writ of habeas cdrps issue 
and that the lawfulness of his detention be inauired into. 

The writ was issued and upon the hearing judgment was rendered 
denying the prayer of the petition, and Wiggins appealed to the Supr'me 
Court. Pending his appeal he was required to enter into bond payable 
to the State of North Carolina and conditioned that he ~nake  his aDuear- 

1 L 

ance a t  a regular term of the Superior Court of Forsyth County to abide 
the result of the appeal. 

The appeal was disnlissed, and the said Wiggins having to appear 
according to the conditions of his bond, a judgment of forfeiture was 
entered and the amount of the bond collected and the net proceeds turned 
over to the board of education of Forsyth County. 

Thereafter J. F. Gordon, who was the agent of the State of Florida to 
receive the said Wiggins and carry him to Florida, made application 
to the Superior Court demanding that the net proceeds of said bond be 
paid to him as such agent, and this appeal presents the question as to 
his  rizht to recover such ~roeeeds. <, 

The proceedings upon the writ of habens c o ~ p u s  were, imder the laws 
of this State, administered by our own court. 

Wiggins, the fugitive from justice, was arrested by the sheriff of For- 
syth County, was confined in the jail of that county; the bond for his 
appearance was payable to the State of North Carolina and made return- 
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able to a regular term of the Superior Court, and the judgment of for- 
feiture was declared in that court. 

The facts, therefore, bring the case clearly within the provisions of 
section 1378 of the Revisal, enacted pursuant to Article IX, section 5, of 
the Constitution, which declares that "All fines, forfeitures, penalties, 
and amercements collected in the several counties by any court or other- 
wise shall be accounted for and paid to the county treasurer by the 
officials receiving them within sixty days after receipt thereof and shall 
be faithfully appropriated by the county board of education for the es- 

tablishment and maintenance of free public schools." 

(375) I f ,  however, i t  were otherwise, the petitioner, Gordon, has 
shown no right or title to any part of the procceds of the forfeited 

bond. The State of Florida is malting no claim, and Gordon, who 
claims to be the agent of that State, has shown no authority except to 
receive the fugitive from justice and to carry him to Florida, and this 
would not authorize him to collect money belonging to the Statc of 
Florida. There is 

No error. 

Cited:  Uoney v. Kins ton  Graded Schools, 229 N.C. 140 (d).  

11. 8'. CAUSEY V. G .  11. ORTON AND CHARLES W. ORTON 

(Filed 19 April, 1916.) 

Fixtures, Trade-Landlord and Tenant-Leases-Liens. 
Where a written lease of lands permits the lesse~ to erect poultry houses 

and inside poultry fences thereon, and to remove the same at the expira- 
tion of the lease, the lease Is not restrictive, but in recognition of the 
lessee's right to rernove thc designated improvements as trade fixturrs, 
whether put thereon and removed by the lessee, his sub-lessee, or by one 
with his approval or under his direction; and an order restraining to the 
hearing the removal of such fixtures before thc expiration of the lease is 
improvidently granted. Stamps v. CooZf?j, 91 N. C., 316, where a lien is 
given by the contract of lease. cited and distinguished. 

Aprmr, by defendants from Cline., J., at January Term, 1916, of 
GUILFOR.~. 

Broolrs, Sapp & Wil l iams  for p la in t i f .  
R. G. Strudwick for defendants. 
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CLARK, C. J. This is an appeal from the continuance to the hearing 
of a restraining order against the removal by the tenant of certain trade 
fixtures placed on leased premises. 

The defendant G. M. Orton was in possession under a three-year lease 
of the premises from the plaintiff. The said lease contained the follow- 
ing clause, whose construction presents the only question raised by this 
appeal : 

"Ninth. I t  is agreed between the parties of the first and second parts 
that the party of the first part (G. M. Orton) is to have the privilege of 
erecting on said land poultry houses and inside poultry fences, and is 
further to have the privilege of removing same from said premises at  
the expiration of this contract." 

The lessee permitted his son, C. W. Orton, to erect on the premises 
certain poultry houses and fences at his own expense, and prior to the 
exrsiration of the lease. in which there has been no default or ar- 
rearages of rent, said son was proceeding to remove the said fix- (376) 
tures placed thereon by him with his father's permission. 

The tenant, either by himself or his son, could remove any fixtures 
placed thereon by him prior to the expiration of the lease, and, indeed, 
these being "trade fixtures," they could be removed at the expiration of 
the lease. The above provision was in no wise restrictive of this right, 
but was in full recognition thereof. Indeed, if these had not been "trade 
fixtures." i t  was an extension till the exrsiration of the lease of the privi- 
lege to remove the fixtures designated if they had not been removed 
prior to that time. There was no contract to restrict to such time the 
removal. No benefit could accrue to the lessor from such restriction. 
since the lessee, or his agent or a sub-lessee, certainly had the right to 
remove any fixtures prior to the expiration of the lease, in the absence 
of any lien being given thereon by the contract of lease, as in Stamps v. 
Cooley, 9 1  N. C., 316. 

We do not deem i t  necessary to cite authorities. The learned judge " - 
states, in  his judgment, that he continued the restraining order because, 
being in some doubt about the matter, he thought that as the plaintiff 
had given a bond to cover any damages it would be better to restrain 
the other party until the opinion of this Court was expressed. 

Such action, however, was improvident, and the order continuing the 
restraint is 

Reversed. 

Cited: Springs v. Refining CO., 205 S.C. 447 (c) ; Hayzvood v. Briggs, 
227 N.C. 115 (p).  
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MBRY HOLLAND v. J, A. HARTLEY. 

(Filed 19 April, 1916.) 

1. Parent and Child-Emancipation-Board of Child. 
In an action against the father to recover money for the board of his 

minor son, and the defense relied upon is that the defendant had emanci- 
pated his son, and consequently was not liable, the burden is upon the 
defendant to prove the fact. 

2. Same-Evidence. 
Evidence tending to prove that the father had agreed with his 18-year- 

old son that the latter should leave his father's roof, have all his own 
earnings, and make his own contracts, is sufficient as to the son's emanci- 
pation to defeat a recovery against the father for the son's board. 

3. Statute of F r a u d e P a r e n t  and Child-Promise of Father-Emancipa- 
tion of Child. 

Where recovery in an action for the board of a minor son depends upon 
the question of whether the father had emancipated him or had promised 
to pay for the board, and the evidence tends to show that plaintiff sur- 
rendered the clothes of the son in her possession, relying upon the promise 
of the father that he would see that the board was paid if she would 
continue the son there: Held, sufficient as to an original promise on the 
father's part, supported by a consideration, to take it out of the statute 
of frauds and make it binding. 

4. Instructions-Erroneous in Part-Appeal and Error. 
Where a charge, construed as a whole, is correct, it  will not be affected 

by the fact that a part thereof, taken disjointedly, is erroneous. 

(317) .L~PPEAL by plaintiff from Cline, J., a t  November Term, 1915, 
of FORSYTH. 

Civil action, tried upon these issues: 
1. H a d  the defendant's son, I r a  Hartley, been emancipated by the 

defendant a t  the time the unpaid board bill was made? Answer: "Yes." 
2. I s  the defendant indebted to the plaintiff, and, if so, in what 

amount ? Answer : "None." 
From the judgment rendered, plaintiff appealed. 

S. J .  Bennett for plaintiff. 
Walser & Walser for defendant. 

B ~ o w x ,  J. This action is brought to recover of the defendant a 
board bill for his minor son. The plaintiff rests her case upon two 
grounds : 

s f .  That  the son was not emancipated by the father, and, conse- 
quently, that  the father is liable for the support of his minor son. H i s  
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Honor very properly placed the burden of proof upon the defendant to 
satisfy the jury by a preponderance of evidence that the son had been 
emancipated from the control of his parent. The evidence tends to 
prove that the child left his father's roof when he was about 18 years 
old, by an agreement with the defendant that the son was to hare all 
his earnings, make his own contracts, and receive his own wages. AlI 
the evidence tends to prove that the father permitted his son to work 
for himself, to remain away from the parental roof, and to rrceire and 
spend the earnings of his own labor. There is no evidence in the record 
which tends to contradict the testimony of the father to that effect. I t  
is well settled upon such state of facts that the father has released his 
parental control and is not liable for the care and maintcnanc~ of his 
child. Daniel v. R. R., anfe, 23;  29 Cyc., 1626; Loturie v. O x ~ n d i n e ,  
153 N. C., 268. 

I n  our view of the case, the judge might well have charged the jury 
that if they believed the evidence, in any view of it, they should answer 
the first issue "Yes." This renders i t  unnecessary to discuss thr prayers 
for instructions upon the first issue. 

Second. The plaintiff contends that there was an express (3783 
promise upon the part of the defendant to pay the son's board. 
Thcre is evidence tending to prove that the defendant told the plaintiff 
that he did not want his son turned off from her house, because it would 
discourage him, and said to her:  "Wait, and I will see that you get thc 
money." 

The plaintiff further testified that the last time the drfrndant camc 
to see her "I asked him what to do about the boy, and hc said he was 
going to take the boy home and let him rest a wcek, and said, 'When he 
comes back he will be prepared to pay you some.' The boy left with his 
father, went home and stayed about a week, canw back and stayed two 
weeks with me, after that, and never did say money to me. I finally 
told him that I could not keep him longer, and for him not to go to his 
room and get his clothes. When he came to get the boy's clothes he and 
the boy came together, and hc told me to let him have the boy's clothcs 
and he would see that I got my money, and the boy got u p  his clothes 
and Mr. Hartley took an iten~izcd account of the thinqs." 

The plaintiff assigns error because the court c11a~gc.d the jury as 
follows : "Now, I charge you, gentlemen, the law to be, that if he n1~rc. l~  
promised her by words of the mouth, that is, if you find that he merely 
promised her that he would be responsible-I am not using the languagcr 
now, but I am letting you find the facts from the evidence-that he 
would he responsible to hcr for the board bill in the went his son failed 
to pay it, why, that would not be a binding promise upon him in this 
case, as the plaintiff could not hold him upon that promise. A promise 
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to pay the debt of another if the other fails to pay must be in writing; 
otherwise. i t  is not enforcible." 

As an abstra'ct proposition of law, this charge is substantially correct. 
Peele  v. Powel l ,  156 N. C., 557; Dale w.  L u m b e r  go., 152 N.  C., 658. 

I t  would, however, have been error had the judge stopped with that 
instruction and said nothing more. His Honor further instructed the 
jury that if the father did emancipate the son, he would not be liable 
for the board bill by reason of the relationship between parent and 
child, and that the jury must look further and see whether he is liable 
upon any other ground. H e  further instructed the jury that the burden 
of proof was upon the plaintiff upon the second issue, and that if the 
jury was satisfied by the greater weight of evidence that after the board 
bill had been partly incurred the son was about to Ieave in  obedience to 
the demands of the plaintiff, and that then the defendant came to the 
plaintiff, who had the son's clothes in her possession, and induced her 
by his own promise to release the clothes and to continuc the son in her 
house, and that he would pay the bill, and that the plaintiff, relying 
upon such promises of the father, did as requested, the defendant would 
be liable for the debt. Under those circumstances the jury should 

answer the second issue "Yes; $125." 

(379) This instruction was based upon the evidence of the plaintiff, 
and was given to the jury at her instance. I f  those facts are 

true, it would take the promise of the defendant out of the statute of 
frauds and would be an original promise on his part based upon a con- 
sideration. I n  so charging the jury, his Honor gave the plaintiff all that 
she was entitled to. The jury seems, however, to have accepted the de- 
fendant's version of the facts. 

No  error. 

Ci ted:  Jo l l ey  I ) .  Te legraph  C'o., 204 N.C. 138 (lc, 2c) ; James  v. 
J a m e s ,  226 N.C. 402 (Ic, 2c). 

W. 0. JACKSON ET AL. V. BOARD OF COTJNT'Ir COMMISSIONERS O F  
SURRY COUNTY. 

(Filed 19 April, 1916.) 

1. County Commissioners - Discretionary Powers-Courts-Indictment- 
Jurisdiction-Durcss. 

A request from the judge holding court in a county to the solicitor to 
draw an indictment against the county commissioners for failing in their 

43s 
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duty to provide a proper courthouse and jail cannot alone be regarded as 
a coercion of the commissioners in regard to their discretionary powers, 
or duress to invalidate bonds afterwards to be issued by them in pur- 
suance of their resolutions to build a new courthouse and jail upon the 
sites of the old ones; and the bonds to be so issued will not be restrained 
either on that ground or the want of jurisdiction of the judge making the 
request. 

2. County Commissioners-Discretionary Powers-Necessary Expenses- 
Courthouses-Jails-Courts-Indictments-Defenses. 

I t  is within the sound discretion of the county commissioners to have 
the courthouse or jail of the county repaired or to erect new ones on 
the same sites as a necessary county expense, which will not be reviewed 
in the courts in the absence of mala f ides;  and should a bill of indictment 
be drawn by the solicitor, a t  the request of the judge holding the courts of 
the county, and a true bill be found by the grand jury thereon, it is open 
to the commissioners to set up any available defense they may have. 

3. County Commissioners-Necessary Expenses-Courthouse-Jails-Spe- 
cia1 Taxes-Interest-Sinking Fund-Statutes. 

Where the county commissioners have the authority to repair the 
county's jail and courthouse and to erect new ones, in its discretion, it 
is without authority to levy a special tax to provide for the payment 
of interest on the bonds issued for that purpose, or to create a sinking 
fund therefor, for this must be provided for by proper legislation, or paid 
out of the general revenues and income of the county. 

ALLEN, J., dissents. 

CIVIL ACTION in  the Superior Court of SUREY County, heard by 
Lane, J., a t  chambers, 3 January,  1916, upon application by the plain- 
tiff for  a restraining order. The court refused the motion, and the 
plaintiff appealed. 

The board of commissioners of Surry  County a t  their meeting (380) 
on 6 December, 1915, made the following order: 

"Whereas, by reason of the incrcase and growth in the public and 
material interests of the county i n  the last ten years, by which the busi- 
ness of the county has been much enlarged, demanding greater facilities 
therefor; and whereas the apparent need of a courthouse of sufficient 
size and capacity to preserve the records of the county and to provide 
room for the same has long been felt as a great public necessity; and 
whereas the grand jury of the county for a number of years, scarcely 
without exception, had in their official report declared the present build- 
ing insufficient, and recommended the building of a courthouse in  
some measure suitable to the demands of the county, and like recom- 
mendation has been earnestly suggested by every judge who has presided 
for the courts of the county; and whereas the judge holding the October 
Term, 1915, of court instructed the solicitor of this judicial district t o  
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send a bill of indictment against the county commissioners at the next 
criminal term of the court, provided steps have not been taken for the 
erection of a new courthouse building suitable to the needs of the 
county; and whereas it is apparent to every citizen of the county that 
the present courthouse is utterly insufficient for the transaction of the 
public business; and whereas, by reason of the large growth in popula- 
tion and the resulting increase in crime, the county jail is found wholly 
insufficient and also is an old, dark, unsanitary building, without light 
o r  heat, or any provision for the health, cleanliness, and comfort of the 
person; and whereas there is no water, no way to clean or disinfect the 
present jail building; and whereas the grand jury of the county for the 
last ten years, scarcely without exception, have in their official reports . 
of the present jail buildings recommended the building of a new jail in 
some measure suited to the needs of the county, and also to the demands 
of humanity, and a like recommendation has been earnestly advocated 
by every judge who during his lifetime has presided over the court of 
the county; and whereas at the October Term, 1915, of the court the 
judge of the court instructed the solicitor of the judicial district to 
draft  a bill of indictment against the county commissioners charging 
them with neglect of official duty unless in the meantime they should 
actively commence the erection at the present site of a jail which will 
meet the requirements of the law and the needs of the citizens of the 
county; and whereas the board of county commissioners declared a 
larger and more commodious courthouse a public necessity; therefore, 
be it 

"Resolzed,  That a new and sufficiently capacious courthouse, with 
necessary and modern conveniences, light, heat, and sewerage, be con- 

structed on the site of the present building; also be it 
(381) "Resolved, That a new and sufficiently capacious jail, with suf- 

ficient and modern conveniences, light, heat, water, and sewerage, 
be constructed on the site of the present jail building; also, a house 
suitable for the jailer, on the same lot. All of the said buildings and 
improvements, including improvements of public sewerage, shall cost 
not exceeding $80,000. That to pay for said construction the board of 
commissioners issue, when needed, eighty notes, $1,000 each, making a 
total of $80,000, due and payable in thirty years, bearing interest not to 
exceed 5 per cent per annum, payable semiannually; that said notes be 
executed by the chairman of the board of county commissioners and 
signed by the clerk of said board in the presence of the county treasurer 
and a full board or majority of same." 

I t  is to enjoin the defendants from carrying into effect the above 
order that this action is brought. 
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R. L. H a y m o r e  for plaintiff. 
W. F. Carter  for defendants. 

BROWN, J. I t  appears in the record that at  October Term, 1915, his 
IXonor, Judge Cline, presiding, declared that the present courthouse for 
Surry County is inadequate for public purposes, and that the county 
jail is far  worse in all respects than the courthouse, and that the county 
is growing both in population and wealth and well able to bear the ex- 
penso of the erection of modern and suitable buildings. 

The judge then "respectfully suggests and requests that the solicitor 
of this judicial district prepare and send a bill of indictment to the 
next grand jury, charging the commissioners of this county with neglect 
of official duty unless in  the meantime they shall have actively com- 
menced the erection, at  the present sites, of a courthouse and jail which 
will meet the requirements of the law and the needs of the citizens of the 
county." 

The plaintiff seeks this injunction upon two grounds, as set out in the 
brief: First, that the order made by Judge Clinc is void for want of 
power to make i t ;  and, second, that the order made by the commissioners 
hereinbefore set out was made because of the coercion of Judge Cline, 
which destroyed the discretion of the board of county comnlissioners 
in making the order, and that it was not made of their own rolition. 

The first ground is untenable for the reason that if Judge Cline's 
order is without jurisdiction, the defendants, the board of commission- 
ers, need not obey i t ;  and if they should be indicted or charged with con- 
tempt in disobeying such order, its invalidity would be a matter of de- 
fense for them. But as we construe the order, it does not command the 
commissioners to do anything. I t  is simply a request to the qolicitor of 
the district to send a bill of indictment charging the commis- 
sioners with neglect of official duty. I t  does not order the corn- (382) 
missioners to do anything, and is not directed to them. I f  they 
should be indicted in accordance with the recommendation of the judge, 
they would have every opportunity to set up any available defense, as 
was done in  8. 11. Leeper, 146 N. C., 655. The fact that the judge made 
such a recommendation to the solicitor affords no reason why the de- 
fendant board of commissioners should bc enjoined from carrying out 
the provisions of the order made by them at their December melting. 

As to the second ground, that the defendants should be enjoined be- 
cause they are acting under duress, that is likewise untenable. I n  the 
first place, there is no evidence that the board of commissioners is acting 
under duress. It mag be that the recommendations of the judge have 
influenced them to prdvide suitable public buildings for county purposes. 
Because of that it does not follow that they are coerced into doing a 
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thing which their sound discretion does not approve. I n  any event, the 
allegation that they are acting under duress i s n o  ground for injunction. 
I f  the commissioners are of the opinion that the judge's recommenda- 
tions are not well founded, i t  would be their duty to act upon their own 
judgment instead of following the recommendation of his Honor. The 
board of commissioners of the county is a body to whom the law en- 
trusts the administration of such matters. Such board is clothed with 
the power to order the erection of necessary public buildings for the 
couniv. I t  is a matter within the sound discrktion of the countv author- 
ities and their discretion will not be reviewed by the courts except when 
rnala fides is shown. The building of a courthouse is  a necessary county 
expense, and the board has full power, in their sound discretion, to re- 
pair the old one or to crect a new one, and i n  order to do so thcy may 
contract such debt as is necessary for the purpose. Vaughn v. Comrs.. 
117 N. C., 429; Brodnux v. Groom, 64 N. C., 244; l laskett  u.  Tymel l  
Co., 152 N. C., 714. I t  should bc borne in mind, however, by the county 
commissioners that whilc thcy are clothed with the necessary power to 
contract such indebtedness, they have no power to levy a spccial tax out 
of which to pay the interest and create a sinking fund, unless they have 
the special authority of the General Assembly. The intcrest on such 
bonds would have to be paid out of the general revenues and income of 
the county. Comrs. of Pitt v. McDonald, 148 N.  C., 125. Under such 
conditions i t  would be well for the commissioners to consider carefully 
the advisability of prosecuting the work or of offering their bonds for 
sale until they are secured by some spccial legislation. There is nothing 
i11 this record that indicates that the board of comnlissioners are acting 
in bad faith, but rather they appear to be acting for what thcy think is 
for the best interests of the county. When so acting they are within 
their legal rights, and cannot be coerced by any findings or orders made 

by the judges of the Superior Courts. 
(383) The complaint in  this case, we think, fails to state a cause of 

action, a n d  the action is, therefore, dismissed. 
Affirmed. 

ALLEN,, J., dissents. 

Cited: Keith ?I. Lockhart, 171 N.C. 459 ( Id )  ; Cooper a. Comrs., 183 
N.C. 235 (3cc); R. R. v. Beid, 187 N.C. 324 (3d);  Barbour v. Wake 
County,  197 N.C. 317 (3d) ; Castevens v. Stanly County, 209 N.C. 81 
jlc, 3c). 
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M. RANDOPII Err AL. v. W. C. HEATH. 

(Filed 3 May, 1916.) 

1. Courts-Pleadings-Amendments-Parties. 
I t  is within the discretion of the trial judge to permit a n  amendment 

to the complaint, after service of summons, by adding other names of the 
defendant partnership, i t  appearing that  the defendant had notice of the 
amendment. 

2. Judgment-Excusable Neglect. 
A motion by defendant to set aside a judgment rendered by default 

of a n  answer, for inadvertence, surprise, mistake, and excusable neglect, 
will be denied when i t  appears that  the cause was regularly set on the 
calendar which was advertised, and the judgment rendered a t  a term of 
court held after several terms thereof had passed wherein the answer 
should have been filed. 

3. Gaming Contracts--Cotton Futures-Statutes-Constitutional Law. 

Chapter 853, Laws 1909 (Gregory's Supplement, sec. 1689), declaring 
contracts in cotton futures void, and that  no action may be maintained 
upon them in the courts of this State, is in furtherance of our declared 
public policy, and our statute is constitutional and valid. 

4. Same-Void Judgments. 
A judgment rendered by default of a n  answer upon notes regular and 

valid upon their face, but growing out of transactions in cotton futures 
made void by our statute, which also declares that actions thereon may 
not be maintained in the courts of our State, will be set aside as  utterly 
void, irrespective of whether i t  was obtained through excusable neg- 
lect, etc. 

5. Same-Appeal and  EITOP-Findings-Rocedure-New Actions. 

Upon motion to set aside a judgment regularly rendered, when it  is 
found a s  a fact by the trial judge that  it  was obtained upon notes giren 
in transactions relating to cotton futures, prohibited by our statute 
(Gregory's Supplement, sec. 1G8R), the Supreme Court, on appeal, will 
order the judgment set aside for want of power in  the court to render 
it, and a s  absolutely invalid,'and leave the plaintiff to establish the fact 
in another action, if he can, that the notes were valid and not arising from 
the transactions prohibited. 

ALT,EN, J., dissenting ; Rnowx, J., concurring in the dissenting opinion. 

APPEAL by d e f e n d a n t  from Adnms, J., a t  February Tcrm, (384 )  
1916, of TJNION. 

Redwine & Sikes for plaintiffs. 
Xtack & Parker for defendant. 



I N  TEE SUPEEME COURT. [ I71 

CZARK, C. J. This is an appeal from a refusal of a motion to set 
aside a judgment which was rendered at  Dcceniber Term, 1911, of 
Union. The motion was made on three grounds: 

1. That the judgment was irregular in that the plaintiff amended the 
complaint before judgment, but after service of summons, by adding 
other names as members of the firm of E. & C. Eandolph. This, how- 
ever, was a matter of discretion in the trial judge. The defendant had 
notice of the amendment. 

2. On the ground of jnadvertencc, surprise, mistake, and excusable 
neglect. The motion was properly refused on this ground. The sunl- 
mons was issued 3 October, 1914, and was served on the defentlants 
6 October. The complaint was filed on 10 October, duly verified by one 
of the partners of the plaintiff firm, and, besides (which was not neces- 
sary), there was indorsed on the complaint, "Answer demanded at Octo- 
ber Tcrm, 1914." The action was to recover judgment on two proniis- 
sory notes signed by the defendant and executed to the plaintiffs, which 
were duly set out in the complaint. The defendant did not file an 
answer nor employ counsel at  October term nor a t  December term, and 
a t  the latter term judgment by default final was rendered according t e  
the complaint. The cause was placed on the calendar for trial at De- 
cember Term, 1914, and the calendar was printed in  two newspaper.; 
published in Monroe before said term, the defendant being a resident of 
said town. 

3. The third ground of the motion to set aside the judgment is based 
on the finding of the judg?, "I find as a fact that for a considerable time 
before this suit was brought the defendant had been dealing in futures in 
cotton in direct violation of the statutes enacted by thc General Assembly 
of this State, and that the notes sued on were executed in evidence of his 
liability to the plaintiff growing out of these transactions." 

The judgment should have been set aside as void, because the statute 
had withdrawn from the courts jurisdiction of such cause of action. 
The statute referrcd to is chapter 853, Laws 1909, which is set out as 
section 1689 in Gregory's Supplement, which specifies that a cause of 
action such as that found above by the judge to be the consideration of 
the notes in this case "shall be u t t edy  null a d  void; a i d  no action shall 
bc maintained in any court to enforce any such contract, whether the sawe 
was made in  or out of the State, or partly in and partly out of the State, 

and whether made with the parties thereto by themselves or by 
(385) or through their agents, immediately or ~ncdiately." And it  is 

further provided: ('Nor shall the courts of this State have any 
jurisdiction to entertain any suit or action brought upon a judgment 
based upon any such contract," i. e., such judgment is void. 
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I t  will thus be seen that the court was entirely without jurisdiction 
to entertain an action upon this cause of action or to render any judg- 
ment thereon. And when it is brought to the attention of the court, as 
i t  was done by the defendant in this case, it was the duty of the court to 
strike out the judgment and dismiss the action, which it was forbidden 
t o  entertain. 

I f  a justice of the peace should entertain an action for a matter be- 
yond his jurisdiction, and should render Judgment thereon, as, for in- 
stance, for $1,000, though there should be no appeal and though the 
judgment was regularly docketed in the Superior Court, upon the mat- 
ter being called to the attention of the court it would be treated as a 
nullity. 

The court had no jurisdiction to entertain this action nor to render 
judgment therein, and being without jurisdiction, the judgment should 
be struck out. Congress enacted as to the Reconstruction Acts that the 
.court should entertain no action to construe the validity of such statutes, 
and the Supreme Court of the United States in  En: parte NcCardle, 74 
U. S. ( 7  Wallace), 506, held that the court having no jurisdiction, such 
action must be dismissed. 

The public policy of a State is a matter for the legislative department. 
When a statute provides that a cause of action is immoral and contrary . 
to the public welfare, the statute can forbid the courts to entertain juris- 
diction thereof. When by inadvertence, or in ignorance of the facts, the 
court has taken jurisdiction and rendered judgment thereon, when this 
is brought to the attention of the court, and the fact is found by the 
judge, as in this case, the judgment should be set aside and struck from 
the docket. To do otherwise would be to maintain the validity of a 
judgment upon a cause of action that by legislation mas held null and 
-void and of which jurisdiction was denied to the court by statute. 

This is not merely the case of an illegal or immoral consideration, as 
to which, if the court renders judgment and the defendant does not 
appeal, it will be presumed in favor of the regularity of judgments that 
on the facts it was adjudged that the consideration was not illegal or 
immoral, and the judgment cannot, afterwards be set aside on such aver- 
ment. 23 Cyc., 928. I n  such case the defendant waives the objection 
by not pleading it. But here jurisdiction is denied to the court as to 
this cause of action, whose nature is not denied and which is found by 
the court, and the 'defendant cannot confer jurisdiction by failing to 
plead it. The judgment cannot be valid when the court had no 
jurisdiction, and the court could not acquire jurisdiction by being (386) 
kept in ignorance of the facts by the silence of the plaintiffs and 
the absence of the defendant. 

- 
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Had  this defect been brought to the attention of the court it would 
have refused judgment and have dismissed the action in obedience to the 
statute. The position of the plaintiffs is no stronger by reason of the 
fact that the judgment was rendered by the inadvertence of the court.. 
The defendant was not represented and the plaintiffs failed to call to the  
attention of the court the facts which would have shown to the court 
that it was without jurisdiction. 

I n  the McCardle case, supra, the United Stztes Supreme Court said: 
"Without jurisdiction the court cannot proceed at  all in any cause. 
Jurisdiction is power to declare the law, and when i t  ceases to exist, the  
only function remaining to the court is that of announcing the fact and 
dismissing the cause. And this is not less clear upon authority than  
upon principle." I f  the court had known the facts constituting the 
cause of action, legally it could not have rendered judgment, and if i t  
had rendered judgment it would have been void for want of jurisdiction.. 

Revisal, 1689, which made such contracts "utterly null and void," was 
held constitutional. S. v. McGinnis, 138 N. C., 724; S. v. Clayton, ib., 
732; Carsed v. Sternberger, 135 N. C., 501; Rankin v. Mitchem, 141 
N. C., 277, and in many other cases. Revisal, 3823, made parties t o  
such contracts, either as principal or agent, directly or indirectly, in- 
dictable and punishable by fine and imprisonment. This was also held 
constitutional in the above cases. 

The provision that a judgment for such cause of action is a nullity 
was held constitutional in Mottu v. Davis, 151 N. C., 238. Many other 
States have passed statutes in recognition of the same public policy, and, 
indeed, the Federal Government has done the same and has created a 
bureau and appointed officials to secure its better execution. U. S. Stat., 
1914, ch. 255. 

Upon the finding of facts by the judge, the judgment should hare been 
set aside. But this would not debar the defendant from contesting be- 
fore the jury in another trial the issue whether the cause of action was 
of this nature, Rankin  v. Mitchem, 141 N. C., 277, since its illegality did 
not appear upon the face of the note sued on. 

Reversed. . 
ALLEE, J., dissenting: One question is decided in the opinion of the 

majority of the Court: 
(1) That a regular judgment rendered upon notes, valid on their 

face, may be set aside when there is no surprise or excusable neglect, 
upon a finding by the judge that the notes were executed to corer a lia- 

bility growing out of a contract for "futures." 
(387) I do not think the proposition is sound. 
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(1) The material parts of the statute in regard to contracts for 
"futures" (Greg. Suppl., 1689) are that such contracts "shall be utterly 
null and void"; that "no action shall be maintained in any court to 
enforce any such contract,') "nor shall the courts of this State have any 
jurisdiction to entertain any suit or action brought upon ajudgment 
based upon any such contract." 

I t  therefore appears that the prohibition on the courts is that they 
shall not entertain an action "to enforce any such contract," or one 
"brought upon a judgment based upon any such contract," and the 
subject-matter of the present appeal, the correctness of an order refusing 
to set aside a judgment, does not fall within either class. 

The distinction between actions instituted to enforce a liability grow- 
ing out of a contract for "futures" and where the question arises other- 
wise is recognized in Overman v. Lcmier, 157 N.  C.? 548, in  which the 
distributees attacked a payment made by the administrator upon the 
ground that the liability arose in a contract for futures, and the Court 
said of this contention: '(We cannot agree with the defendants that 
because in their answer in this proceeding they alleged that these were 
gambling debts, this cast the burden of proof upon the plaintiff under 
Revisal, 1691. That provision applies where a party sues upon the 
contract and the debtor denies it and sets up the defense. But here the 
defendants are alleging that the payment by the plaintiff of his intes- 
tate's notes, valid on their face, is invalid because the contract was 
founded upon illegal consideration, and the burden was upon them to 
prove it." 

This case is also important in that i t  determines that the plea that a 
liability, which a plaintiff is seeking to enforce, upon a contract for 
"futures," is a defense and must be set up in the answer, and if a 
defense which must be pleaded, the defendant is now precluded by the 
judgment from relying on it. Cccudle v. Morris, 160 N. C., 173. "A 
judgment will not be opened or vacated because founded on an illegal or 
fraudulent consideration, if the party knew of this objection and might 
have set it up in defense to the action." 23 Cyc., 928. 

I n  Best v.  lMortgage Co., 133 N .  C., 20, this principle of the conclu- 
siveness of the judgment as to all matters of defense was applied to the 
plea of usury, which is condemned by statute. 

When this action was commenced the court had complete jurisdiction, 
as the defendant had been served and the cause of action was upon notes 
valid on their face and for an amount within the jurisdiction of the 
court. The defendant failed to answer and set up his defense and judg- 
ment was rendered against him. 

This judgment is an adjudication that the notes were valid, and it 
shuts off all inquiry as to the consideration of the notes unless it is 
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(388) set aside for irregularity or excusable neglect. I f  not, what be- 
comes of the well established doctrine that when the cause of 

action is the same, a judgment concludes not only as to those matters 
litigated, but also as to those which might have been litigated? Coltrane 
v. Laughlin, 157 N. C., 287; Pinq~ell v. Burroughs, 168 N. C., 318, and 
cases cited. 

The language in the last case may well be applied to the defendant in 
this action: "The party is estopped for the reason, in part, that he has 
been delinquent, as he had his day in court and a fair opportunity to 
assert his right, which he deliberately failed to do, and he will not after- 
wards be heard to call the matter in question, for the law does not permit 
the same question to be again litigated under such circumstances. If i t  
did, there ;lever would b e a n  end to controversy." 

I do not think we can consider the finding of the judge in  the absence 
of excusable neglect, as that inquiry is merged in the judgment. 

I n  Mottu v. Davis, 151 N. C., 237, a recovery was permitted upon a 
judgment obtained in Virginia, which was assailed upon the ground that 
it was rendered upon a contract for "futures" and under the statute 
as it is today. 

BEOWE, J., concurs in this opinion. 

Cited: Bank v. Felton, 188 X.C. 392 (3c, 4c) ; Welles & CO. v. Satter- 
field, 190 N.C. 94 (3c, 413) ; Respass v. Spiwning Co., 191 N.C. 812 (313, 
4c) ; Hozvard v. Hozimrd, 200 N.C. 580 (3d) ; Cody v. Hovey, 219 N.C. 
376 (3c, 4c, 5c). 

.T. E. WALL, TRUSTEE, T.. E. A. ROTHROCK AND S. M. PEACOCK. 

(Filed 2G April, 1916.) 

1. Corporations-Directors-Bo~rowing Money-Mortgages. 
The authority of a board of directors to borrow money for  the corpora- 

tion's needs impliedly carries with it the power, without a vote of the 
stockholders, to secure the loan by mortgage on the corporate property, 
unless specially restrained by the charter or by-laws. Sernble, this prin- 
ciple is impliedly recognized by statute, Revisal, sec. 1005. 

2. Same-Loans by Directors-Indorsers-Bills and Notes. 
The directors of a corporation, unless restricted by its charter or by- 

laws, may cause a valid mortgage on the corporate property to be executed 
.to secure one or more of them, in lending money to or incurring a liability 
for the present needs of the corporation in pursuance of its authorized 
business. 

448 
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3. Same-nduciaries-Insolvency-Pre-existing Debt. 
The directors of i' corporation occupy a fiduciary relation, and are  11ot 

permitted to  secure theniselves against preexisting liabilities of the cor- 
poration upon which they a re  already bound, or for money they may have 
already loaned, when the corporation is in declining circurristanccs and 
verging on insolvency. 

In  a n  action by a trustee in bankruptcy of a n  insolvcr~t corporation to 
set aside a certain mortgage made by the corporation to its directors 
to secure their indorsements on the corporation's paper, which the ill- 
dorsers have paid, proper issues should be submitted to tlie jury deter- 
minaLire of the questions of wlicthcr the mortgage wirs given to securc 
the directors on a preexisting debt or liability, and as  to whether tlie 
corporation was in  failing circumstances a t  the timr of its registration. 

5. Corporations -Directors -Loans by Dirrctors-Mortgages-Registm- 
tion-Fraud on  Creditors-Issues. 

Where the directors of a corporation cause a mortgage on the corporate 
property to be given to secure the liability of some of its me~nbers for  
indorsing its paper used in the course of its authorized business, and i t  
appears that the mortgage was not registered within eleven months af tcr  
its execution, and there is e v i d ~ r ~ c e  tending to show that  the corporation 
was insolvent a t  the date of its registration, such indorsers are  not per- 
mitted to withhold thcir mor tgag~ from registration in  order to give the 
corporation a fictitious credit to those dealing with i t  between the date 
of its execution and reqistration; and this question is for the determina- 
tion of the jury upon a proper issne arising from the evidence, and under 
correct instructions thereon. 

CIVIL ncrrom, tried before Cline, ,T., and a jury, at  February (380) 
Term, 1916, of DAVIDSON, upon these issues: 

1. I s  the deed of mortgage mentioi~ctl in the pleadings the act a id  
deed of the Southmont Spoke, Huh  and Handle Company, now bank- 
rupt ? Answer : "Yes." 

2. Was the said Southmont Spoke, I h b  and IIandle Cornpany a t  the 
time of the execution of said paper-writing irisolvcnt and unable to pay 
its debts? Answer: "No." 

3. Was the said deed of mortgage executed with the fraudulent pur- 
pose 2nd intent to defeat the rights of other creditors and unduly prefer 
the defendants ? Answer : "No." 

4. What amount, if any, wtre the dcfendarlts rcquired to pay on 
account of the indebtedness secured in ?aid mortgage and what amount, 
if any, is now due thereon to the defendants? Answer: "$3,350.16." 

From the judgment rendered, the plaintiff appealed. 

P. V.  Critcher, McCremy d McCreary, Walser d: T'Valscr for plainti[[s. 
Roper & Roper, J.  P. Spruill, Phillips & Bower for defendants. 
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BROWN, J. This action is brought by plaintiff as trustee in bank- 
ruptcy of the Southmont Spoke, Hub and Handle Company to set aside 
a mortgage made by the bankrupt to the two defendants, one of whom, 
Rothrock, was president, and both of whom were directors of the said 
corporation. The mortgage is dated February, 1913, was recorded 15 

January, 1914, and secures the defendants as indorsers of four 
(390) notes of same date executed by the bankrupt to the Bank of 

Lexington for money loaned. The plaintiffs have paid the notes 
and now seek to foreclose their mortgage. 

Plaintiff in apt time requested the following instructions: 
1. If the jury find from the evidence that the mortgage was author- 

ized by the directors and not by the stockholders, you will answer the 
first issue "No." 

2. I f  the jury believe the evidence, they will answer the third issue 
"Yes." 

These instructions the court properly declined to gire. 
The first prayer raises the general questioll as to the right of directors 

ever to mortgage the corporate property without the consent of the stock- 
holders. I t  is well settled that, as a general rule, the directors of a cor- 
poration, unless they are specially restrained by the charter or by-laws, 
have the power to borrow money with which to conduct the business and 
to secure payment by mortgage on the corporate property. 10 Cyc., 765. 

The power to borrow money carries with it by implication the power 
to secure the loan by mortgage. 2 Beach on Gorp., sec. 388 ; 1 Morawetz, 
see. 346. Cook says, voy. 3, see. 808: "It is now the established rule 
that the board of directors, without any action whatever by the stock- 
holders, has the power to authorize the execution of a mortgage on the 
corporate property." Same author, section 712, says: "The stock- 
holders, indeed, have very few functions. The board of directors have 
the widest of powers. All the various acts and contracts which a 
corporation may enter into are entered into by and through the board of 
directors. The board of directors make or authorize the making of 
notes, bills, mortgages, sales, deeds, liens, and contracts generally of the 
corporation." 

Our statute, Rev. 1905, sec. 1005, appears to recognize inferentially 
the power of a board of directors to mortgage the corporate property. 

I n  Duke v. Markham, 105 N. C., 135, it is said by the present Chief 
Justice that "a president and cashier, as such, cannot execute a mort- 
gage of corporate property without special authority from the board of 
directors or the stockholders.'' 

The other prayer was properly refused, because fraud is generally a 
question of fact, and, taking the evidence as a whole, the court could not 
as matter of law pronounce the transaction fraudulent and void. 
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I t  is true that it is held in  Edwards v. flupply Co., 150 N .  C., 171, 
that a mortgage on all its property, made by a corporation under author- 
i ty of its directors with a vote of the stockholders, to secure them in their 
prior indorsements of the corporation's notes negotiated for the benefit 
of the corporation is roid ; otherwise had the mortgage been authorized 
at  the time of the iiidorsemeizts and receipt of the money to aid the 
corporation's business. 

I11 that casr i t  is also held that when a niortgage has been made (391) 
on all its property by a corporation to its officers to secure a pre- 
existing debt, the company continued in possession, i t  is evidcnce suffi- 
cient to sustain a holding of the referee that it was void as to other 
creditors. I n  that case the property consisted of a stock of goods con- 
tinually being depleted, and the proposition is based upon the doctrine 
laid down in Ckeatham v. Hawkins,  76 N. C., 335, and Gowan v. Phil- 
lips, 119 N. C., 26. I n  those cases it is held that such facts are not 
absolutely fraudulent in law, but such evidence of fraud that thc burden 
of proof rests upon the party claiming under the mortgage to disprove 
the fraud. Facts which will justify a jury or a rcferee in  finding fraud 
do not always warrant a court in adjudging fraud as matter of law. 

We think that there is no doubt that a board of directors. unless re- 
stricted by charter, may borrow money for the present needs of the cor- 
poration, and authorize certain directors to indorse the notes and secure 
them by mortgage on the corporate property, if done in good faith. 

This just principle is recognized by Ckief Justice Clar7c in Edwards 
v.  supply Co., s u p m ;  by Mr. Juslice Manning in P o u d l  v. Lumber Co., 
153 N.  C., 56, quoting from Edwards 71. Supply  Co., and by Mr.  Ju.stice 
Hoke  in Whitlock 21. Alexander, 160 N. C., 479. 

There is nothing to hinder a director from loaning money and taking 
liens on the corporate property to secure him. I f  he can do that, he 
can lend his credit by indorsing its paper in order to obtain needed cash, 
and secure himself upon the corporation's property. Such transactions 
are looked upon with suspicion, and strict-proof of their bona fides is 
required. Hill  v. Lumber Co., 113 N.  C., 178; Oil CYo. v. Marbury, 81 
U. S., 587. 

But the directors, occupying a fiduciary relation, are not permitted to 
secure themselves against preexisting liabilities of the corporation upon 
which they are already bound, or for money they may have alrcady 
loaned, when the ,corporation is in declining circumstances and verging 
on insolvency. They cannot be permitted to take advantage of their 
intimate knowledge of the corporation's affairs for their own benefit at  
the expense of the general creditors. 

We think, however, that the plaintiff's exceptions to the issues sub- 
mitted are well taken. They are not determinative of the controversy. 
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There is no finding of fact as to when the debts were contracted origi- 
nally, whether the notes were renewal notes of other notes already 
indorsed by defendants or either of them, and which one. 

There is no need to submit the first and second issues tendered by 
plaintiff, as those facts appear to be admitted. The other three issues 
should have been submitted; also an issue as to whether at the time of 
the registration of the mortgage the corporation was in failing circum- 

stances and verging on bankruptcy. I t  is immaterial that the 
(392) corporation was solvent at  date of the mortgage. The question 

is, What was its condition when the defendant directors put i t  on 
record and attempted to shelter themselves under its protection as 
against the other creditors? 

The defendant Rothrock seems to stand upon a somewhat different 
footing, if his evidence is taken to be true. According to his version, 
he was elected director and president, 13 February, 1913, and that was 
his first connection with the corporation. H e  was not on any of its 
outstanding notes, and refused to indorse the notes until the directors 
executed a corporate mortgage securing him against loss. This would 
be a legitimate transaction, according to the authorities cited heretofore. 
Nevertheless, if he failed to record the mortgage in order to give the 
corporation a fictitious credit, he would not he permitted to set i t  u p  
against those who extended credit to the company between its execution 
and registration, and the same rule would apply to his codefendant, even 
if his indorsement was an original instead of a renewed liability. 

New trial. 

Cited:  Steel Co. v. Hardware Co., 175 N.C. 451 (3c) ; Caldzoell v. 
Robinson, 179 K.C. 523 (2c, 3d) ; Basselt v. Cooperage Co., 188 N.C. 
513 (3c) ; Everet t  v. Staton,  192 N.C. 224 (2c, 3d) ; Mfg. Go. v. Bell,  
193 N.C. 371 (4c);  T h o m p s o n  v. Shepherd,  203 N.C. 314 (2c). 

R. A. CROWWLL v. J. M. PARKER ET AL. 

(Filed 26 April, 1916.) 

1.  Principal and Agent-Sale of Lands-Commissions. . 
In an action for the alleged breach of a brokerage contract for the sale 

of lands by the agent to recover his commissions it is necessary for the 
agent to show he had been successful in procuring a purchaser who not 
only was able and willing to take the lands in accordance with the terms 
of the contract, but who would have done so except for the defendant's 
default. 

452 
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2. Same-Deeds and Conveyances-Escroxv-Parties-Parol Contracts- 
Trials-Evidence-Questions for Jury. 

In an action to recover brokerage commissions upon the alleged breach 
of the contract of a vendor of lands that the purchase price should be a 
certain sum payable part in cash, the deferred payment to be secured by 
a morlgaqe on the lands, there was evidence tending to show a later agree- 
ment between the parties and a proposed purchaser that the purchase price 
should be a less sum, and the defendant delivered the deed in escrow in 
the form of a receipt from the holder stating that the parties had agreed 
thereto, but which was not signed by either the vender or proposed pur- 
chaser, and that the deeds were to be delivered upon receipt of part of 
the purchase price and a mortgage on the lands securing the deferred 
payment; that the proposed purchaser withdrcw from the arrangement 
and the vendor received back the deed held in escrow and sold the lands 
to a stranger to the transaction: IItZd, the escrow, as to the vendee, 
rested in parol arid was unenforcible; and upon the entire evidence the 
question as to whether the plaintiff had procured a purchaser in accord- 
ancc with the terms of his contract was a question for the jury, under 
proper instructions, and it was reversible error for the trial judge to direct 
a verdict thereon in plaintiK1s favor as a matter of law. 

3. Principal and AgenGSale of Lands-Contracts-Comnlissions-Default 
of Principal. 

An agent for the sale of real estate upon commission who finds a pur- 
chaser who is ready, able and willing to purchase it on the authorized 
terms is entitled to his compensation, if the sale is prevented by default 
of his principal in refusing to consummate it. 

APPEAL by defendants from Carter, b., at Octobcr Term, 1915, (393) 
of TAN LY. 

Civil action. The plaintiff, a real estate broker, sued for the recovery 
of $450, alleged to be due by the defendants J. M. Parker and Luther 
Shirey, as commissions on the sale of 380 acres of land in said county, 
and known as the David Melton home place. The contract was as 
follows : 

On this, 4 May, 1912, 1 hereby authorize and empower R. A. Crowell 
to sell for me my tract of 380 acres d land located on the waters of the 
Yawkin River near the Swift Island Ferry and known as the David 
Melton land or home place, at  the price of $5,000, payable $2,000 cash 
and $1,500 and interest on the deferred payments each year for two 
successive years, the deferred payments to be secured by notes and mort- 
gage on the property. And in the event the timber, or any part of it, 
on said land is cut before the notes and mortgage for the deferred pay- 
ments have been paid, the sum of $3 per 1,000 feet for all timber cut is 
to be applied on said notes and mortgage, as may be agreed upon by the 
purchaser and myself. I make R. A. Crowell my sole agent for that 
purpose, and in case a sale is made by him or through his influence or 
advertising, I do contract and agree to execute to the purchaser a deed 
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in fee for the said property, reserving to myself all the rents from the 
property or farm this year. The said R. A. Crowell shall receive as 
compensation for his services 10 per cent of the price above named, to 
be arranged out of the first payment of $2,000. This contract may be 
terminated by me after six months from the above date, upon giving 
written notice of my withdrawal of the same. 

J. M. PARKER. [SEAL] 

The jury returned the following verdict : 
1. Did the defendant J. M. Parker execute and deliver to the plaintiff 

the contract marked Exhibit "A," as alleged in the complaint? Answer : 
'(Yes." 

2. Did the defendant J. M. Parker sell the land described in said 
contract to the defendants L. S. Shirey and J. M. Cook before the ex- 

piration of said contract, as alleged in the complaint? Answer : 
(394) "Yes." 

3. Was said sale made through the efforts, influence, adver- 
tising or personal solicitation of the plaintiff? Answer : "Yes." 

4. I n  what amount, if any, is the defendant J. M. Parker indebted to 
the plaintiff ? Answer : "$450." 

The court instructed the jury to answer the first and second issues 
"Yes," if they believed the evidence, and then instructed them as to the 
evidence upon the third issue. Judgment was entered upon the verdict, 
and the defendants appealed. 

R. E. Austin and J. A. Spence for plaintif. 
Robert L. Smith for defendants. 

WALKER, J., after stating the case: I t  is not necessary that we should 
set forth even the substance of all the evidence. The case, as we view it, 
turns upon the meaning of the contract between the plaintiff and J. M. 
Parker and the nature of the transaction between J .  M. Parker and L. S. 
Shirey, who acted, i t  seems, for himself and J. M. Cook. We will as- 
sume, for the sake of discussion, that the plaintiff by his efforts and influ- 
ence brought the parties, Parker and Shirey, together to make their trade 
in regard to the land. I t  appears that the first negotiations for a sale 
by Parker to Shirey and Cook at $5,000, the amount mentioned in the 
plaintiff's contract, fell through, and afterwards, but before the contract 
between plaintiff and Parker had been terminated by notice, Shirey 
agreed orally to buy the land at $4,500, payable in certain installments. 
On 9 November, 1912, Parker deposited with M. J. Harris, assistant 
cashier of a bank in Albemarle, two deeds to Cook and Shirey,' duly 
executed and probated, one for the land and the other for the timber 
on the dower tract containing 108 acres, and Harris delivered to Parker 
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a written receipt for the same, signed by him and reciting that the deeds 
were to be held in escrow, upon the condition that if Cook and Shirey 
paid $2,000 by 1 January, 1913, and secured the balance of the purchase 
money ($2,000) by a mortgage on the land, the deed of Parker should 
be delivered to them. The paper also recited that the grantors and 
grantees had agreed to the arrangement set forth by it, but sioithcr the 
grantors nor the grantees signed the receipt, nor is there any evidcnce 
that Sbirey or Cook authorized it to be signed for them, or that they even 
saw i t  at  the time it was given. I t  was merely a receipt which M. J. 
Harris gave J. 117. Parker for the papers, stating the purpose for which 
they were left with him. The evidence, in no reasonable vic,w of it, can 
be considered as showing that Shirev and Cook were bound in writisle: - <, 

by an agreement with Parker to buy the land. As against them, the 
contract was legally unenforcible. This being so, what are the relations 
of the parties, and the rights incident thereto ? 

I t  is plain that the defendant, though he afterwards sold the property, 
that is, in April, 1913, has received nothing from that sale which 
was produced by thc effort or agency of the plaintiff, and we do (395) 
not understand that anything is claimed as accruing to the plain- 
tiff from it. I t  may also be said that the result from the agency of the 
plaintiff in his attempt to sell the property to Shirey and Cook has 
been, i n  one view of the evidcnce, unavailing, if not cntirely unsuccess- 
ful. The defendants have reaned no benefit from it. but have lost valu- 
able time in their fruitless cfforts to come to a binding agreement in 
respect to it. The law seems to be well settled that the brokcr's right to 
commissions depends upon the successful performance of his services, 
and nothing is to be paid unless a bargain is effected. A prospective or 
contemplative agreement is not sufficient. The negotiations must cul- 
rrlinate in the production of a person ready, able, and willing to buy, if 
the vendor will sell to him, or who will enter into an enforcible agree- 
ment for the purchase of the property. The subject is fully considered 
in 1,ur~ney u. Realey,  44 L. R. A. (0. S.), 503, to which there is an 
elaborate and exhaustive notc collecting and reviewing th r  cases. I t  
can malrr no difference, liowrver, if the brolrcr, by his efforts, has brought 
forth a purchasc~r able, willing, and ready to accept the principal's offer 
of sale, that the specific terms of the contract of sale arc arranged by the 
latter; but the broker must show, as has been said, that he effected either 
a completed sale or an agreement to purchase which is susceptible of 
enforcement against the purchaser. 

We do not think the evidence in this case was such or so conclusive as 
to authorize the instruction which was given by the court upon the sec- 
ond issue. Therc was, on the contrary, evidence from which a jury 
might reasonably find that the plaintiff had not produced a person ready, 
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able, and willing to buy the land, or to make a binding agreement to do 
so. The negotiations between the parties resulted only in a conditional 
sale, in  the nature of an option, that Shirey should deposit $500, and 
upon his paying $2,000 on or beforc 1 January, 1913, and then executing 
a mortgage upon the land for the balance, the escrow should be delivered 
to him. But this Shirey did not do, nor was he ready, able, and willing 
to comply with this condition at  the appointed time, nor has he since 
made any tender of the money or the mortgage, but has altogether with- 
drawn himself from this transaction. I t  is true that the plaintiff took 
the deed from the clerk on 2 January, 1913; but this he may have done 
because Shirey had failed to appear and perform the conditions of the 
agreement. Parker could not compel Shirey to perform, for the con- 
tract, as to him at least, was oral. 

Wc do not hold that thc plaintiff is not entitled to recover, as the facts 
are not so clcarly presented as to justify such a ruling; but what we must 
be understood as deciding is that there is evidence from which the jury 
may infer that there was no sale, according to the terms of plaintiff's 

agrcrment. 
(396) Without discussing the authorities in detail, we cite the follow- 

ing as pertinent to the case: Trusf Co. v. Adams, 145 N .  C., 161, 
166; Levy 71. Kottman, 32 N.  Y. Suppl., 241, whew the cases are col- 
lectcd; Biamond v. Nwtley, 55  N.  Y .  Suppl., 994; Kronenbcrger v. 
Bierling, 76 N .  Y .  Suppl., 895; McPhccil v. Bud/,  87 Cal., 115; Wilson 
v. Mason, 158 Ill., 204. 

The second case above cited closely resembles this one in  some of its 
features. But it must be borne in mind that if an agent, who is em- 
ploycd to sell real estate, finds a purchaser who is ready, able, and willing 
to purchase i t  on the authorized terms, his right to commissions will not 
be impaired by the default of his principal in  refusing to consummate 
the sale. The scller cannot complain if he is made to pay commissions 
because, by his own fault, he has lost a bargain upon his own terms. 
Parker v. Walker, 86 Tenn., a t  p. 569, where i t  is said: "To procure a 
purchaser of real estate not only implies that the purchaser shall be one 
able to comply, but the further idea, that the seller and the purchaser 
must be bound to each other in a valid contract. To this we must agree. 
An oral agreement upon the part of the purchaser would not be a valid 
agreement; and if he refused to complete the sale after such oral agee-  
ment, without fault upon the part of the seller, the obligation of the 
broker would not be fulfilled, and he could not recover his commissions. 
I f ,  on the other hand, the purchaser was not only able, but willing, to 
complete the sale, and the vendor then refused to sell, or is unable to 
fulfill the terms upon his part or make a good title, or the trade falls 
through for any other default upon the part of the seller, the commis- 
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sions are nevertheless earned. Addison on Contracts (Morgau's Ed.), 
vol. 2, sec. 931; Coolce v. Pislie, 12 Gray, 491; Tooms v. Al~xander,  101 
Mass., 255 (s .  c., 3 Am. Rep., 349) ; f l~ooney v. R l d ~ r ,  56 N. Y., 238." 
See, also, Aigler v. Carpel~ter P. L. Co., 51 Kansas, 718. 

What we have stated is, of course, based entirely upon a consideration 
of the terms of the agreement between the plaintiff and Parker, which 
have been set forth. There is evidence that this contract has not been 
complied with. 

Whether the sale fell through by reason of thc fault of the owner of 
the property, or i t  failed because the purchaser was not able, ready, and 
willing to buy, is for the jury to determine upon all the evidmcc and 
under proper instructions as to thc law applicable thereto. 

The cases on the subject in our Reports have very little or no bearing 
upon the pecise question raised in this appeal, as the sales in those 
cases were generally consurnmatcd. Trust Co. 11. Goode, 164 N.  C., 19, 
relied on by the plaintiff, was a case of that kind, and to the sanie effect 
are the authorities cited therein. I t  is undoubtedly truc, as decided in 
those cases, that a principal cannot take the benefit of his broker's 
services and refuse to pay for thcm; but that is not the only (397) 
question here. Aigler v. Carpenter, wpm; Ychl  v. Fenton, 119 
Pac. Rep. (Gal.), 400. 

There was error in the charge of the court, and a new trial therefore 
is  granted. 

New trial. 

Cited: Thomas v. Realty Co., 195 N.C. 593 ( I c ) ;  Ingle v. Green, 
202 N.C. 122 (lcc) ; Harris v. Trust Co., 205 N.C. 529 ( Ic )  ; Johnson 
v. Ins. C'o., 221 N.C. 445 ( l e )  ; Lindsey v. Speight, 224 N.C. 455 (Ic) ; 
White 1). Pleasanh, 225 N.C. 763 (Ic)  ; Jones v. Realty Co., 226 N.C. 
306 ( I d )  ; Elley v. Fletcher; 227 N.C. 347 (lc).  

B. H. HENDERSON v. ATLANTIC COAST LINE RAILROAD COMPANY. 

(Filed 26 April, 191 6.) 

In an action against a railroad to recover damages for a personal in- 
jury, where there is no allegation or evidence that the act complained 
of was wantonly clone, it is erroneous, to defendant's prejudice, for the 
trial judge to submit an issue as to diether the plaintiff was injured by 
the defendant's wanton negligence. 
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2. Same-Instructions-Appeal and Error-Harmless Error. 

In  a n  action for damages alleged to have been caused by the defend- 
ant's negligence, where there is sufficient evidence of the negligence com- 
plained of, the submission of a n  improper issue as  to the defendant's 
"wanton" negligence places upon the plaintig a n  additional burden t o  
show that the act was wanton; and where the trial judge has properly 
instructed the jury tliat the plaintiff was only entitled to recover his 
actual damages, the error is harmless so f a r  a s  the defendant is con- 
cerned. 

3. Negligence - Railroads - Collisions-Injury to Pedestrians-Trials- 
Evidence-Questions for .Jury. 

I n  a n  action to recover damages of a railroad company for injuring 
the plaintiff, alleged to have been caused by the defendant's negligence, 
the evidence is sufficient as  to the defendant's negligence, but not of 
wantonness, which tends to show that  the defendant's branch line crossed 
its main line in a town; tliat the plaintiff was stopped by a freight train 
a t  this crossing, and while standing between the two tracks about 35 feet 
from the track a fast  train on the main line crashed into a freight train 
on the crossing, and a small stick of timber was hurled upon the plaintiff, 
causing the injury complained of. 

CT~ARK, C. J. concurring. 

APPEAL by defendant from Whedbee ,  J., at October Term, 1915, of 
CUMBERLAEU. 

Civil action, tried upon certain issues, the first of which reads as 
follows : 

Was the plaintiff injured by the wanton negligence of the defcndant, 
as alleged? Answer: "Yes." 

(398) The other issues relating to contributory negligence and dam- 
age were found for the plaintiff. From the judgment rendered, 

the defendant appealed. 

Xinclair,  D y e  & R a y  for plaintif f .  
Rose  & Rose for defrmdanl.  

BROWN, J. The defendant excepted to the submission of the first 
issue, and also requested the court to instruct the jury that thcre is no 
evidence of wanton negligence. IIis Honor erred in submitting the issue. 
There is no allegation in  the complaint, and there is no evidence, that 
the defendant wantonly as well as negligently injurcd the plaintiff- 
Issues are raised by the pleadings, and wherc the pleadings do not dis- 
stinctly and unequivocally raise an issue, i t  should not be submitted. 
lrprague v. B o n d ,  113 N .  C., 552. 

While there is nothing in the record tending to prove wantonness 
upon the part of defendant's engineman, there is a'mple evidencc of 
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ncglect. The defendant's branch road from Sanford to Wilmingtim 
crosses its main line from Washirigton to Florida withiu the limits of 
Fayetteville. The plaintiff, a colored physician, on his way home, was 
stopped by a freight train on this crossing and, while waiting for it to 
move, was standing on the angle betwcw thc two tracks and sorne 35 f e ~ t  
from the track, when the midnight "flyer," thc fast passenger train on 
the defendant's main line, crashed into the freight train at  the c+rossing 
and a small stick of timber thereon-a cross-arm for a telegraph lille- 
was hurled 35 feet, striking and seriously injuring the plaintiff. The 
facts arc not in dispute, and the defendant put on no evidence. 

While the insertion of the word "wanton" in the issue was error, yet 
upon an examination of thc charge of his Honor mcx are satisfied that it 
was error of which the plaintiff alone could complain, because it threw 
upon him the buden  of proving that the defendant acted wantonly, reck- 
lessly, and without due regard for the rights of the plaintiff. 

I t  is contended by the defendant that the submissiorl of such an i-sne 
tended to enhance the quantum of damages, and wc were at  first inclinctl 
to think so; but his H o n o ~  jnstructcd the jury w r y  clearly that they 
should find as damages only such sum of money as will compensatc the 
plaintiff for injuries which are the direct result of the wanton ncgligenco 
of the defendant. 

He  told the jury to "answer in such sum as you think in your jntlg- 
mcnt will compensatc him." Wc thiuk i t  \cry char from his Honor's 
charge that he restricted the plaintiff's recovery to actual or comymsa- 
tory damages only, and did not allow anything for punitive damages. 

We are of opinion, upon a review of the entire and a11 thc as- 
signments of error, that there is no re\ersil)le crror. 

No error. 

CLARK, C. J., concurs in thcx c~o~iclusion reached, and that if t21c (399) 
insertion of the word "wanton" in thc~ issue was c i ~ o r ,  i t  was 
error against the plaintiff, as it threw upon him the h d c n  of proving 
that the defendant acted recklessly and without regard for the rights of 
the plaintiff, since the court chargd  thc jury to allow only compcmatory 
damages; bat does not concur that there was "no cvitlcnccl of wariton 
negligence." 

Wantonness has been defined as "acting 1-eclilessly aiitl without di~t, 1.e- 
gartl to the rights of others." Thc plaintiff was where hc had a riqht to 
be. ITe was on his return home, near the crossing of one railroad track 
by the other, and in the angle made thereby, waiting for the freight train 
to pass, when the ('mic!night flyer" mail train on the other track dashed 
into i t  and hurled a small stick of timber some 35 feet, which struck and 
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seriously injured the plaintiff. Thesc facts were not in dispute, and the 
defendant put on no evidence. The evidcnce was : 

1. That the fast mail train was running 29 to 35 miles an hour, in  
violation of the ordinance of the town (in whose limits this injury oc- 
curred), which limited the speed to 10 miles an hour. 

2. This train was running also in xiolation of defendant's own rule 
No. 98, which required trains approaclling such points to be prepared to 
stop. Both the above ordinance and rule arc alleged in the complaint 
and admitted in the answer. 

3. The train was running i11 riolation of the statute which required 
an elwtric headlight of at  least 1,500 candle power on the main line. The 
absence of a sufficient headlight is alleged in the complaint, and it was 
i n  testimony that there was no electric headlight. This was not contra- 
dicted by any evidence. 

If this last is true, the defendant company was guiIty of an indict- 
able offense, as is provided by chapter 446, Laws 1909. The collision 
was itself evidence of negilgencc. Wright 1,. R. R., 127 N. C., 229, and 
Inany other cases. That it occurred while the defendant was in  the 
commission of an indictable offense and running at a high rate of speed, 
in  violation of the town ordinance, of its own rules, and of the statute 
of this State, was evidence of wanton negligence, that is, of "acting with 

indifference to the rights of others." Everett v. Xeceivers, 121 
N. C.,  521. There is no ground upon which the defendant can complain 
of the conduct of the trial. 

C. S. BR0AT)IIURST AND WIFE V. T. W. MEWBORN. 

(Filed 26 April, 191G.) 

1. Rills-Devise of Dwelling-Messuage-bnds. 
The devise of a "house," referring to the dwelling of the owner, is 

equivalmt to the word messuage, and, in the absence of some term or 
clause restrictive of its meaning, conveys the lot on which the dwelling 
is situate, together with the outbuildirlgs customarily used by the owner 
as a part of his residence, and this rule of construction is held in this 
case to apply to the words, "I want my ~nothcr to occupy the furnished 
Bouse where we live, during her life," etc., it appearing that the house was 
situate upon a lot of the usual size of those of the town and clearly defined 
and identified. 

2. Wills-Power of Sale-Executors and Administrators-Ulterior Devisees 
-ICoconversion. 

Where the testator directs in his will certain lands to be sold and the 
proceeds divided among certain of his heirs at law, there is no implied 



N. C.] S P R I N G  TERM, 1916. 

power of sale in the executor, and the proceeds of the lands will go to 
the heirs a t  law designated, in their converted form, unless the devisees, 
being sui generis, elect to take the lands. 

3. Wills-Power of Sale-Ulterior Devisees-Reconversion-Minors-Exe- 
cution of Powers-Parties. 

The doctrine of reconversion by consent of the beneficiaries under a 
will of lands ordered to be sold after the falling in of a life estate cannot 
apply when some of the beneficiaries are infants, or there is a difference 
of opinion among them, for then an appropriate proceeding for the execu- 
tion of the power of sale is necessary, probably requiring that the heirs 
a t  law be made parties thereto. 

4. Wills-Power of Sale-Reconversion-Proceeds of S a l e v e s t e d  Inter- 
ests-Deeds and Conveyances. 

A devise of land with direction that, upon the death of the life teniznt, 
they be sold and the proceeds be paid in certain proportions to  testator's 
sister and the two nieces, the daughters of another sister: Held, whether 
the lands are reconverted or sold by proper procedure, the ulterior devisees 
named have a vested interest either in the lands or the proceeds of sale, 
to  the extent of her respective interest, and the deed of either of them 
given for such interest is valid. 

CONTROVERSY submitted without action and tried before Bond, J., a t  
February Term, 1916, of LENOIR. 

On the hearing i t  was properly made to appear that  plaintiff had con- 
tracted to convey to defendant, for $2,500 the undivided i n t e r ~ s t  of 
Annie Whitaker Broadhurst i n  a house and lot in the city of Kinston, 
AT. C., or her equitable claim to the proceeds of sale of said house and lot, 
if this be the nature of their interest, said plaintiff being the same Annie 
Whitaker Broadhurst referred to in the second item of the will of Mar- 
tha  J. Stanley, deceased, and under which the interest of said plaintiff 
arises, the item of said will being in terms as follows: 

"Item 2. I want my  mother to occupy the house on Queen (401) 
Street (furnished), where we lire, during her life, provided that  
she would be satisfied; but if she prefers to move into a smaller house 
to live, I want the said Queen Street house rented out and the rent ap- 
plied to her support as  long as she lives. At  her death I want it sold 
and the money divided as follows: One-third to be paid to my  sister, 
Cynthia H a r t  Winfrey, and the other two-thirds to be equally divided 
between my two nieces, Myrtle Whitaker and her sister, Annie Whitaker 
Broadhurst, daughter of Dr.  F. A. Whitaker." 

I n  reference to the "house on Queen Street," the subject-matter of this 
item, the case agreed contains additional facts as follows: 

"51/2. Tha t  a t  the  time the said will was written and executed, and a t  
the time of the death of the testatrix, she owned on Queen Street i n  
Kinston a lot of land of not unusual residential size, there being in E n s -  
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ton some lots smaller, some about the same size, and some larger. The 
said lot was inclosed by lands of other parties with its frontage on Queen 
Street. The said house stood on said lot and the whole of said lot was 
used as one residential lot by testatrix." And i t  is stated, further, that 
plaintiff had prepared a deed, properly executed by both defendants, 
held in escrow by the National Bank of Kinston, purporting to convey 
to defendant plaintiff's one undivided third interest in the house and lot 
in  question, and that defendant was ready and willing to pay the pur- 
chase price of said deed and on delivery would convey to defendant the 
title to said one-third of the house and lot or the right of plaintiff to the 
proceeds of such interest on sale of same, pursuant to the terms of the 
will. 

The court entered judgment that feme plaintiff Annie Whitaker 
Broadhurst was the owner of the legal title to one-third interest in the 
house and the lot; that the same was held subject to a power of sale in 
the executrix of the will of Martha J. Stanly, and that the deed referred 
to, on delivery, would convey to defendant all the right, title, and interest 
of Annie Whitaker Broadhurst in said property, whether same be con- 
sidered realty or personalty, etc. 

Both plaintiffs and defendant excepted and appealed from the judg- 
ment. Plaintiffs excepted, assigning for error chiefly the ruling of the 
court that the executors had an imposed power to sell and convey the 
house and lot in  question, ahd defendant excepted, assigning for error 
that the ruling on the term "house on Queen Street" included also the lot 
on which the same was situate. 

Loftin, Dawson & Manning and Langston, Allen & Taylor for 
plaintiffs. 

Rouse & Land for defendant. 

(402) HOKE, J. The devise of a "house," when referring, as in this 
case, to the dwelling-house of the owner, has been held the equiva- 

lent of the word messuage, and, in the absence of some term or clause 
restrictive of its meaning, it is said to convey the lot on which the dwell- 
ing is situate, together with the outbuildings customarily used by the 
owner as a part of his residence. Wise v. Wheeler, 28 N. C., 196; Com- 
mon Council v. State ex re, 5 Ind., 334; Sparlcs v. Hess, 15 Cal., 187; 
Riddle v. Littlefield, 53 N. H., 503;  Bacon v. Bowdoin, 39 Mass., 401;  
Rodgers v. Smith, 4 Pa. St., 93 ; Board of Education v. State, 64 Kansas, 
16. I n  Rodgers v. Smith it was held: "That in the devise of a 'house' in  
a will, the word house is synonymous with messuage, and conveys all that 
comes within the curtilage." And in Spnrks v. Hess, supra: "The land 
will sometimes pass without specific designation of it as land, thus, the 



N. C.1 SPRING TERM, 1916. 

grant of a messuage with the appurtenances will pass the dwelling-house 
and adjoining buildings and also its eurtilage, garden, and orchard, to- 
gether with the close in  which the house is built. As relevant to the 
question, i t  i s  stated in the case agreed that at  the time the will was 
written and a t  the death of testatrix his house in question was on a lot 
of avcrage size in  the city of Kinston, and the whole of it was used by 
the  testatrix as one residential lot, and, on these facts, we concur in his 
Honor's decision that the lot is included under this clause of the will. 

I n  regard to the position that, under the terms of the will, there was 
a n  implied power in the executrix to make sale of the house and lot for 
the purpose of the division, we are of opinion that no such power was 
conferred. True, there are numerous cases where the power of sale by 
the executor has been sustained. I n  Lumber Co. v. Swain,  161 N. C., 
566, S'aunders v .  Sauriders, 108 N. C., 327, i t  was held that such power 
existed by reason of express terms of the will, the executor having been 
appointed "to all ir~tents and purposes to execute this my last will and 
testament according to the true intent and meaning of the same and 
every part and clause thereof." And the power is usually implied 
where there is a mixed fund of realty and personalty directed to be sold 
for distribution, etc., or when the proceeds of the sale is for the paymcnt 
of debts or other purposes corning under the ordinary duties of an execu- 
tor or duties imposed upon him by other express terms of the will, as in 
Council v. Avereti,  95 N.  C., 1 3 1 ;  Vaughn  u. Farmer, 90 N.  C., 607, 
and other like cases. But the general rule is that when a specific piece 
of land is devised to be sold for purposes of division among heirs or 
designated beneficiaries, without more, the exccutor has no authority to 
make the sale, Epley  11. Epley,  111 N. C., 505 ; Gay v. Grur~t ,  101 N.  C., 
pp. 206-207; and the present ease would seem to come clearly within the 
principle, the devise of a house and lot to be sold for division, and, so 
f a r  as appears, the proceeds not given or required for the payment of 
debts or any of the duties ordinarily devolving upon an executor. 

We are not inadvertent to the fact that the will, in the present (403) 
case, contains the cxpression, "appointii~g the executrix to execute 
this my will," an cxpression, however, very far from having the same 
significance as the explicit and extendcd terms conferring powers on the 
executors in Lumber Go. v. Xtunin and Sa~ lndcr s  v. Xaunders, to which 
we hare adverted, arid the extent and condition of the property, too, was 
very different. I n  this case the expression, in our opinion, should be 
considered only as a direction to execute the powers ordinarily incum- 
bent an executors in the performance of their official duties. The execn- 
trix, then, being without power in the premises, the legal title to the 
house and lot, under our decisions, would, in the meantime, descend to 
the heirs of the testatrix (Cli f ion v. Owens, 170 N.  C., 607; Eeam v. 
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Jennings, 89 N. C., 451; Yerebee v .  Procfer, 19 N. C., 439) until the  
power of sale could be enforced by appropriate proceedings, unless the  
beneficiaries, being all sui jul.is and all concurring, should elect to hold 
the property as realty, in which case thcre would be a reconversion ui&r 
the principles approvcd and applied in Phifer 7). Oiles, 159 N. C., 142, 
and Duckworth o. ,Jordan, 138 N. C., 525; arid in such the deed of these 
persons would convey the title to defendant according to its tenor. I f ,  
however, the interest of any one of these beneficiaries has descmded 
upon a minor, or if there is difference concerning thc sale among them, 
thcre will have to he some appropriate court proceeding for the ckxecu- 
tion of the power of sale, in which i t  u~onld bc desirable and probably 
necessary to make thc heirs at  law parties. Stone's Equity, 11. 260. I n  
either event the interest owntd by feme plaintiff i s  a vested right of 
property, and, as held by the court below, her decd properly executed 
would convey to the defendant feme plaintiff's undivided intcrcst in the 
property in the one casc or her portion of the proceeds thercof when the 
sale has occurred. The parties having agreed in such case that defend- 
ant is content to accept the decd at  the contract price, thc judgment be- 
low is so far affirmed that plaintiff will recorer the purchase price, and 
the deed for plaintiffs' interest will be thereon delivered. 

On defendant's appeal, the judgment is affirmed. 
On plaintiffs' appeal, the judgment is reversed. 

Cited: Metubom v. Moseley, 177 N.C. 113 (2e, 3c) ;  Warehouse Co. 
11. Warehouse Gorp., 185 N.C. 525 ( l c )  ; Freeman 7). Rnmsey, 189 N.C. 
797 ( l c )  ; Tadlocb v. Mizcll, 195 N.C. 475 (Ice). 

T. C. QUICKEIA r. CITY O P  GASTONIA. 

(Filed 3 Nay, 191 6.)  

Cities and Towns-Scweragc-Nuisa~~c~In~junction. 
Where a citizen of a town has built his home near the place whrw the 

town's sewer emptied into a stream, and thcre is evidence t ~ n d i n g  l o  
show that  the flow of water was thereaftrr increased by concrete strrcts 
so as  to carry offensive matter and germs through the sewer, into the 
stream, to the injury of the health of his household, a restraining order 
should be granted to the hearing, i t  appearing, by agreement, that the 
town was restrained only from artificially washing its sidcwallrs nntil 
then. 

HOKE, J., not sitting. 
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APIWAL by defendant from Webb, J., at chambers, continuing a rc- 
straining order until the hearing. From Gns~or;. 

A. L. Quickel and Carpemfer &? Cnrper~ter for plaint i f .  
JIanyum & Woltz  for defendunt. 

CLARK, C. J.  This is an action to perpetually restrain the city 
of Gastonia from washing its filth and organic matter into a small 
branch that flows through the plaintiff's lot within said city, endangering 
the health of himself and family and rendering. the surroundings of his 
home unpleasant. A temporary restraining order was granted, and from 
an order continuing thc case to the hcaring the defendant appealed. 

I t  appears that the plaintiff purchased a lot in  Gastonia in August, 
1911, and erected a residence thereon. This house was within town 
limits, hut beyond the termination of the sewerage pipes. The city has 
constructed concrete water-tight pavements, and the plaintiff contends 
that the water which formerly soaked into the ground now flows off and 
into said branch, carrying with it offensive matter and poisonous germs. 
The defendant contends that the plaintiff built at that point knowing 
that the location was beyond the te&ination,of the sewer pipes and that 
the water does not bring down noxious matter. But aside from the fact 
that  the pa~ements and concrete which have been put down have in- 
creased or at  least accclerated the flow of the water, in a growing town 
like Gastonia persons who build beyond the end of the sewer pipes havc 
reason to expect and ask that they be accommodated, and protected 
against such nuisance, by an extension of the sewer pipes past their lots, 
if failure to do this shall move obiectionable. Whether such extension 
of sewerage is reasonable and whether there is a nuisance to the plaintiff 
are matters for the jury at the trial, upon all the testimony. 

We might doubt as to the justice and propriety of granting a restrain- 
ing order to the hearing, since this might require the very expense 
of putting in the sewer pipes, which at the hearing might be (405) 
found nnnecesrary by the jury. We are, however, relieved of any 
difficulty on this score by the fact that the plaintiff consented that the 
court should restrict, as it has done, the injunction to prohibit only the 
artificial washing off the sidewalks until the hearing, a d  does not re- 

<, - 
quire that the defendant shall take care of the water which comes 
naturally from rainfall or springs. 

me think the restraining order, as thus modifird, was properly con- 
tinued to the hearing. 

Affirmed. 

HOKE, J., not sitting. 
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GARDNICR ik CLARK V. POSTAL TI42LEGRAPH ANI) CARLE COMPANY. 

(Filed 26 April, 1916. ) 

1. Telegraph - Contract-Breach-Negligence-Commercial Tclegrams- 
Measure of Damages. 

A telegraph company is liable, on breach of its contract to properly 
transmit and deliver a commercial message, for such damages as  were 
in reasonable contemplation of the parties, which are  capable of ascer- 
tainment with a reasonable degree of certainty, and may extend to those 
arising from collateral agreements growing out of the telegraph company's 
contract to transmit and deliver the telegram, when coming within t h e  
rule stated. 

2. Same--Collateral Contracts-Resales-Evidence-Notice. 

Upon the breach of contract of a telcgraph company to properly trans- 
mit and deliver a message ordering the shipment of goods for resale, 
and this shonld reasonably havc been known to the company from the 
course of the sender's dealings with i t  and the character of the business 
he carried on a t  the place, the latter may recover a s  darnages the loss 
of profits thereby prevented, which may be ascertained by reference t o  
the difference between the contracat price and the prices prevailing in 
the market; and when the goods a re  bouglll to be sold again by spt'c2ific 
methods and in the regular course of dealings of the purchaser, aud 
these conditions should reasonably have been linown to the company, 
the profits ascertained by the resale rnade in the manner contemplated 
aff'ords more accurate data for estimating the damages actually attrib- 
ntable to the breach, and may be shown in the absence of eridence 
tending to show that  they were made a t  extravagant prices or under 
unusual conditions. 

3. Same-Constructive hToticc-Dealings. 

A grocer sent a telegram in the inonth of June to a commission mer- 
chant with whom he customarily dealt, reading. "Ship today 130 crates- 
of fancy cabbages, same price or less," with evidence tending to show 
that  the cabbages wrre not sent, owing to the failure of the defendant 
to transmit and deliver the mcssage; that his mdhotl was to order 
cabbages by telegraph through the defendant, handling two or three 
car-loads a week through the spring and surnnler, and sell them to 
his customers pending their arrival, and he had sold the whole shipment 
for delivery on a certain day, by which time it  shonltl havc been re  
ceived. There being no evidence that the resales wrre made under P -  

ceptional circuinstances, i t  is IIcTd, under the evidence in this case, that  
the prices obtained a t  the resale thereof were competent as  eridencse on 
the issue of damages. 

(406) APPEAT, by defendant f rom Webb, J., at F e b r u a r y  Term, 1915, 
of FORBYTII. 

Civil action to  recover damages f o r  negligent fa i lu re  to  dclivcr a tele- 
g raphic  message. 



N. C.] S P R I N G  TERM, 191 6. 

There was evidence on part of plaintiff tending to show that plaintiff 
firm were retail grocers doing a general business of that kind in the city 
of Winston, N. C., and Phillips & Co. were wholesale produce dealers, 
doing business in Norfolk, Va.; that plaintiffs at  this time wcrc hand- 
ling in their trade on an averagc of two to three car-loads of cabbage 
every week, in  May about 300 crates, much of it ordered from Phillips 
& Co., all of i t  being ordered by telegraph through defendant company; 
that on Monday, 1 June, 1914, plaintiff filed with defendant for immc- 
diate transmission a message to said Phillips & Go., in tcrms as follows : 

Ship today 150 cratcs of fancy cabbage; same price or less. 

Plaintiff had ordered a car-load of this cabbage from these same deal- 
rrs on 29 May, and had paid therefor $1 per crate; that at t l ~ e  hour the 
message was sent, and should have been received, cabbage had declined to 
90 cents per crate; that a car-load of cabbage shipped out of Norfolk 
on Monday was due to arrive in Winston on Wednesday; that, in cxpec- 
tation of receiving the cabbage on Wednesday; plaintiffs took ordcrs 
from their trade and had sold out the entire 150 crates to their customers 
at  $2 per crate; that defendant company failed to deliver thc message 
and, by reason of such failure, thc sales booked by plaintiffs ~ ~ c r e  not 
carried out, to plaintiff's damage as indicated. 

There was proof offered, also, that Phillips & Co. were in a position 
to immediately fill the order, and would have done so in time for Wcd- 
nesday deliveries if the message had been properly transmitted and 
delivered. 

The court held that in  no aspect of thc evidence werc plaintiffs entitled 
to recover the loss of profits on this order, and that on thc issue as to 
damages plaintiffs were coilfined to the price of the message and the cost 
of placing the orders for selling same. 

On issues submitted there was verdict of negligent failure to deliver 
the message and, under the charge of the court, assessing the 
damages at $13.25, this being the price of the message and the (407) 
estimated cost of employees in placing the orders. 

Judgment on the verdict, and defendant excepted and appealed, as- 
signing for error the ruling of the court as noted. 

Gilbert T .  Slephenson for plaintiff. 
R a y m o n d  G. P a r k e r  and J .  C.  Buxton for de fe~ idnnl .  

HOKE, J., after stating the facts: A telegraph company sued for 
breach of contract for failure to properly transmit and deliver a com- 
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mcrcial message may be held liable as in other cases, on breach estab- 
lished, for such damages as were in reasonable contemplation of the 
parties and which are capable of ascertainment with a reasonable degree 
of certainty. Williamson v. Tel. Go., 151 N. C., 223; Furniture Co. v. 
Express Co., 148 N. C., 87; Tel. C'o. 0. Hall, 124 U. S., 444; Thompson 
on Electricity, sec. 310. And the significance of the expression, "Within 
the reasonable contemplation of the parties," may be determined not only 
from the language of the message itself, but from the facts known to the 
company at the time or then communicated to i t  of a kind and character 
and under circumstances from which it could be reasonably and fairly 
inferred that the parties contemplated that they should be considered as 
affecting the question of damages. Tillinghmt v. Cotton Mills, 143 N.  C., 
268. The principle may be cxtended to the recovery of damages incidmt 
to the loss of bargains to sell or purchase property and the profits to 
arise therefrom, not only those growing out of the principal contract, but 
from collateral agreements connected therewith, when these come within 
the rule first stated, i. e. ,  when they were in reasonable contemplation 
of the parties and capable of being ascertained with reasonable certainty 
from the facts properly ,,in evidence. Alezander I). Tel. Co., 66 Miss., 
161; Pearsccll v. Tel. C;., 124 N. Y., 256; Tel. Co. v. Wenger, 55 
Pa .  St., 751; Scott and Ja'rnagin Law of Telegraph, sees. 391-392. I n  
this last citation the author quotes with approval from the well con- 
sidered case of Grifin v. Colver, 16 N.  y., 489, as follows: "The broad 
general rulc in such cases is that the party injured is entitled to recover 
all the damages, including gains prevented as well as losses sustained, 
and this rule is subject to but two conditions: "The damages must be 
such as may fairly be supposed to have entered into the contemplation of 
the parties when they made the contract, that is, must be such as might 
naturally be expected to follow its violation, and they must be certain, 
both in their nature and in respect to the cause from which they pro- 
ceed." And in speaking of this statement as to certainty, it was said, in 
Hardwlare Co. v. Buggy CO., 167 N. C., pp. 423-425: "And as shown 
by further reference to the authorities, this 'certainty' referred to by the 

learned judge does not mean mathematical accuracy, but a reason- 
(408) able certainty," citing Sutherland on Damages and Hall on 

Damages, pp. 70-71. 
On the question of recovery of profits, as an incident of damages in 

these and like instances. the ca'ses further hold that when goods are - 
bought for resale in a certain market, and this fact is known to the 

u 

vendee at tllc timc of contract entered into, the profits may be ascertained 
by reference to prices prevailing in such market. Lewis v. Rounfree, 79 
N. C., 122. This damage is usually to be ascertained by the difference 
between the contract and general market price in the designated locality; 
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but when they are bought to be sold again by spccified methods and in 
the regular course of dealing by the purchaser, and thcse conditions are 
known to the vendor, it seems that thc profits ascertained by resale made 
in  the manner contemplated afford more accurate data for the estimating 
of the damages actually attributable to the breach, and this, we think, 
could and should safely be allowed in the abscncc of any facts or evidence 
tending to show that a resale was had at  extravagant prices or under 
unusual conditions. The position is approved and well illustrated in 
two cases recently decided in this Court of Hardware CO. v. B~iqgy Co., 
167 N. C., 423 ; h't~el nrd Wire Co. 11. Copland, 159 N. C., 556. I n  the 
latter case i t  was established that defendant had wrongfully failed to 
deliver a car-load of wire fcncing for plaintiff's trade during a specified 
period, and plaintiff was allowed to recover the profits to bc realized on 
resale a t  plaintiff's place of business on proof that this car-load could 
have been sold out at  the profit claimed." 

I n  Hardware Go. v. Buggy Co., on wrongful failure to delirer a c.ar- 
load of buggies sold to plaintiffs, ordered for their trade in spring of 
1913, numbering 30 buggies, on proof that the entire car-load could have 
becn readily disposed of at  a profit of $1 5 per. vehicle, thp evidencc was 
held relevant on the issue as to damages. Speaking to the principle, tho 
Court said: "It is sometimes said that loss of profits to arise froin a 
good bargain may not be considered in estimating the damages from 
breach of an executory contract; hut, on examination, the position wilI 
be found to obtain only where, in a given instance, from the uncertainties 
of trade, the fluctuations of prices, or the like, tbcse anticipated profits 
present too many elements of uncertainty to be made the basis of a satis- 
factory business adjustment. This, howevcr, is not bccause they are 
profits, but by reason of their uncertainty; and where it appears that 
such profits were in reasonable contemplation of the parties, and the 
contract and evidence relevant to the inquiry afford data from which 
the amount may be ascertained with a reasonable degree of ccrtainty, 
the profits to arise from a good bargain may be The opinion 
further quotes with approval from IIale on Damages as f o l l o ~ s :  "A 
difficulty arises, however, when compensation is claimed for pros- 
pective losses in the nature of gains prevented; hut absoIute cer- (409) 
tainty is riot requircd. Compensatiorl may bc recovered when 
they are such as in the nature of things are reasonably certain to ensue. 
Reasonable means reasonable probably. When the losses claimed are 
contingent, speculative, or merely possible, they cannot be allowed." 
Hale on Damages, pp. 70-11. 

I n  the present case there are facts in  evidence tending to show that 
plaintiff, retail grocer, doing business in the city of Winston, on Monday, 
1 June, ordered from Phillips & Co., general produce dealers in Norfolk, 
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Va.. 150 crates of fancy cabbages, a definite order importing a completed 
contract on shipment of the goods, without morc (Crook v. Cowan, 64 
N.  C., 743) ; that the messagc was given to the company in time to be 
transmitted and to procure the shipment of cabbage on Monday after- 
noon to arrive in Winston, N. C., for plaintiff's trade on Wednesday; 
that Phillips & Co. had the cabbagc and would have shippcd same if the 
message had bccn reccivcd, and on account of the company's negligent 
failure the shipment was not made; that plaintiff, relying on the timely 
arrival of the produce ordered, booked the entire order at a stated profit 
for  Wednesday's deliveries, and lost thr sales and incidental profits by 
reason of the nonarrival of the goods; that plaintiff did business with 
Phillips & Co. through the spring and summer of that year, handling two 
t o  three car-loads of cabbage per week, much of it ordered from Phillips 
& Co. and all ordcrs sent by telegrams through defendant company. 

On this evidence, we think that the question of compensatory damages, 
including the loss of profits, should be submitted to the jury, and, if the 
facts as claimed by plaintiffs are acceptcd by them, plaintiffs are entitled 
to recover for the loss of profits as evidenced by the resales made by 
them according to tltcir usual methods of dealing. Assuredly so unless 
there was evidence offered tending to show that, owing to exceptional cir- 
cumstances, the prices obtained on resale were out of the expected and 
.ordinary, in  which casc the difference between the cost and charges paid 
for cabbage and the value in the retail market in Winston would more - 
properly be the rule. 

The cases to which we were referred by counsel for appellee, notably, 
Newsome v. T e l .  Go., 144 N. C., 178 ; Tanning  Co. v. Tel .  Go., 143 N. C., 
316;' W i l l i a m s  v. T e l .  Go., 136 N. C., 82, and Walscr  v. Tel .  Co., 114 
N .  C., 440, were cases where there was nothing in the message itself or 
in the facts known or communicated which gave any fair or reasonable 
intimation that the damages claimed were to be expected or where the 
rvidence did not tend to establish the loss of a dcfinite contract, but only 
disclosed the preliminary negotiations or trade inquiries from which a 
contract might or might not arise. 

There was error in the rule for awarding the damages adopted by 
his Honor, and plaintiff is entitled to a new trial of the cause. 

New trial. 

Cited: Nance  1). Telegraph Co., 177 N.C. 317 ( Ic )  ; Cary  1 ) .  ITccrris, 
178 N.C. 628 ( Ic )  ; Johnson v. R. R., 184 N.C. 105 ( l e )  ; Jeanette v. 
Hovey ,  184 N.C. 143 ( l p )  ; Jol ley 11. Telegraph Co., 204 N.C. 139 ( lc)  ; 
Troi i ino  v. Goodman, 225 N.C. 412 (Ic).  
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(4101 
NEW HANOVER SHINGLE MILLS r r  A L ~ .  v. THE JOHN L. ROPER 

LTJDIEER COMPANY ET AL. 

(Filed 26 April, 1916.) 

1. Appeal and E r r o ~ A d m i s s i o n s  of Record. 
An admission entered of record in a case on appeal, as having been 

made on the trial in the Superior Court, that the plaintiff could not recover 
the lands in ctispnte if certain deeds in his chain of title were esclnded 
from the evidence, is recognized in the Supreme Court, and binding upon 
the party making it. 

2. Deeds and Conveyances-Foreign Probate-Certificates-Statutes-Evi- 
dence. 

Our statute, Revisal, sec. 990, prescribing how deeds may be proven 
and arknowlerlgmenl and privy examination taken in other States as 
as in foreign conntries, must be followed, or they and the registration 
thereon will be declared void ; and where the probate lo a deed is taken by 
a commissioner of deeds in another State, and the certificate of the clerk 
of the court of that county is alone to that effect, without indication of 
authority of the conimissioner to act therein for the State of North Caro- 
lina, the registration here upon the probate, as well as the probate, a re  
both ineffectual, and will not be received as eridence of title. 

APPEAL by plaintiff from Gonnor, J., a t  October Term, 1915, of 
ONSLOW. 

Civil action. At  the close of the evidence tho defendants made a mo- 
tion for judgment of nonsuit. The  motion was sustained. Plaintiffs  
excepted and appealed. 

Rauntree,  Davis  & Carr,  G. V .  Coulper, C. D. Weeks ,  E. M. I ioonce 
for plaintiffs. 

Moore & D u n n  for defendant  lumber company. 
Rudolph  Duffey,  Frank  Thompson ,  I ierbert  M c C l a m m y ,  iVcl,enn, 

Varser  & N c L e a n  f o ~  defendanl  Foster. 

BROWN, J. I n  the case on appeal it is  stated that  when the motion 
for nonsuit was made a t  the close of plaintiffs' evidence "the plaintiffs 
admitted that  unless al l  the deeds offered in  cvidcnce by them were ad- 
mitted in cvidcnce they could not recover." This is an  admission of 
record made in the Superior Court upon the consideration by his  Honor  
of the motion to nonsuit. It was acted upon by his Honor, and t h e  
motion granted. Such admission is binding upon the plaintiffs in th is  
Court. 

I t  would be unfair  to  the defendants as well as unjust to his Honor i f  
we should disregard such a n  admission solemnly made and rccorded i n  
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the case on appeal. This precludes us from considering any other 
(411) source of title than that based upon the validity of the deeds 

offered in evidence by the plaintiffs. I t  obviates the necessity 
of considering the sufficiency of any evidence of possession under color 
of title. 

One of thc deeds in the plaintiff's chain of title is a deed dated 
22 December, 1902, from C. M. Carrier to Ralph E. Carrirr. This deed 
was probated in the city of Buffalo, State of New York, before E. A. 
Kingston, "commissioner of deeds i n  and for Buffalo, N. Y." Attached 
to i t  is certificate by John H. Price, clerk of the courts of Erie County, 
the same bcing courts of record, certifying that the said E. A. Kingston 
was at  the time of taking such acknowledgments a commissioner of deeds 
for the city of Buffalo in the county of Erie. 

Upon those certificates the deed was ordered to be registered by the 
clerk of the Superior Court of Onslow County, North Carolina, and 
duly recorded by the court. Our statute, Revisal, see. 990, prescribes 
how deeds may be proven and the acknowledgment and privy examina- 
tions taken in other States as well as foreign countries. There is no 
authority i11 the statute for the probate of a deed before a conlmissioner 
of deeds for Buffalo City. There is nothing in the record or upon the 
face of the deed tending to prove that Kingston was a commissioner for 
the State of North Carolina or a notary public or occupying any official 
position which authorized him to take probate of deeds for lands in this 
State. 

The point is expressly decided in Wood u. Lewey, 153 N. C., 402. I n  
that  case the deed was acknowledged before a coinmissioner of deeds for 
the State of New Jersey, and not before some official authorized by the 
laws of this State to take such acknowledgment. The court declared 
that the probate was void and that the registration was also void. 

I t  being admitted that this deed is a necessary link in  the plaintiff's 
chain of title, and the probate being insufficient to authorize its registra- 
tion, the motion to nonsuit was properly allowed. 

Affirmed. 

Cited:Whi lman 11. Y o r k ,  192 N.C. 90 (Ic)  ; McClzrre v. Crow, 196 
N.C. G6O (2c). 
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IIEXRY 5. FATSON ET Ar.. v. COMMISSIONERS OF DUPLIN COIJNTY 

(Filed 3 May, 1936.) 

1. Appeal and  Error-Elections-Rcfcrence-Findings-Reviexv-Stock 
Law-Constitutional Law. 

Where ~u lder  legislative authority the question of "stock law" or "no 
stock law" has been submitted to the voters of a county, with a provision 
authorizinp- a levy of taxes to build and maintain a county fence in the 
event that, as  a result of the election, a free-range territory, etc'., were 
established; and upon the question of whether a majority had voted 
against the "stocli law" (Constitution, Art. VII,  see. 8 ) ,  i t  appears by t h e  
report of the referee, confirnled by the judge, that  the registration boolrs, 
a s  revised, showed the requisite majority, it is Hcld ,  that  the Supreme 
Court may disregard its jurisdiction, if any, to  review the findings, espe- 
cially when i t  is apparent that  the same conclusion will be reached. 

2. Counties-Stock Law-Elections-Taxation-Ballots. 
The building of a county-line fence around free-range territory is not a 

necessary county expense, and for its building and maintenance a vote 
of the people of the county is required, and, under the act, the consent of 
the people that  the tax may be levied is sufficiently declared by a majority 
of ballots cast in favor of a "no stoclr" law. Keith v. Loclcharf, pos t ,  451. 

3. Taxation-Uniformity-Bcnefit~-Counties-~onstitutional Law. 
A tax may not be levied upon one part or district of a county, without 

benefit to it, when i t  clearly appears that  such tax is for the exclusive 
benefit of another part  of district. 

4. Same - Counties - Stock Law - Local Districts-Statutes-Presump- 
tions. 

Where the voters of a county have established a free range for t h e  
county, a t  a n  election held under a statute authorizing it ,  except a s  to 
certain portions, said portions then having the "stock law," and providing 
the levy of a special tax within the excepted territory for building and 
manitaining its own fence, and also that a special tax be levied for the  
whole connty for the building and maintenance of a county fence: Hcld ,  
the presumption arises that the Legislature had concluded that  the es- 
cepted "stock-law" territory would receive special benefit from its own a s  
well a s  the county-line fence, and the courts will not hold the act uncon- 
stitutional on the mere presumption that  this is not true and that  it was 
not a uniform taxation of property in  the "stoclc-law" territory, without 
benefit to the residents therein. Laws should not be declared unconstitu- 
tional and void unless they a re  clearly and nnmisteliably so. 

CIVIT, ACTION heard by Connor, J., on 15 February, 1916, on (412) 
a motion to vacate a restraining order. 

This action was brought by the plaintiffs for the purpose of haoing the 
defendants cnjoined from proceeding under Public-Local Laws 1915, 
ch. 512, to build a fence around the county of Duplin a'nd from contract- 
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ing any debt or levying taxes to pay for the same or the maintenance 
thercof, and generally from attempting to execute or carry out the pro- 
visions of said statute. Judge Cormor granted a restraining order, which 
was dissolved by him, after hearing the report of referees appointed to 
ascertain and report the facts in regard to the result of the election held 
under the statute, and after having first approved the finding of the 
referees that a majority bf the qualified voters of the county had voted 
against "stock law." A part of the territory of the county was already 
subject to "stock law" under the provisions of previous cnactn~ents, and 

under the act of 1915 they remained so, notwithstanding the ad- 
(413) vcrse vote at the election. I t  was provided by the act of 1915 

that an election should be held on Tuesday after the first Monday 
of October, 1915, upon the question of '(stock law" or "no stock law," 
and that if a majority of the votes were in favor of "stock law" it should 
be unlawful for stock to run at  large, and the county should be subject to 
certain provisions of Revisal, 1905, ch. 35, and sections 1681, 3319, 3320, 
3321, applicable to stock-law territory. I t  is further provided that "in the 
event a majority of the votes cast be in favor of stock law it shall not he 
necessary to erect a fence around thr county, district, or trrritory that 
hati a stock law prior to I March, 1914," and if the majority of the votes 
be against stock law, i t  shall be lawful for. stock to run at large in  the 
county as thercin provided, rxcept in that part of the county already 
under the operation of stock laws, and in that case the county commis- 
sioners are required to build a frncc around the county, or any part 
thercof, or around such parts of the same as will protect the citizens of 
the  county, and also such fences around territory already under stock 
law as arc nwessary to protect the inhabitants of that section of the 
county from the stock of other counties. The statute then authorizes 
the commissioners to borrow money and to levy the necessary taxes 
from time to time for the purposcls of defraying the expense of building 
the county fence and of n~aintaining the same in good condition, the tax 
not to exceed 15 cents on $100 of the asseswd value of property and 45 
cents on the poll until the indcbtcdness is fully paid. I t  is further 
provided, ill section 4 of said statutc as follows: "Such part of the said 
fence as does not constitute a boundary of stock-law territory in Duplin 
County shall be and remain a county charge, to be kept up and main- 
tained by thr county of Duplin, and the board of commissioners of Duplin 
County may annually levy a special tax, not exceeding I 5  cents on the 
$100 valuation on property in said county and not excceding 45 cents on 
the poll, to keep up and repair said county fence; but the expense of 
keeping up and repairing the fence in the special stock-law territories 
i n  said county shall be borne by the levy of a tax annually of not more 
than  15 cents on the $100 valuation on the real and personal property 
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and 45 cents on the poll in each of said respective districts, the amount 
-to be levied to be as requested by the fence commissioners in the re- 
spective territories." Section 5 provides: "In case the vote of the 
citizens of Duplin County cast at  said election shall bc a majority vote 
against the stock law, none of the provisions of this act shall be effective 
until the fence or fences shall be erected as provided by section 3 of this 
act." 

The plaintiffs appealed from the order of Judge  Conrror by which he 
vacated the restraining order formerly issued by him. 

Grudy  & Graham for plaintiff. 
D u f f y  & Day and L. A. Beasley for defendarrts. 

WALKER, J., after stating the case. 1. The first position taken (414) 
by  the plaintiffs is that the election held under the act of 1915 
i s  of no effect, as a majority of thc qualified rotcrs did not cast their 
votes "against stock lkw" in the county. Thcy contend that this is true, 
hecause the report of the canvassing board shows that there were 3,851 
voters in the county and that only 1,774 votes were cast against a stock 
law, while 802 votes were cast in favor of it. But the registration books 
were rcviscd and purged of all voters who had died or lost the right to 
~ ~ o t e ,  and the true number of qualified voters ascertained to be 3,343 and 
the 1,730 votes cast against stock law constitute a clear majority of this 
number, the difference being 58 votes. This result was ascertained by 
three impartial referees, who were selected by the court and the parties, 
one by each of them. Their report was approved and confirmed by the 
judge, and though we may have the jurisdiction to review the finding, 
we have no disposition to do so, under the circumstances, and if we 
should do so we would reach the same conclusion, as there is no evidence 
before 11s that necessarily conflicts with or that cannot be easily recon- 
ciled with it. I t ,  therefore, must be that the contention of the plaintiffs, 
"that a majority of the qualified voters of Duplin County did not par- 
ticipate in  said election and vote 'against stock law,' and thereby author- 
i ze  the commissioners of nupl in  County to contract the debt attempted 
to  br~ authorizcd by said act, and levy the taxes therein provided for, 
with which to repay said debt, as required by Article VII ,  see. 8, of the 
Constitution of North Carolina," cannot be sustained. 

The plaintiff's attack the validity of the legislation upon two principal 
grounds : 

I. That the act is void because the taxes thereby authorizcd are not 
uniform; the property and polls in one section of the county being taxed 
a t  a greater ratc than the property arid polls in other sections of the 
county. 
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2. Under the assessment plan the act is void, because the property 
situate within the special stock-law tcrritories cannot in any manner be 
benefited by the assessment. 

At  the present term we have held, in Keith, v. Lockhart, pos f ,  451, 
that the building of a fence around a county under the circurnstanc~s as 
they appear in this case is not a necessary expense, and a ~ o t e  of the 
people is required to raise the means of taxation for paying the cant of it, 
hut that a vote by the people of the county in favor of free range, or, as 
i t  is tcrmcd in the statute, "no stock law," under the provisions of the 
statute, is cquivalent to a vote for the tax, and confers authority to le\ y 
the tax. Thcre were other qucstioils decided in that casc, but they are 
not pertinent to the matters now before us. 

I t  is a correct proposition that the property in one district may not be 
taxed, when it clearly appears that such tax is for the cxrli~sive 

(415) benefit of another. Keith v. Lockharb, supra. The principle of 
uniformity in taxation forbids the imposition of a tax on one 

municipality or part of the State for the purpose of benefiting or raising 
money for another, 37 Cyc., 749, and Harper v. Comrs., 133 N. C., 106, 
furnishes an illustration of the same gcneral principle when applied to 
a local assessment for building such fences. I n  that case it appeared 
clearly that Federal Point Township would derive no benefit whatcvr  
from the building of the fentse, and was taxed under the act of 1903 
solely for the benefit of the other part of the county of New Hanorer, 
which was stock-law territory. The General Assembly, by this a l ~ d  
previous legislation, not necessary to be more particularly described, has 
conferred upon those parts of Duplin County, composing its stock-law 
territory, certain rights and privileges which they desired to enjoy, and 
which are peculiarly local in character. I t  was deemed wise that tlie 
question as to whether the stock law should be adopted in the cntire 
county should be submitted to  a popular votc. This was, of courv, in 
practical effect, submitting t h ~  qucstion as to whether in the other part 
of the county not then under the operation of the stork l a w  there slionld 
be stock law or a free and open range. This was a policy in which the 
wholc county might be interested, at  least the L~gislature so thought, 
as i t  did not restrict the election to any onc section, large or  mall, hut 
extendcd i t  to all the county. I f  "no stock law" was adopted for that 
part  of the county not already within stock-law bounds, it required that 
a county fence sEiould be built and provided for the levy of a tas  to pay 
for its construction and another tax upon the entire county to pay for 
its maintenance and repair, and for the levy of still another tax npo11 
the  stock-law territory to pay for the maintenance and repair of its own 
part of the fencing necessary to the enjoyment of its special pririleges. 
This legislation should not be declared by us as unconstitutional and 
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invalid unless upon tlie clearest showing that i t  is so, as there is a strong 
presumption in  favor of its validity, nor unless a conflict between i t  and 
the Constitution is manifest. Louery v. School Trustees, 140 N. C., 33; 
X u t t o n  v. Phillips, 116 N.  C., 502 ; S. v. Baskerville, 141 N.  C., 811. The 
court is exercising a very dclicate function when it is sitting in judgment 
vpon the validity of an act of legislation. I t  is one that should be ex- 
ercised sparingly, and the legislation should be permitted to stand unless 
its constitutionality is clear beyond any reasonable doubt. Wc are not 
to question the wisdom or policy of the statute under consicteration, but 
should enforce it as it is written, unless we conclude that there is an 
unmistakable conflict with the organic law. 8 Cyc., 776. We may 
assume a fact to exist which will sustain an act, but not one which may 
impeach its validity, and everything must clearly appear upon which the 
court can declare it to be void, for a presumption exists in favor of its 
validity, as we have shown. L o t o r ~ y  o. School Trustees, 140 N.  C., 
33. (416) 

The Legislature, in the passage of the statute before us, has 
proceeded upon the idea that the parts of Duplin County which wcre, 
hefore its ?nactment, under the operation of stock law were not only 
specially benefited thercby, but that thcy would also receive an addi- 
tional benefit from the building and maintenance of the county fence, as, 
on the face of tlie statute, the avowed purpose in building the fence is 
to protect the citizens of the county. We have nothing here to show that 
th is  is not true, but we can readily perceive how it may be correct. 

I t  is said by defendants in their brief: "There is no discrimination 
in  this case, for that the excepted districts hare what they regard as tlie 
benefits of stock law, and all property in  such districts is taxed alike to 
sccure this benefit. There is no double tax, for that the county, as a 
whole, pays for fencing the county fence, as authorized by the vote of 
the people, while the excepted districts are made stock-law territory, 
which must be fenced by the people living therein and enjoying the 
benefits thereof." 

The establishment of a separate taxing district for local purposes does 
not exempt its inhabitants from any charges for the general public good, 
as, for example, the creation of a school district in order to confer special 
educational facilities there which its residents would not enjoy under the 
public school system of tlie county in which the school district is situated. 
'This does not relieve them from the burden of taxation for general school 
piwposes. 

Judson on Taxation (1903), see. 355, thus states the gencral theory 
upon which this kind of taxation rests: "Special assessments for local 
improvements are made under tlie sovereign power of taxation, yet they 
are clearly distinguished from regular tax levies made under State 
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authority for general public purposes. Taxes proper, or general taxes, 
proceed upon the theory that the cost of government is a necessity; that 
i t  cannot continue without means to pay its expenses; that for those 
means it has the right to compcl all citizens and property within its 
limits to contribute; and that for such contribution it rcnders no special 
benefit, but only secures to the citizen that general bendit which results 
from the protection of person and property and the promotioil of those 
various schemes which have for their object the welfare of all. On the 
other hand, special assessments or special taxes are justified by the  
principle that when a lopal improvement enhances the value of neighbor- 
ing property that property should pay the cxpcnse. Special assessments: 
are made upon the assumption that a portion of the community will be 
specially and peculiarly benefited by the enhancement of the value of 
property peculiarly situated as regards the contemplated expenditure of 
public funds; and, in addition to the gencral levy, special contributions 

in consideration of the special benefit are required from the party 
(417) specially benefited," citing Ill. Cent. R. R. v. Decafur, 147 T.J. S., 

190. And, again, in s~c t ion  358: "Although special assessments 
are usually made for public improvements in municipalities, and form 
one of the most perplexing prohlcms in municipal government, their use 
is not limited to municipalities. Public improvements, which may be of 
special benefit to property in a certain locality, may bc required in any 
part  of the State, and thc application be thus warranted of the principle 
on which special assessments rest, that the property benefited by the 
improvement sliould pay the cost. The State, therefore, has the gencraI 
power not only to determine that public improvements shall be made, 
whcnever it deems them essential to the health and prosperity of tlw 
community, but also to determine to what extent thc cost of such public 
improvements shall be paid by the public at  large and what part shall be 
paid by the property specially benefited thereby." 

We have freely conceded that the few ought not to br taxed for the 
sole benefit of the many, or tllc whole, llor should the lattcr be taxed for  
the sole benefit of the former. I t  follows that a single township, or 
specially formed district, in a county ought not to bear the whdc county 
expenses, neither ought the whole county be taxed for the benefit of a 
single township or district. Any other rule might burden those who arc 
not benefited at  all, and benefit those wlro are exempt from thc corrcx- 
sponding burden. As said in Kansas City 7'. Ilacon, 157 Mo., 450: 
"There are two kinds of taxation, both emanating from the taxing power 
of the Government, but each resting on a different principle, the one 
aimed to raise a revenue for general governmental purposes, thc other 
to  raise a fund to be devoted to a partirular purpose. The one for i ts  
justification leaves out of view the question of individual benefit, mcrg- 
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ing the individual in the community; the other, for its justification, ad- 
vances the theory that the individual is benefited by the improvement 
contemplated, and because of this benefit he must contribute to the cost." 
But a tax imposed upon the stock-law districts under the act of 1915 to 
pay for the special benefit conferred upon the same districts as parts of 
the county, and another for the benefit accruing to the county or general 
public, do not violate those rules. The Legislature evidently thought that 
the stock-law districts received a double benefit, one arising from th& 
special local privileges and advantages and the other from the building 
and maintenance of the county fence, which i t  enjoys in common with 
the other districts. We are not disposed to question the corrrctness of 
this view upon mere supposition of nonparticipation in both classes of 
benefits. 

Our conclusion is that there was no error in the judgment of the court. 
Affirmed. 

Ci ted:  Archer  I ) .  J o y ~ i e r ,  173 N.C. 77 (2c) ; Reade 71. Durham, 173 
N.C. 676 (2c) ; C'ornrs. u. R f a f r  Treasurer, 174 N.C. 146 (3c) ; Conzm. 
v. Stu te  T r e u s ~ r c r ,  174 N.C. 152 ( 3 j ) ;  R o o d  v. S u f t o n ,  175 N.C. 100 
(3c) ; Hill u. Lenoir  Co., 176 N.C. 587 (9) ; Parker  v. Qomrs., 175 
N.C. 96 (3j) ; Riddlr  v. Cumberland, 180 N.C. 329 (2cc); Coblo n. 
Comrs.,  184 N.C. 355 (3j) : Jones v. B o n d  of Educa f ion ,  185 N.C. 
310 (3e) ; N e w  I I a n o v ~ r  Gounfy 11. W h i t e m a n ,  190 N.C. 334 (c) ; Hen-  
derson u. W i l m i r ~ g f o n ,  191 N.C. 284 (4c) ; hllZis v. fieene, 191 N.C. 765 
(3c) ; I l i n f o n  v. Stcrfe 'I'reasurer, 193 N.C. 500 (4c) ; Fletcher. 71. Cornrs. 
of Buncombe,  218 N.C. 13 (3c). 

THOMAS W. SPRINGS v. J. W. COLE. 

(E'ilrd 3 May, 1916) 

In a n  action npon a note and for \vrongfal conversion of a (ww, i t  
appeared that  H. honght t l ~ c  cow from the defendant, giviuq the notc 
with the plaintiff' as  indorser and a rnortqnqe to the plaintiff to secure him 
therein, the mortgage not having brcn registered. H. returned the cow to 
defendant upon condition that he pay t11e note and deliver i t  to him. Held, 
npon redelivcry of the cow, t h ~  defendant was a purchaser for valnc, 
unaffected with notice of the mortgage lien, and the aption for conversion 
of the cow cannot be maintained against him. 



I N  T H E  S U P R E M E  COURT. [I71 

2. Principal and Surety-Statute of Frauds-Original Promise-Mortgages 
-Registration-Notice. 

The defendant received from H. a note for the purchase price of a cow 
whereon the plaintie was an indorser secured by an unrecorded mortgage, 
of which the defendant had actual knowledge. The defendant received 
the cow from 11. upon condition that he pay off the note then held by a 
bank. Held, the defendant's promise was an original one not falling 
within the statute of frauds, inuring to  the exoneration of the plaintiff as 
surety, though not made to him, the consideration of the transaction 
moving to the defendant being the value of the cow, represented by the 
amount of the note. Nicholson v. Dover, 146 N. C., 145. 

3. Principal and Surety - Evidence - Statute of Frauds-~uestions for 
Jury. 

I t  is held in this case that, under the conflicting evidence, the question 
as to  whether the defendant's promise was an original one inuring to  the 
benefit of an indorser on a note given for the purchase of a cow should 
be submitted to the jury upon appropriate issues. 

APPEAL by plaintiff from Just ice ,  J., at  December Term, 1915, of 
GASTON. 

Civil action. A t  the conclusion of the evidence the court sustained 
the motion to nonsuit, from which the plaintiff appealed. 

Uangum d W o l t z  for p la in t i f .  
~ a r p n t e r  d C a p n f e r  for defendant .  

BROWN, J. The plaintiff sues to recover the sum of $36.80 from the 
defendant Cole for the wrongful and unlawful conversion of a certain 
red cow. For  a second cause of action pldintiff seeks to recover of said 
defendant for fraudulently obtaining possession bf the said cow by 
promising to  pay a certain note which the defendant afterwards refused 
to pay. 

The testimony tends to prove that  one Henley purchased from the 
defendant Cole a cow and gave his note for $35, dated 28 Feb- 

(419) ruary, 1914, due 18 November, 1914, bearing 6 per cent interest 
from date, and that  the plaintiff became surety or indorser on the 

said note for Henley. Henley executed a mortgage on the cow to the 
Plaintiff to secure payment for indorsing the note. Afterwards Henley 
traded the cow back to the defendant Cole upon the condition and 
promise upon the par t  of the defendant Cole that  he was to pay the said 
note and return i t  to the plaintiff, and that Cole paid nothing else for 
the cow. This is substantially the testimony of Henley, and it is cor- 
roborated by the testimony of the plaintiff. 

1. I t  is plain that  the plaintiff cannot recover of Cole by virtue of the 
mortgage on the cow for wrongful conversion, for  the reason that the 
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mortgage was not recordcd, and while the mortgage was good between 
the plaintiff and Henley, when Hcnley traded the cow back to Cole, the 
mortgage, not being on record, would not continue to be a lien upon the 
property. The plaintiff upon his own showing cannot recover the cow 
from the defendant Colt, who is in  law a purchaser, and consequently 
he cannot recover for its conversion. Herring 21. Tilghmam, 35 N. C., 
392. Although Cole had notice of the ontstanding mortgage, that will 
not supply the place of registration. Rlalock v. Strain, 122 N.  C., 283 ; 
Piano Co. a. k7prui11, 150 N.  C., 168. 

2. Notwithstanding the plaintiff cannot recover for tho wrongful con- 
version of the cow, we are of opinion that there is, evidence upon which 
he may recover the aniount of the note from Colc upon an express 
promise upon the part of Cole to pay the said note, which promise, 
although made to Henley, was made, also, for the plaintiff's benefit, as 
well as Kenley's. There is evidencc that the plaintiff held an unregis- 
tered mortgage on the cow; that the defendant Cole knew i t ;  that the 
note for the purchase money of the cow was given to Cole and he had 
transferred i t  to the Mount Holly Rank. When the defendant Cole 
took the cow from Henley, according to Henley's evidence, the price to 
be paid for her was the amount of the note, and that was to be applied 
not only in exoneration of IIcnley, but necessarily, also, in exoneralion 
of Henley's surety. This was not a promise upon the part of defendant 
Cole to pay Henley's debt, and, therefore, required to bc in writing, 
but was practically an original promise upon the part of defendant 
Cole to apply the puchase money which he was to pay for the cow to 
thc note on which the plaintiff was surety and in  satisfaction of the 
mortgage on the cow. This promise was made as well for the  plaintiff“^ 
benefit as for Henley's, and, we think, can be enforced by the plaintiff 
under the principles laid down in  Nicholson IJ. h v e i ;  145 N. C., 18. 

We think these inferences may be drawn from thc testimony of Hen- 
ley; but there is evidence, also, tending to prove that Colc agreed to take 
another mortgage on the cow and a hog and wait until the fall for 
the money to be paid by Henley, and that I-Ienley failed to give (420) 
the mortgage on the cow and hog. I f  those are the facats, and 
Cole's promise to pay the debt was based on that condition, which was 
not complied with, then Cole would not be liable for the debt. The 
evidence is by no means plain, and we think, under the circumstances, 
the ease should be submitted to the jury upon proper issues. 

New trial. 

Cited: Core v. Dilla-rd, 197 N.C. 346 (213) ; Cmes f r i no  v. Powell, 231 
N.C. 195 (p).  
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L. FORD ET AL. V. T. C. McBRAYER ET AL. 

(Filed 3 May, 1916.) 

1. Wills-Rule in  Shelley's Case. 
The application of the Rule in ~ h e l l e ~ ' s  case is recognized in North 

Carolina, with a disposition of our courts to restrict rather than enlarge 
its operation in order to effectuate, when practicable, the intention of the  
grantor or testator as  gathered from the will or deed. 

2. Same-"Issue"-Testator's Intent.  
The language of the Rule i r ~  Shellell's case confines its application to 

cases where the ancestor takes a n  estate of freehold with limitation over 
"to his heirs or the heirs of his body in fee or in fee tail," etc., and the 
words "issue" or "issue of the body" not being employed, and being more 
flexible than the word "heirs," this latter espression will ordinarily be 
construed as  meaning children, or particular persons designated to take 
after the falling in of the life estate, in contradistinction of heirs gen- 
erally, so as not to extend the rule, but to preserve the intention of the 
testator or grantor, when nothing appears upon the face of the instrument 
to show the contrary. 

3. Same-Estates for Life--Residuary Clause. 
The objection to the application of the Rule in S l~e7 le~ ' s  case, that there 

is no precedent life estate, is minimized or destroyed in this case, by a 
residuary clause in the will construed whicli disposes of all other property 
of the testator. 

4. Wills-Rule in  Shelley's Ca~e--~'Bodily Issue"-Testator's Intent. 
A devise of a certain tract of land to the testator's two children, John 

and Laura, "to be equally divided between them, the part of Laura to be 
hers a s  long as  she lives, and then to her bodily issue; and if she should 
marry, my son shall see that her husband shall not dispose of her lands." 
Held, the restrictive words as  to Laura's estate not being nsed as to that 
of John, or elsewhere in the will as  to similar devises, she mill not be 
construed to take a fee simple, under the Rule in Shelley's case, and the 
words "her bodily issue" will be construed a s  meaning "children." 

5. Same-Deeds and Conveyances-Estoppel-Residuary Devises. 
A devise of land to J .  and L., to be divided between them; to J. in fee 

and to L. for life, with limitation over to her children, the balance of the 
testator's estate to go to J .  and L. and other of the testator's children 
under a residuary clause in the will. J, and L. divided the land, giving 
interchangeable deeds v i t h  covenants and warranties, and L. died without 
child, having first conveyed the lands described in her deed from J .  to a 
stranger. Held, the deed from J. to I,. estopped J .  and those claiming 
under him as  against the later grantee of L., and the deed of L., being for 
her present and future interest, conveyed also all the interest in the land 
I,. may have acquired either by deed, descent, or as a devisee in the 
residuary clause of the will, in this case there being no difference between 
the latter two. 
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APPEAL by plaintiffs from Ilarding, J., at August Term, 1915, (421) 
of RUTHEH 4 OED. 

This is a proceeding for the partition of a tract of land formerly be- 
longing to Joshua Ford, who died leaving a will, the parts of which 
material to this controversy are as follows : 

"Third. I t  is my will that my daughter Laura and son John shall 
lmve the tract of land on which I now live, containing 84% acres, to be 
equally divided between them. Said Laura's part to be hers as long as 
she lives, and then to go to her bodily issue; and, if she should marry, 
that my son John shall see that her husband shall not dispose of her 
part of the land. 

"Fourth. I t  is my will that my son John shall have one mule and 
one wagon, one cow to John, and one cow and calf to Laura. 

"Fifth. I t  is my will that all my other property be equally divided 
between my son James and my daughters Rachel and Hannah and Laura 
and my two sons, Lewis and John, to be divided by themselves if they 
can agree; if not, to pick three disinterested men to divide for them." 

After the death of Joshua Ford, his two children, John and Laura, 
divided the land referred to in the third item of the will by deeds with 
full covenants. 

At the time of the death of Joshua Ford, he left surviving six chil- 
dren-Lewis, James, John, Rachel, Hannah, and Laura. These were 
the six children mentioned in the residuary clause of the will of Joshua 
Ford. Hannah died before Laura, and John died after Laura; and 
neither IIannah nor John left a will, nor did either of them leave any 
descendants. Laura's husband died before 10 February, 1902. 

Laura conveyed the land in controversy, being the land described in 
the deed to her from John Ford, to the defendant McErayer, and died 
leaving no children, and no children were ever born to her. 

The plaintiffs contend that Laura Ford took only an estate for life 
under the will of Joshua Ford, and that upon her death without having 
h.ad children thc title descended to the heirs of Joshua Ford, or passed 
under the residuary clause in the will. 

The defendant McBrayer contends that Laura took an estate in fre 
under the rule in Shelley's case, and, therefore, that hc is the owner of 
the whole of said land under the deed from Laura. 

He  contends further that if she had only a life estate he is the (422) 
owner of two-fifths of said land under the several deeds executed by 
the parties. 

His Honor held that ,Laura took an estate in  fee, and entered judg- 
ment accordingly, and the plaintiffs excepted and appealed. 
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Raves & Edwards for plaintiffs. 
McBrayer cE McBrayer, Il'illett cE Gulhrie, and Didlake & Gower for 

defendant. 

ALLEN, J. The rule in Shelley's case is we11 established as a ruIe of 
property in this State. I t  is much older than the case which has given 
i t  a name, which was decided in the reign of Quecn Elizabeth. 

"Some writers trace its origin to the feudal system, which favors the 
taking of estates by descent rather than by plxrchasc, because in the 
former ease the rights of wardship, marriage, relief, and other feudal 
incidents attached, while in  the latter the talrcr was relieved from those 
burdens. Others attribute it to thc aversion of the common law to fees 
in  abeyance, a desire to promote the transferability of real property, 
and, as far  as possible, to make i t  liable for the specialty debts of the 
ancestor." Daniel 11. Wlzarlenby, 84 U. S., 639. 

That rule is thus stated by Coke: "Where the ancestor, by any gift 
or conveyanre, taketh an estate of frechold, and in the samc instrument 
an estate is limited, cither mediately or immediately, to his heirs in  fee 
or in fee tail, the heirs are words of limitation of the estate and not of 
purchase." Coke, 104. And by Chancellor Kent:  "Where a person 
takes an estate of freehold, legally or equitably, under a deed, or will, 
or other writing, and in the same instrument there is a limitation by 
way of remainder, eithcr with or without the interposition of another 
estate, of any interest of the same legal or equitable quality to his heirs, 
or heirs of his body, as a class of persons to take in succession from 
generation to generation, the limitation to the heirs entitles the ancestor 
to the whole estate." 4 Kent Com., 245. 

The rule has been abrogated by statute in most of the States, and in 
those where i t  still prevails the disposition is to restrict rather than 
enlarge its operation, because it so frequently defeats the expressed in- 
tention of the grantor or testator. 

The language of the rule confines i t  to cascs whcre thc ancestor takes 
an estate to freehold and there is a limitation "to his heirs in fec or in 
fee tail," and it is an extension of the rule to apply it to a limitation 
to "issue" or "issue of the body" or ('bodily issue," which are not ex vi 
termini within thc rule (Daniel a. Whartenhy, 84 U. S., 639 ; l'imanus 
v. Dugan, 46 Md., 402) ; and which when used in relation to property 
are susceptible of three meanings: (1) as describing a class who are to 

take as joint tenants or tenants in common with those named; 
(423) (2) as descriptive of a class who are to take at  a definite and fixed 

time as purchasers; (3)  as denoting an indefinite succession of 
lincal descendants who are to take by inheritance (23 Cyc., 259; Men- 
denhall v. Mower, 16 S. C., 201) ; but when used in the latter sense, as 
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an indefinite succession of lineal ,descendants who are to take by in- 
heritance, they have been frequently held to be words of limitation and 
not of purchase, and to give to the first taker a fee under the rule, al- 
though Mr. Fcarne says (p. 149) that the word "issue" "has not the 
same established legal i m p k t  and extent" as heirs, and on page 495, 
that a "devise of a term to A. for life, and afterwards to his issue, i t  
seems does not enlarge the estate of A., but after his death the whole 
rests in the issue." 

The cases construing the terms "issue," "issue of the body," "bodily 
jssue" are collected in 4 Words and Phrases, p. 3782 et seq.; and i t  
will also be found from an examination of these and other authorities 
that  there is much difference of opinion as to the method of approach- 
ing the construetion of the lan&age when used in deeds aiid mills, 
some courts holding that the primary meaning of "issue" is a succession 
of lineal descendants, and that this interpretation must be given to the 
term unless a contrary intent appears, while others, when dealing with 
the rule in  Shelley's case, which they arc not disposed to extend, and 
having in mind that the word "issue" is "more flexible" than the word 
"heirs" (Daniel 11. Wkartenby, supra), and may be applied to those 
who take by purchase, hold that i t  must clearly appear that it was the 
intention to use the term as one of limitation to denote a succession of 
lineal descendants who are to take by inheritance before that construe- 
tion will be adopted. 

The latter view seems to prevail in this State. Bmith v. Proctor, 139 
N. C., 322; Ii'aison u. 0do& 144 N. C., 107; Puckeft o. lVorgan, 158 
N. C., 347. 

The Court said in  the first of these cases, after stating the rule: 
"There are, however, well recognized exceptions to this rule, two of 
which we will advert to at  present in gcneral terms: I n  the first place, 
whenever the testator or grantor annexes words of explanation to the 
word 'hcirs,' indicating that he meant to usc the term in a qualified 
scnse, as a mere descriptio personarurn or particular description of cer- 
tain individuals, and that they, and not the ancestor, were to be the 
points of termini from which the succession to the estate was to emanate 
or take its start, then in all such cases where the word 'heir' is thus 
explained or restricted it is to bc treated as a term of purchase, and not 
of limitation. For example, the cxprcssions, 'hcirs now living,' 'children,' 
d .  ~ssue,' etc., are words of limitation or purchase, as will bcst accord 

with the manifest intention of him who employs them. Under this 
qualification of the rule, the intention prevails against the strict con- 
struction"; in the second : "There have been cases where it was the 
manifest intention of the testator that the second taker should (424) 
take, not from him, but from the first taker; then the words 
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'children,' 'issue,' etc., as well as the word 'heirs,' have been construed in  
some jurisdictions as words of limitation, and the rule in Shelley's case 
applied. Brinton v. .Martin, 197 Pa. State, 618. I n  the will under 
consideration there is no manifest intention that Edward Faison should 
be the root of a new succession and that those in remainder should 
take as his heirs. I n  order to bring the rule into operation, the limita- 
tion must be to the 'heirs qua heirs' of the first taker. ' I t  must be 
given to the heirs or heirs of the body as an entire class or denomina- 
tion of persons, and not merely to individuals embraced within such 
class.' 25 Am. and Eng. Enc., 650, and cases cited. When the devise 
is to one for life, and after his death to his children or issue, the rule 
has no application, unless it manifestly appears that such words are 
used in  the sense of heirs generally. 25 Am. and Eng. Enc., supra, 
651, and cases cited"; and, in the third: ''In all cases where the word 
'issue' is used, or i t  is clear that the words 'heir or heir of the body' 
were used in the sense of 'issue' it has been held that the rule did not 
apply." 

Applying these principles to the will before us, is it manifest that 
the words "bodily issue" "are used in the sense of heirs generally"? 

The strongest position taken by the defendant is that there is no 
limitation over in the event of the death of Laura without issue, and 
that if the construction of the plaintiff is adopted, and Laura took 
only a life estate, there has been no disposition of the remainder in fee, 
and he invokes the presumption that the testator intended to dispose of 
all his property; but this position is minimized, if not destroyed, by 
the fact that there is a residuary clause which disposes of all other 
property of the testator. 

There is also clear indication on the face of the will that the testator 
did not intend to devise a fee-simple estate to Laura. 

The land is devised to Laura, "to be hers as long as she lives," and 
Lord Ohanoellor Sugden said in  Montgomery v. Montgomery, 3 J .  and 
L., 47, speaking of the language, "during his natural life" : "These words 
are, I think, entitled to weight, although when the intention requires 
it they may be wholly rejected." The devise to the issue is, in apt 
words, to create a remainder-"to be hers as long as she lives, and then 
to go to her bodily issue." 

The use of the term "bodily issue" has some significance, although, 
technically, "issue," "issue of the body," or ''bodily issue" mean the 
same thing. "The words 'issue of his body' are more flexible than the 
words 'heirs of his body,' and courts more readily interpret the former 
as the synonym of children and a mere descriptio personarum than the 
latter." Daniel v. Wharfenby, 84 U. S., 639. 
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111 the third item of the will the testator devises the entire tract (425) 
of land to John and Laura, and it is clear that he did not intend 
that they should have the same estates in the land, and i t  is not ques- 
tioned that John took an  estate in  fee. If the testator thought it neces- 
sary to add the words '(and then to go to her bodily issue" in order that 
Laura might take a fee, why do not the same words follow thc devise to 
John, and why do they not appear in the residuary clause where all the 
rest of his property is devised to his six children? Again, there are two 
derises and one bequest to Laura, and different language is used. H e  
gires her a cow and calf and he1 part of the residue without qualifica- 
tion, but as to the land in controversy it is only "to be hers as long as 
she lives, and then go to her bodily issue." 

Why this difference in language used in eonnt~ction with devises and 
bequests to the same person if it was not intended that differeut in- 
twests should pass? 

The clause requiring John to see that the husband of Laura should 
not dispose of her part of the land is equally consistent with the con- 
struction giving Laura a life estate or a fee, and furnishes very little 
if any aid in arriving at  the intent of the testator as to' the estates 
devised; and, giving to thc whole will full consideration, we are of the 
opinion, and so hold, that Laura took an estate for life. 

I f  so, what interest in the land in controversy did the defendant 
acquire under the deed executed to him by the devisee, Laura? 

I t  wcluld seclm that the remainder in fee in the land in controversy, 
being undisposed of in the third item of the will by reason of the death 
of Laura without issue, would pass as property undisposed of to the 
residuary devisees named in the fifth item (Faison  v. Middlelon,  ante ,  
170) ; but it is not important to determine this question, because the 
same parties are hcirs and residuary devisees, and in either event would 
take the same interest. 

The deed from John Ford to Laura purports to convey the land and 
not his interest in it, and it has full covenants of warranty and seizin, 
and the deed from Laura to the defendant also conveys the land and 
has the same covenants of warranty and seizin, and they would, there- 
fore, operate not only to pass the title owned by thc grantors at the 
tinic of the execution of the deeds, but also after-acquired title by 
reason of the estoppel. Wel lborn  v. Finley, 52 N. C., 228; Posler v. 
H1ac7cetl-, 112 N.  C., 546; Zimmerman v. Robinson, 114 N.  C., 49; 
Buchrtnnn v. Earr ing ton ,  141 N. C., 39;  K ~ a c o m  I*. Amos ,  161 N.  C., 
357. 

Therefore the defendant McHrayer takes- 
1. Laura's one-sixth interest. This passed by the express words of 

her conveyance to McBrayer. 
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(426) 2. Laura's one-fifth interest in  her sister Hannah's one-sixth, 
thus giving Laura one-thirtieth of the whole. This one-thirtieth 

passed to defendant McBrayer by virtue of Laura's deed to him contain- 
ing covenants of warranty and seizin, and in  this way passing the one- 
thirtieth intercst which Laura acquired after thc date of her deed. 

3. John's onc-sixth interest. This passed to Laura under John's 
deed to her, which conveyed to Laura with covenants the entire fcc- 
simple interest i n  the land in question, this one-sixth interest having 
passed to defendant McBraycr. 

4. John's one-fifth interest in Hannah's one-sixth interest. Upon 
IIannah's death intestate, without descendants, John acquired a one- 
fifth interest in her one-sixth interest, that is to say, one-thirtieth of 
the whole. This one-thirtieth which John acquired at  Hannah's death 
passed first by virtue of John's deed to Laura, because of the covenants 
contained in John's deed to Laura, and it passed from Laura to the de- 
frndant McBrayer, as a title after acquired by Laura, and passing by 
virtue of the estoppel arising out of the covenants in Laura's deed to: 
McBrayer. 

Thus defendant McBrayer has acquired one-sixth plus onr-thirtieth 
plus one-thirtieth or two-fifths of the whole land described in the com- 
plaint. 

The judgment of the court below is reversed, and judgment will be 
entered in  accordance with this opinion. 

Reversed. 

Cited: Cohoon v.  Upton, 174 N.C. 90 (2d) ; X o r n ~ g a y  v. Cunning- 
ham,  174 N.C. 210, 211 (4c) ; W h i f e  v. Goodwin, 174 N.C. 725 ( lc ,  2d) ; 
Nobles v.  Nobles, 177 N.C. 245 (2e) ; Parrish v. Ti-odge, 178 N.C. 134 
(2d) ; Eiheridge v. Rea7ty Co., 179 N.C. 408 (4c) ; Wal7me v. Wallace, 
181 N.C. 161 (4c) ; Ilobbiti 11. Pier,ron, 193 N.C. 437 (4c) ; Barnes v. 
Rest, 196 N.C. 670 (2c, 4c) ; Turp in  v. Jarrett, 226 N.C. 136 (4c);  
Ralley v.  Oliver, 229 N.C. 121 (2e). 

SCHIELE $ KRIGSHARWR v. NORTH STATE FIRE INSURANCE 
COMPANY ET AL. 

(Piled 3 May, 1916.) 

1. +Judgments, Set AsidoMeritorious Defense. 
Upon a motion to set aside a judgment for excusable neglect, etc., it is 

only necessary to prima facie show a good defense, which is sufficient 
when it appears that the plaintiff had intervened in an action in another 

488 
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State for the purpose of attaching the debt therein alleged to be due 
by the defendant, resulting in a judgment which defendant paid into 
court, and was released from further liability, and thereafter, without 
further notice, judgment was talcen against him. 

2. SameExcusable Neglect. 
Where a judginent has been obtained upon a j~tdgnlent which had been 

rendered in anollwr State, and upon motion made to set it  aside for ex- 
cusable neglect it  appears that plaintiff's attorneys had been informed 
by the defendant's attorneys that  the judgment had been paid, the action 
mas con~tnenccd twenty months afterwards, and eight months later the 
complaint was filed; that  after several subsequent terms of the court the 
plaintiH's attorney indicated he n-ould not set the case for trial, while the 
bar was setting thp calendar for the term, bnt ilotificvl the clerh of the 
defendant's attorneys he would insist on judgment that day unless answer 
was filed, was informed by the clerk that  he could uot communicate with 
defendant's attorneys and advised plaintiff's attorney to do so, ~r1iic.h they 
did not do, this being Wednesday of the third week of the term, on 
which the jndgc. finished up the bitsiness of the court, inclnding signing 
the said judgment, but left the term to e ~ p i r e  by limitation a t  the m d  of 
the week, in which remaining time the defendant filed an answer setting 
np a meritorious defense: I fc ld ,  e~cusab le  neglect is shown, and the 
action of the  trial judge in setting aside the juclgrr~c~lt is snqtained on 
appeal. 

3. Same-Attorney and Clit,nt-Laches. 
Where a defendant has employed lorn1 rrttorlleys to represent him, 

and made them aware of his defense to the action, so that  there is nothing 
rnore for him to do personally to put the action a t  issue, the neglect of 
his attornrys in not filing an answer, nothing else appearing, will not be 
attributable to him; and when he has s11o~c.n a n~eritorions defense, the 
judgment should be set aside witholxt regard to x~hether his attorneys a re  
solvent. 

CLAR~C, C. J., dis~enting. 

APPEAL by plaintiff from Justice, J . ,  at December Term, 1915, (427) 
of Gurr,~onu. 

Civil action to set aside a judgment by default final, on the ground 
of surprise and excusable neglect, and at  thc hearing the court found 
the following facts : 

"That suit is brought upon a judgment alleged to have been obtained 
by the plaintiffs against A. J. Dillard and the defendant North State 
Fire Insurance Company in July, 1909, at  IIot Springs, Arliansas, and 
the same was placed in the hands of Messrs. Douglas Sr Douglas, attor- 
neys practicing a t  the Greensboro bar, for collection. That in June, 
1913, Messrs. Douglas & Douglas wrote a letter to the Dixic Fire Tnsur- 
ance Company, which company had merged with the North State Fire 
Insurance Company and assumed its liabilities, notifying it of this 
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claim. That the last named company advised Messrs. Douglas & 
Douglas that they had referred the matter to their counsel, Mr. Brooks, 
of Brooks, Sapp & Williams. That thereafter Mr. Brooks met Mr. 
Martin Douglas, of the firm of Douglas & Douglas, and stated to him 
that the Dixie Fire Insurance Company was not indebted to the plain- 
tiff, and that i t  had twice paid the obligation which the  lai in tiff was 
now seeking to recover, and that he would like to show him some time 
in  his office the data to satisfy him of this fact. That no further action 
was taken in the matter until February, 1915, when summons was issued 

and served in the case. That no complaint was filed in the case 
(428) until 18 October, 1915. That on the same day Messrs. Douglas 

& Douglas sent a copy of said complaint to counsel for defendant, 
and wrote counsel for defendant as follows: 

18 October, 1915. 
BchieZe v. Dixie Pire. 

MESSRS. BROOKS, SAPP & WILLIAAIS, 
Attorneys at Law, Greensboro, N.  C. 

GENTLEMEN :-We take pleasure in  herewith inclosing copy of the 
complaint filed in the action therein stated; and ask that you will kindly 
send us a copy of your answer when filed. 

YQU mag recollect that on 1 6  June, 1913, you wrote to us, stating that 
our letter of the 11~11 inst. had been turned over to Mr. Brooks, and that 
Mr. Brooks would soon take up Lhis matter with us. Having waited a 
reasonable time, we issued summons and a few days ago filed complaint. 

Our clients are desirous of a speedy termination of this matter, and 
we would be obliged if you can be ready to try this case at the next term 
of court. Very truly yours. 

( S i p a d )  DOTTGLAS & 1)ou~r .a~ .  

"That an order was made at the October term allowing time to file 
pleadings, and that a similar order was made at each term thereafter, 
including the last term of this court. 

"That the case has never been calendared for trial, and a t  thr meet- 
ing of the bar to prepare a calendar for last week's term of court, Mr. 
Martin Douglas, of the firm of Douglas & Douglas, was present, and 
when this case was called upon the clerk's docket, Mr. Martin Douglas 
indicated in the usual way not to put the case in question on the calendar 
for trial. That on Wednesday of last week, during the session of court, 
Mr. Douglas stated to Mr. Shuping, who is employed in the office of 
Brooks, Sapp & Williams, that he was going to take judgment at that 
term in this case unless an answer was filed, and requested that he 
advise Mr. Brooks of that fact. Mr. Shuping replied that he was 
engaged in the hearing of a case in another court, and asked Mr. Doug- 
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las if he would phone Mr. Brooks or Mr. Sapp to this effect. That 
no notice was given to either Brooks, Sapp, or Williams of the purponc 
to takc judgment on that day of court. That on Friday of last 
week answer was filed. That the judge oprned court at noon on 
Monday of last wwk and left the bench at noon on Wednesday of 
last week, but did not adjourn court, but allowed sarrlc to expire by 
limitation of law. That before the expiration of said term the answer 
i n  this case was filed. That by inspection of the answer, whicah is duly 
verified, i t  appears that the defendant has a completc and rneritorious 
defense to the cans(, of action sued npon by thr plailatifi. The 
plaintiff procured a judgment to be signed by the judge on (420) 
Wednesday of last week. 

"That at the bar meeting to set the ncxt calendar after the cornplaint 
was filed, Douglas & Douglas asked to have the case put on thc calendar 
for trial; but Mr. Sapp, of the firm of Hroolq Sapp & Williarr~s, asked 
them to let it go over, as the answer had not been filcd ; this was agrecd 
to, but told them that t h ~  answer would have to be filed by next term. 

"The court further finds that one term of court had passed after the 
filing of the complaint and before the term at which judgment was 
taken." 

The motion was allowed and thc plaintiffs excepted and appealed. 

D o ~ ~ g l a s  CC D o q l a s  for l ~ l a i n l  in's. 
S. Clay W i l l i a m s  for d(3fendccnf. 

~ L L B N ,  J. The court finds as a fact that the defendant has a merito- 
rious defense, and if the allegations of the answer are true, it was justi- 
fied in so doing. 

I t  appears from the answcr and the findings of fact that an action 
was instituted i11 the courts of Arkansas in 1907 by one Dillard against 
the defendant insurancc company; that the plaintiffs in this action 
intervened in  said action for the purpose of attaching thr debt dne 
from the insurance company to Dillard ; that the defendant answered 
in said action ; that thei-eafter Dillard recovered judgrrlciit ; that the 
defendant paid the fall amount of this judgmcnt into conrt, ant1 an 
order was entered in said artion, to which the prcwnt plaintiRs were 
parties, releasing the dcferdant from furthcr liability and discharg- 
ing i t  from the claims of attaching creditors; that thereafter and 
without further notice to the defendant t h ~  judgment on which this 
action is brought was taken in said action, and this establishes thr 
defense of payment prima farbe, which is all that is required on motions 
for relief for excusable neglect. 
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SCIUELIC 2). IXSURANCE Co. 

ITas "mistake, inadvertence, surprise, or excusable neglect" been 
shown within the meaning of section 513 of the Revisal? 

The judgment upon which the plaintiffs s w  was obtained in Arkan- 
sas in 1909, and four years thereafter, in  June, 1913, i t  was sent to 
attorneys a t  Greensboro for collection. 

These attorneys made d e m a ~ d  upon the defendant and were in- 
formed that the judgrnent had been paid, and were referred to the attor- 
neys of the defendant, who were fully informed of the defense relied on. 

Twenty months later this action was commenced, in February, 1915, 
and cight months later, i n  October, 1915, the complaint was filed. 

An order. was mad(& at the October, November, and December Terms 
of 1915, extending the time for filing pleadings, and when the 

(430) calendar was being set for December Tcrrn, 1915, thc attorneys 
for the plaintiff indicated that they would not ask to have this 

action set down for trial. The December term lasted only two and a 
half days, the judge presiding leaving the court at  noon Wednesday. 

On Wednesday, the day the judge left, counscl for plaintiff notified 
a young gentleman employed in the office of the attorneys for defendant 
that they would take judgment by default unless an answer was filed 
during the term, and were requested to notify counsel for defendant, 
which was not done, and on the same day judgment by default was 
taken. The judge presiding did not adjourn court when he left on 
Wednesday, but permitted it to expire by limitation, and the answer 
was filed on Friday after the judgment was entered on Wednesday. 

On a similar state of facts, except they were not so favorable to the 
defendant, this Court refused to interfere with an order setting aside 
a judgment upon the ground of surprise and excusable neglect in Foley 
v. Blank, 92 N. C., 476, the Court saying: ('The judge left the term 
open-to expire by its own limitation. The defendants may, therefore, 
have thought, and not unreasonably, that they had the right to file 
their answer at any time during the last day of the term, although the 
judge was not prrscnt. But a pleading placcd on the files of the court 
in the absence of thc judge, after. he has left for the term, is not filed 
in contemplation of law, and m e  r e p a t ,  the judge ought never to 
leave the term open to take care of itself. Such practice has no legal 
sarletion, and i t  gives rise to misapprehension, confusion, and wrong. 
Leaving the term of court open, to expire by its own limitation, may 
h a ~ c  led the defendants to mistake their righi to file their a n s w ~ r  at  
tllr time they undertook to do so. As they could not properly file it 
in the absence of the judge, they may have been surprised. Such mis- 
take or surprise would not be unreasonable, and it would be such as 
would authorize the judge in a proper case, in the exercise of his 
so~md disrretion, to set a judgnlent aside." 
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After the long delay in prosecuting the action and in filing the uoni- 
plaint, and when counsel had been informed that the, defense of pay- 
ment would be relied on, and had indicated that thcy did not cxpe't 
the action to be tried at  the term at which judgment by default was 
taken, and with an order in force made at that term extending thc h i e  
to file pleadings, the defendants' counscl could reasonably expect that 

.no advantage would be taken of their failure to answer before the end 
of the week. 

The ~laintiffs '  counsel seem to haxre felt that the circumstaliccs re- 
quired them to give notice before demanding jiidgment, but they did ilot 
attempt to do so before Wednesday, which left l i t t l ~  if any time for 
preparing and filing thr answer before the judge left at noon. 

I f ,  however, the couiisel were negligent7 thcrc is no iieg1igrw.e (431) 
on the part of the defendant, and there is ample authority that 
when a defendant employs local counsel a i d  informs him of his defense, 
so that there is nothing mow for the defendant to do to piit the action 
at  issue, he will be relieved against a judgment taken for want of an 
answer. Griel v. T7~rnow, 65 N.  C., 76; llradforcl v. (Toit, 77 N. C., 76; 
Ellington u. Wicker, 87 N.  (?., 1 6  ; Gwcrthne!y 71. Savtrge. 101 N.  C., 107 ; 
Taylor 1:. P o p ,  106 N. C., 271 ; (rYay1or.d 11. B m y ,  169 N. C., 733. 

The Court said in  the first of these cases: "In this case the party 
retained an attorney to enter a plea for him; that ill1 attorney should 
fail to perform an engagement to do such an act as that we think may 
fairly be considered a si~rprise on thc client, and that thr omission of 
the client to examine the records in order to ascertain that it had been 
done was excusable neglect" ; a id  this is quoted in the other author- 
ities cited; and in  Gwathnry 11. Savage ,  supra,: "The distinction between 
the neglect of parties to an action and the neglect of coimsel is recognized 
in our courts, and except in those cases in which there is a neglect or 
failure of counsel to do those things which properly pertain to clients 
and not to ,counsel, and in which the attorney is inadc to act as the 
agent of the clicnt to perform some act which shoi~ld be attended to 
by him, the client is held to be excusable for the neglect of the attorney 
to do those things which the duty of his office of attorney requires. I t  
was the i d ~ t y  of the attorney to file the defendant's answcr; if it 
quired verification, as it did, it was his duty to inform his clitwt of 
the fact. The client is not presumed to know what is newssary. 'Whcn 
he employs counsel and commuiiicatcs the merits of his case to such 
counsel, and the counsel is negligent, it is excusablr oil the part of the 
client, who may reasonably rely upon the counsel's doing what rr~ay be 
necessary on his behalf.' Whifson v. 12. R., 95 N. C., 385. Thc dis- 
tinction between neglect of counsel taken in &el 11. Vernon, 65 N. C., 
76, has been followed by a number of cases since, and may be regarded 
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as settled." And in the last case: "If the defendant retained a 
reputable attorney, who regularly practiced in Brunswick Superior 
Court; paid him $35 as his fee; apprised him of the facts, and the 
attorney promised to attend court and look after the defcndant7s in- 
terests, all of which he says was done, and the attorney failed to file 
a n  answer, and the defendant was not in fault himself, but acted with 
ordinary prudence, this would constitute excusable neglect. Francks 23. 
Sultom, 86 N. C., 78; Engkkh 71. English, 87 N. C., 497; Wiley v. Logan, 
94 N. C., 564." 

ATorton v. NcLffiurin, 125 N. C., 185, is an illustration of the dis- 
tinction between the negligence of the party and of his counsel. The 

action was to recover land, and a motion to set aside a judgment 
(432) taken by default for want of an answer was denied because af 

failure of the defendant to file a bond, which is a duty devolving 
on the party. 

This statement of the law contained in  the cases cited w a  made 
without regard to the solvency or insolvency of the attorney, and i t  
has remained unchallenged for near half a century. 

And why is not th i s the  wise and just rule and in accordance with 
the letter and s ~ i r i t  of the stakute? 

The attorney is an officer of the court, and acts under its direction 
and control, and the client employs him, because of his learning and 
skill, to do something he cannot do for himself, and his fitness for the 
duty is certified to by the courts who have licensed him. 

I f  so, and the client has been guilty of no neglect, and a valuablr 
right has been lost by the failure of the attorney to file an answer, why 
should he not be relieved under a statute (Rev., see. 513) which gives 
authority to the court to relieve a "party" on account of "his" sur- 
prise, etc., and which "is not restricted to cases of 'excusable neglect,' 
but embraces cases where the judgment or other proceeding has been 
taken 'through his mistake, inadvertence, or surprise'? These words 
are not mere surplusage, but mean entirely different things, though, of 
course, the m o ~ t  common instance in which this section has been invoked 
has been in caws of excusable neglect." Mnnn a. Hnll, 163 N. C., 53. 

The party who has employed local counsel, and who has given him 
all thc information nwessary for filing his answcr, and who has omitted 
no duty which the law imposes on him mag well claim surprise that 
his attorney has failed in  his duty and has permitted a judgment to 
bc taken against him for want of an answer. 

I t  is urged, however, that this rule will encumber the dockets with 
motions and will delay the ~roceedings in the courts. 

I f  true, this would not furnish a rcason for writing into the statute 
wllat cannot be found there, that a party, who is in no default, can hare 
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no  relief provided his counsel is solvent; but the danger from the adop- 
tion and enforcement of the rule is more imaginary than real. 

The instances in which relief is invoked under the statute are not 
of frequent occurrence, and as i t  would be based on the neglect of coun- 
sel, involving professional character and standing, it would not open 
u p  an  inviting field to attorney or client. 

The rule also leads to the detcrmination of causes upon their merits, 
a s  a judgment cannot be set aside under the statute unless a meritorious 
defense is shown to exist. 

I t  is no sufficient answer to say that if the attorncy is solvent the 
party is not hurt, because he can recover the amount of his loss from 
the attorney. 

The party may be made a bankrupt by the payrncnt of the ( 4 3 3 )  
judgment, or he may lose his home before he can sue his attorney, 
and when he sues hc must take the chance of the jury finding the issues 
against him or reducing the amount of his recovcry, or, if he recovers 
judgment, of the attorney becoming insolvent during the progress of 
the action. 

Thr  three cases in  our Reports which give color to the contention 
that the party is not entitled to relief if his attorney is solvent (1Jniver- 
sity 11. L k t e r ,  83 N. C., 3 8 ;  Chadbourn v. b o h m t o n ,  119 N.  C., 282; 
I c e  Co. 11. R. R., 125 N. C., 17) are not in conflict with the views we 
have expressed. 

I n  the Lassiter case the defendant, who moved to set aside the judg- 
ment, did not employ counsel, and he paid no attention to an action 
commenced in  1876 until after final judgment in 1879, and relief was 
denied upon the ground of the negligence of the party, arid not of the 
attorney. 

I n  the CharFbourn cusp the summons was returned served, an order 
of sale made, a sale had thereunder, a report of sale, and a decree of 
confirmation, and the motion to set aside the orders and decree was not 
made on the ground of surprise or excusable neglect, but because i t  
was contended by the defendant that the summons was not in fact 
served, and that the appearance by attorney was without authority; 
and in  the I r e  Go. case stress was laid on the fact of the insolvency of 
the attorncy as a reason for the escrcisc of the discretionary powcr of 
issuing the writ of certiorari in lieu of an appeal, lost by the failure of 
the attorney to serve casc on appeal within the statutory time. 

We, therefore, conclude that the ordrr of his Honor should be 
sustained. 

Affirmed. 



SCIIIELR v. INSURANCE Co. 

CLARK, C. J., dissenting: This is a motion to set asidc a jnt-lgmcnt 
for excusable neglect. The facts found arc that the plaintiffs obtained 
a judgment in 1909 against the dcfendant insurance company in the 
Circuit Court of Arkansas, which was a court of general jurisdiction. 
The judgment recites that the defendant? were served with process of 
attachment and filed an  answer admitting liability and that judgment 
by confession was rendered against them. 

A transcript of the judgment duly certified was sent to plaintiffs' 
counsel in Greensboro, N. C., who informed the dcfcndants in June, 
1913, who referred them to their counscl. Said counsrl of the defpnd- 
ants asked plaintiffs' counsel for delay, and action was deferred until 24 
February, 1915, when summons was issued. Plaintiffs' counsel still 
further waited on defendants' counsel until 18 October, 1915, at the 

October term of Guilford, when they filed a verified complaint 
(434) and served a mritten copy thereof on the defendants' counsel with 

the followiiig request indorsed thereon: "Our clic.nts are desirous 
of a speedy termination of this matter., and wc would be obliged if you 
can be ready to try this case at the next lerm of rourt." No answer, 
either verbal or written, was made to this letter. 

At thc Bar meeting to set the calcndar for the next (November) 
term plaintiffs' counsel asked to set the cause for trial, but defendants' 
counsel requested that i t  might go over, as answer had not been filcd. 
Plaintiffs' counsel consented to this, but on condition that the answer 
would be filed at said Novernbcr term. At the Ilccernbrr term, no 
answer having been filcd, plaintiffs7 counsel notified thc defendants' 
counscl that unless answer was filed before court adjourilccl a judgment 
by default would be asked for. No answer was filcd, and court atl- 
journed on Wednesday of the second week, and the plaintiffs moved 
for and obtained judgment hy default on that day. 

TJpon these facts, the neglect of the defendants has not been cxcwsable. 
At the request of defendants' counsel, the matter was held up from 
June, 1913, till 24 February, 1915, wlten summons was issued. The 
matter was then held up at  the requcst of defendants' counsel till 18 
October, when a verified complaint was filcd, and the defendants 
counsel notified (which pas  not necessary) that the answer must he 
filcd a t  the next (November) term. The plaintiff mas cntitlcd to a 
judgment a t  the October term if the ansner was not filed. But time 
was voluntarily given to the November term with notice that the 

" - 

answer must be on file then. At the November term t h ~  answer was 
not on file, and the plaintiffs were again entitled to judgment by de- 
fault, but a t  request of defendants' counsel the case was allowed to go 
over again till the December term, with notifications, however, that if  
the answer was not then filed judgment by default would be taken. 
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This was the third term that the complaint had been in  the files of 
the court. The plaintiffs were entitled to move for judgment by default 
at  any time during that term. The judge did not adjourn court till 
Wednesday of thc second week, and, the answer not then being on file, 
the plaintiffs moved for and obtained the judgment to which they had 
been so long entitled. I n  all this there was no excuse for the conduct 
of the defendants in not filing their answer, and none is now offered. 

By reason of the motion to set aside the judgment and the appeal 
necessitated by granting it, i t  is now May, 1916, and the plaintiffs, after 
three years dclay, are still deprived of their judgment upon a c~rtified 
judgmrnt from another State. 

The jutlgmrnt entrrcd by Judge J u s i i c ~  recites that the "summons 
was issued and served on the defendants in this cause on 24 February, 
1914 ; that the verified complaint was filed on 18 October, 1915, stating a 
came of action on a duly certified judgment of another State, and 
that no answer had been filed thereto, and that on motion of (435) 
counsel for plaintiffs judgment was entered for the sum of $678, 
with interest from 24 February, 1914, with costs." 

On the motion to sct asidc, the judgment the court finds the above 
as  facts, and that the said judgment of Judge Justice by default was 
rendeyed "on 8 Decrmbcr, 1915, being Wednesday of the last two weeks 
term of Guilford." 

Ci f ed :  Reawe11 11. h m b e r  Co., 172 N.C. 324 (3c) ;  Lumber Go. 7). 

Coffinghrcm, 173 N.C. 328 (3d) ; Gallins 11. Ins .  Co., 174 N.C. 555 ( lc ,  
3c) ; (:randy v. Products Go., 175 N.C. 513 (3c) ; Edw~ards v.  Buller ,  
186 N.C. 201 (3c) ; Pailin 11. Cedar Wwli:.~, 193 N.C. 257 (3d) ; Suther-  
land 21. XcLean, 199 N.C. 350 (3c) ; Glrnter 11. Do~ody ,  224 N.C. 524 

( 3 ~ ) .  

CARRIE S. APPLERATJM v. ORDER O F  UNITED COMMERCIAL 
TRAVELERS O F  AMERICA. 

(Filed 3 Mag, 1916.) 

1. Insurance-Fraternal Ordcrs-Restricted Beneficiaries. 
A fraternal assessment benefit association having a representative form 

of qovernment may, by its contract and constitution, confine the bene- 
ficiaries to rertain blood relatives, wife, affianced wife, persons dependent 
upon the nic.mber, etc., in conformity with the laws of the State wherein 
it has its head organization; and where such beneficiary sues upon a 
policy, claiming as the wife of the deceased member, and it appears that 
in fact the marriage was bigamous, she may not recover, though the cer- 
tificate states she was his wife. 

497 
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2. Same-Wife-Bigamy-Evidence-Questions of Law-Trials. 
Where the plaintiff seeks to recover upon a certificate issued by a 

fraternal assessment benefit association as the wife of the deceased, and 
it appears that the marriage ceremony was twice performed, but a t  a 
time when the deceased had a lawful living wife, and that under the 
valid terms of the certificate she could not otherwise recoaer as a bene- 
ficiary : IIeld, a recovery will be denied as a matter of law. 

3. 1nsur.anc.e-Fraternal Orders-Restrictive Beneficiaries-"Dependents." 
Where a certificate of membership in n fraternal assessment benefit 

association confines the bmeficiaries, among others, to a certain class of 
blbod relations, to the wife and to "persons dependent upon the member," 
it means to such persons as are legally dependent and of the same class 
eiusdrrn qcticris as the relationship already stated, and may not be ex- 
tended to include onc claiining as a wife. but in fact by a bigamous mar- 
riage. 

APPKAL by plaintiff from Lane, J., a t  March Term, 1915, of MECK- 
LENBURG. 

J.  P r m L  tl ' lowe~s and Anderson, Slate & II'Orr for plainf i f l  
T i l l e t t  d2 Guthrie  for defendant. 

CLARK, C. J. This is an action to recover $5,000 on account of the 
accidental death of Jerome Applebaum and $1,300 for benefits by the 

plaintiff as the beneficiary of a certificate of membership issued 
(436) upon his application to said Jerome Applebaum by t h ~  defendant 

company. 
The  certificate recites as follows: "Paymcnt in case of death by acci- 

dent under the provisions of the constitution shall be made to Callie 
S. Applebaum, 606 Rinston Avenue, Charlotte, N. C., whose relation- 
ship to me is that  of wife." 

Said application also contains the following: 
"NOTE.-By the statutes of Ohio, the payment of death benefits shall 

be confined to the family, heirs, relatives by blood, marriage, or lega1 
adoption (named), affianced wife, or to a person or persons dependent 
upon the member; and no certificate shall be made payable to 'myself,' 
'my estate,' 'persons named in my  will,' or to any beneficiary other- 
than  designated by the statutes above cited." 

Section 7 of defendant's constitution followed this statute. and lim- 
ited the benefiiciary to  the above named classes. The  defendant. as sct 
out i n  i ts  answer, is  a fraternal benefit association with lodges, ritual- - ,  

istic form of work, and representative form of government, organized 
fo r  the purpose of making provision for the payment of hcnefits as the 
result of accident and for the sole benefit of its members and the i r  
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bencfieiaries, and not for profit. The defeildant provides no benefit 
for profit, but by mealis of asscssmeiits raises funds to be disbursed to 
its members and their beneficiaries according to the rules and regula- 
tions set forth in the constitution and by-laws. 

There was much evidence tending to show that the death of Jerome 
Applebaurn was not ail accident, but was caused by pistol shots at the 
hands of the plaintiff. We need not consider the exceptions raised as 
to this matter, for it seems to us that upon the face of the certificate 
and upon the uncontradicted evidencc the plaintiff is not entitled to 
maintain her action. 

Upon the uncontradicted testimony the plaintiff went through the 
marriage ceremony with the deceased in 1911 in New Orl~ans. She 
again was a party to the marriage ceremony with him 1 July, 1912. 
I t  appears that she was married twice before, but thcl plaintiff states 
that she was divorced from both of these husbands. She does not know 
whether or not they are still living. 

Jerome Applebaum was legally married to Blanche Dean I S  May. 
1909, and this marriage continued in  effect until 13 February, 1193, 
a t  which time she obtained a divorce from him at Kansas City, Mo. 
H e  died or was killed 25 February, twelve day thereafter, in PLtlanta, 
Ga. I t  is very clear from this statement that the plaintiff was not his 
wife a t  the time of his application and the issne of the certificate of 
membership, nor a t  date of his death. By the terms indorsrd on said 
application and under the statute of Ohio whew the company is char- 
tered the "payment of death benefits shall be confined to the family, 
heirs, relatives by blood, marriage, or legal adoption, affianced 
wife, or to a person or persons dependent upon the member." The (437) 
plaintiff does not come under either of these terms. By "person 
dependent upon the mcmbrr" is meant legally dependent and of the same 
general class ~ j u s d e m  generis as the relationship already cited. I t  follows 
that the plaintiff cannot maintain the action, and the nonsuit was proprrly 
ordered. 

The defendant had a right to agree with its members, and did agree, 
for a restriction of the benefits to those legally dependent upon him 
and connected by ties of blood or marriage or by adoption or affianced 
wife. The plaintiff upon her own testimony docs uot belong to any of 
the classes named. She is his bigamous w i f ~ ,  and does not come within 
the class named as beneficiaries. The defendant is not. therefor?, re- 
quired to assess its other members to raisc the sum of $6,300 for the 
plaintiff. Naming her as the applicant's wife in the application was 
a fraud, and does not entitle her to be a beneficiary of the contract. 
The judgment of nonsuit is 

Affirmed. 
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Cited:  Andrews v. Masons, 189 N.C. 700 (c). 

0. N. PETREE ET AT.. V. B. J. SAVAGE ET AL. 

(Filed 3 May, 1916.) 

1. Courts-Jiirisdiction-Amount Demanded-Pleadings. 
Where a n  action upon a contract is brought in the Superior Court, and 

the demand is made in good faith and comes within the jurisdictional 
amount, a recovery of a less sum will not defeat the court's jurisdiction. 
Upon the evidence in  thjs case, and from the verdict of the jury, it  appears 
that  the demand was made in accordance with the requirements. 

2. Appeal and  Error-Supreme Court-Parties-Motlon t o  Dismiss. 
Where one of several makers of a note has paid it  and caused i t  to be 

assigned to a trustee, semble, the actions to recovcr from his comalrers 
a r e  several; but where he sues them all in the same action the remedy 
is bp dernurrer for mispoinder of parties, and cannot be taken advantage 
of in the Supreme Court upon motion to dismiss the action, upon the 
ground that  the Superior Court had no jurisdiction because the action 
arose by contract, and the recovery sought against each defendant, taken 
separately, was less than $200. 

3. Appeal and  Error-Evidmce-Drpositions--Oh.jections and  Exceptions 
-Harmless Error. 

MTherc a deposition is objected to a s  inlmaterial and irrelevant, and not 
that  i t  was irregularly taken, its admission as  evidence is harmless error 
a t  most, and not prejudicial to the complaining party. 

4. Courts, Discretion-Issues-Appcal and Error-Harmless Error. 
The discretion of the trial judge in settling and framing the issues is 

not reviewable on appeal, when the issues submitted present every phase 
of the controversy, and under them all material and relevant evidence 
could have been introduced by either party. 

5. Trials--Evidmrr-Fraud-Instructions. 

I n  this action for contribution upon a note paid by a joint maker and 
assigned to his trustee, there was allegation, in defense, that  the note sued 
on was procurcd upon the fraudulent reprcsentation that  the makers 
thereof should be ten in number and pay their proportionate parts. Upon 
the entire testimony i t  is held that there was no evidence of fraud, and 
the Instruction of the court in that  respcct was not erroneous. 

(438)  AP-PEAT, by defendants from Shaw, J., at Novembcr Term, 
1915, of STOKES. 
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Civil action tried upon these issues: 
1. Did the plaintiffs, other than John A. Bruton, trustee, pay off 

the notes in controversy and have the same assigned to said Rnrton, as 
trustee, for their benefit, as alleged in  the complaint ? Answer : "Yes." 

2. Were the defendants induced to execute the notes in question by 
&ason of the false and fraudulent representations as alleged in the 
answer ? Answer : "No." 

3. Are the defendants indebted to the plaintiffs, and i f  so, i n  
what amount? Answer: "Yes, as follows : B. J. Savage, $149.79 with 
interest frorn 26 October, 1912; Wade H. Bynum, $149.79 with in- 
terest frorn 26 October, 1912; DcTVitt Tuttle, $149.79 mritb interest 
from 26 Octobcr, 1912; W. H. Grubbs, $162.46 with interest from 
26 October, 1912." 

From the judgment rendered, defendants appealed. 

J. G. Ruxton, R. G. Parker, 0. N. Petwe for plaiqttifls. 
R. C. Strudwick, Jones & Putterson, Phillip W i l l i a m s  for defendants.  

BROWN, J. The evidence tends to prove that plaintiffs and dcfend- 
ants are principal obligors on certain notcs given for the purchase of 
a horse. The notes were duly indorsed to one Hairston before maturity, 
for value. After Hairston hecame the owner of all the notes, plaintiffs 
and defendants paid their proportionate part of the first  not^, and the 
three defendants, Bynum, Tuttle, and Savage, paid part of the second 
note, and also the interest on the third note, and no question was 
raised as to any irreplarity,  nor was any charge of fraud made. The 
payments reduced the unpaid notcs to such an amount that the defend- 
ant Grubbs owed a balance on the entire indebtedness of only $162.46 
and the other three defendants owed only $149.79 each, making a total 
of $611.83 owing by the defendants. Hairston required thc payment 
of the balance due, and the four defendants refusing to pay, t l ~ e  plaintiffs 
in this action paid Hairston thc total indebtedness of $1,053.20 
and Hairston assigned the notes to plaintiff Rnlton, trustee, for (439) 
their benefit, and brought this action against t h  defendants for 
contribution. The defendants pleaded fraud, in that t h y  were imposed 
upon by one of the plaintiffs, Chap. Bodenhamer, who, they aver, repre- 
sented that there were ten men who had contracted to buy thc horse of 
Bridges & Flora for $2,000, and each was to pay $200, and each signer 
to pay $200; whereas, in fact, only eight men s i g n d  the notcs, and 
that R. J. Petree and 0. N. Petree did not pay anything, and that they 
secured their interest in the horse without paying anything. 

The defcndants moved in the Supreme Court to dismiss the action 
upon the ground that i t  appears upon the face of the record that the 
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sum.demanded is less than $200, and that the Supcrior Court did not 
have jurisdiction. 

I n  an action upon contract the jurisdiction of the court is dcter- 
mined by the sum demanded. Brantley v. Finch, 9'7 N. C., 91; Knight 
v. Taylor, 131 N. C., 84; XZoan v. R. B., 126 N. C., 490. The demand 
must be made in good faith and not for the purpose of conferrirfg 
jurisdiction. Wiseman v. Withrow, 90 N. C., 140. Where the sum 
demanded in good faith exceeds $200 the Superior Court has jurisdic- 
tion. Carter v. R. R., 126 N. C., 437; Homer v. Wes!coit, I24 N. C., 
519. 

I n  the case at bar the sum demanded is $611.83, and that it is 
demanded in good faith is not only apparent upon the complaint, but 
is  manifested by the amount recovered by the judgment of the court. 

I t  may possibly be that in an action for contribution such as this 
the remedy is in severalty for the aliquot part due from each defendant. 
Adaims v. Hayes, 120 N.  C., 383. Hut it is well settled that if there 
is a misjoinder of parties or causes of action the defect must be taken 
advantage of by demurrer in the Superior Court. I t  cannot be taken 
advantage of for first time in  this Court by a motion to dismiss the 
action. McMilla,rh v. Baxley, 112 N. C., 578; Clark's Code, see. 239, 
subsec. 5, and cases cited. 

There arc three assignments of error : 
1. For that the court erred in  admitting the deposition of Cabell 

I-Lairston, "as i t  was immaterial and irrelevant." No objection is made 
to the regularity of the deposition, and as it is immaterial and irrelevant 
to the controversy between plaintiffs and defendants, its admission is 
harmless error. 

2. For that the court committed error in submitting the issues. 
These issues appear to present every material phase of the controversy, 
and under them all relevant and material evidence could be introduced 
by both parties. I n  such case the trial judge's discretion in settling and 
framing the issues is not reviewable. Redmond v. Mullenax, 113 N. C., 

505; Downs v. High Point, 115 N. C., 152. 

(440) 3. For that the court committed error in charging the jury as 
follows: "And if they believe all the testimony, there is no 

evidence of fraud, and they will answer the second issue 'No.' No one 
of the defendants has sworn that Mr. Duckworth or Mr. Bodenhamcr 
told him there were to be ten signers of the note, the share of each to be 
$200." 

An examination of the record fails, in our opinion, to disclose any 
evidence of fraud, and the statement of the judge to the jury appears 
to be borne out by the testimony of the witnesses. 

No error. 
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ELLEN SETTEE r. CHA4RLOTTli: ELECTRIC RAILWAY COMPANY. 

(Filed 3 May, 1916.) 

1. Evidence-Witness-Absent from State-Stenographer's Notes. 
The testimony of a witness, stenographically taken a t  a former trial, 

who is absent from the State under such circumstances that  his return 
is merely contingent or conjectural, may be received as  evidence on a 
subsequent trial of the same cause of action when its correctness is testi- 
fied to by tho official stenographer who took and transcribed it, and there 
is no suggestion Ihat the record thereof was not full and entirely accurate. 
As to  whether this will apply when the witness is temporarily absent, 
qucere. 

2. Trials-Instructions-Interest-Appeal and  Error-Harmless Error. 
I n  this action to recover damages for a personal injury the plaintiff 

attacks a release given to a n  agent of defendant for fraud, and the agent's 
testimony a s  to the transaction, in defendant's behalf, has been given and 
received after he had quit the defcndant's service: V e l d ,  the reference 
by the court, in his charge to the jury, to the plaintiff's interest in the  
case was not prejudicial to the plaintiff. 

3. Evidence-Release-F'raud-Trials-Questions for  Jury. 
Where a release is set up as  a defense to an action to recover damages 

for a personal injury, i t  is properly admissible a s  evidence when its exe- 
cution is shown, and when the question of fraud in its procurement i s  
relied upon by the plaintiff i t  is for the jury to determine. 

4. Evidence-Fraud-Inducen~ent-Appeal and  Error. 
Fraud in the procurement of a release, relied upon as  a defense in a n  

action to recover damages for a personal injury, must have induced t h e  
execution of the release, or i t  will bc harmless, and insufficient to inrali- 
date it. 

APPEAL by plaintiff from Carter, J., a t  February Twm, 1916, of 
MHICKLFNBIJRG. 

The plaintiff brought this action to recovrr damages for pcrsonal ill- 
juries alleged to have been causcd by defendant's negligence, 
which consisted in permitting an iron frog to be left in a street of (441) 
Charlotte. Plaintiff, while walking on the street, stcppcd on the 
frog and her foot was caught in the same and she was injured. The case 
was here at  the last term, and plaintiff then was granted a new trial. 
170 N. C., 365. At the last trial the jury returned the following verdict: 
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1. Was the plaintiff' injured by the negligence of the defendant, as 
alleged in the complaint ? Answer : "Yes." 

2. Was the release set out i11 the answer secured by undue advan- 
tage and fraud, as alleged in the replication of the plaintiff? Answer: 
"No." 

3. What damages, if any, is the plaintiff entitled to recover of 
defendant ? (No answer.) 

Defendant offered as evidence the examination of W. W. Rl~odes, a 
witness who testified for the defcndant at the former trial. I t  was 
taken down by a stenographer, who testified that i t  was a correct and 
literal reproduction of all that the witness said a t  the time. I t  ap- 
peared that W. W. Rhodes was in Arizona when this testimony was 
introduced, and had been there for nearly a year, he having gone there 
for his health. He  had been an employce of the defcndant, and was 
such at  the time the alleged release of plaintiff was executed. H e  
carried i t  to her home for her signature. "His salary, though, ceased 
a t  the time he left the service of the company." His testimony re- 
lated exclusively to the signing of the release to the defcndant by the 
plaintiff and what occurred at her horrre whcn it was signed. Plaintiff 
objected to the testimony, the objection was overruled, and plaintiff 
excepted. The typewrittrn examination was admitted and read to 
thc jury. Thc objection was based on its incompetency, its rclevancy 
being admitted. There were other exceptions taken by the appellant 
which will be considered in the opinion. Judgment was entered upon 
the verdict, and plaintiff appealed. 

J.  W .  K e e r u n s  for pluinlif l .  
O s b o m e ,  Coclce & Robinson  for defendanl .  

WALKER, J., after stating the caw: Thc precise question involved 
i n  the admission of the proof as to the testimony of W. W. Rhodes, a 
witness for the dcfendant at  the former trial of this case, has never 
before been considered by this Court. But i t  is thoroughly well set- 
tled, as i t  seems, by the great weight of authority and numerous prec- 
edents that evidence of the kind is admissible when the witness is 
absent from the State and not within the jurisdiction of the court. 
We need not decide as to whether a temporary absence will render the 
evidence competent, as in this case i t  appears that the witness is absent 

permanently, or, at  least, for such a prolonged or indefinite period 
(442) that his return is merely contingent or conjectural. He may now 

fairly be considered as a nonresident in this State. 
The rule in regard to such evidence which has generally been fol- 

lowed is thus stated in I Greenleaf on Evidence (16 Ed.), see. 1639: 
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"The death of the witness has always and as of course been considered 
as sufficient to allow the introduction of his testimony. Thc absence of 
the witness from the jurisdiction, out of the court's process, ought also 
to he sufficient, and is so treated by the great majority of courts." 
5 Enc. of ET., p. 904, says: "The absence of the witness from t h ~  
State is a sufficicnt ground for admitting the testimony," citing in  
the notes many cases which support the text. The following authorities 
sustain the rule : Wigmorc on Ev., sec. 1404 ; Stephens Tligest of Evi- 
dence (1886), art. 32 ; Wllarton on Ev., scc. 178 ; 1 Atkyns Rep. (1737), 
p. 444; B. N .  Natl. Bank v. Ihu l l ey ,  30 So., 546; M. Mill Go. 11. M .  & 
8. R. Go., 51 Minn., 304; Reichers v. Dammeier, 45 Ind. App., 208; 
Xolodvianski 11. Am. L. VTo~7r.s, 29 R. I. 127 ; Gibsop 71. P a t f e r s m  Mills, 
181 Pa. St., 513, and A., 7'. & 8. 1'. Ry.  v.  B u k ~ r ,  37 Okla., 48, where 
many of thc cases are cited and reviewed. Tn Minn. Mi11 Go. 11. Minn. 
S f .  Ry. Go., 5 1  Minn., 304, the Court (by Mitchell, J.) quotes what is 
said by Starkie in his work on Evidence, as follows: "Starkie, in his 
work on Evidence (page 310), says the prevailing English rule is to 
admit the deposition of the witness, not only where i t  appears that he is 
dead, but in  all cases where he is dead for all the purposes of evitltnce; 
as where hc cannot be found after diligent search, or resides in a place 
beyond the jurisdiction of the court, or where he has become a lunatic 
or attainted." I t  is then said by the Court: "The admission of the 
testimony of a witness on a former trial is frequently inaccurately 
spoken of as an exception to the rule against the admission of hearsay 
evidence. The chief objections to hearsay evidence arc the want of the 
sanction of an oath, and of any opportunity to cross-examine, neither 
of which applies to testimony given on a former trial. The real objection 
to such evidence is that it is only testimony of some one else as to what 
the witness swore to on the former trial; and htfore the day of official 
reporters in our trial courts the accuracy or completeness of surh evi- 
dence depended entirely upon the fallible memory of those who heard the 
witness testify. I t  can be readily seen why, under such circumstances, 
courts were disinclined to admit such evidence except in cases of actual 
necessity. But where the words of a witness as they come from his 
lips are taken down in  full by an official court stenographer, this ob- 
jection does not apply. Wc do not see why such testimony is not as 
satisfactory and reliable as a new deposition, taken out of the State, 
would be. Rules on such subjects should be practical, and subject to  
modificatiou as conditions change." And in R. R. v. Osborne, 64 
Ean., 189, the reason for the rule is thus given: "The provision (443) 
made by statute for the taking of depositions does not militate 
against this rule. Testimony taken down word for word a t  a former 
trial, and preserved as the law provides, is evidence of at  least as high 
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grade as a deposition. The testimony is taken in open court, in  the 
presence of parties and witnesses, under the eye and supervision of the 
trial  judge, where there is full opportunity to examine and cross-examine 
the witness, to search his motives, appeal to his conscience, and test 
his recollection and the accuracy of his statements. So taken, it must 
be as high order of testimony as a deposition taken upon interrogatories 
in  the private office of a notary public, or other like officer, in  some 
town or city remote from the one in which the trial is had." 10 Ruling 
Cases, see. 143, after considering the question and citing the cases, thus 
states the result: "The text-books quite generally state broadly that the 
evidence of a witness given at  a former trial or examination between 
the same parties may be introduced if the witness has since died, be- 
come insane or sick, and hence unable to testify, is out of the jurisdic- 
tion, or has been kept away from the trial by the opposite party. So 
f a r  as civil actions are concerned, this is probably a sufficiently accurate 
statement of the general rule. All authorities agree that testimony given 
i n  a former action or at  a former trial of the samp action by a witness 
who has since died is admissible. I t  is also wrll settled that where a 
witness has been sworn or his deposition has bren taken on a former 
trial  and the witness has become insane, his testimony or deposition as 
previously given is admissable in evidence. And with equal uniformity 
i t  is held in  civil cases that evideiice taken at  a former trial may be 
proved on a second trial of the same action if the witness has removed 
from the State or is otherwise beyond the jurisdiction of the court." 
These references to the authorities are sufficient to show the decided 
trend of the decisions, and there are many more eases which might be 
added to those we have selrctcd, but it is unneccssary that we should do 
so, as they will be found readily in the text-books and i n  the other cases 
we have cited. They constitute a very large majority of the decisions 
upon this question. Therc was no suggestion here that thc record of the 
evidence was not full and entirely accurate. I t  appears, on the contrary, 
that the witness's testimony was transcribed to the paper, word for word, 
and the testimony itself is of such a nature as to show most conclusively 
that  there was nothing material left out that the witness could have 
said. Thr  examination was both searching and exhaustive. Nor was 
there m y  intimation that the wi tn~ss  had been kept away or induced 
not to attend the court by any act or conduct of the defendant. I f  a 
deposition had been taken and read, instead of this proof, we do not see 

how the plaintiff would have been bcnefited in the least. Smith 11. 

(444) Moore, 149 N. C., 185, has no bearing on this case. The witness 
in that case was merely sick, the nature of the malady and its 

probable duration not appearing, and she was also in the State and 
within reach of the court's process. Nor is Dupme v. Ins. Co., 92 N. C., 
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424, any more applicable. The evidencqe as to what thc witness had 
testified at  a former trial was excluded for a reason very different from 
the one assigned here for the objection to Sthodes' former testimony. This 
will clearly appear when Dupee 's  casc is wad in  connection with 
Gadsby v. Dyr r ,  91  N. C., 311, cited therein. This is plaintiff's main 
exception, and, t h ~ r ~ f n r ~  rxro hqvo ~nne;doroJ i t  O +  o n m n  l ~ - ~ t h  n n A  

further, it is a comparatively new question in this Statr. 
We are of the opinion that the judge's reference to  the interest of 

t h e  plaintiff in  the cause, as something that should induce them to 
weigh his testimony cautiously, was not calculated to prejudice the 
plaintiff, under the facts and circumstanccs of the case. Shides, it 
was shown that Rhodes had quit the service of the defendant at  the 
t ime he tcstificd, and had no interest whatever in  the result of the 
litigation. I t  may also be added that the charge of the court on the 
question of interest was rather more favorable to the plaintiff than the 
strict rule of the law would permit, and it surely worked no harm. 
She has no just cause to complain. 

The execution of the release having been shown, the court properly 
admitted it in evidence. This did not prevent thc plaintiff from attack- 
ing  i t  as fraudulent. The judge should not, as he could not, have told 
the  jury that the release was fraudulent and void as matter of law. 
The  parties did not agree as to the amount of damages, nor did they 
plainly appear. This was a disputed matter. The plaintiff claimcd 
large damages, and the defendant asserted that the injury was sliglrt 
and the damages small. The court could not take the case from thr 
jury where tlie facts were disputed. But the objection was to the 
introduction of the release, and this was properly overruled after the 
execution of the release had bcen shown. I ts  introduction was proper, 
as part of the evidence, even if i t  was fraudulently obtained. 

The court was right in charging tlie jury that the fraud, if any, must 
have induced the exwution of the release by the plaintiff, otherwise. 
the  fraud, if practiced upon the plaintiff, would have been harmless. 
I t  would seem that this exception is based upon a rniscoi~ce~~tion of 
the particuluar nature of the instruction given by the court, which 
related to the operation or effect of the alleged fraudulent conduct 
upon the (mind and will of the plaintiff. The charge of the c+ourt, as 
t o  what constituted fraud, was based upon special prayers of {he plain- 
tiff, as i t  seems, and given in accordancc therewith. I t  was, anyhow, 
sufficiently full and explicit, and the jury must have understood 
what was meant, and what was necessary for them to find ill (445) 
order to invalidate the paper. 

Having carefully examincd the record, we find no ground for a 
reversal. 

507 



I N  TIIE SUPREME COURT. 

Cited: Bank v. Whilden, 1 7 5  N.C. 53 ( Ic)  ; 8. v. Maynard, 184 N.C. 
657 ( l c )  ; S. v .  C%csey, 204 N.C. 414 ( I c )  ; S. v. Ham, 224 N.C. 131 (1~)-  

A. A. C:OKI&! v. JOHN A. BARRINGER. 

(Filed 19 April, 1916. ) 

1. Appeal and Error-Theory of Case-Deeds and  Conveyallrcs-Fraudb. 
A case on appeal in  the Sugrcme Court is detern~ined upon the theory 

on which i t  was tried in the Superior Court, and where therein a deecP 
was sought to be reformed for fraud, and damages recovered on a breach 
of covenant and warranty of title in  its corrected form, i t  may not be de- 
termined on the question as  to whether there had been such breach in 
the conveyance a s  actnallg drawn. 

2. Deeds and Convcyanccs-Intercst Conveyed-Covenants-Warranty. 
A covenant of warranty does not enlarge or curtail the estate granted 

in  thc premises of a deed to land, but is merely a n  assurance or guaranty 
of the title conveyed; and where a grantor conveys "all his right, title, 
and interest in  and to the land," i t  will not be construed a s  a convey- 
ance of the land itself, hut only of the grantor's interest therein, and the  
warranty will be lirnited to the estate described. 

3. Same-Interpretation of Deeds. 
A ronveyance of all the grantor's "right, title, and interest" in lands, 

with habendum to the grantee and his heirs f o r e ~ e r ,  and with covenant 
that  the grantor "is seized of the interest conveyed" as  evidenced by a 
certaiu deed to him; that he has a right to convey such interest in fee  
simplr ; that he will warrant and defend the title to the said interest, etc. ; 
and whcre the deed referred to conveys the "riqht, title, and interest" of  
the grantor thcrein, nrith fUll covenants of warranty: IIcZd, construing 
the deed as  a whole, the intent of the grantor, and the eRect of his deed, 
wns to convey only whatever interest he mag have had in the land. 

APPEAL by plaintiff f r o m  Cline, tT., a t  J a n u a r y  Term,  1916, of 
GUILBORD. 

T h e  action was  brought t o  recover damages for  a n  alleged f raud  i n  
t h e  preparat ion a n d  execution of a deed for  land,  and on  account 
of fai lure  of the  title agre td  t o  bc conveyed a n d  warritntcd. O n  2 8  
February ,  3913, defendants conveyed to plaintiff "all th& right,  title, 
a n d  interest in a n d  t o  two t rac t s  o r  parcels of land" which a r e  descrihcd 
i n  t h e  complaint, wi th  the following habendum and  covenant c:f m r -  

r a n t y :  "To have a n d  t o  hold the  aforesaid t r a r t  o r  parcel of  
(446) land a n d  a l l  appurtenances thereunto helonging to him, the said 

A. A. Coble, and  his  heirs  forever, to  his  and  their  only use a n d  
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behoof. And the said John A. Barringer, one of the grantors herein, 
doth cownant that he is seized of the intercst conveyed in this deed, 
eridenced by a deed made to him by Cyrus Clapp and others, and re- 
corded in Book 246, page 105, in the register of deeds' office, in fee 
simple, and that Ire has a right to convey such interest to the grantee 
hercin in fee simple, and that hc will warrant and defend the title to 
t h e  said intercst to the grantee herein against all claims whatsoever." 
T h e  allegation of fraud is that instcad of conveying only the defendants' 
"right, title, and interest in  and to the land," the male defendant repre- 
sented to plaintiff that ha was at  the time the owner in fee of a five- 
ninths interest in thc land, and that it was agreed that said dcfendant, 
who wrote the deed, should so draw the same as to state his interest 
specifically and to convey that interest with a corresponding covenant of 
warranty, and that the deed was written by said defendant not ac- 
cording to the agreement of the parties, but falsely and fraudulently, 
so as to convey only the right, title, and interest of the defendants. 

The jury found against the plaintiff as to the fraud, under issuer 
submitted to thcrn by the court, which, with the answers thereto, are 
a s  follows: 

1. Did tllr defendant represent to the plaintiff at  the timc of the exc- 
cution of the deed from the defendant to the plaintiff that he, thc 
drfeadant, was tho owner of five-ninths interest in tllc lands described 
i11 the said deed ? Answer : "No." 

2. Did t l r ~  defendant at the time of the delivery of said dwd mis- 
lead and deceive the plaintiff by words or ronduct which led the 
plaintiff to believe that he (defendant) had insertcd in the deed 
words which represented that dcfendant was the owner of and war- 
ranted the title to a five-ninths interest in  the land? Answer: "No." 

3. Was there at the timcl of the execution of the said deed an out- 
standing and paramount titlr to said land in the University of North 
Carolina ? Answer : "Yes." 

4. What amount, if any, is the plaintiff entitled to recover of the 
defendant ? Answer : "Nothing." 

Thc malc defendant arquired whatrvw titlc he lied from Cynis 
Clapg and others, who were then supposed to be the l~cirs of Charles 
Dick, a former slave, who owned the land. It turned out that they 
\+(,re not the legal heirs of Charles Dick, but that he died without any 
heirs and the land escheated to the 1Jnivcrsity of the State. Cyrus 
Clepp and otllcrs had commenced a special proceeding against other sup- 
posed heirs of Charles Dick to scll the land for partition. The TJniver- 
sity intervened in that proceeding, and the plaintiff was made a party 
thereto. I t  all resulted in a compromise, which was entered in 
that case and under which plaintiff was allowed $349.92 out (447) 



I N  THF, SUPREME COURT. 1171 

of the proceeds of sale, and he is now suing for the difference 
between that amount and what he paid defendant for the land, viz., 
$500.08, the amount paid to the defendant, as the consideration of his 
deed to the plaintiff, being $850. The defendants were not parties to 
the proceeding, but there was evidence that they were notified by the 
plaintiff of its pendency and were rcqlxested by him to come in and de- 
fend thc title against the adverse claim of the University, and they re- 
fused to do so. The deed from Cyrus Clapp and others to the male 
defendant conveyed, for the consideration of $600, "all their right, 
title, and interest in and to the two tracts of land," with this haben- 
durn and covenant of warranty: "To have and to hold the aforesaid 
tracts or parcels of land, and all privileges and appurtenances there- 
unto belonging; and the said parties of the first part do covenant that 
they are seized of said premises in fee simple and have the right to 
convey the same in fee simple; that the same are free from enenm- 
brances and that they will warrant and defend the said title to the 
same against the claims of all persons whatsoever." 

Judgment was entered for the defendant upon the verdict, and the 
plaintiff appealed. 

Jerome & Jerome for plainti f .  
12. C. Strudwick for defendad.  

WALKER, J., after stating the case: First. We hear and determine 
a ease here according to the theory upon which i t  was tried in  the 
court below. Allen v. R. R., 119 N. C., 710 ; Eendon v. R. R., 127 
N. C., 110; 8. 11. M c W h i r f ~ r ,  141 N.  C., 809; Warren 71. h'usrnan, 168 
N. C., 457. In Allen v. R. R., supra, i t  was said by the Court that 
"While wc arc not bound by an erroneous admission of a proposition 
of law, we must have rcspcct to the manner in which parties present 
and try their eases." 

I t  is rnanife~t, we think, that the plaintiff elected to base his 
right to a recovery and to stake his fortune upon tllr allegation of 
fraud. I n  other words, his idea was that if there was this allegcd 
fraudulent conduct, and the deed should bc so reformed as to correspond 
with the true agreement, there would be a brcach of the covenants of 
seizin and warrai~ty and right to convey. Thc case was tried on the 
issues as to the fraud, and, having lost on his chosen ground, the 
plaintiff must abidc by the result. No issue as to the covenant and its 
breach was tendered or submitted, but only the issues as to the fraud 
and the outstanding title in the University. 

Second. But if an issue as to the covenant and its breach had been 
submitted, we are of the opinion that the result would have been 
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the same. Cyrus Clapp and others convcyed to the defendant, (448) 
John A. Barringer, not the land or a good and indefeasible titlc 
therein, but only their "right, titlc, and interest in the land." 'I'hvy 
conveyed what they had to convey, and nothing more. This was not 
enlarged or changed into a conveyance of the land itself by the covenants 
of seizin and warranty, though general in character. Chief Just ice Shuw 
said of such a deed. in  Blanchnrd o. Brooks,  29 Pick., 47. 67: "The 
grant in  the deed is of all his right, titlc, and interest in the land, and 
not of the land itself, or any particular estate in the land. The war- 
ranty is of the premises, that is, of thc estate granted, which was all 
his right, title, and intcrest. I t  was equivalent to a warranty of thr 
a t a l e  he then held or was scized of, and must he confined to1 estatr 
vested. A conveyance of all the right, title, and intercst in the land 
is certainly sufficient to pass the land itsdf, if tlic party conveying has 
an estate therein at  the time of the conveyance; but it passes no estate 
which is not then possessed by the party. Brown 91. Jaclzson, 3 Wheat., 
452." Thc case of Allen v. Hol fon ,  20 Pick., 458, strongly supports 
the same view. I t  was there held that "in the case of a deed conveying 
'all my right, title, and intercst in and unto the ferry called and 
known by the namc of Tiffany's ferry, and the boat which 1 built and 
now us(. in carrying on the ferry, and all the estate, land, and build- 
ings .;tanding thereon as the same is now occupied and improwd by 
me,' with covenants of ownership, general warranty, etr., the deed 
purported to convey merely sucah right as the grantor had in thr land, 
and that the covcnants were qualified and limited by the grant.7' The 
same question was presented in S w ~ d  v. Brown,  12 Mctcalf, 169 (53 
Mass.), where "the right, title, and interest" only were convcyed, and 
Just ice W i l d e  said, at  p. 177: "The warranty must be taken in a lim- 
ited srnse. I t  must be restricted to his title and intercst. The cove- 
nant here attached to the estate and interest conveyrd, and is not a 
gcncral covenant of warranty of the wholc parc~ l ,  particularly dcsrribcd 
by metes and bounds. Such construction will reconcile all parts of 
the deed and give effect to each. The question now presented is not a 
new one, but has been directly decided." We have cited the above 
authorities becausc the plaintiff has relied upon three cases, one of 
which was decidcd in the same court as those above mentioned: 
IruhFard v. Aphthorp ,  3 Cush. (57 Mass.), 419; Mills  v .  (lailin, 22 
Vt., 98; f i b 7 1  2,. Stone,  37 Ill., 224. Tlrcrr is no conflict, though, hc- 
tween these cases, whcn properly considered with refcrcnc,e to their 
special facts, and those which support our view. 

I n  Hubha,rd 91. A p k t h o r p ,  supra, there was a conveyance of the land 
with definite boundaries. These words werc added, howcver : ('meaning 
and intending by this deed to convey all my right, title, and interest 
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therein.' The Court said that "The construction of a decd is 
(449) to be such, if possible, as to give effect to the intentions of the 

parties," and, therefore, when it is a mere conveyance of all the 
title of the grantor, it may br held that the covenants (such as we have 
in this case) have no application hyond  the words of the grant itself. 
The Court then proceeded to say: "As i t  scerns to us, this second deserip- 
tion was added rather for fullness and certainty than with the view 
of any limitation as to the tracts of land conveyed." So that the case, 
instead of being against the view we have expressed, is an authority 
in support of it. The other cases cited by appellant arc substantially 
to the same effect, and all of them were different from the case we are 
c.or~sidering. 

The office of a covenant of warranty is, of course, not to enlarge or 
curtail the estate granted in the premises of the deed, but the covenant 
is intended as an assurance or guaranty of the title. Rob~rts 0 .  For- 
syihe, 14 N. C., 2 6 ;  SnelL 71. Y O I L ~ , ~ ,  25 N. C., 379. When there is a 
question of construction, the covenants may well be resorted to in 
ordcr to ascertain thr meaning, as the whole deed must, in such a case, 
be considered. Mil l s  v. ('ailin, supra. The Court said with reference 
to this matter, in Allen u.  Holtom, .mpra: "Whatever may be thought 
of the intention of the parties in  that case. we think the intention as 
to  the extent of the grant in the present case is sufficiently plain. The 
grantor conveys his own title only, and all the subsequent covenants 
have reference to the grant, and are qualified and limited by it. That 
this was the intention of the parties cannot, we think, be reasonably 
doubted, and the words of the covenants arr to be so construed as to 
cflcctuate that intention." 

Third. But a deed should he construed as a whole. One part is to 
help expound another, and evc3ry word, if possible, is to have effect, 
arid none should bc rejected if material, and all the parts thereof 
should be reconciled and stand together so as to ascertain and exrcute 
the intention. Oudger o. White, 141 N. C., 507; Triplcft 11. Williams, 
149 N. C., 394; Lumber Co. 11. Lumber Po., 169 N. C., 80; lllills v. 
@afli.n, supra. Applying this well recognized principle to a case 
having facts similar to this one, the Court said, in B w e d  v. Rromfin, - 

supraA: "The covenants are in fcrms general; hut in the construction 
of a deed we are to look a t  the wholc dced, and the covenants are to be 
construed so as to give effect to the intention of the parties, so far as it 
can be done consistently with the ndes of law. The warranty is of the 
premises which were granted and convcyed by the decd. But that was 
'all my right, title, and interest in and to the parcel of real estate,' etc. 
I t  was not a grant of certain land, in general terms, but of his title and 
iritcrest in such lands, and this particularly and fully expressed." There 
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car1 be no qumtion in this case that the parties were doubtful 
as to the titlc, and especially as to whether Cyrus Clapp and the (460) 
othcm, who conveyed the land to Mr. Barringer, had inheritcd 
from Charles Dick, who had bcen a slave, under the provisions of the 
statute in regard to the descent and devolution of property from former 
persons who had bcen in slavery, and this was doubtless thc reason why 
they worded the dced cautiously and conveyed only "the right, title, and 
interest," whatever that may have bcen at  thc time. I t  is apparent 
from both deeds that thr intrntion was not to go beyond the right, 
title, or interest of thc grantors in describing what was conveyed. Thc 
covenant in the deed of Mr. Barringer refers three times to the inter- 
est and not to the land, showing clearly that hc intendod to restrict the 
covenant to that intercst, whatever it was and if it was anything, and 
that i t  was also intended not to eonvcy a good title with a covenant to 
protect it, but only an interest-not the title itself, but only the 
chance of a title. The theory of the defendants, as to both deeds, is, 
therefore, this: that the conveyance is to b~ treated as one only of t h t  
right, title, and interest of the grantor in the land described, and the 
covenant as coextensivc with such a grant only, and so as not to extend 
further;  and in this view we concur. Apart from the actual intention as 
gathered from the deeds, there are many authorities sustaining ours as 
the legal construction of the instruments, in addition to those already 
cited. Reynolds 11. Xhaver, 59 Ark., 299; ;Wanrich v. Patrick, 119 
U. S., 175; Allison v. T h o m m ,  (Cal.) 1 Am. St., 90;  D ~ r r i c k  v. Brown, 
66 Ala., 162; Wightmnn v. Apofford, 56 Iowa, 145; Cummings 11. 

Lkarhorn, 56 Vt., 441; 1 Warville on Vendors (2 Ed.), p. 516, sec. 437; 
9 Am. and Eng. Enc., 104; see, also, generally, L u m b ~ r  Po. 11. P r i m ,  
144 N. C., 53;  Bryan  11. Bason, I47 N.  C., 292. 

The Court in Reynolds v. flhaver, supra, quoting Tiedeman on Real 
Property, see. 858, says : "If a deed purports to convry in terms the 
right, title, and interest of the grantor to the land described, instead 
of conveying in terms the land itself, a general covenant of warrarlty 
will be limited to that right or interest, and will not be broken by the 
enforcement of a paramount titlc outstanding against the grantor at  
the time of the conveyance." To the same effect is A77ison 11. Thomas,  
supra, where i t  is said: "It has been uinformly held that a convey- 
ance of the right, titlc, and interest of the grantor vests ,in the pur- 
chaser only what the grantor himself could claim, and the covenants in 
such deed, if thcrc werc any, were limited to the cstatc described." Coe 
v. P ~ r s o n s  7Jnknow?z, 43 Me., 432; Elanchard o. Brooks, supra,; Brown 
v. J a c k s m ,  3 Wheat., 449; Adams v. Q ~ ~ d d y ,  13 Pick., 460; 25 Am. Dec., 
330; Allen v. IIolton, supra; Sweef  v. Brown, supra; Pike v. Galvin, 29 
Me., 183. 
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The jury, i11 passing upon the first and second issucs, as  to the fraud, 
have virtually found as a fact that  the parties intended that 

(451) the "right, title, and interest" should pass, and i t  would be strange 
to hold, in opposition to that verdict, that  the plaintiff has ac- 

quired a greatm intcrest than the one which the parties intended should 
be conveyed by the dccd, thc latter clearly being thc only intcrest pro- 
tected by the covenant. We have shown that  t h ~  legal construction 
accords with the actual intention as found by the jury. 

But  w r  are not deciding as to the scope of any covenant of warranty 
othrr  than the particular one in the Barringer decd, and now under 
construction. Whether the cascs we have cited w t v  corrcctly decided 
i t  is not nwessary for us to say. T h y  were citcld as showing how 
very f a r  the courts have gone in  the direction of restricting a war- 
ranty to the estate p a n t e d  by the deed. We are simply confining 
ourselves to the question before us and the language of the decds. The 
warranty hcre is limited by its very terms to tllc estate granted, as the 
draftsman was careful i n  writing the covenant to restrict its oprration 
"to the said interest granted," which means, of course, theretofore 
granted in the deed. 

Tht; other c1xceptions and positions need not be specially considered, 
as  our ruling disposes of thcm all. We may properly add that  the 
questions were ably and learnedly presented by both sides. 

Thc case was corrcctly tric~d, and the exceptions are overruled. 
No error. 

Citcd:  W c h b  P. Rosemourtd, 172 N.C. 850 ( I c )  ; Olds 0 .  Cedar WorXs,  
173 N.C. 165 (2d, Hd) ; M ~ r t o n  a. Lumber Po., 178 N.C. 167 (2c, 3c) ; 
11rgram 1 ) .  Pom~er C'o., 181 N.C. 361 (Ic) ; Kannan v. Assad, 182 N.C. 
78 ( l c )  ; Cook I). Sinli., 190 N.C. 626 (2p, 31)) ; E7ler 1 ) .  Gr~ensboro ,  
190 N.C. 721 ( l c )  ; rS7Lipp 71. Stclg~ Lines, 192 N.C. 478 ( I c )  ; M f g .  ('0. 

v. Hodgins, 192 N.C. 580 ( l c )  ; I n  re  W i l l  of Efird,  195 N.C. 84 ( l c )  ; 
, 1urpi.n , 11. Jackson, County ,  225 N.C. 391 (2cc, 3cc). 

(Filed 26 April, 1916.) 

3 .  Stock llaw - Counties -Fences - Necessary Expense-Constitutional 
Law. 

Tlw building of a county fence by a county having the free-range law, 
between it and an adjoininq county having the stock law, is not a neces- 
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sary expense within the meaning of Art. VII, sec. 7, of the Constitution, 
prohibiting counties, towns, etc., from "contracting debts, etc., and levying 
taxes except for its necessary expenses," etc. 

2. Statutes-Pari  mater ria-Stock Law. 
Statutes passed a t  the same session of the Legislature, or one a t  a later 

session thereof, upon the same sabject-matter, being in pari mater ia ,  
shonld be construed together as  the same law; and where by special enact- 
ment a county is authorized to submit to the voters thereof the proposition 
of continuing the stoclr law in effect, and by a later statute makes provi- 
sion for the building of a county-line fence between it  and a n  adjoining 
county having the stock law in effect, and the later act expressly refers 
to the former one and provides for the levy of a special tax for the 
purpose, it  is I le ld ,  that  the two acts are  in pari mate l ia ,  and should 
be construed together as  a whole. 

3. Elections-Related Propositions-One Ballot-Statutes-Stock Law- 
Elections. 

Where a legislative enactment authorizes a county to submit to its 
voters the question of continuing the stock law therein, except a s  to 
certain stated and defined portions, and should its discontinuance be voted 
favorably upon the county should maintain a line fence between i t  and 
adjoining counties having the no-fence law, and levy a special tax for the 
purpose. it  is IIeld,  that  the several propositions are so related a s  to 
authorize the Legislature to have them submitted upon the single ballot 
of "for" or "against" the stock law; and those voting against the stock 
law will be considered as  voting in favor of building and maintaining the 
fence and issuing a special tax for that purpose. 

4. Taxation-Stock Law-Reserved Localities-Constitutional Law. 
Where under legislatire authority a county submits to its roters the 

question, by ballot, of continuing the stock law therein, reserving certain 
defined localities, and in event the question of its continuance should be 
negatived the county should maintain a line fence between it  and a n  
adjoining county having the stock law, and levy a special tax for that  
purpose, hut with the proviso that the tax shall not be levied on the prop- 
erty of natural persons in  the localities reserved: Held,  the proviso 
violates the mandate of our Constitution, Art. VII, sec. 9, "That all  taxes 
levied by any county, etc., shall be uniform and ad valorem upon all  prop- 
erty except property exempt by the Constitution." 

5. Constitutional Law-Statutes-Invalid i n  Part-Taxation-Stock Law 
-Counties. 

Where under authority of the statute a county has voted to discontinue 
the stoclr law, and to maintain, by special taxation, a line fence between 
it and a county having the stoclr law, but with provision that the property 
in the reserved territory should not be taxed for the maintenance of the 
county fence, the courts may not decree the proviso invalid, and make 
effective the levy of the special tax, for such would impose the tax upon 
the property in the reserved locality, contrary to the intent of the statute ; 
and to divide the county into two districts, stock-law and free-range terri- 
tory, would impose a tax upon localities contrary to the intent of the 
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statute; and the statute, so far as it provides for the special tax, will be 
declared unconstitutional. Constitution, Art. VII ,  see. 9. 

6. Same-Several Parts-Vote of the People. 
Where a county, under legislative authority, has voted to repeal an 

existing stock law and establish a free-range territory, hut upon condition 
that a fence be maintained between it and an adjoining county having a 
stoclr law, to he provided for by an unconstitutional special tax (Consti- 
tution, Art. V11, see. 7 ) ,  or from its public general funds, and it appears 
that the moneys in its treasury were for other special purposes, and that 
the general tax for county revenue had already been levied to the consti- 
tutional limit, it is ReZd, the valid portions of the law are distinct and 
severable from the invalid portions, and the vote to establish the free- 
range policy will be declared valid, and to be put into effect whenever by 
appropriate and valid legislation the means are provided for building the 
fence, requiring another vote of thc people if they are to be raised by a 
special tax. 

ALLEN, J., dissenting. 

(453) CIVIL APTION, heard on return to preliminary restraining order 
before Xtacy, J., at March Term, 1916, of PENDKR. 

The action was instituted by plaintiffs, citizens and taxpayers of 
said county, to restrain the board of commissioners from borrowing 
money to build a public fence around certain portions of Pendw 
County abutting upon other counties, where the stock or no-fence law 
prevailed. 

On the hearing it was, among other things, properly made to appear 
that prior to 1915 the no-fence law prevailed in the county of Pender 
by legislative enactment, and in said year the Legislature passed two 
statutes designed and intended to submit the question of its continu- 
ance to the voters of thc county, excepting from the operations of these 
statutes ccrtain specified srctions of the county, to wit, those townships 
and localities where the stock law had been established prior to 1912, 
such localities including Rocky Point Township and a taxing district of 
2 miles square at  or ncar the center of the county, including Burgaw, 
the county site, and perhaps one other. The statutes rcferred to, be- 
ing chapters 116 arid 505 of Public-Local Laws, 1915, are as follows: 

"That i t  shall be thc duty of the board of county commissioners of 
Pender County to call an election and submit questions of stock law to 
the qualified voters of Pender County on Tuesday after the first Mon- 
day in  November, 1915, and if at  such election a majority of the votes 
cast be in  favor of stock law, then the provisions of chapter 35, Revisal 
1905 of North Carolina, relating to the stoclr law, shall be in force 
over thc whole of Pender County from and after the first day of March, 
1916; but if at  such election a majority of the votes cast shall be 
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against stock law, then the provisions of section 1660 of chapter 35 of 
the Revisal of 1905, and other sections in said chapter, relating to 
thc fence law, shall be in full force and effect in said county from and 
after 1 March, 1916: Provid~d furlher, that this act shall not apply to 
any district or territory in said county under the stock law prior to 1 
January, 1912: Provided further, that if a majority of the votes cast 
in  said election be against stock law, then in that event, and before the, 
provisions of this act shall become operative, the board of county com- 
missioners of Pender County shall, at the expense of said county, erect 
and maintain a sufficient and substantial fcnce along the county line of 
said county where stock law in the counties adjoining obtains." 

And chapter 505 : "That in the event a majority of the votes (454) 
cast at  the elcction to be held in November, 1915, on the question 
of 'stock law' or 'no stock law' be against stock law, then the commis- 
sioners of Pender County are authorized and directed to levy a special 
tax on all taxable property, not exceeding 25 cents on the $100 valuation 
of property and a tax not more than 75 cents on each poll, for the pur- 
pose of erecting a sufficient fence between Pcnder and all stock-law 
counties: Provided, that the provisions of this act shall not apply to 
the real or personal property of any natural person within the boundary 
of the stock-law district of Rocky Point. That the county commissioners 
of Fender County be further empowered and directed to use any surplus 
funds, now or which may hereafter be in the treasury, for the purpose 
of building the said fence, the same to be replaced out of the funds 
raised for the special tax provided for in this act." 

I n  furthrr coniiection with his rulings, his Honor found relevant 
facts as follows : 

"That an election was duly held as provided by chapter 116, Public- 
Local Laws 1915, and a majority of the qualified voters of Pender 
County voted a t  said election 'against stock law.' 

"That at the present time there arc no surplus funds in the hands of 
the sheriff and treasurer of Pender County availahlc for the purpose of 
building a fence as so authorized to be used by chapter 505, Public- 

' Local Laws 1915. 
'That  the commissioners of Pender County have levied no tax as 

provided by chapter 505, Public-Local Laws 1915, and that they have 
already made levies for general State and county purposes up to the 
constitutional limit of 66q3 cents on the $100 valuation of property and 
$2 on each poll. 

"That prior to 1 January, 1912, thcrc was a stock-law district in 
Rocky Point Township, which borders on the linr of New IIanover 
County, where stock law obtains, and a stock-law district in Rurgaw 
Township in said county, and that the fences around said district have 



I N  T H E  SUPREME COURT. [I71 

been allowed to go down, and that at  the present time stock law is in  
force over all of Pender County." 

And being of opinion, first, that the building of the fence was a 
condition precedent to  the operation of the acts; second, that same 
could not be regarded as a necessary county expense; third, that the two 
acts were in pari m a t ~ r i a  and, under the same, the election held and 
carried "against stock law" was tantamount to a vote authorizing the 
special taxcontomplated in chapter 505, slcpra, he entered judgment as 
follows : 

"It is now, therefore, considered, adjudged and decreed by the court, 
that chapter 505, Public-Local Laws 1915, is valid and constitu- 

(455) tional, except that portion of said chapter which contains the 
proviso as follows: ' P r o u d ~ d ,  that the provisions of this act shall 

not apply to the real or personal property of any natural person within 
the boundary of the stock-law district of Rocky Point Township,' which 
is hereby declared unconstitutional and void, and is stricken from said 
act. 

"It is further ordered and adjudged that the rommissioncrs of Pender 
County have no authority to pledge the faith and credit of the county 
for the purpose of building said fence, and that the said commissioners 
be and they are hereby restrained and enjoined from borrowing money 
or pledging the faith and credit of thc county for the purpow of 
building the fence provided for under chapter 116, Public-Local Laws 
1915, nntil sufficient available surplus funds shall come into thc hands 
of the treasurer of Pender County, or until the taxes authorized by 
chapter 505, Public-Local Laws 1915, can be levied and collected. 

"It is further ordered that the plaintiffs recover of the defendants 
their costs in this action incurred, to be taxed by the clerk of this 
court." 

Thereupon plaintiffs except and appeal, assigning error in terms as 
follows : 

"The plaintiffs except to so much of thc foregoing judgment as de- 
clares and holds that chapters 116 and 505, Public-Local Laws 1915, 
are companion acts in pari  materia ,  and that thr election held under 
chapter 116 is tantamount and equivalent to a ratification of chapter 
505, and to so much of said judgment as declares and holds that chap- 
ter 505, Public-Local Laws 1915, is valid and constitutional." 

And defendants except and a s s i p  errors as follows: 
"The defendants except to so much of said judgment and findings of 

fact as hold that the building of said fence is a condition precedent to 
the said act becoming operative; and also except to the finding of fact 
that there is no surplus fund in Pender County as contemplated in said 
act;  and also except to so much of said judgment as holds that the 
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commissioners of Pender County have no authority to pledge the faith 
and credit of the county for the purpose of building said fence; and 
the defendants also except to so much of said judgment as restrains 
thcm from borrowing money or pledging the faith and credit of the 
county to build said fence, and to so much of said judgment as taxes 
them with the costs." 

C. D. Weelrs and C.  E. McCullen for p la id i f f .  
D u f f y  & Day, J o h n  D. Kerr ,  A .  (IY Liiccnud, H. L. B t ~ v e n ~ . ,  J .  J .  Best ,  

and  J.  TI .  l l u r n e f t  for defcf idanf .  

HOKE, J., after stating the case: The Court is of opinion that his 
Honor correctly ruled that a county fence of the kind involved 
in  the appclal is not a "necessary ~xpcnse '~  within the meaning of (456) 
Article V I I ,  see. 7, of the Constitution, prohibiting countics, 
towns, etc., from contracting debts, etc., and levying taxes "except for 
its necessary expenses." While this trrm may not be givcn a fixed or 
arbitrary meaning, tl'awcett v. il!!oun/ A i r y ,  134 N .  C., 125, it more es- 
pecially refers to the ordinary and usual expenditures rcasonahly rc- 
quired to enable a county to properly perform its duties as part of the 
State Government. Speaking to the subject in Jones 11. Comrs., 137 
N.  C., pp. 579-599, thc Court said : "The term may bc said to involve and 
include the support of the aged and infirm, the laying out and repair of 
public highways, the construction of bridges, the maintenance of pub- 
lic peace and the administration of public justice, expenses to enable 
the county to carry on the work for which i t  was organized and given a 
portion of the State's sovcreignty." This being its general meaning, 
the term, "necessary expense," should not be extended to include an 
indebtednrss for a line fence around a part of a county which may, at  
times, require an extended outlay and which may or may not be de- 
sirable in more especial reference to the interest of private ownership 
in  particular localities. 

We concur, also, in his Honor's view, that the two statutes, chap- 
ters I16 and 505. Public-Local Laws 1915. passed at  the same session 
and being in  pari matem'a, should be construed together as one and the 
same law. This is not only true as a general principle of statutory 
construction applicable to statutes referring to the same subject, and 
~ l s u a l l ~  whether passed at the same session or rrot, Cecil 71. H i g h  P o i n f ,  
165 N.  C., 431; Oreewe v. Owen,  125 N. C., 219, and Wilson  1 1 .  Jordan,  
124 N. C., 683; hut the later statute, chapter 505, in chxprcss terms, refers 
to and makes itself a part of the former. 

Considering, then, the principal features of this legislation as a 
whole, and depeiidcnt on approval of a popular vote, a method estah- 
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lished and allowed in matters relating to municipal corporations, Cooley 
on Court Limitations, p. 138, wc have the statute providing: 

1. That no stock or free-range law shall prevail in Pender County 
except as to those portions of the county where the stock law prevailed 
prior to 1 January, 1912. 

2. That the act should not become operative till a county-linc fence 
should be constructed in those parts of the county line adjacent to stock- 
law territory in  other counties. 

3. That the commissioners, on a majority vote for "no-stock law," 
could levy a special tax to maintain the fence with certain restrictive 
limitations. 

And we see no reason why, as designed by this last section, if i t  had 
been otherwise valid. a majority vote for "no-stock law" should " " 

(457) not be construed and considered as an adequate and sufficient 
expression of approval by the voters, authorizing the commis- 

sioners to lay a tax for the spccific purpose. We have held that the com- 
bining of two related propositions and taking the sense of the voters 
thereon by a single ballot is, as a gcneral rule, a question for legislative 
determination, Winston v. Bank, 158 N.  C., 512; Briggs v. Raleigh, 166 
N. C.. 149: and there is nothing hcre to show that there has been an im- - 
proper exercise of the power. Doubtless, if two unrelated propositions 
were submitted on a single ballot, and in such a manner that the one was 
so clearly burdensome and coercive as to amount to a suppression of the 
voters' will upon the other, the proposition might become one for ju- 
dicial scrutiny and control; but in thc present instance the two ques- 
tions are directly related, and the proper and special tax for the county- 
line fcncc is an undertaking desirable not only to protect the stock-law 
territory of adjacent counties, but to restrain the stock of free-range 
territory in  Pender County from straying across the county line, where 
they are liable to be impounded. 

While the voters, therefore, may be held to have approved the meas- 
ure, the statute, to which he has assented, in the feature providing for 
a tax levy cannot be enforced by reason of the proviso therein that the 
tax shall not be levied on the property of natural persons in Rocky 
Point Township, thus clearly violating our constitutional provision, 
Article VII, sec. 9 :  '(That all taxes levied by any county, city, town, 
or township shall be uniform and ad va7orem upon all property in the 
same, except property exempt by the Constitution." 

Speaking to this question in K y l ~  v. Mayor, elc., of Fnyettevill~, 75 
N. C., at  page 447, Ilynum, J., said: "It is the provision and purpose 
of the Constitution that thereafter thcre should be no discrimination in 
taxation in favor of any class, person, or interest, but that everything, 
real or pcrsonal, possessing value as property and the subject of owner- 
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ship, shall be taxed equally and by uniform ru l~ , "  a statement fully 
approved in Puitl v. Cornrs., 94 N .  C., 709, and many other cases. 
"A law, therefore, cannot exempt the property of individuals of a 
county, township, etc., while imposing a tax on property of sanic kind 
belonging to, corporations." And thc statutc authorizing such a tax 
cannot be enforced. I t  is insisted for defendant that only thc proviso 
being unconstitutional, this can be eliminated and the statute authoriz- 
ing a special tax upheld. I t  is the recognized principle that "Where a 
part of the statutc is unconstitutional, but the rc~mainder is valid, the 
parts will be separated, if possible, and that which is constitutional will 
be sustained." 

I n  Black on Constitutional Law the rule is said to be: "That if thc 
invalid portions can be separated from the rest, and if, after their 
excision, there remains a complctc, intelligible, and valid statute (458) 
capable of being executed, and conforming to the general purpose 
and intent of the Legislature as shown in the act, the same will not be 
adjudged unconstitutional Im Loto, but sustained to that extent." 

The position, howevcr, is not allowed to prevail when the parts of 
the statute are so connected and dcpendent the one upon the other that 
to eliminate one will work substantial change to the portion which 
remains. Thus, in  Black's work, the author further says, page 63: 
"And if the unconstitutional clause cannot be rejected without causing 
the statute to enact what the Legislature did not intend, the whole 
statute must fall." 

Speaking to the same subjcct in the first of the Employers' Liability 
Cases, 207 U .  S., pp. 463-501, the present Chief Justice White said: 
"Equally clear is it, generally speaking, that when a statute contains 
provisions which are constitutional and others which are not, effect 
must be given to the legal provisions by separating them from the il- 
legal. But this applies only to a case where the provisions are sep- 
arable and not dcpendent one upon the other, and does not support the 
contention that what is indivisible may be dividcd. Moreover, even in 
a case where legal provisions may be severed in order to save, thc rule 
applies only when i t  is plain that the Legislature would have enacted 
the legislation with the unconstitutional provisions eliminated." Citing 
Illinois Cenfral R. R. v. McKenonill,  203 IT. S., 514. 

The doctrine so stated has been applied in this State in numerous 
cases, Greene v. Owen, 125 N.  C., 212; Riggsbee v. Durham, 94 N. C., 
800, and is not infrequently extended to provisos which are unconsti- 
tutional; but, recurring to the principle and the limitations upon it, 
the position can never include a case such as this, where "to strike out 
the offending proviso would result in enlarging the effect and operation 
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of the body of the law." This position is very well stated in 1 Lewis 
Sutherland Statutory Construction (2 Ed.), see. 306, as follows: 

"If by striking out a void exception, proviso, or other restrictive 
clause, the remainder, by reason of its generality, will have a broader 
scope as to subject or territory, its operation is not in  accord with 
the legislative intent, and the whole would be affected and made void by 
the invalidity of such part." To strike out the proviso here would be 
to subject the property of thc individual owners of property in Rocky 
Point Township to the tax, and thus would be to read into the body of 
the law what the Legislature had not put there and what they did not 
intend. 

I t  is suggested that all taxation on propcrty in Rocky Point Town- 
ship might be eliminated as unconstitutional, on the ground that the 

effect of the legislation we are considering is to divide Fender 
(459) County into two districts, the stock law and free-range territory, 

and to tax Rocky Point, which had to build and maintain its own 
fence, in  order to construct a fence for the protection of thc no-range 
territory, would be a violation of right, in that it taxed one district for 
the exclusive benefit of another. This, too, is a recognized principle, 
that, under ordinary conditions, the property of one district may not be 
taxed when i t  clearly appears that such tax is for the exclusive benefit 
of another. B u r r e t t  v. Mayor ,  12 Cal., 76; W e l l s  11.  Cify of Wes ton ,  22 
Mo., 384; Huicki"i~sorc v.  Land Go., 57 Ark., 554. But to withdraw the 
property of Rocky Point Township from thc effect of the act on any 
such principle would require the application of a like rule as to the 
Burgaw taxing district, which thc Legislature clearly intended to be 
taxed, and would thus substantially alter the law as expressed and in- 
tended by the lawmaking power, and which the voters had approved. 
While we must hold that the unconstitutional proviso necessarily has the 
effect of destroying the entire portion of the statute relevant to the 
special tax, including the erpress legislative authority to apply any sur- 
plus money in the county treasury to building the fence, H a r p -  v. 
I'omrs., 133 N .  C., 106, i t  does not follow that the entire vote on the 
free-range policy is to be ignored. 

The statute as an entirety contains, as stated, the three propositions: 
1. That on approval of the popular votc, free-range law shall pre- 

vail in  all that portion of Fenclcr where the stock law did not exist prior 
to January, 1912. 

2. That the act should not go into effect till the connty-line fence 
was built. 

3. That a special tax should be laid to raise money for the fence, etc. 
And under the principle, heretofore stated, that the valid portions of 

the law shall be sustained which are distinct and severable, we think the 
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vote as to the establishment of the free-range policy should be upheld, to 
be put in effect whenever by appropriate and valid legislation the means 
are provided for building the fence, Moran v. Comrs., 168 N. C., 289; 
requiring another vote of the people, however, if the means are to be 
raised by a special tax. 

I t  may be that the building of the fence, having been sanctioned by 
the Legislature, has so far  become a valid county charge that if at  any 
time there are surplus funds in the county treasnry arising front gen- 
eral taxation, and not required for current cxpenses of the county, thr 
commissioners would have the power to build thc fmce from sucah 
funds, Gomrs. v. M c D m a l d ,  148 N. C., 125; Jackson o. Comrs, u n t ~ ,  
379; but no such question is presented here, the facts showing that the 
only moneys now in the treasury are those arising from taxation for 
special purposes and which may not be lawfully used for any 
other, R. R. v. Comrs., 148 N. C., 221; and the general tax for (460) 
county revenue has already been levied to the coilstitutiorial limit, 
and no funds, therefore, are presently available for the purposes of the 
fence. 

Having held that the fence in qurrtion is not a necessary county rx- 
pense, and that the special tax provided to 1)uild i t  may not br h i e d  
Becaiise its x~rovisions are in violation of Article VI I ,  scc. 7, of thc Coil- 
stitution, prohibiting municipalities from contracting debts, etc., or 
lrvying taxes except for necessary expenses unless approved by popu- 
lar vote, the judgment below restraining the borrowing of nloncy for the 
contemplated purpose is so far modified as to strike tllerefrorn the words 
"until the taxes authorized by chapter 505, Pnbl ic-Imd TAWS 1915, can 
he levied and collrcted," and, so modified, sainr is afirrncd, thc result bc- 
ing that 

On appeal of plaintiff, judgment modified a i d  affirmed. 
On appeal of defendant, judgment affirnicd. 

ALJZN, J . ,  dissenting: I understand the following principles to br 
recognized and approved in the opinion of the Court, to which I agrec3: 

1. That the building of a fence for the, purpose of carrying into effect 
the statu'tcs referred to in the opinion is not a nwessary expense. 

2. That under the Irgislative acts it is ncccssary that a fence bc h i l t  
before the free range is operative in Pender (7o~1nty. 

2. That a vote for free range necwsarily incllxdod a vote for the tax 
prescribed in the statutr. 

4. That the proviso in the statute relating to Rocky Point stork-law 
district is unconstitutional and void. 

5. That the effect of voting for the free range was to divide the 
county into two districts, in one of which were the stock-law territories 
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in  existence prior to 1912, and that the other was the free-range dis- 
trict. 

6. That the property in the districts left under the stock law after 
the vote cannot be taxed for the purpose of building the fence around 
the free-range district, because this would destroy the principle of uni- 
formity. 

7. That a part of a statute may be constitutional and a part uncon- 
stitutional, and that the constitutional part may be enforced. 

I dissent from that part of the opinion holding that the tax provided 
for by the statute cannot be levied on the property in the free-range 
district for the purpose of building the fence around the free-range dis- 
trict without another vote of the people. 

J. 

The question has already been submitted to the people and they have 
already voted for free range and for the tax; and striking from 

(461) the tax list the property left in the stoek-lam district does not 
increase the taxes upon those left in the free-range district, be- 

cause the rate of taxation for which they have voted is prescribed in the 
act. 

I f  the principle is recognized that the property in  the stock-law dis- 
trict cannot be taxed for the purpose of building the fence, and the 
question was again submitted to the people, they would be called upon 
to vote on the same proposition which they have already determined. 

I n  other words, the people in the free-range part of the county have 
voted for free range and that a fence shall be built and for a specific 
tax. and if it is held that the tax cannot be collected in the territory 
left under the stock law and can be collected in the district for which 
free range has been voted, the voters in the free-range district get what 
they voted for, and they are not subjected to the payment of any more 
taxes than they would have to pay if those in the stock-law territory 
also paid the tax. 

Cited: Faison, v. Comrs., 171 N.C. 414, 415 ( l c )  ; Dickson v. Perkins, 
172 N.C. 361 (212); Moose v. Comrs., 172 N.C. 462 (5c) ;  Worley v. 
~Comrs., 172 N.C. 817 (2c) ; Archer v. Joyner, 173 N.C. 77 ( l c )  ; Comrs. 
v. Spitzer, 173 N.C. 148 ( Id )  ; Claywell v. Cornrs., 173 N.C. 660 (5c) ; 
Reede a. Lockhart, 173 N.C. 676 (lc, 3c) ; Comrs. v. Sfate Treasurer, 
174 N.C. 152 (4j) ; Wood v. Stafon, 174 X.C. 250 (2c) ; Comrs. v. 
Boring, 175 N.C. 109 (4c) ; Hill v. Lenoir County, 176 N.C. 583 (3d) ; 
Road Com. v. Comrs., 178 N.C. 64 (2c) ; Parker v. Comrs., 178 N.C. 
,96 (4j) ; Hamlin v. Carlso.n, 178 N.C. 433 (2c) ; Allen v. Reidsville, 
178 N.C. 523 (3c) ;  Riddle v. Cumberland, 180 N.C. 329 (3cc); 8. v. 
Barksdale, 181 N.C. 625 (212) ; Paschal v. Lockhart, 183 N.C. 133 (3d) ; 
Minton v. Early, 183 N.C. 202 (2p) ; Roebuck v. Trustees, 184 N.C. 146 
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(3c) ; Coble v. Comrs., 184 N.C. 355 (4j)  ; Morris v. Trustees, 384 N.C. 
636 (3c) ; Armstrong v. Comrs., 185 N.C. 409 ( l p )  ; I'ietchie v. lledrick, 
186 N.C. 394 ( I p ) ;  Lazenby v. Comrs., 186 N.C. 550 (3c) ;  Bank o. 
Lacy, 188 N.C. 29 (6c) ; Xform u. Wrightsville Ileach, 189 N.C. 681 
( I p )  ; Henderson 11. Wilmimgton, 191 N.C. 217, 278, 282 ( l p )  ; Hendcr- 
son 11. Wilmington, 191 N.C. 282 ( I j )  ; Ellis v. (:reme, 191 N.C. 765 
(4c) ; S. v. Bnrkley, 192 N.C. 187 (6c) ; P o ~ s y t h  Couniy v. .Joyce, 204 
N.C. 739 (4c) ;  Aikins v. Durham, 210 N.C. 301 ( I p ) ;  Fletcher 2). 

Comrs. of  Burwornbe, 218 N.C. 13 (4c); C ~ J  I:. Brown, 218 N.C. 355 
(2c) ; McGuinm v. High Poinf,  219 N.C. 88 (2c) ; Banks u. Raleigh, 
220 N.C. 37 (6c). 

WILL WOOTEN v. CIURLES E. EIOLLEMAN AND JAMES W. DUNNEGAN. 

(Filed 12 April, 1016.) 

1. Master and  Servant--Safe Place t o  Work-Duty of Master-Rule of t h e  
Prudent  Man. 

The master is not held to the liability of an insurer or guarantor of 
his servant's safety under tlle rule that  it  is his dnty to furnish the  
scrvant a safe place to  do the work required of him, but only to exer- 
cise ordinary care to provide a place whrrc the servant can do the work 
with reasonable safety. 

A requested instrnction, in an action for damages for failnre of the  
drfcndant to furnish his servant a safe place to work, alleged to  have 
resnlted in the injury complained of, that leares out of consideration the 
negligence of the defendant nnder the rule of the prudent man, and makes 
his liability that of a n  insurer, is properly refused. 

3. Same-Concurrent Negligenw-Independent Contractors. 
The rule holding th r  masler liable in damages to his servant when the  

nrgligence of both concnr in  indictinq the injury on the latter complained 
of, depends for its application npon the fact of the master's negligence, 
either dircctly or through his sr~bconlractor, and a requestrd prayer for  
instruction tendered by the plaintifl' which precludes this inquiry npon the  
evidence is properly refused. 

4. Appcal and  Xrror-Trials-Requested Instmrtions-Tssucs. 

I t  is not erroneous for the trial judge to rc.fusc special requc.sts for in- 
struction not adclrrssed to the issues. 

APPEAL by plaintiff from Cline, J., at September Term, 1915, (462) 
of FOR,SYTH. 
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Civil action to recover damages for personal injuries alleged to have 
been caused by the negligence of thc defendant. 

The defendant Jamcs W. Dunnegan, a building contractor, was em- 
ployed by his codefendant, Charles E. Holleman, to build a house for 
him, which was to be a turn-key job. In order to do a part of the work 
it became necessary to erect scaffolding on onc side of the house. Dun- 
negan employcd plaintiff as one of his workmen and instructed him and 
M. L. Miller, another of his employees, to build the scaffold, and in 
doing so they failed to drive enough nails in the purlock by which the 
scaffold or framework was fastened to the window-jamb of the house, 
the other end being nailed to a post. They put but one nail in the pur- 
lock, which was pulled out by the weight, and this broke the scaffold, 
which fell at one end, where the plaintiff was working, and caused him 
to fall to the ground, thereby rcceivii~g the injuries for which he brings 
this action. 

The plaintiff offered testimony to the effect that be did not build the 
scaffold, nor did he help to do so, and that he did not drivc the nail in 
the purlock, though he stated that he could have discovered that there 
was only one nail in it had he examined it, and there was nothing to 
prevent him from examining it, as i t  was not hid, and if hc had seen 
i t  he would h a w  driven more mils  into the purlock; hut he did not 
examine, and simply did what he was told to do. 

There was evidence for the defendants which tended to show that 
plaintiff was specially in&ructed to nail the scaffold securely, with 
a plenty of nails, as there would be considerablc weight on it when the 
shingles were handed up and the men were on i t  at  their work, and it 
was testified, further, that defendant Dunnegan gave instructions as to 
how i t  should be placed and nailed. There was also evidrnce tending to 
show that, as between thc two defendants and the plaintiff and his co- 
employees, Jamcs W. Dunnclgan was an independent contractor. 

Upon the issues submitted to the jury, the following verdict was 
rendered : 

I. Was thr  plaintiff injured by the negligence of the defendant J. T. 
Dunnegan, as alleged in the complaint ? Answer : "No." 

2. Was tlw said J .  W. Dunnegan an independent contractor? An- 
swer : 

n. Was the plaintiff injured by tlw negligeucc~ of the defendant 
Charle? 3. Tlollcman, as alleged in thc complaint? Answer: "No." 

4. Did thc plaintiff by his own negligence contribute to his injury, 
as alleged in the answer? Answer: 

5. What damages, if any, is the plaintiff entitled to recover? An- 
swer : 
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Judgment in favor of the defendant having been entered on (463) 
the verdict, the plaintiff appealed to this Court. 

A.  E. Hollon and W .  H .  Reckerdite for plainti f .  
Jones & Clement, Hastings & Whicker, 8. J .  Bennetl, a7~d Louis M.  

Swink for defendants. 

WALKER, J., after stating the case: The exceptions in this case were 
taken to the refusal of the court to give two recruests for instructions. - 
and to portions of the charge. The instructions asked by the plaintiff 
are too narrow, as they onlit the important elenlent as to whether the 
failure of the defendants to furnish a safe ulace in which the ulaintiff 
could perform his work was due to their negligence. The exceptions are* 
predicated generally upon the assumption that the master must furnish 
a reasonably safe place to his servant for tlre doing of his work and 
reasonably safe appliances, in the sense that he is an insurer or p a r -  
antor of the servant's safety, whereas thc law requires only that hr 
should exercise proper care in the discharge of this duty to his servant. 
He cannot delegate this primary duty to another without being liable 
for his negilgence if injury results; but if this primary duty is assigned 
to another by him, and hc still exercises due care and sixpervision in the 
performance of it, the law will not hold him responsible for any inju- 
&ous result, the measure of his duty being the exercise of ordinary 
care in furnishing a place where, his servant can work with reasonable 
safety. 

I t  is true, as contended by the plaintiff, that where the negligence 
of the master and a fellow-servant concur in producing an injury to an 
employee, the latter, being himself free from blame, can recover dam- 
ages for the injury from either or both; but this is because the master, 
as well as the fellow-servant, was ncgilgent; and if there was no ncgli- 
gcncc on the part of the master, although the fellow-servant was negli- 
gent, the concurrent elements of liability do not exist. There must be 
the coexistence of the negligence of t h ~  master and that of fellow-servant. 
Where this is the case the law will not undertake to apportion the 
negligence, but holds the master liablc becauqe he contributd to produce 
thc injury by his failure to exercise due and propcr care. 

We said in MorZ.s 7). C d i o n  MilTs, 135 N.  C., at  p. 290, it is tlre ncgli- 
gencr of the employcr in not providing for his cmployee a reasonably 
safe place in which to work that makes him liable for any rrsultant 
injury to his employee who is himself free from fault;  and rcfcrring 
later to this rule, we said in the same case, at  marg. p. 291 : "The rule 
which calls for the care of the prudent man is in such cases the best and 
safest one for adoption. I t  is perfectly just to the employee and not 
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unfair to his employer, and is bnt the outgrowth of the elemmtary 
(464) principle that the cmployec, with certain statutory exceptions, 

assumes the ordinarv risks and ncrils of the scrvice in which he is 
engaged, but not the risk of his cmployer7s negligence. When any injury 
to him results from one of the ordinary risks or perils of the service, i t  is 
the misfortune of the employee, and he must bear the loss, it being 
damnurn obsque injuria; b i t  the employer must take care that ordinary 
risks and perils of thc employment are not increased by reason of any 
omission on his part to provide for the safcty of his employees. To the 
extent that he fails in this plain duty hc must answcr in damages to his 
employee for any injuries the latter may sustain which are proximately 
causcd by his negligence." We have approved that case and applied the 

*same doctrine frequently since its decision. Yafierson v. Xichols, 157 
N. C., 407; Pigford u. 7 L  R., 160 N. C., 93; W e d  v. Tanning Co., 154 
N.  C., 48; Tate v. Mirror Co., 165 N. C., 273; Slrele v. Grunt, 166 
N.  C., 635, and more recently in Cochran v. Mills Co., 169 N.  C., 57, 
where, quoting from B f ~ e k  v. Grant, supra, we said: "The duty of the 
master to provide reasonably safe tools, machinery, and places to work 
does not go to the extent of a guarantee of safcty to the employee, but 
does require that rcasonahle care and precaution be taken to secure 
safcty, and this obligation, which is positive and primary, cannot be 
avoided by a delegation of it to others for its performance. The master's 
duty, though, is discharged if he does exercise reasonable care in fur- 
nishing suitable and adequate machinrry and apparatus to the servant, 
with a reasonablv safe nlacc and structures in and about which to per- 
form the work, and in keeping and maintaining them in such condition 
as to afford reasonable protection to the servant against injury," citing 
R. It. v. Harherl. 116 I T .  S., 642; Gardner 71. R. R., 150 U. S., 349; 12. R. 
a. Baugh, 149 U. S., 368. A late decision upon the question is vory 
applicable to the facts of this case. I n  Gregor?y v. Oil Co., 169 N.  C., 
454, Justice goke  says: "It is urged for the appellant that the duty 
of the master to provide his employee with a safe place to work is 'pri- 
mary, absolute, and nondelegablc,' and that for a failure in this respect 
the master was guilty of negligence, and, on the testimony, the jury could 
well find that there was concurrent negligence of the master and the 
employees who threw the bale on the platform. The position is sound 
in so far as i t  states the duty of the master to be primary and nondele- 
gable; but i t  is not 'absolute' in the sense that the employer of labor 
is ever an insurer of the safety of his laborers. He is held to the cxercise 
of proper care in  providng a safe place to work, and this, as a general 
rule, is the measure of his obligation," citing Ai.nsl~y v. Lumber Co., 165 
N. C., 122;  W e d  v. Tanning Co., supra. I n  Gregory v. Oil Co., supra, 
i t  is further said that where there is joint or concurring negligence of 



N. C.] SPRING TERM, 1916. 

the  master and a fellow-servant which produces the injury, the master is 
lialde if the injured servant is free from fault; but in order to a 
proper application of the pinciple, the negligence of the em- (465) 
ployer must be first established. Both of the instn~ctions re- 
quested by the plaintiff ignore this essential element of liability. 

The most important of the facts to be found was tire negligeilce of 
the defendants, and undcr neither of the defendants' prayers would 
that fact have been passed upon by the jury. The form of the two 
prayers for instructions is also objectionable, as they are not addressed 
to any specific issue. Whitsel l  v. 12. R., 120 N. C., 567; E a m h a r d t  7,. 

Clement ,  137 N.  C., 93; S a t l e r l h w a i f ~  I ) .  Goodyear, ibid., 302; Lynch v. 
Veneer  Co., 169 N. C., 173. 

The case of Gregory u. Oil Co., supra, sufficiently answers a11 objec- 
tions to the charge of the court. " 

Thr duty of constant supervision and the exercise of ordinary care 
by the defendants as a condition of immunity from liability on their 
part  is a pervasive feature of the instructions which were givcn by the 
court to the jury, and they have found the essential facts against the 
plaintiff's contention. Not only did the presiding judge give promi- 
nence to the necessity of such care on the part of the employer as is 
required by applying the rule of the prudent man to the facts and cir- 
cumstances in  order to exonerate the master, but he kept it constantly 
before the jury as a fact to be found by them before there could be any 
liability of the defendants, and he gave the plaintiff, at the same time, 
the full benefit of the law as previously declared by this Court, following 
our decisions with painstaking care and close adherence. 

I t  is not to be overlooked that there was evidence that plaintiff was 
associated with Miller in  nailing the scaffold, and was himself responsi- 
ble for the injury to himself as the result of his neglect to properly 
fasten the purlock to thc jamb of the window, and, further, that he 
afterwards admitted that the injury was due to his own fault in thus 
failing to take proper precaution for his own safety. This, though it 
does not affect the legal aspect of the matter, may have had great 
weight with the jury. 

Wc have carefully examined the case, and find no error in the record. 
No error. 

C i f e d :  Cook 71. Mfg .  Co., 182 N.C. 209 (3c) ;  Johnson 71. R. R., 191 
N.C. 79 (3c). 
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(466) 
JEFF P. ROBERTS 1r.r AL. v. E. E. DALE. 

1. J h e d s  and Conveyances - Heirs - Division-Parties-Res Inter  Alios 
Acta. 

Where a wifc is in yossession of a tract of lalid after the dcath of 
her husband under a dced he had made to her, groceeclings for a division 
of his lantls among his heirs ;kt law, to whic.11 she has not bren made a 
party, a re  rcs inter. aZios acta i kS  to hrr, and no title can be thcrrunder 
acquired a s  to her lands so held. 

2. Same-Executors and Administrators-Sales. 
Where the wife remains in possession of lands conveyed to her by her 

husband, nfter his death, living thereon with their son, who dies before 
his mother, the son acquired no title to such lands under a division of his 
father's l m d s  among the heirs at law, in which his mother was not a 
party, and a sale thereof by his ad~ninistrator to runkc assets to pay his 
debts is a nullity. 

3. I k e d s  and Conveyances-Tenants in  Common-Interest Conveyed. 
A con\ eyance by a tenant in con~rnon of th r  entire tract of land so held 

can only operate as  a conveyance of the interest therein of the tenant in 
common eaecwting the conveyance. 

4. Partition-Titlr-Evidence-Instructions-Directing Jury-Courts. 

Where, upon issue as to plaintiff's title i11 partition proceedings the 
cause is transferred to the trial docliet, and it  appears on the trial that  
he and those under whom he clailns have been in possession undcr a cl~airi 
of title lor sixty years pressding the ias t i t~~t ion  of the action, and that  
the title is not affected by attempted proceedings for division among the 
heirs a t  law of the original owner or by an attemgtcd sale to n ~ a k c  aswts  
by a n  adminislrator of one of thew, a n  instrnctio~l is proper that if the 
jury find the facts to be as  testified, to answer the issue "Yes," in plain- 
tiE's favor. 

h'dmund Jones and Wokefield & Wi717arr~s [ o r  p7aintiff'n. 
W. G. N e w l a n d  and Squires & Wkisnonl f o r  d r f rndon f .  

CMRK, (1. J. This  was a petition for partition which upon thr plea 
of sole seizin was transferred to thc civil-issue docket a t  term. At the 
close of the evidence the court refused the motion to nonsuit and 
charged the jury that  there was but one issuc, "Are the plaintiffs and 
defendant tenants in common of the land in controvrrsy, as alleged in 
the petition?" and instructed them that  the plaintiffs alleged that they 
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owned two-thirds of the land and the defendant one-third, and 
that if the jury found the facts to be as testified to by the wit- (467) 
nesses, to answer the issue "Yes." This presents the entire matter 
for our consideration. 

IIosea Tilley executed a deed for this land to his wife, Nancy Tilley, 
11 February, 1852, which was recorded 22 Ilecember, 1914, before the 
beginning of this action. I t  was in evidence that she was in possession 
of the land in controversy from the date of the deed to her from her 
husband till she conveyed the land to Sarah Roberts, 18 March, 1898. 
Sarah Roberts died irr the fall of 1902, intestate, leaving her surviving 
Jeff P. Roberts and Qance Roberts and Margaret Walker. Jeff P. Rob- 
erts, one of the plaintiffs and an heir at  law of said Roberts, went into 
possession of the land in  the spring of 1903 and remained in open and 
continuous possession until the beginning of this action, 22 December, 
1914. H e  and his sistcr, Mrs. Walker, are the plaintiffs. Qance Rob- 
erts, by deed of 25 November, 1911, conveyed his entire interest in said 
land to one Beall, in trust to secure the payment of a debt. The 
property was sold under said trust deed and was conveyed to the dc- 
fendant Dale 6 October, 1913. 

There is evidence of the division of the lands of Hosea Tilley by 
his five heirs at  law 25 April, 1889, but at that time the titlc to this 
tract was in Nancy Tilley, and she was not a party to the division of 
Hosea Tilley's land in  which this tract of land was allottcd to Ed. Til- 
ley. His mother, Nancy Tilley, was still living, and this proceeding 
among the heirs at law of Hosea Tilley was res infer a7ios clcfn, and in 
no wise affected the title to this land. Ed. Tilley was not in pos.;ession 
of the land, though he lived there, according to the (videnee, with his 
mother. I& was an unmarried man and died before his mother. 

There was also evidence that W. J. Dula, as administrator of Ed. 
Tilley, filed a petition and caused this tract of land to be sold to make 
assets to pay the debts of Ed. Tilley, at which sale Varicc Roberts 
bought. But this procceding was a nullity as to these plaintiffs, for the 
reasons above given. 

When Vance Roberts convcyed this tract of land he conveyed, and 
could convey, only what interest he had in the land, which was one- 
third. 8hannon v. Lamb, 126 N. C., 46;  Roscoe 11. /!umber Po., 124 
N. C., 47; Pngr  v. Brant.7~, 97 N. C., 97;  Ward 7). F a r m ~ r ,  92 N.  C., 93; 
Ca7dzuell v. N ~ e l y ,  81 N. C., 114. 

I f  the evidence is to be believrd-and it is not contradicted-the 
plaintiffs and those under whom they claim were in possession of this 
tract for more than sixty years preceding the institution of this action. 
The above mentioned proceedings being void in law as to these plain- 
tiffs, and properly so held by the court, there was no conflict of evidence, 
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and the court properly instructed the jury, if they believed the 
(468) evidencc, to answer the issue "Yes." ATe7son v. Ins. Co., 120 

N .  C., 305; W o o l  u. Bond ,  118 N.  C., 1 ;  Chemical Co. v. Johnson,  
101 N. C., 223. 

This is not a case where a party under a junior registered deed 
claims in  preference to a prior unregistered deed from the same 
grantor; nor is i t  a case of a party claiming under possession with color 
of title. I t  is simply a case where, if the evidence is to be believed, 
the plaintiffs claim under a chain of title and possession for more 
than sixty years, and the defendant claims under a sale for partition of 
the land a s  the property of another and under a sale of the property to 
make assets by the administrator of the party to whom the land was 
allotted in said proceedings. There is no estoppel for Nancy Tillcy 
was not a party to the partition by Hosea Tilley's heirs, nor were the 
plaintiffs, or those under whom they claim, parties to the proceeding 
to  sell the land by the administrator of Ed. Tilley, to whom this tract 
was allotted in the partition of the lands of Hosea Tillcy. The plain- 
tiffs do not claim under Hosea Tilley's heirs, he having conveyed the 
land to Nancy Tilley by deed of 1852. They claim by virtue of con- 
tinuous possession for sixty gears under dced from him. 

Cited:  Bank v. Leverette, 187 N.C. 745 (p) ; Stone v. Gwion, 222 N.C. 
550 (4c). 

MARY J. ALEXANDER v. MRS. J. R. JOHNSTON. 

(Filed 10 May, 1916.) 
1. Wills--Statutory Right. 

The right to dispose of property by will being exclusively statutory, 
the heir may not be dcprived of his inheritance if the provisions of the 
statute with regard to the excrtise of this right are disregarded. 

2. Same-Interpretation of Statutes. 
In construing a will, the intent of the testator should be given con- 

trollinq effect, the efficacy of the instrument as a will being drpendent 
upon the legislalive intent gathered frorn the language of the statute, 
constrned frorn a consideration of the existing law and the evils to be 
remedied, so that the remedy may be applied. 

3. Same-Holograph Wills. 
The purpose of our stxtutp authorizing holograph wills is to enable 

persons to make valid wills by executing the instrument in their own 
handwriting, their names appmring therein, when thry cannot procure 
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the assistance of others or do not desire the intended disposition of their 
property to be known ; and this without the formal attestation of witnesses. 

The requirement that  a holograph will, to be valid, must have been 
found among the valuable papers of the deceased or deposited with some 
person for safe keeping is to furnish evidence that  the deceased attached 
importance to  the paper as  a testamentary disposition and lessen the  
opportunity for fraud ; and that the writing should be that of the testator, 
with his name therein appearinq is for the purpose of identity and to 
prevent the possibility of unauthorized alterations, and of furnishing 
evidence that  the paper is a completed instrument. 

5. Same-Separate Papers-Sealed Envelope-Indorsed Signature. 

A holograph will may be valid if written on different papers and their 
connection established, if the name of the testator therein appears and the 
whole is  in his handwriting; and where a paper-writing is found among 
the valuable papers of the deceased after his death, purporting to be a 
testamentary disposition of his property, though his name does not therein 
appear, but i t  is inclosed in a st.aled envelope with the name of the de- 
ceased indorsed thereon and immediately thereafter ihe word "will," and 
all  is shown to be in the handwriting of the deceased, i t  is held sufficient 
in this respect to establish the writing a s  his holograph will. 

APPEAL by caveators from ( ' a ~ t w ,  J., at February Term, 1916, (469) 
of MECKLENUIJRG. 

This is a caveat to two papers offered for probate as the will of Julia 
W. Johnston. 

One of these papers is an envelopc on which is written the words, 
"Julia W. Johnston Will," and the other is a paper found on the in- 
side of the envelope, in  the following words: 

"I,ITTLE MILJX, RICIIMOND COUNTY, March 31, 1911. 

"My mind being as sound as usual, I herewith make my will. 
"To my dear mother, if she survives me, J will my farm in Gaston 

County, that is, my part of my father's plantation. 
"To my unmarried sisters, and to my littlo niece Margaret Barton 

Alexander, I leave the remainder of my property, to be equally di- 
vided." 

The propounders offered evidence tending to prove that the words 
"Julia W. Johnston Will" indorsed on the envelope and the whole of 
the paper inclosed therein were in the handwriting of Julia W. John- 
ston, the testatrix; that the papers wew found after the dcath of Julia 
W. Johnston among her valuable papers, and that she had stated prior 
to dcath that she had made her will, and told where it could be foimd, 
which is the place where it was found. 
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I t  was also in evidence that the envelope when found after death, with 
the paper inclosed therein, was lightly sealed. 

The propounders contended that the envelope and the paper on the 
inside constituted the will of Julia W. Johnston and should be admitted 

to probate. 
(470) The caveators contended that the statutc as to holographic wills 

had not been complied with, in that the name of the testatrix had 
not been subscribed to or inserted in the will as required by the statute, 
and requested his Honor to so instruct the jury, which he refused to do, 
and the caveators excepted. 

IIis Honor instructed the jury as follows : 
"Gentlemen of the jury, if you believe the evidence, and it satisfies 

you by its greatcr weight, that the paper-writing introduced in  evi- 
dence, and the envelope introduced with it, are both in the handwriting 
of Julia W. Johnston, deceased, and that they were intended to speak 
together as the last will and testament of said Julia W. Johnston, de- 
ccascd; and if you are further satisfied, by the greatcr weight of the 
evidence, that the envelope and the paper were found among the valu- 
able papers and effects of the said Julia W. Johnston, deceased, the en- 
velope being at the time lightly sealed; and if you arc further satisfied 
from the evidence that at the time of the making of said writing the 
said Julia W. Johnston was of the age of 21 years or more, and that 
she was of sound mind and memory, you will answer this issue 'Yes, and 
every part thereof.' If you are not so satisfied, gentlemen, you will 
answer it 'NO.' " 

The caveators excepted. 
There was a verdict in favor of the propounders, and from the judg- 

ment rendered thereon the caveators appealed. 

P h n r r  d Bell  and Archihald G. Robertson for caveator. 
Clnrlcson & T a l i a f e r ~ o  for propounder. 

ALLEN, J. The right to dispose of property by will is statutory 
( P u l l ~ n  u. Comrs., 66 N. C., 361), and can only be exercised by follow- 
ing the requirements of the statute. I n  re Jenkins  Will, 157 N. C., 
429. 

These requirements, prescribed by the legislative department for the 
execution of a will, are essential, and cannot be disregarded. They are 
the measure of the exercise of the right, and the heir cannot be deprived 
of his inheritance except in the way pointed out. 

I n  determining the construction of a will, the controlling idea is to 
discover and give effect to thc intent of the testator, but when the ques- 
tion of its formal execution is at issue we look to the intent of the 
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Legislature ( I n  re Seamon, 2 A. and E. Anno Cases, 726), and this 
intent must be gathered from the language, and from a consideration 
of the existing law, the evils intended to be remedied, and the remedy 
applied. 

I3lackstone says, page 34: "There arc three points to be considered i n  
the construction of all remedial statutes-the old law, the rnis- 
chief, and the remedy; that is, how the common law stood at th(, (471) 
making of the act, what the mischief was for which the eomnion 
law did not providc, and what remedy the Parliament hath provided to 
cure this mischief. And it is the business of the judge so to construe the 
act as to suppress the mischief and advance the remedy.'' 

Our Court has also said, referring to the statute as to holographic 
wills: "The provisions of the statute are, of course, n1andatoi.y and not 
directory, and, therefore, there must be a strict compliance with them 
before there can be a valid execution and probate of a holographic script 
as a will; but this does not mean that the construction of the statute 
should be so rigid and binding as to defeat its clearly expressed pur- 
pose. I t  may be construed and enforced strictly, but at the samc time 
reasonably." I n  r e  ,Jenkins' Will, 157 N. C., 435. 

The purpose of the statute is to enable persons who cai~not procure 
the assistance of others in  the preparation of a will, or who are inclined 
to make known prior to death what disposition has becn made of their 
property, to execute a valid will by a paper in their own handwriting, 
and without the formal attestation of witnesses, and the formalities as 
to execution are intended to effectuate this purpose and not to dcfeat it. 

The paper must be found after death among the valuable papers of 
the deceased or deposited with some person for safe keeping. This is 
to furnish evidence that the deceased attached importanw to the paper 
as a testamentary disposition and to lessen the opportunity for fraud or 
imposition. The paper must be in the handwriting of the dcceascd. 
This is to identify the testator, and to forrn the causal connrction be- 
tween the writer and the writing, and to prevent the possibility of 
change and alterations without the corlsent of the testator. The name 
of the testator must be subscribed to the paper or inserted in some 
part  thereof, and this is also for identification of the testator, and to 
furnish evidence of the paper being a completed instrument. 

All of these provisions of the statute have admittedly been followed 
in  the present case, unless there has becn a failure to subscribe or in- 
sert the name of the testator in the paper offered for probate. 

Has there been such failure, and what is the meaning of the language 
to subscribe or insert the name of the testator? 

The General Assembly is presumed to know of existing law and to 
adopt and enact statutes in  conformity with it, and i t  is settled in this 



I N  THE SUPREME COURT. [I71 

ALEXANDER 21. Jon NSTON. 

State that a valid will may be executed on separate papers ( I n  re 
Swa;i.i~'s Will ,  162 N. C., 213), and that the name of the testator need 
not be subscribed; but that i t  is a sufficient signing if the name appears 
i n  any part of the will. Roger v. L u m b e r  Co., 165 N. C., 559. 

The Court said in the first of these cases, quoting from Chief Just ice  
Gibson: "It is a rudimental principle that a will may be made 

(472) on distinct papers, as was held in E a r l  of Esser's case, cited in 
Lee v. I i b b ,  1 Show., 69. I t  is sufficient that they are connected 

by their internal sense, by coherence or adaptation of parts," and in the 
second, quoting from R i c h a r b  v. Lumber Go., 158 N. C., 5G: "It is well 
settled in this State that when a signature is essential to the validity 
of an instrument i t  is not necessary that the signature appear a t  the 
end, i d e s s  the statute uses the word 'subscribe.' Deoereu.c v. McMahan,  
108 N. C., 134. This has always been ruled in this State in regard to 
wills, as to which the signature may appear anywhere." 

Under these decisions, if there had been no indorsement on the en- 
velop~, and one paper had been found on the inside in  the hand- 
writing of the deceased, beginning, "My mind being as good as usual, I 
Julia W. Johnston, herewith make niy will"; or if two papers had been 
found in the envelope, one in the forin of the one found, which under- 
takes to dispose of property, arid the other in the handwriting of the tcs- 
tator, saying, "I, Julia W. Johnston, do makc the paper inclosed h e r e  
with as my will"; or if the paper found which disposes of property 
alone had becn in the envelope, but the testator had written on the in- 
side of the envelope, "I, Julia W. Johnston, make the inclosed paper 
m y  will": in either event the papers could be admitted to probate. 

I f  so, why should probate be denied whcn words of similar import are 
used on the outside of the envelope? 

The identity of the testator is established by the handwriting on the 
envclope and on the papcr on the inside, and the physical connection by 
the indorsement and the paper inclosed and the sealing of the envelope, 

I n  1 Schouler on Wills, see. 316, the a~lthor says, speaking of a will 
not in the handwriting of the testator and requiring attestation: "A 
valid signature may he made on a separate piece of paper which is stuck 
or fastencd to the body of the will and contains nothing but the sig-na- 
ture and attestation, provided it be shown that the execution was bona 
fidp and regular in other respects and the paper duly fastened at or 
before the time of attestakion." 

We have found only one decided case directly in point, FoC~se lman  v. 
Elder,  98 Pa., 159, which is approved in I n  re  l larrison,  196 Pa., 576. 
I n  the Fosselmnn case the testatrix died leaving a will in due form, 
dated 1878, which was duly admitted to probate. Subsequently there 
was found among hn. valuable papers an envelope bearing the inscrip- 
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tion, in decedent's handwriting: "Dear Bella, this is for you to open," 
and inside was found a $2,000 note, and the following writing in tcsta- 
trix's. own hand : 

LEWISTON, 21 October, 1879. 
My wish is for you to draw this $2,000 for your own use should I die 

sudden. ELIZABETH FOSSELMAN. 

The Court allowed the probatc of the envelopc as part of the (473) 
will, saying, in the opinion: "The only remaining question is 
whether the testatrix has sufficiently designated the plaintiff as the ob- 
ject of her bounty in the paper that is claimed to operate as a codicil to 
her will. The court below held that she had not, and accordingly entered 
judgment in  favor of the defendant non, obstante veredicto. I n  this we 
think there was error. I t  is true, the testamentary paper of 21 October, 
1879, does not designate the plaintiff by name, and if we had no writ- 
ten evidence to show who was meant by the pronoun 'you,' the bequest 
of the note would be void for uncertainty: but i t  is a settled fact that 
the envelope is addressed to the plaintiff, and why should not that in- 
dorsement in the handwriting of the testatrix be taken as part of the 
testamentary disposition? I t  is well settled that a will may be writ- 
ten on several separate pieces of paper. I t  is not even essential to 
its validity that the different parts should be physically united; it is 
sufficient if they are connected by their internal sense or by a cohcrcncc 
and adaptation of parts. W i k o f ' s  Appeal, 3 Harris, 281. . . . ' 

"Without pursuing the subject further, we are of opinion that the 
inscription on the envelope should be read as the preface to and i n  
connection with the paper inclosed therein, and that they together con- 
stitute a valid testamentary disposition of the accompanying note, 
operating as a codicil to the will of the testatrix." 

The case of Wnrwick  11. Warwick  (Va.), 10 S. E., 843, relied on by 
the caveators, has facts something like those before us, but the opinion 
is based on a statute unlike ours, as is shown by the decision that the 
paper offered for probate was not signed, although i t  began, "I, Abram 
Warwick, declare this to be my last will and testament," which, as we 
have seen, is a signing under our statute. 

The case of Vogle a. Lelcrilter, 139 N.  Y., 223, also relied on, did not 
involve a holograph will, and the Court rejected an envelope as a part  
of a will because i t  was not intended as a testamentary disposition, but 
as a record of the official act of the notary who prepared tho papers. 

We have given the question involved careful consideration, and have 
reached the conclusion that die judgment ought not to be disturbed. 

No error. 
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Cited: Hunf v. Eure, 188 N.C. 719 (2c) ; I n  T e  Pprry, 193 N.C. 398 
(d) ; In  re Will of Thompson, 196 N.C. 274 (5c) ; In re Will of Low-  
ranee, 199 N.C. 785 (3c, 4c) ; I n  re Will of Rowland, 202 N.C. 375 (3c, 
4c) ; In re Will of Wallace, 227 N.C. 461 (3c, 4c) ; Young v. Whitehall 
Co., 229 N.C. 367 (2c). 

RING FlJRNITURE COMPANY v. P. M. BUSSELL ET AL. 

(Piled 12 April, 1916.) 

1. Partnexsship-Retiring Partner-Notice. 

For a retiring member of a partnership to escape liability for the subse- 
quent indebtedness of the firm continuing under the same name and doing 
the same kind of business, it is neczessary for notice of his retirement to 
be espressly or impliedly given in some adequate way to those with v7hom 
the partnership had been clralin::. 

2. Principal and Agent-Traveling Salesman-Partnership-Retiring Par t -  
ner-Scope of Agency-Secret l~imitations. 

The question as  to whether the principal is implietlly hound with the 
knowledge of his agent depends upon the scope of the duties of the agent 
in respect to the partic2uSar transaction in which the agent acquired such 
hnowledgc~, which is not affected by any secret and undisclosed limitations 
by the. grincilml upon the power of the agent to so act; and where the 
traveling s;~lesman of a concern is informed of the retiren~ent of a mcmber 
of a firm to which he had sold goods for his princil)nl, nntl therenpon sells 
goods to the new firm, i t  becomes his duty to inform his principal of the 
change in the firin, and this lrnowletlge mill be imputed in his principal. 

5. Saine-Trials-Questions for  .Jury-Subagencies-Questions of Law. 

Where a manufactnring concern contracts with another that the latter 
shall sell its products, upon a coinn~ission, through its traveling salesmen, 
and there is evidence that  one of these salesnlen had collected nccoixnts 
and represented the n~ax~ufactming concern in extendin:: credit, it is HcZd, 
that the question a s  to wl~cther his knowledge would be imputed to his 
1)rincipal in the sale of its goods on credit to the continuing members of 
n partnership, so as  to release the retirinq partner from liability, should 
be submitted to the jury, notwithstanding thrre w:~s :xlso evidence that  
the principal alone passed upon such matters. As to whether the principal 
would be bound by the knowledge of the snbagent as a matter of law, 
querc. 

CIVIL ACTION, tried before 0. H. Allen, J., at September Term, 
1915, of DURHAM. 

Two actions were brought before a justice of the peace, one to re- 
cover a balance of $50 due for goods sold by plaintiff to the defendant 
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Southern Furniture Compa11~ on 19 August, 1913, and the other to 
recover $200, a balance due for goods sold by plaintiff to said company 
i n  November, 1913. The cases were consolidatcd in the Superior 
Court and tried together, defendant T. T. Frazier having appealed from 
the judgments of the justice to that court. 

The jury returned the following verdict: 
1. Was the partnership composed of T. T. Frazier and P. M. Bussell 

dissolved on or about 26 August, 1913 ? Answer : "Yes." 
2. Was the plaintiff duly notified of such dissolution before (475) 

the purchase of thr property in controversy? Answer : "NO." 
3. I s  the defendant T. T. Frazier indebted to Ring Furniture Corn- - 

pany, and, if so, in what amount? Answer : "Yes ; $200, less credit of 
$50." 

4. Did the plaintiff receive actual notice of the retirement of T.  T. 
Frazier from the defendant partnership, and, if so, was such notice 
given prior to 16 December, 1913 1 Answer: "No." 

5. Did the plaintiff accept one or all of the notes offered in evidence 
i n  payment of the $50 account ? Answcr : "No." 

The defendant Frazier denied his liability to plaintiff as to the $50 
account, upon the ground that he had been relieved arid discharged by 
certain dealings and traiisaetions between his codcferidants and thf, 
plaintiff by which the latter agreed to rcceivc a stipulated sum, less than 
the full amount of the account, in full payment and satisfaction of the 
samc, plaintiff contending that the said sum and note were received 
with the express reservation of their right to sue the appellant, and 
that this was well understood at the tirnr of thc scttlement. The 
Southern Furniture Company, in August, 1913, was the name of a 
partnership composed of defendant T. 7'. Frazier and P. 11. Bussell, 
trading and doing business under that name. On 26 August, 1913, 
defcndant T. T. Frazier retired from the firm and a new partnership 
was formed, composed of P. M. Bussell, J. L. Austin, and C. P. Watson, 
three of the original defendants in these suits, and they continued in 
the same kind of business as that which had theretofore been conducted 
by Frazier and Bussell, and under the same firm name. A. H. Holland 
was traveling salesman of t l ~ c  Forsytll Furniture Company, which sold 
goods for the plaintiff Ring Furniture Company, through the Forsyth 
Chair Company. 

Mr. F d p ,  secretary and treasurer of the plaintiff, testified: "Mr. 
Holland made the sales to the S o ~ ~ t h e r n  Furniture Company for us." 

&. Mr. Fulp, did you employ a traveling salesman to represent your 
company? A. Our method of selling goods was through the sales de- 
partment of the Forsyth Chair Company. We have a combination 
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whereby Forsyth Chair Company of Winston-Salem charges to the dif- 
ferent factories a certain commission for selling goods. 

Q. Did you furnish to the Forsyth Chair Company information as to 
your stock and price l ist? A. Do you mean the goods I manufacture 
and price list of these goods? I f  so, I will say yes. He  has a set 
of photographs and price list. These photographs were made up by 
my company. They were photographs of our stock, showing style and 
cut of various articles of furniture that m7e manufacture and sell. The 
photographs and price list are designed for the use of salesmen in  

making sales for my company. 
(476) Q. Did you have a salesman that had one of these photographs 

and price list representing your company in 1913? A. Yes; Mr. 
Holland for this immediate territory right here. 

Q. He  was for Durham territory? A. Yes. 
Q. Did you ever come and make any sales in Durham? A. Yes; I 

have made a few sales in Durham; but I do not recall that I ever made 
any to the Southern Furniture Company myself. Mr. Holland, or 
whoever had this catalogue and price list of my company, was author- 
ized to take orders for the company. He was a traveling salesman. I 
never had any conversation with T. T. Frazier and know nothing about 
him of my own knowledge. . . . The Forsyth Chair Company is a sepa- 
rate corporation from my concern. They employ the salesmen, pay them 
salaries and expenses, and our part of it is to pay into that office a 
certain oommission on the goods sold by their salesmen and shipped by 
us. We do not pay the salesmen one cent. I t  is all paid by the 
Forsyth Chair Company. We have nothing whatever to do with the 
selection of the salesmen who represent my company. This man Hol- 
land was sent out by the Forsyth Chair Company, and I had no con- 
tract with him myself. I had a contract with the Forsyth Chair Com- 
pany that their employee was to represent us on the road. I have a 
copy of their contract if you desire to see it. Mr. Holland ha's repre- 
sented our company through the Forsyth Chair Company in this terri- 
tory since the organization in 1910. I think 1910 was the first year 
we had a contract with the Forsyth Chair Company. The Forsyth 
Chair Company under the agreement had nothing whatever to do with 
the credit department of my company. I t  was Mr. Holland's duty to 
solicit business for us in the territory allotted to him by the Forsyth 
Chair Company, and for his services we paid the Forsyth Chair Com- 
pany a certain percentage on the amount of goods shipped a t  the end 
of each month, and as far as our shipping all orders he took, we were 
not forced to do it, only such orders as we considered the financial stand- 
ing of the party made satisfactory. All rejected orders had to be re- 
turned within a limited time, or they claimed commission on them. 
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We were not required to accept an order that was not sold on our 
regular price list or regular terms either. We had a right to reject 
such orders as that. Those orders go through the chair company office 
and are then forwarded to us, together with orders of the other sales- 
men. I pass on all credits at  our factory myself. I passed on the 
credit of the Southern Furniture Company. (Order No. 1124 and 
Order No. 1311 shown to witness.) They are the original invoices. 
They purport to have been taken by Mr. Holland. They are my bills 
from the office. They were made from the order sent in by Mr. Holland. 
These orders covered the particular property in controversy. 
Mr. Holland has collected unpaid balances for us in a few in- (477) 
stances, but that is not a part of his duties." 

A. H. Holland testified: Q. Were you representing the Ring Furni- 
ture Company through the Forsyth Chair Company? A. Yes, sir. 

Q. Were you representing Forsyth Chair Company at the times these 
bills were contracted? A. I was representing the Ring Furniture 
Company through the Forsyth Chair Company. The Ring Fhrniture 
Company did not pay me a per cent direct. The contract was made 
between me and the Forsyth Chair Company. My duty with respect to 
Ring Furniture Company was to offer their goods for sale and sell 
them if I could. I sold other goods besides those of Ring Furniture 
Company. I guess at  one time I had as many as twenty or more. I 
would pick up a side line. A man selling furniture tries to supply his 
customers with anything he wants. I would be called, strictly speak- 
ing, a commission salesman, as far as the Ring Furniture Company 
was concerned; but I would not as far as Forsyth Chair Company 
was concerned. One is direct and the other indirect. I had nothing 
to  do with the credit department of the Ring Furniture Company. 
My duty consisted in soliciting and taking orders, and I sent them 
t o  F'orsyth Chair Company and they sent them to the Ring Furniture 
Company. They had a right to send it or reject it. I t  was to my in- 
terest to take as many orders as possible. I do not make i t  a prac- 
tice to investigate the credit of purchasers. I would not sell a man 
that I knew was not solvent. I do not make i t  a point to look up the 
credit. That is not my business. I am a traveling salesman. I was 
a traveling salesman for the Ring Furniture Company indirectly, not 
directly. I am not in the employ of them. I got a commission on 
things sold from the Ring Furniture Company. I solicited orders for 
them. I do not recall collecting any account for them. I may have done 
so at special request of Ring Furniture Company. I may have collected 
from the Chatham Furniture Company for the Forsyth Chair Com- 
pany, but if I did for the Ring Furniture Company, it was by special 
request from them, and they would send me the bill to collect it. I do 
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not recall any special instance, and will not say that they did it. I say 
I would have done so, but do not recall any special instance. I sup- 
pose I took the orders of 19 August and 29 November. I sold to South- 
ern Furniture Company two bills. I cannot tell whether these are the 
ones. I should say the first was sold somewhere about four weeks prior 
to 19 August. I sent orders to Forsyth Chair Company. I n  pursu- 
ance of the order, goods were delivered here in Durham. That is the 
stuff in  controversy, I presume. . . . When I sold this last bill I 
had photographs of the different articles I was offering for sale. I had 

a price list and photographs. I t  is practically the same thing as 
(478) a catalogue. I cannot say whether Mr. Bussell told me Dr. 

Frazier was not in the business at  the time I took the last orders. 
I came in possession of those facts some time, but I could not say 
whether i t  was prior or some time afterwards. I could not say when it 
was I learned this. 

P. M. Bussell, witness for defendant, testified: "I am engaged in  
the furniture business and have been since 1912. Dr. T. T. Frazier 
and myself formed a partnership about March, 1912. We were en- 
gaged in the furniture business. The partnership began buying goods 
of the Ring Furniture Company in 1912. We ordered goods from the 
Ring Furniture Company in 1913. One order was for 19 Bugust, 1913. 
These are the invoices for the goods purchased by the Southern Furni- 
ture Company from the Ring Furniture Company. (Invoices exhib- 
ited.). . . I gave these orders to Mr. Holland, and selected the 
style and grade of furniture wanted. He  took the orders away with 
him. The furniture came in accordance with the terms of the orders 
from the Ring Furniture Company. Payments have been made on this 
account. The first payment was with a note and check, as well as I 
remember. . . . I gave Mr. Holland the order dated 29 November, 
possibly about the middle of November. The furniture was shipped 
later. The Ring Fhrniture Company sent me the furniture on that 
bill. I selected the stuff from Mr. Holland. I had bought furniture 
from Mr. Holland-from the Ring Furniture Company-on an aver- 
age possibly of once a year. The partnership existing between Dr. 
Frazier and myself was dissolved on 26 August, 1913. I published 
notice of the dissolution in the Durham Sun. I told Mr. Holland that 
Dr. Frazier was out of the firm, but I didn't give him written notice. 
This was possibly the middle or latter part of September; I would say 
about 20 September, 1913. I told him also when I bought that car 
in November that you have reference to in this second deal. . . . I 
published notice in the Durham Sun. I did not mail a copy of it to 
any one. The only notice the Ring Furniture Company had of the dis- 
solution of the partnership was what I told Mr. Holland. I do not 
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know whether any commercial agency actually got notice of the disso- 
lution. Mr. Holland was representing several furniture companies. I Ie  
represented a good many of them as salesman. The only way the Ring 
Farnitnre Company could get word about this dissolution was through 
Mr. Holland. He  represented these furniture companies as commis- 
sion salesman. H e  told me he worked for the Forsyth Chair Corn- 
pany. I talked with Mr. Holland in September, 1913. That was after 
the $50 account had been made and before it was due. I told him pos- 
itively that I had bought Dr. Frazier's interest in the partnership. 
He  went to dinnc.r with me, and we discussed it all the way 
back. I did not hny anything from him on that trip. My sistrr (479) 
was with us going to dinner. 1 do not suppose any one else 
heard the conversation. We were on the street. I bought another bill 
of furniture from him in November. I told him then that Dr. Frazier 
was out of the partnership. I did not tell the Ring Furniture Company. 
I never sent any notice to the Ring Furniture Company direct. I have 
heen secing Mr. Holland here a good many times. He  never made in- 
quiry as to my financial rating. He  always solicited my orders and sent 
them in. That was about all he did, so far as I know. 

&. Did he have anything to do with the taking of these notes? 
A. No; but hc assurcd me they would bc absolutely all right to take 
them ~ h m  he sold me this second car. I hesitated buying a car, from 
the fact that I was afraid we would not be ablc to take care of it when 
i t  became due, and hc assured me they would take our notes. I told 
hini I was afraid they would want Dr. Frazier to indorse them, be- 
cause we were going on our own feet, and he assured me they would 
take my notes as quick as they would Dr. Frazier. I do not know that 
I had any conversation with him prior to November, in tho way of 
discussing notes. 

&. The Ring Furniture Company did not know Dr. Frazicr was out 
of partnership, did they? A. Mr. Holland always told mc if there 
was any time they did not want to renew the note or extend it, to takcx 
i t  up with him, and hc would see that i t  was all right. 

&. Didn't he tell you he knew they would be acceptcd, becausr that 
was customary for these wholesale houses to extend crrdit in that way 
to these installment dealers? A. No;  on the other hand, he told me 
that most of them would not do it. I do not know whether it is the 
custom or not with all of them. 

There was other evidence in the case, but that which we have rc- 
citcd is sixficitmt for an understanding of the questions dccidcd. The 
court instructed the jury to answer the second and fourth issues "No," 
and defendant excepted. As to the fifth issue, the court charged thc 
jury that the dcfendant would not be relieved of liability for the $50 
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account "unless the notcs were accepted in full settlement and dis- 
charge of the original account or unless they were satisfied from the 
evidence that the Ring Furniture Company took the notes in settle- 
ment of the account and with knowledge of Dr. Prazier's retircment 
from the Southern Furniture Company." Defendant excepted. 

There was a judgment upon the verdict for tlie plaintiff, and an ap- 
peal by the defendant. 

McLendon & IIedrich for plaintif.  
Bryant & Rrogden for defendant Frazier 

(480) WALRER, J., after stating the case: I t  may he conceded that 
an outgoing member of a firm should take l ~ i s  name out with him, 

for if he leaves it behind he will be considered as still holding himself 
out as a partner, whatever may be his real relation to the firm, unless 
he gives notice of his withdrawal to those who dealt with the firm or were 
ifs customers wliilc hc was a partner. Sirovs v. Spcxrrow, 148 N. C., 
309; George on Partnership, 261 and 407. 

The question for our consideration is whethrr the notice to A. H. 
Ilolland, the traveling salesman, was sufficient in law to fix the plaintiff' 
with notice of the retirement of tlie defendant T. T. F r a ~ i c r  from the 
firm of which he had been a member, arid which was succeeded by the 
rrem firm, composed of different members, but which rontiilued to con- 
duct H like kind of business under the sarrlc name. This depends again 
upon whrther i t  was within the scope of Holland's agency to receive 
the notice and his duty to communicate i t  to the plaintiff, either di- 
rectly or indirectly through the Forsytll Furniture Company. 

Mechem on Agcncy, see. 721, lays down the following 
"The law imputes to the principal and chargcs him with all notice 

or knowledge relating to the snbject-matter of the agency which the 
agent requires or obtains whilc acting as such agent and within the 
scope of his authority or which lie may previously have acquired, and 
which he then had in mind, or which he had acquired so recently as to 
reasonably warrant the assumption that he still retained it. Provided, 
howroer, that such notice or knowledge will not be imputed (1) where 
i t  is such as it is thc agent's duty not to disclose, and (2)  where the 
agent's relation to thc subject-matter or his previous conduct reridcr 
it certain that he will not disclose it, and ( 3 )  where the person claiming 
the benefit of the notice, or those whom bc colluded with 
thc agent to cheat or defraud the principal." 

This statement of the law was affirmed in J e n h i ~ s  11. Iirnfroeo, 151 
N. C., 323. 
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I t  will be convenient to determine, in the beginning, whether Holland 
was such an agent, being wllat is known as a "commercial traveler" 
and taking orders for the salc of goods, without regard to his spccid 
relation to the Forsytll Chair Company and the plaintiff. 

In  Cox v. P~nrce, 112 N .  Y., 637 (s. c., 3 L. R. A., 563), cited and 
approved by this Court in Straus v. Sparrow, .mcpra, four propositions 
were decided : 

1. The failure of an agent to c~ommunicate to his principal informa- 
tion acquired by him in the course and within the scope of his agency 
is a breach of duty to his principal; but as notice to the principal i t  
has the same effect as to third persons as though his duty had been 
faithfully performed. 

2. If a person gives notice of his withdrawal from a firm to an (481) 
agent with authority to receive orders for an article, when the 
latter seeks from him, as a supposed partner, an order from the firm 
for siich article, it is of no conseqnence, so fa r  as the effect of tlic notice 
is concerned, that on a subsequent sale to a new firm of the same name 
the agent had forgotten the notice. 

3. Notice to a party, actual or constructivc, in a particular transac- 
tion, of a fact which exempts another from liability in that transaction 
is notice in all subsequent transactions of the same character between 
the same parties. 
4. Notice to a special representative for procuring orders for coal 

from a firm who acts exclusively in the interest of certain dealers, and 
who has previously procured orders from the firm, on soliciting another 
order, that one of the former members of the firm had withdrawn, con- 
stitutes notice to the dealers whom he represents. 

The case of Ach v. Barnes, 53 S. W. (Ky.), 293, held that notice to 
plaintiff's traveling salcsman (at  the time he sold the goods) that de- 
fendant had withdrawn from a firm to which the salesman had sold 
the goods for the plaintiff was notice to the plaintiff, so as to rclieke 
the defendant from liability for the price of the goods sold. The Court 
therc said, at page 294: "When an ostensiMe partner retires from 
the firm, he must give notice of his retirement to those who have had 
dealings with the firm i11 order to avoid future responsibility, or must 
show actual knowledge on thcir part, or adequate means of knowledge 
that the firm no longer existi:; but i t  is not important in what manner 
the notice is given. See Mifchum 11. Bard, 9 Dana, 166; (Yranr v. ]Tug- 
gins, 12 Bush., 261; Pars. on Partn., p. 412, and Collyer Partn., p. 
1059. And notice to the agent in refcrencc to or in connection with any 
business in which the agent is engagcd by authority of the principal, 
and where the information is so important a fact in the transaction as 
to make i t  the duty of the agent to communicate it to the principal, is, 
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in contemplation of law, notice to the principal, upon the theory that 
it is the agent's duty to communicate t o  his principal knowledge which 
he has respecting any business in  which he is engaged for the principal ; 
and the presumption is that he will perform his duty." And again: 
"We are of the o ~ i n i o n  that if information of the dissolution of the c art- 
nership was actually communicated to the salesman of appellahts at the 
time of or before the sale of the goods, i t  is, in contemplation of law, 
a sufficient notice thereof to appellants." See, also, Sfraus 'L'. Spa.rrow, 
supra; Jenkins v. Renfrow, supra, and Cowan v. Roberts, 133 N.  C., 629, 
where it was said: "Of course, if any salesman had been notified of the 

dissolution of the firm, and he had afterwards sold goods to Rob- 
(482) erts, Redmond (the partner who had retired) would not have 

been liable." 
The rule which imputes to the principal the knowledge possessed by 

the agent, and the extent of it, applies, as has been well said, only to 
cases where the knowledge is possessed by an agent within the scope of 
whose authority the subject-matter lies; in other words, the knowledge 
or notice must come to an agent who has authority to deal in refer- 
ence to those matters which the knowledge or notice affects. The facts 
of which the agent had notice must be within the scope of the agency, 
so that it becomes his duty to act upon them or communicate them to 
his principal. As it is the rule that whether the principal is bound by 
contracts entered into by the agent depends upon the nature and ex- 
tent of the agency, so does the effect upon the principal of notice to the 
agent depend upon the same conditions. Hence, in  order to determine 
whether the knowledge of the agent should be imputed to the principal, 
it becomes of primary importance to ascertain the exact scope and ex- 
tent of the agency. Trentor 'L'. Pothin, 46 Minn., 298 (24 Am. St. 
Rep., 225)) op. by fkfitchell, J. 

I t  has been held by this Court that whether one is entitled to repre- 
sent another as his agent, and thus to bind the principal by his conduct, 
is to be determined not by the descriptive name employed, but by the 
nature of the business and the extent of the authority given and exer- 
cised, and that such agent is not any subordinate employee without dis- 
cretion or power to act in the  articular matter, but must be one regu- 
larly employed, having some charge or measure of control over the 
business intrusted to him, or of some part of it, and of sufficient charac- 
ter and rank to afford reasonable assurance that he will communicate 
the fact in question to his employer. Whitehurst v. Kerr, 153 N. C., 
76, 80. 

I f  an agent acquires knowledge of a fact which it is important that 
his principal should know in reference to a particular matter, and while 
engaged in the transaction to which the fact related, it would seem to be 



N. C.] S P R I N G  TERM, 1916. 

his duty to make it known, so that the principal can act inteligently and 
advisedly in regard to i t ;  for otherwise he might be seriously prejudiced 
by the agent's silence. 

I t  would follow that if Holland was acting as salesman for the plain- 
tiff when he sold the last bill of goods to the new firm, trading m 
Southern Furniture Company, he was under the duty to aprise i t  of 
what had been said to him by Bussell as to the withdrawal of defend- 
ant from the firm. We do not see why the fact that plaintiff had a rating 
book and passed upon all orders should alter the case. I n  the first 
place, this was not known to the Southern Furniture Company, 
and, for all that appeared to this firm at the time, Holland rated (483) 
the plaintiff's customers with whom he dealt, and he was, there- 
fore, the one, as Bussell evidently thought, to be informed of the change 
in  the firm, so that he might communicate the fact to his principal. I f  
the plaintiff had a rating list and passed upon the orders, it does not ap- 
pear to have done so in this particuluar instance, and was actually misled 
by the failure of Holland to perform his duty, showing by practical 
illustration the fairness and reasonableness of the rule. 

The next question is whether Holland's special connection with the 
Forsyth Chair Company and his consequent relation to the plaintiff 
prevents the application of the usual rule to this ease. We have already 
stated that, so fa r  as appeared to the Southern Furniture Company, 
Holland represented the plaintiff, or, at  least, there is evidence tend- 
ing to show this as a fact. B e  had photographs of plaintiff's goods 
and its price lists, which was the same as a catalogue; and M. V. Fulp, 
plaintiff's secretary and treasurer, testified: "Mr. Holland, or who- 
ever had this catalogue and price list of my company, was authorized 
to take orders for the company. He  was a traveling salesman. . . . 
I had a contract with the Forsyth Chair Company that their cmployec 
was to represent us on the road." I t  is true, there is evidence which 
tends to show that Holland was employed by the chair company, but 
he also rcpresented the plaintiff, according to some of the testimony. 
But suppose he wa's a subagent as to the plaintiff, or represented it, not 
directly, but through the chair company. Tiffany on Agency, p. 265, 
says: "If an agent has authority to employ a subagent, i t  seems that 
thc same principles must apply as to the notice to be imputed to the 
principal in eases of agents appointed by him directly, and that no- 
tice to the subagent of any fact material to the business which he is 
authorized to transact is notice to the principal. This rule is fre- 
quently applied in cases of subagents appointed by insurance agents. 
Nor would i t  seem to  be material, so long as the agent had authority to 
appoint the subagent, whether privity of contract existed betwecn him 
and the principal. If the principal is  bound by his act, bc should also 
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be charged by his knowledge." The author refers in  the text and note 
to Hoover v. Wise, 91 U. S., 208, as being supposed to establish a con- 
trary doctrine; but that case is not like this one, and the opinion of 
the Court, even in  that case, met with a strong dissent by three very 
able judges, Justices Milker, CZiRord, and B r d l e y ,  the first of the three 
writing the dissenting opinion. The case, as a precedent, has also been 
doubted in other jurisdictions. The evidence in this caso, though, pre- 
sents a question very different from the one considered there. 

The Court, in Bates v. Am. Mortgage Co., 37 S. C., 88, referring to the 
general rule we have stated, says: "It is insisted that the doctrine 

(484) does not apply when another or subagent is introduced; that no- 
tice to the agent, but not to the subagent, will be imputed to their 

principal. There seems to be no case in our Reports upon that precise 
point, but I confess that I am not able to perceive the principle on which 
the alleged distinction rests, if both the agent and subagent are, as here, 
engaged in  the same business for the principal, although it may be on 
different parts of that business. Such seems to be the general rule. 
Where an agent has power to employ a subagent, the acts of the sub- 
agent, or notice given to him, in the transaction of the business, have 
the same effect as if done or received by the principal. Sooy v. State, 
41 N.  J .  L., 394; Story Ag., secs. 452, 454. An attorney employed by 
an agent for his principal is the principal's attorney. Porter v. Peclc- 
ham, 44 Cal., 204." The case of Hoover v. Wise, supra, is there men- 
tioned with appai-ent disapproval, but held to be distinguishable, even 
as i t  was decided. 

I t  appears that Holland, the traveling salesman, collected for the 
plaintiff, or at  least there is some evidence from which a jury could 
draw that inference, and there also is evidence that he had other finan- 
cial relations with plaintiff, as he seems to have been able to procure 
extensions and like favors for its customers; and this would hring the 
case directly within the principle of the decision in Straus v. Sparrow, 
supra, and Jenkins v. Renfrow, supra, and would further indicate that 
he was not acting strictIy as a subagent through his alleged principal, 
the chair company, but dealing directly with the plaintiff. 

Thcre is evidence from which a jury may infer that the plaintiff 
knew all along that Holland was selling its goods, although he was 
the salesman of the chair company. Even in H'oover v. Wiw, supra, 
the Court said: T h e  general doctrine, that the knowledge of an agent 
is the knowledge of the principal, cannot bc doubted. Bank 11. DauG, 
2 Hill, 451 ; InAgalZs 11. Morgan, 10 N. P., 178; IrPult0.n Bank 1,. A'. Y.  
aPnd S .  Can Co., 4 Paige, 127. I t  must, however, be knowledge acquired 
in a prior transaction then prescnt to his mind, and which could prop- 
erly be communicatcd to his principal, The Distilled Xpirits,  11 Wall., 
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356, 20 L. Ed., 167; Ingalls v. Moryan, supra. Neither can i t  be 
doubted that where an agent has power to employ a subagent, the acts 
of the subagent, or notice given to him in the transa'ction of the busi- 
ness, have the same effect as if done or received by the principal. Story 
Ag., sees. 452, 454; Stows v. Utica, 17 N. Y., 104; Boyd v. Vunderkamp, 
1 Barb. Ch., 273; Rourke v. #tory, 4 4. D. Smith, 54; Lincoln w. Bat- 
telle, 6 Wend., 475. The rule of law is undoubted that for the acts 
of a subagent the principal is liable, but that for the acts of the agent 
of an intermediate independent employer he is not liable. I t  is difficult 
to lay down a precise rule which will define the distinctions aris- 
ing in such cases. The application of the rule is full of embarrass- (485) 
ment. For a collection of the cases and illustrations of the doc- 
trine, reference may be had to Story on Agency, see. 454, and following." 
And, referring to Story on Agency, see. 454, we find it stated that the 
principal is represented not only by the person who is immediately 
employed in the business, but also by others employed by that agent 
under him or with whom he contracts for the performance of the busi- 
ness, and will be responsible for his acts done-within the scope of his 
agency. 

This case differs from Hoocer 71. Wise essentially in this respect, that 
plaintiff contracted with the chair company that the latter should sell 
its goods through its own salesmen, they being to some extent engaged 
in the same line of business, and while there is evidence that plaintiff 
retained the right to pass upon the sales and to investigate the financial 
credit of customers, however the authority of Holland may have ap- 
peared to the Southern Furniture Company, whether restricted or not, 
the latter was not bound by secret instructions to Holland, not known 
to them, but had the right, in the exercise of good faith and due 
prudence, to act upon his apparent authority, as held i n  Bank v. Hay, 
143 N. C., 326; Stephens v. Lumber Go., 160 N.  C., 107; Lafham v. 
Field, 163 N. C., 356; W p n  v. Grant, 166 N. C., 39; Powell v. Lumber 
Po., 168 N. C., 632. Thrre is evidence in this case that the chair com- 
pany was not an "intermediate independent employer" of Holland, as 
the attorney was held to be in Hoover a. Wise, supm, but was something 
more, as there is some evidence to show, being engaged by the plaintiff 
as agent to sell its goods; and, further, the understanding was that the 
chair company would make the sales through its own salesmen. This 
view is sustained by what was held in Cox v. Pearce, 112 N.  Y., 637, 
3 1;. R. Anno at p. 364, where the Court said: "We arc of the opin- 
ion that the relation of Marriott to Cox and Boyce was such as to 
charge that firm with the notice given to Marriott in 1878, by Hosea 0. 
Pearce, of his withdrawal from the firm of Pearce & Hall. The no- 
tice was material to the very negotiations in which Marriott was then 
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engaged, and it was his duty to inform Cox and Boyce of the infor- 
mation he received, because i t  was a material fact bearing upon the 
question whether they should fill the order then made. Marriott, in 
his dealings with Pearce & IIall, was not acting simply as a broker in 
the general sense. I n  receiving orders from Pearce 6: IIall, hc was 
acting exclusively in the interest of Cox and Boyce, and i t  was so un- 
derstood by the vendor and purchaser. Cox and Boyce permitted him 
to exercise powers, limited, it is trur, but such as are usually excrcised 
by agents. The occasion called for the notification given by Yearce to 

Marriott. The application for another order was made to the 
(486) former, according to the course of business prior to that time, and 

good faith required Pearce to make thc disclosure; and we think 
he had a right to assume that i t  was within the scope of Marriott's 
agency to receive i t  in behalf of his principals." 

We do not decide that notice to Holland as to the withdrawal of de- 
fendant from the firm is to be imputed to the plaintiff as matter of 
law, but that there is evidence for the jury to consider upon that ques- 
tion, and as the court peremptorily instructed against the defendant 
on that point, and as we think the instruction was calculated to preju- 
dice the defendant upon the essential matters, a new trial is granted as 
to all the issues. 

New trial. 

C&d: Chesson v. Cedar Works, 172 N.C. 34 (2e) ; H u n s u r k ~ r  v. 
Corbitt, 187 N.C. 503 (2c) ; Rohbitt v. Land Co., 191 N.C., 328 (2c); 
Corporation, v. Cooper, 194 N.C. 560 ( I c ) ;  Bank I ) .  XLlut, 198 N.C. 
593 (2c) ; Austin v. George, 201 N.C. 381 ( l c )  ; R. R. v. Lassiter c6 Co., 
207 N.C. 414 (2c) ; Warehouse Co. 11. Bank,  216 N.C. 253 (2c) ; Seroice 
Co. v. Bank, 218 N.C. 537 (2e). 

R. C. SPRlNGS AND WIFE V. H. 1,. I-IOPKINS. 

(Filed 10 May, 1916.) 

1. Deeds and Conveyances-Interpretation-Intent. 
In construing a deed, the intention of the grantor as gathered from the 

instrument will control, and will bc enforced if not inconsistent with 
the law. 

2;. Same-Vesting of Estates. 
The rnle of interpretation that the law favors the early vesting of estates 

will not control when the intention of the testator, as gathered from the 
instrument being construed, is clrarly esprcssed otherwise. 

550 
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3. Deeds and  Conveyances-Estates-Limitations-8urcessive Survivors-- 
Vested and  Divested Interests--Tenants in  Common. 

A gift of land by deed, in consideration of love and affection, to the wife 
of a son of the donor for life, then in trust for the use of his childrcn by 
this or any future wife, until the youngest child shall have become 21 years 
of age, the share of any child dying without issue to the others of such 
children surviving and their heirs, with limitation over in the went  all 
of them should die without issue: I le ld ,  upon arrival of th r  younqest 
grandchild a t  the age of 21, after the falling in  ot the lifr eslate, t.ac.11 of 
said grandchildren took a ~ e s t e d  interest a s  tenants in common of the 
lands, subject to he divested as  to eac2h by his or her dying ~ i t h o u t  issne, 
creating a succession of snrvivorships. 

4. Uses and Trnsts-Title-Stt~tutc of TJscs. 

A trust created to thr  use of the donor's grmdchilth~rn in a courcyrmce 
of land, to vest, according to the terms of the instrument, when the young- 
est thereof should reach the age of 21 Fears: I l c ld ,  upon the arr i rnl  of 
the youngest grandchild a t  the age of 31, the trust bec.ornes p:issire and 
the legal title is transferred to the use by reason of the statute of uses. 

6. Deeds and Conveyances -Interpretation - Tntcnt-Uses and  Trusts- 
Power of Revocation. 

Where it  clearly appears in construing a gift by deed to lands that  the 
donor's intention mas to create a vested interest thcrein for her grand- 
cl~ildren as  tenants in common, depending upon successive sursirorships, 
a reserred power of revocation, which she had noi c.xcrcised, will hare no 
cfl'ect upon the collstruction of the instrnment. 

6. 1)ccds and  Conveyances - Perpetuities - Vested Estates -Uses and 
Trusts. 

The rule against perpetuities refers solely to the vesting of estates, and 
not to their enjoyment, and does not require that interests must end 
within specified limits ; and the interpretation of the limitations expressed 
in the dred in this case is held not to violate this rnle. 

ALLEN, J., dissenting. 

3pph4r3 by dcfendairt from Carter, b., at  Pc~hruary Term, 1916, (487) 
of MECKLEKRUKO. 

Thc case was submitted to the court Irdow upon the p l ead i~~gs  a d  
cxhibitq for its opinion and Judgment as  to  whc~ther the plaintiff's wcre 
seized in fee simple absolute of a one-third undivided interest in the 
lands in question, which undivided interest thc plaintiff contracted, for 
the sum of $5,000, to scll and convey to  the defendant, vesting in  him a 
good and sufficient indefeasible titlc for said estate thcrein, with the 
usual covenants of warranty. A proper deed has been tendered to the 
defendant, and the plaintiffs ha re  othrrwise complied with the contract, 
on their part, provided their title is good, and this must be determined 
by a construction of the decd fully set out in the case, as follows : 
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This deed, made this 6 April, 1880, by and between Nancy S. Smith, 
widow of the late B. R. Smith, of thc county of Mccklenburg and State 
of North Carolina, of the first part, Carrie E. Smith, wife of W. 
Mc. Smith, the said William Mc. Smith and W. H. Bailey, of the 
same county and State, of the second part, and Lillian A. Smith and 
W. Bernard Smith, children of the said W. Mc. Smith and Carrie X. 
Smith, and Anna B. Lee and B. Rush Lee, children of Junius M. and 
Elizabeth Jane Lee, and Elizabeth Janc Lee, of the third part: wit- 
nesseth, that the party of the first part, in  consideration of the natural 
love and affection she has towards the parties of the second part and 
third part, and the sum of $1 by the said parties of the second part in 
hand paid (the receipt of which is hereby acknowledged), has given, 
granted, bargained, and sold, and by these presents does gixe, grant, 
bargain, sell, and convey unto the said Carrie E. Smith, for and dur- 
ing the life of her husband, the said W. Mc. Smith, and in the event 
she survives him, so long as she shall remain his widow, that portion 
of the tract of land, hereinafter described, which lies m7estcrly of the 

track of the Charlotte, Columbia and Augusta Railroad, tlie 
(488) whole tract being situate in said county on the waters of Sugar 

Creek, adjoining the lands of Martin Icehouer, John Griffith, 
and others, and bounded as follows, to wit:  (Hcrc follows the descrip- 
tion of the lands by metes and bounds), containing 430 acres, more or 
less. And after the death or second marriage of the said Carrie E. Smith 
(outliving her said husband), to thc said Lillian A. and W. Bernard 
Smith and their heirs, with limitations hereinafter expressed. I f  that 
event shall happen in  the lifetime of the said W. Mc. Smith, to him, the 
said W. Mc. Smith, in special trust, and for the only use, support, bene- 
fit, and behalf of the said Lillian ,4. Smith and W. Bernard Smith and 
such other children as shall have then been born to tlie said W. Mc. 
Smith by the said Carrie or any future wife, until the youngest child 
shall arrive at  the age of 21  years; and upon the arrival of the youngest 
child aforesaid at  21  years of age, then to the use of the said Lillian 
A. Smith, W. Bernard Smith, and any other child or children that may 
be born to thc said W. Mc. Smith by the said Carrie E .  Smith or any 
future wife, and thcir heirs forever; and in the event of the death of 
any of said childrcn without issue, his or her share shall rest in the 
survivor or survivors and their heirs; and in the event of the death 
of all of said children without issue in thc lifetime of said W. Me. 
Smith, then to W. H. Bailey and his heirs, in  trust to receive and pay 
the profits thereof on the first day of January and August in each and 
every year to the said W. Mc. Smith for the support of him, the said 
W. Mc. Smith (being the son of the party of the first part), to an 
amount not exceeding the sum of $500 annually, the said trust being 
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intended to be created under and pursuant to section 11 of chapter 
42 of Battle's Revisal, for and during the natural life of the said W. 
Mc. Smith, and after the death of all of thc children of the said W. Mc. 
Smith as aforesaid without issue, and the dcath of the said W. Mc. 
Smith, to the said Anna B. Lee and B. Rush Lee and their h&s ; and in 
the event of the death of either of the last named without issue, to the 
survivor and his or her heirs, as the case may be ; and if both should die 
without issue after the vesting of the estate in then1 upon the con- 
tingencies as above contemplated, then to the said W. 11. Bailey and 
his heirs, in trust for the sole and separate use of the said Elizabeth 
Jane Lee and her heirs, free from the control and without being in any 
way subject to the debts of her husband, Junius M. Lee: I ' T O U L ~ P ~ ,  that 
the said Elizabeth Jane Lee shall not have the power to scll her said 
estate or the profits arising thereform by anticipation or otherwise; 
and P r o v l d ~ d ,  also, and i t  is hewby agreed and declared, that it shall 
and may be lawful to and for the party of the first part, at any time 
during her natural life, by any writing under her hand and sc~al, attt,sted 
by t ~ o  or more credible witnessrs, or by her last will and testa- 
ment in  writing so attested as aforesaid, to alter, change, revoke, (489) 
annul, and make void the uses hereinbefore limited to the children 
of the said W. Mc. Smith, limited to vest after the death or second mar- 
riage of the said Carrie E. Smith, and to limit, appoint, and declare 
such use to take effect only from and after the death of the said W. Mc. 
Smith, and that for the interval between the death of the said Carrie E. 
Smith and the said W. Mc. Smith she may limit the estate to the said 
W. 13. Bailey and his heirs, to hold in trust as to the profits for the said 
W. Mc. Smith in like manner and with like force and effect and subject 
to the same restrictions as hereinbefore contingently provided for upon 
the dcath of all of the children of the said W. Me. Smith without issue 
in  his lifetime; and Provided, also, and i t  is further hereby agreed and 
declared, that it shall and may be lawful for the party of the first part, 
in manner and form aforesaid, to alter, change, revoke, annul, and 
make void the uses and estates hereinbefore contingently limited, ap- 
pointed, and declared to the said Elizabeth Jane Lee, Anna B. Lre, and 
B. Rush Lee, or any or either of them, and any other use in lieu and 
stead of such of these as she may revoke, to limit, appoint, and de- 
clare, as to her, the said party of the first part, shall secm meet, docs 
hereby authorize and empower the said Carrie E .  Smith to sell or mort- 
gage the said realty in fee simple as both a power attached and ap- 
purtenant to her estate as well as by virtue of a power from the party 
of the first part as her ,attorney in fact under the power of rcvoca- 
tion and new appointment herein inserted. 
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I n  witness whereof the parties to this deed have hcreunto set their 
hands and seals the date above written. 

NANCY 8. SMITII, [SEAL] 

CARRIE E. SMITH, [SEAL] 

W. 51. SMITH, [SEAL] 

W. H. RATLEY, [SEAL] 

ELIZABETH JANE LEE, [SEAI ,~  

ANNA 6. LEE, [SEAL] 
HIS 

l3. nus11 x LEE. [SEAL] 
mark 

I n  regular proceedings between the parties, the lands conveyed by 
the above deed were sold and the proceeds reinvested in the lands, 
which are the same described in the contract between the parties to this 
action, and the title of the grantors of said lands is admitted to be 
good. I t  is further admitted that Carrie E. Smith, wife of W. Mc. 
Smith, died 18 April, 1912, two weeks before the death of her husband, 
he not having remarried. They had four children, W. Bernard Smith, 
Lillian Smith, who intermarried with R. C. Springs (plaintiffs in this 

action), Julia E. Smith and Junius M. Smith. At the date of 
(490) the original deed from Mrs. Nancy S. Smith to 6. R. Smith and 

others, Lillian Smith (now Springs) was 3 years old, and Julia 
E. Smith and Junius M. Smith were not then born, but the threc chil- 
dren of W. Mc. Smith and Carrie E. Smith, Lillian, Julia E., and Jun- 
ius M. Smith, have each for some time becn over 21 years of age. The 
other child, W. Bernard Smith, died in infancy, during the lives of his 
parents, being without issue, as he was only 6 years old at the time of 
his death. Anna B. Lee died unmarried and without issuc, lraving sur- 
viving her mother, Mrs. Elizabeth Jane Lee, a widow, and her brother, 
B. Rush Lee, who intermarried with Ella Wriston, and Mrs. Lee and 
B. Rush Lee and wife have conveyed their interests in said land to the 
plaintiffs, Mrs. Lee having had only two children, Anna B. Lee and B. 
Rush Lee. Nancy S. Smith has been dead for many years. 

The contention of the plaintiffs is that the interests of the three sur- 
viving children of W. Me. and Carrie E .  Smith, viz., Lillian S. Springs, 
Julia E. Smith, and Junius M. Smith, vested absolutely in them when 
Junius, the youngest of them, arrived at  full age, or when their father 
died in  1912, some time before this suit was brought, while the dcfcnd- 
ant contends that the legal effect of the limitations and restrictions 
in the deeds is to confine the estate of the plaintiffs to a d~feasiblc fee, 
or one subject to be divested by thc death of the plaintiff Lillian S. 
Springs without issue, and that the estate of the said plaintiff and the 
other tenants in common is dependent upon the principle of survivor- 
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ship intpr se, and, further, that the contiiigcnt estates following that of 
the plaintiff and her cotenants are "good, valid, outstanding and sub- 
sisting estates," and, therefore, thr plaintiffs are unable to comply with 
their contract, as they cannot convey the estate described therein. 

The court held with the plaintiffs, and judgmcnt was entered ac- 
cordingly, from which defendant appealed. 

Charles  X. Glasgow for plairntifls. 
A. (Yn. Roberlson for defendnnl.  

W A L I ~ B ,  J., after stating the case: The g t m x d  rule for the con- 
struction of a deed js not essentially different from that which governs 
in the interpetation of other instruments, which is, that we muit srtk 
for the intention, and, when discovered, i t  should be enforced if not 
inconsistent with the law. Rowl(~nnsl v. IiowLnnd, 93 N. C., 214. Tech- 
nical rules must generally yicld if, in thrir application, they will dis- 
appoint or defeat the clearly expressed intention. I ~ e a c o m  11. ilmos, 
161 N. C., 357; I k r n b e r  Co. v. Lumbpr  Po., 169 N.  C., 80; Shuford  v. 
B r a d y ,  ibid., 224. I t  is truc that the law favors the early vesting of 
cstates, but this rnle mast not he allowrd to defeat thr intelltion of the 
grantor wl~cn clearly c,xpr<med. I t  is apparent from the contents 
of this deed that tlic grantor, Mrs. Nancy S. Smith, intended to (491) 
provide for Mrs. Carrie E .  Smith, the wife of her son, W. Mc. 
Smith, for her life, and, thcrefore, convryed a life estate in the 1and to 
her, with the provision that at  hrr  death it should go to her son, W. Mc. 
Smith, if her death occured in his lifetime, to be held by him in trust 
for the only use, benefit, and support of their children, Lillian A. Smith 
and W. Bernard Smith, and such other children as shall have bwn born 
to them or to him and any future wife. This trust was to continue un- 
til the youngest of the children should be 2 1  years old, when the use 
passcd to them and their hrirs forever, freed from the trust, the share 
of any of said childrcn without issue to vest in  the sur~ ivor  or sur- 
vivors of them, and their heirs, and if all should die in the lifetime of 
W. Mc. Smith without issue, then over to W. H. Bailey, to be held by 
him upon the trusts declared in the deed. When the grantor provided 
that when the youngest child should attain to full age the use s h o ~ l d  
go to the children named, the trust which was thcretofore active became 
passivc, and the use was executed by the statute, for thcre was noth- 
ing for thc trustee to do except to hold the lcgal title, and this, by 
virtue of the statute, was transferred to thc use. This vested the com- 
plete title, then, in fee, though not absolute, as the share of each child 
was subject to be divested and go over to the survivors or survivor upon 
his or her death withont issue, finally vesting the sole estate absolutely 
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in the last survivor, if the others had died without issue. This limita- 
tion cr~ated successive survivorships in the children, depending upon 
the happening of the events, as to each of them, of dying without issue 
until the last in the succession is reached, in whom the estate ~vill vest 
absolutely. The case, in this view of it and without reference to the 
other terms of the will, is brought directly within the principle thus 
stated in Harrell v. Hagan, 147 K. C., 111, and more recently approved 
in  Smith v. Lumber Qo., 155 N.  C., 389: "The clause of the will here 
i n  question conveyed to the four daughters named an estate of remain- 
der in fee, after the life estate of their mother, and determinable as to 
each holder's share on her dying without leaving a lawful heir. Ses- 
soms v. Sessoms, 144 N. C., 121; Whitfield v. Garris, 134 N.  C., 24. 
Under several of the more recent decisions of the Court the event by 
which the interest of each is to be determined must be referred, not to 
the death of the devisor, but to that of the several takers of the estate 
in remainder, respectively, without leaving a lawful heir. Kormegay v. 
Morrls, 122 N .  C., 199; Williams v. Lewis, 100 N. C., 142; Buchanan 
v. Buchanan, 99 N. C., 308. And by reason of the terms in which the 
contingency is expre-sed, 'that if each or all of the girls die without 
leaving a lanfnl heir, then the land,' etc., and other indications which 

could he referred to, the estate does not become absolute in the 
(492) other daughters on the death of one of them without leaving such 

heir, blit the determinable quality of each interest continues to 
affect such interest until the event occurs by which it is to be determined 
or the estate becomes absolute. Gallouiny v. Carter, 100 N. C., 112; 
Billiard v. Kearnq, 45 N. C., 221." The event of one or more of the 
children dying without issue has never occurred, except as to W. Ber- 
nard Smith, and the three surviving children, Lillian A. Smith, Julia E. 
Smith, and Junius M. Smith, all being more than 21 years old, Junius 
being the youngest, are seized of defeasible estates as tenants in com- 
mon, with the right of survivorship as indicated. They are vested 
interests, but subject to be divested upon the happening of the contin- 
gency. Whitfield v. Garris, 134 N.  C., 24; Starncs v. Hill, 112 N. C., 1 ; 
Whitesides v. Cooper, 115 N.  C., 570; Bozuen v.  Haclcney, 136 N. C., 190. 
I t  is said in Whitesides v. Cocper, supra, quoting from Gray on Per- 
petuities, 108: "The true test in limitations of this character is that if 
the conditional element is incorporated into the description of the gift 
to the remainderman (as it is in the case under consideration), then the 
remainder is contingent, but if after the words giving a vested interest 
a clause is added divesting it, the remainder is vested. Thus on a devise 
to A. for life, remainder to his children, but if any child die in the life- 
time of A. his share to go to those who survive, the share of each child 
is said to be vested, subject to be divested by its death. But on a devise 
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(as in the present case) to A. for life, remainder to such of his chil- 
dren as survive him, the remainder is contingent." 

The extended refcrencc to this fcaturc of the case will more fully ap- 
pear hereafter. 

By  the terms of the deed, then, when the youngest child arrived at 
full age the estate in the land vested in the children, subject to be de- 
termined as to each if he or she died without issue a t  any time, and 
this succession of survivorships extended to the longest liver, and if he 
or she had died without issue during the lifc of W. Mc. Smith, the 
limitation to Mr. Bailey. the trustee named in the creation of the ", 
spendthrift trust, would have taken effect; but as all the children sur- 
vived their fathrr, W. Mc. Smith, the limitation over was defeated, 
and the cstate remained in them, with its defeasible quality. 

But it is coriterded by the counsel, Mr. Glasgow, who argucd the 
case here for the plaintiff, and who certainly presented it with great 
force and learning; that thc estate became absolute in the children 
either at  the time the youngest was 21  years old or, at  all events, a t  the 
death of W. hlc. Smith: but wc. think if it were so held i t  would he 
contrary to the clearly expressed intention of the donor and the terms 
of the deed. The contention is based upon several consideratioils, 
among them being that in donbtful caws any interest, whether 
vested or contingent, ought, if possihlr, to be construed as abso- (493) 
lute or indcfeasiblc in the first instance rather than defrasiblc; 
but if i t  cannot be so construed, such a constri~ction ought to bc put upon 
the conditional expressions which render the estate defcasihle as will 
confine their opel*ation to as carIy a. period as may be, so that it may 
become an absolute interest as soon as i t  can fairly he considered to be 
so, and that the law favors thc free and uncontrolled use and cnjoynwnt 
of property, with the power of alienation, while the defeasible quality 
of an interest tends to abridge both. We do not see at  what period we 
could hold that the estate shodd become absolute in the children, if i t  is 
not indicated in the deed. I t  is very sure that at  the maturity of the 
youngest child i t  was intended that the cstate should "then" vest in 
them as tenants in common, subject to be defeated by the death of any 
without issue. When the youngest is of age, the limitation is  the11 made 
to the children, designating two of them by name, and there is notb- 
ing to show an intention that they should then take absolutely, for 
the condition as to survivorship is attached to thc cstate in common ihcn 
created, or which f h ~ n  vested in posscssion, freed from the tnxst. Tt 
was not intended that they should take absolutely at the death of W. 
Mc. Smith, if they mrvived him, as thrrc arc no words to indicate that 
the event of dying without issue should takc place in his lifetime rather 
than at  any time, or which authorize us to select the event of his 
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death as the one upon the happening of which the estate should vest 
absolutely and unconditionally in them. When the grantor comes to 
provide for the ulterior limitation, he fixes the death of all of them 
as the event upon which the estate should go over and vest in the 
trustee for the benefit of W. Mr. Srrtith; but that is all. I f  this event 
should not happen, i t  was her clear intention that, as among themselves, 
their estates should be defeasible and there should be successive sur- 
vivorships. There is no provision for a division of thc land. There is 
nothing to confine the defeasible quality of their estates to any single 
period, other than that of the death without issue of all the children 
save one. Hilliard ?I. K ~ m e y ,  46 N. C., 222. 

I t  will be observed that in this deed the words arc substailtially em- 
ployed which Chief Justice Yeamon said would create a successive sur- 
vivorship. I f  any of them shall die, his or her share shall vest in  the 
( L  survivors or survivor." 

The cases relied on by plaintiff are not in point. There is no tcmn 
fixed for a division, as in Bani. 11. Johnson, 168 N. C., 304, as the estate 
is to remain in common until the final period of vesting absolutely has 
come. The ulterior limitation is gone, because the event has not hap- 
pened upon which it was to take cffecqt, and but one estate is left, i t  

being the one given to the children, and they take according to the 
(494) terms of the gift, and not otherwise. A dying in  the lifetime 

of their father is not mentioned, except as it refers to the death of 
a11 of them without issue, which has not occurred, and, therefore, the es- 
tate remains in them as it was originally created and subject to thc condi- 
tion which was annexed thereto. Wil7iarr~s n. Letclis, 100 N.  C., 142; 
Galloway v. Cader, ibid., 111. 

I t  will appear from a perusal of this deed that the grantor was 
striving to keep the property within one line of devolution, so that 
those she favored, or the primary objects of hcr bounty, could have 
and enjoy i t  as long as permitted by the law, and for this purpose she 
created the estates of survivorship to the last one in the line, and even 
reserved a power of revocaation for the purpose of better effectuating her 
intention, and she did revokc t h ~  power given to Carrie E. Smith, to 
sell or mortgage her estate. As she did not revoke the use in favor of 
the rhildrm, either by her will or by any other writing, the powcr of 
revoration has no effect upon the construction of the deed as to them. 
Wilh~ringlon v. Herring, 140 N. C., 495. 

I t  was argued that our constnwtion of the limitation would violate 
the rulc against perpetuities, but we do not think so, for the rule, as its 
very language implies, refers solely to the vesting of estates, and does 
not concern itself with their possession or enjoyment, nor does i t  re- 
quire that interests should rnd within specified limits. 30 Cyc., 1480, 
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1482; Baker v. Yender, 50 N. C., 351; Blake v. Page, 60 N.  C., 252; 
Williams v. McCombs, 35 N. C., 450. The cases just cited were de- 

.cisions upon executory devises; but conditional limitations, or shifting 
uses, are governed by the same reason. Smith  v. Brisson, 90 N.  C., 284, 
wherc Justice Ashe says: "At common law a fee sirnple could not be 
limited after a fee simple. There was no way known to that law by 
which a vested fce simple could be put an end to and another estate put 
in  its place; and the reason is, because no freehold could pass without 
livery of seizin, which must operate immediately or not at  all. But 
after the Statute of Uses, 27 IIcnry QIIZ,  when the posscssion of the 
legal estate was transferred to the use, vesting the legal estate in the 
cesfui que m e  in  the same quality, manner, form, and condition that he 
held the use, and the courts of law assunled jurisdiction of uses, it was 
held that an estate created by a deed operating undcr the statute might 
be made to commence i r ~ .  f u t u ~ o  without anv immediate transmutation 
of possession; as by a bargain and sale, or a covqnant to stand seized to 
uses. 'Cessante ratione cessal et Zex.' And consequently it was held 
that, by such conveyances, inheritances might be made to shift from one 
to another upon a supervening contingency, which, to avoid perpetui- 
ties, was required to be such as must happen within a life or lives in  
being and the period of gestation and twenty-one years thereaftrr. 
Thence arose the doctrine of springing and shifting uses, or con- (495) 
ditional limitations. A springing use is one which arises from 
the seizin of the grantor, and wherc there is no estate going hefore i t ;  
but a conditional limitation, or shifting use, is always in derogation of 
a preceding estate. 2 Minor's Inst., 816. An example of this is where 
a n  estate is conveyed by bargain and sale or by covenant to stand seized 
to A. and his heirs, but if B. shall pay to A. $100 within thirty days, then 
to B. and his heirs. I t  was under this doctrine of a shifting use that i t  

<> 

has been held, since very early after the statute of uses, that a fee sirnple 
may be limited after a fee simple, either hy deed or will. I f  by deed, it, 
is a conditional limitation; if by will, i t  is an exccutory devise. 'And in 
both these cases a fee mav be limited after a fee.' 2 Blk. Com., 235." 

Our conclusion is  that there was error in the ruling of thc Suucrior - 
Court. I t  may bc, though we give no opinion in regard to it, that by 
reciprocal conveyances or mutual releases, as between the three children, 
the title can be perfected in each of thein as to his or hcr third interest, 
Bearom v. Amos, supra, 161 N.  C., 357; Snyder 11. Grandstaff, 96 Vo., 
473: but that is a matter which the parties will consider and act upon 
as they may be advised. 

Reversed. 

ALT.EN, J., dissenting. 
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Cited:  Lee v. O a t ~ s ,  171 N.C. 726 (4c) ; Xmi th  v. W i l t e r ,  174 N.C. 
617, 618 S. c.; Whitfield v. Douglas, 175 N.C. 49 (3c) ; Kirkman v. 
Smith, 176 N.C. 582 (3c) ;  Willis 71. T r u s t  Co., 183 N.C. 269 ( l c ) ;  
Robertson, v. Roberison, 190 N.C. 562 (3c) ; Boyd v. Campbpll,  192 N.C. 
401 ( lc)  ; h e  v. Barefoot ,  196 N.C. 314 (Ic, 2c) ; B a n k  v. S t ~ r n h ~ ~ g e r ;  
207 N.C. 819 (4c) ; Fisher 11. Fisher, 218 N.C. 48 (4c) ; W h i t l p y  I) .  

Areayon, 219 N.C. 121 (Ij) ; Springs v. I Iopkins ,  228 N.C. 463 (6c) ; 
Mercer I ) .  Mercpr, 230 N.C. 103 (6c);  Ellis v. Barnes, 231 N.C. 545 

PC). 

KELLY I I A N n l X  COMPANY V. CRAWPORD PLTJAIBING AND 
MIL13 SUPPLY COMPANY wr A J . ~ .  

(Filcd 19 April, 1916.) 

1. Statute of Frauds-Principal and  Agent. 
The principle that a gclneral agent may not bind his l~rincipal by his 

prornisr lo answer for the dtbt  of another docs not obtain whtn mad(* 
concerning matters within the apparent scope of the aqtnt's authority and 
induces a n  agreement to extend credit to another wherein the principal 
has a direct arid beneficin1 interest. 

2. Same-Consideration. 
An original proniise to pay a n  obligation founded upon a distinct con- 

sideration moving to the promisor a t  the time, and not simply collateraI 
or superadded to that  of the principal obligor, does not fall  within the  
meaning of the statute of frauds, requiring that  it  must be in writing, etc. 

3. Same. 
The plaintiff, a manufacturer of handles, contmctrd with R. to manu- 

facture and furnish if with certain slabs suitable for its business, which 
necessitated the purchase by B. of a n  engine to drivr the machinery used 
in making the output. In  order to enable B. to get the engine, the general 
agent of the plaintiff, acting within the oslensible scope of his employment, 
promised the defendant seller of the engine that  the plaintiff would scc 
that the engin? should be paid for within a reasonably short time if sold 
on a credit, and the defendant, acting on this promise, was induced t o  
make the sale accordingly. B c l d ,  the promise of the agent mas binding 
upon the plaintiff, his principal, and being founded upon a consideration, 
did not fall  within the meaning of the statute of frauds. 

/ 
4. Claim and  Dclivery - Mortgage - Mortgagee's Possession-Mortgage 

Notes. 
Claim and delivery cannot he maintained against a mortgagee in posses- 

sion of personal property, the subject of the proceedings, when the mort- 
gage was given to secure two or several notes, one of which the mortgagee 
still owns ; and upon conflicting evidence of such ownership, the question 
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HAKDLE Co. w. PLUMBING CO. 

is for the deterlnination of the jury. As to whether the proceedings would 
lie where the mortgage secured but one note, the title to which had been 
transferred by indorsement to the plaintiff', qucere. 

CIVIL A(TION tried before Cline, J., and a jury, at  September (496) 
Term, 1915, of F~RSYTH. 

Plaintiff brought the action to recovcr certain personal property, 
with damages for its detention, and the amount of certain notes alleged 
to be duo by defendants to it. The defendants Wooten & Benigar were 
engaged in manufacturing handle slabs, which were used by the plain- 
tiff in its business. Plaintiff contracted with Wooten & Renigar to 
purchase from them all the handle slabs they could manufacture which 
were suitable for use in its mill, and in order to assist Wooten & 
Renigar in making the slabs, plaintiff agreed to supply them with a 
certain amount of money to buy timber and to pay their employees, title 
to the slabs, bolts, and stumpage to be retained by plaintiff as security 
for the advances made by it. Slabs werc manufactured and delivered to 
plaintiff under this contract, for which plaintiff paid $3,838.01, leaving 
a balance due by defendants Wooten & Renigar of $589.72, as alleged, 
which was secured by a bill of sale for all handle timber then on the 
yards of the debtors. I n  order to make the handle slabs called for in 
the contract with the plaintiff it was necessary for the firm of Wooten & 
Benigar to have certain machinery and other supplies which they pro- 
posed to buy from their codefendants, Crawford Plumbing and Mill 
Supply Company, called hercafter the Crawford Company, which con- 

L a em, tended that the superintendent of plaintiff's mill at  Winston-? 1 
N. C., had agreed for and in bchalf of plaintiff to assume responsibility 
for the payment of the price of the machinery and supplies purchased by 
Wooten & Rcnigar from thc Crawford Company, and that this was done 
before the contract of purchase was made or any of the goods were dc- 
livered. This transaction is explained in the testimony of R. R. Craw- 
ford, as follows : 

"Mr. Tatem, I think, was the first one mrnt ion~d it to me. He  (497) 
said they had a man that they were going to start in business, to 
saw handles for them, and he wanted to know if 1 had a 20 or 25 h. p. 
engine and boiler that would suit them, and I told him I did ; told him 
I had one in Statesville, 25 h. p., and in  a few days Mr. Wooten and Mr. 
Renigar came to see me, and I asked them what terms they wanted to 
buy the rig on, and they said they might be able to pay $100 cash and 
the balance they would want some time on. So, then, a little later-I 
think probably the same day-I think they brought Mr. Tatem with 
them. I don't know whether it was the same day or the next day-along 
about that time. I t  was the Mr. Tatem of the Handle Company. H e  
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was superintendent at  that time, and we talked the matter over and 
finally agreed that this outfit would suit them, and Mr. Tatcrn said: 
'These men haven't anything, but we arc going to start them in business; 
they are going to saw timber for us, and I will see that you get your 
money,' and he would see that we got pay for the outfit. 

"He said a good deal. I couldn't say exactly as to anything else a t  
that time. I don't remember of anything else he said right at that time. 
Then Wooten &. Renigar said they wonld be back to get the boiler and 
engine in  the course of a week or something like that, and at  thc end of 
the week they were to come and pay $100 cash and the balance was to be 
notes, three, six, and nine months. At the end of the time they came 
back and didn't have the money. They had not hecn able to raise the 
$100, and Mr. Tatem told me: 'You go ahead aud let them have it, and 
I will see that you get your $100 inside of a short while, next week or 
two.' So we let them have the boiler and engine; told him hc could 
go and get the boiler and engine at Statesville. That was ahout 25 miles 
from their point of business. 

"We sold them the boiler and engine and what is included in the chat- 
tel mortgage. I can't give the exact language Mr. Tatem used whrn he 
spoke about letting them have the boiler and engine, but the substance 
of it was, 'We will see that you gct your money.' That's as near as I can 
state it. I can't say that he used the name of thc lIandle Company, PX- 

cept that he said he was acting as the agent for the Kelly Handle Corn- 
pany. Tatem was working for the Belly Handle Company. I had 'mad 
a conversation with him before that about it. He  is the first man that 
came to see me about the outfit. He said Wooten & Renigar wanted to buy 
a boiler and cnginr. H c  said thry had no money. I did not know them. 
I don't think I had cvcr sern thcm before. I possibly might havc secn 
Mr. Wooten before that time. IIe worked at the Handle Company be- 
fore that. I let thcm have it because the Kelly Dandle Company said 

they would be responsible for it. Thc amount of thc hill for the 
(498) boiler and engine was $450, and of that amount they were to pay 

$100 cash and give two $125 notes and another note for $100." 
Thc judge excludcd, by his ruling, from the consideration of the jury 

the question as to plaintiff's indebtedness to the Crawford Company 
based upon the evidence relating thereto, upon the ground, as stated in 
the argument, that the alleged contract of plaintiff with the Crawford 
Company was within the statute of frauds and should have been in 
writing. Issues covering this feature of the ease were tendered hy the 
Crawford Company, but rejected by the court, and the company cx- 
cepted. 

Plaintiff caused to be issued claim and delivery process undcr which 
the property mortgaged to the Crawford Company to secure the debt 
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due by Wootcn & Ilcnigar to i t  was seized, the Crawford Company con- 
tending that, as the mortgage was made to it, the possession was right- 
fully in  it at  the time of the seizure under the writ, which was, therc- 
fore, illegal, and especially so as it owned one or more of the notes se- 
cured by the mortgage, one of the notes for $128.75 secured by tbc mort- 
gage having been transferred by the Crawford Company in writing on 
the back thereof, to the plaintiff, together with another note for $101, 
which, as plaintiff alleges, was represented by the Crawford Company 
as also secured by the mortgage, though in fact i t  was not. The Craw- 
ford Company contended that the note for $128.75 was transferred by it 
merely to pass the title thereto, as against Wooten & Eenigar, to the 
plaintiff, without any understanding or intention by the parties that 
it should make the company liable as indorser. 

This statement, we think, will be sufficient to explain the issues and 
the nature of the matters in controversy between the parties. 

The jury, upon the issues submitted by the court, returned the fol- 
lowing verdict : 

1. Are the defendants Wooten & Renigar indebted to the plaintiff? 
I f  so, in what sum? Answer: "Yes; $819.47." 

2. I s  the plaintiff the owner of the handle timber, saw-rig, belting, 
and other property used in connection with the nlilling business of 
Wooten & Renigar, as allegcd in the complaint! I f  so, what was its 
value at  the time of the bringing of this suit Z Answer : "Yes ; $192." 

3. Did the defendants, or either of them, destroy or appropriate to 
their own use the handle timber, saw-rig, belting, and other property 
used by then1 in  their milling business? I f  so, what is the value of the 
same? Answer: " 'Yes' as to the handle timber; 'No' ac; to the saw-rig, 
belting, etc. ; value unknown." 

4. I s  the defendant Crawford Plumbing and Mill Supply Company 
liable to the plaintiff by reason of its indomcmcnt of the notcs, as alleged 
in the complaint 2 I f  so, in what snm ? Answer : "No." 

5 .  Are the notcs or either of thcm which are described in the (499) 
complaint secured by the chattcl mortgage to the Crawford 
Plumbing and Mill Supply Company, as alleged in the complaint? 
Answer : "Yes. ; one note, $128.75." 

6. Did the defendant the Crawford Plumbing and Mill Supply Com- 
pany represent to the plaintiff that the $100 note sued on, originally exe- 
cuted by Wooten & Renigar to Crawford Plumbing and Mill Supply 
Company, was secured by chattel mortgage upon the sawmill and boiler 
in the same manner as the $128 note, and did Kelly Handle Com- 
pany take over and pay the Crawford Plumbing and Mill Supply Com- 
pany $101 of said note upon the understanding and in the belief that it 

563 
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was secured by the chattel mortgage, as alleged in the complaint? An- 
swer : "Yes." 

7. I n  what amount, if anything, is the defendant indebted to the 
plaintiff on said note? Answer: "$101." 

8. What was the value of the property conveyed in the chattel mort- 
gage to the Crawford Plumbing and Mill Supply Company, a t  the time 
it was levied on in the claim and dclivery proceedings? Answer: "$300." 

9. What is the value of the property conveyed in the chattel mortgage 
to the Crawford Plumbing and Mill Supply Company at this time? An- 
swer : "$150." 

After ascertaining the amount of plaintiff's claim against Wooten & 
Renigar, the court entered judgment therefor, and then decreed that the 
chattel mortgage be foreclosed to pay the debts secured thereby, and a 
commissioner was appointed to sell thc samg, if the $125.75 was not paid 
by the defcndants on or before a date fixcd in the judgment. The court 
further adjudged that plaintiff recover of defendants Wooten & Renigar 
the handle timber, saw-rig, beltings, and other property mentioned, and 
unless the same was delivered to plaintiff it should recover on the rede- 
livery bond such damages as it had sustained by the detention, detcriora- 
tion, or destruction of the same. There were directions for the recovery 
of damages upon the other issues, depending upon whether or not the 
property described in  the mortgage to the Crawford Company was de- 
livered up for the purposc of salc upder the judgment. There was also 
a recovery by plaintiff against the Crawford Company for the amount 
of the $101 note. Defendants were adjudged to pay the costs. The 
Crawford Company excepted to certain rulings of the court and to its 
jud,pent, and appealed. 

Louis M. Szuink and Gilmer Rorner, Jr., for plaintif. 
Jones & Patterson and Philip Williams for defendant. 

WALKER, J., after stating the case: There was no appeal in this case 
by Wooten & Renigar, and we arc confined, therefore, to the ques- 

(500) tions arising on the appeal of the Crawford Company, which may 
be reduced conveniently to three heads : 

First. I s  the plaintiff bound by thc contract of its gmeral superin- 
tendent, viz., that if the Crawford Company would let Wooten & Reni- 
gar have the engine, boiler, and fittings they needed to carry on their 
business and manufacture the handle slabs or handle blanks for the 
plaintiff, thc latter would see that the company was paid for the same? 
T t  is true that a general agent has no powcr, merely as such, to agree 
that his principal will stand for the performance of another's contract, 
as by guaranteeing the payment of a note given by a third party; but 
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the rule of liability is different wherc the promise is an original one 
made for the purpose of advancing the interest of the real promisor, or 
where, as in this case, the corporation in whose behalf thc promise is 
made has a direct and beneficial interest to be subserved by the perform- 
ance of the principal contract, and especially where the guaranty is 
necessary, or requisite, to the performance of that contract, and there is 
evidence that the agent has ostensibly been clothed with the power thus 
to contract, and the promisee is induced to entcr into the contract and, 
in  this case, furnish the materials by rcason of the promise that pay- 
ment will be made by the corporation for which the promise was made, 
by its agent, and which will be specially benefitcd if the goods are sold 
by the promisee. 

1 Corpus Juris, pp. 641 to 644, says, at sections 285 and 287: "ln the 
absence of anything to show a different intention, the power to make or 
indorse commercial paper will be construed as extending only to bills, 
notes, or drafts executed or indorsed in the business of thc principal and 
for his benefit. The broadcst possible authority to nlake and indorse 
paper presumptively is to be exercised in the principal's interest only, 
and does not impliedly extend to making or indorsing paper for the ac- 
commodation of third persons, and still less for the agent himself. . . . 
I t  will be sufficient to bind the principal for acts or contracts by the 
agent, that they were reasonably necessary to keep the property in good 
repair, or the business a going concern, or to protect the interests con- 
fided to the management of the agent; and when the principal leaves the 
agent as his sole representative in doing the business, third persons are 
justified in relying on his acts as to matters that would naturally devolve 
on the principal in such a business. One who is put in the place of a 
general manager is thereby clothed with his powers." 

Substantially the same view is thus expressed in 31 Cyc., pp. 1386, 
1387: "Agency to manage implies authority to do with the property 
what has been previonsly done with i t  by thc owners, or others with their 
express or implied consent; or, further, to do with i t  what is usual and 
customary to do with property of the same kind in the same locality. 
But in the absence of a grant of such power in specific terms, no 
power to do acts beyond the ordinary needs of the principal's (501) 
business is to be inferred from the usc in his authorization of 
general terms of the broadest import. Thus an agent is not authorized 
to make permanent additions or improvements to the property under his 
control, or to grant any casements or licenses, or impose other burdens 
upon his principal's property. But i t  will be sufficient to bind the prin- 
cipal for contract3 by the agent that they were reasonably necessary to 
keep the property in good repair, or the business a going concern, or to 
protect the interests confided to the management of the agent. And when 
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the principal leaves the agent as his sole representative in  doing the 
business, third persons are justified in relying on his acts as to matters 
that would naturally devolve on thc principal in such a business. One 
who is put in the place of a general manager is thereby clothed with his 
powers. Since it is the agent's business to keep the business a going 
concern, he has no implicd authority to take steps for its winding up or 
to sell it out." 

Spcaking of the implied power of a general agent to make or indorse a 
bill so as to bind his principal, it was said in Unnh u. Johnson, 33 S. C. 
(3 Rich.), at p. 46 : "The usc of negotiable securities so universally pre- 
vails in trade as the means of credit that, frorn Wray7s general agency, 
his power may be inferred to make bills and notes in the defendant's 
name in payment of his liabilities in the course of business, and in like 
manner to take such securities in settlement of debts due, and to nego- 
tiate and discount them. Rut this a ~ ~ t h o r i t y  of the agent to bind his prin- 
cipal as a party to bills and notes must be restricted to such as derive a 
consideration frorn liabilities contracted by the agent in the course of 
trade, or from thc direct use and application of them for the convcn- 
iencc or necessities of the business." 

The same was held in regard to the authority of a superintendent of a 
mining corporation, in XLunrt 9). Adarns, 89 Cal., 361. 

There is evidence here that some of the handle blanks made with the 
machines sold by dcfcndant, the Crawford Company, have been srizcd 
by the plaintiff, and it claims the right to have received more of them, 
and this claim is still insisted upon, even after notice of the alleged 
agreement between its superintcndent and the Crawford Company. 

We arr of the opinion that there was evid~nce sufficient to take the 
case to the jury upon the authority of Tatem, the snpcrintrntlent, to 
make the promise of payment. 

Second. This being so, the promise, if made as allrged, was not 
within the statute of frauds, but it was an original promise founded upon 
a distinct consideration moving to the plaintiff at  the time, and was not 
simply collateral and supcraddcd to that of Wootcn & Zenignr to pay 
the debt. 

Our case falls within thc principle stated in D~ZP 11. Ltirnbpr Co., 152  
N. C., 651, where the matter is clearly stated by ,Justice Iloke, 

(502) who, quoting from the well considered case of Brnerson v. Slafer, 
63, U. S., 28, a t  p. 43, said: "Whcnever the main purpose and 

object of the promisor is not to answer for another, but to subserve some 
pecuniary or busincss purpose of his own, involving either a benefit to 
himself or damage to the other contracting party, his promise is not 
within the statute, although it may be in form a promise to pay the 
debt of another, and although the performance of i t  may incidentally 
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have the cffect of extinguishing that liability. This position has been 
sustained and applied in other cases of the same Court, notably in Damis 
v. Patrick, 141 U. S., 479, in  which i t  was held: 'I11 dctcrniining 
whether an  alleged promise is or is not a promise to answer for the 
dcbt of another, the following rules may be applied: (1) I f  the promisor 
is a stranger to the transaction, without interest in it, thc obligations of 
the statute are to be strictly upheld; (2) but if he has a personal, immc- 
diate, and pecuniary interest in  a transaction in which a third party is 
the original obligor, the courts will give cffect to thc promise. The real 
character of a promise does not depend altogether upon form of ex- 
pression, but largely upon the situation of the parties, and upon whether 
they understood it to be a collateral or direct promise.' " The position 
is also sustained by decisions in other jurisdictions, which are cited in 
the Dale case, and the general doctrine has been frequently recognized 
and approved by this Court. Deaver 11. Beaver, 137 N .  C., 241 ; Thread- 
gill v. McLendon, 76 N. C., 24; Voorhees v. Porter, 134 N. C., 591-605; 
Mason v. Wilsom, 84 N. C., 51; Whitehurst v. Hymnn, 90 N. C., 487. 

I n  Voorhees v. Porter, supra, the Court, in referring to Mason v. 
Wilson, supra, closely follows the case of Emerson v. Slater, supra, in 
its language, for i t  is said: "The doctrine there stated is that if a 
third promise the debtor to pay his antecedent debts in considera- 
tion of property placed in the hands of the promisor by the debtor for 
the purpose, which is aftcrwards converted into money, the creditors may 
recover on the promise as for money had and received, for, although, 
says the Court, the promise is in wolds to pay the debt of another, and 
the performance of i t  discharges that debt, still thc consideration was 
not for the benefit or ease of the original debtor, but for a purpose 
entirely collateral, so as to create an  original and distinct causc of 
action; and i t  is imrnatcrial, as is further said by thc Court, whether the 
liability of the original debtor is continued or not, the promise being 
an independent and original one founded upon a new consideration and - 

binding upon the promisor. . . . When the promise to pay the dcbt 
of another arises out of some new and original considcration of benefit or 
harm moving between the original contracting parties, the creditor may 
sue the promisor, whether his debtor remains liable to hini or 
not." (503) 

Thc principle is rcpeated in P ~ d e  v. Y o w ~ l l ,  156 N. C., 553, 
where Justice Allen has stated thc law upon this subject fully anti with 
apt and clear discrimination between those cases which are and those 
which are not affected by the statute of frauds. I t  is there said that if 
the prornisc is based on a considcration, and is an original obligation, i t  
is valid, although not in writing. The obligation is original if made at  
the time or before the debt is created, and the crcdit is given solely to the 
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promisor; or if credit is given on the promises of both, as principals and 
as  jointly liable, and not on the promise of one as the surety for the 
other; or if a promise is based on a new consideration of benefit or harm 
passing between the promisor and the creditor. We here reproduce the 
language of that case which bears more directly upon the evidence in  
this record : "Where the promise is for the benefit of the promisor, and 
he has a personal, immediate, and pecuniary benefit in the transaction, 
as in  Neal I ) .  Bellamy, 73 N. C., 384, and in  Dale o. Lumber Co., 152 
N. C., 653; or where the promise to pay the debt of another is all or 
part  of the consideration for property conveyed to the promisor, as in  
IIockaday v. Parker, 53 N.  C., 17; Little v. McCccrter, 89 N. C., 233; 
Deaver v. Deaver, 137 N.  C., 242 ; S~~tterfield v. Kindley, 144 N. C., 455 ; 
or is a promise to make good notes transferred in payment of property, 
a s  in  Adcock v. Fleming, 19 N. C., 225 ; Ashfo~d v. Robinson, 30 N. C., 
114, and in  Rowland 11. Rorke, 49 N.  C., 337, the promise is valid, 
although in parol. I f ,  however, the promise does not create an original 
obligation, and it is collateral, and is merely superadded to the promise 
of another to pay the debt, he remaining liable, the promisor is not 
liable unless there is a writing; and this is true, whether made a t  the 
time the debt is created or not." Citing numerous cases. 

We have evidence here which tends to show (and we must view all of 
it most favorably for the Crawford Company) that the promise, if made 
by the plaintiff, was for its benefit and advantage. The engine, boiler, 
and fittings were needed by Wooten & Renigar to manufacture the 
handle blanks or slabs, which in their turn were needed by the plaintiff 
to carry on its business; and moved by this consideration of benefit or 
profit to itself, it induced the Crawford Company to part with its prop- 
erty to Wooten & Renigar by the promise on plaintiff's part to see that 
they were paid for. I f  this be the case, the statute does not apply. 
Kanter v. Hofheimer, 88 S .  E., 60. 

It follows from this view of the matter that the court erred in not 
submitting the question as to the promise, and plaintiff's liability 
thereon, to the jury. 

Third. The question as to the right of the plaintiff to seize the 
property under claim and delivery proceedings depends upon whether 

the original mortgage of Wooten & Renigar to the Crawford Corn- 
(504) pany secured, at the time of the seizure, more than one note. The 

defendant contends that when the new notes and mortgage were 
taken from Renigar, after the dissolution of the firm of Wooteri & Reni- 
gar, the Crawford Company did not surrender the first mortgage given 
by Wooten & Renigar, while the plaintiff contends, as we understand 
their position, that i t  was given up by the Crawford Company and thc 
new notes and mortgage of Rcnigar taken in the place thereof, and, this 
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being so, that only the note for $128.76 was then secured by that mort- 
gage, and that the Crawford Company had agreed with plaintiff to trans- 
fer both the note for $128.75 and the mortgage securing it to the plain- 
tiff. I f  the first mortgage still subsisted in favor of the Cra'wford Com- 
pany and secured two notes, one of which belonged to i t  and the other to 
the plaintiff, we do not see how plaintiff can claim the possession of the 
property covered by the mortgage to the exclusion of the Crawford 
Company, both being equally interested in  it and the mortgage having 
been made to the latter company. 

Where there is only one note secured by a chattel mortgage the au- 
thorities conflict upon the cruestion as to whether a transfer of the note 
will carry the mortgage with it to the extent of conferring on the trans- 
ferce the right to sue in replevin for the property. Cobby on Re- 
plevin, sec. 186, refers to the conflict as follows: "The assignment of 
the note carries the mortgage with it, notwithstanding that i t  may not 
be a legal transfer of the mortgage. The debt and the security are in- 
separable, and cannot reside at  the same time in  different parties; and 
hi who controls the debt also controls the mortmge. I am aware - .., 
that this is a disputed question, and that Jones says, 'The mortgagee's 
legal interest does not pass by his assignment of the debt. Such as- - 
signee cannot maintain replevin in his own name for the mortgaged 
property, though he may, in the absence of any express or implied 
stipulation to the contrary, bring such action in the namp of the 
motgagee, who holds, in  such case, the legal title in  trust for such as- 
signee's benefit.' But this evidently puts the case of a single note se- 
cured by a chattel mortgage." 

We are not required in this case to select hetween thcsc conflicting 
views, as the court decided peremptorily as to the right of plaintiff to 
recover the property and instructed only upon the rule of damages as 
i t  is i n  an  action of replevin. As the casc goes back for a new trial, 
the facts may be ascertained more clearly in this respect, and a proper 
issue submitted for the finding of the jury in  regard to them. There 
was error, as above indicated, in the rulings of the court, on account 
of which a new trial becomes necessary, and i t  will extend to a11 the 
issues. 

New trial. 

Cited: Charlotte 11. Alezawler, 173 N.C. 518 (2c) ; Mereamtile Co. v. 
Bryant, 186 N.C. 554 (2c) ; Jennings 1). Keel, 196 N.C. 681 (2c) ; Coxe 
v. Dillard, 197 N.C. 346 (2c) ; Gnrren v. Youngblood, 207 N.C. 89 (2e) ; 
(Yrennett v. Lyerly, 207 N.C. 205 (2e) ; Rnlenfine v. Gill, 218 N.C. 499 

P e l .  
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( 5 0 5 )  
R. C .  RANKS AND WIFE V. R. B. LANE, SIIERIFF, ET ALS. 

(Piled 10 May, 1916.) 

Drainage Districts - Process - Injunction-Different County-Motions- 
Notice. 

Where a drainage district has been established under a valid statute, 
an injunction against the assessment provided for may not successfully be 
prosecuted in an independent action by the owner of the land in the dis- 
trict, on the ground that the statutory notice had not bern given him, the 
remedy being by motion in the proceedings instituted in the county for 
the formation of said district wherein are the records and where a proper 
reassessment may be had if the same should be lawfully required ; and the 
plaintiff may obtain his restraining order in those proceedings if he is 
entitled thereto. SembZc, notice of the motion should be served on the 
owners of land in the district as required by the statute. 

WALKER and BROWN, J.J., concurring : A L L I ~ ,  J., dissenting. 

Loflin, Dawson & Manning f o r  plaintits. 
Guion cE Guion for defendants. 

CIAILK, C. J. This is a petition to rehear this case, 170 N. C., 14. 
The action was brought by R. C. Banks and wife, the feme plaintiff 
being the mortgagee of a tract of land embraced in the "Mosely Creek 
Drainage District," against George B. Lane, the sheriff of Craven 
County, and George B. Pate, the mortgagor and owner of said tract of 
land, who was in possession, and the Mostly Creek Drainage District. 

The feme plaintiff set out her chain of title down to August, 1913, 
when she conveyed to George B. Pate and took from him a mortgage 
back to secure the purchase money. Her complaint averred that she 
and those under whom she claims had no notice served on her per- 
sonally of the proceedings for the assessment made in said drainage 
district; that said George B. Pate was insolvent, and asked a restrain- 
ing order against the collection of said assessment. 

I t  is very evident that by the expression, "those under whom she 
claims," the feme plaintiff refem to the grantors in the deeds set out 
in her chain of title, and not to Geoge B. Pate. The answer does not 
deny, but asserts, that the latter, who is in possession, has been served 
with summons in the cause. I n  our former decision we called atten- 
tion to the fact that the statute did not require that mortgagees and 
lien-holders by judgment or otherwise should be served with summons; 
that to require them to be parties would greatly increase the difficulty 
of creating these drainage districts, and they would have no interest 
to serve in the creation thereof. As was said in Drainage Comrs. v. 
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Farm Assn., 165 N. C., 701, where the point was presented, mortgagees 
and lien-holders are not required to be served with notice per- 
sonally, because "A mortgage is subject to the authority to form (506) 
these drainage districts for the betterment of the lands ernbraced 
therein. The statute is based upon the idea that such drainage districts 
will enhance the value of the lands embraced therein to a greater extent 
than the burden incurred by the issuing of the bonds, and the mort- 
gagee accepted the mortgage knowing that this was the declared public 
policy of the State." 

I n  our former opinion we held that i t  was no more necessary that 
mortgagees and other lien-holders should be consulted in  the forma- 
tion of such districts than to permit a mortgagee or lien-holder, in the 
like absence of statutory provision, to enjoin an assessment for the 
pavement of sidewalks or streets or other improvements of property. 
We said that the proceeding was in rem, and that the decree for the 
formation of the district could not be made until a majority of the 
original landowners, and the owners of three-fifths of all the land 
which will be affected, have signed the petition, and until all other 
landowners in the district are notified, and that the decree creating 
the district must be presurncd to have been regularly granted and ad- 
vertisement of notice for other persons interestcd in the land has been 
made as required by secs. 5 and 15, chapter 442, Laws 1909, and see. 1, 
chapter 67, Laws 1911. The complaint does not aver that the plain- 
tiff is the owner of the land, but, on the contrary, that George 13. 
Pate  is the owner and in possession, and does not negative that no- 
tice by publication was duly made as to all others in  interest, but 
merely avers that the feme plaintiff was not served personally-which 
is not necessary. 

The Drainage Act has been held constitutional, and the validity of 
the district laid off under it cannot be attacked collaterally. Xewby 
71. 1)rainage District, 163 N. C., 24. 

The district has been formed, the assessments made without objec- 
tion from landowners, and Laws 1909, chapter 442, scc. 37, provid~s 
that the collection of assessmcnts shall not be defeated, where the 
proper notices have been given, by reason of any defects occurring 
prior to the order confirming the final report, but that such report 
shall be conclusive that all prior proceedings were regular, unless ap- 
pealed from. This is absolutely necessary if the public are to be 
yrotccted in their purchase of the bonds put upon the market. I t  is 
to  be presumed that when the Court has rendered such final judg- 
ment and the bonds are issued there will be no interfercnce with the 
collection of the assessrncnts to pay the bondholders, but that all con- 
troversies were thrashed o~xt and settled before such final judgment. 
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Though the proceeding to create the drainage district was instituted 
before the plaintiff executed her deed to Pate in August, 1913, 

(507) yet i t  may well be that the summons, as the answer avers, was 
served on him after that date and before the final judgment 

making the assessments and directing the issue of the bonds. This is 
another reason why the motion should be made in that cause where the 
facts in regard to the proceedings are of record. 

I f  the plaintiff wishes to allege collusion between the owner of t h e  
land, Pate, and the other members of the drainagc district, whicsh she 
has not done, she ought to be allowed a day in court to do this. But 
she cannot do it in this collateral way undt- :z restraining order 
against the sheriff of the county, who has no interest, b u t  was obey- 
ing a legal mandatc of the court, for the statute puts these assessments 
upon the same basis as the levy of taxes. She must seek her remedy 
by a motion in the cause in which the judgments were entered creat- 
ing the district and confirming the assessment and directing the issue 
of bonds. I n  that proceeding are the records which will show whether 
the publication was made of notices required as to others than the own- 
ers of the land (which last alone were required to be served with 
summons), and whether there was any fraud or collusion to hcr detri- 
ment. 

On such motion being made before the clerk in that cause, the 
plaintiff can, if so advised, at  once apply to the judge to issue a re- 
straining order therein until her motion shall be passed upon, and if 
an  issue of fact is raised, this issue can be transferred to the court at 
term for trial by a jury. 

The counsel for the plaintiff seem to be aware that the records in  
that case were necessary, for they have applied on this rehearing for a 
certiorari to send up the records in that case. This motion we have 
refused because that proceeding was no part of this case, and, indeed, 
the records therein were not before us on hearing the appeal whose 
decision i t  is now sought to rehear. The authoritics are numerous 
that an injunction will not lie against an execution by an independent 
action, but that the remedy is always by motion in the cause whose 
decrees i t  is sought to impea'ch (except where fraud is alleged), and 
by a restraining order in that cause, if necessary. Par7cer v. Bledsoe, 
8'7 N. C., 221, and cases there cited, and cases since, citing that casr. 
The records to be passed upon are in that cause, and should not be 
brought into another case for examination collaterally. 

The plaintiff, therefore, has a remedy by proceeding regularly under 
a motion in that cause and by a restraining order therein if necessary. 
This will entail no disadvantage or delay upon her, for the present in- 
junction will hold until this opinion is ccrtified down to the court be- 
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low, which will then dismiss this a'ction. I n  the meantime, the plain- 
tiff can make her motion and application for a restraining order in 
that cause. 

Besides, this proceeding would be an attempt to take "two bites (508) 
at  a cherry," for if the restraining order were made permanent in 
this case the plaintiff must proceed in  the original cause to have the as- 
sessment reallotted if there has been any action taken which makes 
i t  illegal or excessive. Such reassessment could not be made in this 
proceeding, and certainly the tract of land is not entitled in  any event 
to be exempt from all assesments. The parties chiefly interested are 
the other members of the drainage district, who will have notice of 
a n y  motion in  that cause, and have opportunity to defend. Whatever 
reduction, if any, is made in that proceeding in the assessment on 
this  tract will necessarily be made up by raising the assessment on the 
owners of the other lands in that district, and they should have op- 
portunity to be heard. 

This denies the plaintiff no right if she has been wronged, and will 
cause her no delay. We send her to the proper tribunal to move in 
the action in which the assessment has been made of which she has 
complained, and she can there be fully heard to vindicate her rights, if 
any, to a reduction in the assessment. Indeed, that proceeding was 
brought in Craven County, where the records therein are to be found, 
while this collateral proceeding to question the regularity of proceed- 
ings therein is brought in Lenoir. 

The mere fact, so strongly insisted on by p1;iintiff's counsel, that 
while this assessment is only $445, all the asscssmcnts on this tract 
aggregate $2,200 on a tract of land which brought befjorc i t  was 
drained $4,000 is a matter that was doubtless considered before the 
decree making the assessment and directing the issue of bonds was en- 
tered. The presumption is that the land was benefited fa r  more than the 
amount of these assessments, or objection would have been made by Pate, 
the landowner, or by the plaintiff, as to whom notice by publication is, 
by the statute, presumed to have been given. But if there has been 
any wrong done, i t  is in that cause that the assessment should be re- 
considered and upon proper proof reduced or reaffirmed. 

Petition denied. 

WAI,ICEE, J., concurring: The original proceedings are pending in 
Craven Superior Court, and this action to enjoin the cxecution is- 
sued upon the judgment rendcrcd therein is brought in  Lenoir. The 
judge merely finds as a fact that there was no service upon the plaintiff, 
but does not find that i t  appears affirmatively on the face of the 
Craven judgment there was no such service, and for all that does appear 
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i t  may be and is very likely that the judge did not havc the original 
record beforc him at the time he madc his findings. I f  it appeared 
from the record that the plaintiff was served when in  fact she was 

not, then by all our cases on the subject the only remedy is 
( 5 0 9 )  by motion in the cause to correct the record. Doyle 71. Brown,  72 

N. C., 393; Johnson, v. Futrell,  86 N .  C., 122; Xumner 71. Sessoms, 
94 N. C., 371. The judgment is presumed to have been rendered on 
proper service appearing in  the record, until the contrary is shown. 
We cannot assumc that a court will g iw a judgment against a party 
i n  a. case where i t  appears on the face of the proceedings that there 
had been no service upon him, either actual or constructive, because 
no court can be presumed to render a void judgment. All things, on 
the contrary, are supposed to have bccn done regularly and accord- 
ing to the course and practice of the court. This being so, and i t  bc- 
ing admitted that thcre is a judgment upon which process had issued 
to subject the plaintiffs' land to its satisfaction, we must act on the 
assumption that the record will show that the court proccedcd regu- 
larly, and that it appears upon thc record that process was duly scrved 
in one form or another, and we arc not at  liberty to presume other- 
wise. This being so, the only remedy, upon reason and ample au- 
thority, for correcting the record and making it speak the truth, if 
i t  states the fact falsely, is by a motion in the cause itself for proper 
'clicf, where the court that rendered the judgment can find the fact 
for itself and enter the proper order if a mistake was committed. I f  
we should allow this to be done by an independent action in another 
county, i t  would produce confusion and unseemly conflict between the 
court rendering the judgment and some other court not having charge 
and control of the record, and it might also resnlt in injustice, as even 
the most prudent person would search only the records of Craven 
County to find what judgments are docketed there, and would not con- 
sider i t  necessary that he should search the   cords of all the coun- 
ties to ascertain if a judgment in Craven County had been impaired 
in  an independent action or proceeding brought in some other county. 
This is no hardship on the defendant in  the judgment, who alleges 
that, hc was not served with process, as when the motion is made in 
the proper court to correct the judgment or set i t  aside the court has 
the jurisdiction, upon application, to stay the execution which has 
been issued thereon, by a supersedeas or injunction, until the matter 
can be fully heard, thc facts found in the orderly way, and the proper 
relief administered, if there has been irregular action by the court in  
the respect complained of by the petitioner. There is not the slightest 
danger of the plaintiff losing her land, or being prejudiced longcr by 
the judgment condemning i t  to the payment of the assessment, if she 
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will proceed with reasonable diligence in the manner indicated. Each 
court is the keeper of its own records, a i d  earl and will, on proper ap- 
plication, anlend them so that they will actually speak the truth, and 
not merely import verity, which in law they do. 

BROWN, J., concurring: When this case was first before us, I, (510) 
with the othrr members of the Court, was under the impression 
that service of the summons in the drainage proceedings was made on the 
mortgagor Pate, and that he owned the land subject to the mortgage to 
Mrs. Banks at  the time the drainagc proceeding was commenced. 
Upon further investigation, i t  appears that when that proceeding was 
commenced. Mrs. Banks had not sold the land. and that the relation 
of mortgagor and mortgagee did not then exist between her aud Pate. 
I t  appears now by the judge's findings that no service of thc surnir~ons 
was ever made on either Mrs. Banks or Pate. I t  sufficicntly appears, 
however, that the lands t h m  belonging to plaintiff, formerly Florence 
Spivy, were set out and embraced in said drainage proceedings a d  
were duly assessed in her name as onc of thc landowners within said 
district. 

The drainage proceeding is placed in the county of Craven a rd  
this action is pending in  the county of Lenoir. I am of opinion that 
plaintiffs are entitled to relief, but that they should seek it by motion 
in  the cause, to  be made upon notice in the drainage proceeding pend- 
ing in Craven County. 

I admit that Bowman v. Ward, 152 N. C., 602, is an apparent au- 
thority for the position that plaintiffs can seek such relief in an in- 
dependent action, but in that case it appeared affirmatively upon thr 
face of the record that no service was made either personally or hy 
publication. I n  this case i t  does not appear affirmatively upon the 
face of the drainagc proceedings that plaintiff was not made a party 
by service of summons or by publication. Those proceedings are not 
before us. I t  only so appears hy the findings of the judge. 1 think 
this case, therefore, comes within what is held in Pocxrd v. Alexander, 
64 N. C., 69. 

This is especially true in a case like this, which is not an action in 
personam, but one in rem. The land is sued and not the owner. No 
personal judgment is rendered against the owner, but the judgment 
condemns the l a r d  to pay the assessment. 111 the drainage proceed- 
ings the land is described and identified doubtless by the name of the 
owner. A11 the other owners have a personal interr~st in maintaining 
the integrity of the asessment. If the plaintiff is requircd to make 
her motion in  the drainage proceedings, she is put to no disadvantage, 
and all the other landownem will be represented. 
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As pointed out by the Court, she is entitled to an injunction to be 
issued by a Superior Court judge in that proceeding, as ancillary 
thereto, to stop the sale of her lands until the matter can be heard. 

I n  this particular case I think this method of proceeding is more 
conducire to a proper administration of justice than an independent 
action. 

(511) ALLEN, J., dissenting: I agreed to the former opinion because 
I understood from the oral argument it was conceded that process 

had been served in the drainage proceeding on Pate, the mortgagor in 
possession; but I find on the rehearing not only that it was not intended 
to make such an admission, but also that this is not the fact, and while 
disposed to sustain proceedings for the drainage of swamp lands, 
which tend to improve the public health and add to the wealth of the 
State, I cannot give my assent to the doctrine that a court of equity is 
without power to restrain the sale of land under a judicial proceeding 
when neither the owner of the land nor anv one under whomshe claims 
has had a day in court, or has been served with process personally or 
by publication. 

I do not believe it has ever been so held before, and the citation of 
one authority in support of the position (Parker v. Bledsoe, 87 K. C., 
221)) in which the summons was served, an answer filed, and judg- 
ment rendered for the amount admitted to be due, leads to the conclu- 
sion that the ruling is without precedent. 

What are the facts? 
The land of the plaintiff, Xrs. Banks, was advertised for sale by 

the sheriff of Craven County on 1 February, 1915, to satisfy an as- 
sessment alleged to have been levied in a certain drainage proceeding, 
and this action was then commenced to restrain the sale upon the 
ground that no process was served on the plaintiff in the drainage pro- 
ceeding, and that the assesment was therefore void. 

u, 

A temporary restraining order was issued, and after several con- 
tinuances i t  came on for hearing, the sheriff and the drainage dis- 
trict being parties and represented, and the plaintiff filed affidavits in 
support of their allegations; but his Honor, not content with this, re- 
quired the original papers in the drainage proceeding to be brought be- 
fore him "in order that the court may determine the question of 
service as bearing upon the validity of the assessment above men- 
tioned, lack of service having been pleaded, as a ground for injunctive 
relief against said sale.'' (See order, record, pp. 11 and 12.) 

His  Honor, then, having before him the affidavits and the original 
papers in the drainage proceeding, found the following facts: ('And 
at this hearing; the   la in tiffs having denied that any personal service 
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has ever been made upon them or upon any of those under whom thcy 
claim, and having filed affidavits accordingly, and having denied that 
any proper and legal service of any kind has ever bern made upon 
them or upon any of those under whom they claim, and thc dcfentlants 
having offered before the court nothing tending to prove that personal 
service has ever been made upon the plaintiffs or cithcr of them, or any 
one under whom thry claim, and having offered nothing lo show 
that servicc of any nature has w r r  been made upon the plaintiffs, (512) 
or either of them, or any of those under whom they claim, and the 
defendants claiming that the status of this cause and thc drainage laws 
of the State of North Carolina pleaded eliminate thr necessity of 
service in order that said land may be assessed; the court finds as a 
fact for the purpose of this hearing that no personal servicc ha3 ercr 
been madc upon either of the plaintiffs or any of thaw under whom 
they claim, and finds that no service of publication has bcen properly 
made so as to authorize the said assessment against the said land, 
holding hereby that the assesrnent against the said land is invalid for 
the want of service upon the landowners and for lack uf opportunity 
to be heard in court." 

These findings have not been disturbed, nor was the exception filed 
that they were not supported by evidence, and in, / h e m  is i h ~  jrndirig 
/hat n ~ i t h e r  t h ~  plaintijS nor  any o m  under w h o m  S A P  rlnirvw wtrs 
served wi th  prowss, p ~ r s o n a l l y  or b?y pcblicafion, in fhr d r a i n u p  pro- 
reeding; and as the mortgagee claims under the mortgagor, this is a 
finding of fact that neither the mortgagee nor thc mortgagor was s r r d .  

This is the record, and, as i t  seems to me, we ought not to give a 
narrow construction to the findings and one diffcrcnt from thcir legal 
effect, when we know from the agreed return to the c ~ r l i o r o r i ,  which 
counsel on both sides assumed would issue as a matter of course, that 
if the term ((nor any one under whom she claims" does not include thr  
mortgagor it is hwause thc final judgment in the drainage proceeding 
was entered in 1912 and the mortgage was not executed until 1913, so 
that it was impossible for the mortgagor to have bcen served, hecansc 
the mortgage was not in existence until after the proccctling was con- 
cluded. 

We should either refusc to consider this agreed statement of coun- 
sel and give to thc language ((nor any one under whom she claims" 
its legal effect, and say it includes the mortgagor, or we should c o ~  
sider i t  and say that Pate was not servcd because he executed the 
mortgage after the drainage proceeding was at an end. 

I f  there was no service of process, personally or by publication, or1 
the plaintiff or on any one under whom she claims, in the drainage 
proceeding, is the plaintiff entitled to restrain the sale of her land? 
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I think so, and that the case of Hou~mur~ v .  Ward, 152 N. C., 602, in 
which the opinion was written by Associate Justice Brown for a unani- 
mous Court, is an authority directly in point. 

I n  the Ifowman case the land of the plaintiif was advertised for sale 
under execution, and an independent action was brought to restrain the 

sale upon the ground that there had been no service of process 
(51 3) on the plaintiff in the action in which the judgment was rendered, 

and it was held that the plaintiff was entitled to injunctive relief. 
The Court said: "The plaintiff sues to restrain the selling of her 

land under execution upon a judgment rendered by a justice of the 
peace and docketed in  the Superior Court of Henderson County. 
. . . No service of the summons or of the attachment has ever 
bren madc, either personally or by publication, and no publication 
made. . . . His Honor denied the injunction upon the ground 
that the proceeding was void on its face. We agree with him that the 
judgment is void, because i t  appears affirmatively upon the face of the 
record that no service, personally or by publication, has cvcr been 
made, either of the summons or attachment. . . . We think, how- 
ever, his Honor should have restrained the sale, as the plaintiff is en- 
titled to have the question finally determined as to the liability of her 
land for the judgment, and not be made to take the chancc of losing 
it by forced sale under execution. I f  her land is liable for the judg- 
ment she should have the opportunity to pay i t  after a judicial detcr- 
mination." 

There is no intimation in  the opinion that the plaintiff ought to 
have proceeded by motion in  the original action, as is now suggested 
in the opinion of the Court; and why should she do so? If she has 
not been made a party to that proceeding by the service of process, 
w11y should she be compelled to make hcrself a party by moving 
therein, instead of requiring those interested in the proceeding to issue 
process against her, if they wish to bind her land? 

I have felt constrained to express my views because on this record 
the land of the plaintiff, which she has sold for $4,000 on a credit, 
since thc asscssmcnt was made and without knowledge of it, has been 
asscmed $2,293.60, when she has had no day in court and no oppor- 
tunity to be heard; and this is not only a confiscation of her property, 
but i t  is subversive of the constitutional guarantee that no onc shall 
be deprived of his property "but by the law of the land." 

Cited: Lmry a. Comrs., 172 N.C. 27 (d) ; Lumber Co. 11. Comrs., 
173 N.C. 119 (d)  ; L u m b ~ r  Co. 11.  Comrs., 173 N.C. 121 ( j )  ; Comrs., 
I ) .  Spencer, 174 N.C. 38 (c) ; Man% u.  Mann, 176 N.C. 375 ( j )  ; Pate v. 
Ranks, 178 N.C. 140, 141 (c) ; Forms Go. a. Comrs., 178 N.C. 667 (c) ; 
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INSURANCE Co. v. REID. 

I 
1 Qaviness v. I lun t ,  180 N.C. 386 (c) ; Daugherty v. Comrs., 183 N.C. 152 

(c) ; Xcott Register Co. v. Ilolton, 200 N.C. 480 (c) ; Newton v. Chason, 
1 225 N.C. 207 (c). 
I 

I STVYVESANT INSURANCE COMPANY v. J. P. REID ET AL. 

(Filed 10 May, 1916.) 

1. Insurance, Fire-Policy Contract-IntcntChattel Mortgages. 
Where a dealer in pianos insures all the pianos in his building not to 

exceed a stated amount, "whether rented, leased, loaned, or on install- 
ment," with provision that "in case a purchaser does not carry insurance 
the policy is extended to cover such piano," and one of these pianos is 
destroyed while in the possession of a purchaser under a contract reserving 
title in the vendor, amounting, in effect, to a mortgage or conditional sale, 
the relationship between the vendor and purchaser will be regarded as  
that of mortgagee aud mortgagor; and the law, looking to the intent of 
the partirs and not to the form of the policy contract, will construe it to 
cover the interest of the mortgagee in the piano thus destroyed. 

2. Same-Mortgagor and Mortgagee-Insurable Interest-Subrogation. 
Either the mortgagee or the mortgagor may insure his separate interest 

in the mortgaged property for his own sole benefit; and where the former 
has done so a t  his own expense, without imposing any obligation on the 
mortgagor in that respect, and without reference to the latter's interest, 
he may collect the insurance to the extent it impairs the value of the 
mortgage security; and where the mortgagor has assumed the risk of loss 
or damage, under his contract of purchase, the insurer, having paid the 
loss, is subrogated to the rights of the mortgagee; and a writing obtained 
by the insurer from the mortgagee to that effect, and assigning his interest 
to the insurer, is valid and enforcible. 

CIVIL ACTION tried on appeal from a justice's court and upon (514) 
case agreed, before Jusfice,  J., a t  Spring Term, 1916, of GASTON. 

The relevant facts, as shown in the case, are as follows : 
1. O n  o r  about 23 September, 1913, upon authority duly given him 

by the defendants, Joseph S. Wray  executed a contract for  the pur- 
chase of a Stieff piano, a copy of which contract i s  hereto attached, 
marked "Exhibit A." 

2. Tha t  thereupon Charles M. Stieff delivered to the defendants the 
piano described i n  said contract. 

3. Tha t  the defendants paid the installments called for by said con- 
tract except the last three of $50 each. 

4. Tha t  on or about 22 May, 1914, the said piano was destroyed by 
fire while i n  the possession of the defendants. 
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5. That on or about 1 April, 1914, Frederick P. Stieff, trading as 
Charles M. Stieff, successor to Charles Stieff and Frederick P. Stieff, 
trading as Charles M. Stieff, entered into an  insurance contract with 
the plaintiff, a copy of which is hereto attached, marked "Exhibit B." 
This insurance policy was taken out by the firm of Charles M. Stieff, 
at  its own expense, and without any agreement with the defendants, 
and the defendants paid no part of the premiums therefor. 

6. That after the said piano was destroyed by fire the plaintiff paid 
to Frederick P. Stieff, trading as Charles M. Stieff, the sum of $150, 
due by reason of said insurance contract, and in consideration there- 
for the said Stieff duly executed the subrogation receipt and the as- 
signment, copies of which are hereto attached, marked respectively 

"Exhibit C" and "Exhibit D." That the contract referred to as 
(515) "Exhibit A" was in form of a conditional sale, retaining title in 

Charles M. Stieff till payment of the purchase price and closing 
with the following stipulations on the part of the purchaser: "And I 
further agree to bear all loss in  case of fire." 

The insurance policy referred to (Exhibit B) was a contract in- 
suring Frederick P. Stieff, trading as Charles M. Stieff, against all 
drect loss or damage by fire to an amount not exceeding $25,000, etc., 
on pianos and organs, cte., rented, leased, loaned, etc., or on install- 
ment, or which they have for sale, while contained in any building, 
sheds, piers, wharves, etc., or in  transportation, etc., and containing 
further provision: "It is understood that in case a purchaser does not 
carry insurance the policy is extended to cover such piano." 

The Exhibits C and D referred to are as follows: 

Received of the Stuyvesant Insurance Company, by the hand of 
J. S. Frelinghuysen, general agent, tlic sum of $150, being in full of all 
claims and demands for loss and damage by fire on 22 May, 1914, to 
the property insured by Policy No. 55384, issued at the J. S. Freling- 
huysen agency of said company, and in consideration of such pay- 
ment the undersigned hereby assigns and transfers to the said com- 
pany each and all claims and demands against any person, persons, 
or property arising from or connected with such loss or damage (and 
tho said company is subrogated in  the place of and to the claims and 
demands of the undersigned against said person, persons, or prop- 
erty in  the premises) to the extent of the amount above named. 

FREDERICK P. STIEFF, 
Truding as  Charles M. Xtieff. 
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I n  consideration of $150 paid to him by the Stuyvesant Insurance 
Company, Frederick P. Stieff, successor to Charles Stieff and Fred- 
erick Stieff, trading as Charles M. Stieff, sells, assigns, and transfers 
to the Stuyvesaxt Insurance Company and its assigns, without recourse 
on him, the contract of which the annexed is a copy, together with all 
claims for the balance due on the indebtedness represented by it. 

FZEDERICR P. S T m ~ ~ ,  [SEAL] 

T r a d i n g  as Charles $1. X t i e f .  

Upon the facts as stated there was judgment for defendant, and 
plaintiff excepted and appealed. 

Charles W. T i l l e t f ,  Jr. ,  for plaint$'.  
iVan,gum & W o l t z  for defendant. 

HOKE, J. ,  after stating the case: Tt is well recognized that a (516) 
mortgagee and mortgagor may each insure the mortgaged prop- 
erty for his own benefit, and where a mortgagee has taken out such in- 
surance at  his own expense, without stipulations in favor of the mort- 
gagor or conditions of any kind imposing an obligation or duty on the 
mortgagee to protect the property for the mortgagor's benefit, such mort- 
gagee, in case of loss of the property by fire or damage thereto, is not 
acconntable to the mortgagor for the amount collected from the in- 
surance company, either on the debt or otherwise. L ~ y d e n  v. Lnw-  
rence, 79 N .  J. L., 113; Ins. Go. v. Woodbur.y, 45 Me., 447; Fire: Ins. 
Po. 71. B o n d ,  48 Neb., 743; Gillespir v. Ins. Co., 61 W. Va., 169; Ins. 
Co. 7). Ins .  Co., 55 N. Y., 343; 1 Jones on Mortgages (4  Ed.), sec. 420. 
I n  Ins. Co. v. Woodbury  the principles referred to are stated as follows : 

a. I f  a mortgagee insures his own interest without any agreement 
bctwccn him and the mortgagor, and a loss accrues, the mortgagor is 
not entitled to any part of the sum paid on surh a loss to be applied 
to the discharge or reduction of his mortgage debt. 

h. When the mortgagee effects insurance at the request and cost 
and for the benefit of the mortgagor as well as his own, the mortgagor 
has the right in case of loss to have the money applied in discharge of 
his indebtedness. 

And i t  is further held by the great weight of authority that where 
the mortgagee has taken out insurance on the mortgaged property 
for his own benefit, paying the premiums therefor himself, and with- 
out agreement with mortgagor or stipulations or conditions, as stated, 
imposing a duty to protect in that way the mortgagor's interest, the in- 
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surance company, in  case of loss, on payment of the policy, and satis- 
faction of the debt, is entitled to be subrogated to the rights of the 
mortgagee, and it would seem that, on payment of the policy, satisfy- 
ing the debt in part, the right would arise pro tanio, subordinate, how- 
ever, to the claim of the mortgagee for any unpaid balance. Carpen- 
t ~ r  v. Providence, etc., Tns. Go., 41 U. S., 495; Baker v. Monumenfal 
Assn., 58 W. Va., 408 ; Leyden v .  Lawreme, 79 N. J. I,., 113 ; I n s .  Co. 
1). Woodruff,  26 N. J .  L., 541; Uonore v. Lamar Fire Ins. Co., 51 Ill., 
409; P h a n i x  Tns. Co. v .  Rank ,  85 Va., 765; F o ~ e s f  Oil Co. Appeal, 
118 Pa. St., 138; 4 C'ooley Ins. Benefits, p. 3915; May on Insurance, 
see. 449 ; 1 Jones on Mortgages, see. 420. 

I n  Cooley7s Insurance Briefs i t  is said: "It is the general rule that 
where the intwest of a mortgagee is separately insured for his own 
benefit, and a loss occurs before payment of the mortgage, the under- 
writers are bound to pay the amount of such debt to the mortgagee, pro- 

vided it dpes not exceed the insurance, and arc thereupon entitled 
(517) to an assignment of the debt from the mortgagee, and may rc- 

cover the same from the mortgagor. The payment of insurance 
by the underwriter does not, in such case, discharge the mortgagor from 
the debt, but only changes the creditor. I n  Jones on Mortgages the 
same position is thus stated: "In the first place, it is tho undisputed 
doctrine of all the cases that the mortgagor himself can claim no benefit 
from such insurance. The question in dispute is whether, upon payment 
of the loss under such a policy, the insurer shall be subrogated to the se- 
curity held by the mortgagee, or whether he may, after having collected 
the insurance money, proceed to collect the mortgage debt from the 
mortgagor, and the property mortgaged. 

The general rule and the weight of authority is that the insurer is 
thereupon subrogated to the rights of the mortgagee under the mort- 
gage. This is put upon the analogy of the situation of the insurer 
to that of a surety. The mortgagor and mortgagee have each an in- 
surable interest. I f  the mortgagee obtains insurance on his own ac- 
count, and the premium is not paid by or charged to the mortgagor, the 
latter cannot claim the benefit of a payment of the policy; but the in- 
surer is entitled to be subrogated to the claim of the mortgagee and 
may recover upon the note." And in Leyden v.  Lawrence, mpm, it is 
held: "That a mortgagee of real estate has an insurable interest 
therein, and when he insures the property a t  his own expense and 
solely for his own benefit, the insurer, if obliged to pay a loss occa- 
sioned by injury to the property, may be subrogated pro tanlo to the 
rights of the mortgagee under the mortgage. (2 )  When the insurance 
has been taken by the mortgagee of real estate a t  the expense and for 
the benefit of the mortgagor as well as for his own protection, the 
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mortgagor, i n  case of loss, is entitled to have the avails of the policy 
applied for his benefit towards the discharge of the indebtedness." 

Under our decisions the claim of the insured in this case was, in 
effect, and for most purposes, a chattel mortgage, liancaster v.  Tns. Co., 
153 X. C., 285, and a proper application of the foregoing principles 
is, in our opinion, against the conclusions and judgment of his Honor 
below. 

While the insurance policy carried by the Stieff Company for 
$25,000, covering all pianos, etc., situate in this company's buildings, 
etc., "whether rented, leased, loaned, or on installment, and when kept 
for sale," might have justified a recovery for the full value of an in- 
strument so situate, the right in  some of the instances mentioned gro;w- 
ing out of the relationship of bailec on the part of the Sticffs and 
imposing on the company the obligation to take reasonable rare of 
the property committed to their keeping, when an instrument was sold 
and taken by the purchaser into his own possessiori and control 
under a contract of this character, the rclationship, by the terms (518) 
of the policy, became, in effect, that of mortgagor and mortgagec, 
and the rights and liabilities of the ~ a r t i c s  in reference to the insurance 
money &st be determined by tha principles applicablc to that re- 
lationship. True, the language of the policy is that "the same is 
extended to cover the piano," but the question does not depend so 
much on the form in which the stipulation is expressed, but rather 
on the intent of the parties and the nature of the obligations assumed. 
Angel1 on Fire Ins., see. 59, p. 108, and note 2. 

As to the piano sold and delivered to the purchaser, the Stieff Com- 
pany, in the absence of some arrangement with the mortgagor or some 
obligation growing out of the relationship between them, could only in- 
sure the propcrty in reference to their inter& in it, that is, against 
loss or damage by fire to the extent that the same diminished the value - " 

of their security. And on the facts in evidence showing that the mort- 
gagee insured on his own account, paging the prclmiums himself, 
and without reference to the rights and interests of the mortgagor in 
the propcrty or any agreement with him concerning it, it must be held 
that the mortgagor has no claim to the insurance money and no pro- 
tection from plaintiff's right of subrogation arising by reason of its 
payment, a position that derives force, we think, from the stipulation 
also appearing in the contract of sale: "That the purchaser is to bear 
all loss in case of fire." 

We do not understand that the cases to which we were more espe- 
cially cited by counsel, of Home I n s .  Co. 11. Baltimore Warehouse Co., 
93 U. S., 527; Lucm 11. Ins. Go., 23 W. Va., 258; Lockhart 11. Cooper, 
87 N. C., 149, are in conflict with these principles. They were cases 
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upholding the right of a warehouseman or merchant, acting in part as 
such, to recover the entire value of the property destroyed by fire, not 
exceeding the sum insured, where the policy insured goods or mer- 
chandise in  their keeping and control, either their own or "held by 
them in trust" or "on commission," the recovery to be held by the ware- 
houseman to the extent of his interest and the remainder in trust for 
the owner. The claimant, as bailee, i n  control and care of the prop- 
erty destroyed, had a right to insure the property to the extent of its 
insurable value, and was allowed to recover because it contemplated 
and was taken out for the purpose of protecting the owners as well 
as himself. But the position does not apply to our case where, as 
stated, the mortgagec, without any agreement with the mortgagor and 
having no care or further control of the property, insures the same 
a t  his own expense and for his own benefit. 

The case of hkg  o. Xlufe Xufual  Fire Ins. CO., 7 Gushing; 1, to which 
we were also cited, may not be allowed to affect the result. 

(519) That was an action at  law in which a mortgagee, holding a dcht 
thus secured for $400, sued on an insurance policy of $300, and 

payment was resisted because of a demand by the company that plaintiff 
assign them his security. The right of subrogation, or the extent of it, 
was not presented in that action, nor could it be finally determined 
therein, and the Court very properly held that the plea of the company 
was no valid defense. To the extent, however, that the opinion givcs 
countenance to the position that the right of subrogation could in no 
event arise, even on payment of the mortgagee's debt, it is, as stated, 
contrary to the great weight of authority, and may not be considered 
authoritative on the facts presented in  the record. 

There is error in  the judgment, and, on the facts as agreed upon, 
there must be a judgment for plaintiff. 

Reversed. 

Cited:  Butts v. Sullivaa, 182 N.C. 132 (Ic)  ; Bank: v. Bank, 197 N.C. 
71 ( I d ) ;  Bryan v. Ins. Co., 213 N.C. 396 (lc,  2c). 
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EVA S. TORREY v. D. FRANK CSNKON. 

(Filed 10 May, 1916.) 

1. Contracts-Interprctalion-Uphold Validity-Favor of Promisee-Ad- 
vantage of Wronged Party. 

Where the langnage of a contract renders it of doubtful meaning it 
sl~ould be interpreted so as lo  uphold the wrilincr, and in a mariner most 
bel~cficial to the promisee and to prevent the promisor from taliinq advan- 
tage of his own wrong, when such matters are involved :md may rrason- 
ably he considered as arising from the expressions wed. 

2. Same-Compromise-Terms as to Validity. 

A writing executed in consideration of co~uprornise of an action at law 
prorided that the defcnd:mt should pay the plaintiff and her attorneys 
a certain sum of rnoncy, each, and a staled sum monthly to the plaintiff 
for a period of five years, with further provision that should the defendant 
fail to perform any of the obligations required of him the agreement shall 
be roid. The defendant pnid the plaintiff and her attorney two of the 
monthly payments, and then failed to pay any further, and it is Held ,  
that by correct interpretation the contract was contemplated to become 
void at  the option of the plaintiff, the promisee, arid vi-as otherwise valid 
and enforcible bg her. 

CIVIL acTroN heard upon demurrer by Webb, J., at the Fall Term, 
1916, of MECIILENBURG. 

This is an action oh the following contract: 

This agreement, entered into by and between Miss Eva S. Torrey 
and D. Frank Cannon, witnesseth: 

Whereas a certain suit has been brought in the Superior Court 
of Meckleriburg County by Miss Eva S. Torrey v. D. Frank (520) 
Cannon, and said action is now pending in said court; and 
whereas the said parties, plaintiff and defendant, have agreed on terms 
of conlprornise between thcmselvcs, the terms of said compromise being 
that the said D. Frank Cannon shall pay to Miss Eva S. Torrey the 
sum of $100 in cash and $10 per week for every week hereafter, the first 
payment of $10 to be made on the 5th day of October, A. D. 1914, and 
$10 to  be paid on every Monday thereafter for the term of five (5) 
years; and the said D. Frank Cannon is to pay the sum of $150 to David 
B. Paul and Stewart & McRae, attorneys for Miss Eva S. Torrey in said 
action, and that said Eva S. Torrey, at  the October term of Superior 
Ctourt of Mecklenburg County, is to take a nonsuit in the case now 
pending against the said D. Frank Cannon. 

Tt is understood and agreed that in the event that said D. Frank 
Cannon shall fail to comply with any of the terms of the above agree- 
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ment, or shall fail to pay any installment when same shall become 
due, this agreement shall become null and void and of no effect; and 
if the said D. Frank Cannon shall fail to pay the said attorneys the 
sum of $500 as attorneys' fees, then this agreement shall be null and 
void and of no effect. 

This 25 Scptember, A. D. 1914. D. FRANK CANNON, [SEAL] 

EVA S. TORREY, [SEAL] 

Witness : A. A. KEENEB. 

The complaint alleges the execution of the contract, the perform- 
ance of all the conditions of the contract by the plaintiff, thc payment 
by the defendant of $100 and two weekly installments as provided 
therein, and the refusal of the dcfendant to make furthcr payments 
and his renunciation of the contract. 

The defendant demurred to the complaint on the following grounds: 
1. That the said complaint does not set forth a cause of action 

against the defendant, for that i t  appears from the face of said com- 
plaint that the dcfendant has failed and refused to comply with the 
terms of the contract therein sued on, and utterly rcpudiated the same; 
and i t  furthcr appears from the face of said complaint that, upon such 
failure or refusal and repudiation on his part, the entire contract sued 
on shall become null and void and of no effect. 

2. That i t  appcars from the face of said complaint that the contract 
sued on in this case was null and void and of no effect prior to the in- 
stitution of this action, by reason of the fact that the defendant had 
failed and refused to comply with the terms thereof, and had repudiated 
the same, thereby rendering i t  null and void and of no cffect. 

The demurrer was overruled, and the defendant appealed. 

( 521 )  E. R. Preston, Duckworth d2 Srnith for plaintiff. 
J. D. McCaJl and Cansler d2 Gander for defendant. 

ALLEN, J. The position of the defendant that he can rcndcr the 
contract he has executed void and of no effect by refusing to perform 
its stipuluations violates well settled rulcs generally applied in the con- 
struction of contracts. 

I t  is presumed '(that when parties make an instrument the intention 
is that i t  shall be effectual, and not nugatory" ( H u n t e r  v. Anthorcy, 53  
N. C., 3851, and acting on this presumption, if the contract ('is sus- 
ceptible of two meanings, one of which will destroy i t  or render it in- 
valid, the former will be adopted so as to uphold the contract" (9  
Cyc., 586;  2 Pago Cont., see. 1120; 6 R. C. I,., 839), and "a promise 
which is made conditional upon the will of the promiser is generally 
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of no value, for one who proniises to do a thing only if it pleases him 
to do i t  i s  not bound to perform it at all." 9 Cyc., 618. 

Again the construction is usually adopted, other things being equal, 
which is most beneficial to the promisee. 6 R. C. L., 854; Kendrick. 11. 

L i f e  Ins. Co., 124 N. C., 320. In the case cited the Court says: "Jn 
Hofman v. Ins. Co., 32 N. Y., 413, the rule is laid down by the New 
York Court of Appeals as follows: ' I t  is a rule of law, as well as of 
ethics, that where the language of a promisor may bo understood in 
more senses than one, i t  is to be interpreted in the sense in which he 
had reason to suppose it was understood by the promisee. P o f t ~ r  v.  
Ins. Oo., 5 Hill, 147, 149; Bar7ow 1). S c o l f ,  24 N. Y., 40.' I t  is also 
a familiar rule of law that if it be left in doubt, in view of the general - 
tenor of the instruincnt and the rc.lations of thtx contracting parties, 
whether given words were used in an enlargrd or a restricted sense. other - 
things being equal, that construction should be adopted which is most 
beneficial to the promisee. Cokc Lit., 183; Bacon's Law Maxims, Tcg. 3 ; 
Doc 1 1 .  D i ~ o n ,  9 East, 16;  Xcrroin  1). Stonc, 2 Cowan, 806." 

I t  is also a rule running through the administration of the law 
that one cannot take advantage of his own wrong (6  R. C. L., 932)) or, 
as expressed in Bnzith v. G u g e r f y ,  4 Barb., 621, "Undoubtedly a party 
cannot take advantage of the nonperformance of a condition if such 
nonperformance has been causcd bf himself." 

I f  these principles are properly applied, the contention of the dc,- 
fendant cannot be sustained, because i t  would give a construction to the 
contra'ct against the promisee; i t  would enable the defendant to profit 
by his own breach of the contract, and i t  would destroy and render of 
no legal effect a solemn contract entered into for the compromise and 
settlement of important litigation. 

I f  the defendallt could refuse to pay after two wet,ks and avoid (522) 
the contract, be could do so before making any payment, and a 
contract presumably entered into in good faith and to protect the rights 
of the parties would have no binding force or legal effect. 

I f  the parties intended such a result, they ought to have stipulated 
that the contract could be terminated at  the will of either party. 

What, then, is the meaning of the provision that tho "agrrement 
shall be null and void and of no effect" upon failure of the d e f ( d m t  
to comply with any of the terms of the agreement? 

Keeping in mind that the construction should be in favor of the 
promisee, that the defendant ought not to be allowed to take advantage 
of his own nonperformance of the contract, and that the contract 
ought to be so construed that i t  may be operative, clearly the terms 
"shall become null and void and of no effect'' mean at the option of 
the plaintiff, the promisee. 
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The case of Bryan, 21. Bancks, 4 Barn. and Ad., 402, seems to be di- 
rectly in point. A lease for coal lands provided that it should be void 
to all intents and purposes if the tenant should cease working two 
years at any time, and it was held upon ceasing to work two years 
that the lease was not absolutely void, but only voidable at the option of 
the lessor. All the judges wrote opinions. 

Abbott, C. J.: "I am of opinion that the legal effect of this instru- 
ment is that i t  is voidable a t  the election of the landlord." 

Basley, J.: "I am of opinion that the true construction of the pro- 
viso in this lease, 'that i t  shall be null and void to all intents and 
purposes upon a cesser of two years,' is that it shall be voidable only 
at  the option of the lessor, and that it does not lie in the mouth of 
the lessee, who has been guilty of a wrongful act in omitting to work 
in pursuance of his contract, to avail himself of that wrongful act, and 
to insist that thereby the lease has become void to all intents and pur- 
poses." 

Holroyd, J.: "The tenant cannot insist that his own act amounted 
to a forfeiture." 

Best, J.: "I take it to be an universal principle of law and justice 
that no man can take advantage of his own wrong. Now, it would be 
most inconsistent with that principle to permit the defendant to pro- 
tect himself against the consequences of this action by afterwards set- 
ting up his own wrongful act at a former period." 

I n  Hughes v. Palmer, 115 E. C.  L., 405, Byles, J.: "There are 
cases innumerable to show that 'void' may mean 'voidable' or 'void,' 
a t  the election of the party contracted with, where otherwise the wrong- 

ful act of the other party would put an end to the covenant." 
(523) I n  Malins 2:. Freeman, 6 Scott, 191, an act of Parliament was 

considered which authorized auctioneers to demand payment of 
bidders, and provided, "upon neglect or refusal to pay the same such 
bidding shall be null and void to all intents and purposes," and Tindal, 
C. J., says: "If we hold this to mean that the sale shall be voidable at  
the option of the vendor, I think we do all the act requires." I n  the last 
case Bryan v. Bancks is approved. 

We are, therefore, of opinion, upon reason and authority, that the 
judgment must be sustained. 

Affirmed. 

Cited: Dry-Kiln Co. v. Ellington, 172 N.C. 456 (c) ; W~llington v. 
' T ~ n t  Co., 196 N.C. 751 (c). 
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( li'ilrd 24 Mag, 191 6. ) 

1. Appeal and Error-Service of Case-One Exception->totion t o  Dismiss. 

Scrrice of appellant's case on appeal is nnnecessarg when there is only 
one exwl~tion taken and the judgment itself is c s c ~ p l c d  to;  and a motion 
in the Supreme Court to dismiss for the Sack thcwof will be denied. 

2. Courts-Jurisdirtion-Special Appearance-Waivrr. 

A defect of the jurisdiction of the court as  to the person may bc wui\etl 
by his molion asking for relief upon the merits of the case, the practicar 
being for the niorant to slwcially appmr and more to clisrniss for the li1c.k 
of the conrt's jnrisdication, and, if this is cleliid, e x i ~ p t ,  and then l?lead 
to the merits or d twur  in the trial court. 

3. Same-Permission to Plead-Merits. 
Whrre a defendant aqainst whom a judgment has bccn obtained mores 

the court to set i t  aside for want of ser\riccl upon him, and further st:rtrs 
in his motion that it  is alwn the ground "of irreg1ilaritic.s and illegalities," 
and obtains leare to lilt. an ans\ver to the ~neri ts  of the cause, he will he 
deemed to linre waived objection to 11-111 allcgc'tl tlefect in the jnrisdiction 
of the c>ourt. 

4. Judicial Sales-Tax I~icns-Ii"orec1osure-Deed Vr7cr?ted--l'leadi11gs- 
budgnimts. 

Whcm. u salr of 1:inds has bwn ordered by the caonrt, a t  the snit of the 
cwinty, to s:~tisfy $1 lien thcreori for t a x ~ s ,  which has been matk and tlie 
lands conveyed to the purchaser, and thereatter, on motion of the owner, 
the salc and the clred have b ( ~ n  s r t  aside, but not the order of salr, v i t h  
leave givon the n~ov;mt to file an answer, i t  is error for the court a t  a 
subscqncmt term to cfi'ect~late th r  dred because tlie answer had not been 
filrd in the 1ii11e prescribed, for the answer would have been nnarailing 
a t  tlic time in the face of the order for the sale of the property. 

5. Appeal and  Error-Jndglnents-,Judicii~l Sales-Tau Liens-Courts- 
Jnnocent Purchaser. 

Where a salr of Sand has bwn made and a deed euecntcvl to the pur- 
chaser, a t  the snit of the county to enforce its lien for tast3s thereon, and 
thr  deed and the sale subsc~qnc~nt1.v set aside, on motion of the owner of 
the lands, it  is error for the court, a t  a still subsec~ncl~t terni, to reinstate 
the deed a ~ l d  clccl:~re it valitl on thc gronnd that the purchaser was a n  
innocent one for value, tbr  propcr r)rocednre in suc.11 matters being a n  
appeal lo the Supreme Court from the order invalidating the deed. 

6. Judgments Vacatcd-Motions-Noticcc-l'roredure. 
Where under a judgment of conrt lands have been sold to enforce a 

lien thereon for taxes, and conveyance thercof made to the purchaser upon 
motion of the owner of the lands, a n  order vacating the sale and setting 
aside his deed without notice to such purchaser is void a s  to him, and he  
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should properly be notified and the matter thereafter regularly proceeded 
with under the ruotion theretofore made. 

(524) CIVIL ACTION heard by Lor~g,  J., on a motion to set aside a judg- 
ment at  Novenlber Term, 1915, of BIJNCOMBE. 

The action was brought by the plaintiff' to foreclose a tax lien. TJpon 
the complaint filed and verified the court entered a judgment at Febru- 
a r y  Term, 1912, in favor of plaintiff, as follows: 

"That thc plaintiff recover of the defendants J. J. Bailey Estate, 
Walter Scales, Mary Scales, heirs of Pink Lattimorc, deceased (names 
unknown), Charles Bailey, heirs of James Bailey, deceased (names un- 
known), being the heirs of James Bailey and Rebecca Bailey, his wife 
(also deceased), the sum of $ , together with the costs of this 
action and interest a t  20 per cent per a m u m  upon said sum of 
$ , and that said principal, interest, and cost are hereby dc- 
clared a first lien upon the property described in the complaint, as pro- 
vided by law for the nonpayment of taxes u d e r  the laws of this State." 

The court then, in the judgment, ordered a sale of the property and 
appointed a commissioner for that purpose, who was directed to sell the 
land and to execute a dced to the purchaser. On 20 June, 1912, James 
J. Bailey moved the court to set aside the judgment entered at  February 
Term, 1912, and to dismiss the action for. want of proper service, and 
proposed to enter a special appearance for the purpose. The motion 
was based on an affidavit setting for the fact that he had not been 
served with process; that he had paid all his taxes, and that the land 
was insufficiently described in the tax proceedings. The commissioner 
made the sale and reported the same to July Term, 1912, C. D. Justice 
being the purchaser, and the sale was confirmed by the court at the same 
term, and a dced was made to the purc.haser. 

Affidavits were filed hy the respective parties, and at Novenlber Term, 
1912, on motion of James J. Bailey, based upon affidavits filed 

(525) by him, the court, Judgcl Foushee presiding, sclt aside the sale of 
the lands and the dred of the commissioner to C. TI. Justice, the 

purchaser, and dirccted that rloticc be issued to (7. D. Justice so that hc 
may br made a party to the action, and that James J. Bailey be allowed 
forty days to answer. I n  the judgment the court found as facts that 
tTarrrrs J. Bailey was 53 years old and had resided in Buncombe County 
all his liff., and that no sumnlons in this action was ever formally served 
upon him, nor had any written notice been given to him or any of his 
tenants of the sale of the land for taxes. I t  was further stated in the 
judgment that James J. Bailey, through his attorney, had come into 
court and made himself a party to the action. 
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At November Term, 1913, the plaintiff moved that the judgment ren- 
dered a t  November Term, 1912, be set aside, upon the ground that 
James J. Bailey had not filed his answer within the forty days allowed 
him for the purpose, and C. 1). Justice moved for the same relief upon 
the same ground, and for the additional reason that the sale and deed to 
him had been set aside without any notice to him. Both parties asked 
for a reinstatement of the sale and deed. 

At Fall  Term, 1915, the court rcferrcd the rase to J. B. Cain to find 
the facts, and he reported certain findings to the same term, whereupon 
the court set aside the judgment rendered by Judge Foushee at Novern- 
bcr Term, 1912, because James J. Bailey liad not filed his answer, and 
that notice had not issued to C. D. Justice and he was never made a 
party to the suit, and, lastly, that C. D. Justice was an innocent pur- 
chaser of the lands at  the sale ordered by the court to bc made. I t  was 
further ordered that the judgment of February Term, 1912, and the 
judgment confirming the sale entered at July Term, 1912, be reinstated, 
together with the deed of the commissioner to C. D. Justicc, and that 
James J. Bailey be taxed with the costs. 

The defendant James J. Bailey excepted and a p p e a l d  

J .  Fmzier Glenn and A. Hall Johnston for plaintif. 
?T. Scroop Styles and Ma& W .  Brown for drfendunts. 

WALKER, J., after stating the case: T h r ~  was a motion to dismiss 
the appeal, as no case on appeal had been serred by the appellant, but we 
do not think a case was required, as there is only one exception to the 
judgment, and that was taken at the trial. There arc assignments of 
error, but they all turn upon the one question, whether the last judg- 
ment was a proper one. No case was necessary to present this question, 
as it is done by the exception, and, cvcn without it, by the appeal from 
the judgment. Brooks v. Austin, 94 N.  C., 222 ; Wilson v. /,.umber Co., 
131 N. C., 163; and especially C l a d  v. Peebles, 120 N. C., 31, and cases 
collected in Pel17s Revisal, vol. 1, sec. 591, at bottom of p. 317 and 
top of page 318, and Clark's Codc (3  Ed.), see. 550, p. '770. I t  (526) 
appears that James ,J. Bailey has beconic a party to the action on 
his own motion and has also asked for relief upon the merits by his 
motions. He  has therefore waived any defect of jurisdiction as to his 
person. Scoft  v. h i e  Assn., 137 N. C., 516; D~7l  School v. Y e i r c ~ ,  163 
N. C., 424; S .  v. White, 164 N. C., 408. Instead of making and relying 
upon a motion to dismiss, he first asks the court, in his motion, to set 
aside the judgment, and then that he be allowed to appear specially and 
move to dismiss, "because of improper service and irregularities and 
illegalities." He  has, also, a t  his own request, been allowed by Judge 
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Foushee to plead, and this Judge Long found as a fact. We are of the 
opinion that he has waived his motion to dismiss for want of proper 
service of the summons, even if he made it under a special appearance, 
which may be doubted, as he has become a party to the action. Hassell 
v. 8tearnboaC Co., 168 N .  C., 296. But he may rely upon his motion to 
set aside the order of sale, the confirmation thereof, and the deed of the 
commissioner upon any ground not involving the court's jurisdiction of 
his person, as this right was not, in our opinion, taken from him by the 
last judgment which was entered at Fall term and signed by Judge Long. 
By that judgment the one rendered by Judge F1oushee was set aside, and 
the sale, order of confirmation, and deed reinstated. 

Three reasons were assigned by the court for rendering this judg- 
ment : (1) that James J. Bailey had failed to answer ; (2) that C. D. 
Justice was an innocent purchaser. These two reasons were invalid, be- 
cause Bailey could not answer a t  that stage of the proceeding, as the 
order of sale had not been set aside by Judge Foushee, but only the sale 
and the deed, and an answer to the complaint would have been of no 
avail after the court had granted the relief prayed for in it by ordering 
a sale. As to the second reason. the court had no Dower to set aside the 
judgment, even if it thought that C. D. Justice was in law an innocent 
purchaser, because, if Judge Foushee had erred in holding that he u7as 
not, and then setting aside the judgment, this was mere error in lam, 
which could be corrected only by an appeal from that judgment. The 
remedy for correcting an erroneous judgment is not by setting it aside, 
but by having i t  reviewed upon an appeal from it. But the third reason 
assigned for the present judgment, and for vacating the judgment of 
Judge Foushee, is sound, and justified the action of the court. C. D. 
Justice was not a party to this action and had no notice of the motion to 
set aside the judgment rendered by Judge Foushee. I t  was, therefore, 
void as to him, and the court did the proper thing in setting it aside. 
Johnson v. Whilden, ante, 153. But this did not dispose of James J. 
Bailey's prior motion to set aside the order of sale, and that motion has 
not been distinctly considered and passed upon. He  alleges se~eral  ir- 

regularities, and is entitled to be heard in regard to them. Among 
(527) them is that the judgment of the court under which the commis- 

sioner sold the land was irregular on its face, as it did not specify 
the amount due, and the owners of the land could not redeem it from 
the sale, as they did not know what to pay and no reasonable time was 
allowed for paying the amount adjudged to be due, which they say is 
usual and according to the course and practice of the court in such cases. 
He also alleges that no notice of the intention to bring the suit under the 
statute was given, and that the sale was confirmed at a term of the court 
when the motion to set aside the order of sale was pending. This Court 
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may find hereafter that there were irregularities which vitiated the 
judgment of February Term, 1912, under which the land was sold, and 
that they are such as will invalidate the title acquired by the purchaser, 
if he had notice of them, either express or implied; but before we can 
determine, as matter of law, whether there were any irregularities, and, 
if so, whether thcy will affect the title of the purchaser, we must know 
the facts, and will not, a t  this stage of the case, express any opinion upon 
the merits. We merely sustain the order of Judge Long setting aside 
the order of Judge Foushee for the reason only that C. D. Justice had 
no notice of the motion before Judge Foushee to vacate the former 
judgment under which he bought the land, with this modification, that 
James J. Bailey may now be heard upon his motion to set aside the order 
of sale, and the sale and deed made thereunder, upon due notice to C. D. 
Justice, and the last order or judgment is allowed to stand, but subject 
to James J. Railey's right to proceed in the cause as indicated. The 
practice where a motion is made to dismiss for defective service of pro- 
c ~ s s  is well settled. When such a motion is refused, an appeal does not 
then lie, but the defendant should note his exception and then answer or 
demur; but he can't move to dismiss and answer at the same time, for 
answering or demurring is equivalent to a general appearance. The 
motion to dismiss should first be passed upon and an exception reserved 
if the ruling is adverse to him, and this should be done before answering. 
Clark's Code (3  Ed.), p. 738, sec. 548, and numerous cases there cited. 
We cannot determine whether C. D. Justice is an innocent purchaser, 
nor can we decide the other question until all the facts are before us 
and there have been specific rulings upon them. 

The cause is rernanded, with directions to proceed further therein as 
above directed, and to this extent the judgment is modified. The costs 
will be paid equally by the plaintiff county of Buncombe and the defend- 
arlt James J. Bailey, as we have sustained the judgment so far as C. D. 
Justice is now concerned. Notices will be issued, and parties brought 
in, if necessary, and such further proceedings had as will determine the 
case finally upon its legal merits. 

Modified. 

Cited: Beswmer Co. 71. IJardware Co., 171 N.C. 729 ( I c ) ;  Monl- 
,qomer?y v. Lewis, 187 N.C. 578 (3p) ; R. R. v. Gobb, 190 N.C. 376 (2d) ; 
Winch~sfer 71. Brotherhood o f  Railroad Trainmen, 203 N.C. 743 ( l c )  ; 
Buncombe County v. Penland, 206 N.C. 304 (3c);  Pr.i~:ette n. Allen, 
227 N.C. 165 ( lc) .  



I N  T H E  S U P R E M E  COURT. [I71 

(Filed 26 April, 1916.) 

1. Evidence-Ilepositions-Exhibits, Detached-Proof. 
While it is customary, and the better practice, to attach to a drposition 

a paper-writing therein referred to, or, if tllrrr are more than one drposi- 
tion, to attach it to one and identify it by reference in the others, and in 
case the writing is a matter of record or in the custody of the court, over 
which the parties have no control, to attach an exemplified copy, i t  is not 
requirc~d by our statntes that the writing be so attached, and whm this 
has not heen done, the fact of identity may be proved as any other favt 
in evidence. 

2. Same-Wills. 
1)epositions were taken in proceedings to caveat a will, referring to a 

paper-writing which was not attached. IIeld, competent for the commis- 
sioner to identify the paper-writing a s  il part of the clcposition. 

3. Evidence-Compromise-Denials. 
In an action to caveat a will a cnvrator, a witness in his own hrhalf, 

testified that the propounder and devisee had aclmowledged that the 
writing set up as a valid will was not genuine, and offered to  compron~ise 
the matter. I fc ld ,  con~lwtent for the propounder to dcny this statrment 
and testify to the full conversation he had had with the cavrator relating 
to the subject-matter, and say that the offer to con~proinise came from the 
caveator. 

CIVIL ACTION tried before Jusfice, J., and a jury, a t  November Term, 
1915, of D A ~ ~ D S ~ N .  

This  is  a n  appeal from a judgment rendered upon the trial of an  
issue of deuisavit vel npn, which was decidcd against the caveators. 

The  will was probated in  common form, and thereafter the caveat 
was filed, and the issue raised was tricd in the Superior Court. 

On  the  tr ial  the dcposition of L. N. Mock was introduced, in which 
he  testified that  he was acquainted with tho handwriting of Joseph 
Clodfelter, and that  a paper-writing shown to him, including the signa- 
ture, was in  his handwriting. The  paper was not attached to the depo- 
sition nor was i t  marked as an  exhibit. 

The  propounders introduced the commissioner who took the deposition, 
and proved by him tha t  the paper shown to thc witness was the same 
paper offered for probate as the will of Joseph Clodfelter, and the cav- 
eators excepted. 

J. A. Clodfelter, one of the caveators, was examined as a witness, and, 
among other things, testificd to  a conversation with Isaac Clodfelter, the 
propounder and devisee. H e  said tha t  the propounder made several 
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propositions for settlement of the controversy, and that he admitted that 
the paper-writing he was offering for probate was not a valid will. 

Isaac Clodfelter was then introduced as a witness. He  admitted having 
a conversation with J. A. Clodfelter, but denied having the con- 
versation as detailed by him. He then stated the conversation in (529) 
detail and, among other things, that J. A. Clodfdter said in the 
conversation that if he (Isaac Clodfelter) would pay some money they 
would compromise everything. The caveators exccpted upon the ground 
that the witness could not speak of an offer of compromise. 

Walser & W a b e r  and McCrary & McCrary for propounders. 
Raper  & R a p e r  and Gilbert 1'. Slephenson for caveators. 

ALLEN, J. I t  is the customary practice, whcn a paper-writing is re- 
ferred to in a deposition, to attach the writing to the deposition as an 
exhibit, or, if two or more depositions are taken referring to the same 
writing, to attach to one and to identify it in the other by reference, or 
if the paper is one over which the parties have no control, as in thr case 
of a record or of a paper in the custody of a court, to attach an exempli- 
fied copy (Thompson on Trials, sec. 825)) and this is the safer and 
better rule, as i t  lessens the opportunity for deception and fraud; but in 
the absence of statutory regulation this is not the only means of identify- 
ing the paper. 

The section cited from Thompson on Trials concludes with the state- 
ment: "Moreover, i t  has been said that where papers alleged to have 
been exhibited to the witness at  the giving of his drposition are not 
sufficiently identified by the officer, they may he identified by parol 
evidence," and this language is almost identical with that used in 
Weeks on Depositions, see. 358, except in the latter it is stated as a 
positive rule of evidence. 

I n  Dailey v. Green, 15 Pa. St., 127, Bell, ,I., discussing the idcntifica- 
tion of a paper referred to in a deposition, says : "We have the testimony 
of Green, who was present, that the papers thus referred to are those 
which were exhibited to the witness. I am at a loss to comprehend 
why, under the circumstances, parol evidence is not admissible to prove 
the fact." 

With us there is no statute requiring exhibits to be attached to the 
deposition, as there is in  some Statcs, and in the absence of such pro- 
vision the fact of identity may be proved as any other fact in issue. 

The paper exhibited to the witness in this case could not h a ~ e  been 
attached to the deposition, if i t  was the paper offered for probate, be- 
cause in  that event i t  had been probated in common form and was on file 
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in  the clerk's office as required by Revisal, sec. 3129, and the witness who 
identified the paper was the comissioner, who was disintercsted. 

I t  also appears that the caveators were representcd a t  the taking of 
the deposition, and that they offered no evidence tending to contradict 

the commissioner. 
(530) The case of Jor~rs v. ITerndon, 29 N. C., 79, while not directly 

in point, is authority for the position that i t  is not indispensable 
to attach the paper to the deposition as an exhibit. 

We therefore conclude that the evidence as to the identification of the 
paper was competent. 

I t  is true, as contended by the caveators, that offers of compromise 
cannot generally be given in evidcnce (Hughes v. Boone, 102 N. C., 137)) 
although i t  is competent to prove distinct admissions of fact made in the 
coursc of an effort to reach a settlelnent (Bayws 1 1 .  Harris, 160 N. C., 
307)) but the evidence of Isaac Clodfelter objected to by the eaveators 
.does not come within these principles. 

J. A. Clodfeltcr testified for the caveators to a conversation with Isaac 
Clodfelter to the effect that the latter admitted that the paper he was 
offering for probate was not a valid will, and that he made various 
offers of settlement, and Isaac Clodfelter was then introduced for the 
propounders, not to prove an offer of compromise, but to relate his ver- 
sion of the conversation, and he had a right to tell all that was said re- 
lating to  the subject-matter. Paine v. Roberts, 82 N. C., 453; Roberts 
v. Roberts, 85 N. C., 9 ;  CiZmore v. Gilmore, 86 N. C., 303. 

I f  the caveator could say that the propounder offered to  settle, why 
could not the propounder say, in  reply, "No; you offcrcd to settle or 
compromise" ? 

No error. 

Cited: Gonnor 11. Mfg. Co., 197 N.C. 67 (3c). 

MRS. MOSES H. CONE v. UNITED GROWERS' 

1. Vendor and Purrhaser - Sales on Commission -Misappropriation of 
Funds-Corporations-Officers-Parties-Action, Joint and Several. 

ASSOCI 
C. C. SMOOT, No. 3, DR. M. L. TOWNSEND, ET AL. 

(Filed 24 May, 1916. ) 

When goods are consigned to a corporation to be sold and properly 
accounted for, the proceeds are regarded as a trust fund and may be 
recovered by appropriate action, not only as to the corporation appropriat- 
ing the same, but as to the officers thereof knowingly participating in the 
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Come O. FRITIT GROWERS' ASSOCIATION. 

wrong; and in case of liability the action can be maintained against the 
parties jointly or severally. 

The rule being that nyon defendant's motion to nonsuit the evidence 
will be regarded in the light most favorable to the plaintiff, where there 
is sufficient evidence, though conflicting, to snstain his contention the 
motion will be denied without considering the evidence of the defendant 
'in his own favor. 

CI~II, AeTIoN tried before Xhaw, J., and a jury, at January Term, 
1916, of WILKES. 

The action was to recover for misappropriation of nloneys, pro- (531) 
ceeds of sale of an amount of apples assigned by plaintiff to de- 
fendant corporation, to be sold and proceeds properly accounted for, 
etc., and in which the president of the company, the general manager 
and treasurer, and three directors were joined as individual drfendants 
and charged with being participants in the alleged wrong. 

At the close of the evidmce, on motion made in apt time, there was 
judgment of nonsuit as to thr individual defendants, whereupon plain- 
tiff submitted to a nonsuit as to corporation defendant and appealed. 

d a m e s  H.  P o u  and HucX r f t  d? Rousseau for plairitifl 
H a y e s  CG Jones  for  defendant. 

HOKE, J., after stating the case: I t  is held in this Statc that when 
goods are consigned to a factor or commission merchant to be sold and 
properly accounted for, the proceeds may be as a trust fund, 
to be pursued and recovered hy appropriate action. Such cases, Lance 
v. Rutlcr ,  135 N.  C., 419; H o f l m a n  71. Kramer ,  123 N.  C., 566. The 
position extends to consignments of this character to corporations; and, 
in  application of the principle, it is further held that when the pro- 
ceeds of such a sale have been intentionally misapplied, the officers in 
control of the fund who have knowingly participated in the wrong may 
be held individually liable. Chrmica7 Co. v. Floyd,  158. N. C., 455; 
Lance 11. BuiZer, supra; A l p h a  Mil ls  v. Watertown Engine Co., 116 
N. C., 791; Mealor v. I l imhle,  6 N.  C., 272; Frreman v. Cook, 41 N.  C., 
373 ; Benmef v. Preston, 17 Ind., 291 ; Dol7ur v. Lockney S u p p l y  Co., 164 
S. W. (Tex.), 1076; 28 A. and E. Enc., pp. 1063-64-65. And in case of 
liability an action can be maintained against the parties eithcr jointly 
or severally. Solomon 11. Rates,  118 N.  C., 311, 321. 

I n  the well considered case of Chemical Co. u. Floyd,  supra, Associate 
J u s t i c ~  AZZm delivered the opinion, the general principle to which we 
have adverted is stated as follows: "By a contract for the sale of fer- 
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tilizer, which generally provides that the fertilizer, with notes, liens, 
bills of sale, etc., arising from sales, etc., thereof, shall be kept separate 
for the use and benefit of,the vendor, subject to his order, the fertilizer, 
etc., to remain the property of the vendor, converting his vendee into a 
trustee of the notes, etc., taken for its sale to others, who holds them for 
the benefit of the owner of the fertilizer, together with money derived 
from the sales, or collections on the notes given therefor. When a cor- 
poration has entered into a contract for the sale of fertilizers under 
which the proceeds of sales, moneys collected on notes, etc., are to be the 
property of one furnishing the fertilizer, an action against certain of its 
officers brought by the owner of the fertilizer and notes, alleging in the 

complaint that the defendants, with knowledge of the facts, mis- 
( 5 3 2 )  applied and misappropriated the moneys drived from the sales or 

collections on notes given therefor, sets forth a good cause of 
action, and is not demurrablc; and when alleging a joint wrong it is 
not a misjoinder of parties." And in Dollar v. Lockney, supra, it is 
held, among other things: "That corporate directors or trustees who 
commingle money collected for another with the corporate funds, con- 
trary to the instructions of the owner, or knowingly permit their em- 
ployees to do so, resulting in the loss of such funds, are personally 
liable therefor; and, second corporate directors who knowingly appro- 
priated to the use of the corporation the proceeds of cotton held by the 
corporation and belonging to another, or knowingly permitted the cor- 
poration to do so, are jointly and seuerally liable to the corporation 
therefor." 

I n  view of these principles, and considering the record under the rule 
universally acted on, that when a nonsuit is ordered the evidence which 
makes in favor of plaintiff's claim shall be taken as true and construc.d 
in  the light most favorable to him, we are of opinion that there was error 
in  the order of nonsuit as to the president and as to the general man- 
ager and treasurer of the corporation, to wit, C. C. Srnoot 111 and Dr. 
M. I;. Townsend. 

As the case goes back for a new trial, we do not consider it desirable 
to dwell at  length on the testimony in support of  plaintiff"^ cause of 
action, but we have carefully examincd the record and are of opinion 
that there are facts in evidence permitting the inference that defendant 
corporation, having received of plaintiff a consignment of apples for sale 
on account, disposed of same and received therefor money to the amount 
of $732.91 over and above reasonable costs and charges, and have re- 
mitted to plaintiff only about $300 or $350, and without right to do so 
have applied the remainder of these proceeds to the purposes and ex- 
penses of the corporation and the conduct of its business; that this mis- 
appropriation was done with the knowledge and under the direction of 
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the president and the then treasurer and general manager, who, a t  the 
time, had active part in and control of the corporate business; and if 
these facts are accepted by the jury, under the principles heretofore- 
stated, these defendants would be individually liable for the misappro- 
priation. 

True, there are aIso facts in evidence that these officers had the right 
to dispose of the funds as they did, and that it was in pursuance of the 
contract with plaintiff and in  duly authorized furtherance of her in- 
terest; but this is testimony coming from defendants and may not be 
considered on the case as now presented. 

We are unable to see any testimony in the record tending to show 
that the other directors named in the summons had any knowledge of the 
alleged misappropriation of this money or any fair opportunity to dis- 
cover it, and, as now advised, the order of lionsuit as to them is 
confirmed; but as to C. C. Smoot, the president, and the former (533) 
treasurer and general manager, Dr. Townsend, there was error. 

The order of nonsuit as to them and the defendant corporation will be 
set aside. This will be certified, that the cause as to these three defend- 
ants may further be proceeded with. 

Reversed. 

11. 1,. MORRIS T. CAROJJNA, CLlNCHFIELD AND OHIO RAILROAD. 

(Filed 17 Mag, 1916.) 

Master and Servant-Railroads-Safe Appliances-Negligencr-Evidence 

The master, a railroad, is not liable to its servant for a n  injury received 
while a t  work on its railroad track, d r i ~ i n g  a 6-inch spike into a cross-tic, 
because the face of the hammer had been won1 slick, he had been promised 
a new one, and he was standins: at the time on a loose pile of dirt, and was 
hurried by the foreman for the passage of an expected train, the injury 
being a sprain in the servant's back; for such could not have reasonably 
been anticipated by the master, does not come within the rule of liability 
requiring the master to  furnish safe tools, etc., and a judgment of nonsuit 
was proper. 

APPEAL by plaintiff from Justice, J., at January Term, 1916, of Mc- 
DOWELL. 

M. T .  Morgan for p7aintif. 
J .  J .  McLmsghbin and Yless & Winborne f o r  defendant. 
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CLARK, C. J. This is an appeal from a nonsuit. The plaintiff was 
driving a spike about 6 inches long into a cross-tie, which had been 
driven in two-thirds of its length when his hammer slipped off the head 
of the spike, striking the tie 2 inches below. The allegation is that this 
caused the plaintiff to sprain his back. He  alleges that the face of the 
hammer was worn slick and that he had been promised a new hammer, 
and that, besides, he was standing on a pile of loose dirt, and that, a train 
being expected, he was ordered by the section foreman to hurry up and 
get the tie i n  place before the arrival of the train. 

The plaintiff was engaged in the siniplc work of driving a spike into a 
cross-tie. An injury could not be expected because the face of the ham- 
mer was worn smooth, nor that the plaintiff would strike the head of the 
spike a t  such an anglc that the hammer would glance and go 2 inches 
further till it struck the tie; nor was it negligence that, the train being 

due, the foremen asked the men to hurry up ;  nor was it negli- 
(534) gence that in repairing the track the plaintiff happened to be 

standing 011 a small pile of loose earth. No injury could reason- 
ably have been foreseen because of ally onc of thesc circumstances, nor 
from all three combined. 

As Mr. Pless for the defendant well says, if a chopper is sent with 
a dull axe into the woods on thr mountain-side, where the ground is 
uneven, on which the workman may slip, the employer cannot be held 
liable if under such circumstances the dull axe may glance, causing the 
laborer to slip and wrench his back. The cases are analogous. 

i n  Martin v. Mfg.  Go., 128 N. C., 264, known as "the hammer case," 
it was held that "tools of ordinary and everyday use, which are simple in 
structure, requiring no skill in handling-such as hammers and axes- 
not obviously defective, do not impose a liability upon the employer for 
injuries resulting from such defects." That case cites many authoritics 
and has been cited with approval since in many cases. There a 
sliver flew off the face of the hammer, striking the plaintiff in the eye; 
but we said : "Injuries resulting from events taking place without one's 
foresight or expectation, or an event which proceeds from an unknown 
cause, or is an unusual effect of a known cause, and, therefore, not ex- 
pected, must be borne by the unfortunate sufferer." This was cited with 
approval in Lassiter v. IZ. R., 150 N. C., 483, where the plaintiff was in- 
- - 

jured in unloading rails from a flat car by the rail bounding back in an 
unusual and unexpected way and striking him, and tho Court said : "The 
plaintiff's injury was the result of an unforesccn and unavoidable acei- 
dent, and a nonsuit should have been entered." 

I n  Bryan 11. R. R., 128 N. C., 387, the Court said: "The employer 
is not responsible for an accident simply because it happens, but only 
when he has contributed to i t  by some act or omission of duty." 
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The whole subject has been very recently reviewed by Make, J., in 
Wright v. Thompson, ante, 88, with full citation of authorities. I n  
that case, in repairing a dredge whose crane and dipper had become 
loosened, the plaintiff, in  driving in the drift-pin to fasten them, struck 
it with a hammer, when a piece of steel from thc defective and broken 
drift-pin flew off and struck the plaintiff in his eye and put it out. We 
set aside the nonsuit because it was shown that the drift-pin furnisl~ed 
the plaintiff had been broken off and had remained so at  least thirty 
days, and that the plaintiff had notified the forcman of its defective con- 
dition. Injury m k h t  reasonably have been expected from such cause. 
That was certainly a very different ease from the present. IJere the 
tool was a hammer, and it could not be anticipated that on striking the 
spike to drive it into a cross-tie the hammer would slip, nor that by 
its going 2 inches further the plaintiff's back would be sprained. His  
standing upon a loose mound of earth also certainly was a inere in- 
cident, and could not bavc bcen cxpccted to cause injury. 

The authorities are numerously cited in Wright a. Thompson, (535) 
supra, and the linc so plainly "markcd ant1 run" that we do not 
think i t  necessary to go over the same ground. - - 

It  seems to us that the injury in this ease was purely an accidcnt, and 
that no negligence on the part of the defendant was shown. The judg- 
ment of nonsuit is 

Affirmed. 

G?ited: Rogerson 1.. Honfz ,  174 N.C. 29 ((1) ; Winborne v. Coop~rage 
Co., 178 N.C. 91 (c) ; Mch'inney v. Adams, 184 N.C. 564 ((1) ; Eohinson 
v. Ivey, 193 N.C. 811 (d)  ; McCord v. Harrison-WrighL Co., 198 N.C. 
745 (d).  

V. R. BARNETT v. J .  +k. SMITII r r  AL. 

(Filed 10 Mag, 1016.) 

In an action to recover damages for the breach of a contract, there was 
evidence tending to show that the plaintiff purchased certain lands from 
defendant, giving mortgage to secure balance of purchase price, sold cer- 
tain interests to other parties, and finding that he could not pay the 
balance of tlrr purchase price, the defendant agreed with the plaintiff to 
convpy the land l o  another purchaser and repay the plaintiff the amount 
he had already paid. to wit, $100, less $2 which the plaintiff had received 
from the purchasers of his interest. There was evidence per contra by the 
same witness, and it is held that defendant's demurrer thercto was prop- 
erly ovrrrnled. 

601 



I N  T H E  SUPREME COURT. [I71 

2. Pleadings-Counterclaim-Evidence-Issues. 
Where a counterclaim in an action has not been pleaded, and there is 

no evidence to sustain such plea, had it been made, the refusal of an issue 
relating thereto is proper. 

3. Contracts-Deeds and Conveyances-Rescinded by Parties-Notes-In- 
terest. 

Whcre it is established by the verdict of the jury that a deed to lands 
with mortgage thereon to secure the balance of the purchase price has been 
rescinded by the parties, the seller is not ent5tled to interest on the notes 
given for the deferred payments. 

4. Witnesses-Impeaching Evidence-Appeal and Error-Harmless Error. 
If evidence is erroneously admitted to impeach the testimony of a 

witness, it will not be regarded as reversible error when it appears that it 
could not hare had any appreciable influence upon the verdict rendered. 

Crv~r, ACTION tried before Webb, J., and a jury, at  December Term, 
1915, of GASTON. 

This is an action, commenced before a justice of the peace and tried 
in the superior Court on appeal, to recover $98 alleged to be due by 
contract. 

The plaintiff introduced evidence tcnding to prove that he bought a 
tract of land from the defcndant for $2,500; that he was to pay 

(536) $100 cash and to secure the balance of $2,400 by a mortgage on 
thc land; that the defendant executcd a dwd to him for the land 

and he executed the mortgage pursuant to the agreement ; that tl~ereafter 
he agreed to Ict one Wooddle and one Costner have an intcrest in the land 
upon their agreement to pay to him a part of the purchasc price; that he 
paid to the defendant the sum of $98 and that Costner and Wooddle made 
payments to him which were a part of the sum paid to thc defendant 
by the plaintiff; that thereafter, being unable to pay for the land, i t  was 
agreed between the plaintiff and the defendant that the plaintiff would 
convey the land to one Blackwood, to whom the defendant had agreed 
to sell it, and that in consideration therefor the defendant would repay 
to the plaintiff all the money he had paid on the land; that the defendant 
has refused to pay according to this agreement. 

The defendant introduced evidence contradicting the evidence on the 
part  of the plaintiff, and there was also evidence on the cross-examina- 
tion of the plaintiff tending to sustain the contention of the defendant 
that  Wooddlc and Costner made their payments to the defendant. 

There was a verdict and judgment for the plaintiff, and the defend- 
a n t  excepted and appealed. 

The following are the assignments of crror considered in the bricf: 
1. To the refusal of the court to nonsuit the plaintiff at  the close of 

the plaintiff's evidence, as appears in  defendant's first exception. 



N. C.] S P R I N G  TERM, 1916. 

2. To overruling the defendant's objection to testimony, as appears 
from defendant's second exception, as follows: 

This is the question asked the witness: 
Q. How many times has that been? (Objection by defendants to tes- 

timony of civil action in court, as tending to impeach witness.) 
A. I don't know; I haven't so many actions in  court : You know how 

many you and Mason have brought against me. 
3. To the failure of the court to nonsuit the plaintiff a t  the close of 

all the exidence, as appears from defendant's third exception. 
4. To the failure of the court to submit the issue as tendered by the 

defendant, to wit: "What amount, if any, is the defendant entitled to 
recover by reason of defendant's counterclaim? Answer." 

No counsel for plaintif.  
Afangum & Woltz f o r  defendanf. 

 LEN, J. There are some portions of the evidence of the plaintiff 
which support the contention of defendant that Wooddle and Costner 
paid a part of the money on the purchase price of the land, arid that the 
plaintiff cannot recover that par t ;  but there is also positive and direct 
evidence that the payments made by Wooddle and Costner were to the 
plaintiff, and that the plaintiff was the only dcbtor as between 
him and thtl defendant, and that all payments made to the dc- ( 5 3 7 )  
fendant wclre by the plaintiff. There is also evidence that the 
defendant promised the plaintiff to repay all amounts paid by him in 
consideration of the execution of the deed to Blackwood. 

The plaintiff testified: "I had paid the defendant Smith all of the 
$100 except $2, and the agreement was that he was to return the $98." 

There being, therefore, evidence sustaining the plaintiff's cause of 
action, the motion for judgment of nonsuit could not be sustained be- 
cause of contradictory statements of the witness. Poe v. Tel. Co., 160 
N. C., 316. 

The issue tendered by the defendant was properly refused, no coun- 
terclaim having been pleaded, and there is no evidence to sustain the 
plea. 

The claim of the defendant that he is entitled to recover the interest 
on the notes executed by the plaintiff up to the time of the conveyance 
to Blackwood has been repudiated by the jury, as the verdict, considered 
i n  connection with the evidence, necessarily means that the original 
contract was rescinded by mutual agreement upon the terms that the 
plaintiff was to execute a deed to Blackwood and the defendant to return 
the money paid to him. 
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It is  also in  evidence that  the defendant received the rents from the 
land in  lieu of interest. 

The  answer of the defendant to  the impeaching question asked him 
on cross-examination could not have had an  appreciable influence orn the 
verdict, and if erroneous to admit it, it would be harmless. 

N o  error. 

Cited: Smith v. Conch Line, 191 N.C. 591 ( Ic) .  

(Filed 17 May, 1016.) 

1. Decds and Convryances -Warranty - Isreach - Outstanding Title- 
Parties. 

In an action to recover damages for breach of corenant and warranty 
contained in plaintiff's deed to lands, with allegation of outstanding title 
in another which had been determined by a court of competent jurisdiction, 
and, upon making such third person a party to the action, such facts have 
been established, the retention of the holder of the outstanding title is not 
necessary to the plaintiff's cause of action, and it should be dismissed 
as to him. 

2. Parties-Actions-Unnccessarg Partirs-Misjoinder-Motions. 

Where it is alleged and shown that a certain party defendant is not 
necessary to the plaintiff's cause of action, and that it cannot be main- 
tained as to him, the question presented is not alone that of misjoinder of 
parties, where objection should be ~nadr  by formal written demurrer, or 
waivcd by answer filed; and as to such party, the action should be dis- 
missed. 

3. Same-Code-Practice. 
Our Code procedure permitting or requiring parties to an action to 

litigate matters between themselves is with reference to the plaintib's 
demand, and only permitted when the determination of the issues is  
essential and desirable for a complete determination of the controversy; 
and does not extend to the retention of a party who, upon the pleadings 
and evidence, is shown to be an unnecessary one. 

(638) CIVIL ACTION tried before Shaw, b., and a jury, a t  Ortobcr 
Term, 1915, of BTJRKE. 

The action was instituted by plaintiffs against It. I;. Wilson to re- 
cover damages for breach of the usual covenants i n  a deed by which said 
Wilson conveyed the land to fcme plaintiff; plaintiff alleging, among 
other things, that  there was a breach of covenant by reason of title para- 
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mount in  R. S. Fraser, C. N. Kidd, el al., and that this title had been 
successfully asserted by these parties in  an action against plaintiffs and 
judgment entered establishing the superior title in them. Defendant 
It. L. Wilson, grantor, answered, denying that there had been a breach 
of the covenants and making averment that the true title was in him- 
self, and that plahtiffs, in their own neglect and wrong, had failed to 
make proper defense to the action brought against them by R. S. Fraser 
and others, but had voluntarily submitted to a judp?ncnt, etc. There- 
upon, at  a former term of the court, leave was given to make said R. S. 
Fraser and others parties defendant, and this having been done by pub- 
lication of summons and attachment of property within the jurisdiction 
of the court, plaintiffs filed an amended complaint rcaffirming, in 
effect, the allegations of the original complaint, and making a~rcrment 
furthrr, that there was a dispute between the original defentlaut, K. 1,. 
Wilson, and others as to the title, etc. These last parties answered, al- 
leging title in themselves and that this had been adjudged in an action 
instituted by them against plaintiffs, as set out in the original (.om- 
plaint. - 

The cause coming on for trial, on motion there was judgrnmt dis- 
missing the action as against R. S. Fraser, crl., and the trial pro- 
c.eeding between plaintiffs and R. I,. Wilson, tlie following verdict was 
rendered : 

1. Has  there been a breach of covenant of warranty of the defendant 
R. L. Wilson, as alleged in the cornplaint? Answer: "Yes." 

2. I f  so, what darnage is the plaintiff entitled to recover l Answer: 
"Value of 6Tfl aerc,s (of) land at, $10 per acre, making $66.23." 

Judgment on verdict for plaintiffs against R. L. Wilson. Plaintiffs 
c.xcepted and appealed, assigning for error the order dismissing the ac- 
tion as to Fraser, of trl .  

11 rPry d2 Emin for pli i inf iff. 
S. J .  E r v i n  for 12. S. Frnser el al. 
John 7'. I 'erkir~s for defendant .  

HOKE, J., after stating the case: The Court is unable to perceive 
that the plaintiffs, either in their allegations or evidence, have estab- 
lished any cause of action against defendants R. S. Fraser, e t  a!., ap- 
pellees, or shown any right to have them retained further in the case. 

Not only is i t  rilleged in the original and amended complaint that 
these appellees are the holders of the true title, and that this fact has 
been established as between plaintiffs and appellees by judgment of a 
competent court, but the further proceeding has disclosed that the orig- 
inal defendant, R. L. Wilson, grantor of plaintiffs, had brokcn his 
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covenants of seizin and warranty in reference to the title, and plain- 
tiffs have recovered judgment against such defendant for the damages 
incident to the breach. Holding, therefore, by title paramount to both 
plaintiffs and the original defendant, R. L. Wilson, these appellees 
were improperly made parties in the first instance, Clendenin v. Tumcr, 
96 N. C., 422; Bobbins v. ffarr*is, 96 N. C., 557; Ely v. Early, 94 N.  C., 
1 ;  Asheuille Biv. v. Asfon, 92 N .  C., 588; Colgrove u.  Koonc~, 76 
N. C., 363; and the action was properly dismissed as to them whenever 
it was made to appear that plaintiff had no claim against them and their 
presence was not necessary to a complete and proper detcrminatioi~ of the 
controversy between plaintiffs and the original defendant, R. L. Wilson. 

I t  is suggested that the question of joining these defendants as 
parties should have been raised by formal written demurrer, and that 
the objection is waived hy answer filed. This may have been true if 
the objection only presented a case of misjoinder of parties or causcs 
of action, but is not maintainable when the facts alleged in the plead- 
ings or disclosed in evidence show that plaintiff has no cause of action. 
Pomcroy's Code RPmedies (4  Ed.), p. 278; Revisal, see. 478. i n  the 
last citation i t  is provided in reference to objections of this character: 
"If nu such objection be taken either by demurrer or answer, the de- 
fendant shall be deemed to have waived the same, excepting only the 
objection to the jurisdiction of the court and the objection that the 
complaint does not state facts sufficient to constitute a cause of action." 
And i n  Pomeroy it is said: "Finally, whatever be the completeness or 
defect of the allegations made by plaintiff and of the issues raised i n  
the answers of defendants, if on the trial the evidence fails to establish 
a cause of action against some portion of the defendants, and it thus 
appears that they have been wrongfully proceeded against in the action, 

the plaintiff will be nonsuited or his case dismissed as to them 
(540) and his recovery limited to the others against whom a cause of 

action has been made out." 
I t  is urged further that the plaintiffs have the right to rctain these 

parties as necessary to a decision of the question of title. But to what 
purpose or on what principle? Doubtlcss, under our present proce- 
dure, codefendants may be allowed or required to litigate matters be- 
tween themsclves; but this must be determined in reference to the de- 
mand made by plaintiffs, and is only permitted when thc decision of 
such issues is cssential or desirable for a complete determination of 
the controversy in  the principal case. Codefendants may not bc re- 
quired or allowed to raise and debate issues between themselves which 
are entirely irrelevant to the demand as made by plaintiff and are riot 
required in any way tto a full and correct determination of his cawe 
of action. 
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"A cross-action by a defendant against a codcfendant or third party 
must be in reference to the claim made by plaintiff, and based upon 
an adjustment of that claim. Independent and irrelevant causes of 
action cannot be litigated by cross-actions." 31 Cyc., 224, citing, 
among other cases, Joyce v. Growney, 154 Mo., 263. 

There was no error in  dismissing the action against the appellees, and 
the judgment to that effect is 

Affirmed. 

Cited: Nontgornery a. Blades, 217 N.C. 656 (3p) ; Illades 11. R. R., 
218 N.C. 704 (3d) ; Schnepp v. Richardson, 222 N.C. 230 (3c) ; Maore 
v. Massengill, 227 N.C. 246 (lc, 3c) ; l lorlon v. Perry, 229 N.C. 322 
(3c) ; Fleming v. Light Co., 229 N.C. 404, 405 (Ic, 3c). 

I ISAUELLL4 A. SEHORN V. CITY OF CHARLOTTE. 

I (Piled 17 May, 3916.) 

Municipal Corporations-Negligence-Streets and  Sidewalks-Trials-Evi- 
dencc-Questions for  Jury. 

A city is required to keep its streets and sidewalks in a reasonably safe 
condition by continuous supervision, but i t  is not held to warrant them 
a t  all  times to be absolutely safe;  and while permitting a hole several 
inches deep left by the removal of a water meter by its own employees, 
about 16 or 18 inches in  diameter, partly in  the concrete sidewalk and 
partly on a grass plat within the curbing, to remain there for s ix  months, 
affords evirlencc of actionable negligence for a personal injury thereby 
caused, it  may not be declared negligence per se as a matter of law. 

APPEAT, by defendant from Garlar, J., at February Term, 1916, of 
MECXLENBURG. 

3'. X. Redd sand J .  F. Newell for plaintif. 
Chase Brenizer for defendant. 

CLAHX, C'. J.  This action is to rccowr damages for iwgligmcc. (541) 
The plaintiff, a lady about 62 years of agc, whilr walking on a 
street in Charlotte, stepped into a hole in the sidewalk, with the resnlt 
that her knee-cap was fractured and permanently injurcd. 

A cement sidewalk had been laid on this street extending to tlir 
curb, and the water meter was left within the surface of the cement 
sidewalk. The curb was moved further off, leaving some 6 or 7 feet of 
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grass plat between the curb and the cement sidewalk. The water meter 
was then taken out of the cement walk and its removal left a circular 
hole about thrce-fourths within the cement sidewalk, the hole bcing 16 
to 18 inches in  diameter and originally knce deep. I t  is admitted that 
the city itself moved the meter and left the hole there, and it is in evi- 
den(*(. that it was partially filled up, but the earth was not tamped, and 
the plaintiff was injured by stepping therein. 

The court charged as follows: "If the city caused this watcr meter 
to be removed and left in the sidewalk there a hole of 4 to 7 inches 
in depth and permitted that hole to stay there for the space of from 
six to twelve months, this would be negligence per  S P ,  and the defend- 
ant would be responsiblc to the  lai in tiff for such injuries as were di- 
rwtly caused by such negligence." 

There 
error. to 
169 N. 

was evidence of 
charge that this 
(!., 183, we said 

owe to those using their streets, and 'the degree of responsibility ini- 
posed upon them by law, are stated clearly and accurately by Associak 
Justice 11oi-e in  E'dzgerald 2). Concord,  140 N.  C., 110, which has been 
approved in IJ'rowrt 7). D u r h a m ,  141 N. C., 252;  Rwis 11. R a l e i g k ,  150 
N. C., 353; J o h n s o n  71. Rale igh ,  156 N. C., 271; Bailey 11. Winsfon, 
157 N.  C., 259, and in  other cases. He  says: 'The governing authori- 
ties of a town are charged with the duty of keeping their streets and 
sidewalks, drains, culverts, etc., in a reasonably safe condition; and 
their duty does not end at all with putting them in a safe and sound 
condition originally, but they are required to keep them so to the rx- 
tent that this can be accomplished by proper and reasonable care and 
continuing supervision . . . The town, however, is not held to 
warrant that the condition of its streets, c+., shall be a t  all times abso- 
lutely safe. It is only respoxisible for negligent breach of duty, and to 
establish such responsibility i t  is not sufficient to show that a defect 
exists and an injury has been caused thereby. It must be further shown 
that the officcrs of the town knew or by ordinary diligence might have 
discovered the defect, and that the character of the defect was such 
that injuries to travelers thercfrom might reasonably be anticipated.' " 

I n  Smith I ) .  Winsto%, 162 N. C., 50, a new trial was ordered 
(542) because the judge of the Superior Court charged the jury that i t  

was the duty of the municipal corporation to keep the streets 
in safe condition. 

The measure of duty established by these authorities is that the 
streets shall be maintained in a reasonably safe condition, and whether 
t-LP corporation has done so or not is a question of fact to be decided 
by a jury, and cannot be declared as matter of law. This is particu- 

negligence to br left to the jury, but it was 
was negligence pel. se. In Foster v. T r y o n ,  
: "The duty which municipal corporations 

I 

- 
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larly true under the evidence in this record, as Mr. Redwine, who 
described the hole in the sidewalk with more particuarity than any 
other witness, and who said it was 4 or 5 inches decp, also said: "It 
did not look dangerous to me." I f  the judge can say it is negligence 
per se to leave a hole in the sidewalk 4 inches deep, as he has done 
in this case, can he say so as to a hole 3 inches dcep, or 2 or I ?  Where 
is the line to be drawn? I t  is safer and wiser to leave the conditions 
and circumstances to the jury. 

Error. 

Cited: Rollins v. WksLon-Salem, 176 N.C. 413 (c) ; Graham 11. Char- 
lotte, 186 N.C. 664 (c ) ;  Tinsley v. Winston-Sazem, 192 N.C. 599 ((.) ; 
Micl~a~ux v. Rocky Mount, 193 N.C. 551 (c) ; Ferguson v. Asheuille, 213 
N.C. 573, 574 (c) ; Ilouston v. Nonroe, 213 N.C. 791 ( d ) ;  Barnes 1 , .  

Wilson, 217 N.C. 194 (c) ; Barnes v. Wilsow, 217 N.C. 108 ( j )  ; Geftjjs 
v. Narion, 218 N.C. 269 (c). 

I. C. NANCE, TRADING AS TIIE MONTGOMERY HARDWARE 
COMPANY, v. JOHN C. ATKINS ET AL. 

(Filed 17 May, 1916.) 

Judgments-Movtgages-13ayment-Appeal and Error. 
I n  a n  action to foreclose a real estate mortgage to secure a note for 

$300 i t  appeared that  defendant owed other notes secured by chattel mort- 
gage, and i t  was admitted that  on them all the defendant had paid in  
various sums the amount of $655. Upon proper issues the jury ascertained 
that  half of the amount of the pagmrnts shonlil h a ~ e  been applied to the 
note secured by the real estate mortgage. Hcld,  a judgment against dc- 
fendant for any amount due on the land mortgage was erroneous, and it 
is set aside on appeal. Judgment is entered that  the note has been paid, 
and taxing plaintiff with costs. 

CIVIL ACTION tried before Lane, J., a i d  a jury, at  October Term, 
1915, of MONTGOMERY. 

This is an action to foreclose a real cstatc mortgage executed to se- 
cure the payment of a note of $300. 

The pliintiff held two other notes against the defcndant secwrtl by 
chattel mortgages, one for $235 and thc othcr for $225. 

The plaintiff filed a bill of particulars with his complaint in which 
the three notes were charged against the defendant and which showed 
payments aggregating $655. 
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The defendant filed an answer admitting the execution of the $300 
note and the mortgage to secure the payment of the same and pleaded 

payment. 
(543) The jury returned the following verdict: 

1. Is the defendant indebted to the plaintiff; and, if so, in what 
amount? Answer: '($300, with interest on same from 19 April, 1909, 
less a payment of $210 made on 15 August, 1911." 

2. Did the said parties agree, at the time of executing the mortgage 
of 19 April, 1909, upon the real estate of John C. Atkins, that one- 
half of all payments made by John C. Atkins or his son, James At- 
kins, upon the several mortgages held by said Name should be applied 
to the said land mortgages? Answer : ('Yes." 

3. Did the said James Atkins direct, at  the time of making pay- 
ments, that one-half of all sums paid should be applied to the dis- 
charge of the land mortgages? Answer : "Yes." 

Judgment was entered upon the verdict in favor of the plaintiff, de- 
claring $90 to be due on the real estate mortgage and ordering a sale 
of the land, and the defendant excepted and appealed. 

Charles A. Armstrong for plainfiff. 
Howell & Nurley  and Dockery & M7ildes for defendant, 

I t  is nrobable that his Honor intended 
findings upon the first and second issues, but he did not do so, an 
with those issues standing the judgment rendered is clearly erroneoui 

The plaintiff admits payments on the three mortgages amounting t 
$655, and the jury has found that i t  was the agreement of the partie 
that half of this amount should be applied to the $300 note, which wi? 
fully satisfy and discharge it. 

The defendant is, therefore, entitled to hare the judgment set asid 
and a judgment entered that the note has been paid, and for costs. 

Reversed. 

BLTJE RIDGE LAND COMPANY v. W I L L I A X  FLOYD. 

(Filed 24 May, 1916.) 

1. Deeds and Conveyances-Color-Adverse Possession-Burden of Proo 
-Degree of Proof. 

The defendant in an action to recover lands, depending upon advers 
possession thereof under color of title, where the plaintiff has proved 
perfect chain of paper title. has the burden of proving this defense by th 

610 
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greater weight of the evidence, Revisal, see. 3SG; and while an instruction 
thereon tliat the defendant must satisfy the jury thereof has been held 
snfficient, a fi~rther charge in connection therewith, tliat the defendant 
need not satisfy the jury by the greater weight of the evidence, is in effect 
a charge that the jury may be satisfied by less than the greater weight of 
the evidence, and constitutes reversiblc error. 

2. Deeds and Conveyances-Color-Adverse Possession-Constructive Pos- 
session-Outer Boundaries. * 

Upon the question as to whether defendant's possession of a small strip 
of land beyond his own line and within that of the plaintilf was sufficient 
to extend his adverse possession by construction to the boundaries of his 
deed nnder ~ ~ h i c l i  he clainls as color, Green v. IIarmor~, 15 N. C., 162, is 
cited and approved. 

CIVIL APTION tried before I/amling, J., and a jury, at  May (544) 
Term, 1914, of WENDERRON. 

This action was brought to rwover land. Plaintiffs showed a com- 
plete chain of title from the State by grant and mesne conveyances. 
Defendant relied on adverse possession under color of title. The court 
charged the jury as follows: "If the defendant has satisfied you by the 
evidence in this case-hc is not required to satisfy you by the greater 
weight of the evidence or beyond a reasonable doubt, but to satisfy you 
upon the evidence in this case; the burden being upon the plaintiff to 
satisfy you by the greater weight of the evidence of its right to recover. 
The burden is upon the defendant to satisfy you by the evidence-not by 
the greater weight, nor beyond a reasonable doubt, but to satisfy you; 
and if the defendant has satisfied you by the evidence in this case that 
George Thomas in 1872, under a deed from Solomon Jones, entered 
upon-the land in controversy, and the deed covered the land, and that 
he held i t  i n  his possession openly, notoriously, adversely, and con- 
tinuously for a period of seven years, then it would be your duty to 
answer the first issue 'No.' " The jury returned a verdict for the de- 
fendant, and plaintiff appealed from the judgment thereon. See case 
on former appeal, 167 N. C., 656. 

MciLTinch & Justice and Smith & Shiprnan for plmintif. 
Slanton & Rector and 0. V.  F. Blythe for defendanl. 

WALKER, J. When this case was before us at  a former term it ap- 
peared, as i t  does in this record, that plaintiff claimed under a grant 
and mesne conveyances which vested the title and right of possession in 
him. This entitled him to recover unless defendant could show that 
there was an outstanding paramount title or that he had in some way 
acquired title. He undertook to do this by showing color of title and 
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adverse possession under it, which he says was sufficient to ripen his title. 
But this was an independent defense, affirmative in its nature, and irn- 
posed upon the defendant the burdcn of proof to establish it, and this 

burden required that he should satisfy the jury of the truth of his 
(545) defense by the greater weight of the testimony. We said, by 

Justice Hoke, in  the former opinion, 167 N. C., a t  p. 688: "On 
the facts as they are now presented, in order to defeat the title vested in 
plaintiff company under its grant and written deeds, it was necessary 
for defendant to show seven years continuous posscssion in the assertion 
of ownership under the Thomas claim. The evidence, as stated, not 
showing or tending to show that the occupation of the third persons, 
other than Cook, was in any way connected with this claim, the pre- 
sumption is that they held under the true title, and we are of opinion 
that plaintiff was entitled to the instruction prayed for by him: (That 
there was no evidence that Abe Shipman or any other occupant of the 
Payne Housc, except Cook, was in  posseession of the land in con- 
troversy a t  any time, claiming the same under George Thomas.' " I t  will 
be seen, therefore, that the burden was placed upon the defendant to 
prove his adverse possession under color. The court charged at  the 
last trial, and correctly, that the burden, in the first instance, was upon 
the plaintiff to satisfy the jury by the greater weight of the evidence that 
i t  is entitled to recover; but we are of the opinion that there was error 
in  the other part of the charge to the effect that the defendant, who 
attempted to show an independent title, was not required to do so by a 
preponderance of the evidence. The statute, Revisal, see. 386, places 
the burden upon the defendant to show his color and adverse possession, 
for otherwise "his occupation shall be deemed to have been under and in 
subordination to the legal title." Bryan v. Spivey, 109 N. C., 57; Monk 
I). Wilmingtom, 137 N.  C., 322; Bland v. Rensley, 145 N. C., 168; 
fltewart 11. 2CfcCormick, 161 N.  C., 625; R u f i n  v. Overby, 105 N.  C., 78. 
I n  Br?yam v. Xpivey, swpra, it is said that if the plaintiffs have shown 
that they had the title, the defendants aver that "they are protected by 
their adverse possession under color of title for seven years. This de- 
fense is an affirmative one, and the OWUS probandi is, of course, upon the 
defendants to cstablish it," citing BufJin u. O7ierby, supra. Thc case of 
Chafilz v. Mfg. Co., 135 N. C., 95, relied on by the defendant, does not 
sustain his position. The question there was whether the use of the word 
"satisfied" in  an  instruction that "the jury should be satisfied by the 
greater weight of the testimony" increased tbe degree of proof required 
by the party upon whom rested the burden. We held that it did not, and 
then said: "The use of the word 'satisfied' did not intensify the proof 
required to entitle the plaintiffs to their verdict. The weight of the 
evidence must be with the party who has the burden of proof, or else he 



S P R I N G  TERM, 1916. 

LAND Co. v. FLOYD. 

cannot succeed. But surely the jury must be satisfied, or, in  other words, 
be able to reach a decision or conclusion from the evidence and in favor 
of the plaintiff which will be satisfactory to themselves. I n  order to 
produce this result, or to carry such conviction to the minds of the 
jury as is satisfactory to them, the plaintiffs' proof need not be (546) 
more than a bare preponderance; but i t  must not be less. The 
charge, as we /construe it, required only that plaintiffs should prove 
their case by the greater weight of the evidence"; and the other cases 
cited by defendant support this view. Fraley v. Fraley, 150 N.  C., 504; 
8. v. McDona,ld, 152 N. C., 807. Hut in this case the court not im- 
properly used the word : "satisfy7' in  charging upon the burden of proof 
and weight of the evidence, but the error consists in excluding the idea 
that the defendant must prove his color and adverse possession by a pre- 
ponderance of the evidence. There must at  least be a preponderance, 
whether the word "satisfied" is used or not. The instruction given in 
this case was that the jury must be satisfied, but not by a preponderance 
of the evidence, which was erroneous. The instruction was equivalent to 
saying that though the jury must be satisfied, i t  may be done by less 
than the greater weight of the evidence. The authorities show that this 
is not the correct rule. This case is not like Winslow v. Hardwood Co., 
147 N. C., 275, and that class of decisions, where there was no separate 
and distinct affirmative defense pleaded, as insanity, infancy, coverture, 
and the like, but only a denial of plaintiffs' cause of action. 

Plaintiff contends that the evidence shows that defendant occupied 
only a small strip of the land just across the line, and that possession 
of this small piece was not sufficient to extend the adverse possession 
hy construction to rhe boundaries of the deed, which defendant claims as 
color of title. 

This question was discussed by Chief Justice Rz&n in Greelz v. 
Harman, 15 N. C., at  p. 162, where he said: "The operation of the 
statute of limitations dcpends upon two things: The one is possession 
continued for seven years, and the other the character of that posses- 
sion-that it should be adverse. I t  has never been held that the owner 
should actually know of the fact of possession, nor hale  actual knowl- 
edge of the nature or extent of thc possessor's claim. I t  is presumed, 
indeed, that he will acquire the knowledge, and i t  is intended that he 
should. Hence, nothing will bar him short of occupation, which is a 
thing notorious in its very nature, and that must be continued seven 
years in order to afford him, not that time to bring suit for redress of a 
known injury, but full opportunity to discover the wrong. To the cx- 
tent of the occupation there is, p i m a  facie, no hardship in holding that 
i t  is on a claim of title and adverse, and that the owner knew of it. 
Every man must be considered cognizant of his own title, the boundaries 
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of his land, and of all possessions on it, either by himself or others. 
Ordinarily, possession taken by one of another's land is of a part suf- 
ficient in  quantity or value to show to the jury that the possession was 

taken adversely, and also to afford unequivocal evidence to the 
(54'1) other claimant of that intention. And as far  as the actual occu- 

pation goes, it seems to furnish such evidence in almost all cases. 
I f ,  indeed, two persons own adjoining lands, and onc runs a fence so near 
the line as to induce the jury to believe that any slight encroachments 
were inadvertently made, and that i t  was the design to run on the line, 
the possesesion constituted by the inclosure might be regarded as per- 
missive. and could not be treated as adverse. eve; for the land within-the 
fence, except as i t  furnished evidence of the line in a case of disputed 
boundary. The line being admitted, i t  would not make a title, where a 
naked adverse possession will have that effect, because there was no in- 
tention to go beyond his deed, but an intention to keep within it, which 
by a mere mistake he has happened not to do.'' We followed this view of 
the law in CurRe v. Gdchrist,  147 N. C., 648. 

We have no doubt that at  the next trial proper instructions wilI be 
A - 

given to the jury upon this matter, and according to the phase of the 
evidence then presented, so that the jury may determine whether the 
defendant has had adverse possession as the law defines it, under color 
of title for the requisite time. 

For the error as to the degree of proof the defendant should adduce, 
another trial must be had. 

New trial. 

Cited: Hunter v. West ,  172 N.C. 162 (2c) ; Tianderbilt v. C h q m a n ,  
175 N.C. 13 (2c) ; Xpem v. Bank,  188 N.C. 528 (1c) ; Penny v. Ralile, 
191 N.C. 224 (1c) ; Barbee v. Bumpass, 191 N.C. 523 ( l c )  ; Power GO. 
v. Taylor,  194 N.C. 233 ( lc) .  

G .  W. FISHER v. TOX'AWAY COMPANY ET AL. 

(Filed 24 May, 1916.) 

1. Appeal and Error-Tenants in Common-Partition-Betterment-- 
jcctions and Exceptions. 

Where proceedings to partition lands are referred, and it appears in the 
referee's report that the lands are capable of actual partition, and that the 
appellee has put valuable in~provements thereon; and upon the report 
judgment has been entered appointing commissioners to divide the land 
in such manner and proportion as to allow the appellee for betterments 
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(in developing a water power) he has placed tllereo~i, and no appeal was 
taken from this order, but the appellant insisted upon it: Held,  the order 
of the court cwncluded the right of the appellant to have the qnestion of 
tile good faith of the appellee in putting the improvenrcnts on the land 
inquired into, upon appeal from the confirmation of the report of the 
rommissioners. 

2. Appeal and Error - Tenants in Vommon - Partition - Bettcnnents- 
Commissioners' ltcport-Approval. 

The findings of commissioners appointed to partition lands among ten- 
ants in common, allowin5 betterments to one of tl~eni, and approved by the 
trial judge under the circumstances of this case, arc not reriemrblr on 
appeal. 

3. Appcal and Krror-Objections and Exceptions. 
The appellant is confined in his oral :irguruent in the Snljrerue Court to 

the exceptions appearing of record. 

4. Appeal and li:rroi.--In Forma Paupcris-Briefs-Rules of Court. 
1Jpon appeal to the Snprerne Court i w  fornm p u ~ c p r , r i s ,  tllr appellant is 

r rq~~ired  to f i k  six typewritten copies of his brirt' upon pen;ilty of Irnving 
his case dismissed, and printed briefs must be filed by the appellee for 
him to be heard on the oral argument. 

, ~ P P E ~ ~ T ,  by plaintiff from judgment rendered by Harding, J., (548) 
a t  September Term, 191 5, of TRANSYLVANIA. 

This  is an  appeal by the plaintiff from a judgment confirming the 
report of commissiollers appointed to partition certain lands between 
the plaintiff and the  defendant, the plaintiff being entitled to one-eighth 
and the defendant to seven-eighths thereof. 

Dur ing the pendency of the proceeding and bctwcrn 27 Frbruary, 
1912, and 1 7  June,  1912, the defendant made valuable improvenrents 
on said land, consisting in the developmrnt of a water power. 

The  cause was referred to Bartlctt Shipp, Esq., and a t  Spring 
Term, 1913, his report was affirmed, and in  the judgment of Judge 
-%clams confirming thc same are the following provisions: 

"It is further ordered and adjudgrd that  the plaintiff bc and he is 
hereby declared to bc a tenant in common with the defendant, Tlir 
Toxaway Company, i n  the lands in  controversy in  this action as de- 
fined in  the refcrec's report, and as such is the owner in  fce and en- 
titled to an  undivided one-eighth intrrest i n  said lands. 

"It appearing from the r q o r t  of the referce that  the said lands arc 
snsceptiblr of actual partition, without in jury  to the interests of 
e i t h e ~  of the trnants in common, that  a sale of the lands is not nrces- 
sary, and that  the defendant has i n  good fai th made improvements 
on said lands costing several thousand dollars: 
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"It is further ordered and adjudged that G. W. Wilson and J. C. 
King and T. T. Loftis be and they are hereby appointed commission- 
ers to make partition of the lands in controversy between the plaintiff 
and defendant according to their respective interests as herein de- 
clared; that said commissioners, after being duly sworn, shall meet on 
the premises and partition the land bctween their respective interests 
therein, that is to say, said commissioners shall partition and allot to 
the plaintiff in severalty one-eighth interest therein, and to the defend- 
ant in severalty seven-eighths interest therein. I t  is further ordered 
and adjudged that no land shall be allotted to the plaintiff on which 
are situated the improvements made by the defendant or any part 
thereof, and that the land allotted to the defendant shall be valued with- 

out regard to the improvements made upon said property." 
(549) The   la in tiff did not except to said judgment, and, on the con- 

trary, asked that it be affirmed on the appeal of the defendant. 
(165 N. C., 663.) 

The commissioners named in the judgment of Judge Adams failing 
to act, other commissioners were appointed by Judge Long to act under 
the order of Judge Adams. 

Tliese last commissioners met upon the premises, examined the land, 
heard evidence offered by the plaintiff and defendant, and made a full 
report, the material parts of which are as follows: 

"We further report that in making the allotments hereinafter set 
out we did not consider the value of the power house and plant above 
referred to, but allotted the land on which said house and plant is 
situated to the defendant above named. 

"We further report that the land hercin allotted to the plaintiff, 
G. W. Fisher, is situated on a public road of Transylvania County, 
North Carolina. 

"We further report that in all of our proceedings we acted in accord- 
ance with the order of his Honor, B. F. Long, above referrcd to, and the 
order of his Honor, W. J. Adams, hercin referrcd to, and allotted no 
land to the plaintiff on which are situated tlie improvements made by 
the defendant or any part thereof, and valued the land allotted to the 
defendant without regard to  thc improvements made upon said property 
or any of them. We valued the water power existing on said land 
without regard to any increase thereof by reason of the presence of said 
dam and said lake, or without regard to any development or improve- 
ment thereof. This value we find to be $2,000, of which the share of the 
plaintiff herein is worth $250. 

"We carefully examined all of the land embraced in the above bound- 
ary, under the direction of the surveyor familiar with the boundary, 
and considered the value thereof without regard to any of the improve- 
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ments made thereon by the defendant or any of them. We find that 
the land situated in the southern and southwestern portions of said 
boundary is of somewhat less value per acre than the remaintlcr of 
said boundary and that 75 acres of said land in said south and south- 
western portion is equal in  value to a one-eighth interest in said entire 
boundary without regard to any of the improvements made thereon by 
said defendants and without regard to the value of said watrr power as 
above found. 

"We further find that the land in the northeastern portion of the 
boundary allotted to G. W. Fisher is worth on an averagc $25 per acre, 
and that ten (10) acres thereof is equal in value to the share of the 
plaintiff in the water powcr as above set forth. 

"We, thcrrfore, allot to said plaintiff as his share in said 
property, to be partitioned by us, 85 acres from the south and (550) 
southwestern portions of said ,boundaries above described, as 
fairly and equitably equaling in value his one-eighth interest in the 
above described boundary and in said water power thereon, as above set 
forth, and said tract of land so allotted to said plaintiff in severalty is 
bounded and described as follows: . . . 

"We allot to said defcndant as its share in said property, to be par- 
titioned by us, acres, from the northern portion of said 
boundary above described, together with the water powrr thereon, above 
mentioned, and valued by us at  the sum of $2,000, as fairly and equitably 
equaling in value its seven-eighths interest in the above described bound- 
ary and in said water power thereon, as above set forth, and said tract 
of land so allotted to said defendant in severalty is bounded and de- 
scribed as follows : (Description omitted.)" 

Thc plaintiff' filed the following exceptions to the report : 
1. Recanse the commissioners erred in finding as a fact that the 

power plant and power house erected by the defendant corporation, The 
Toxaway Company, on the tract on which the plaintiff' had an undivided 
one-eighth interest, had been erected by the defendant corporation in 
good faith, and with no purpose or desire to deprive the plaintiff of any 
of his rights or privileges as a tenant in common with the said defendant 
in the lands described in the order of the court. This was a question 
of fact which could only be passed upon by a jury, and upon which 
there was much conflicting testimony before the commissioners. 

2. The plaintiff further excepts to  the report as filed by the commis- 
sioners because the valuation put upon the water power by the commis- 
sioners was far  below the actual value as shown by the evidence heard 
by the commissioners. 

3. We further except to the report of the commissioners because the 
land allotted to the plaintiff is a rough tract of mountain land entirely 
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cut off from the main public road and is not equal in value to any of the 
acreage allotted to the defendant corporation. Wherefore the plaintiff 
asks that the said report be set aside and that the question of fact 
involving the actual value of the water power upon the said tract and 
the good faith of the defendant corporation in making the improvements 
on the said tract after the court had decided that the plaintiff was a 
tenant in  common with the defendant corporation be first submitted to 
a jury for its consideration and finding. 

The report was confirmed, and the plaintiff excepted and appealed. 

H. 8. EwarL for plaint i f .  
Winston & Biggs for defendant. 

ALLEN, J.  The exceptions of thc plaintiff cannot be sustained. 
The finding of good faith on the part of the defendant in  

(551) making improvements is immaterial, as the commissioners fol- 
lowed the judgment of Judge Adams in making the allotmrnt 

between the plaintiff and the defendant and this judgment "ordered and 
adjudged that no land shall be allotted to the plaintiff on which are 
situated the improvements made by the defendant or any part thereof, 
and that the land allotted to the defendant shall bc valued without regard 
to the improvements made upon said property." 

This judgment established the rights of the parties, and the plaintiff 
not only failed to except to it, but he resisted the effort of the defendant 
to set i t  aside or reverse it, and under its provisions no part of the land 
on which improvements had been made could be allotted to the plaintiff, 
and he, therefore, had no interest in  the question of good faith i n  
making them. 

I t  appears from the report that the commissioners allotted to the 
plaintiff 10 acres of land in lieu of his one-eighth interest in the water 
power, valued as if unimproved, and 75 acres, one-eighth in value of the 
remainder of the land, which is in strict accordance with the former 
judgment. " <> 

We cannot review the findings of the commissioners, approved by the 
judge, as to the value of the water power and of the land allotted to the 
plaintiff; but, if disposed to do so, i t  would be impossible, as the evidence 
is not scnt u p  with the record. 

We are confined to the exceptions, and cannot consider other matters, 
not arising upon the exceptions, which were presented on the oral argu- 
ment. 

We call the attention of the profession to the rule regulating the 
filing of bricfs when the appeal is in, forma pnuperk. 
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The appel lant  is required t o  file six typewri t ten copies of his brief, 
the pcnal ty f o r  fa i l ing  to  do so being the  dismissal of his appeal, and 
t h e  appellee must file a pr in ted  brief o r  he  will  not  be heard  on the  
ora l  argument. 

Affirmed. 

Cited: Daniel v. Power Co., 204 N.C. 277 (2c) ; Jenkins v. Btriclilasd, 
214 N.C. 444 (2c). 

J. A. FORE, RECEIVEJ~ PIEDMONT LTJMBER COMPANY, v. M. S. FEIM- 
STER ET AX,., MEMBEI~S OF THIC BOARD O F  COMM3SSIONERS OW 
IREDELL COUNTY. 

(Filed 17 May, 1916.) 

1. Municipal Corporations-Contractor's Bond-Statutrs-Jnte1~p1~ctatio11 
-In P a r i  Materia. 

I n  a n  action to enforce individual liability upon the members of the 
board of county commissioners for failure to takc a bond from a contracator 
for the erection of a county poorhoiisc required by our statute, ch. 150, 
J,il\z-s 1913, i t  is H P Z ~ ,  that  the entire body of the law applicable to this 
subject is ill pari matcria and should be cor~strued as one statute. 

2. Same-County Comniissioners-Individual Liability-I'cnaltics. 

Revisal, sec. 1319. declares every county a body politic and corpor:rte, 
having certain powers enumerated by the statute and those implied hy 
law, and no others, which can only bc exercised by the board of commis- 
sioners, or in  pursuance of a resolution adopted by them, and construiug 
this section with other relevant sections of the Revisal imposing penalties 
upon the commissioners for failure to perform such clutics, or making 
them infiictahlc; and with reference to sections expressly maliinq the 
commissioners individually liable when knowingly taking inadequate bonds 
from sheriffs, tax collectors, etc., i t  is Held, the county commissioners are  
not individually liable for thc failure of their ministerial duty to take 
the bond required by ch. 150, Laws 1913, from a contractor for the erection 
of a county home, such not having been cspressly declared; and the 
remedy is by indictment. 

3. Statutes - County Commissionws - Individual Liability - Expressio 
Unius. 

Where the Legislature has created certain duties to be performed by tlic 
county commissioners, and has expressly imposed a personal liability upon 
their failure to perform some of thern, bnt not a s  to othcrs, such liability 
only attaches whcre i t  is expressly so dec1:rrcd. 

4. Mechanic's Liens-Municipal Corporations-Contractors' Bonds. 

Sewzble, rh. 150, Laws 1913, requiring municipal corporations to take 
bond from contractors for county buildings, is for the protection of the 
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counties, ant1 subcontractors and lnaterialinen acquire no rights there- 
under. 

(552) CIVIL ACTION tried beforr WpFb, J., and a jury, at  November 
Term, 1915, of M E C ~ ~ L E N ~ U E ~ .  

There were factr in evidence tcnding to show that in 1913 defendants, 
as the board of commissioners of Iredell County, entered into a contract 
with the Solomon Construction Company that the latter would supply 
all material, etc., and construct for the county a county home, at  the 
contract price of $23,000, the construction company giving bond in the 
sum of $8,000 to save the county harmless by reason of nonperformance 
of the stipulations of the contract; that the home has been built and paid 
for except a small amount, which has been tendered to plaintiff and re- 
fused ; that during performance of the work Piedmont Lumber Company 
furnished to Solomon Construction Company certain material and sup- 
plies to be used and which were used in said building, and there is a 
balance due for same of $622.65; that the construction company is in- 
solvent, and the Piedmont Lumber Company being also insolvent, plain- 
tiff, as receiver of said company, brings the present suit to hold the 
members of the board of commissionrrs personally liable for the debt, 
on the ground that they failed to take a bond to protect materialmen 

and laborers as required by Laws 1913, chapter 150. 

( 5 5 3 )  At the close of the testimony, pursuant to motions made in apt 
time, j u d p m t  of nonsuit, and plaintiff, having duly excepted, 

appealed. 

Stewart & MclZue and MciVinch d buslice for plaintiff. 
L. C. Culdwell and 11. P. Gricr fo r  defendant. 

HOKE, .J., after stating the case: I n  direct reference to the question 
presented, the statute makes provision as follows: "Every county, city, 
town, or other municipal corporation which shall let a contract for the 
building, repairing, or altering any building shall require the contractor 
for such work to execute a bond with one or more solvent sureties, paya- 
ble to the said county, city, town or other municipal corporation, and 
.conditioned for the payment of labor done and the materials and supplies 
furnished for the said work, . . . if the official of said county, town, or 
other municipal corporation whose duty it shall be to take said bond 
shall fail to require said bond herein provided to be given, he shall be 
guilty of a misdemeanor. Any laborer doing work on said building, 
and materialman furnshing material therefor and used therein, shall 
have the right to sue on said bond the principal and sureties thereof, 
. . . for the recovery of the amount due them respectively." 
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The conditions of the bond taken being only to save the obligee, that is, 
the county of Iredell, harmless by rcason of default in complying with 
the stipulations of the contract, as now advised the bond does not seem 
to extend or apply to the claims of materialmen and laborers for sums 
due them from the contractor, Mfq. Co. v. Andrews ,  165 N. C., 285, and 
the question prcsented is whether the mcmbcrs of the board of commis- 
sioners, as individuals, should be held liable to plaintiff, a materialman, 
for failure to take the bond in terms as required by the law. While it 
is the recognized position here and elsewhere that, "One who holds a 
public office, administrative in character, and in reference to an a d  
clearly ministerial, may be held individually liable in a civil action to 
one who has received special injuries in  consequence of his failure to 
perform or negligence in performance of his official duties," f { i p p  r l .  
E7arrell, 169 N.  C., pp. 551-555, in several authoritative dec*isions on 
the subject in other States i t  has been held that where an act of thc 
Legislature in  reference to a corporate body jn its terms imposes a cor- 
porate duty, the individuals, as such, corr~posing thc corporation o~ 
charged with the general management and control of its corporate 
affairs shall not be held to personal liability unless expressly made so by 
the statute itself or unless they have becn charged with or have under- 
taken some individual or personal duty concerning the matter. T h i ~  
principle declared in  Bassetl  71. F i s h ,  75 N. Y., 303, has been extmrded 
to cases similar to the one before us in IITanckard a. Bwucs, 110 
Ark., 528; M o ~ ~ n i ~ r  v. Godhold, 116 La. Ann., 165; Tly7rmlic (554) 
Co.  v. School  llisfrict, 79 Mo. App., 665. 

I n  the Arkansas case i t  is said: "The failurc of public officrm to 
comply with the statute directing the taking of a bond from a contractor 
for public work conditioned on paying all indebtedncss for labor and 
material, upon which bond any person, etc., may sue, docs not render 
them individually liable." 

I n  the Missouri case, supra,  Blancl, 1'. J., delivering the opinion, said : 
"It is to those corporations, and not to the living persons through whorn 
they manifest their will and power, that the Legislature has spoken, and 
when the contract for the erection of the school building was let by the. 
school district of Kirkwood, it became its duty to require the contractor 
to give the bond; the duty was a corporate one, and the failure to pcr- 
form this duty was the negligence of t,he corporation and not of the 
individuals who compose the board of directors of the district. I11 the 
letting of the contract and in  their failure to take the bond of the con- 
tractors, the directors did not act as individuals engaged in the enterprise 
of erecting a building but as a board of directors through which the 
school district manifested its will." 
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Without at present giving our full approval to its application in these 
last three cases, the position finds support, and becomes controlling in 
this jurisdiction by a proper consideration of the general statute law 
under which our counties are established and exercise their duties, and 
the features of this legislation by which a proper performance of these 
duties are enforced. I n  chapter 23 of Revisal, see. 1319, it is declared 
that "every county is a body politic and corporate and shall have the 
powers prescribed by statute and those necessarily implied by law, and 
no others, which powers can only be exercised by the board of coinrnis- 
sioners, or in pursuance of a resolution adopted by them." Thcn fol- 
lows an elaborate statement of powers conferred, and in this and other 
chapters and sections of the Revisal appear the penalties imposed for 
failure to perform those enumerated and general duties. I n  some cases 
the members of the board are made indictable; in  others penalties are 
imposed. I n  certain specified instances, and particularly in  eases of 
taking official bonds of sheriffs and tax collectors, the commissioners are 
expressly made individually liable as sureties where they knowingly take 
such a bond that is inadequate or inefficient, Revisal, secs. 313 and 2914 ; 
and under penalty of forfeiting his office, their clerk is required to 
keep a record of the vote on official bonds so that evidence may be 
available as to how each mcrnber of the board has voted on these ques- 
tions. These boards of commissioners, charged with manifold and im- 
portant duties in the governance and well ordering of their counties, 

many of them legislative or quasi-judicial in their nature, serving 
( 5 5 5 )  oftentimes at  great personal sacrifice, should not be held in- 

dividually responsible unless clearly made so by express enact- 
ment or some imperative principle of law, and while the duty in this 
case is no doubt ministerial, when proper weight is g-ivcn to the language 
of the statute itself, imposing the duty on "counties, cities, towns, or 
other municipal corporations," thus in terms creating a corporate duty, 
and to the fact that in thc body of the law applicable, whenever indi- 
vidual liability has been heretofore desired, express provision has been 
made for jt, we are of opinion that i t  is the correct interpretation of this 
legislation that, in  its coercive features, the remedy is confined to that 
given by the statute itself, to wit, by indictmcnt, and that no civil lia- 
bility on the individual members of the board is intended or permissible. 

The entire body of law applicable to this subject, being in pa'ri 
materia, is to be construed as one and the same statute, and the fact that 
the Legislature, having created in terms a corporate duty, has imposed 
the personal liability in  the one case and failed to do so in the other is 
equivalent to a legislative declaration that, in  the latter instance, the 
liability does not exist. People u. Butchison, 172 Ill., 498; S. v. 
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Wrighfson, 56 
on Int. Laws, 

There  is n o  
Affirmed. 

N. J. I,., 201, cited i n  X. v. Knigh,t, 169 N. C., 333; Black 
p. 146. 
error, and the  judgment of nonsuit mus t  be 

( 7 i t ~ d :  IILpp v. Ferrall, 173 N.C. 171 (c) ; Marshall v. Hastings, 174 
N.C. 481 (cc) ; Noland Co. v. l'rwstees, 190 N.C. 252 (cc) ; Holmes v. 
Upton, 192 N.C. 179 (c) ; London 11. Comrs., 193 N.C. 103 (p) ; Mofitt 
v. Davis, 205 N.C. 569 ( d ) ;  Old Fort 21. Harmon, 219 N.C. 245 (3c). 

CLARA J. BROWN v. ASHEVILLIB POWER AN11 LIGHT COMPANY. 

(Filed 24 Nay, 1916.) 

1. Hailroads-Street Kailways-Care of Passensrs-Guarcl-mils-Absent 
Conductor-Negligcnce-Evidence-Questions for July. 

Where a street railway company mns  its open car to its amusement 
park, the car provided with guard-rails held in  place only by their own 
weight, and there is evidence tending to show that  these rails are  easily 
lifted by passengers entering or leaving the car, which the presence of 
the conductor, in looking out for the safety of his passengers, would pre- 
vent; that  a t  a time when the car was crowded and a crowd of passengers 
was expected a t  the park, the conductor left the car to throw a switch, 
just before reaching the park platform, and the plaintiff, a n  old and feeble 
woman, attempting to get on the car a t  its regular stop, was injured by 
the rail, which had been held up by the passengers entering and leaving 
the car, falling on her head; and that  a special man wns occasionally 
employed to throw the switch, but was absent on this occasion: g e l d ,  
evidence of actionable negligence, and i t  was reversible error for the trial 
judge to charge the jury that  the car was properly equipped, and that the 
defendant was not liable i f  the injury to the plaintiff was caused by the 
rail having been lifted by the other passengers, there beinq no fastening 
and no one present charged with the duty to prevent them. 

2. Railroads-Street Railways-Stopping of Cars-Invitation Implied. 

The stopping of a car a t  its regular place for the purpose of taking on 
passengers is a n  implied invitation for passengers to board the car there. 

APPEAL by plaintiff f r o m  IIardir~g, J., at March  Term, 1916, (556) 
of ' B r r ~ c o n m ~ .  

Mark W.  Brown for plaintif. 
Martin, Rollins & Wrig7zt for defendant. 
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CLARK, C. J. The plaintiff, an agcd lady, on a visit to her daughter in 
Asheville, went with said daughter and infant grandchild on the defend- 
ant's car to Riverside Park, a place of amusement conducted by the 
defendant. On the return trip, as they came out from thc park to the 
platform provided for passengers, there was a crowd of people thereon to 
take thc car, and when thc car arrived that also was crowded. 

Thc conductor left the car a short distance from the point where 
passengers were received and discharged, in order to change a switch, 
while the car went on, without the conductor, to the usual stopping place 
at  the platform. There was evidence that the defendant had sometimes 
furnished an extra man to change the switch, so that the conductor could 
remain on the car to supervist. and to protect passengers from injury 
when there was a crowd. Thc car on which the plaintiff was injured 
was an open car provided with a guard-rail, running the length of the 
car on each side, which remained in position by its own weight when 
down and was held by hooks when raised to the top of the car for 
passengers to get on or off. When the guard-rail was down, either end 
coixld be raisod up without disturbing the other end. These rails are 25 
to 30 feet long, 4 inches wide, and 1 inch thick. There were steps on 
each side of the car running its whole length which would bc lowercd 
when passengers were getting off or on the car, and at other times these 
steps were raised and fastened with an iron mado for that purpose. On 
this occasion the car stopped with the left side next to the platform for 
passengers, who began to get off and on, on both sides of the car. The 
plaintiff's daughter boarded the car from the platform with her baby in 
her arms and took a seat, and the plaintiff was in the act of getting into 
the car on the same side when the guard-rail fell upon her head, causing 
serious injury. 

The defendant's conductor testified that when he returned to the car, 
after operating the switch, "the guard-rail Wac: being pushed up and 

down by ladies and men who were holding it up, and that passen- 
(557) gers were dodging in and out of the car, under it"; that the 

plaintiff had already been injurcd, and he took hold of the guard- 
rail and held it in position until all the passengers had gotten off, and 
that he then let i t  down into position. He  further testified : "1 saw 
that Mrs. Brown had been hurt before I let the rail down. When r saw 
that she was hurt, she was beside the car;  she must have been within ti 
or 6 feet of me. The people were still getting off the car ;  that was the 
first time that 1 discovered that she was hurt. I knew she was hurt 
because she was standing in a stooped position and had her hand to her 
head like she was hurt. I didn't see the guard-rail hit her ;  from every 
sign 1 thought she had been hit." 

624 
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The conductor also testified that there was nothing to keep the guard- 
rail down; that anybody could push it up at  will, and that if the extra 
man had been in charge of the switch, so that he could have remained 
i n  the car, he "would Yhave been there'to keep the rail down," and that 
if he had been there this would have been a part of his duties; that at 
that time of the year the cars were pretty well crowded, and there usu- 
ally were large crowds making a rush to take the car back to town. 

At  the request of the defendant, the court instructed the jury that 
there was no evidence of any negligence on the part of the defendant in 
the way and manner in which the car was equipped, and that if the 
injury -was caused by the acts of the passengers on the car, the jury 
should find that there was no negligence on the part of the defendant, 
and that if the guard-rail referred to was caused to fall and strike t,he 
plaintiff by the a'cts of the passengers on the car the jury should find 
that there was no negligence. 

I n  this there was error. I t  was the duty of the conductor to be at  
his station at  the platform where the passengers were in the habit of 
boarding the cars and to give necessary assistance. Clark v. Trac t ion  
@o., 138 RT. C., 77.  The carrier had reason to expect a large crowd on 
that occasion, and knew that a rush was usual in which the strong and 
alert passengers might cause injury by crowding, or in other ways, those 
who were feeble, and it was its duty to have the conductor supervise the 
station platform and premises so that they should be in a reasonably 
safe condition when passengers were getting off and on, Mangurn v. 
B. R., 145 N. C., 152 ;  and if he could not be there it was a defect in  
equipment that the rail was not fastened so it could not be raised or 
lowered except by the conductor. 

I t  is true, the court charged that the plaintiff, being an aged person, 
was entitled to more care and attention from the conductor than ordi- 
nary persons. Clark v. Trac t ion  Co. ,supra. But he, in effect, withdrew 
that instruction when he further charged that if the conductor was not 
on the car, and the plaintiff was injured by the act of the passengers, the 
defendant was not negligent. The fact that the guard-rail was up 
was an invitation to plaintiff and other passengers, and the de- (558) 
fendant was liable for injuries sustained in attempting to get on, 
since if the conductor had been present at  his post of duty the rail would 
not have been up until the proper moment, and in the rush of the pas- 
sengers it would not have dropped on the plaintiff. 

I t  was the duty of the conductor to raise and lower the rail, and if 
he were present it would have been negligence to permit it to be raised 
or lowered at such time or in such way a's to drop on the plaintiff. I t  
was still greater negligence that the conductor was calle'd away to look 
after changing the switch, for which the company should have (and 
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sometimes had) provided another man. I n  Awowood u. B. R., 126 
N. C., 629, it was held, in regard to the duty of keeping a proper look- 
out on the track, that if the enginecxr and fireman were insufficient to 
keep a proper lookout with due attention to thcir other dntics, the 
company should have had a third man to do this; that the company 
were not absolved from negligence because by reason of such othcr 
duties the engineer and fireman were not ablc to keep a proper lookout, 
and that the question was not whether the engineer and fircman were 
negligent, but whcther the company was. 

I n  this easc i t  was necessary that the switch should bc altered, and 
the conductor was not negligent in  attending to this duty; but it was 
negligence of the company in not having a man to look after the switch 
so that the conductor could attend to the lowering and raising of the 
rail a t  the proper time, which it was his duty to do, and to prevent the 
passengers from doing this in their rush to get on thc ear. The pas- 
sengers were not charged with the duty of carefully looliing after this 
matter. They were each rushing for a seat, and there are always some 
passengers more intent upon this than considerate of the possible injury 
to other passengers. 

Wllcn the car reached the platform and had stopped at the usual 
place for passengers to alight, and for others to board the car, this was 
an invitation to the plaintiff to get aboard. Kenmey a. R. R., 158 
N. C., 521. The defendant company knew that on such occasions there 
was likely to bc a rush of passcngcrs, and that there mas necessity to 
have a conductor in charge to prevent injury to passengers by other 
passengers in a heedless rush for seats. I t  was ncgligencc not to have 
a man to attend to the switch, so that the conductor could have been 
preqent a t  the station when the passengers were getting on and off, to 
prcvcnt injury to some of them by others recklcssly raising or lowrring 
the rail, or crowding feeble passengers against the car, or causing in- 
jury in any othcr marlnrr which would be likcly in such a crowd whcn 
there is no supervision by an officer of the company. 

Error. 

TIIE RANK O F  UNION v. R. B. REDWINE, JO13N C. SIKICS, ET AL. 

(Filed 24 May, 1916.) 

1. Equity-needs and Convcgances-Mistake of Draftsman-Issues. 
Where a phase of the controversy depends upon the corrrrtion of a 

paper-writing for mutual mistake of the parties. and thr issw submittrd 
was at the request of thc appellant, he cannot coml?lain that it relatcd to 



N. (2.1 SPRING TERM, 1916. 

the mistake of the draftsman and not to that  of the parties, i t  appearing 
that  the mistake of the draftsman necessarily involved that  of the parties 
in the presentation of the case a s  i t  was constituted. 

2. Equity-Deeds and Conveyances-Correction-Signing Instruments- 
Mutual ,Mistake-Rule of Prudent Man. 

The usual rule that  equity will not aid one in  correcting a n  instrument 
which he should have read before signing is not of universal application, 
and is subject to exceptions, the test being, in the absence of fraud, whether 
the party seeking the correction acted with ordinary prudence under the 
circumstances; and i t  appearing in this case that  the draftsman, a man 
of repute, in the presence and with the collbeut of the parties, assumed to 
make the correction when brought to his attention, equity will not bar  
the complaining party of his right because he failed to reread the paper- 
writing thereafter before signing it. 

3. Equity-needs and Conveyances-Mutual Mistake-Correction-Orig- 
inal Parties. 

It is held in this case that  the equity of correcting a n  instrument fo r  
mutual mistake is not confined to the original parties, approving Sills .u. 
Ford, post, 733. 

4. Equity-Deeds and Conveyances-Mutual Mistake-Mistakc of Drafts- 
man. 

When i t  is shown that  a deed or other paper-writing was not drawn by 
the draftsman in accordance with the prior agrecrmnt of the parties 
thereto, equity will correct it. 

5. Samc-Evidence-Trials-Questions for Jury. 
Evidence tending to show that the maker of a moriqage included among 

its security certain certificates of stock hc had theretofore on the same day 
pledged with a bank, that  the name of the president of thc bank was 
erroneously inserted in the instrunlent by the draftsman for the name of 
his corporation, that  the rnalter was indcbted to the corporation, and not 
to its president, is sufficient to be submitled to the jury upon the question 
of correclinq the instrument accordingly on the ground of mutual mistake 
of the parties. 

6. Deeds and Conveyances - 13quity - Correction -Liens - Conflicting 
Claimants. 

In constri~inq a mortgage of certain lands and a pledgc of certificatcs 
of stock, stating in  the deed that i t  was subject to "any existing con- 
veyance of said stock to B., and this only in the event the security, 
including personal, he now holds, when ewh:msted mould not pay off (560) 
and discharge his existing debt against" thc maker, i t  appcilred that 
through mutiml mistake the name of R. had been inscrtrd for the name 
of a banlr of which he was president, and that the maker owed the banlr 
and not B., and had prior, but on th r  same day, pledqed the same certiti- 
cates to the bank to secure his indebtrdness there The instrument being 
construed was drawn without the lrnomledge of the bank, but for the 
parties to that  agreement, and the provision as  to e ~ h a n s t i n g  other securi- 
ties, e tc ,  was not contained in the assignment of the certificates to the  

I 
banlr: I leld,  this provision did not apply to the bank, but to the grantee 
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in the deed, the latter of whom held subject to the lien of the former, and 
was required to first exhaust the other securities he held. 

7. Decds and  Conveyances-Pledges of Security-Conflicting Claimants- 
Ambiguity-Third Parties. 

Where the owner of securities has assigncd them for a debt to different 
parties, A. and B., on the same day, and in the assignment to  B. there a re  
provisions as  to first exhausting other securities, but not contained in that  
to A., to whom the securities had been prior assigned, and who knew 
nothing of the subsequent transaction : Held, the instrument of I$., in 
case of doubt a s  to the meaning of the provision, will be construed against 
him in determining the meaning of the parties. 

8. Deeds and Conveyances-TntentIntcrpretation-Extrinsic Evidence. 
I n  construing instruments relating to the same subject-matter the courts 

may regard the surrounding circnmstances, the condition of the parties 
executing it, and the objects they had in view. 

9. Deeds and  Conveyances-Interpretation-Intent-iMal Grammatica. 
The maxim, Mala grammatica non  1:itiat chartam, does not apply in the 

interpretation of a n  instrument when it appears that  the draftsman was 
educated and intelligent, and that  a grammatical and propcr construction 
will throw light upon its interpretation. 

10. Deeds and  Conveyances - Registration - Probate - I k p u t y  Clerks- 
Office-Women-Constitutional Law. 

Where the owner of certificates of stock has assigned them to different 
persons as  collateral security to the payment of a separate debt to  each, 
the first of which is registered and the latter is not, and it appears from 
the latter instrument that  the prior assignment was the first lien on the 
shares, the questions of notice by registration and the validity of probate 
taken by a female deputy clerk of the court, or whether it may be im- 
peached by parol evidence, do not arise. Semblc, the position of deputy 
clerk is an office. 8. v. Knigkt, 160 N. C., 333, is cited and approred, obiter 
dictwm. 

11. Actions-Contracts-Vsnry. 

An action on a contract bearing usurious interest may be maintained 
in oar courts, and the action mill not be dismissed because some usurious 
interest has been charged. 

BROWN, J., concurring; CLARK, C. J., dissenting. 

(561) CIVIT, ACTION t r ied before CarLer, J . ,  a n d  a jury, a t  October 
Term, 1915, of UNION. 

T h i s  action was  instituted by t h e  B a n k  of Union  against the defend- 
ant R. R. Redwine and  others, f o r  the purpose of cstablising i t s  r igh t  
i n  a n d  t o  ten shares of the  capi tal  stock of the  Lake L a n d  and Lumber  
Company, belonging t o  t h e  defendant  E. C. Wil l iams and b y  h i m  
assigned to the  plaintiff bank as  security f o r  certain indebtedness; t h e  
immediate  purpose of the  action being to restrain the defendant J o h n  
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C. Sikes, trustee for It. B. Redwinc, from proceeding to sell said shares 
of stock under a deed of trust alleged by plaintiff to constitute a junior 
lien upon the same. Issue was joined by defendant Redwinc on the 
priority of plaintiff's lien and on the amount of the debts secured 
thereby, the said defendant claiming that the plaintiff bank had charged 
defendant Williams usurious interest on the loan sccured by said 
stock, and asking that plaintiff's debt be reduced on that account. Re 
also invoked the doctrine of marshaling assets, and asked that hcforc 
proceeding against said stock plaintiff be compelled to exhaust its 
security on the home place of the defendant Mrs. J. W. Griffin. Mrs. 
Griffin, who had signed with defendant Williams the note secured by 
the mortgage of her home place and by the pledge of the said corporate 
stock, answered that she had signed said note as a surety, and demanded 
that the plaintiff, before foreclosing the mortgagc on her home, exhaust 
its secnrity on the stock. 

An injunction pending the hearing was obtained from Judge Shaw 
in December, 1914, and the case came on for hearing before Judge 
Devin a t  May Term, 1915. At this hearing the issues involving the 
priority of plaintiff's lien wcrc tried and determined in favor of plain- 
tiff; and it was also found by the jury and adjudged by thr court that 
Mrs. Griffin was mcrely a surety on the note secured by mortgage of 
her home and the corporate stock. Judge Devin then refcrrcd the 
case to W. J. Pratt ,  Esq., to determine the amount of the debts of plain- 
tiff secured by the stock, and to pass npon thr question of marshaling. 
The referee made his report to Judge Carter at October Term, 1915, 
who passed upon exceptions thereto filed by both sides, and sustained 
plaintiff's contention that the defendant Itedwine, being merely a junior 
encumbrancer, could not plead usury in the debt of Williams to plain- 
tiff, and held that this was not an appropriate caw for the application 
of the principle of marshaling assets. The court also overruled a 
motion to dismiss the action because usury had been charged. From 
these judgments of Judges Devin and Carter adverse to him the dc- 
fendant Redwine appealed to this Court. 

The verdict of the jury before Judge Dcvin was as follows: 
1. Was the paper-writing from E. C. Williams to J. C. Sikes, 

trustee, executed by said E. C. Williams subsequent to the cxccu- (562) 
tion of the assignment of the Bank of IJnion Z Answer : "Yes." 

2. Was the name W. S. Blakency in said paper-writing from E. C. 
Williams to J. C. Sikes, trustee, inserted therein in lieu of the words, 
the Bank of TJnion, by mistake of draftsman, as alleged in the com- 
plaint ! Answer : "Yes." 

3. Did defendant Redwine take the paper-writing executed by E. C. 
Williams to J. C. Sikes, trustee, with notice of assignment by said 



I N  THE SUPREME COURT. 1171 

Williams to the Bank of Union of the ten shares of stock in contro- 
versy? Answer : "Yes." 

4. Was the subscribing witness of the paper-writing executed by E. C. 
Williams to J. C. Sikes, trustee, in proving same before the deputy 
clerk of court, sworn upon the Holy Bible? Answer: "No." 

5. Was the defendant Mrs. J. W. Griffin surety on the note for 
$7,500 to the Bank of Union, as alleged in her answer? Answer: "Yes." 

The plaintiff, the Bank of Union, claimed the ten sharcs of stock 
under a written assignment made to it by said Williams on 12 January, 
1902, which assignment was not recorded until 17 November, 1914; 
and notwithstanding the fact that the dced of trust made to Sikes, 
trustee, was dated 4 January, 1912, and the trust was accepted by Sikcs, 
trustee, 6 January, 1912, the plaintiff contcnded that this deed of trust 
was executed subsequent to the assignment to the plaintiff. The jury 
found i t  was executcd subsequcntly. The plaintiff further contended 
that i t  was entitled to the stock in  controversy under and by virtue of 
another assignment. This assignment was dated 1 April, 1914, and 
recorded on the same date. The plaintiff further contended that the 
name "W. S. Blakency" was inserted in the deed of trust to Sikes by 
mutual mistake of the parties or by inadvertence or mistake of the 
draftsman in  lieu of the name "The Bank of Union." The jury so 
found. The defendant contends that there mas not sufficient evidence of 
a mistake, and the judge should have so instructed the jury. 

The plaintiff further contends that the defendant Redwine had notice 
of the assignment of thc ten shares of stock to the Bank of Union, and, 
therefore, he took the same subject to said assignment. The jury so 
found. 

The defendant contends that the shares of stock, as evidenced by cer- 
tificate, is personal estate, and a mortgage of it as made by Williams to 
the plaintiff should have been recorded, and not having bccn recorded, 
no notice, however full and formal, is sufficient. 

The plaintiff further contended that notwithstanding the order of 
probate of the clerk directing the registration of the deed of trust to 
Sikes for the benefit of the dcfendant Redwine was in due form, the 
execution of same was not proven upon oath legally administered, and 

the registration is a nullity. The jury so found. 
(563) The defendant contends that for thc purpose of registration or 

notice, the probate, being in duc form, cannot be attacked by 
evidence aliwnde. The defendant further contends that the certificate of 
stock for the ten shares having been placed in the possession of the 
trustee Sikes, this would be a pledge-a delivery of fhe properly-and 
no registration was necessary. 
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Thc deed of trust to Sikes, trustee, after conveying certain personal 
property, purported to convey the certificate of stock, and then followcd 
the following clause : 

"This certificate subject, however, to any conveyances heretofore 
made of said certificate of stock to J. R. English or the English Drug 
Company, and also subject to any existing conveyance of said certificate 
of stock to W. S. Blakeney, and this only in event the security, includ- 
ing personal he now holds, when exhausted will not pay off and dis- 
charge his existing debt against Williams." 

The plaintiff contended that this provision in the deed of trust docs 
not apply to the security then held by Blakeney, but to that held by 
Redwine. 

The effect of the judgment is to give to this language the construction 
contended for by the plaintiff, which the defendant contends is erroneous. 

Judgment was rendered in favor of the plainhiff, and the defendant 
appealed. 

Stack ct? Parker f o r  plaintif.  
Armfie7d & A d a m  and Cansler d Camsler for defendani. 

ALLEN, J. I t  is well to consider, first, the exceptions takm by the 
defendant upon the trial of the issues submitted to the jury, as the 
verdict has an important bearing on the construction and legal effect of 
the deed of trust under which the defendant claims the ccrtificate of 
stock in  controversy, and the following are the material questions raised 
by these exceptions : 

1. Are the issues sufficient to sustain the judgment correcting the 
deed of trust? 

2. Was there sufficient evidence of mistake to justify submitting the 
question to the jury? 

3. Was the maker of the deed of trust guilty of such negligence in  
failing to read the deed that equity will deny him, and the plaintiff 
claiming under him, the right to correct thc deed? 

4. Will a court of equity correct a deed upon the ground of mistake 
except as between the original parties? 

The issue as to mistake was tendered by the defendant, and if in  
any reasonable view it contains the material facts, the defendant ought 
not to he heard to complain. 

The criticism of the issue is that it does not embrace the agree- (564) 
ment of the parties; but while the agreement does not appear in 
the issue in express terms ; i t  is necessarily involved, because there c.oultl 
be no mistake of the draftsman unless there was a previous agreement 
which he failed to insert in the decd. 
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Nor do we think there was such negligence on the part of the maker 
of the deed as will deprive him of the benefit of the cquity for cor- 
rection. 

The general rule is as contended by the defendant, that cquity helps 
those who are diligent and not those who are negligent, Capehart v. 
Mhoon, 58 N.  C., 178 ; and ordinarily one who is able to read, who signs 
a n  instrument without reading, will not be aided, DiTlenger v. Gillespie, 
118 N. C., 737; but the rule is not of universal application, and is sub- 
ject to exceptions. 

Mr. Pomeroy says in his work on Equity Jurisprudence, vol. 2, sec. 
856: "It has sometimes been said in very general terms that a mistake 
resulting from the complaining party's own negligence will never be 
relieved. This proposition is not sustained by the authorities. I t  
would be more accurate to say that where the mistake is wholly caused 
by want of that care and diligence in  the transaction which should be 
used by eTTery person of reasonable prudence, and the absence of which 
would be a violation of legal duty, a court of equity will not interpose 
its relief; but even with this more guarded mode of statement, each in- 
stance of negligence must depend to a great extent upon its own cir- 
cumstances. I t  is not every negligenre that will stay the harid of the 
court. The conclusion from the best authorities seems to be that the 
neglect must amount to the violation of a positive legal duty. The 
highest possible care is not demanded. Even a clearly established neg- 
ligence may not of itself be a sufficient ground for refusing relief, if i t  
appears that the other party had not been prejudiced thereby. I n  ad- 
dition to the two foregoing requisites, i t  has been said that equity would 
never give any relief from a mistake if the party could by reasonable 
diligence have ascertained the real facts; nor where the means of in- 
formation are open to both parties and no confidence is reposed; nor 
unless the other party was under some obligation to disclose the facts 
known to himself, and concealed them. A moment's reflection will 
clearly show that these rules cannot possibly apply to all instances of 
mistake, and furnish the prerequisite for all species of relief. Their 
operation is, indeed, quite narrow." 

A large number of authorities are collected in the notes to Val l~n fyne  
Land Co. v. Imrnigrdion Go., 5 A. and E. ilnno. Cases, 215, and Grieve 
v. Grieve, 11 A. and E. Anno. Cases, 1164, supporting the position that, 

in the absence of fraud, the true test is whether the party 
(565) seeking correction acted as one of ordinary prudence under the 

circumstances. 
We have also said: "The law does not require a prudent man to deal 

with every one as a rascal. There must be a reasonable reliance upon 
the integrity of men, or the transaction of business, trade, and com- 
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merce could not be conducted with that facility and confidence which 
are essential to successful enterprise and the advancemcnt of individual 
and National wealth and prosperity. The rules of law are founded on 
natural reason and justice, and are shaped by the wisdom of human 
experience, and upon subjects like thc one which we are considering 
they are well defined and settled." Walsh v. Ball, 66 N. C., 238, 
approved in Leonard 7). Power Co., 155 N.  C., 14. 

Applying these principles to the evidence, we cannot say that the 
maker of the deed is barred of his equity because of his negligence in 
failing to read the deed. 

He testified, in substance, that he had agreed to execute a deed of 
trust for the bcnefit of Redwine; that Redwine prepared the deed; 
that the deed was read in the office of Redwine, and when he, the 
maker, discovered the certificate of stock was in the deed, be refused 
to sign, stating that he had already assigned the stock to the Bank of 
Union; that Redwine then said it would not hurt to make i t  subject to 
the paper of the Bank of Union; that i t  was agreed that the deed should 
be changed so that i t  would be made subject to the paper of the bank; 
that Redwine said he would make i t  subject to the paper of the bank, 
and turned to his desk and interlined the deed, and that he then signed 
the deed, relying upon the promise of Redwine to make it subject to the 
paper of the bank. 

One of ordinary prudence, knowing the high character and intel- 
ligence of Mr. Redwine, might under these circumstances reasonably 
sign the deed without reading it. 

Nor do we think that the equity of correction is confined to the 
original parties to thc deed. I t  has been held otherwise at  this term i n  
Sills v .  Ford, in which the authorities are collected and discussed in am 
elaborate opinion by Associate Justice Walker, and that casc substan- 
tially covers all the exceptions arising on the trial of the issues. 

The remaining question is whether there was evidence of mistake, 
and this must be answered against the defendant. 

The equity to correct an instrument when by the mistake of the 
draftsman i t  is not drawn according to the prior agreement of the 
parties has been recognized from the earliest times, and we will only 
refer to a few of the later authorities. 

The Court says, in R i q  v. Hobbs,  139 N .  C., 1'72 : "The plaintiff and 
the defendant then wrnt to a justice of the peace to have their contract 
put in writing, and the justice, evidently by inadvertence or mis- 
take (whether of himself or the parties makes no differcnce), (566) 
omitted a material stipulation. I n  such case all the authorities 
are agreed that the instrument will be reformed so as to express the true 
intent and meaning of the parties. 
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L C  This is not an instance of an essential mistake or misunderstanding 
i n  the agreement itself, nor whcre the written instrument is supposed to 
embody the first and only contract of the parties, but is a case of an 
error of expression where the parties have come to a definite agreement 
before hand, and, in the endeavor to put this agreement in writing, a 
mistake is made, so that the instrument as drawn docs not, in  some 
material point, express the contract it was intended to evidence. In  20 
A. and E. Enc. (2  Ed.), p. 823, i t  is said: 'That in  mistakes of this kind 
thc only inquiry is, Docs the instrumelit contain what the parties in- 
tended that i t  should, and understood that it did? Is it their agrec- 
ment? And i t  is wholly immaterial whether the defect is a statutory 
o r  common-law requisite, or whether the parties failed to make the in- 
strument in  the form they intendcd, or misapprehended its legal effect.' 
The authprities are numerous and fully bear out this statement of the 
doctrine. . . . 'Nor will the fact that thr defendant dcnies that 
there is a mistake, and testifies that the deed was drawn according to 
the intention of the parties, prevent the court from granting the relief 
if i t  is satisfied that the deed is not in accordance with the agreement, 
but ought to be so.' " I n  Arthur 11. McCl tcr~ ,  166 N. C., 144: "It is 
said in 34 Cyc., 908, to be settled by a host of authorities that where 
because of mistake an instrument does not express the real intention 
of the parties, equity will correct the mistake, unless the rights of third 
parties, having prior and better equities, have intervened. This is done, 
not for the purpose of relieving against a hard or even oppressive bar- 
gain or to give either party a better one, but simply to enforce the 
agreemrnt as it was made and to prevent the injustice which would 
cnsur if this is not done. . . . Whenever an jnstrumcnt is drawn 
with the intention of carrying into execution an agreement previously 
made, and by mistake of the draftsman or scrivener i t  fails to do so, 
the mistake will be corrected and the original contract enforced accord- 
ing to the real intention of the parties"; and in ~Thook v. Love, 170 
N. C., 99, a mistake will be corrected "when i t  is the mistake of the 
draftsman who is intrusted to prepare the instrument." 

The deed bears evidence of mistake on its face, because in the absence 
of mistake thcrc could be no reason for inserting the name of Blakency 
i n  the deed, when he held no securities of the maker of the deed, Wil- 
liams, and to whom he was not indebted. 

There is also direct evidence of the maker of the deed, before recited, 
that the defendant Redwine agreed to interline the deed and make i t  
subject to the claim of the Bank of Union, and that instead of doing so 

he wrote it subject to the claim of Blakene~. 

(567) This can be explained only on the ground of fraud or mistake, 
and the plaintiffs do not charge fraud. 
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When the high character of the parties is considered, the reasonable 
conclusion is that the mistake occurred because X r .  Blakeney was pres- 
ident of the Bank of Union and had charge of its affairs, and one or the 
other of the parties spoke of him, when referring to the bank. 

We, therefore, conclude that no error has been committed in  the trial 
before the jury. 

I f  the findings upon the first and second issues are supported by evi- 
dence, and are not disturbed, it becomes necessary to determine the 
meaning of the language in  the deed to Sikes, trustee, as follows: "This 
certificate subject, however, to any conveyances heretofore made of 
said certificate of stock to J. R. English or the English Drug Company, 
and also subject to any existing conveyance of said certificate of stock 
to W. S. Blakeney, and this only in  event the security, including per- 
sonal he now holds, when exhausted will not pay off and discharge his 
existing debt against Williams." 

I t  is the latter part of this stipulation, "and this only in event the 
security, including personal he now holds, when exhausted will not pay 
off and discharge his existing debt against Williams," that is in dispute. 

There are three possible constructions of this clause. The first is that 
Blakeney is required to exhaust other securities before resorting to the 
stock to discharge his existing debt. This must be rejected, because 
Williams was not indebted to Blakeney, and Blakeney held no securities, 
personal or otherwise, and the jury has found that his name was in- 
serted in the deed by mistake. 

We must, then, adopt one of the other two constructions, the plaintiff 
contending the duty of exhausting other securities is imposed on the 
defendant, and the defendant that it is imposed on the plaintiff bank. 

The deed of trust was drawn by the defendant Redwine, and the 
bank was not a party to it, and Tvas not represented when it was pre- 
pared. 

We may, then, well apply the rule apparently well settled, "that words 
will be construed most strongly against the party who uses them" (9 
Cyc., 590), or, as stated in 6 R. C. L., 854, "A written contract should, 
i n  case of doubt, be interpreted against the party who has drawn the 
contract." 

This rule is not conclusive or controlling, but is accepted as an aid 
in  determining the meaning of the parties. 

I t  is also '(a fundamental rule of construction that the courts may 
look not only to the language employed, but to the subject-matter and 
surrounding circumstances, and may avail themselves of the same light 
which the parties possessed when the contract was made." Merriam v. 
U.X.,107U. S.,441; R . R . v . R . R . , 1 4 7 N .  C., 382. 

635 
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(568) "To ascertain the intention regard must be had to the nature of 
the instrument itself, the condition of the parties executing it, 

and the objects they had in view." Bank u. Pt~miiure Co., 169 N. C., 180. 
Let us, then, look a t  the surrounding circumstances, the condition of 

the parties, the subject-matter, and the object the parties had in view. 
When the finding upon the first issue is read in connection with the 

evidence, we find that on the same day the deed was executed to Sikes, 
trustee, but prior themto, the debtor, Williams executed a written trans- 
fer or assignment of the stock to  the plaintiff bank as a security for 
debt, and that there is no requirement in that instrument that the bank 
must exhaust other securities before resorting to the stock. 

I s  i t  not reasonable to conclude, as the two papers were executed to 
different parties on the same day, dealing with the same subject-matter, 
if the restriction appearing in  the deed to Sikes, trustee, was intended 
to refer to the bank, i t  would have been inserted i n  the assignment to 
which i t  was a party; and if it refers to the defendant Redwinc, do we 
not find it where i t  would naturally appear? 

The debtor Williams had already assigned thc stock to the bank, and 
it is not to be believed that, in  a subsequent deed, which he intended to 
make subject to this assignment, he attempted to impair its effect with- 
out the consent of the bank. 

Again, the clause in the deed of trust must be read in connection 
with the verdict, which finds that the words '(W. S. Blakeney" were in- 
serted by mistake in lieu of the words "the Bank of Union," and, in 
legal effect, that it was the intention of the parties for the clause to 
read as follows : '(The certificate subject, however, to any conveyances 
heretofore made of said certificate of stock to J. R. English or the 
English Drug Company, and also subject to any existing conveyance 
to the Bank of Union, and this only in the event the security, including 
personal he now holds, when exhausted will not pay off and discharge 
his existing debt against Williams." 

The maxim, "Malu grammntica no% vitiat clzu~inm," is applied when 
it appears that the instrument has been prepared by one unskilled in thc 
use of language, and when the grammatical construction is at  variance 
with the intent of the parties as indicated by the whole instrument; but 
if i t  appears that it is the work of the educated, intelligent draftsman, 
grammatical construction and arrangement will be considered, and here 
the pronouns "he" and '(his7' used instead of "it" and "its" naturally 
refer to the defendant, and not to the bank. 

Neither party has seemed to attach any significance to the use of thc 
word '(personal," presumably because both the bank and the defendant, 
Redwine had personal security, and i t  appears from the evidence of the 
latter that he had indorsements on some of his debts. 
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We are, therefore, of opinion that the true interpretation of the 
clause in the deed now before us is that the certificate of stock (569) 
was assigned as a security for the debt due the defendant Redwine, 
subject to the prior assignment to the plaintiff, with the restriction that 
he (Redwine) could not resort to  the stock until he had exhausted his 
other securities; and thus understood, when considered in  connection 
with the verdict finding that the words "W. S. Blakeney" were inserted 
in lieu of "the Bank of Union," and that the deed was cxecuted after the 
assignment to the plaintiff, i t  is not necessary to consider the other 
interesting questions, argued with much learning and ability, as to 
whether the defendant's interest in the stock is that of pledgee or mort- 

egagee, whether the probate of the defendant's deed is defective on ac- 
count of the witness by whom the execution was proved being sworn 
with uplifted hand, before a woman, who purported to take the probate 
as deputy clerk, or whether parol evidence is admissible to attack the 
probate; because if a pledge of a mortgage duly probated and registered, 
and if the probate cannot be attacked, it is on its face and by its tcrrns, 
under the construction we have placed an it, subject to the assignment 
to the plaintiff. Hinton v. Leigh, 102 N. C., 28; Bank 71. Vnss, 130 
N. C., 593. 

I n  the last case the words in the mortgage following the description 
of the land, "said 239:x acres subject to a nlortgage or deed of trust 
for about $1,900, balance of purchase money on the same," were held 
sufficient to establish a trust in favor of the holder of the first mortgage, - .  
although registered after the second mortgage. 

I n  declining to pass on the other question raised we must not be 
understood as entertaining any doubt as to the right of a woman to 
hold the office of deputy clerk of the Superior Court, and we mention 
i t  lest citizens might be misled by our silence to jeopardize their titles. 
Tha t  the position is, by statute, an  important public office is clear from 
the duties to be performed; that deputies are required to  take and sub- 
scribe the oaths required of clerks (Rev., see. 598) ; that the clerk is 
required to make a record of the appointment of the deputy in his own 
office and to require i t  to be registered in the office of the register of 
deeds (Rev., sec. 899) ; that the clerk is required to make a record of the 
removal of the deputy from "his office" (Rev., see. 899) ; that the dep- 
uties are subject in all respects to the laws applicable to clerks (Rev., 
sec. 900) ; and that they may administer oaths only if thcy are "sworn 
officers" (Rev., sec. 2350) ; and if i t  is a public office, a woman cannot 
hold i t  until the Constitution is changed. S. 11. Knight, 169 N. C., 333. 

I t  is unnecessa'ry to repeat the reasons given for the decision of the 
Court in the Knight case, but none of them were based on the inferior- 
i ty  of women or their unfitness for office. The propriety and wisdom 
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of female suffrage, and of the eligibility of women to hold office are 
political questions, which must be settled by the people, and which we 

cannot discuss or consider in the determination of legal questions. 
(5'70) We simply declare the law as we find it, without usurping the 

power to  change the Constitntion, a power which the people have 
reserved to themselves. 

The question is also raised as to thc right of the defendant Ttedwine to 
plead usury in  the debt between the defendant Williams and the pain- 
tiff; but as we understood it to be admitted on the argument, and the 
admission seems to be borne out by the record, that this plea, if sus- 
tained, would not afford any relief to the defendant if the claim of the 
plaintiff to priority was upheld, which we have done, we do not con- ' 
sider it. 

The motion to dismiss the action because i t  appears that some usurioi~s 
interest has been charged cannot be allowed. - 

The statute prescribes the penalties for usury and does not declare 
that no action may be maintained upon contracts tainted with illegal 
interest, and numerous precedents for such actions in law and equity 
may be found. 

The facts found by the referee and the judge, when reviewing thc 
report, seem to be fully supported by the evidence. 

No error. 

BROWN, J. I concur in the well considered opinion of the Court by 
Justice Allen in this case. As i t  is admitted that the right of a woman 
to perform the duties and fill the position of a deputy clerk of the 
Superior Court or of deputy rcgistcr of deeds is not involved in the 
decision of this appeal, I prefer to withhold my judgment upon that 
interesting question until it is necessarily presented for adjudication. 

CLART~, C. J., dissenting: The plaintiff bank, holder of a junior reg- 
istered mortgage, seeks to restrain John C. Sikes, trustee for R. B. Red- 
wine, from proceeding to sell ten shares of stock of the lumber company 
conveyed in  a prior registered deed of trust to him by the same grantor, 
E. C. Williams. I t  is admitted that said deed to Redwine was registered 
first upon a probate thercof which was takcn and certified by the deputy 
clerk of the Superior Court, Mrs. Katherine Huntley, who a t  the time 
of taking the probate was Miss A. K. McDowell. 

The point is made in the plaintiff's bricf that the registration of the 
Redwine deed is void "because the deputy clerk was a woman, and, 
therefore, not qualified to administer an oath." The opinion of the 
Court holds with that contention, and if such holding is corrcct, the 
other points discussed in the opinion are unnecessary and merely obiter 
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dicfa.  The point is one of far-reaching importance to the public, lies 
a t  the root of this matter, and it is not necessary to do more in this dis- 
sent than to give the reasons why tho writer does not concur in that 
conclusion. 

This Court has r e p e a t d y  h ~ l d  that registration upou an invalid (571) 
probate is void. Todd v. Ouflaw, 79 N. C., 235; L o r ~ g  n. Crews, 
113 N. C., 256; L a n c ~  v. T a i a t ~ r ,  137 N. C., 249; and there are other 
cases to the same purport. I n  Long 11. Crews, 113 N. C., 258, the Court 
held that "the attempted acknowledgment of the deed in trust before an 
officer disqualified to act is a nullity," and could not be cured by registra- 
tion. 

The question, therefore, is simply whether a woman is disqualified to 
act as deputy clerk of the Superior Court. The probate, like any othcr 
judgment, is no judgment if the official had no authority to make it. 

The decGion, aside from its cffect on the parties to this action, is one 
of great importance to the public. Not only the deputy clerk taking 
this probate in Union County was a woman, but three other ladics 
have fillrd thc same position in that county in years, and if this 
probate is invalid because taken before a woman, it may seriously affect 
a large number of titles in that county as well as the validity of legal 
proceedings which have been verified before them. Rcsidcs, in Sampson 
also and other counties in this Statc it is well known that worrwn have 
discharged the duties of deputy rlerk. I n  Henderson County and some 
others women have very acceptably discharged the duties of deputy 
register of deeds. I t  did not occur to the clerks and registers in thosc 
counties that there was any innate, inherent inferiority in wolnen which 
made i t  improper for them to discharge those duties, which they doubt- 
less did faithfully and acceptably, and the intelligent lawyers in those 
c~)ianties were evidently not able to point out any provision in the State 
Constitution, or in the statutes, m~hicl-1 disqualified womcn from holtl- 
ing those positions. 

Deputy clerks are appointed by the clerks and are paid by tlic clerks 
tllernselvcs, cxcept in the counties where the officers are on a "salary 
basis." Revisal, 980, provides that probdes and acknowledgments of 
all instruments may be made "before the deputy clerks of tht. Superior 
Courts." Neither that statute nor any other rcquires that such depi~ties 
shall be males. The assertion that ill North Carolina wornen cannot 
hold such position, or, indeed, any othcr, is challenged by this case. The 
rights of the parties depend upon this question. 

Approaching the subject freed from preconceived opinions, we shall 
find nothing that disqualifies womcn from holding this position eithcr 
in our Constitution or in our statutes or in our system of government, 
nor in  England, from which we derive our laws. 
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The only provision in the Constitution which refers to a "voter" in  
any connection with "office" is in the Constitution of 1868, and that, 
as we said in S. I ) .  Uaf~t r~an ,  162 N. C., 581, is not a provision disqual- 
ifying from office every one who is not a voter. But the provision is 

< <  just - the opposite," and prohibits a voter from being disqualified 
(572) for office. We pointed out the reason for this, which did imt exist 

under the previous Constitution of this State, in that in 1868 a 
large number of colored voters were enfranchised and the ronvention that 
framed the Constitution, fearing that in the future there might be an 
effort to disqualify then1 to hold office, provided that every roter should 
he eligible to office, with the disqualifications rr~entioned furthw on in  the 
Constitution. It would be singular if ncgro men are competent, while 
whit(. women arc t h i r  political inferiors. 

The cwnstitutional provision, therefore, it will be seen, does not dis- 
qualify women from holding any office, even constitutional ones. T t  
rnerdy prohibits the disqualification of voters frorn holding office unless 
disqualificd by the Constitution itself. Art. VT, sec. 8, and Art. XIV, 
see. 7. 

The convention that formed the Constitution seems to have had the 
most implicit faith that the peoplr were competent to select their own 
officers, and, therefore, Art. VI  imposes no disqualifications upon any 
one to hold office except those named in the above sections. "The Amend- 
ment of 1900, while imposing some restriction upon suffrage, left in- 
tact the provision that all who continued to be 'voters' remained eligible 
to offire." S. I?.  12alemnti, supru,. 

r 7 lh is  decision, rrndered as recently as the spring of 1913, calls atten- 
tion clearly to thr facat that our Constitution docs not prohibit any one 
from holding office because not a votcr, but, on the contrary, merely 
prohibits the 1,egislatiwe from disqualifying any voter frorn holding 
office. 

The prcconceived opinion that women are disqualified to hold any 
officr is based upon the error that the qualification for suffrage and the 
qualification for office are the same. This is not true, and never has 
bern so under any of the Constitutions of this State. Our present Con- 
stitution clearly prescribes a qualification for suffrage, but except as to 
the age, whieb is required as to certain State officers therein named, 
there is no qualification required for office, but that is left to the sound 
judgment of the voters. I t  is not even required that judges shall be 
lawyers. The Legislature is merely prohibited, as is seen, to disqualify 
any voter from holding office. 

Under the Constitution of this State adopted at  Halifax in 1776, 
many were disqualificd from voting who were eligibl~ to office, and 
mauy were disqualifird from office who were eligible to vote. For in- 
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stance, up to the Convention of 1835, no one was eligiblc as a voter to 
choose the Governor, the judges, or the State officcrs, unless h c  was a 
member of the Legislature; and up to 3856 no one could be a voter in 
the election of a Statc Senator unless he owned 60 acres of land. On 
thc other hand, citizens were eligible to the State offices, to thcz judge- 
ships, and for llnitcd States Scnator, even though they w c ~  not 
qualified clectors for those positions becausc not nienihers of the (573) 
Legislature. Qualifications for office were required which were not 
required for the clectors for such office: for instance, a memher of the 
Senate was reauired to own not less than ROO acres of land in fee. whilc 
an elector for that position was required to own only 50 acres. 11 mem- 
h r  of the House was required to own not less than 300 acres of land, 
while an elector for that position was required only to be 21 years of 
age and to have paid his taxes. The Governor was required, as he is 
still, to be 30 years of age, but the requirement then and now as to thcl 
voters is 21 years. 

On the other hand, though those othcrwis~ qualified were disqualified 
to vote unless 21 years of age, there was no disqnalifieation by reason 
of age as to holding officc (except as to the Governor), and there were 
instances of men serving in the Legislature under 21, though they could 
not vote themselves for such members. The changes i11 1835 and s i rm 
have consisted in removing property qualifications for voting and for 
holding office and by adding the new requirenrents that a Scnator mnst 
be 25 years of age, that a mcmbcr of the IIouse must be "a qualified 
voter"-the only instance of this-but (except for the Governor and 
Lieutenant Governor) there is no agc requirement as to any other offi- 
cers, and, singularly mough, there is no requilernent that these last two 
or any other officers than members of the House, shall be a voter. The 
provision as to thr Governor is that he must be a "caitizen of the 
United States and a resident of this Statc." As far as uossible. our 
present Constitution has left the qualifications for officc to the voters or 
the appointing power, as the case may be, the restrichon being, as 
already stated, that the Legislature shall ]lot disbar any one who is a 
voter from being eligiblc to any office (with the above qualifications as 
to thc age of certain officials) except as providcd in smtion 8 of Art. 
VT, and sec. 7, Art. XIV of the Constitution. 

We look in vain in the Constitution, as it is writtcn lily the Convention 
and ratified by the pcople, to find any disqualification placed on women 
to hold any officc in the Statc. I n  that respect we pursued the same 
policy as the Constitution of the United Statc,s, under which wonwn 
are eligible for any position from President to lJnited States Corn- 
missioner. Under the Federal Government women havc held thousallds 
of positions, a largc number of them being postmasters, arid they have 
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- 

I n  the same absence of res l r i c f i on  in our State Constitution as in the 
Federal Constitution, there is no reason why the women of North Car- 
olina who are competent to hold any position in the Federal Qovern- 
rnent should be disqualified from holding any position under the State 

to which they can secure an appointment or an election. 

(574) Certainly there can be no reason why a woman cannot be a 
deputy clerk, when shc can be a postmaster, since there is neither 

statute nor constitutional provision giving them greater recognition 
under the Federal Government than undcr the State. 

Surely, as to the position of deputy clerk, a woman should not be 
held ineligible, since we have held that a minor, who cannot be a voter, 
is eligible to be a deputy sheriff. R. R. 11. Fishw, 109 N. C., 1; Yeargk 
71. Siler, 83 N. C., 348. I n  the latter case i t  is hcld that a rninor can 
be a general deputy sheriff as well as a special deputy sheriff, and that 
"lhis is the current of authority in this c o u n t r ~ . ~ '  

If we could import into our Constitution words and phrases which 
arc not there, because of the supposed custorn that wornen were dis- 
qualified in England, we will find that this suggestion is equally un- 
founded. From the time of Willianl the Norman, the founder of the 
dynasty which still reigns in England, there have been forty executive 
heads of the Government, and of these sevcn have been women. Among 
these. the two ablest executives. certainly the two most illustrious and 
sncccssful, the first of whom reigned for forty-five years and the latter 
for sixty-four, werc Elizabeth and Victoria. I n  that country women 
have held many other high positions, and among thein, as all lawyers 
know, the highest legal position in England, that of Lord Chancellor, 
was hcld by a woman, Eleanor of Provence, marly a century before 
m y  man was trusted in that high 0ffic.e other than an ecclesiastic. 
Women have held many other positions in England of every kind 
(among them that of sheriff, who there is a judicial officcr and sits on 
the bpnch with the judges), thqugh they were not voters until thirty 
years ago, when they were granted municipal suffrage. This shows that 
there, as well as here, qualifications for suffrage and qualifications for 
office are not the same, the choice as to officers not being restrictc,d by any 
artificial barriers as to sex, but left to the sound judgment of the electors 
or the appointing power. 

We know that in other couutrics thc greatest executivcs h a w  been, in 
Russia, Catherine thc Great; in Austria, Maria Theresa; in Spain, 
Isabella, and anlong the sovereigns now on the throne, in the present 
great world catastrophe, noilr has steercd the ship of state more safely 
than Quern Wilh~lmina of Tlolland. Evidently there is no inherent 
inferiority which has disqualified women for evcn the highest offices. 
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The Salic law which barred women from being the sovereign, the 
highest office, did not exist in any country in Europe (outside of Tur- 
key) except in France. That law was based on the idea that the chief 
executive should be a fighter. The modern republican conception is that 
the qualification for office is not physical strength, but mental capacity 
and character. Therc is, therefore, no ground to write the Salic law 
into 0111. Constitution. 

Nor is there anything in Scripture, as it has been asserted, (575) 
against it, for we know that Deborah was ruler over all Israel, 
with supreme power, both executive and judicial. 

But i t  is urged that the duties of the deputy clerk, though not a very 
high position, are "judicial." I t  is perhaps natural that judges should 
think that "duties judicial" require a peculiar qualification of mind. 
They would not like to say, perhaps, "a mind superior to that possessed 
by women," but "a mind of a diffcrent cast from that of women," for 
though they have been able sovereigns, they might not make good 
judges, and might be "too emotional" to properly probate this deed in 
trust! But Sacred History says that Dcborah, when she was "Judge 
over all Israel, judged wisely," and that during her judicial adminis- 
tration of forty-five years "Israel had peace7,-after the brilliant vie- 
tory which proved her genius for war as well as in peace. We know, 
too, that Portia won great fame as a judge in a great case, and in Eng- 
lish law, as already stated, from the Norman conquest in 1066 down to 
1341, when Sir Rob& Bourchier was the first layman appointed, the 
only Lord Chancellor who was not an ecclesiastic was Eleanor of Pro- 
vence, who was appointed Lord Chancellor in 1253, and Lord Camphell 
in  his "Lives of the Lord Chancellors" says that she sat in the Aula 
Regis in person and administered the duties of her high position with 
vigor - 

There is nothing in our statute that prohibits a woman from being a 
deputy clerk. The provision in the statute, cited by the Court, that the 
clcrk shall make the record of the removal of the deputy "from his 
office," is no implied disqualification of women, for Revisal, 2831 ( I ) ,  
provides that in all statutes "Every word importing the masculine gen- 
der only shall extend to and be applied to females as well as to malrs, 
unless the context clearly shows to the contrary." This is the well 
settled previous judicial holding, that when any statute uses the word 
"his" it means "his or her7' unlcss something in the context prohibits. 

Nor will i t  bc any answer that sonre former judges have expressed 
an  opinion that women are disqualified for office by our Constitution. 
I n  those cases the point was not made, certainly not as to this office. 
But if it had becn, those judges were as likely to err as are the judges 
of today. When the question is as to the provisions of a Constitution, 
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the inquiry is not what the judges on some other occasion hare said that 
the Constitution provides, but what does it in  fact provide. The dis- 
qualification of women for office is not there. We can read as well as 
they, and the test is not what they said, but what is the text of the Con- 
stitution. 

"We niust not makc the zunrd of none e f h t  by our traditions." 
Women pay taxes and own approximately one-half of the property of 

the State, for they inherit equally with thcir brothers when there 
(576) is no will, and are rarely discriminated against when there is. 

They do more than one-half the work of lrceping up our civiliza- 
tion. As a class, they are the equals of men in intelligence and their 
superiors in  morality. Why should they be barred from all public cm- 
ploymcnt of every kind, or of any kind? The Court should not placr the 
bar sinister of disqualification upon the wholc sex, and disqualify them 
from holding office, unlcss there is an express provision of the Con- 
stitution. 

The last census showed that out of 950,000 persons in  this State em- 
ployed outside of their homes, in  gainful occupations, 275,000, or 
nearly 30 per cent, were females. They are engaged in making an hon- 
est living; and while women are rarely aspirants for office, even in the 
many States and countries where they now enjoy full suffrage, it is but 
right, in considcration of their contribution of labor and taxes to the 
public weal, that they should not be debarred from obtaining the corn- 
pcnsation attached to an office like this, whose small compensation is 
paid hy the clerk himself, whcn the appointing power (the clerk) has 
deemed them competent, and, indeed, has selected four women in suc- 
cession for the duties which they had discharged evidently to his satis- 
faction. 

Even if any judge has heretofore expressed an opinion (~vithout the 
thorough light which has now been thrown upon the subject by the 
general public discussion of the matter) that "woincn are ineligible to 
office," such previous opinion is no estoppel. When in thc House of 
Lords an ex-Lord Chancellor observed to Lord Brougham that twenty 
years previous he had agreed with him in the legal views then ex- 
pressed, Brougham replied. "In twenty years I have become wiser. 
The noblc Lord has had the same opportunity." I n  a debate in  Con- 
gress, on a menlorable occasion, an opponent made a similar remark to 
Robert Toombs of Georgia. B e  replied : "That is one of my discarded 
errors. The gentleman may defend it, if h r  can." 

Upon looking a t  the subject in the cold, clear light of the words of 
the Constitution and of our statutes, i t  will be found that women are not 
disqualified to hold office either by the Constitution of this State or of 
the TTnion, nor by any statute, nor by the precedents in England, nor 
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by the experience of othor countries, nor by anything that can be cited 
from the Scriptures. 

Office, from the Latin "Oficiurn," means duty or service. Officers are 
public servants. Why should the Constitution prohibit the people from 
getting the best service and the public servants they may desire? There 
is nothing in human experience, or in history, to sustain the idea of the 
inherent incapacity and inferiority of women. What have the mothers, 
wives, sisters, and daughters of the voters of North Carolina done that 
the Constitutional Convention should have branded them with the op- 
probrium of being incompetent to render public service? I n  the 
language of Scripture, "I-lave they not done us good, and not (577) 
evil, all the days of our lives?" They pay taxes and are subject 
to the laws. Why should they be held barred from the honors or the 
emoluments of any employment which the voters or the appointing 
power may select them to discharge? Why should the defendant Redwine 
lose thc priority given him by the registration of his mortgage bccause 
the pnblic official furnished him by public authority to take the probate 
(which was done in due form) was a wonlan? 

I f  the prior lien of the defendant Redwine is destroyed for this 
reason, and he is postponed to the payment of the junior registered lien 
of the plaintiff bank, he should at least have the right to reduce the 
dcbt of the bank, which is thus preferred to his by no fault of his, by 
srriking out the usury therein charged. As the bank has appealed to 
the courts to get this advantage over the defendant Redwine, who held 
the first registered mortgage, the bank debt should not go ahead of his 
debt except to the extent that the bank debt is lawful, that is, after 
purging i t  of the usury. 

The bank ought not to recover its debt with usurious interest, nor 
shonld Redwine's prior registered mortgage, acknowledged before a duly 
appointed and recognized deputy clerk, be invalidated because she hap- 
pened to he a woman. She exercised only the power of all deputy clerks, 
as conferred by Revisal, 989. 

ci ted:  Hunter v. Sherron, 176 N.C. 228 (8c) ; Prrsfon v. Roberts, 
183 N.C. 62 (10c) ; Bank u.  Smifh, 186 N.C. 642 (6c) ; Co7t v. Eimball, 
190 N.C. 172 (2e) ; Perry v. Swrefy Po., 190 N.C. 291 (8c) ; Finance 
Po. o. McGaskil7, 192 N.C. 559 (2e) ;  Hubbard & Co. v.  H o m ~ ,  203 
N.C. 209 (2c) ; R a r w y  und Co. v. Rouse, 203 N.C. 299 (4c, 5c) ; Lum- 
herton v. Ilood, Cornr., 204 N.C. 176 (8c) ; Hubbard & Co. 1 1 .  Horne, 
204 N.C. 743 (4c) ; Trust  Co. a. Braznell, 227 N.C. 213 (4c). 
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JOHN KISTLER, BY NEXT FRIIEND, V. SOTJTHERN RAILWAY COMPANY. 

(Filed 24 May, 1916.) 

1. Damages-Physical Injuries-Mental Powers-Trials-Evidence. 
Damages for the loss of mental powers arising from a personal injury 

negligently inflicted are not recoverable when there is no evidence tending 
to show that such have been sustained therefrom. 

2. Samt4nst ruct ions .  
The charge of the trial judge to the jury should be construed as a whole ; 

and where a recovery for mental suffering arising from a personal injury 
is prrmissible, and the charge to the jury is that the plaintiff is entitled to 
reasonable compensation for the loss of both bodily and mental powers, or 
for actual suffering, both of body and mind, which are the inimediate and 
necessary consequences of the injury, the word "or" is used to introduce 
matter explanatory or interpretative of what immediately precedes it, and 
not in the disjunctive; and, thus construed, it does not permit a recovery 
for the loss of mental powers, concerning which there is no evidence. 

3. Damages-Mental Angnish-Evidence-Trials. 
Evidence tending to show that the plaintiff suffered in consequence of 

a personal injury inflicted by the d~fendant, a severe blow just above the 
kidneys, which resulted in an attack of jaundice, and brought about a 
condition not infrequently very humiliating to him, is suflicient to be sub- 
mitted to the jury upon the question of damages for mental suffering, in 
the event the defendant's liability is established. 

( 578 )  CIVIL ACTION tried before Justice, J., and a jury, a t  January  
Term, 1916, of MCD~WELL.  

The action was to recover damages for personal injuries cai~scd by 
the alleged negligence of the defendant company. 

On denial of liability, there was verdict for plaintiff, assessing dam- 
age. Judgment on verdict, and defcndant excepted and appealed. 

C. C. Lissenbee and IIudgins & Watson for 
S. J.  Ervin and J. W.  Pless for defendant. 

HOKE, J. The evidence tended to show that, on 17 July, 1914, 
plaintiff, a boy 17 years of age, was uilloadiilg ice, consigned to his 
employer, from a box car on defendant's side-track a t  Marion, N. C., 
having been directed to said car by the agents of defendant company. 
Whilc so engaged, and without warning of any kind, a n  engine of the 
company was run  with great violence against the car, shoving the sarnc 
along the track for two or three car lengths, throwing the plaintiff 
over the wagon onto a pile of chestnut wood, causing serious and pain- 
fu l  injuries, from which plaintiff still suffers. It could not be seri- 
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ously contended that defendant was not liable on the issue as to negli- 
gence, the proxiniate cause of plaintiff's hurt. There is no claim or 
testimony tending to show contributory negligence on part of plaintiff; 
but defendant insists that there was error committed to his prejudice 
on the issue as to damages, in that the court charged the jury they 
could estimate for the loss of mental powers as a result of plaintiff's 
iniuries. when there were no facts in evidence which tended to show 
any such loss. I t  has been held in several of our d~cisions, Worley  v.  
Lagging Po., 167 N.  C., 490; Bryan  u. R. 12., 134 N. C., 538, aud 
some others. that it amounts to reversible error where the loss of mental 
powers has been submitted to the jury as a dirtinct c~lernont of damages 
and there were no facts in evidence tending to show such loss; but we 
do not think the charge in the prcXsent case comes properly within the 
principle. 011 the trial it was proved, among other things, that plaiil- 
tiff received many bruises at the time of the occurrence, among others, 
a severe blow just above the kidneys, which resulted in an attack of 
jaundice which was distressing and protracted and the effects of which 
are still and not infrequently manifested in a way very liumiliating 
to plaintiff; and his Honor, referring to this and other circumstances 
attendant on the injury, in his charge to the jury, on the question of 
damages, made usc of the following exprrssion : "Plaintiff is eu- 
titled to have rcxasonable con~pensation for loss of both bodily and (579) 
meiltal powers or for actual ~ u f f ~ r i n g  both of body and mind 
which are the immediate and necessary consequence of the injury." 

I t  is said that the word "or" is not alwagd "disjunctive," but is not 
infrequently used to introduce matter that is explanatory or intcrpre- 
tative of what immediately precedes it, Blumerrthal u. tlerlcshire, 06 
N. W., pp. 17, 18;  Dowers v. Allen, 22 Fed., 809, and, in the present 
instance, we think the latter clause should be coristrucd and held to so 
modify and interpret the first that the charge, by correct intendment, 
signified that the jury could award cornpensation for the actual suf- 
fering of body and mind naturally attributable to the injury-a charge 
that has been approved in cases of this kind, and whether the witnesses 
speak directly to the mental sufiering or not. F e r r ~ b ~ e  u. R. R., 163 
N. C., 355. 

Tn S. v. B z u m ,  138 N. C., pp. 599-619, and in other cases, the Court 
has approred the position as stated in Thompson on Trials, sec. 2407, 
"That the charge of the court is to be considered as a whole in the - 
same conncctcd way in which i t  was given, and upon the prcsurnption 
that the jury did not overlook any portion of it. I f ,  wlien so con- 
strued, i t  states the law fairly and correctly to the jury, i t  will afford 
no ground for reversing its judgment, though some of its expressions 
when standing alone might be regarded as erroneous"; and, on pe- 
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rusa l  of this charge, as a whole, we think the cause h a s  been fairly and 
correctly presented to t h e  jury, a n d  t h e  judgment in plaintiff's favor  is 
affirmed. 

N o  error. 

Cited:  Xdling Co. v. Highway Corn., 190 N.C. 697 (2c). 

CHATHAM ESTATES, A CORPORATION, V. AMERICAN NATIONAL RANK, 
A C ~ R P ~ R A ~ L T ~ N .  

(Filed 10 hlay, 1916.) 

1. Actions-Damagcs-Wrongful Injury-Pleadings-Demurrer. 
The defendant had entered suit against the plaintiff, denying its title t o  

lands, the complaint thcrein constituting a lis pendens, and thereafter 
submitted to a voluntary nonsuit. I n  the present action the plaintiffs 
allege that  the defendants knew that  the title to the lands was in t h e  
plaintiff, and institutcd the action willfully, wantonly, and intcntiorially 
to injure the plaintiff's credit, and the cloud thus cast upon their title to 
the lands caused them damages in  preventing the sale thereof. Held, the 
defendant, in its action, was not privileged to damage the plaintiff, a s  
stated, the matter being between the parties, and a demurrer to the com- 
plaint in  the present action will be overruled. 

2. Sam+C:loud Upon Title-Levy-Possession. 
Where i t  appears that the defendant had cast a cloud on the title to the  

plaintiff's land by a n  action wantonly, willfully, and wrongfully instituted 
by it, thereby causing the damages claimed by the defrndant in thr present 
suit, i t  is not necessary that the defendant should have seized the property 
or that  attachment should have been levied, when the cloud cast upon t h e  
title of the plaintiff caused the damages. 

3. Actions-Wrongful Injury-Nature of Actions-Demurrer-Appcal a n d  
Error .  

Where the complaint sufficiently alleges a causc of action against the 
defendant for damages to the plaintiff's propcrty by casting a cloud upon 
its title, in a former action, i t  is not necessary to decide, in  passing upon 
tlie sufficiency of the demurrer thereto on appeal, wlietlier the action was 
one for slander of title, malicious prosecution, or for a n  abuse of legal 
process. 

(580) CIVIL ACTION heard, on demurrer ,  b y  Webb, J., a t  Norember  

Term, 1915, of MECKLENBURG. 
F r o m  a judgment sustaining t h e  d e m u r ~ e r  a n d  dismissing the  ac- 

tion, the plaintiff appealed. 
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F. I. Osborne, H. L. Taylor f o r  plaintiff. 
IferFert NcClammy, If. B. Smith, Tillett & Gut72ric for defendant. 

BROWN, J. The substance of the complaint is that the defendant 
brought an action against thc plaintiff in the Superior Court of Meck- 
lcnburg County about July, 1913, and filed a complaint, as well as a 
lis perdens therein. Copies of the said complaint and lis p e n d ~ n s  
are attached to thc complaint in this action, marked "Exhibits h and 
B." 

I t  is needless to set out the allegations of Exhibit A more fully than 
to say that the purpose of the action, as indicated by thc allegations of 
the complaint and the prayers for judgment, was, first, to compel the 
directors of the IJnited Ihelopment Cornpany to transfer to the Amer- 
ican National Bank a certificate of stock; second, to conipel Paul 
Chatham, W. S. Lee, and N. A. Cooke to pay into the twasury of the 
Unitcd Development Company a balance due for stock; third, to have 
certain crcdits entered on certain notcs given by the Chatham Estate, 
Inc.;  fourth, to declare void a ccrtain dced for all of its lands and 
properties, executed by the United Development Company to the 
Chatharn Estate, Inc.; fifth, to recover of Paul  Chatham the sum of 
$2,000. 

The principal object of the action, however, scems to have been to 
set aside the deed from the TJnited Development Company to the 
Chatham Estate. The present complaint alleges that at September 
Terln, 1914, of the Superior Pourt of Mecklenburg County the 
drnerican National Bank submitted to a voluntary nonsuit in said (581) 
action as to the United Development Company, W. S. Lee, and 
N. A. Cooke, and that a demurrer was filed to the complaint by the other 
defendants, nhich was sustained by the court, and the action dismissed, 
and from this ruling no appeal was ever taken or perfected by the Amcr- 
icaii National Bank. 

The complaint in the present action further alleges that the above 
action, together with the complaint and 1i.s pndens  filed therein, con- 
stitutc a cloud upon plaintiff's title to the lands conveycd to it, and hin- 
dcred, delayed, and prevented the plaintiff from borrowing money upon 
the security of said lands, which it attempted to do for the purpose of 
improving the lands and putting them upon the market in salable con- 
dition; that in consequence of this, plaintiff sustained the loss of a 
large sum of money and was compelled to withdraw practically all of 
the said lands from the market during the pendency of the said action. 
The complaint goes on to give instances of agreements to sell parts of 
the land to certain individuals, which the plaintiff was compelled to 
abandon because of the pendency of the said action. 

049 
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The complaint further alleges that this defendant well knew that 
the plaintiff was seized in  fee simple of said land, and that i t  com- 
menced the said action without probable cause, with reckless disre- 
gard of the plaintiff's rights, and wantonly, falsely, willfully, ma- 
liciously intending to injure the plaintiff in its good name, fame, and 
credit, and that i t  caused the plaintiff to be generally suspected and 
believed not to be the owner of the said lands which the plaintiff was 
endeavoring to sell. 

The complaint further alleges that the action was brought falsely, 
wantonly, willfully, maliciously, without probabe cause and 155th reck- 
ess disregard of the plaintiff's rights in the premises, for the purpose 
of breaking down the plaintiff's good name, fame, and credit, arid that 
the action terminated by judgment in plaintiff's favor, from which this 
defendant did not appeal. 

The defendant demurs to this complaint substantially upon the 
ground that no cause of action is stated and that its right to bring the 
action complained of is privileged, and cannot be made the basis of a 
cause of action against it. Thc demurrer is a legal admission of the 
facts set forth in the complaint, and, therefore, they must be taken to 
be true, and, so taking them, they charge a complete invasion of the 
rights of the plaintiff and a substantial wrong done to it. 

I t  is not necessary that we should decide whether this action is one 
for slander of title, malicious prosecution, or for an abuse of legal 
process. I f  the facts in the complaint constitutc a cause of action upon 
the proof of which to the satisfaction of the jury damages are allowable, 

then the complaint is sufficient, and, as is said in R. R. v. Hard- 
( 5 8 2 )  ware Co., 138 N. C., 174, it is immaterial whether the action be 

cla'ssified as one for malicious prosecution or for an abuse of IeeaI - 
process. I t  seems to us to be beyond question that one who wantonly, 
maliciously, without cause, commences a civil action and puts upon 
record a complaint and a 7;s pendens for thc purpose of injuring and 
destroying the credit and business of another, whereby that othcr suffers 
damage, must be liable for the legal consequences. This complaint not 
only allcges all this was done wantonly, maliciously, and without probable 
cause, bat that the plaintiff suffered actual damage in the conduct of 
its business by the stoppage of the sale of its lands. 

I t  is earnestly contended that this action cannot be maintained be- 
cause there was no seizure of the plaintiff's property and no attach- 
ment was levied upon it. This position cannot be maintained, in view 
of the fact that the complaint and lis pendens taken together consti- 
tuted such a cloud upon the plaintiff's title that it effectually stopped 
the sale and transfer of its lands, as much so as a writ of attachment 
levied upon them would have done. 
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STAGC: v. LANU Co. 

I n  considering this case, it must be borne in mind that thc aliega- 
tions of the complaint are to the effect that the action against tihe 
plaintiff was brought maliciously, wantonly, falsely, without probable 
cause, for the express purpose of injuring the plaintiff's credit, and 
with full knowledge that the plaintiff had title to the lands which i t  
was offering for sale. 

It  would be a reproach to the law to give no darnage in such a case. 
Collins u.  Whiteh~ad, 34 Fed., 121 ; Xirlcham 11. Coe, 46 N. C., 423. 

Where one resorts to thc process of the law without probable cause, 
willfully and maliciously, for the purpose of iujuring his neighbor, 
there is no ground of public policy which cxcuses him from the dam- 
age inflicted by his wrongfill act, and as is said by Chief Jusfice Pear.- 
son, in the last cited case: "It is a matter between private citizens, and 
if the wrongful act of one causes loss to another, there is no reason 
why compensation should not be made." 

The judgment of the Supcrior Court is reversed, and $he cause is 
remanded, to the end that thc defendant may answer over. 

Reversed. f 

Cifed: Jerome v. Shcrw, 172 N.C. 862, 863 (Id, 2d) ; ,Chute 11. i S h u t ~ ,  
180 N.C. 388 ( lc ,  2c);  Hank v. Ihnk ,  197 N.C. 531 (3c) ; Nussif o. 

Goodman, 203 N.C. 456 ( lc) .  

J. 14:. STAGG v. SPRAY WATER POWER AN]) LAND COMPANY. 

(Piled 31 May, 1916.) 

An indorsement on n certificatr of preferred stocli in a c.orpomlion 
guaranteeing the payment of the stated dividend in whole or in part,  
should be fairly and reasonably interpreted to rffectuatr the intention of 
the parties with regard to their objects and pnrgosm a s  gathered froin i ts  
language. 

2. Same-Interpretation-Bona Fides. 
A gnamnty, written on shares of prefrrred stocli in a corporation, that  

the indorser hinds himself to pay any deficiency in the stated dividrnd, 
upon certain notice to him, will not be construed a s  a gn;~raiity only of the 
fidelity of the officers of the corporation to pay 11ie dividends upon the 
stock, if earned by it ,  or that they will be paid, whether earned or not, 
hut a s  a guaranty that he will pay the dividends or any part thereof to 
the extent that the company may have Sailed to earn, declare, and pay 
them. 
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S ~ n u a  v.  IANU Co. 

3. Same-Corporate Euistenc.e. 

W l ~ e ~ e  one has indorsed on a certificate of preferred stock in a corpora- 
tion his obligation to pay the holder any deficiency of payment by the 
company of the stated dividends, arising from the failure of the corpora- 
tion to pay, the intenlion of the parties, nothing else appearing, will be 
construed as  contemplating the cont innd existence of the corlmation a s  
a going concern a s  the basis of t h i r  agreement of guarantee; and the 
holder mag not recwver the diritlel~tls ahich the corporation has failed to 
pay bg reason of its having become insolvent and adjudged a bankrupt by 
Ihe groper court. 

4. Same-Corporate Suspension. 

A guaranty that  a corporation will pay the preferred diridends on i ts  
stock mill not he construed to be without value because of the interpreta- 
1 ion that  the guaranty will cease should the corporation thereafter become 
illsolvent and its esistence as  a goi~ig conccrn he legally suspended or 
terminated. 

5. Same-Bankruptcy. 
While the adjudication in bankruptcy is not r~ecessarily the legal termi- 

nation of a corporation, thr. el'fect of the adjudicaation is to suspend it, for 
the time being, at least, as  u goiug conctm : and where ouc has guaranteed 
the payment, in whole or in part, of snch dividends a s  it  may fail to pay, 
evidencing the intention that the guaranty was for such period as  the 
chompany could lawfully pay them, no rwovery therefor can be had during 
this periotl of sosgc~nsion in :In action bronght since the adj~~dicat ion and 
before the dischargc of the corporation in bankrnptcy. 

6. Same-Statutes-Constitutional Law. 
L~gis1atir.e charters are  lintlcr onr Constitution, Art. V I I I ,  sec. I, sub- 

ject to legislative alteration or repeal; and by our statute, Revisal, sec. 
1196. a dissolution ~ul~der  a jndgment of a court, as  therein prescribed, is 
valid, anlong other things, if the corporation become insolvent or suspends 
its ordinary blminess for the want of fnnds, or be in danger of insolvency, 
or has forfeited its charter rights. The retrospective provisions of Iia5rs 
1913, as to their validity, discnssetl by WALT~ICR, .T. 

7. Corporation-1)ividends-Corporatioll Guarantor-Life of Corporation. 
The principle that preferred dividends gnarnnteed by indorsement on 

the wrtiiicales of stock in :I corporation may he construed as  upon con- 
dition that the corporation relnairis a going concern is not affected by the 
f x t  that the gwrra~ltor is a corporation and has agreed that  it shonld be 
binding during its own life ; for the peliod indicated is only the extreme 
dnration of the g~~ari lnly,  or that in which it  nlxy be enforced, if the con- 
dition contemplated contiiuws that long As to w l ~ ~ t h e r  the gnaranty in 
this case mis  a7tm vii'cs, or otherwisr invalid, q?lcpre. 

C~.ARK,  6. J., and BROWN, J., dissenting. 

(584) APPEAL by defendant from Justice, J., at June Term, 1915, 
of R O C I ~ W H A M .  



This action was brought to recover $1,080, alleged to be due undrr 
guaranties of the defendant indorsed upon three certificates each for 
twenty shares of the cumulative preferred stock which was issued by 
The American Warehouse Company, the par value of each share be- 
ing $100. The certificate is in thc following form: 

THE AMERICAN WAREHOUSE COMPANY. 
Auihol-izcd Cr~pital, $1,000,000. 

This certifies that J .  E. S t a g  is the registered owner of twenty 
cumulative preferred shares, of the par valnc of $100 each, in the cap- 
ital of The American Warehouse Company, transferrahle only on the 
books of the corporation in person or by attorney on surrender of this 
certificate. The corporation will pay to the rcgistercd holdcr of this 
certificate a dividend of 6 per cent on the third Wednesday of July in 
each year before any dividend shall or can be paid or declared on the 
common stock; and in addition thereto, in any year in which the com- 
pany shall earn and pay a dividend of 6 per cent on the common stock 
the balance of dividends paid shall be distributed equally among tlie 
holders of preferred and common stock, and tlie holder thereof shall 
be entitled to his share of such extra, dividend. If in any year thc cn- 
tire dividend on the preferred stock shall not be paid, the amount rfl- 
maining unpaid shall be and remain a charge against the earniirgs of 
future years until all s~xch arrears have been paid ; and until such pily- 
mcnt in full no dividcrrd can or shall be paid on tlic conimon stock. 

Executed at Spray, N. C., 5 January, 1905. 
TIIE AMERICAN WAILEHOUSE COMPANY, 

By F. L. F~TLI,ER, Prcsidcni. 
Countersigned : 

F. M. ELLKTT, JR., Secrc fo ty .  
Shares, $100 ouch. 

The indorwmeut tlierein is as follows : (585) 

I n  cach and cvcry consccutivc yc3ar from and after this datc, ehoultl 
the dividends or any part thcreof called for upon the farc of the, 
within certificate. not be paid on its due datr, for valixc rewired 
Spray Water Power and Land Company g~mrantees and binds itself 
to pay in cash ten days aftc.r notiw of such default, to the holder of the 
within certificate, any such deficiency in the dividend as may arise 
from the failure of The American Warchousc Company to pay its an- 
nual dividend as stated in said certificate. This agreement is binding 
during the life of Spray Water Powcr and Land Company. I t  is un- 
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derstood and agreed that any certificate or certificates issued in lieu of 
this certificate upon the proper surrender and cancellation of this cer- 
tificate is to have the same guaranty as that certificate so canceled. 

Witness the seal of the company and the signature of its president 
and secretary, this 5 January, 1905. 

SPRAY WATER POWEK ANI) LAND C O ~ ~ P A N Y ,  
By B. FRANK MEUANE, President. 

W. R. WALKER, X~r re la ry .  
(Corporate seal.) 

Tlrr case was heard on a demurrer to the following complaint: 
The plaintiff, complaining of the defendant, alleges: 
1. That the defendant Spray Watm Power and Land Company is 

now, and has been since 14 February, 1891, at which time i t  was duly 
incorporated by an act of the General Assembly of North Carolina for 
a period of ninety-nine years, a corporation wit11 its principal place of 
business at Spray, North Carolina; the principal business of said 
corporation bcing to devc,lop and sell its lands and water power to 
corporations which F,. F. Mebane and W. R. Walker promoted or could 
induce to locate at Spray, North (?arolina; and that The American 
Warehouse Company was incorporated under the laws of North Caro- 
lina in the year 1899. 

2. That by the terms of its charter said corporation was, among 
other things, authorized as follows: 

"SECTION 3. The said company shall have the power to make ad- 
vances of money and of credit to other parties and to aid in likc man- 
ncr manufacturers and others; to indorse and guarantee the payment 
of bonds and the of the obligations of other companies, 
corporations, and parties, and to assume, becorrre responsible for, exe- 
cute and carry out any contracts, leases, or sublease? made by the 
company to or with any other company or companies, individuals, or 

firms whatsoever." 
(586) 3. Upon information and bclicf, it is alleged that B. I?. Mebane 

was the foundcr and pror~iotc~ of the community of Spray and its 
textile industries and factories, and as a part of his plan to make that 
community a large manufacturing center, he conceived the idea of ac- 
quiring or controlling sites for such establishments and for the houses 
usually appertaining thereto, as well as thc means of supplying power to 
said establishments; and further, as a protection to said factories and 
mtablishments, to acquire the control of a largc part of the valuable 
and desirable lands in and around Spray; and to carry out his plan 
and purpose aforesaid, hc incorporated or caused to be incorporated, 
tor, after incorporation and organization, acquired the stock of the de- 
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fenclant Spray Water Power Company, or a majority thereof, in 
which movement he associated with him his wife and his business asso- 
ciate and close personal friend, W. I<. Walker, said corporation being 
the source and means of carrying out the plans and ideas that the said 
Mebane had with respect to Spray and its industries, he electing to put 
into execution his ideas and plans through the medium of this corpo- 
ration rather than individually or otherwise; the other two stockhold- 
ers brcoming such a t  his special instance and request, and for no other 
purposc than to comply with the law requiring three stocltholders, it 
being well understood by those stockholdcrs that the said Mebanc was 
the dominant and controlling spirit of the movement and of the de- 
fendant corporation, said stockholdcrs being acquainted with his pur- 
pose and plans and acquiescing therein. 

4. That the said Spray Water Power and Land Company is now and 
was in 1905, and prior thereto, and has been at all times between those 
dates, the owner of large and valuable tracts of land situated in and 
around Spray, North Carolina, and a valuable water power on S ~ n i t h  
River, which flows through said lands, or a portion thereof, the afore- 
said land being so situated with respect to Spray and its textile indus- 
tries as to afford the owner thereof the opportunity and means of ex- 
ercising a dominant if not controlling influence upon any and all in- 
dustries that were or may be established at  Spray. 

5 .  Upon information and belief, it is alleged that anlong other in- 
dustries promoted and organized as aforesaid were the Nantucket Mills 
Company and The American Warcliouse Company, the lands upon 
which the last named company erected its plant being purchased from 
the defendant. 

6. That prior to 5 January, 1905, the plaintiff was the owncr of 
shares of stock in one or more of the corporations promotcd and organ- 
ized by said B. F. Mebane, and carrying on business in thc town of 
Spray in  said Rockingham County, which said corporations were owned 
or controlled by the defendant Spray Water Power and Land Company, 
being at  said time the owner of sixty shares of said stock of 
the par value of $100 pcr share; that some of the stockholders of (587) 
Nantucket Mills Company, one of the corporations promoted and 
organized by the said B. F. Mebane, and the majority of the stock of 
which was controlled either directly or indirectly by the defendant 
herein, including the plaintiff herein, becamp dissatisfied with their 
holdings in said company and were threatening litigation with respect 
thereto; whereupon the said Mebane, desiring to avoid such litigation, 
proposed to this plaintiff an exchange of stock, and as a result of nego- 
tiations following this proposal the said Mebane caused The American 
Warehouse Company to issue and deliver to the plaintiff sixty shares of 
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the 6 per cent cumulative preferred stock in said The American Ware- 
house Company, said stock being in the form of three certificates for 
twenty shares each, said certificates being Nos. 123, 124, and 125, in  
exchange for the stock which he owned in other corporations at Spray, 
North Carolina, and caused the defendant Spray Water Power and 
Land Company, by an indorsement on the certificates of The An~cri- 
ran Warehouse Company issued as aforesaid, to agree to pay to the 
holder of said certificates a dividend of 6 ner cent on the third Wednes- 
day of July in each year, in case the regular annual dividend on the 
preferred stock of The American Warehouse Company was riot paid 
by that company. Copies of said certificates Nos. 123, 124, and 125, 
issued to said plaintiff as aforesaid, together with the indorsement 
thereon, are hereto annexed as exhibits, which are asked to be taken as 
a part of this paragraph as fully as herein set out. 

7. That he is informed and believes, and, therefore, alleges that said 
exchange of stock and said indorsement appearing on the certificates 
of stock of said The American Warchonsc Company were made with 
the acquiescence and consent of all the stockholders of said defendant. 

8. That he is informed and believes, and, therefore, alleges that said 
defendant Spray Water Power and Land Company was orgariized by 
the said B. F. Mebane, and that the stock was and is still owned or 
controlled by hirn, and that said defendant in turn, both before and 
since 5 January, 1905, owned a controlling amount of the capital stock 
of said The American Warehouse Company, which said warehouse 
company in turn, either by ownership of stork by contract or other- 
wise, controlled and dictated the business arid acts of all the other 
textile corporations doing business in the town of Spray in said Rock- 
ingham County, and all of which were promoted, organized, and cx- 
ploited by the said B. F. Mebane, who was president of said defendant 
as aforesaid; that said The American Warehouse Company by its 
charter had power, among other things, to manufacture textile prod- 
ucts and to conduct a general warehouse business, to develop real estate 
and water power, to deal in  goods, wares, and merchandise, and clioses 

in action, and was also empowered to own and hold stock in 
(588) other corporations; that by contrart with the other textilc cor- 

porations located and doing business at  Spray, promoted and 
organized by said B. F. Mebane as aforesaid, said The American Ware- 
house Company did the warehousing and finishing of the products of 
said other rompanies, the result being that said Spray Water Power and 
;Land Company, by virtue of its ownership or control of a majority of the 
stock of said The American Warehouse Company, controlled and domi- 
nated said company, and all the other corporations hereinbefore re- 
ferred to, and they were operated and their business conducted in a 
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way beneficial to said defendant, and that whatever was for the bene- 
fit of any of said corporations resulted in benefit to said defendant. 

9. That as an inducement and consideration for plaintiff to effect 
the exchange of stock as aforesaid, the defendant executed and in- 
dorsed, for the reasons and under the circumstances herein set out, 
upon said certificates the indorsement that appears on thc copies of 
said certificates hereto attached, and in acquiring said stock of said 
The American Warehouse Company the plaintiff relied upon said in- 
dorsement of said defendant, and but for such indorsement would not 
have consented to said exchange. 

10. That B. F. Mebane and W. R. Walker were stockholclers, as 
this plaintiff is informed and believes, in The American Warehouse 
Company during the year 1905, and both prior and subsequent thereto, 
and were active in organizing and promoting said company and were 
interested pecuniarily both in The American Warehouse Company and 
in Spray Water Power and Land Company, the last named company 
being at  the time of the exchange of the stock as aforesaid, as this 
plaintiff is informed and believes, the owner of a Iarge portion of the 
stock of The American Warehouse Company, which constituted at 
least a majority thereof. 

11. From 5 January, 1905, up to but not including the dividend 
due on the third Wednesday in July, 1911, The American Warehouse 
Company paid to this plaintiff the dividends called for by the said cer- 
tificatcs of its stock hereinbefore referrcd to, but defaulted in the 
payment of the dividend due thereon on the third Wednesday in 
Jnly, 191 1, which dividend, however, was paid to the plaintiff by one 
Malcolm R. Harris, who took from the plaintiff an assignment of said 
dividend claim, and who, as the plaintiff is informed and believes and, 
therefore, alleges, paid to him said dividend with money furnished by 
thr said B. F. Mebane, and said dividend claim so assigned to the said 
Malcolm R. Harris was by him assigned to the said B. F. Mebane. 

12. That said The American Warehouse Company failed, neglected, 
and refused to pay to the plaintiff the dividends due on said sixty shares 
of its stock held by him, and due and payable on the third Wed- 
nesday in July of the years 1912, 1913, and 1914, as provided for (589) 
in said certificates, said dividends amounting to the sum of $1,080. 

13. That the plaintiff, after said default by said The American 
Warrhouse Company in the payment of said dividends, duly notified 
the defendant of such defaults, and made written demand upon i t  for 
tho payment of the amount of said dividends, due as aforesaid, such 
demand being in conformity with the terms of the aforesaid indorse- 
ment upon said certificates of said The American Warehouse Com- 
pany. 

637 
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14. That on 21 Decaember, 1911, said The American Warehouse 
Company was adjudicated a bankrupt in the District Court of the 
United States for the Western District of North Carolina. 

15. That the defendant, notwithstanding the matters and things 
above alleged, has neglected, failed, and refused and still refuses to pay 
to the plaintiff the dividcnds due him as above alleged, according to 
the terms of its said indorsement. Wherefore, the plaintiff prays judg- 
ment against the defendant, fixing its liability for the payment to the 
plaintiff of the dividends, as is provided by said indorsemcnt, and for 
the sum of $1,080, with interest on $360 thereof from the third 
Wednesday in July, 1912, on $360 thereof from the third Wednesday 
in  July, 1913, and on $360 thereof from the third Wednesday in July, 
1914, and for the costs and for such other and further reIief as the 
plaintiff may be entitled to. 

The defendant dcmurrcd upon several grounds, in  substance, as fol- 
lows : 

1. That The American Warehouse Company was authorized by its 
charter and undertook by its certificates of stock to pay dividends 
from earnings, and that it could, under the law of this State, pay them 
in no other way, and the defendants guaranteed only that if it earnc~d 
and declared dividends they would be paid or honestly distributed to 
shareholders, and that as the guaranty refers solely to dividends "eallctl 
for by the certificates of stock," and as no such dividends have accrued, 
there being no earnings, i t  follows that nothing is due under thc guaran- 
ties declared on. 

2. That there was no consideration for thc contract of guaranty, 
but, on the contrary, i t  was entered into by certain officers of the de- 
fendant, having no authority to make the guaranty in its behalf, and 
this was well known to the plaintiff, as thry knew defendant, under 
its charter, had no such itself. 

3. That as Thc American Warehouse Company eould not pay divi- 
dends on its shares of stock, preferred or common, except from (.am- 
ings, if it undertook to do so, its contract would not be enforcible, and, 
consequently, any guaranty of such a contract by the defendant would 

be void and of no effect. 

(590) 4. That said warehouse company could not issue certificates of 
stock containing a promise to pay dividends of any kind therein 

beyond the corporate life of the company, and it being alleged in the 
complaint that the said company has been duly adjudicated a hank- 
rupt in the proper court and has ceased to do business, its corporatc 
activity is thereby suspended, and of course its power to earn and pay 
dividends, and, therefore, any obligation of the defendant arising out 
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of its guaranty, if thc latter is valid, has also been suspended, and can- 
not be revived until the defendant has been discharged and resumes its 
corporate functions as a going concern. 

5. That the guaranty operates without limit, as defendant, by its 
charter, is a perpetual corporation, unless i t  is restricted to the life of 
The American Warehouse Company. 

6. That as The American Warehouse Company could pay dividends 
only from earnings, and as it has been judicially declared to be a bank- 
rupt, there can he no dividends, and, therefore, under the tcrms of the 
guaranty, there can be no liability to the plaintiff for any brcach of 
the @aranty, if i t  is valid in itself. 

7. That a contract of The American Warehouse Company to pay 
dividends, not out of its earnings, would be illegal and void, and any 
contract of the defendant guaranteeing that i t  would do so would be 
illegal and void, both under its charter and the general law. 

8. That the alleged contract of guaranty is not authorized by t h ~  
charter of the defendant, but is forbidden thereby and is ultra uires, 
and, therefore, void and of no effect. 

9. I t  was also objected ore tenus that by a reccnt act of the QencraI 
Assembly, Public Laws 1915, ch. 134, if a corporation is or has been 
adjudicated a bankrupt under the laws of the United Statrs, its charter 
I~ecornes forfeited without further action, unless its stockholders shall, 
within ninety days after 8 March, 1915, by resolution adopted by them, 
a duly certified copy of which shall bc filed with the Secretary of State, 
determine to continue its corporate existence, and that i t  is not al- 
leged in the complaint that any such action has been taken by the 
stockholders, and that in view of the dissolution of The American 
Warehouse Company by the forfeiture of its charter, undcr said stat- 
ute, the liability of the defendant, if any, under its guaranty has 
ceased, as i t  was made with reference to thc continued existence of 
The American Warehousr Company as a corporation. 

The court overruled the demurrrr, and defendant appealed. 

ll/(ad?y, Hendren & Womble,  F1u71er & Reade f o ~  plai.nfiff. 
A .  D. l v i p ,  C. 0. McMichacZ, 3. S. Pnrlcer, Jr., Brooks, S o p p  & 

Will iams,  K ing  & Kimball for defendant. 

WALKEE, J., after stating the case: This case, with others, (591) 
involving substailtially the same questions, was exhaustively dis- 
cussed by counsel and well prepared briefs filed presenting numerous 
points; bnt we do not deem it necessary to consider more than two or  
three of them. 
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The defendant contends that there has been no breach of the guar- 
anty, as i t  only extends to the payrncnt of such di~idends as arc earned 
and declared by the warehouse company, and is, therefore, merely a 
contract to the effect that if such dividends are not paid, the guarantor 
will pay the same, which would amount to no more than a guaranty of 
the honesty and fidelity of the officers to pay dividends if earned and 
declared. This, we think, would be a very narrow construction of the 
contract of guaranty, and is one which we could not adopt. The prin- 
ciple in regard to the interpretation of such instruments as the one 
we are now considering niay, as gathered from the authorities, be thus 
stated: When it is said that a guarantor is entitled to stand ulnon - 
the strict terms of his guaranty, nothing more is intended tban that 
he is not to be held liable for anything that is not within the express 
terms of the instrument in which his guaranty is contained; that his 
liability is not to be extended by implication beyond thcse limits, or 
to other subjects than those expressed in the instrument of guaranty. 
But for the purpose of ascertaining the meaning of the language which 
he has used, and thus determining the extent of his guaranty, thc same 
rules of construction are to be applied as in the construction of other 
written instruments. His  liability is not to be extended by implica- 
tion bcyond the tcrms of his guaranty as thus ascertained.  he lan- 
guage used by him is, however, to rcceive a fair and rcasonablr interpre- 
tation for the purpose of effecting the objects for which he made the in- 
strument, and the purpose to which it was to be applied. I f  this lan- 
guage is fairly suscrptible of two interpretations, either of which is 
within the spirit of the guaranty, he is not at  liberty to say that the per- 
son to whom it is given was not justified in acting upon either, or that 
he should have acted upon one rather than the other. London, ~ t c . ,  
Eunk v. Parrot, 125 Cal., 472; 1 Brandt on S. and G., see. 103; 3'. C. 
Q. Co. 11. Maryla.rzd Casualty Co., 145 N. C., 114; 20 Cyc., 1423. 
This guaranty means what its trrms express, that if the warehouse 
company fails, in any one year during the continuance of the con- 
tract, to pay "the dividends, or any part thereof, called for upon 
the face of the certificate," the defendant agrees to pay any and all such 
deficiency in the dividend as may arisc from such failure. Tt is not a 
promise that the warehouse company will pay illegal dividends, for 
it does not require that the latter will pay, at all events, so much money, 
but that it will pay any deficiency only in the ewnt that the ware- 

house company fails to declare and pay its stock dividends from 
(592) its earnings, and that is what it clearly means. Tf the warehouse 

company fails to earn, declare, and pay any part of its dividend, 
the amount to be paid would be 6 pcr cent on the par value of the stock, 
and if it earns, declares, and pays but a part, then the difference be- 
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tween the amount so paid and the full dividend of 6 per cent would be 
the amount due under the guaranty. Lorillard u. Clyde, 142 N. Y., 
456 (24 L. R A., 113). I t  was in no sense a guaranty that the ware- 
house company would do the illegal act of declaring a dividend, not 
payable from earnings applicable thereto, but from its other assets. 
We will incidentally touch upon this question again when discussing the 
relation of the warehouse company to this contract of guaranty. We, 
therefore, decline to hold that the guaranty of the defendant is illegal, 
because, as defendant contends, it calls for the performance of an  
unlawful act by the warehouse company. 

I t  is next contended by the defendant that the contract of guaranty 
is not within the corporate powers of the defendant company as eon- 
ferred by its charter, which fixes the limit of its authority to contract. 
This is a very serious question and is involved in very grave doubt, but 
we do not consider that a decision of i t  is iildis~ensable to a full dis- 
position of this appeal, and, therefore, we may well omit any discussion 
of it, and withhold our views until we arc required to decidc it. This 
renders unnecessary any consideration of the doctrine of ultra vires 
and estoppel, so fully treated by counsel in their briefs. We havc now 
come to what we regard as one of the drcisive questions in the case. 
I t  is alleged in the complaint, and of course admitted by the demurrer, 
that the warehouse company has been adjudgcd to be a banlrrupt by a 
Federal court having jurisdiction of the case, and it has ceased to do 
business, its affairs and assets now being uudcr the control and man- 
agcment of that court for the purpose of being administrred accord- 
ing to the Federal statute in such cases made and provided. I t  is not, 
therefore, a going concern; its functions as a corporation being, at  
least, suspended, and sincc the adjudication of its bankruptcy, viz., on 
8 March, 1915, the Legislature by a public statute ratified on that day 
declared the chartcr of all corporations to br forfeited if they had 
been adjudicated bankrupts. We will refer to these matters more spe- 
cifically hereafter. 

I n  this state of the caw, we must inquire what effect the bankruptcy 
and the forfeiture of its chartcr had upon the contract of guaranty sued 
on. The plaintiff says that they have no effect to change the obliga- 
tion of the defendant or to terminate its liability upon the gnaranty, 
while defendant insists that its obligation and liability havc ceased and 
been determined thereby, as the contract was made in contemplation of 
the continued existence of the warehouse company as a corporation, and 
when it forfeited its charter by reason of its bankruptcy, and was 
dissolved, it ceased to exist as a corporation, and there was (593) 
nothing left to be done with respect to it but to wind up and settle 
its affairs; that it ceased to havc any earning capacity, so as to make 
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and declare dividends, and its stock is held by its shareholders, including 
the plaintiff, only for the purpose of a final adjustment of its affairs and 
the distribution of its assets among those entitled thereto, whether 
creditors or stockholders. 

We will first consider whether the contract of guaranty was made 
with reference to the continued existence of the corporation whose 
stock is held by the plaintiff. While the warehouse company is not a 
party to the guaranty, nor privy thereto, in the sense that, in law, i t  
is a t  all liable thereon either to  the plaintiff or to the defendant, or 
they to it, yct the continued existence of the company was a thing con- 
templated by both parties when they made the contract, and perform- 
ance was impliedly made to depmd upon it. They understood that as 
the basis of the contract there should be a corporation capable of 
earning dividends-not that i t  should actually earn them, but that it 
should be potentially able to do so; and this could not be said of a 
cornoration which had lost its charter and had ceased to do business. 
This was not an original and indcpmdent promise to pay each year, 
at all events, the equivalent of a full or partial dividend, without re- 
gard to the earning capacity or existence of the corporation, but the 
guaranty imposed a secondary liability, that is, one to pay so much 
provided that the warehouse company failed to earn and pay. The 
promise was, therefore, not absolute, but conditional. The failure of 
$he other corporation to pay was to precede any liability on thc part 
of the defendant, and this could not be so unless the former continucd 
to have the capacity to earn and pay. I t s  continued cxistmce was, 
therefore, presupposed, by the parties. This question was substantially 
involved in Lorillad u. Clyde, 142 N. Y., 456. The contract of guar- 
anty in that case was to last for seven years, but the corporation the 
payment of whose dividends was guaranteed was dissolved before the 
rxuiration of that time. and the Court said: "The auestion whether 
the obligation of the dcfendants under their guaranty continued in  
force as to the part of the seven years unexpired at  the timr of the dis- 
solution of the corporation, in the absence of any responsihle agency 
of either party for the causes which led to the dissolution, must be de- 
termined by the intention of tho parties as ascertained from thc language 
of the contract, and, if ambiguous, from such language and tho sur- 
rounding circumstances. The contract contains no explicit statement 
on the subject. I t  assumed that the corporation would br in existence 
during the whole period over which the guaranty extended. The guar- 

anty was not for the yearly payment of a sum equal to 7 pcr cent 
(594) on the capital stock of the plaintiff in the corporation, or on the 

nominal amount of his stock. It was that the dividends of the 
corporation should annually for seven years equal that sum. The plain- 
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tiff would under the contract and by virtue of his right as a stockholder 
be entitled to dividends declared by the company, whether they should 
be more or less than '7 per cent per annum, and if dividends less than 
that amount should be made, tlie liability of the defendants on their 
guaranty would be limited to a sum sufficient to make up the deficit. I n  
case the dividends equaled or exceeded 7 per cent, there would bc no 
liability; and i n  case no dividends were declared, then the guaranty would 
stand in lieu of dividends." And again it was said with reference to the 
same question: "It is incoiltrovertible that the right to manage the 
business of the corporation and to earn and to receive the cornmissions 
on freight were the considerations upon which the guaranty rested. The 
plaintiff conceded these rights to the Clydes for this equivalent. The 
defendants could receive the benefits of the contract only in case the 
corporation should continue in being during the running of the guar- 
anty. The death of the corporation would terminate their managcment, 
and prevent their earning commissions; the business would end, and 
the court, in  administering the assets, would return to each party his 
proportion of the capital remaining for distribution. The dcath or 
dissolution of the corporation would withdraw all thc capital inve,sted 
so far as i t  remained, and take away for the future the wl~olr consid- 
eration upon which the guaranty was based. Therc would thereafter 
be no corporation earning or capable of earning dividends, and nothing 
left upon which the obligation to pay them could be predicated. 

"The general doctrine that when a party voluritarily undertakes to 
do a thing, without qualification, performance is not excused because, 
by inevitable accident or other contingency not foreseen, it becomes 
impossible for him to do the act or thing which he agreed to do, is wcll 
settled. This doctrine protects the integrity of contracts, and one of 
the reasons assigned in its support in the early case of Paradine 11. 

Jan,e, Aleyn, 26, is that as against such contingencies the party could 
have provided by his contract. See H a r m o n y  11. Bingham,  12 N. Y., 
99, 62 Am. Dec., 142; Ford n. Cotesworth, 1;. R., 4 Q. B., 134; dorres ?I. 

7Jnifed States, 96 1J. S., 24, 24 1;. Ed., 644. But it is now well settled 
that when performance depends on the continued existence of a given 
person or thing, and such continued existence was assumed as the basis 
of the agreement, the death of the person or thc destruction of the 
thing puts an end to the obligation. Executory contracts for personal 
services, for the sale of specific chattels, or for the use of a building are 
held to fall within this principle. D ~ x f e r  v. Norton,  47 N.  Y., 62; 
P ~ o p l e  v. Globe M u t .  L. Ins. CO., 9 1  N. Y., 174;  Talllor 7). Caldwell, 3 
~ c s t  and S., 826. These cases are not exceptions to the rule that 
contracts voluntarily made are to be enforced, hut the courts, in (595) 
accordance with tlie manifest intention, construe the contract as 
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subject to an implied condition that the person or thing shall be i11 exist- 
ence when the time of performance arrives. So if after a contract is 
made the law interferes and makes subsequent performance impossible, 
the party is held to be excused. Jones v. Judd, 4 N .  Y., 412. I t  must be 
conceded that it is difficult to draw the line and to determine the exact 
limitations of the principle. When the exeeutory contract relates to 
specific chattels, and the subject-matter is dcstroyed without fault of 
the  party, the implied condition arises and excuses pcrf~rmancc. 
But where the contract is based on the assumed existence and continu- 
ance of a certain condition, or upon the continuation of a subject-n~at- 
ter which, however, is not the direct object of the contract, is the prin- 
ciple i n  such cases excluded? The present case illustrates what we 
have in mind. 

L( The contract in question was not with the corporation whose life 

was extinguished by the judgment of dissolution. But the guaranty 
assumed that the corporation would continue in existence during the 
seven years period. The liability which the defendants assumed was 
i n  consideration of the benefits which might accrur to thcm from the 
management of the transportation business of the corporation during 
that period. 

"Upon the assumption that the death of the corporation was brought 
about without their fault, were they thereafter bound? I s  the doc- 
trine of implied condition less applicable than it would be if the con- 
tract had been between the defendants and the corporation? I f  in the 
one case the contract, so far as it was unexecutcd, would be terminatcd, 
did not the happening of the same event terminate the engagement of 
these parties, based on the assumed continuance of the corporation in 
life 1" 

A similar contract was construed in  Columbus Trust  Co. T .  Moshier, 
100 N. Y. Suppl., 1066, and the Court held: "There is an express 
provision in the agreement referred to which makes the continuance 
of the corporate life of the company a condition precedent to the right 
to enforce the provisions thereof. As a general rule, the unqualified 
undertaking of a party to perform an act is not to be excused because 
the situation existing when the contract was made did not continuc to 
exist at the time stipulated for performance. Labawe Co. 21. Crossman, 
100 App. Div., 501, 92 N. Y. Suppl., 565; Lorillnrd v. C l y d ~ ,  142 
N. Y., 456, 37 N. E., 480, 24 1;. R. A., 113. This rule, however, is not 
without exceptions; and where performance depends on the continued 
existence of a givcn person or thing, and such continued existence 
mas assumcd as the basis of the agreement, the death of the person 

or the destruction of the thing puts an end to the obligation. 
(596) Lorillnrd 1 1 .  Cl?yde, supra; Babbitt u. Gibbs, 150 N. Y., 281-286, 
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44 N. E., 952; I f e r f e r  u. Mullen, 159 N.  Y., 28, 44; 53 N. E., 700, 
44 L. R. A, 703, 60 Am. St., 517; Maiter of Duly, 58 App. Dir., 49, 68 
N. Y. Suppl., 596. I n  such cases the courts have implicd a condition 
in  the contract that a party is relieved from its terms when its per- 
formance has, without his fault, become impossible. H e r t ~ r  t) .  MulL~n,  
supra." . . . "I think i t  clear that i t  was within the contempla- 
tion of both parties that the corporation should continue to exist dur- 
ing the Iife of the contract of guaranty, and that an implied condition 
should be read into the contract to that effect. The agreement was not " 
to pay a sum equal to the amount of a dividend, whether declared or 
not, but was a guaranty that dividends should be paid. Thc payment 
of a dividend necessarily implies the existence of a corporation. Thr 
word 'dividend.' when dsed in connection with corporate stock, mcans 
a proportionate part  of the profits which have arisen from corporation 
transactions. They are payable out of profits alone. Taylor Priv. 
Corp., secs. 563, 565; 2 Purdy's Beach Priv. Corp., secs. 451, 453. 
Agaln, the agreement had reference to the sale of the capital stock i n  
the company. Capital stock is the intcrest which the members of a 
corporation (the stockholders thereof) have in the property of the cor- 
poration. 1 Purdy's Beach Priv. Corp., see. 184. When the corpora- 
tion ceased to exist and its propcrty was distributed there was no longcr 
any capital stock. When the corporate stock was wiped out, of neces- 
sity there could be no profits from corporate transactions, nor any pos- 
sibility thereof. Without the possibility of profits from corporate 
transactions, there could be no dividends. The contract of guaranty 
did not fix a specific amount which Mr. Harrison was to receivc. I t  
provided that he should receive at  least 3 per cent dividends. But so 
long as hc remained the owner of the stock, he or his transferee, if hc 
had transferred the same, would be entitled to receive all of the divi- 
dcnds earned and declarcd on such stock. I f  such dividends amounted 
to 10 per cent semiannually, the holder of the stock would br entitled 
to receive that. I f  i t  amounted to only 2 per cent srmiannually, the 
holder of the stock would receive that amount from the company and 
could then hold the guarantor for the difference between the 2 per cent 
dividends received and the 3 per cent dividends guaranteed. This being- 
so, the implied condition above referred to must be read into the con- 
tract, and i t  must be presumed that the parties contracted with referrncc 
to the continued existence of the corporation. Since this was the basis 
of the agreement, the destruction of the corporation terminated the obli- 
gation. This seems to me to be true both upon principle and authority. 
~ V m o n  v. Standard Disiilling and D. Co., 85 App. Div., 521; 83 N. Y. 
Suppl., 843; Lorillard 11. Clyde, supra." That caFe was affirmed in 
193 N. Y., a t  p. 634. 
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(59'7) The question, therefore, is whether the guaranty becomes 
wholly inoperative for want of something to which i t  is appli- 

cable, or whether, on the other hand, it can be understood as binding the 
defendant to pay the deficiency of the dividend in  any contingency and 
to respond in damages to an equivalent amount in case of failure. The 
latter is the theory of the plaintiff, reading the contract as one not de- 
pendent in t l ~ e  least upon the corporate capacity of the warehouse corn- 
pany to earn and pay dividends and as operative without any regard to 
its continued corporate existence. We cannot assent to this view. I t  is 
not what the language of the contract imports, and evidently not what 
the parties intended. The condition precedent to liability on the 
guaranty was the existence of a corporation having stock and capable 
of earning and paying dividends thereon, but not necessarily able to 
do so. This was made an essential element of the guaranty. I t  re- 
ferred necessarily to a live and not a dead curporation. We would 
not properly refer to a defunct or dissolved corporation as one which 
could earn or pay annual dividends. I t  would be proper to refer to the 
part or share to be received in the final division of its assets by its 
creditors or shareholders as a dividend,  but that is not the kind of divi- 
dend which was intended by the parties to this guaranty when they 
used that word; but i t  is perfectly clear, on the contrary, that they 
meant an annual dividend, and nothing elsc. The language is if the 
warehouse company fails to pay its annual dividend. The contract must 
have a natural and reasonable construction. Just ice  G o o l ~ y  said of 
this question in Lockhart  P .  V a n  Alsiy-ne, 31 Mich., at  p. 79 : ('A 
dividend to the stockholders of a corporation, when spoken of in refer- 
ence to a n  existing o r g a n k a f i o n  engaged i n  fhe transaciion of business, 
and not of one being closed up and dissolved, is always, so far as we are 
aware, under+stood as a fund which the corporation sets apart from its 
profits to be divided among its members. . . . A dividend anlong 
preference stockholders exclusively is understood to imply that the sum 
divided has been as profits, though the earnings do not yield 
a dividend to the stockholders in  general. We hazard nothing in say- 
ing that this is the primary and universal understanding of a dividend 
on stock, except when made use of in respect to a final closing up and 
distribution of assets on the occurrence of insolvency or in view of a 
dissolution." No one can well read this guaranty without being con- 
vinced that the parties intcndcd and contemplated the continuanc~e of 
the life of the company, whose default in paying annual dividends 
should raise a liability upon the guaranty to pay the liquidated darn- 
ages. 11s a dead corporation could not pay the dividends, it was not in 
the minds of the parties when they drew their contract. 
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We have a case in our own Reports which clearly affirms the validity 
of the principle herein applied. Stpamboat C'o. v. Transportafion 
Po., 166 N. C., 582, at  587, 589. There the object of the contract (598) 
was frustrated by the destruction of the property to which it 
niainly related, as nearly all courts seem to hold, arid this Court held it 
fell within the exception to the rule that the obligation of a contract is 
imperative, which applies generally, but which is subject to the qualifica- 
tion that when the principal subject to which the contract relates ceases 
to exist, the obligation is at  an end, citing and approving 9 Cyc., p. 627 
et  seq., it being said at  p. 631 : "Where from the nature of the contract 
i t  is evident that the parties contracted on the basis of the contiilucd 
existence of the person or thing to which it relates, the subsequent per- 
ishing of the person or thing will excuse the performance. Thus, where 
the contract relates to the use or possession or any dealing with specific 
things in which the performance necessarily depends on the existence 
of the particular thing, the condition is implied by the law that thc im- 
possibility arising from the perishing or destruction of the thing, with- 
out default in the party, shall excuse the performance, because, from 
the nature of the contract, i t  is apparent that the parties contracted oil 
the hasis of the continued existence of thc subject of the contract." 

I t  appears, therefore, that the ground upon which the promisor is cx- 
cused from performance is that from the iiaturc of the contract thcre is 
an implied condition that the thing upon which it dcpcnds will con- 
tinue to exist. We take this to be the rule as declared in  Taylor c. 
Caldzuell, 3 Best and Smith, Q. 11. (113 E. C. L., Ed.  1867), 824: 

1. Whew thcre is a positive contract to do a thing, not in itself un- 
lawful, the contractor must perform it or pay damages for not doing it, 
although in consequence of unforeseen accidents thc performance of his 
contract has bccome unexpectedly burderisonie or even impossible. 

2. But this rule is only applicable when the contract is positive arid 
absolute, and not, subject to any condition either express or implied. 

3. Where from the nature of the contract it appears that the partics 
must from the beginning have known that, it could not be fulfilled lxr~less 
when the time for the fulfillment of the contract arrived some particu- 
l a r  specified thing continued to exist, so that, when enteriug into thc 
contract, they must have contemplated such continuing existence as the 
foundation of what was to be done; there, in the absence of any ex- 
press or implicd warranty that the thing shall exist, the contract is not 
to  be construed as a positive contract, but as subject to an implied coii- 
dition that the parties shall be excused in case, before breach, perforrn- 
ance becomes impossible from the perishing of the thing without tlcfault 
of the contractor. 
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This was recognized as a rule in itself in Blackburn on Sales, p. 173. 
There are instances where the implied condition is of the life of a. human 
being, but there are others in which the same implication is made as 

to the continued existence of a thing, or of an equity haling a 
(599) corporate, though artificial, as distinguished from a natural life, 

both being liable to perish. I t  is not a nrw doctrine, but quite an 
ancient one, for Pothicr in his treatise on the Contract of Sale ( T r a i t &  
du  (7ontracfde Centr )  part 4, see. 307 et s q . ,  and part 2, ch. 1, see. 1, 
art. 4, sec. 1, thus states the samc rule: "The vendor should be freed 
from his obligation when the thing sold has perished without his fault, 
is a consequence of another principle, that evcry obligation de certo cor- 
pore is destroyed when thc thing ceases to exist, Trrritb des Obllgafions, 
part 3, ch. 6. This principle is founded in the nature of things, for the 
thing due being the subject of the obligation, i t  follows that when the 
thing ceasrs to exist the obligation can no longer exist, not being capable 
of existing without a subject." See Blackburn on Sales, marg. p. 173, 

The case of Atk inson  v. Schoorzmaker, 12 Mo. App., 425, is somewhat 
like the one under consideration. There the performance of the contract 
depended upon the continued existence of a corporation, a gaslight com- 
pany, which was placed by order of a court in the hands of a receiver, 
and i t  was held that its corporate life or activity was suspended, and that 
the contract of the third parties, who had assunied the obligation de- 
clared on, could not be enforced during the period of the receivership. 
And in Appleby  u. M y ~ r s ,  infra,  Justice Blac.lcburn said, in substance, 
that when the subject to which the contract related is destroyed without 
fault on either side, so that performance becomes impossible-that is, 
the kind of performance contemplatcd by the parties-it is a misfortune 
affecting both parties, and excusing thcm from further performance of 
the contract, but  giving a cause of action to neither. Many cases could 
be ga ther~d  here in illustration of the principle and showing how 
variously i t  has been applied by the courts. We will only citc a few of 
them. L o u e r k g  v. R. M. Coal Co., 54 Pa. St., 291; Malcobmson v. 
W a p p o o  Mills,  88 Fed., 680; Tivingsion Couniy  v. Granes, 32 Mo. App., 
478; Wa7X-er 11. Tuckpr ,  70 Ill., 527; W a r d  v. Vartre, 93 Pa. St., 499 ; 
A p p l e b y  v. M y e m ,  L. R. 2 C. P. (Exch. Ch.), 650, citing Taylor v. 
Caldwell, supra, and referring especially to an extract therefrom in 
which J u s f i c e  Blackburn states the doctrine very clearly. See, also, 
T h e  Tornado,  108 U. S., 342, whcre it was said that there was a con- 
dition implied from the nature of the contract that a ccrtain ship would 
remain seaworthy and capable of earning freight, bat had become dis- 
abled before she had broken ground for her voyagc. The court held 
that the parties were excused from performance. I n  that case the 
reason for the rule was said to be that without "any express stipula- 
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tion that the destruction of the person or thing shall excuse the per- 
formance," "that excuse is by law implied, because from the nature of 
the contract i t  is apparent that the parties contracted on the basis of the 
continued existence of the particular person or chattel." The ease cites 
T u y l o r  v. Caldwdl,  supra,  and Appleby  v. M y r s ,  supra. I n  
W o l k ~ r  I ) .  T ~ ~ c k e r ,  supra,  the Court said a t  p. 543 : "It is ele- (600) 

mentary law that when the contract is to do a thing which is pos- 
sible in itself, the promisor will be liable for a breach thereof, notwith- 
standing it was beyond his power to perform it, for i t  was his own fault 
to run the risk of undertaking to perform an impossibility, when he might 
have provided against i t  by his contract. 1 Chitty on Conts. (11 Am. 
Ed.), 1074. But where, from the nature of the covenant, i t  is apparent 
the parties contracted on the basis of the continued existence of a given 
person or thing, a condition is implied that, if the performance became 
impossible from the perishing of the person or thing, that shall excuse 
such performance. Ib., 1076. 

Several cases show that the doctrine applies where performance has 
become impossiblc by act of the law, as in the case where a receiver is 
appointed to take charge of the affairs of a corporation; and bank- 
ruptcy, of course, is within the same category; and so it was said, sub- 
stantially, in Malcolm,son v. W a p p o o  Mills, supra : I t  is a well settled 
rule of law that if a party, by his contract, charge himself with an 
obligation possible to be performed, he must make it good unless its per- 
formance be rendered impossible by the act of God, t h e  law, or the 
other party. Unforcseen difficulties will not cxcuse him. Dermot f  1 ' .  

J o n e s ,  2 Wall., 1. Rut, as appears, the complete fulfillment of the con- 
tract was prevented by the order of this Court in the appointment 
of the receiver. A delivery of the rock by the company after that was 
impossible. I t  will be noticed, also, that the completion of the con- 
tract on the part  of Mitsui & Co. was by the same action of the Court 
made impossiblc. I f  the company had tendered the delivery of the 
rock, the injunction of this Court forbade them to accept it. I n  like 
manner they could not have paid to the company the price of the rock. 
But when the contract cannot be specifically performed, and thc only 
remedy is by way of damages, the court will not inflict such damages 
on the corporation if the breach of contract for which damages arc 
sought has been occasioned by the law, thr, performance of the contract 
having been made impossible, citing Ppoplp I ) .  Globe M u t ~ r a l  Life Ins .  
Co., 91 N. Y., 174. I n  the latter case, a corporation had entered into a 
contract with a general agent for his services for a specified timc and 
a t  a stipulated salary. The contract continuing, and the serviccs being 
rendered, the corporation was placed in the hands of a receiver, who 
did not continue the agent in his employment. He sued for dam- 
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ages. The court held that he could not recover, bccause, as it said, 
the company could not employ him, for the reason that i t  would be a 
violation of the order of iniunction. The agent could not meddle in 

u 

the affairs of the company, for that equally would violate the injunction. 
I t  was damnurn absyue injuria. The court adopted the principle 

as stated i11 the New York cases. The supposed ansmcJr to the 
(601) application of this established doctrine is that the contract would 

be of no value in such a case ; but this is a total misapprehension 
of the nature and scope of the contract and the principle. I f  the ware- 
house company had continued to exist as an active concern, capable of 
earning dividends. the contract would have remained in full force and 

u 

effect during its corporate life, and the guaranty was made upon that 
basis, if wc are to be governed by its terms. So i t  is clearly seen that the 
contract was of value and great value, too. 

As was said in onc of the cases. it is the misfortunc of the plaintiffs 
that something happened which does not seem to have been anticipated, 
and, therefore, was not provided against in the contract. There is a 
substantial promise to guarantee payment, to which the law annexes 
the condition that it shall last only during the life of the warehonsc 
company, because, in the absence of a negative provision, it will read 
such a term into the contract as one naturally arising from what is 
expressed. This discussion, of course, assumes (without deciding) the 
validitv of the contract in other respects. 

Wc conclude, therefore, both upon reason and authority, that a guar- 
anty such as we have in this case is a t  an end when the company whose 
stock is to pay the dividend has been dissolved. This brings us to a 
consideration of the methods by which a corporation is dissolved. 

The Constitution of this State provides, in Art. VITT, see. 1 : "Cor- 
porations may be formed under gencral laws, but shall not be created by 
special act, except for municipal purposes qnd in  cases where, in thc 
judgment of the Legislature, the object of the corporations cannot be 
attained under general laws. A11 general laws and special acts passed 
pursuant to this section may be altered from time to timc, or repealed." 
A well known text-writer says: "Although it has bcen frequently said 
that thcre are but four ways in which corporations may be dissolved, 
yet on a little reflection i t  appears that there are five ways: (1) By 
the expiration of the term of existcncc granted by the Legislature, 
either in  its charter where i t  is organized under a sprcial charter, or - 
under its governing statutes where i t  is organized under a general law; 
(2) by an  act of the Lcgislaturc, where power has bcen reserved for 
that purpose either in its charter where it is created by a special char- 
ter, or in  a constitutional provision or a general statute operative upon 
i t ;  (3)  by a surrender of its franchises, which is accepted, and a volun- 
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tary dissolution; (4) by a loss of all its members, or of a11 integral 
part, so that the exercise of corporate functions cannot he restored; 
( 5 )  by a forfeiture of its franchises by a judicial proceeding, usually 
an  information in the nature of a writ of clue warranto, but sometirncs. 
under the operation of statutes, a proceeding in a court of equity, which 
at  the same time winds up the corporation and distributes its assets." 10 
Cyc., 1270. And again it is said in Cyc., a t  p. 1272: "Charters 
are protected from legislative alteration or repeal unless the (6$2) 
poww to altcr or repeal has been reserved by the Legislature in 
making the grant of the franchises, either in the particular act in which 
the grant is embodied or in some general law applicable to the subject. 
I n  the latter case a statute dissolving a corporation and annulling its 
charter is not unconstitutional. Where this reservation has been madc, 
a corporation may be dissolved by an act of the Legislature repealing its 
charter. Where the Legislature has reserved to itself the Dower to rc- - 
peal, and exercises it, thc courts will not presume that the power has 
been improperly or unconscionably exercised." I t  is provided in tht> 
Revisal that a corporation may be dissolved voluntarily by proceedings 
taken as set forth in section 1195, and, under section 1196, dissolution 
may further take place under judgment of a court having jurisdiction 
in a civil action brought by a stockholder or a creditor, or by authority 
of thr Attorney-General in the name of the State for the causes therein 
enumerated, and, among them, "if the corporation shall become in- 
solvent, or shall suspend its ordinary business for want of funds to 
carry on the same, or be in irnmincnt danger of insnlvmcy, or has 
forfeited its corporate rights." But, as already shown, the Legislature 
had the power to declare the charter of a corporation to be forfeited, and 
thereby to dissolve it. 

We need not discuss the auestion whether the law nf 1913 ran he 
made to operate retrospectively, as we are of the opinion that the ad- 
judication of bankruptcy had the same effect substantially and pro 
fenzpore as a dissolution of the corporation. J t  may be conceded that 
bankruptcy does not, of itself, work a dissolution of the corporation, 
as in the sententious language of , J u d g ~  Blcclcley in Bol lmd  n. Ifeyman,  
60 Oa., 181: "It is not the purpose of the bankrupt law to dissolw 
corporations. The assets are seized, but the franchise i q  spared. 'Yam 
money,' not 'your life,' is the demand made by the bankruptcy act." 
But the company for the period of its bankruptcy has ceased to do 
business, and as completely lost its capacity to earn dividends as if its 
corporate life had become extinct. Where there is the same reason 
there must be the same law. 

While it i s  not essential to a disposition of this appcal that we 
should commit ourselves to any special view regarding the power of thc 
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Legislature to pass the retroactive clause of the law of 1913, and we 
will not do so, it may be well to reproduce here the clear exposition of 
the law by Justice Harlan in respect to the scope and effect of the 
reservation in constitutions or statutes to amend or repeal charters 
granted to corporations, which we find in  IIaAmilion G. & C. Co. 71. 

Ci ty  of Hamilton, 146 U. S., 258 (I,. Ed., 963), as follows: "This 
reservation of power to alter or revoke a grant of special privileges nee- 

essarily became a part of the charter of every corporation formed 
(663) under the general statute providing for the formation of corpora- 

tions. A legislative grant to a corporation of special privileges, if 
not forbidden by the Constitution, may be a contract; but where one of 
the conditions of tlie grant is that the Legislaturc may alter or revoke 
it, a law altering or revoking, or which has the effect to alter or revoke, 
the exclusive character of such privileges, cannot be regarded as one 
impairing the obligation of the contract, whatever may be the motive 
of the Legislature, or however harshly such legislation may operate, in 
the particular case, upon the corporation or parties affected by it. The 
corporation, by accepting the grant subject to the legislative power so 
reserved by the Constitution, must be held to have assented to siich 
reservation. These views are supported by the decisions of this Court. 
111 Greenwood 11. Union Freight R. Co., 105 U. S., 13, 17 (26: 961, 
963),  the question was as to the scope and effect of a clause in a 
general statute of Massachusetts providing that every act of incorpora- 
tion passed aftrr a named day 'shall be subject to amendment, alter- 
ation, or repeal at  the pleasure of the Legislature.' This Court, re- 
ferring to that clause, said: 'Surh an ar t  may be amended; that is, it 
may he changed by additions to i ts  tcrrns or by qualifications of the 
same. I t  may be altrred by the same power, and i t  niay be repealed. 
What is i t  may be repealed? It is the act of incorporation. I t  is this 
organic law on which the corporate existence of the company depends 
which may be repealed, so that it shall cease to be a law; or the Legis- 
lature may adopt the milder course of amending the law in matters 
which lieed amendment, or altering i t  when it needs substantial change. 
All this may be done at  the plcasure of the Legislature. That body 
nced give no reason for its action in the matter. The validity of such 
action does not depend on tlie necessity for i t  or on the soundness of the 
reasons which prompted it. The words 'at the pleasnre of the Legis- 
lature' are not in the clauses of the Constitution of Ohio or in the 
statutes to which we have referred. Eut the general reservation of the 
power to alter, rcvoke, or repeal a grant of special privileges neressa- 
rily implies that the power may be exerted at the pleasure of thc kg i s .  
Iature." 
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STAW v. IAND C o .  

The plaintiff contends that a clause has been inserted in thc guar- 
anty which specially fixes its duration and providcs that i t  shall con- 
tinuc during the life of the defcntlant vompany; but this was also true 
in the case of Lorillard 11. Clyde, ncpr-ira, as the time there wils seven 
years from the date of the guaranty, and the corporation was dissolved 
within that period. The clausc in the guaranty upor1 which plaintiff 
relied does not prevent the application of the principle we h a w  dis- 
cussed. I t  merely limits the extreme (hiration of the guaranty. I t  was 
held in the able and exhaustive opinion of ,Justic~ /1n41rcrua, speaking for  
a unanimous Court in Lordlnrd 11. ('lydc, ~ u p r n ,  th t t  this did not 
prrvent the full application of the principle; that the cwltract of (604) 
guaranty was nmde with strict reference to the continuance of the 
defendant's corporate life and its capacity to earn dividends, this being 
the indispensable condition upon which the guaranty should contir~ue to 
be effective, and thc very basis upon which it rested. Thc bankruptcy, 
while it did not destroy the life of the defendant company, silspcndetf 
its corporate capacity and the excrcise of its corporate functions, and 
it ceased altogether to be a going concern, caphle-of earning dividendq. 
I t  was dormant, if not dead, for all practical purposes. Our view is 
greatly strengthened by the position taken by the plaintiff, that the 
guaranty is not one conditioned upon the payment of a dividend by the 
warehouse company, whether earned or not, h ~ i t  only upon thc payment 
of the dividend "called for by the certificate," which is an earnrd 
dividend, and thc promise is to pay any deficiency therein which rnay 
occur in any one of "the consec~itive years7' succeeding thc date of thc 
guaranty. The parties contemplated that there should, a t  least, be a 
chance for the company to make profits and pay dividends. 

The case of Xemocham, v. Murraq, 2 L. R. A. (N. Y.), 183, is not 
in point, as there the guarantor, who was an individual, and not a cor- 
poration, died. This, of course, did not affcet the gilaranty. I n  onr 
case, the warehouse company is not the guarantor, nor is it cvcn a party 
to the contract, but an outsider, with reference to whosc~ continued lifc, 
as a corporation, the contract was madc, which presmts a ease rerv 
diffrrent from Rernochan 1).  Murray, .supraf. Nor is Cowrri~ I ? .  flodd, 
149 N. W., 904, any more applicable, for tlrere the provision was that 
the guaranty should continue "until said stock has heen retired"; and 
this went never happened. As stated by plaintiff in hi7 brief, "the 
c40urt held t%at the time limit of thc guaranty was not the life of the 
corporation, but until the stock had been wlir~d."  Thc company had 
ceased to do business, but this did not "retire" its stock, and, therc- 
fore, the "time limit" had not been reached. The Court, in that caw, 
stated that the principle we have applicd to this case had been rccog- 
nized and established in  several decisions. I t  is to be noticed that 
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Kemochalz v. H u m y  is a New York case, and the Court of Appeals of 
that State, as we have seen, sustains our view; but neither of the two 
cases cited by the plaintiff confficts with anything we have said, but 
both are in entire harmony therewith. 

As the warehouse conlpany was a bankrupt when this action was 
commenced, and its business was suspended, so that i t  could not earn 
dividends, our conclusion is that the plaintiff had no cause of action on 
the guaranty a t  that time. Whether the guaranty has ceased for all 
time to be operative because it has reached the limit of its duration 
117 the dissolution of the corporation, we are not required to declare. 

We have not, for the reasons already stated, considered the 
(605) reasonableness of the contract of guaranty, if it bears the con- 

struction which the nlaintiff insists that it should have, nor the 
other objections to its validity which the defendant has discussed i11 its 
brief. 

There was error in the judgment of the court. I t  will be reversed and 
the demurrer sustained. 

Reversed. 

CLARK, C. J., dissenting: The guarantee given by the defendant, 
upon which this action is brought, is as follows: "In each and every 
consecutive. year from and after this date, should the dividends or any 
part thereof called for upon the face of the within certificate not be 
paid on its due date, for value received, the Spray Water Power and 
Land Company guarantees and binds itself to pay in cash, ten days after 
notice of such default, to the holder of the within certificate, any such 
drficiency in the dividend as may arise from the failure of the Arneri- 
can Warehouse Company to pay its annual dividend as stated in said cer- 
tificate. This agreement is binding during the life of the Spray Water 
Power and Land Company." 

The sole question presented is the meaning of the above guarantee. 
Probably there is no other case in the books which presents a guarantee 
in exactly the same words, and i t  would be small, if any, aid to consider . thc construction placed by other courts upon guarantees more or less 
dissimilar. 

Even if there had been presented to other courts a guarantee in these 
identical words, there has been none in our court. The construction of 
this guarantee should not be complicated by the view taken of more or 
less dissimilar guarantees by other courts. The sole question is the con- 
struction of the words, and their intent as derived from the four corners 
of the guarantee itself. I t  is a question of the meaning of thew plain 
English words. 
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A guarantor on a note, bond, or other obligation is not released be- 
cause the promisor or obligor becomes insolvent, bankrupt, or dies. His 
guarantee is to provide against the risk of those very contingencies. 

I t  can make n o  difference that the promisor, or obligor, and the guar- 
antor are corporations. 

The original obligation of the American Warehouse Company is to 
pay 6 per cent preferred, accumulative, dividends on its certificates dur- 
ing the left of the obligor company, which was chartered for thirty 
years. When that company fails to pay, whether because it does not 
earn dividends or dies by legal dissolution or bankruptcy, the guarantor 
faces the very contingency provided for by the guarantee, and for which 
i t  was exacted. 

The guarantor company is specially authorized by its charter to 
make this guarantee. The guarantee specifics that it "is binding dur- 
ing the life of the Spray Water Power and Land Company." This 
leaves no doubt as to the duration of the guarantee. 

Whether this duration would be restricted to the thirty years (606) 
chartered life of The American Warehouse Company should its 
life not be extended by a renewal of the charter of that company is a 
question not presented. The guarantee cannot be for less than thirty 
years in  any event, and it was given to secure the payment of the ac- 
cumulative 6 per cent dividends should The American Warehouse Com- 
pany fail to pay such dividends, regardless of the cause of the default- 
whether such default is caused by the failure to earn dividends or by legal 
dissolution or bankruptcy or any other cause. 

This is the plain language of the guarantee. I f  i t  was not given for 
that purpose, and the guarantor is absolved either by failure to earn 
dividends or by the legal dissolution or bankruptcy of the Warehouse 
Company, i t  is difficult to conceive for what p.urpose the guarantee was 
required. I t  was intended to add something to the security afforded by 
the obligation of the original obligor, insuring against the contingencies 
by reason of which said company might fail or be unable to pay its divi- 
dends as stipulated. 

BKOWK, J. coilcurs in  this opiuion. 

Cited: Burch v. Bush, IS1 N.C. 3 2 1  (3c) ; Xidland Co. v. Glass Co., 
205 N.C. 764 (3c). 
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W. S. WILSON v. S. II. SCARBORO AND WIFE. 

(Filed 10 May, 1916.) 

1. Deeds and  Conveyances-Timber-Vested Interests-Divested Interests. 

A conveyance of timber growing upon lands, to be cut  and removed 
within a stated period, vests the title to the timber, subject to be divested 
if not so cut and renioved by the grantee. 

2. Deeds a n d  Conveyances - Timber - Breach-Conversion-Damages- 
Evidence-Diminution. 

Where the grantor breaches a provision of his deed, corlveying timber 
standing upon his lands, by entering thereupon and preventing the grantee 
from removing, etc., the timber within the stated period, the defendant's 
act is, in  effect, a reconversion of the timber to his use, and he is liable for  
the damages caused thereby; and evidence introduced solely for t h ~  pur- 
pose of showing that  the grantor could have purchased other timber in  
the same locality from other parties in lieu of the timber the defendant 
had sold him, and thus have minimized his damages, is incompetent, though 
admissible in rebuttal of the plaintiff's testimony upon a different phase 
of the case, had it been offered for that  purpose. 

3. Contracts - Breach-Damages-Diminution-Evidence-Kno~vledge- 
Deeds and Conveyances. 

Where it is permitted a party, who has breached his contract, to prove 
that  the other party thereto could have minimized the damagcs by acquir- 
ing like property similarly situated, i t  is necessary for such party to show 
that the other had knowledge of the conditions relied upon a t  the date  
of his breach. 

4. Deeds a n d  Conveyances - Timber - Contracts - Urcach - Measure of 
Damages. 

Where the grantor has breached the terms of his deed to standing tim- 
ber by entering upon the lands and preventing the grantee from 
and removing the timber within the stated period, the rule of damages is 
the difference between the actual value of the timber and the contract 
price, and, if the price had been paid, the value of the timber. 

ALLEN, J., dissenting. 

(60'7) UPON rehearing. 

Douglass & Douglass, R. N .  S i m m s  for plclimtif. 
Jones & Bai ley  for defendants.  

BROWN, J. This case comes up upon a petition to rehear and reverse 
our former decision, reported in 169 N. C., 654. The action is brought 
to recover damages for trespass upon plaintiff's property, to wit, ~ c r -  
tain standing timber which plaintiff alleges the defendant wrongfully 
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and unlawfully prevented plaintiff from cutting and removing, in vio- 
lation of the terms of a conveyance of said timber, executed by defend- 
ants to plaintiff. The issues are set out in the report of the case in  
169 N. C. 

The case was before us at  Fall Term, 1913, and is reported in 163 
N. C., 387. We then construed the deed executed for the timber by 
defendants to plaintiff and held i t  to be an executed and not an execu- 
fory contract, and that i t  passed a present estate in the timber, defeas- 
ible as to all timber not cut by the grantee within the time limit fixed 
by the parties in the instrument. At the last trial only issues of dam- 
ages were submitted and passed on, and the judgment of the Superior 
Court was affirmed. 

On the trial defendants' counsel asked these questions, which were 
excluded, and defendants excepted, viz. : 

"Will you state what the price of stumpage was of the character of 
the Scarboro timber in that neighborhood in the years 1909, 1910, and 
19112 

"Do you know whether there was any stumpage in the neighborhood 
of the Scarboro timber in  those years? 

"Do you know how much there was to be had in that neighborhood?" 
The counsel for defcndants stated in open court that the purpose of 

these questions was to show that at  the time of the alleged breach of 
contract by the defendants there was available in that community, in  
substantially the same situation and substantially of the same character, 
very much more timber for sale at  a price not exceeding the price the 
plaintiff was to give this defendant. 

I n  announcing his ruling the judge sa'id that the evidence was (608) 
offered on the theory that plaintiff could have bought more timber 
and used it in place of that on the Scarboro land, and stated that he ex- 
cluded the evidence f o r  that purpose. 

The court was asked to instruct the jury: "The measure of damages 
in  this case is the difference between the contract price of the timber 
and its market value i n  the vicinity where it is located; and if the 
plaintiff could have obtained all the timber he wanted, in that vicinity 
or elsewhere, as good as the Scarboro timber and as easily accessible to 
Wyatt, the place of shipment, and a t  the same or less price, then he 
should have done so." 

The court instrdcted the jury that the measure of damages for the 
conversion of the timber was the difference between the contract mice 
and its market value in the vicinity where i t  is located, and refused the 
remainder of the prayer. The defendants excepted. 

I n  the petition to rehear we are asked to reverse our opinion upon 
this assignment of error. After a further consideration, we are con- 
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firmed in  the opinion that the ruling of the court below was correct in 
rejecting the evidence for the purpose for which it was offered. 

1. Assuming that such evidence in mitigation of damage is compc- 
tent in a case like this, the offer to prove as well as the prayer for in- 
struction is fatally deficient in one material particular. I t  is essen- 
tial that the ulaintiff should have had knowlcd~e at the date of the 

L, 

breach of thc contract that he could have obtained the same timber 
at  the same or less price in substantially the same situation in that 
community. The defendants' offer to prove fails in  this essential 
averment. 

Evidence offered to establish a defense, operating to mitigate dam- 
ages, must tend to prove all essential facts, or it is properly excluded. 
Knowledge by the party complaining of a breach of a contract that he 
could by reasonable diligence have prevented or lessened the damage 
caused by another's wrongful act is essential. Huntington Co. v. Par- 
sons, 62 W. Va., 26. 

2. We do not think, however, that the rule of law invoked by defend- 
ant  applies to this case. The gravamen of plaintiff's complaint is that 
he purchased from defendants-the timber standing and growing upon 
certain lands at  a certain contract price, which plaintiff agreed to pay 
and defendants agreed to receive; that the defendants conveyed the 
timber to him bv deed and that he had five Tears within which to cut 
and remove i t ;  that defendants wrongfulIy prevented plaintiff from 
cutting and removing the timber under the terms of the deed and con- 
verted same to their own use. The cause of action being established, 
the quantum of damage is alone to be adjusted. 

We have long since held that standing timber, growing upon land, is a 
part of the realty and is governed by the laws applicable to that 

(609) kind of property. Hawkins v. Lumber Co., 139 N. C., 160. I n  
consequence, this deed of defendants to plaintiff has been con- 

strued to vest in  plaintiff an absolute estate in  the timber, defeasible at 
the end of the term as to uncut timber. It follows, therefore, that when 
defendants entered during the term and deprived plaintiff of his prop- 
erty in the timber, i t  was practically a conversion to defendants' use. 
The rule of damage was, therefore, correctly stated by the court. I t  is 
the difference between the actual value of the timber and the contract 
price. Of course, if the price has been paid, i t  would bc the value of the 
timber. There may be cases in which other incidental damages may be 
allowed. 

There are many cases of breach of contract and of tort in which the 
rule contended for by the defendant applies. Illustrations are given in 
the opinion of 144%. ,Justice Walker in this case, 169 N. C., 657. But 
neither the diligence of the learned counsel for defendants nor our 0x5711 
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researehe? have been able to produce a case where such rule has ever 
been applied to actions like this. 

The plaintiff owned the timbcr growing on the land. I l e  had a 
propcrty right in it, which he had the right to use and enjoy to the 
fullest extent, and defendants had no right to deprive him of it. And 
as is held by the Supreme Court of Georgia in Mfg. ('0. u. Rurker ,  80 
Qa., 291: "Whenever the right to enjoy one's propcrty to its fullest 
extent is inraded, and injury arises therefrom, he may recover any 
damages sustained by reason of such invasion; nor is he bound to do 
anything to avoid thc eonscquences thereof." See, also, Prirc  u. iS'hoaTs, 
132 Ga., 250; Satierfield 11. n o w a n ,  83 Ga., 187. 

I n  Iieynolds v. C'hundlw Co., 43 Me., 513, it is held that when dani- 
age is caused by the flow of water from a dam, thc owners are liable to - 
the full amount of the injury, notwithstanding the injury might have 
been prevented by an expenditure less than the amount of damage. 

Thc Court of Appeals of Texas, in Ry .  Po. u. BorsLy ,  21 S. W .  Rep., 
1012, held that "though it is thc duty of a party to protect himself from 
the injurious consequences of the wrongful act of another, if he can do 
so by ordinary effort and care, or at moderate expense, such rule has no 
application in a case for damages against a railroad for the destruction 
of plaintiff's crops by overflow from the defective construction of de- 

A " 

fendant's roadbed, where injury could only havc been prevented by the 
digging of a ditch at  a cost of $300." 

When the defendants wrongfully deprived plaintiff of the right to cut 
and remove the tirnbcr they had conveyed to him, we do not think he 
was required to go around the con~munity and inquire if there was 
other timber for sale, in an effort to replace that which had been wrong- 
fully taken from him. 

Plaintiff had a right to purchase other timber and to cut and sell it 
and make all possible profit on it ; but had he done so i t  would not 
h a w  relieved defendants from the conscquences of their wrongful (610) 
act in rcspcct to the timber he had purchased from them. Sup- 
pose plaintiff had bought A's timber and the timber of a dozen othcrs 
i n  that community, and had cut and sold it, making a profit on it, that 
is no reason why the defendants should be permitted to take the timber 
plaintiff had purchased from them and wik~gful ly  convert i t  to their 
own use and not pay for it. Plaintiff had thc right to cut and sell that 
timber and make what profit on it he could, regardless of how many 
other tracts he could buy and sell at a profit. 

I f  the rule of damages insisted upon by the defendant could apply 
to this case, a multiplicity of collateral issues would be raised which 
would complctely obscure the original cause of action. The plaintiff 
would be required to prove: 
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1. Whether or not there was any stumpage for sale in the neighbor- 
hood of the timber in question a t  the  t i m e  of tho breach of the contract. 

2. The quality and location of timber that might have been for sale 
in said neighborhood in  comparison with the Scarboro timber. 

3. That Wilson could have purchased the stumpage in question. 
4. That Wilson could have purchased stumpage for sale, with the 

privilege of cutting i t  at  any time within five ( 5 )  years, and on terms 
as set forth in the Scarboro deed. 

5. That the parties, who were willing to sell, each had a good and in- 
defeasible title to the land upon which the timber grew. - 

Upon each of these issues i t  would be competent for both parties to 
offer evidence pro and con. 

The statement of the proposition and the issues that would be raised 
by its adoption conclusively demonstrates that it would be a dangerous 
innovation to hold that the vendor of timber can disregard the terms of 
his solemn deed, reap t h e  profits himsel f ,  and then hold the vendee to 
strict accountability for not buying more timber. But even in respect 
to common carriers in dealing with goods which have been lost by their 
negligence, the courts will not apply this rule to the owner when he sues 
to recover the value of his property. 

I t  is held in R. R. Go. v. Cobb, 64 Ill., 128, that "Where a person has 
bought and paid for an article, and suffers loss by reason of a default 
on the part of a carrier by whom i t  is shipped to get it to the point to 
which i t  is consigned, the carrier cannot claim that the injured party 
could have bought similar goods on the market at tho point of consign- 
ment, in order to reduce the loss." 

I t  is contended that the evidence reiected should have becn admitted 
on another ground. The plaintiff' was pcrmitted to prove the value of 
standing timber similar to this in that community and the price at which 
lumber was selling in that market. This evidence was declared compe- 

tent in the previous opinion of this Court. I t  mas perfectly com- 
(611) petent for the defendant to rebut this evidence by showing that 

the value of the timber in the neighborhood and the pricc of 
lumber on the market was less than the testimony offered by the plaintiff 
tended to prove, and if the evidence had been offered for this purpose, we 
have no doubt it would have been admitted. But according to the state- 
ment of his Honor, the evidence was offered for the purpose of showing 
that the plaintiff could have bought more timber and used it in lieu of the 
Scarboro timber and made equally as much thercon, thereby lessening or 
entirely obviating any damage. His  Honor states that the evidence was 
offered for that purpose and excluded, and we think properly so. 

The petition to rehear is 
Dismissed. 
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ALLEK, J., dissenting: This is an  action to recover damages for 
breach of contract, the plaintiff alleging that  the defendant sold him the 
timber growing upon lands belonging to defendant a t  $2.25 per thousand 
feet, and that  he refused to permit the plaintiff to cut the timber. 

The  plaintiff was permitted, over the objection of the defendant, to 
prove that  he was under contract to deliver 800,000 feet of lumber, and 
tha t  i n  order to perform his contract he was compelled to buy timber at 
$4 per thousand feet. 

I f  this evidence was accepted by the jury-and we have no means of 
knowing that  it mas not-it shows that  the plaintiff had lost ,on this con- 
tract  the difference between $2.25 and $4 per thousand feet, or  $1,400. 

The defendant then offered to prove, i n  reply to this evidence and for 
the  purpose of showing that  it was not necessary for the plaintiff to pay 
$4 per thousand feet i n  order that  he might perform his contract, that  
there mas available in that  community in substantially the same situa- 
t ion and substantially of the same character very much more timber for 
sale a t  a price not exceeding $2.25 per thousand feet. 

I think this evidence was clearly competent and that  its exclusion 
entitles the defendant to a new trial. 

(Filed 31 May, 1916.) 

1. Deeds and Conveyances-Trusts-Delivery by Mail-Trials-Questions 
of Law. 

Where two purchasers of lands have them conveyed to one of them to 
be held in trust for both, and the holder of the legal title executes a good 
and sufficient deed to the other for the latter's interest in the lands, and 
deposits the deed in the postoffice in an envelope properly addressed, by 
mailing the deed the grantor parts with his authority and control over i t ;  
this passes the title in the property to his grantee, whether the latter was 
aware of the fact or not, it being assumed that he will accept the title to 
the lands for which he has paid; and where, in an action involving this 
question, the evidence of both parties is harmonious, such delivery will be 
held valid as a matter of lam. 

2. Deeds and Conveyances-Delivery by Mail-Trusts-Title. 
Where the holder of the legal title to lands in trust for himself and an- 

other executes and mails to his cestui que trust a deed sufficient to pass 
the title, the trust estate ceases and the grantee holds the legal title to 
his part of the lands under his deed. 
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Where a valid delivery of a deed to lands is made by mailing the deed 
to the grantee, which he has not received, and waits for fiftcen years after 
receiving notice of the fact, and three years after his partner has become 
a bankrupt and the lands sold to a purchaser at  the bankrupt sale, with- 
out demanding the reExccution of the deed or taking legal steps to secure 
it (Revisal, scc. 336) : Held,  the trustee in bankruptcy, being regarded as 
a purchaser for value under the amendment to the Bankrupt Act of 1910, 
acquires a valid title as against the holder of the unregistered deed, under 
Revisal, see. 980, which no other formal notice will affect, which title 
inures to the purchaser at the bankrupt sale. 

4. Deeds and Conveyances-Delivery by Mail-Return Address. 
The valid delivery of a deed by mail is not affected by the fact that the 

grantor's return address was given on the envelope, though it appears 
that in fact the grantee did not receive the convcyance and that it was 
not returned to the grantor. 

HOKE, J., concurring in result. 
WALKER and BNOWN, JJ., writing concurring opinions. 
ALLEN, J., dissenting. 

(612) PETITION to rehear. 

Aydlett & Simpson for plaintiff. 
Small, MacLean, Bragaw & Rodmam for defendants. 

CLARK, C. J. This is a petition to rehear this case, reported 170 
N. C., 110, in which the opinion was filed 17 November, 1915. On the 
same day we filed another opinion, ]linton v. Williams, 170 N. C., 115, 
on the same point, both decisions being rendered by a unanimous Court. 
The petition to rehear presents no question that was not discussed and 
considered on the former hearing, and no authority or argument appears 
to have been overlooked. 

I n  the former decision we hcld that as the plaintiff and thc defend- 
ants claimed under a common source of title, the defendants' deed being 
recorded and the plaintiff claiming under an unrecorded deed, the plain- 
tiff was not entitled to recover, and that since the amendment of 25 
June, 1910, to the Bankruptcy Act the convcyanec to the trustee in 
bankruptcy had exactly the same effect as if it had bem made (under 

the Connor Act) to a purchaser for value. 

(613) The evidence, in  brief, is that in 1895, C. R. Johnson purchased 
a tract of land from W. E. Shallington and received a deed there- 

for in consideration of the payment of $550. The plaintiff Lynch alleges, 
and his witness Johnson testifies, that Lynch paid him one-half of this 
amount and that he agreed to convey one-half to said Lynch. He fur- 
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ther testified: "Shortly after I purchased this land in 1895 and within 
four or five years thereafter I: made, exccuted, and acknowledged a deed 
conveying a half interest in  the same to the plaintiff Lynch. I placed 
this deed, in  a stamped envelope with my return address on it, in the 
postoffice, directing the samc to the plaintiff. Mr. Lynch told me aftcr- 
wards that he did not receive this dred. I was adjudged a bankrupt in 
the District Court of Virginia in  1911; the property described in this 
action was sold on 4 May, 1914. 1 did not tell Mr. Davis (tbe trustre 
in bankruptcy) or any one else that Mr. Lynch claimed an interest in 
the same. After the sale was made 1 asserted a right of dower ~ K L  thc 
entire tract in behalf of my wife, and I executed with her a dced to the 
Juniper Corporation (the purchaser), releasing her right of dower in 
the samc. The deed which I mailed to Lynch bore my return addresc. 
The deed was never returiwd to mc. I have not seen the, samc sirire L 
mailed it." The plaintiff Lynch also testificd : "Johnson told me some 
time ago that he had executed a deed to me for a half interest in this 
land; that the same had been mailcd to me. I never received this deed. 
I have never listed the property for taxation since i t  was purebased in 
1895." 

I t  is sufficint that we rest the decision on the uncontradicted t c d -  
mony of the plaintiff's witness, Johnson, that he th ly  cxccuted and 
acknowledged the deed and placed it in thr postoffice postpaid, directctl 
to Lynch, and with Johnson's retnril address on thr envelope, a n d  thi~i, 
the deed was not returned to him. Johnson testifies that he told Lynch 
of this execution and deposit of the deed in the postoffice and Lynch 
testifies that Johnson so told him. 'I'hcre is n o  evidmce caontradirt,ina - 
this fact. This was a delivery to the addressee and completed the ex(,- 
cution of the instrument, for there was nothing more thc grantor could 
do. This was so held in M c K i m e y  T. Rhoads, 45 Pa. St. (5 Watts), 343. 

I n  Phillips v. Hozcslon, 50 N.  C., 302, it is held that the dclivery of a 
deed to a third person, signed and sealed to be proved and registered, 
without retaining any authority or control over it, was a complcte dt>- 
livery. This ease cites Hal7 1,. Hawis,  40 N. C., 303, which holds that 
there is a delivery of a deed whm, "signed and sealed, it is put out of 
the possession of the maker." I n  the prcserrt case the uncontradicted 
testimony of the plaintiff's witncss is that the dred was not only signcd 
and sealed, but was duly probated; and when it was put in the mail i t  
was beyond the control of the grantor and was a dclivery. ?'hillips 
v. Houslon, supra, cites many cases to the same effect and is itself (614) 
cited in many other rases. See Anno. Ed. Among these cases is 
Bobbins 11. Rascoc, 120 N. C., 80, where the Court held that when "the 
maker of a deed delivers the same to some third party for the grantee, 
without retaining any control over it, thc delivery is complete and the 
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titlc passes at  once, although the grai1tt.e may be ignorant of the fact, 
and no subsequent act of thc grantor can defeat the effect of such de- 
litery." That case cites many others, as Y'Xreadgill n. bennings,  14 
fir. C., 384, "A deed is good if delivered to a stranger to the use of the 
obligee," and T a l e  v. Tat?, 21 N. C., 26, where the deed was delivered to 
the uncle of the parties for the benefit of his infant children, and after 
his death the grantor obtained possession of i t  before its registration and 
canceled it, the Court held tliat the title was in the children. There is 
also cited in Robhirc,~ o. Rasror,  supra,  Kirk v. Turner ,  16 N. C., 14, 
ahere  the Court held that the (iced being "delivered to a third party to 
be carried to the grantee, the awcptancr is presumed until the contrary 
is shown." And in the present (.as(> the granter, when told of thc execu- 
tion and deposit of tlie deed in the postofice, did not repudiate it nor 
tlcny the fact. I n  Morrow a. A l e z a n d ~ r ,  24 N.  C., 388, a father living in 
South Carolina delivered tlw deed for his daughter to his son, to be de- 
li\ered to his daughter, and the Court held that the execution was com- 
plete and the title passed. I n  n/lcLpan, 1 1 .  NeZsom, 46 N.  C., 396, also 
cited in Robbins 11. LL'astoc, supra ,  tht, Court held: "Wllcn one delivers 
a deed to a third person, in the abscnc~ of thc grantee, the latter is pre- 
sumed to accryt it, so that it forthwith hccornes a deed, and the legal ef- 
fert is to pass the property." 

The above case, Phil l ips  1 ) .  f l o v s f o r ~ ,  that the delivery of a (feed to 
some third party for the grantee, without the grantor retaining any con- 
trol over it, is a "delivery complete, a i d  the title passes at once, although 
the grantee may he ignorant of thc~ facts," is cited and approved by 
Rrown,  J., in P o r i r r n ~  I). f furt t ,  149 N. C., 360, and W a l k e r ,  ,T., in 
ljuc71anan 11. 164 N. C., 62. I n  the present case thc absolute dc- 
lixrry of the deed, duly probated, by placing it in the postoffice, postage 
paid, directcd to the grantre, is provcn by the testimony of the plaintiff's 
witnrss, ~ v h o  testifies, also, tliat IN. told the grantee that this had been 
done, and thc. grantecl t~stifies that he was so informed, and offers no 
teitirriony to dmy it or. that he devlined to accept thc title. I t  follows 
that the Irgal titlc thus pas>ed in ~)nrsuanc~l of tlie previous parol agree- 
ment ( i f  it existed) put a11 end to the trust, and this legal title was not 
destroyed by the loss of thc deed any more than in thc above cases where 
the grantor, subscqncntly obtaining poswssion of the deed, destroyed i t  
I>efow iqjstration, I t  was thr grantee's o w n  fault (the plaintiff in this 
zrctioli) that he did not apply to Jollr~son to execute the deed, nor insti- 

tute proceedings under Revisal, 336, to compel reiixecution of the 
(61 5 )  lost deed and to register the same. I'ie could have filed Z& pendens 

if nercssary, to protect his rights during such proceedings. 
The plaintiff, not having caused the deed to be reExecuted and regis- 

t(lretl, is in no better position than if lie had lost the deed or destroyed 
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i t  before registration. The legal title was passed to him by the execu- 
tion of the deed, and upon discovering its loss he could have had a re- 
execution or a duplicate registered. 

But even if the delivery of the deed to a third party for him was not 
shown by the testimony of his own witness and by his failure to nega- 
tive such delivery, or, when told of the fact, to repudiate the transaction, 
was not sufficient, there are other reasons why the plaintiff cannot re- 
cover. Equity will not enforce a stale claim. On the evidence here of 
the plaintiff, it was more than nineteen years after the alleged oral 
agreement was made to convey a half interest in this land to him before 
he took any steps to assert his rights. I t  was fifteen years after the deed 
was deposited in the postoffice, duly executed and directed to him, before 
ha moved in the matter; the grantor went into bankruptcy in 1911, and 
for three years he took no steps to notify the trustee in bankruptcy that 
he had any claim, though the land was fully described in the advertise- 
ment thereof; and he did not object to the confirmation of the sale. I t  
is true, he testified that at  the sale, in an ordinary tone of voice, he 
stated to the crier (not to the trustee or the purchaser) thad be claimed 
an interest in this land. The trustee in bankruptcy and Mr. Hardy, 
president of the National Bank of Norfolk, who was president of the 
Juniper Corporation and bought the land for sai'd company, both testi- 
fied that they did not see Lynch at the sale, and had no notice at that 
time or any other before this action was brought that the plaintiff as- 
serted any interest in the land. The land when conveyed to Johnson 
brought $550, of which the plaintiff claimed that he paid $275 to John- 
son for a half interest. I t  is now worth $4,000. I n  Hamlin v. Nebarre, 
54 W. C., 18, it was held that equity would hold less than twenty years 
an abandonment. See citations in dnno. Ed. 

Moreover, since the adoption of the Constitution the Revisal, 399, 
after providing limitations for legal proceedings, enacts as follows as to 
equitable proceedings: "An action for relief not herein provided for 
must be commenced within ten years after the cause of action shall h a w  
accrued." I t  mas held: "This section covers all causes, equitable and 
legal, not otherwise provided for." McAden v. Palmer, 140 N. C., 258. 

"An action to have a trust declared and a conveyance would be barred 
by ten years." Norcum v. Snvage, 140 N. C., 472. I n  Phillips I:. Lum- 
ber Co., 151 3'. C., 521, it is held: "An action to have a party declared 
a trustee is barred by ten years. Johnston v.  Lumber Co., 144 X. C.. 
717; Norcum v. Bavage, 140 N. C., 472; NcAden  I * .  Palmer, ib., 258; 
Ritchie v. Fowler, 132 N .  C., 788 ; Norton v.  NcDevit ,  122 N. C., 
759." The evident object of this section, Revisal, 399, was to (616) 
substitute for the provision as to stale claims obtaining in equity 
the definite period of ten years. Even if the ten years should not be 
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counted, from the time when the alleged oral agreement was made in 1595, 
i t  certainly ran from the time that the rxecuted decd in pursuance of the 
oral agreement was placed in the postoflice in 1899 or 1900, of which he 
was notified, according to testimony both of Johnson and Lynch himself. 
I t  was, however, sonich fifteen yrars after that date before he brought 
this action to set up the alleged oral agreement, which hc had notice had 
been termiuated by the delivery of the deed to the postoffice for him. 

Independent of the above grounds, either one of which is fatal to the 
plaintiff's claini, Revisal, 980 (the Connor Act), which was passed to 
prevent frauds and perjuries and to insure purchasers protection against 
secret and latent liens and claims under unregistered deeds and condi- 
tional sales, provides: "No conveyance of land, or contract to convey, 
or lease of land for more than three Tears shall be valid to pass any 
property, as against creditors or p u r c l ~ a s e ~  for a valuable considera- 
tion, from the donor, bargainor, or lessor, but from the registration 
thereof, within the county where the land lies." Tt is unnecessary to 
cite the numerous cases sustaining this act, and holding that no no- 
tice, "however full and complete," can avail when such conveyance or 
contract or leasc is not registered. 

The plaintiff claims undrr a conl ract  to convey. I f  that contract 
was in  writing i t  would be utterly valueless, no matter how full the no- 
tice of its existence, unless it was duly registered, as against a creditor 
or purchaser for a valuable consideration. Under the act of Congress 
amendatory to the Bankrupt Law, 25 June, 1910, the trustee in bank- 
ruptcy represents the creditors and is a purchaser for value. I f ,  there- 
fore, the contract was in writing, being unregistered, it could not avail 
against creditors, or the trustee in bankruptcy, who represents them. 
The plaintiff certainly cannot occupy any better position by reason of 
the fact that his contract was not in writing and, therefore, could not 
be registered. I t  was his duty to have had the contract placed in 
writi& and recorded. He has delayed to do so for nineteen years, 
and this lacahes is iaexcwsable. ITe failed for more than fiftecn years 
to have the deed reCxecuted after its delivery in the postofficc in 1899 
or 1900, and is certainly barred by Revisal, 399. ITTe is also barred 
by the fact that, tlic title having been passed to him by the execution 
of tlic deed, IIP did not have it reExecnted and rccorded. 

Tt would be inilretl a strange anomaly if Revisal, 980, which requires 
"contracts to convey" to be registered irl order to prevent frauds and 
~wr,juries and to givc purchasers sccurity against oral evidence of un- 
recorded or secret and latent liens, should not require oral contracts to be 

put in writing and registwed, but should exempt them from such 
(617) registration o n  the grolultf that, being oral, they could not be 

registered. 
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We will not be understood as applying this to oral trusts arising ex 
maleficio by fraud or duress. That proposition is not presented in 
this case for consideration. and we malw no intimation in regard to - 
such cases. We are holding that under the language and spirit of the 
Connor Act i t  applies to c o n t m c f s  to convey, whether oral or written. 

The act anlendatory to the Bankrupt Act, 25 June, 1910, places a 
trustee in bankruptcfnot only in the position and with rights bf cred- 
itors, but cndows him "with all the rights, remedies, and powers of a 
creditor holding a lien by legal or equitable proceedings," which in- 
cludes, of course, the position of a judgment creditor. This statute 
was enacted to correct the decision of the United States Supreme Court 
i n  the Gassell case, 201 U. S., 304. I t  has been repeatedly so held in 
the cases cited in the former decision of this case, 170 N. C., 110, and 
in  the opinion filed the same day, in Hinton v. Williams, 170 N.  C., 
115, and has been more recently sustained in Fairburrks Steam X h o v d  
Co. v. Wills, 10 April, 1916, in which it is held (36 Supreme Court 
Reporter, 466) that the mortgagee in a chattel mortgage unregistered 
cannot perfect his title as against the bankrupt by taking posssssion of 
the property, if the mortgage was not recorded at  the date of filing the 
petition. I t  is also held in  Bailey 1 ' .  Tce Cream Co., 36 Supreme 
Court Reporter, 50, that the rights of the trustee in bankruptcy are 
those of a creditor having a l ien by judgment or equitable 
on the date of filing the petition. Here the petition was filed in 1911, 
and the plaintiff did not bring his action till three years later, after 
the property was duly advertised, sold, sale confirmed, and deed exscuted. 

Petition dismissed. 

IToKF,, J., concurs in result. 

WALKER, J., concurring: AS the debts of C. R. Johnson, the bank- 
rupt, were evidently contracted since the creation of the allegcd trust, 
the trustee in bankruptcy, under the amendment of 1910, stood in the 
position of a creditor and was vested, by the amendment, with all "the 
rights, remedies, and powers of a creditor holding a lien by legal or 
equitable proceedings thereon7' as to all property in the custody of 
the bankruptcy court. A creditor, holding such a lien, founded upon 
a debt contracted sincc the creation of the resulting or parol trust, 
arid with a record which disclosed that Johnson was the absolute owner 
of the property, would hold his lien on the land discharged of the 
trust, as he would be in the analogous position of a purchaser for a new 
consideration of value, who had bought the land without notice of the 
trust, as both creditors and purchasers are protected in  the same 
way and for the same reason. They are both innocent holders, (618) 
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who are favored hy the law. Even a creditor or purchaser whose 
right is based upon an antecedent debt or consideration is considered as 
holding his right for value, under the 13th Elizabeth, as against o t h r  
creditors, though not under the 27th Elizabeth as against a prior 
donee; but if the consideration is parted with upon the faith of an 
absolute title in the debtor, as appears by the record, the creditor with 
a lien in law upon the land should fairly come within the principle 
which protects purchasers and creditors against prior equitits. M r K o y  
a. Gilliam, 65 N. C., 130. I t  is said by Mr. Black in his reccnt work 
on Bankruptcy (1914), see. 316, that the amcndmcnt of 1910 gives 
the trustee a superior position to the one held by him before that 
change in the law. And Mr. Collier, in his book on Bankrnptcy (9th 
Ed. of 1912)) p. 1000, says that "The amendment of 1910 has extended 
the title of the trustee, PO that he has now more than the limited titlc 
of the bankrupt," and this must needs be so, for otherwise the amend- 
ment would have little or no force or effect. Black also says, in  the 
section above cited, that the old decisions have but slight application 
since thc change in the law. There is no pretense here that crcditors 
of Johnson, whose position the trustee now occupies, had any notice 
of the trust at the time their claims were contracted or since. If fhe 
purchasers at  the bankrupt's sale bought with notice, they would yet 
get a good and valid title as against plaintiff' Lynch, if the creditors 
of Johnson had no notice and the trustee is to he regarded as one hold- 
ing the rights of a creditor with a judgment lien. Supposr a rrcditor- 
had sued and obtained judgment before the bankruptcy, his lien on 
the land wo~lld be preserved ; and if his judgment was based on a debt 
antedating the bankruptcy, it would seem that his right would prevaiI 
over that of the plaintiff holding a mere equity; and by thc amend- 
ment the trustee holds, for the crcditors, just as if they ltad judgmcnt 
liens a t  the time of the adjudication of bankruptcy. I t  further ap- 
pears to me, on the other question, as to the cl~livery of the deed, illat 
the fact of there beinp a rcturn card on the envelope, instead of weak- 

<> 

ening the defendant's case, tends greatly to strengthen the presumption 
that the decd was received, as i t  did not come back, when in the usual 
course of the mails it should have done so. I t  douhlcs the presunip- 
tion in strength. 

As to the acceptance of the deed, this was not necessary, as plain- 
tiff, on his own showing, had the full beneficial interest and Johnson 
only the naked legal title. The statute (27 I-Icnry VIII.) having exe- 
cuted the use, i t  was Johnson's duty to convey the legal estate to I,ynch, 
who already had it, by virtue of the statute, but not the written evidence 
of it. There are decided cases in  which the bankruptcy courts have 
ordered Frustces to make just such conveyances where the right 
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to the deeds was clear and the equity free frorn any claim of (619) 
creditors. 

1 would also refer to the doctrine of ladles as applicable to this case, 
but in  the closing hours of the term, and for lack of time, i t  will be 
impossible for me to make any reference to the authorities upon that 
question. 

BROWN, J., concurring: This is a petition to rehear this cause, re- 
ported 170 N. C., 110. The object of the action is to convert the de- 
fendant, the Juniper Company, into a trustee of one-half the land for 
plaintiff's benefit and for a division. At the conclusion of plaintiff's 
evidence and again at the conclusion of all the evidence defendant 
moved to nonsuit, which motion was overruled, and defendant excepted. 

I am of opinion that the motion should hare h e n  allowed, and that 
plaintiff is not entitled to a judgment in any view of the evidence. 

C. R. Johnson, introduced as a witness by plaintiff, testified that he 
purchased the land in 1895 for plaintiff and himself, and that plain- 
tiff paid half the purchase money; that by agreement with plaintiff 
the title to the entire tract was made to Johnson, who agreed to hold it 
in trust for plaintiff and himself in equal interest. Witness further 
testifies : 

"Shortly after 1 purchased this land in 1895, and within four or five 
years thereafter, I made, cxccuted, and acknowledged a deed convey- 
ing a half interest in the same to the plaintiff Lynch. I placed this 
deed, in a stamped envelope with my return address on it, in  the post- 
officc~, directing the same to the plaintiff. Mr. Lynch told mc after- 
wards that he did not receive this deed. I was adjudged a banknxpt 
in  the District Court of Virginia in 1911. The property described in 
this action was sold on 4 May, 1914. I did not tell Mr. Davis or 
any one else that Mr. Lynch claimed an interest in the same. After 
the sale was made, I asserted a right of dower in the entire tract on be- 
half of my wife, and T executed with her a deed to the Junipcr Cor- 
poration, releasing her right of dower in the same. The d e d  which 
r mailed to Lynch bore my return address. The deed was never re- 
turned to me. I have not seen the same since I mailed it." 

Johnson was adjudged a bankrupt, and on 4 May, 1914, his trustee 
duly sold and ronveyed the cutire tract to defendant, the Juniper Corn- 
pang. The jury have found that Jolmson held the land in trust for 
plaintiff and himself and that plaintiff gave noticc at  the sale, and 
that said defendant thus had actual noticc of plaintiff's alleged equity. 

Plaintiff testified: "Johnson told me some time ago that he had 
exccutcd a deed to me for a half interest in this land; that the same had 
been mailed to me. 1 never received this deed." 
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(620) This evidence was all introduced by plaintiff, and therc is noth- 
ing tending to contradict or qlxalify it. I am of opinion that thc 

nonsuit should have been allowed because, according to the uncontra- 
dicted evidence offered by plaintiff, he has no equitable title to half thc 
land resting in Johnson or the Juniper Company, as both legal and 
equitable title had been conveyed to plaintiff by Johmon by deed duly 
executcd and delivered long before this action was brought or the Jun- 
iper Company acquired any title. There is no finding by the jury upon 
this phase of the evidence, but I think defendant can get the benefit of 
i t  under the motion to nonsuit, because the burden of proof is on 
plaintiff to show that at  the commencement of his action the Juniper 
Company held the legal tille to half thc land in trust for the plaintiff. 
That i t  did not hold i t  is proven by plaintiff's own evidence. Thr lcgal 
and equitable title to half the land passed out of Johnson and vested i11 
plaintiff by the deed which his own witness, Johnson, testified he cxe- 
cuted and mailed to him. That same witness who proved the plain- 
tiff's equitable title to the land also proved that such equity had passed 
along with the legal title by decd to plaintiff. Conscqucntly there is 
no trust estate in the Juniper Company for the decree of the Court to 
operate upon. 

I n  order to constitute a delivery of the deed, i t  is not necessary that 
plaintiff should hare received it. When Johnson deposited the deed 
in  the postoffice hc parted with all control over i t  and could not recall 
it. The title thereby became vested in plaintiff, although he may not 
have received it. This Court has hcld that "when the makcr of a deed 
delivers i t  to some third person for the grantee, parting with the pos- 
session of it, without any condition or any djrcction as to how he shall 
hold it for him, and without in some way reserving the right to rc- 
possess it, the delivery is complete and the title pasers at once, al- 
though the grantee may be ignorant of the facts, and no subsequent 
act of the grantor or any one else can defeat the effect of such cleliv- 
ery." Fortune v. Hunt, 149 N.  C., 358. 

This case cites many authorities and is itself cited with approval by 
Just ice W a l k ~ r  in Bzcchanan 11.  Clark, 1164 N.  C., 63, and by Juslicr! 
Allen, in IIuddleston v. Hardy,  164 N. C., 213. Chief Justice Hen- 
derson defines the delivery of a deed to bc "a parting with the posses- 
sion of i t  by the grantor in such a manncxr as to deprive him of a right 
to recall it," and further says: "A delivery of a deed is  in fact its 
tradition from the maker to the person to whom i t  is madr, or to some 
person for his use, for his acceptance is presumed until the contrary 
is shown. I t  hcing for his interest, the presumption is, not that he 
will accept i f ,  but that he does." Kirk v. Turner, 16 N. C., 14. 
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"When the deed is beneficial to the grantee, the acceptance of the grant 
is presumed." A~negaard v. Amegaard, 75 N. W., 797. 

I n  considering whether the consent of a grantee to accept and (621) 
receive the deed is necessary i t  must be borne in mind that it is 
not the ordinary purchase and sale of land in which the grantee must be 
consulted: such is not the case. This is a case where the trustee of an 
express trust, who admits that he holds the land of a grantee, is en- 
deavoring to get rid of his trust and convey the legal title to the per- 
son who in equity owns the land. As this was a pure unmixed trust, 
in  my opinion, the trustee had a right to rid himself of the legal title 
by executing a deed to the castui que trust, whether the latter con- 
sented or not. I t  is not necessary to show acceptance upon the part 
of this particular grantee, because he was the cestui que trust and al- 
ready owned the land. 

I t  is well settled that i t  is not essential to the immediate operation 
of a deed that it be placed directly in the hand of the grantee. I t  is 
essential, as well as indispensable to its effect, that the grantor should 
part with it and all control over it by putting it into a course of trans- 
mission or delivery. McKinney v. RhoacTs, 45 Pa .  (Watts), 343. 

I n  that case it is held, in an opinion by so great a judge as John 
Bannister Gibson, that "the deposit of a deed in the postoffice directed 
to the grantee is equally availing for that purpose as a delivery of i t  to? 
a messenger." I n  the opinion he further says: "The assent of the 
assignee (grantee) may be anticipated as it was in Smith v. The Bank 
of Washimgton, 5 Serg. and Rawle, 318." 

I n  McLean v. iVebon, 46 N.  C., 397, it is held that "Where a deed 
is delivered to a third person in the absence of the grantee, the latter 
is presumed to accept it, and it forthwith becomes effectual to pass the 
property included in it." To same effect is Aferrills v. Swift, 18 
Conn., 257. 

I t  is contended that the deposit in the postoffice raises only a pre- 
sumption that the deed reached the addressee (grantee), and that such 
a presumption may be rebutted. The case of Sherrod v. Ins. Asm., 139 
N. C., 169, is relied on to sustain this position. I n  my opinion, that 
case has no application here. I admit that where a letter is duly 
mailed a presumption arises that the addressee received it, and that 
the addressee may rebut such presumption by showing that in  fact he 
did not receive it. I n  that case i t  was necessary that the addressee 
should have received the letter. I n  this case there is no presumption 
of delivery to the addressee to rebut. I t  is not necessary that the 
grantee should have received the deed. I t s  delivery was complete 
when the grantor, Johnson, parted with all control over it, by mailing 
i t  to the  lai in tiff, the grantee. When Johnson deposited it in the 



I N  TIIE SUPREME COURT. [I71 

postoffice, stamped and addressed to the plaintiff, i t  had the samc force 
and effect as if he had sent i t  by a special messenger. I f  the messenger 

lost it, the delivery to the grantee was nevertheless complete. 

(622) But  i t  is contended that there is no finding of fact that Johnson 
did mail the deed to plaintiff. I t  is not necessary that there 

should be. That fact was proven by plaintiff's witness and was in evi- 
dence when the motion to nonsuit was made at  close of plaintiff's evi- 
dence as well as when the motion was renewed. 

When Johnson, plaintiff's witness, testified that he held the legal cs- 
tate subject to plaintiff's equity, he at the same time testified that he 
had parted with both legal and equitable estate by mailing the deed to 
plaintiff. The latter cannot take the benefit of one-half of Johnson's 
statement and discard the other half. 

I am of opinion that at commencement of this action plaintiff was 
holding his interest in the land not by virtue of a resulting trust or 
other equity by virtue of the deed Johnson had made him. I t  was 
his duty, when he was informed of the fact that Johnson had mailed 
him a aeed, to procure another from Johnson and put it on record, or 
commence proceedings to establish his lost deed, which from their in- 
ception would operate as a Zis pendens. Having failed to do either, I 
am of opinion that no verbal notice, however full, prevented the pur- 
chaser from acquiring the land discharged of the alleged equity. With 
entire deference for the opinion of others, to hold otherwise upon the 
facts of this case, as testified to by plaintiff arid his witnesses, ~ ~ o u l d ,  
in  my opinion, practically nullify the registration laws of this State. 
1 think the petition to rehear is properly dismissed. 

ALLEN, J., dissenting: The opinion of the Court rests upon the 
single position that the plaintiff is "claiming under an unrecorded 
deed," and as I do not think this statement finds any support in the 
record, I cannot agree to the judgment. 

Neither the plaintiff nor the defendant alleges in the pleadings that 
the plaintiff' ever had a deed for any part of the land, registered or un- 
registered, nor is there any finding by judge or jury to that effect, and, 
on the contrary, the plaintiff alleges and seeks to enforce a pard  trust, 
and this was thr question tried in the Superior Court. 

Thc only part of the record which gives color to the statement in 
the opinion is that Johnson, who was a witness for the plaintiff, tes- 
tified on cross-examination by the defendant that he signed, sealed, 
and probated a deed conveying one-half of the land to the plaintiff, and 
inclosed this deed in a return envelope, duly stamped, addressed to the 
plaintiff, and that he deposited this letter in the postoffice; and the 
plaintiff testified that he never received the letter or the deed. 
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Has, then, the plaintiff, on this evidence, ever held an unrecorded 
deed, and can this Court so declare? 

H e  has not unless a deed was delivered to him, because "A delivery 
is essential to t h ~  validity of a deed. I t  is the final act which con- 
summates the deed, is as necessary as the seal or signature of the (623) 
grantor, and without it all other formalities are ineffectual, and 
the deed is void nb i n i f io ,  being at  most a mere proposition to convey, 
which may be withdrawn at any time before acceptance by the other 
party. Delivery has been called the life of a deed. Certainly no title 
passes in its absence, even though the intent to deliver is clear and the 
failure to deliver clue to accident." S Ruling Case Law, 973. 

Has there been a delivery of a deed to the plaintiff? And note here 
the difference between delivery, ascertained as a fact, and evidence of 
delivery; and herein, I think, consists the crror of the Court, in as- 
suming as a fact that there has been a delivery, when there is only evi- 
dence of delivery, and when this was rebutted by the evidence of the 
plaintiff that he never received the deed. 

T h  first objection to ordering a nonsuit upon the grou~ict that the 
deed was delivered to the plaintiff is that the jury, and the jury alone, 
have the right to pass on the credibility of the witness Johnson whcn 
hc testified that he m a i l ~ d  fhe lelter. This Court has no such power, 
and no one will claim on this record that the daintiff ever had an un- 
recorded deed unless Johnson mailed the letter. 

Neither the judge nor the jury in the Superior Court has passed on 
the question, and I respectfully submit this Court cannot. 

I t  is true that a party cannot impeach his own witness, but "it is 
always open to a litigant to show that the facts are otherwise than as 
testified to by his witness" (Smith 2;. R. R., 147 N. C., 608)) and when 
new matter is brought out on cross-examination, not touched on in thc 
examination in chief, the witness becomes as to that matter the witness 
of the party cross-examining him. 40 Cyc., 2562. 

I f ,  however, wc assume that the letter, inclosing the deed, was 
mailed, docs this establish a delivery to the plaintiff ? And here we 
must bear in mind that there is no evidence that the plaintiff requested 
the defendant to send a deed by mail, and that the defendant selected 
the agency for sending the deed. 

Clearly the evidence of Johnson could do no more than raise a pre- 
sumption of delivery, and the evidence of the plaintiff that hc never 
received the deed, if believed, rebutted the presumption. 

"When a letter is properly addressed and mailed, with postage pre- 
paid, there is a rebuttable presumption of fact that it was received by 
the addressee as soon as it would be transmitted to him in the usual 
course of the mails. I n  some States the presumption is recognized by 
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express provision of statute. The rule is founded upon the presumption 
that officers and employees of the Postoffice Department will do their 
duty, and the regularity and certainty with which, according to com- 
mon experience, the mail is carried. The real reason is the second. 

. . . Tho presumption of due receipt of a letter may be re- 
(624) butted by evidence that i t  was not in fact received, or slot re- 

ceived in the ordinary course of the mails." 16 Cyc., 1070. 
The same rule is stated in Bragaw 11. Supreme Lodge, 124 N.  C., 160, 

as  follows: "When a letter is duly mailed, i t  is presumed that i t  
reaches its destination and is received by the party to whom it is ad- 
dressed. This is a presumption of fact, and may bc rebutted hy evi- 
dence, to be considered by the jury. This presumption is an inf~rence 
of fact, founded on the probability that the Governnlent officials will 
do their duty, and the usual course of business," approved in B ~ n n e t t  I ) .  

Tel. Co., 168 N. C., 498. 
Mr. Chamberlayne says, in his work on Modern Evidence, vol. 2, 

see. 1057: "Within the more settled portions of the civilized world 
the regularity of the mail servicc is a matter established by experience. 
I t  will, therefore, be inferred that in  a particular instance of transpor- 
tation by mail the same regularity of transmission was applied. When 
certain necessary conditions are complied with, the mailing of a letter 
or other postal matter gives rise to an  inference that i t  arrived a t  its 
destination in due course of mail. The presumption or inference is 
one of fact. I n  other words, the fact of mailing, under certain condi- 
tions, is relevant to or probative of the fact of reccipt of the addressee 
of the letter"; and in sec. 1062: '(Evidence rebutting the inference of 
receipt from mailing may be of several kinds. The person to whom 
the mail matter is addressed may testify that he did not, in point of 
fact, receive it at  all, or if he did receive it, that it was delivered to 
him later than it should have been." 

I n  the note to the last section he cites, in  support of the text, many 
authorities, and among them, Shewod v. Ins. Assn., 139 N. C., 167. I11 

the Sherrod case the question involved was as to gil-ing notice of an 
assessment, and the defendant introduced evidence tending to prove 
that the notice was duly mailed, and the plaintiff testified that he never 
received the notice. 

The court instructed the jury that proof of tllc mailing of the no- 
tice, "properly acldressed and postpaid, raised a presumption that the 
notice was received by the plaintiff; but this is only a presumption of 
fact, and could be rebutted, and that i t  was for the jury to find whether 
such notice war in fact properly addressed and mailed; if so, then the 
presumption was that plaintiff received i t ;  and unless he rebuts this 
presumption by showing that hc did not receive the notice, the plaintiff 
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could not recover"; end this Court said: "The instructions of the 
court to which the defendant excepts are correct and are fully sus- 
tained by the authorities. I f  the insurer sends the notice by mail 
properly addressed and stamped, thc law presumes thc addressee re- 
eeired it. The presumption may be rebutted, as appears to have been 
done in this case. Ros~nfhal  v. Walker, 111 LT. S., 185; Lawson 
on Presumptive Ev., 69; Am. and Eng. Eric. (1 Ed.), pp. 80-81, (625) 
and eases cited." 

This case recognizes the principle that the evidence of the addressee 
that he has not received the letter, if believed, rebuts thc presumption. 

The question was again considered in Mill Co. v. I"iTebb, 164 N. C., 
89, involving the delivery of a draft and bill of lading transmitted by 
mail, and WuKw,  J., then speaking for the Court, says: "The City 
National Bank, it appears, mailed the letter with the draft and bill of 
lading to the defendant bank. This was evidence of its receipt by the 
latter, and raised a rebuttable presumption of the fact to be submitted 
to the jury, along with any evidence in  the case tending to show that 
i t  was or was not in fact receivcd. This is said to be founded upon 
another presumption, that officers of the Postoffice Department will do 
their duty, or upon the better reason, the regularity and certainty with 
which, according to common experience, the mail is carried. I t  is, 
a t  least, evidence from which the jury may reasonably infer the fact 
that the mail matter was received in  due course of transrrlission and 
delivery. . . . I t  is not conclusive. The contrary may be shown 
or may be inferred from all the testimony, but i t  is some evidence of 
the fact. 'The burden of proving its receipt remains throughout upon 
the party who asserts it.' Huntley v. Whittier, supm." 

Tho sending of a deed by mail, when there has been no previous re- 
quast, is in  the nature of an offer, which is not binding as an offer urr- 
ti1 receipt, and does not bccomc a contract until acecpted. I t  is other- 
wise as to the letter accepting the offer, which makes the contract corn- 
pletc from the time of mailing. 

The author draws the distinction in  9 Cyc., 294-5, where he says: 
"Where a person uses the post to make an offer, the postoffice becomcs 
his agent to carry the offer. The offer is not made when the letter is 
posted, but when it is received, and the offerer must suffer the conse- 
quence arising from delay or mistake on the part of the postoEce, 
. . . Where a person makes an offer and requires or authorizes 
the offeree, either expressly or implicdly, to send his answer by post or 
telegraph, and the answer is duly posted or telegraphed, the acceptance 
is commuicated and the contract is complete from the moment the 
letter is mailed or the telegram sent." 
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I t  is also evident that the defendant did not think that the delivery 
of the deed to the plaintiff was established upon the record, as other- 
wise he would not have asked his Honor to submit the issue to the 
jury which he tendered: "Did C. R. Johnson, after the purchase of 
said land and prior to May, 1914, execute, and deliver to the plaintiff 

a deed for one-half interest in said land?" 
(626) Suppose this issue had been submitted to the jury, what would 
have been the charge of his Honor? 

H e  would, in  the first place, have told the jury that if they did not 
believe the evidence of Johnson that he mailed the deed, they would 
answer the issue "No"; but if they did believe this evidence, and found 
from the evidence that the deed was mailed, that this would raise a pre- 
sumption that i t  was received by the plaintiff, and that upon this pre- 
sumption, if not rebutted, they would answer the issue "Yes." 

And he would have further charged the jury that if they believed 
the evidence of the plaintiff that he did not receive t21c deed, this would 
rebut the presumption, and if they so found they would answer the 
issue "No." 

Cases like Fortune v. IIunt, 149 N.  C., 359-and there are many in 
our Reports announcing the same doetrine-that there is a delivery 
when the grantor parts with the possession and control of the deed, do 
not, in my opinion, have any bearing on the question, because in all of 
them the grantee was claiming under the deed, and the only fact in con- 
troversy was whctllrr the grantor had parted with the control of the deed. 

They do not present the qu~st ion of delivery, where the grantee has 
neither received the deed nor claimed under it, which is now before us, 
nor do they controvert the proposition that acceptance by the grantee 
is necessary to complete the delivery and transfer of the title. 

"An estate cannot be thrust upon a person against his will" (8 Rul. 
Case I,., 975), or, as said by Justice Ventris in Thompson v. Leach, 2 
Vent., 198, a man "cannot have a11 estate put into him in spite of his 
teeth." 

I n  the note to Emmons v. Ilarding, 1 A. and E. iinno. Cases, 868, 
decisions from the Supreme Court of the IJnited States and from the 
highest courts of twenty-two States and of England are cited in sup- 
port of the principle that "In order to effect a valid transfer of the title 
there must be an acceptance of the conveyance by the grantee." 

When the deed is beneficial to the grantee and he claims under it, 
there is a presumption of acceptance, but "there is no actual aceept- 
ance of the title until the grantee has elected to claim under the deed." 
8 Xul. Case L., 1001. 

Perhaps the best statement that can be found of the rule that ac- 
ccptance by the grantee is essential to pass the title, and that it will 
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not be presumed unless the grantee has received the deed and is claim- 
ing under it, is in Hibherd v. Smith, 56 8. R., 735, in which the prin- 
ciples to be deduced from the decided cases are summed up as follows: 

"1. I n  every deed there must necessarily be a grantor, a grantee, and 
a thing granted (4 Crews, 12) ; that delivery by the grantor and accept- 
ance by the grantee are essential to the validity of a deed; that 
a deed takes effect only from its delivery, and there can be no (627) 
delivery without acceptance, either expressed or implied, delivery 
and acceptance being necessarily simultaneous and correlative acts, 
Ridhard v. Jackson,  6 Cow., 617; Church v. Gillam, 15 Wend., 658; 
s. c., 30 Am. Dec., 82. Other authorities cited post. 

"2. Delivery may be made, first, to the party himself, or any other 
by his appointment, or to any one authorized to receive i t ;  or, second, 
to a stranger for and in behalf and to the use of him to whom it is 
made without authority, under certain circumstances. 2 Roll., 24 L., 
48 ; Touchstone, 75. See post. 

"3. I n  cases of delivery to a stranger, without authority from the 
grantee to accept, the acceptance of the grantee at the time of delivery 
will be presumed, under the following concurring circumstances, viz. : 
(1)  that the deed be upon its face beneficial to the grantee; (2) that 
the grantor part entirely with all control over the deed; (3) that the 
grantor (except in case of an escrow) accompany delivery by a declara- 
tion, intention, or intimation that the deed is delivered for and i n  
behalf and to the use of the grantee; (4) that the grantee has eventu- 
ally accepted the deed and claimed under it. 4 Crews, 34; Touchstone, 
57, and other authorities post; 4 Gilm., 175, 176." 

I t  would seem to follow that this Court cannot declare as matter of 
law the deed from Johnson to the plaintiff was delivered, when the 
plaintiff swears he never received it, and when he has not claimed under it. 

But let us assume there is nothing in this position; that acceptance 
by the grantee is not essential, and that the controlling fact to make 
good a delivery is that the grantor shall have parted with the posses- 
sion and control of the deed: still a delivery cannot be declared by this 
Court as a legal conclusion, because there is evidence that the grantor 
only parted with the possession of the deed temporarily, and that he 
retained control of it, as Johnson, the grantor, testified that he mailed 
the deed in a return envelope. 

I n  other words, Johnson selected his agent, and said to him, "If you 
see Lynch, give him this deed, and if not, bring it back to me," and 
this would at  least raise a question for the jury as to the intent of the 
grantor a t  the time the letter was mailed. 

I f  these positions are not sound and the opinion of the Court states the 
law correctly, it to my mind introduces new and startling propositions. 
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I t  says, after quoting the evidence of Johnson that he mailed the 
deed: "This was a delivery to the addressee and completed the execu- 
tion of the instrument," and i t  was necessary to say this in order to sus- 
tain the position that the plaintiff had an  unrecorded deed. This prop- 

osition involves, first, the power of this Court to pass on the ques- 
(628) tion of the credibility of Johnson and to find as a fact that he 

mailed the deed, in the face of the evidence of the plaintiff that he 
did not receive i t ;  second, that this Court may order a nonsuit upon the 
statement of a fact, adverse to the plaintiff, on the cross-examination of 
one of his witnesses ; third, that mailing a letter inclosing a deed, without 
previous request and without knowledge of the grantee, is a deliv- 
e ry  of the deed to the grantee; and, fourth, that a deed may be deliv- 
ered without acceptance by the grantee. 

The last two will be of peculiar interest to those who havc lands 
for sale, as hereafter, instead of hunting a purchaser, they may select 
one able to pay, and sign probate and mail a deed to him, and draw 
for the purchase money. 

I therefore think the appeal cannot be dealt with upon the assump- 
tion that the plaintiff is "claiming under an unrecorded deed," and 
that the real question involved is the right of the plaintiff to establish 
and enforce a parol trust against the defendant, a purchaser of the 
land in controversy, who bought with notice of the equity, at a sale 
by a trustee in  banltruptcy. 

The jury returned the following verdict : 
1. Did the defendant C. R. Johnson, at  the time of the execution of 

the deed from W. E. Shallington and wife to said C. R.. Johnson, 
dated 1 ilugust, 1895, recorded in book 41, page 498, of the register of 
deeds of Tyrrell County, agree with thc plaintiff to take said land and 
hold the same in trust for the plaintiff and himself, as alleged in the 
complaint ? Answer : "Yes." 

2. Did thc plaintiff pay one-half the purchase price for said land, as 
alleged ? Answer : "Yes." 

3. Did the Juniper Corporation have actual notice of the claim to 
said land a t  the time the same was sold by Davis, trustee in bank- 
ruptcy of C. R. Johnson ? Answer : "Yes." 

4. What was the value of said land on the day the same was bid off 
by the said Junipcr Corporation ? Answer : "$4,000." 

5. What amount did said Juniper Corporation pay for said land at  
said sale? Answer: "$l,OO0." 

6. I s  the plaintiff the equitable owner of an undivided one-half in- 
terest in and to the 500-acre tract described in the complaint? An- 
swer : "Yes." 
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This verdict established the following facts: That the plaintiff and 
the bankrupt, Johnson, bought the land in controversy, each paying 
"one-half of the purchase price; that the land was conveyed to Johnson, 
he agreeing a t  the time that he would hold the title in trust for himself 
and the plaintiff; that thereafter Johnson became a banlcrupt and the 
land was sold by the trustee in  bankruptcy and bought by the defendant; 
that at  the time of the purchase the defendant had notice of the 
equity of the plaintiff, and that i t  paid only $1,000 for land that (629) 
was worth $4,000. 

This, according to all the decisions in this State, creates a trust in  
favor of the plaintiff against Johnson (And~rson  v. Hawington, 163 
N. C., 142)) and prior to the amendment of the Bankruptcy Act of 
1910 and independent of the Connor Act, i t  is clcar from all the au- 
thorities that the plaintiff could have the defendant, who purchased 
from the trustee of Johnson, declared a trustee for him and could eom- 
pel a conveyance of one-half interest in the land. Thompson v. Fair- 
ba,nks, 196 U. s., 516; New York Mfg. Go. v. Ca,.ssell, 201 U. S., 344; 
Hinton v. Williams, 170 N. C., 115. 

The Supreme Court of the United States said in the Fairbanks C a s ~ ,  
"Under the present Bankrupt Act the trustee takes the property of the 
bankrupt, in  cases unaffected by fraud, in the same plight and condi- 
tion that the bankrupt himself hcld it, and subject to all the equities 
impressed upon i t  in the hands of the bankrupt, execpt in cases where 
thcre has been a conveyance or an encumbrance of the proprrty which is 
void as against the trustee by some positive provision of the act" ; and in 
the Qasse11 case, "The trustee stands simply in the shoes of the bank- 
rupt, and, as between them, he has no greater right than the bankrupt." 
This is held in Hewit 11. Berlin Mach. Worlrs, 194 U .  S., 296. The 
same view was taken in Thompson u.  FairbmzX;~, 196 U. S., 516. 

I t  was there stated, under the present Bankrupt Act the trustees 
take the property of the bankrupt, in cases unaffected by fraud, in the 
same plight and condition that the bankrupt himself held it, and sub- 
ject to all the equities impressed upon it in the hands of the bankrupt. 
See Yeatman v. New Orleans Sav. Inst., 95 11. S., 764; Sti?w~rt 11. 

Platt, 101 U .  S., 731; Hauselt v. Harrison, 105 U. S., 401. The same 
doctrine was reaffirmed in Humphrey v. Talman, 198 U. S., 91; and 
in  the Ifinton case the languagc from the Cassell cuse was quoted and 
approved. 

The decision of the question, therefore, depmds upon whcther the 
amendment to the Bankruptcy Act of 1910 changes the rule that the 
trustee in bankruptcy takes the title of the bankrupt subjcct to prior 
vquities, and whether the Connor Act has the effect of destroying eqni- 
ties as against purchasers, who take with notice of the equity. 
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I will first consider the amendment of 1910, which provides: "And 
such trustees as to all property in the custody or coming into the cus- 
tody of the Bankruptcy Court shall be deemed vested with all the 
rights, remedies, and powers of a creditor holding a lien by legal or 
equitable proceedings thereon: and also, as to all property not in the 
custody of the Bankruptcy Court, shall be deemed vested with all the  
rights, remedies, and powers of a judgment creditor holding an execution 

duly returned unsatisfied," ch. 412, par. 8, 36 Stat. at L., 840; 
(630) U. S. Com. St. 1913, par. 9631, which was declared in Bernard v. 

Carr, 167 N. C., 482, to vest in thc trustee "all the rights of a 
judgment creditor upon whose judgment execution has been issued and 
returned unsatisfied." 

What, then, are the rights of a judgment creditor? I t  is well settled 
in this State that hr may issue his execution and sell the property of 
the debtor, but that the purchaser takes subject to equities. Frerman 
1). Hill, 21 N.  C., 389; Dudley u.  Cole, 21 N. C., 435; Williams v. Lewis, 
158 N. C., 576. 

I n  the first of these cases the Court said : "A sale under a fieri facias 
is a prescribed mode in which the law carries into effect its seizure of 
property of a debtor, for the satisfaction of the demand of his ercd- 
itors. The mandate gives n o  authority to the officer to seize any other 
estate than the estate of the debtor; and the vendee under execution 
acquired no other estate than the law directed to be seized for this 
purpose. The vendee represents the judgment creditor, but is not re- 
garded a purchaser from the proprietor. The well-known doctrine of 
equity, which refuses to enforce a trust against a purchaser for valu- 
able considcration and without notice, applies only in cases of sales 
between parties, not to vendees under execution," and in the last, quot- 
ing from Ruf in ,  C. ,T.: "Upon the argument, the counsel for the de- 
fendant placed not much stress on the defenses brought forward in the 
answer; and we think very properly, as they are clearly insufficient. 
In the first place, the sheriff's sale is no bar, even if a legal title had 
been the subject of it, as the purchaser only succeeds to the defendant 
in  the execution, and is affected by all the equities against him. Free- 
man  v. IIdl, 21 N. C., 389. . . . I f  the purchase be of the legal 
title, but with notice of an equity in another, or if i t  be only an assign- 
ment of an equity, with or without notice of a prior equity in another 
person, in either case the estate must, in the hands of the purchaser, 
answer all the claims to which it must have been subject in the hands 
of the vendor." 

I t  would seem, therefore, to be clear that as the Act of 1910 only 
confers thc right of a judgment creditor upon the trustee, and as a 
purchaser at  a sale by a judgment creditor takes his title subject to  
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the equities of the defendant, that a purchaser at  a sale by a trustee 
in bankruptcy would also take subject to equities, and that the rule still 
exists, stated by Connor,  J., in Supply Co. v. Marhin, 150 N. C., 746, 
"that every person buying at  a bankrupt sale, as at one made by the 
sheriff, must take notice that nothing is proposed to be sold except 
the interest of the bankrupt or the defcndant in the execution," and in 
Steadman v. Taylor ,  77 N.  C., 134, "That a purchaser at  a sale by an 
assignee in bankruptcy stands on the same footing with the purchaser 
at  execution sale." 

This construction of the amendment of 1910 is in accordance (631) 
with the language of the Bankruptcy Act, which only vests in the 
trustee the "title of the bankrupt7' (see. 7Oa), and with its spirit, which 
is designed to give the creditor all the bankrupt owns and no more. 

I t  is suggcsted that this makes very little change in the law as i t  
existed prior to 1910, and that the amendment confers no special bene- 
fit upon the trustee; but the answer is that it gives to the trustee the 
lien of a judgment creditor and operates to give him priority over un- 
registered deeds and mortgages, required by the law of the State to be 
registered, as is illustrated by the case of Hintore 11. Wil l iams ,  supra. 

Does the Connor Act have the effect of destroying equities against a 
purchaser who buys with notice of the cquity? The question was dis- 
mssed, but not decided, in W o o d  11. Tinsle?/,  138 N. C., 507, which 
holds that one in possession under a parol contract to buy has no en- 
forcible equity, in which Conmor, ,T., says: "It is true that when one 
takes with notice of an equity, he takes subject to such equity. To 
permit him to take free from an equity attaching to the title in the 
hands of his grantor, with notice thcrcof, would be to permit him to 
participate in a fraud and profit thereby." 

He  who takes with notke of an equity takes subjcct to the cquity 
( D w r  11. D e l l i n g ~ r ,  75 N.  C., 300), and Mr. Pomcroy says, vol. 2, see. 
753, Pom. Eq. Jur . :  "The rule is universal and elementary, that if 
a purchaser in any form reeeivcs notice of prior adverse rights in and 
to the same subject-matter, before he has completely acquired or per- 
fected his own interest under the purchase, his position as Fona fide 
purchaser is thereby destroyed, even though hr  may have paid a valu- 
able c~nsideration.'~ 

fTas this rule, which gives to the purchaser all he has bought and 
which prevents him from repudiating an equity of which he has no- 
tice, been alwogated by force of the legislatire act? 

The statute (Revisal, see. 980) does not refer to equities, and there 
is no word in it which by any rule of eo~~struction can be held to in- 
clude equities, and it must be kept in mind that we are not dealing 
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with the wisdom of the legislation, but with the meaniiig of the statute 
as i t  is written. 

I t  speaks only of ((conveyances," "contracts to convey," and a "lease 
for more than three gears." 

I t  says: '(No conveyance of land, or contract to convey, or lease of 
land for more than three years shall be valid to pass any property, as 
against creditors or purchascrs for a valuable consideration, from the 
donor, bargainor, or lessor, but from the registration thereof within 
the county where the land lieth." 

The conveyance must be in writing, and by section 976 of the Rc- 
visa1 all contracts to convey and all leases for more than three years 

are declared to be void unless "put in writing." 

(632) I t  would seem to follow that as conveyances must be in writing 
and as contracts to convey and leases for more than three years 

are required by section 976 to be in writing, that when the same words 
are used in a subscquent section of thc Revisal, dealing with the same 
subject-matter, they should be given the same construction, and that 
therefore the Connor Act only deals with titles and rights evidenced b y  
writing, which can be put on the registry, and not to equitable rights 
resting in parol, which cannot be registered. 

The language in the statute, "but from the registration t h e r e ~ f , ' ~  
necessarily implies a writing-sorncthing that can be registered, and 
excludes the idea that trusts, which are in par01 and cannot be regis- 
tered, are covered by the statute. 

I n  fiell 11. Couch, 132 N. C., 346, it was iheld that wills are not 
within the operation of the act, and Connor, J., says: "The evil which 
i t  was intended to remedy was the uncertainty of titles to real estate 
caused by persons withholding deeds, contracts, etc., based upon a valu- 
able consideration, from the public records"; and the same judge, in 
Skinner 11. Terry, 134 N.  C., 309, referring to a decree directing a 
title to be made in an action for specific performance: "We would not 
feel authorized to extend thc language of chapter 147, laws of 1885, to 
include a decree of the character before us in the record." 

I submit that there is more reason to enlarge the language of the 
act to include wills and equitable decrecs, which can 6e *laced on 
record, than to equities in parol. 

There are two cases in our Reports which seem to put the matter at  
rest and to establish the principle that under the law as i t  stands to- 
day a purchaser who takes with notice of an equity takes subject to 
the equity. 

The Connor Act is modeled after and is in  almost the same lan- 
guage as the act requiring the registration of mortgages and deeds of 
trust (Wood I ) .  Tinsley, 138 N. C., 509)) and it mas held in Witt- 
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kowsky v. Gidney, 124 N. C., 441, that an equity to correct a deed 
could be enforced as against one holding a registered mortgage. 

I t  has also been held in Xills v. Ford, post, 733, that this equity for 
correction may be enforced against a purchaser claiming under a regis- 
tered deed who bought with notice of the equity. 

I cannot see any distinction in principle between these two cases and 
the one before us. 

I t  is true that in  this case it is an effort to enforce a parol trust, 
while in the two cases cited the relief demanded was the correction of 
a deed, but in  all of them the aid of the Court is invoked to enforce 
an equity resting in parol and against purchasers with notice. 

I have found nothing in our Reports in conflict with this view except 
the obifer dicta in Quinnerly v. Quinnerly, 114 N. C., 145, which 
has been repeated several times, and last in Trust CO. v. Sterchie, (633) 
169 N.  C., 22, to the effect that "all secret trusts, latent liens, and 
hidden encumbrances are and were intended to be cut up by the roots by 
force of our registration laws." 

There was no secret trust or Went lien in Qz~innerly v. Quinnerly or 
in the subsequent case, the question in the first being the priority of a 
registered deed to one unregistered, and in the last the priority of the 
lien of a judgment duly docketed as against the holder of an unregis- 
tered deed. 

The history of these cases is that the statement in Quinnerly v. Quin- 
nerly is taken from Blevixs v. Barker, 75 N.  C., 436, which involved 
the right of a vendor to a lien for the purchase money, and that in turn 
rests on the authority of Wombld v. Battle, 38 N.  C., 190, in  which 
the language used is '(secret deeds of trust and mortgages," and not 
'(all secret trusts and latent liens." 

The right which the plaintiff seeks to enforce is not a stale claim, 
and his failure to assert i t  for nineteen years will not affect his right 
to relief, as the defendant does not plead the statute of limitations or 
laches, and for the reason that there has been no denial of his right 
until shortly before suit brought. 

This is explained by the evidence of Johnson, who testified: "We 
mere buying lands together. The plaintiff was buying lands in other 
counties, and i t  was agreed I should own a half interest in those lands. 
I went illto bankruptcy in 1911. Lynch paid one-half of the pur- 
chase money. H e  made the contract of purchase with W. E. Shalling- 
ton according to the agreement between him and myself. I have al- 
ways recognized the right to a one-half of the lands. I have always 
recognized his right to one-half. When he sold the timber on this . 

land to Fleetwood and Jackson, one-half of the money was paid to 
Lynch and one-half to me, and the deferred payments were evidenced 
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by notes, one-half of which were paid to Lynch and one-half to me. I n  
my petition in  bankruptcy, in the schedule, the property was only listed 
(one-half of the land, that is) 250 acres. It was put down in  the 
schedule as 250 acres. There are 500 in the whole tract." 

I am therefore of opinion that the plaintiff is entitled to enforce the 
trust found in  his favor upon the verdict as it now stands, but I also 
think the defendant is entitled to a new trial on account of the refusal 
of his Honor to submit an issue as to the delivery of tht. deed to the 
plaintiff by Johnson in  execution of the trust. 

There is evidence of an a c t ~ ~ a l  delivery of the deed, and if the plain- 
tiff received the deed the Connor Act would be operative, as it applies 
to lost and unregistered deeds. Hinfon 11.  Moore, 139 N. C., 44. 

I f  this presents an incongruity in that a parol trust may be enforced 
against a purchaser with noticc, notwithstaildii~g the Cormor Act, 

(634) and the rights under an unregistered decd cannot be, the remedy 
is with the General Assembly, which has to this time deemed it 

wise to restrict the operation of the act to "conveyances," "contracts to 
convey," and "leases for more than three ycars." I t  is enough for us 
that the law is so written. 

If my view should prevail, the defendant would be deprived of noth- 
ing i t  has bought. I t  would still get all the land listed by the bank- 
rupt, 250 acres, worth $2,000, for $1,000; but if the opinion of the 
Court stands the defondant will have 500 acres, worth $4,000, for 
whicll it paid $1,000, and be freed from an ?quity of which it had notire. 

I n  my opinion, both the law and justice are with the plaintiff. 

Cifrd: 1';ritcrtard o. Williams, 175 N.C. 321 (Rc) ; Pritcharzl u. 
Williams, 175 N.C. 327 (3j) ; Chatham v. Realty Oo., 180 N.C. 505 (p) ; 
Wooley v. Hruton, 184 N.C. 440 ( Id )  ; For o. Im.  Co., 185 N.C. 124 
( l c )  ; R o b ~ r t s  v. Mmsey, 185 N.C. 166 (3c) ; Sexton v. Furrington, 
185 N.C. 342 (p) ; IfospiCal 11. Nicholson, 190 N.C. 121 (p)  ; Banking 
Go. v. Green, 197 N. C. 538 (2c) ; E'erguson v. Ferguson, 206 N.C. 483 
(2c);  Bade v. Gahagan, 213 N.C. 514 (2p); Rallard o. Ballard, 230 
N. C. 633 (2c). 
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STEPHEXSON DAVIDSON, ADMINISTRATOR, V. SEABOARD AIR LISE 
RAILWAY COMPANY. 

(Filed 10 Nay, 1916.) 

1. Railroads-Contributory Negligence-Public Crossings-Look and Lis- 
tei4ssues-Last  Clear Chance. 

Where the eridence tends to show that the plaintiff's intestate, without 
looking or listening, attempted, in the daytime, with an unobstructed 
view, to cross defendant's railroad track in front of a slowly approaching 
train, heedless of a shout of warning by defendant's employee thereon 
given to another, when he was 6 feet and the locomotive 10 feet a t  right 
angles to the point of contact, but continued to walk forward, and re- 
ceived the injury resulting in his death: Held, should the facts be accord- 
ingly established, the contributory negligence of the intestate will be 
regarded as the proximate cause of the resulting injury, and bar recovery, 
and an issue as to the last clear chance is properly refused. 

2. Same-Presumptions. 
Where in an action against a railroad company to recover damages for 

the negligent killing of plaintiff's intestate there is ample circumstantial 
eridence that his death was proximately caused by his contributory negli- 
gence in failing to look and listen, or observe the caution required of him 
before going upon the track in front of defendant's train, there can be no 
presumption in his favor that he had previously looked or listened for the 
approach of the train. 

APPEAL by plaintiff from Carter, J., a t  March Term, 1916, of 
MECXLEKBURQ. 

Civil action tried upon these issues: 
1. Was the plaintiff's intestate's death caused by the negligence of 

the defendant, as alleged in the complaint? Answer : "Yes." 
2. Did the plaintiff's intestate contribute to her death by her own 

negligence, as alleged in  the'answer 1 Answer : "Yes." 
3. What damages, if any, is the plaintiff entitled to recover? (639) 

Answer : 
The  plaintiff tendered the following additional issue : "Xotwith- 

standing the contributory negligence of the plaintiff's intestate, could 
the  defendant, by the exercise of ordinary care, have avoided the in- 
jury  and death of plaintiff's intestate?" The court declined to submit 
this issue. Plaintiff excepted. 

From the verdict and judgment rendered, plaintiff appealed. 

J .  M.  Roberson for plaintif.  
Cander & Cansler for defendant. 
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BROWN, J. This case was before us at last term and is reported in 170 
N. C., 281. On that trial a motion to nonsuit had been sustained appar- 
ently on the ground that upon the plaintiff's evidence his inkstate was 
guilty of contributory negligence ~vhich barred a recovery. We then held 
that the evidence was of the character that required the issue of contribu- 
tory negligence to be submitted to the determination of a jury. We are of 
opinion that the court properly refused to submit the issne tendered by 
the plaintiff, as there is no eviderice upon which to base it. 

The evidence of contributory negligence on this last trial is clcarcr 
than on the first trial, and tends to prove that plaintiff's intestate was 
familiar with this crossing, as she had been passing over it daily for 
three weeks. As she approached the crossing, defendant's train, which 
consisted of an engine and three box cars, with either one or two box 
cars in front of the engine, stopped a t  the main-line switch. The 
switch was opened and then the train approached the crossing, coming 
up grade about 2 or 3 miles an hour. The engine was puffing and mak- 
ing a noise, but neither ringing a bell nor blowing a whistle. There 
was a brakeman on the box ear who was so close to the leading end 
that he could be seen when he was lialfway, standing up, by a man 
standing on the ground 1 2  or 14 feet away. There was a man stand- 
ing on the track, just within the gates of the ice plant, with his back 
towards the train. When the leading end of the box car was on Elev- 
enth Street within 10 feet from where the plaintiff's intestate was 
struck, the brakeman on the box car warned the man, who was stand- 
ing on the track, by shouting "Look out !" loud enough to be hcard 60 
yards, and the man (plaintiff's witness Overcash) jumped from the 
track. When the man haltered "Look out !" Lucy Davidson was 6 fcct 
from the track, and the front end of the train was 10 feet from her. 
I t  had to run 10 feet while she was going 6 fret. She was walking with 
her head down, paying no attention. There was nothing to keep her from 

seeing the train as she approached the track. I t  is manifest that 
(636) if she had listened she would have hcard it, and if she had looked 

she would have seen it. 
The only eye-witness, Overcash, testifies that:  "TIe (the brakcman) 

hollered loud enough for any one to have heard him 50 yards. There 
was nothing to prevent thc woman from looking up and seeing the par 
as i t  came towards her, when I first saw her, if she had been looking." 

The evidence shows that after the brakeman hollered, the train 
moved 10 feet and the intestate continued to walk 6 feet before she ran 
into the moving train. She was in  the act of stepping on the rail as 
the end of the car hit her. The evidence fully warrants the court in 
refusing to submit the issue tendered by plaintiff, and plainly justifies 
the instructions given upon the issnc as to contributory negligencrb. 
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I t  is well settled that where a pedestrian, in the daytime, steps upon 
a railroad track, the view of which is unobstructed, and is injured 
thereby, and has not looked or listened, his own negligence is the prox- 
imate cause of the injury, and such negligence will preclude his recovery. 

I n  the case of T r d l  v. R. R., 151 S. C., 545, in  which the facts are 
similar to the facts in the present case, the engine, before approaching 
the crossing, had to stop and allow a switch to be thrown, and then 
came onto the crossing without giving the usual signals. Just at the 
crossing, and at  the precise time of the impact, the plaintiff stepped 
from a position of apparent safety onto the track, just in front of the 
moving engine, and was run over and killed. 

The Court said: "On this statement we think the intestate was guilty 
of contributory negligence, barring recovery, and the order of the court 
below dismissing the case on a judgment of nonsuit must be affirmed." 

That case seems to be on all-fours with the case at  bar. 
In Coleman v. R. R., 153 N. C., 322, we said: ('The doctrine that such 

negligence bars recovery has been consistently recognized by this Court 
in at least thirty-five cases, beginning with Pa~ker  v. R. R., 86 N. C., 
221, and ending with Mitchell v. R. R., this term." 

The plaintiff requested the court to charge the jury upon the second 
issue that in the absence of all evidence tending to show whether plain- 
tiff's intestate stopped, looked, and listened before attempting to cross 
defendant's track, the presumption would be that she did. 

This instruction is predicated upon the theory that there is no evi- 
dence whatever throwing light upon the intestate's conduct as she ap- 
proached the track. The instruction was properly refused, because 
there is abundant evidence tending to prove that the intestate did not 
stop, look, and listen as she approached the track, but actually walked 
heedlessly into the moving car and was struck as she put her foot on the 
rail. This conclusion was evidently deduced by the jury from the 
testimony of plaintiff's witness Overcash, and the testimony fully (637) 
supports it. 

The cases cited by the learned counsel for plaintiff are all wanting 
in any kind of evidence, positive or circumstantial, throwing light 
upon the conduct of the deceased. That is not the case now before 
us. The presumption of the exercise of due care on the part of the 
deceased is repelled if the circumstances in evidence, as in  this case, 
show that she must have seen the train if she had looked, or must have 
heard it, if she had listened, in time to have pre~ented the accident. 
Imes v. R. R., 105 Ill. App., 37; Crawford v. R. R., 109 Ia., 433; Ma- 
Zott v. Hawkins, 159 Ind., 127; So. Ry. Co. v. Davis, 34 Ind. App., 377; 
Mitchell v. R. R., 64 N. Y., 655; Haetsh v. R. R., 87 Wis., 304; Wil- 
C O X  9. R. R., 39 N. y., 440 ; 100 Am. Dec., 440 and Notes. 



I N  THE SUPREME COURT. [I71 

I n  this last case, supported by copious citations in  the notes to the 
9 m .  Dec., i t  is held that  i t  will be presumed that  a person injured i n  
attempting to cross a railroad track did not look before crossing, if it 
appears that  had he done so he must have seen the approaching train 
in time to have avoided it. 

I n  deference to our former opinion, the court submitted the issue of 
contributory negligence to the determination of the jury mith clear and 
appropriate instructions, placing the burden of proving i t  upon the 
defendant. The jury found i t  against the plaintiff, and we find nothing 
in  the trial of which he has just cause to complain. 

N o  error. 

Cited: Aolton v. R. R., 188 N.C. 277 ( I c ) ;  Rigsbee 2;. R. R., 190 
N.C. 233 (2d ) ;  Pope v. R. R., 195 3 .C .  69 ( I c e ) ;  Redrnon v. R. R., 
195 N.C. 770 ( Ic)  ; Butner v. R. R., 199 N.C. 698 ( l e )  ; Eller v. R. R., 
200 N.C. 531 ( l c ) ;  Young v. R. R., 205 N.C. 533 ( l c ) ;  Rimmer v. 
R. R., 208 N.C. 199 ( l c )  ; Boykin v. R. R., 211 N.C. 115 ( Id ) .  

11. E. COZAD v. F. S. JOHPU'SON, TRUSTEE. 

(Filed 31. May, 1916.) 

1. Judgments-Chambers-Issues of Fact-Agreement of Parties. 
A judgment rendered by the court, without a jury, upon issuable facts 

raised by the pleadings, in the absence of consent of the parties. invades 
the province of the jury, and is not conclusive; but where such facts are 
found to be in favor of plaintiff appellant, in accordance mith the allega- 
tions of the complaint, the objection is not open to him on appeal. 

2. Contracts-Options on Lands-Specific Performance. 
The purchaser of an option on land who in accordance with its terms 

tenders to the owner of the land the purchase price agreed upon, within 
the specified time, may maintain his action for specific performance of 
his contract, upon refusal of the owner to make the contemplated convey- 
ance, and his demand will be enforced if his option is a legally valid one. 

3. Trusts-Trustees-Courts-Delegation of Powers. 
A trustee appointed by the court to sell lands for the benefit of the cred- 

itors of the judgment debtor, or other beneficiaries, except by order of 
court or unless otherwise provided by the instrument under which he 
acts, may not grant an option on the land subject to the trust, to another, 
for a protracted and indeterminate period; for his selection as a trustee 
implies some measure of confidence in his judgment and discretion in 
the performance of the duties imposed on him a t  the time of sale, which 
he is not permitted to refer to another. 
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4. Same-Options on Land-Protracted Litigation-BenefiteLiens. 
A trustee appointed by the court to sell the lands of a judgment cred- 

itor is not, by the sole virtue of his appointment and without express 
authority in the order thereof, empowered to grant an option thereon 
upon condition that the optionee, at his own expense, bring suit to remove 
a cloud upon the title of the lands, and, if successful, pay the agreed price 
within sixty days from the final termination of the suit; but where the 
optionee, in accordance with the terms of his agreement, has incurred 
the costs of successful litigation, beneficial to the trust estate, he is en- 
titled to recover such costs, with reasonable attorneys' fees, and the same 
will constitute a prior lien upon the proceeds of the sale of the land, 
which must thereafter be made by the trustee and administered in 
accordance with the authority conferred upon him. -4s to whether the 
trustee could give an option on the lands for a short and definite period, 
with the view of promoting a present and advantageous sale, qucere. 

BPPSAL by defendant from Ferguson, J., at  September Term, (638) 
1915, of GRAHAM. 

This was a civil action to enforce specific performance of an agree- 
ment to purchase a body of land, and plaintiff's right to the relief 
sought is based upon two options, one given by Jacob S. Burnett, de- 
fendant's predecessor in office, to R. W. Burnett, in terms as follows: 

Agreement made this 12th day of June, A. D. 1909, by and between 
Jacob S. Burnett, as trustee of the Tuckaseegee Mining Company, here- 
inafter called the grantor, and Robert W. Burnett, of Franklin, K. C., 
hereinafter called the grantee, witnesseth : 

That whereas said grantor was by decree of the Superior Court of 
Graham County, North Carolina, a t  December Term, A. D. 1900, ap- 
pointed trustee of said the Tuckaseegee Mining Company, with full 
power to hold the title to the lands of said company, and to sell the 
same for the purpose named in said trust : 

Now, therefore, be i t  known that the said grantor, as trustee as afore- 
said, in consideration of one dollar ($1) to him paid by said grantee, 
the receipt whereof is hereby acknowledged, and for other valuable con- 
siderations, does hereby grant unto said grantee the option to purchase, 
at  the price of not less than $2 per acre, the lands of said Tuckaseegee 
Mining Company which are situate in Graham County, Korth Carolina ; 
said price to be net to said grantor over all charges and expenses. 

Said option hereby granted to extend for one year from the date (639) 
hereof, and, in case legal proceedings should arise in carrying out 
this option, the time of the option may be extended sixty (60) days after 
the conclusion of such proceedings; but no part of any legal costs or 
expenses thereby incurred is to be paid by the grantor. And in case of 
such legal proceedings arising, said grantor agrees to prosecute them 
without delay and conclude them in the least possible time. 



I N  T H E  SUPREME COURT. [I71 

I n  witness whereof the said parties have hereunto, and to a duplicate 
hereof, set their hands on the day and year first above stated. 

JACOB S. BURNETT, 
Prustee of the Tuckaseegee N i n i n g  Co. 

ROBERT W. BURNETT. 

The second, by which said R. W. Burnett professed to assign tho 
option to plaintiff, as follows : 

"This agreement, made and entered into on this thc 4th day of Oeto- 
ber, 1909, by and between Robert W. Burnett of the town of Franklin 
in  said county and State, party of the first part, and M. E. Cozad of 
Cherokee County in said State, party of the second part, witncsseth: 
that 

"Whereas Jacob S. Burnett, trustee of Tuckaseegee Mining Company, 
on the 12th day of June, 1909, entered into a certain agreement with 
the said Robert W. Burnctt, party of the first part herein, by which 
agreement said Jacob S. Hurnett, trustee, agreed to sell to the said 
Robert W. Burnett all those certain lands in Graham County, North 
Carolina, mentioned and described in  a certain decree heretofore cntered 
in an action pending in the Superior Court of said Graham County, in 
which the Tuckaseegee Mining Company was plaintiff and Willis F. 
Goodhue et  al. were dcfendants, by which said decree said Jacob S. Bur- 
nett was named as a trustee for the lands mentioned and described in 
said decree for the purpose of holding title thereto and selling and dis- 
posing of the same for the purpose in said decree fully set out; and 

"Whereas i t  is provided in said agreement between the said Jacob S. 
Burnett, trustee, and the said Robert W. Burnett that the said Robert 
W. Burnett should have the right to purchase said lands within one year 
from the datc of said agreement, and, in case legal proceedings should 
arise in  regard to said lands, that said right to purchase should he ex- 
tended to a period of sixty (60) days after the conclusion of such legal 
proceedings ; and 

"Whereas legal proceedings were necessary for the protection of the 
title of said Jacob S. Burnett, trustee, and a summons was duly issued 
by him as such trustee as on the 28th day of October, 1909, against one 
H. B. Whilden, for the purpose of having set aside certain deeds and 

conveyances under and by virtue of which said Whilden claims 
(640) title to said lands, which said suit is now pcnding in the Superior 

Court of Graham County: 
"Now, therefore, i t  is agreed by and between said Robert W. Burnett, 

party of thc first part, that in consideration of ten dollars ($10) to him 
in hand paid by the party of the second part, the receipt of which is 
hercby acknowledged, and for other valuable considerations, that the 
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said party !of the first part does give and grant unto the party of the 
second part the exclusive right cr option to purchase said lands men- 
tioned and described in said decree in the case of the Tuckaseegee Min- 
ing Company v. Willis P. Goodhue et al. and lying in Graham County, 
North Carolina, at  the price of not less than four dollars ($4) per acre, 
said price to be net to said party of the first part over and above all 
charges and expenses incurred relative to the purchase of said lands or 
securing title thereto ; and upon the payment of said price for said lands 
the said party of the first part agrees and binds himself to execute to 
the party of the second part, in fee simple, good and sufficient deeds for 
said lands. 

"It is further agreed, however, that this contract shall extend only for 
period of one year from the date thereof: 
"Provided, however, that if said litigation now pending in Graham 

County instituted by said Jacob S. Burnett, trustee, v. H. B. Whilden 
or any other necessary legal proceedings shall not have been finally de- 
termined within said period of one year, then the said party of the 
second part shall have the right and option to purchase said land upon 
the terms herein named within a period of sixty (60) days from and 
after the conclusion of said suit or legal proceedings, and the said party 
of the first part agrees to convey the same within said period upon the 
tender of payment of the purchase money herein provided for. 

"In witness whereof said parties have hereunto set their hands and 
seals this the day and year first above mentioned.'' 

And the relevant facts relative to the plaintiff's rights to enforce the 
same are to a large extent embodied in his Honor's judgment, as follows: 

This case coming on to be heard before his Honor, G. S. Ferguson, 
judge of the Twentieth Judicial District, and it appearing to the court 
that to the lands mentioned and described in the complaint under and 
by virtue of a certain judgment or decree made and entered in the case 
of Tuckaseegee Mining Company against the Goodhues and others at 
Fall Term, 1909, of the Superior Court of Graham County vested the 
title to said lands to Jacob S. Burnett in trust to sell and with power 
and authority to sell the same at public or private sale, as he might 
deem best, and to convey to the purchaser or purchasers and out of the 
proceeds to pay the debts of said Tuckaseegee Mining Company, 
whether said debts accrued, became due or were incurred before (641) 
or after said suit was begun, and to divide the surplus between the 
stockholders; and i t  further appearing to the court that on 12 June, 
1909, the said Jacob S. Burnett, trustee, as aforesaid, agreed to sell 
and granted unto R. W. Burnett the exclusive right to purchase said 
lands at the price of two dollars ($2) per acre, said price to be net to 
said grantor over all charges and expenses, the said R. W. Burnett to 
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prosecute any and all legal proceedings at his own cost and expense; and 
i t  further appearing that on 17 June, 1909, the said R. W. Burnett, act- 
ing under said contract of 12 June, 1909, entered into a further contract 
or agreement with one M. E. Cozad under and by virtue of which the 
said Cozad was granted the exclusive right or option to purchase said 
land at  four dollars ($4) per acre, said $4 per acre to be the net price to 
be received for said lands, it being further agreed that the said Cozad 
should bear all the expense of investigation of titles, surveying, or any 
other expenses, and should prosecute in any and all necessary litigation 
to declare the title thereto. 

And it further appearing that at  the time last mentioned contracts 
were made, and for several years prior thereto one H. B. Whilden had 
been claiming said lands adversely to the trustee, and that said Whilden 
claimed to be the owner in fee simple of said lands under and by virtue 
of a deed from one A. M. Frye, said Frye claiming under an execution 
sale and deed pursuant thereto; and said Whilden also claimed to be 
the owner under a tax deed made to him by the sheriff of Graham 
County; and it further appearing that the said Cozad accepted the 
terms of the said contract hereinbefore mentioned, immediately there- 
after, at  his own cost and expense, began a suit against said Whilden 
in  the Superior Court of said Graham County for the purpose of clear- 
ing the title to said lands which were so claimed by said Whilden and 
which rendered the titles such that a sale by said trustee was impossible, 
and that said litigation was prosecuted diligently by said Cozad at great 
cost and through a number of years both in  the Superior Court of 
Graham County and in the Supreme Court of North Carolina, and 
resulted in a decree declaring that said title so claimed by said Whilden 
was invalid and that the said trustee's title was good and sufficient for 
the purposes of said trust; and it further appearing that the said Jacob 
S. Burnett died about the year 1911 and the defendant Fred S. Johnson 
was substituted by order of court in his place and stead; and it further 
appearing that after the determination of said suit against said Whilden 
in  the Superior Court and within the time mentioned in said contracts, 
to wit, within less than sixty days, said Cozad tendered and offered to 
pay said defendant Johnson, trustee, for said lands at  the price of $4 per 

acre, but that said trustee refused to accept [except] the same and 
(642) execute a deed to the said Cozad. I t  is now ordered that upon 

the payment by the said M. E. Cozad or his assigns to the said 
Johnson, trustee, of the sum of $4 per acre, that the said trustee is hereby 
ordered, directed, and instructed to carry out and perform said contracts 
of 12 and 17 June, 1909, and to convey said lands in fee simple to said 
Cozad or such person as he may designate, and to hold the funds re- 
ceived therefrom for the purpose and to be distributed in the manner 

712 
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mentioned and designated in said decree of 1900. I t  is further ordered 
that said H. B. Whilden is allowed to come in if he is so advised and 
make himself a party for the purpose of claiming the proceeds of said 
sale or such part thereof as may be left after the payment of all indebted- 
ness and for the purpose of setting up such rights as he may claim as one 
of the beneficiaries in said trust. S n d  it is further ordered that Robert 
W. Burnett be made a party to this suit and that a summons issue by 
the court to him to come in and show to the court such right as he may 
have or claim in the proceeds received from the sale and conveyance of 
said lands as herein decreed. G. S. FERGUSON, 

Judge Presiding. 

From this judgment defendant, haring duly excepted, appealed. 

S o  counsel for plaintiff. 
Bryson & Black and Gilmer & Gilrner for defendant. 

HOKE, J., after stating the case: There is doubt if the issuable facts 
in  this case have been authoritatively determined. We find nowhere in 
the record as now presented any consent of parties that the court should 
try the cause, and unless this is made to appear, and in the way pre- 
scribed by statute, the issues raised by the pleadings, under our Consti- 
tution and system of procedure, must be decided by the jury. .Hockaday 
v. Lawrence, 156 hT. C., 319; Hahn v. Brjmon, 133 N. C., 8 ;  Wilson v. 
Bynum, 92 N. C., 718. The objection suggested, however, is not open 
to plaintiff, as the court has found the issuable and controlling facts to 
be as  they are alleged by him in his complaint, and, considering the 
cause in that aspect, our decisions hold that the instrument on which 
plaintiff bases his cause of action is an option, properly exercisable by 
payment or tender of the purchase price within the specified time, and 
that, in  case of a valid and binding agreement, the remedy by specific 
performance is a recognized mode of relief. Ward v. Albertson, 165 
N.  C., 218; Winders v. Kenan, 161 N.  C., 628. 

But, pretermitting the question whether the option is not void by 
reason of indefiniteness as to the price to be paid, authority here and 
elsewhere is to the effect further that a trustee with power of sale for the 
benefit of creditors or other beneficiaries, except by order of court or 
unless otherwise provided by the instrument under which he acts, 
may not grant an option for a protracted and indeterminate (643) 
period and thereby deprive himself of the right in the meantime 
to do what the best interest of the estate may require. His selection for 
the ps i t ion  imports, or should import, some measure of confidence in 
his judgment and discretion, and in the proper performance of his duty 

713 
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he should keep himself in a position to exercise this judgment and dis- 
cretion at  the time the sale is made, and not by these unilateral con- 
tracts extend a proposition of that kind into the indefinite future and 
refer its decision to another, that is, the holder of the option. This was 
held with us i n  the case of executors with power of sale in Troga'en v. 
Williams, 144 N. C., 192, and the position is recognized as sound in other 
cases. I n  re Armory Board, 60 R. Y .  Supp., p. 882; Oceanic Steam 
Navigatiom (70. v. Sutherberry, 16 Chan. Div., 236, L. R., 1880-81; 
~ l u y  v. Rufford, 5 DeG. and Sm., 768, English Reprints, vol. 64, pp. 
1337 and 1342. These cases referred to with approval in 1 Lewin on 
Trusts, p. 426; 2 ,Perry on Trusts, sec. 764. 

I n  hewin on Trusts the author succinctly states the position and the 
reason for it as follows : 

('And executors and administrators, equally with trustees, cannot bind 
the trust estate by a proviso in a lease that the lessee shall during the 
term have an option of purchasing the property at a fixed price, for i t  
is the duty of trustees to exercise their discretion at the time of sale as 
to whether the terms are, in the circumstances as then existing, benefi- 
cial to the cestuis que trustent"; and the same principle is stated by 
Vice (7hancellor Parker in  Clay v. Rufford as follows: '(In my opinion, 
such a contract cannot be entered into by the managing body under the 
powers contained in this deed. The deed contains a simple trust of 
sale, and I take i t  to be too clear for argument that the trustee cannot 
enter into a contract of this kind, binding those who succeed him i n  the 
trust to sell at  a future time a t  a price now fixed, without exercising 
any judgment whether the thing is beneficial or not at the time," mean- 
ing the time of sale. 

I t  may be that an option given for a short and definite period accord- 
ing to customary methods and with a view of promoting in effect a 
present and advantageous sale would not necessarily be disapproved, 
but, under the principles just stated, these instruments, under which 
plaintiff claims the right to enforce specific performance, given by a 
former trustee and professing to bind him to make sale of the property 
at the election of the obligee at the termination of an uncertain and pro- 
tracted litigation, extending, as a matter of fact, from 1909 to 1915, may 
not be upheld against him as trustee or his successor in office, the pres- 
ent defendant. On the facts, therefore, as alleged in plaintiff's complaint 
and found by his Honor to be true, there should have been judgment 

denying the special relief as sought by plaintiff. While we are of 
(644) opinion that these alleged options are not binding agreements, we 

must not be understood as holding that the plaintiff is to lose the 
sums he has expended in ascertaining the amount of land, etc., and in the 
litigation required to clear the title, including reasonable attorney's fees, 



N. C.] SPRING TERN, 1916. 

paid to this end. These outlays may not be recovered under the contract. 
I n  fact, there is express stipulation therein that they are to be borne by 
plaintiff. But, as reasonable and necessary expenditures in the care of 
the trust estate and in furtherance of its interest, they may be reim- 
bursed to plaintiff and allowed as valid vouchers in the proper adminis- 
tration of the trust. 

This opinion will be certified, that judgment may be entered declaring 
the options to be invalid; that the advancements made by plaintiff in 
the interest of the estate, including the cost of litigation adjudged 
against the trustee by any competent court, and also reasonable attor- 
ney's fees paid or due by plaintiff in furtherance of litigation, shall be 
ascertained and the same declared a valid charge against the trust estate, 
to be paid before distribution had among creditors and claimants. That 
the present trustee proceed to sell the property a t  public or private sale, 
as may be for the best interest of the estate and of the beneficiaries, and 
shall apply the proceeds to the reimbursement of plaintiff of the amount 
shown to be due him, including the cost of the present proceedings down 
to the time of entering this decree below, and shall make disposition of 
the remainder as directed and required by the terms of the decree under 
which he holds the property. 

The cause will be retained and proceeded with in the court below in 
accordance with this opinion and until the trust estate has been finally 
administered. 

Reversed. 

Cited: Crews v. Crews, 175 S . C .  171 ( l c )  ; Hershey Corp. v. R. R., 
207 N.C. 126 ( l c )  ; Utilities Corn. v. T~ucking  GO., 223 N.C. 695 ( l j ) .  

R. 11. HILLIARD ET AI,. V.  A. S. ABERNETHY m AL. 

(Filed 24 May, 1916.) 

Processioning-Title-Estoppel. 
Proceedings for processioning the boundaries between lands of adjoin- 

ing owners may not put the title in issue, but this may now be done 
under our Statute, Revisal, see. 717 ; and a final adjudication thereupon 
will operate as an estoppel both as to title and the correct location of the 
disputed line. 

APPEAL by defendants from Xhaw, J., at December Term, 1915, of 
BUBKE. 
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Civil action, tried upon these issues : 
1. Are the defendants estopped from setting up title to any 

(645) part of the lands in controversy lying above or northeast of the 
red line, as alleged in  the complaint? Answer: "Yes." 

2. Are the plaintiffs the owners and entitled to the possession of the 
lands described in the complaint and lying northeast of the red line, as 
shown upon the plat in the processioning proceeding, and introduced in  
evidence ? Answer : "Yes." 

3. Do the defendants wrongfully withhold possession thereof from 
the plaintiffs ? Answer : "Yes." 

The court charged the jury as follows: 
('The court instructs you that if you find the facts to be as testified to, 

you will answer the first issue 'Yes' and the second issue 'Yes' and the 
third issue 'Yes.' I t  is agreed by plaintiffs and defendants that the 
annual rental value of the property is $50." 

The defendants appealed. 

J.  T .  Perkins, E. M. Hairfield for plaintiff. 
W.  A. Self, Council & I'ount, Avery & Ervin, J .  C. Little for defend- 

ants. 

BROWN, J. The basis of his Honor's ruling is a processioning pro- 
ceeding instituted between these parties and tried before Cline, J., at 
June Term, 1913, Superior Court of Burke County upon this issue: 

"Is the true location of the dividing line between the plaintiffs and 
defendants as located on the court map by the red line "B" to "C"? 
Answer : "Yes." 

The sole question presented is whether this processioning proceeding 
to settle the boundary line between these plaintiffs and defendants is an 
estoppel on the defendants from now claiming the lands in plaintiff's 
boundary by an alleged superior title. 

' 

The processioning proceeding in this and many other States was orig- 
inally devised in order solely to locate boundary lines, and was similar 
in all respects to the English perambulation, which was a custonl of go- 
ing around the boundaries of the manor with witnesses to determine 
and prererve recollection of the extent and location of its boundary and 
to see that the landmarks had not been removed. 

The powers of the processioners extended only to locating and estab- 
liching lost or doubtful boundaries. They had no authority to disturb 
title, or rights of possession, or to establish a new line. That was the 
law in this State prior to 1893. Williams v. Hughes, 124 N. C., 3. 

Since the act of 1893, Revisal, 717, parties may, under the procession- 
i n g  act, e~tahlish the division line and boundary between them without 
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pu t t ing  t h e  title i n  issue, o r  they m a y  join issue also upon  the title. 
Whitaker 9. Garren, 1 6 7  h'. C., 660. Where  t h e  force a n d  effect of t h e  
defendant's plea i s  to p u t  t h e  tit le i n  issue, the  final judgment will 
operate a s  a n  estoppel both as  to  tit le and  as  to  the correct loca- (646) 
t ion of the  line. Xaultsby v. Bmddy, ante, 300. 

I n  t h e  processioning proceeding relied on a s  a n  estoppel, the  plead- 
ings, the  evidence, and  t h e  charge of the  judge were all  introduced on  
this t r i a l  a n d  a r e  pr inted i n  the record. It i s  plain t h a t  i n  t h e  petition 
a n d  answer the  t i t le  t o  the  land w a s  p u t  i n  issue, and  fur ther  it appears  
f r o m  the  evidence introduced and  f r o m  the  charge of the judge t h a t  the 
question of t i t le  was  submitted to  t h e  j u r y  under  the  f o r m  of issue as 
f ramed b y  t h e  court. 

W e  a r e  of opinion there is  
N o  error. 

Cited: Nash w. Shute, 182 N.C. 531 ( d ) .  

REED COSL COMPANY v. A. A. FAIN AND W. E. HOWELL. 

(Filed 31 May, 1916.) 

1. Instructions-Requested Prayers. 
When a requested instruction is substantially given in the general 

charge, without weakening its force, this is sufficient. 

2. Sam-Appeal and  Error .  
When a charge by the court to the jury is correct, if construed as a 

whole, apparent error in a part  thereof, taken disconnectedly, is not rerer- 
sible; and when a particular phase of the controversy has been omitted 
from the general charge, exception must have been talien upon the refusal 
of a proper prayer corering this phase before the omission will be consid- 
ered on appeal. 

3. Partnership, Scope-Contracts-Individual Liability-Trials-Evidence 
-Questions fo r  Jury.  

A partnership is not ordinarily bound by the contracts of a partner 
not within the scope of the objects of the partnership, for his own benefit, 
and -#here a firm of druggists, not dealing in coal, had ordered a car-load 
of coal in  Augnst, which it  had used and paid for, and there is evidence 
that  a member of the firm, on the firm's stationery and in the firm's name, 
had ordered for his own use a car of coal from the plaintiff for each of 
the months of September, October, November, and December, without the 
lrnowledge of the other partner, and of which neither he nor the partner- 
ship business received benefit, i t  is sufficient to sustain a verdict of the 
jury exonerating the other partner, and the firm, a s  such, from liability. 
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CIVIL ACTION tried before Ferguson,  J., and a jury, at January Term, 
1916, of CHEROKEE. 

Defendants were partners in the drug business and on 25 August, 
1910, bought one car-load of coal from the plaintiffs, who were coal deal- 

ers at Knoxville, Tenn. They paid the price of the same, which 
(647) was $71.05. When the coal was received by defendants, they used 

some of it at their homes and the rest was used in the stores. I n  
the months of September, October, November, and December of the same 
year plaintiff received orders, written on letter-heads of Fain & Howell, 
for one car-load in  each month, amounting in all to $414.26, on which 
$150 was paid, but it does not appear that any of this amount was paid 
by the defendants' firm, or A. A. Fain, and there is evidence tending to 
prove that a part of it, at  least, was paid by Howell. The balance 
claimed by the plaintiff is $264.26. There was evidence tending to show 
that A. A. Fain, one of the partners in the drug firm, knew nothing of 
the transactions in the months of September, October, November, and 
December, 1913, and there was further evidence from which the jury 
might reasonably infer that Howell was using the firm name in  ordering 
the coal in those months without any authority from the firm or his 
partner, A. A. Fain, and that neither the latter nor the firm received the 
coal, or any benefit therefrom, but that i t  was sold for the sole account 
of Howell, through one L. F. Beal, and that it was really an individual 
and not a partnership transaction, conducted by Howell in the firm's 
name, for his own benefit. There was also some e~ridence of the liability 
of the defendant A. A. Fain, as a partner, for the coal. 

The plaintiff requested that the following instructions be gis~en to the 
jury: 

1. That one partner has the right to bind the firm by his order for 
goods, even though they may be of different kinds from the goods usu- 
ally dealt in by the firm. 

2. That the plaintiff has the right to rely .upon the defendants' letter- 
head and the signature of the firm to the letter as evidence that the mem- 
bers of the firm bona jide made the order and were bound thereby. 

The letter-heads showed that Fain & Howell was a drug firm. 
These prayers of the plaintiff will be considered in the opinion. Judg- 

ment by default was entered against W. E. Howell. 
The jury rendered a verdict for the defendant A. A. Fain, and from 

the judgment thereon the plaintiff appealed. 

M.  W .  Bell  for p l a i n t i f .  
Dillard & Hi l l ,  0. L. Anderson ,  and J .  D. iVallonee for defendants .  
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COAL Co. v. FAIS. 

WALKER, J., after stating the case: The instructions requested by 
the plaintiff were substantially g i ~ ~ e n  by the court, and more strongly in 
plaintiff's favor than if the language of the prayers had been adopted. 
I t  is not necessary that the court should use the words of the prayer, 
and an instruction, in answer to a request, is sufficiently responsive if 
i t  contains the substance of it, and does not weaken its force. Baker v.  
R. R., 144 K. C., 36; Marcom 1'. R. R., 165 K. C., 259. There is 
another rule in regard to instructions of the court, that they are (648) 
to be construed as a whole. "We are not permitted to select de- 
tached portions of the charge, even if in themselves subject to criticism, 
and assign error to them, when, if considered with the other parts of the 
charge, they are readily explained and the charge in its entirety appears 
to be correct. Each portion of the charge must be construed with refer- 
ence to what precedes and follows it, and this is the only reasonable 
rule to adopt." Kornegay c. R. R., 154 K. C., 392; I n  re Drainage 
District, 162 N. C., 127. I t  also is a familiar rule that if a party de- 
sires a more particular charge on any given question, or to present by 
an  instruction any special phase of the case arising upon the evidence, 
he should bring the matter to the attention of the court by a special in- 
struction. Simmons v. Da~tenport, 140 N. C., 407; Gay ?;. ~llitchell, 
146 N. C., 509. 

We are sure that the jury under the evidence and instructions of the 
court have reached the right conclusion upon the legal merits of the 
case. They have evidently found, considering the evidence and the 
charge, that the contract for the purchase of the car-loads of coal, for 
the price of which this action was brought, was not that of the firm of 
Fain & Howell, but the sole contract of the defendant Howell, and judg- 
ment has been rendered against him, as he did not contest the plaintiff's 
right to a recovery against himself. 

A car-load of coal had been purchased by the firm in August, 1910, 
for the private consumption of the partners and the firm, and not for 
resale. The partnership had not gone outside its usual and regular line 
of business as a drug firm to engage in the purchase and sale of coal. 
They bought the car-load just as any other private consumer would buy 
one for his own use, and not for the purpose of selling it and making a 
profit. The plaintiff, by the letter-heads, must have known that Fain & 
Howell were conducting a drug and not a coal business, and they would 
hardly need such a large quantity of coal for such a purpose. At any 
rate, the jury could take this view of the matter, and it seems that they 
did so. There is really no evidence that Fain profited in the least by 
the purchase of the coal, which mas made by Howell for the sole benefit 
of himself or the joint benefit of himself and L. F. Beal, nor does it 
appear that Fain or the firm of Fain & Howell used any of the coal or 
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received any benefit therefrom. There was no express authority given 
to Howell to buy the coal. 

Mr.  George in his work on Partncrship (1897), p. 213, tlnls states the 
principle as t o  the liability of a partnership for the acts of a menrbcr of 
the firm done under an implictl authorization: "Pr ima  fucic, a partner 
has implied authority to bind the firm by any act necessary for carrying 
on the business in  the ordinary manner. Unlcss limitcd by aqrermcnt 
between the partners, this implied authority is actual; when it is so lim- 

ited, such authority is  only apparent. A partner has power to 
(649) bind the firm by any  act within his express o r  implied authority, 

either actual or only apparcnt, provided the person with whom he  
deals acts b o m  fidc, and without notice of the limitation of his author- 
ity." Winsh* 11. Rank, 5 Pcters (U. s . ) ,  529, 560; I r w i n  v.  Williar, 
110 U .  S., 499. Chief drtstirc Mnrshall in the W i n s h i p  ruse state., the 
general rules relating to the liability of a partnership for acts of the 
partners with his usual forcc and acacuracy. 

The  implied authority of a single partner does not extend to irans- 
actions beyond the scope and objects of thc partnership. These lar?e 
and repeated orders for the shipment of coal arc not such as  arc ordi- 
narily made in the conduct of a drug business, as  ~ i s ~ l a l l y  carried on 
among the people generally, but the jury h a w  settled that question 
against thc plaintiff, and hc must bc satisfied with the judgment against 
the defendant, who was the real customer and as such solely responsible 
to it. 

N o  error. 

Cited: Webb v. Rosemond,  172 N.C. 851 (ha). 

N. R .  BROWN ET AM. r. IIENR'U BROWN IW n ~ s .  

1 .  Deeds and Conveyances-Unduc Influence-Fraud. 
IJndrre influence vhich will invalidate a paper-writing l)~irporting to be 

a deed need not necessarily consist in active fraud, and it is suficirnt if 
it  amounts to coercion proih~crd by persistent importunity, or by a sileut 
and controlling inflnerwe of a strong will over a weaker one, destroying 
free agency and cnusillf the testator to do what 11e ~vonltl not otherwise 
have done if left to hinisclf. 

2. SamcCircurnstantial Evidence-Trials-&uestions for aurg. 
IJndue influence over the mind of a trstator in making his deed may be 

inferred by the jury from a niirnber of facts, each of which standing alone 
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may have but little  eight, but taken collectively may satisfy a rational 
mind of its existence. 

3. Same-Confidential Relations-Presunlptions. 
I11 a snit to set aside a paper-writing, purporting to be the deed of the 

deceased, for undue influence, to  some of his heirs a t  law, there was evi- 
dence tending to show that the deceased conveyed the lands in question 
to two of his sons, who were lhing with him and had entire control and 
management of his business and property; that he was old and infirm, 
drank a great deal, and was generally in no condition to exercise sound 
judgment, and did not know what he was doing when he made the deed; 
that there was an inadequacy of consideration : Held, sufficient to raise a 
presumption of undue influence, and the issue should be submitted to the 
determination of the jury. 

,IFPEAL by plaintiffs from Harding, J., a t  March Term, 1915, (650) 
of YADKIK. 

Civil action, tried upon these issues : 
1. Did George W. Brown, deceased, have sufficient mental capacity 

to  execute the deed from George W. Brown and wife, Priscilla Brown, 
to  Mark Brown, dated 25 September, 1910, recorded i n  Book S, page 
260, at the time of the execution of said deed? Answer: ('Yes." 

2. Did George W. Brown, deceased, have sufficient mental capacity 
to  execute the deed from George W. Brown and wife, Priscilla Brown, 
to  Henry  Brown, dated 25 September, 1900, recorded in  Book S, page 
262, a t  the time of the execution of said deed? Answer: ('Yes." 

3. Did George W. Brown, deceased, h a ~ ~ e  sufficient mental capacity to 
execute the deed from George W. Brown and wife, Priscilla Brown, to 
Henry  Brown, G. B. Vestal, and T. W. Wagoner, dated 19 January,  
1903, recorded in  Book U, page 13, at the time of the execution of said 
deed ? Answer : "Yes." 

4. Did George W. Brown, deceased, have sufficient mental capacity to 
execute the deed from George W. Brown and wife, Priscilla Brown, 
X a r k  Brown and wife, J. D. Brown, to Henry  Brown, dated 27 March, 
1903, recorded in Book U, page 110, at the time of the execution of said 
deed? Snswer : "Yes." 

5 .  Was the execution of the deeds referred to above in  the first, sec- 
ond, third, and fourth issues by George W. Brown or either of them pro- 
cured by fraud, or the exercise of undue influence of the defendants, or 
of any of them, upon said George W. Brown? Answer: ('Xo." 

6. Did George W. Brown, die seized and possessed of any land not de- 
scribed in the deeds above referred to in  the first, second, third, and 
fourth issues? Ans'ver : ((XO)' (by consent of plaintiff and defendant). 

7. Did George W. Brown die seized and possessed of the land de- 
scribed in the complaint ? Answer : "NO." 
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From the judgment rendered, plaintiff appealed. 

A. E. Holtow, Benbow & H a n e s  for p la in t i f s .  
E. L. Gaither  for defendants.  

BROWN, J. This is an action for partition in which the defendants 
plead sole seizin. George W. Brown, during his lifetime, was seized and 
possessed of certain lands in the county of Yadkin, described in the 
deeds referred to in the issues. The plaintiffs and the defendants are 
his children and heirs at law. The defendants claim the lands by virtue 
of the said deeds, and the plaintiffs aver that the said deeds were ob- 
tained by fraud and undue influence of the defendants, and that the said 
George W. Brown did not have sufficient mental capacity to make a deed. 

There are a number of exceptions taken by the plaintiffs on the 
(651) trial which it is unnecessary to comment upon in view of the 

fact that there is to be another trial. 
The court instructed the jury that "There is no evidence that the exe- 

cution of the deeds in question by George W. Brown was procured by 
the fraud or the exercise of undue influence of any of the defendants 
upon the said George W. Brown, and you are, therefore, instructed to 
answer the fifth issue 'No.' " 

I n  this we think there was error, as in our opinion there is some evi- 
dence that the defendants, Mark and Henry Brown, procured the execu- 
tion of the deeds by the exercise of undue influence. This particular in- 
fluence, while in some cases denominated a fraudulent influence, does 
not necessarily require the proof of active fraud. I t  is really a coercion 
produced by importunity or by a silent and strong influence, which a 
strong will will often exercise over a weak one, and which influence can- 
not we11 be resisted. Endue influence is said to be that which destroys 
free agency and constrains one whose act is brought in judgment to do 
what he otherwise would not do if left to himself. 39 Cyc., p. 687. 

I t  is an influence which acts to the injury of the person who is swayed 
by it. Experience has shown that direct proof of undue or fraudulent 
influence is rarely obtainable, but inference from circumstances must de- 
termine it. Undue influence is generally proved by a number of facts, 
each of which standing alone may be of little weight, but, taken colIect- 
ively, may satisfy a rational mind of its existence. For a discussion on 
the subject, see Everett 's  Will, 153 N. C., 85. 

There is evidence in this case tending to prove that at the time of the 
execution of the deeds to the defendants, their father, George W. Brown, 
was a very old and infirm man; that he was of a'weak and unsound 
mind; that two of the defendants, Mark and Henry Brown, were living 
with him and had the entire control and management of his business 
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and property; that he drank a great deal and generally was in a condi- 
tion not to exercise sound judgment. There is also some evidence of 
inadequacy of consideration and that the defendants said the land did 
not cost them much, and also evidence tending to prove that George W. 
Brown did not know what he was doing when he made the deeds. 

These two sons occupied a very confidential relation towards their 
father, and there cannot be any doubt but that they had opportunity- 
whether i t  was taken advantage of or not-to procure from him these 
deeds for an inadequate consideration. 

I t  is very generally held, when a will or deed is executed through the 
intervention of a person occupying a confidential relation to the maker 
of the instrument, whereby such a person becomes a large beneficiary, 
the circumstances create a strong suspicion that undue influence has been 
exerted. Generally, evidence of power over a testator, especially of one 
of weak mind, or suffering from age and bodily infirmity, though 
not to such extent as to destroy testamentary capacity, has been (652) 
held to be sufficient to raise a presumption that ought to be made 
and overcome before a will is allowed to be established. Robinson v. 
Robimon, 203 Pa.  St., 403; Miller v. Miller, 187 Pa., 572; Boyd v. 
Boyd, 66 Pa., 283. 

Professor Wigmore says: "Where the grantee or other beneficiary of 
a deed or di l l  is a person who has maintained intimate relations with 
the grantor or testator, or has drafted or advised the terms of the instru- 
ment, a presumption of undue influence or of fraud on the part of the 
beneficiary has often been applied." Wigmore on Evidence, see. 2503. 

We think his Honor erred in withdrawing the consideration of the 
fifth issue from the jury. He should have submitted it upon the evi- 
dence for their determination under proper instructions. 

Xew trial. 

Cited: Plernmons v. Xurphey, 176 N.C. 677 (3c) ; In re  Will of Efird, 
195 N.C. 89 (2d). 

W. B. TILGHMAN v. SEABOARD A I R  LINE RAILWAY COMPANY. 

(Filed 31 May, 1916.) 

1. Evidence - Witnesses - Medical Experts - Text-books - Appeal and' 
Error. 

Where the plaintiff contends that he was suffering with locomotor ataxia 
as a result of an injury he alleged was negligently inflicted upon him by 
the defendant, and defendant's medical expert witnesses have testified 
that locomotor ataxia could not result from a wound or personal injury, 
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the testimony of one of these witnesses, brought out on cross-examination, 
that certain anthors in their works on the subject stated it could so result, 
is substantive testimony of the opinion of such anthors introduced with- 
out their oath and m-ithout subjecting them to cross-examination, and is 
reversible error. 

4. Same-Impeaching Evidence. 
While it is competent, under certain circnmstances, to imprach the 

testimony of a rnedical expert witness by asliing him, on cross-eaamina- 
tion, whether text-books from which he informed himself had not given 
contrary opinion to his own, this does not apply wherc the witness has 
not referred to the text-books on his direct examination, and the context 
is brought out as substantive evidence and is not confined by the court 
to the purpose of impeachment. 

C ~ a n r t ,  C .  J., dissenting. 

CIVIL ACTION tried before Connor, J., and a jury, at January Term, 
1 916, of WAKE. 

The plaintiff brought this action to recover damages for personal in- 
juries sustained i n  a collision on defendant's railroad near Granite, 
N. C., 19  November, 1913. At the time of the collision plaintiff was em- 

ployed as conductor on defendant's passenger train No. 84, run- 
(653)  ning from Columbia, S. C., to Richmond, Va., and this train 

collided with southbound train No. 81, running from Richmond, 
Va., to Columbia, S. C., and to points south of Columbia. 

At Norlina, N. C., on the trip north, the train in charge of plaintifl' 
as conductor (No. 54) stopped, and plaintiff received an order fixing a 
meeting point with southbound train No. 81, and alleged negligence in 
connection with this order is the basis of plaintiff's claim for damages. 

Plaintiff alleged, and offered evidence tending to prove, that his in- 
jury was due to the negligence of the defendant in ordering train No. 81  
to meet train No. 84 at  Granite, N. C., and train No. 84 to meet 
train No. 81 at. Qrandy, Va., and that the defendant was negligent in 
that it delivered to plaintiff a t  Norlina, N. C., a train order for the 
meeting of his train, No. 84, with train No. 81, "written in such form 
and manner that if the same was intended to refcr to any othcr meeting 
place than 'Grandy,' nevertheless, the same was so negligently written 
that thc word appcared to be 'Grandy'; and in that when the plaintiff 
wad his said order to the defendant bt~forcx 1ea.i-ing Norlina hc did so 
read it aloud in a plainly audible and distinct tone of mice, %randy,' 
the defendant negligently assented to and approved the said reading and 
pronunciation of the said 'Grandy7; and in that thereafter, and before 
the plaintiff's train reached the station, Granite, N. C., the defendant 
uegligcntly twice read the said train order to the plaintiff, and each 
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time read and pronounced the same in respect to the meeting place 
therein designated, 'Grandy.' " 

The defendant denied that the collision was in  any manner due to i ts  
negligence, and pleaded contributory negligence and assumption of risk 
as defenses. The fact of the collision was not denied, but it was con- 
tended by the defendant that the sole cause of the collision was the 
negligence of the plaintiff himself in failing to properly read the order 
given him, and in failing to stop at Granite, X. C. I t  appeared in evi- 
dence that plaintiff's train had passed the station at Granite, and was 
proceeding north to Grandy when the collision occurred. 

The plaintiff, W. B. Tilghman, testified that when he arrived a t  
Norlina, N. C., on the run from Columbia, S. C., to Richmond, Va., on 
the morning of the collision, the operator at Norlina, by the name of 
Watson, gave him an order to meet train No. 81 at  Grandy ; that Grandy 
is about 30 or 39 miles from Norlina, and Granite is a little over 7 
miles from Norlina ; that Granite is between Norlina and Grandy ; that 
when he got this order to meet train No. 81, engine 93, at Grandy, he 
read it to the operator and used the word "Grandy" distinctly, and the 
operator didn't say anything; that he had two copies of the order, and 
delivered one to Engineer Beckham, who read the order to him, and 
read the station '(Grandy"; that when the train passed Granite i t  was 
running between 50 and 60 miles an hour. 

"I read it to him first, and when I got to the m7ord Grandy, I (654) 
said, 'Meet where?' and he spelled it out, G-r-a-n-d-y, with the 
order in his hand. I said something to him about there being two sta- 
tions with the names somewhat similar. I don't exactly remember the 
words; it was something to this effect: I said, 'Bryant, I think it is 
liable to cause trouble having stations so near, so similar in names, so 
close together on the main line-names so similar as Grandy and Gran- 
ite'-something to that effect; I don't remember exactly. I had gome 
conversation with Mr. Bryant about Grandy and Granite. I did not 
inquire of him what the meeting point on the order was; I asked him to 
spell i t  out. The rules do not require the baggage master to read orders 
to the conductor-merely require that I should read the order to Mr. 
Bryant.'' 

The plaintiff's witness, J. T. Bryant, testified to the same effect. 
J. L. Watson, defendant's operator at Norlina, N. C., testified that 

he received the order offered in evidence by defendant over the telephone 
from the dispatcher on the morning of the collision; that the order was 
made in triplicate by the use of carbons; that he wrote it down as he 
received it over the telephone; that after he received this order, he 
spelled tlie name of the station over the telephone to the dispatcher a t  
Richmond, G-r-a-n-i-t-e, and that he again spelled it over the telephone, 
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after it was made complete by the signature of the conductor. He  
testified further that Conductor Tilghman read the order over to him, 
and read the meeting point as Granite. 

L. W. Perkins testified that he was operator for the defendant at  
La Crosse, Va.; that he was on the telephone line with the operator at  
Norlina, K. C., and dispatcher at  Richmond, Va., and heard the order 
given for train 81 to meet train 84 at  Granite, and that he heard the 
operator at  Xorlina spell the meeting place, "G-r-a-n-i-t-e"; that the 
same order was intended for him, to be given by him to the conductor 
of southbound train 81; that he copied it at the time and gave a copy 
to Shannonhouse, conductor on train 81. The copy of the order deliv- 
ered to Conductor Shannonhouse appears in the record as an exhibit, 
and shows the meeting point to be Granite. 

The defendant showed by the testimony of W. B. Carlyle, Walter 
Moore, J. R. Bissett, and W. L. Stanley that the copy of order offered 
in  evidence as Exhibit "A" was found on the body of Engineer Beckham 
after the collision. 

C. E. Matthews, one of the defendant's conductors ~ ~ 1 1 0  has been in 
the railroad service for fifteen years, testified that if a conductor has 
doubt about the meeting point fixed by his train order, it is his duty to 
stop at  the first station and have it corrected or straightened out and to 
satisfy himself that he was right; that when he reached one of the 

stations about which he was in  doubt, i t  would be his duty to stop. 
(655) W. P. Clements, a conductor of twenty-five years experience, 

testified: I t  is the duty of a conductor, in case of doubt, to take 
the safe side and run no risk. I f  a conductor should take an order fixing 
a meeting place, and he was in doubt about the meeting point, i t  would 
be his duty to stop immediately. If the conductor should reach one of 
the  points that created the doubt, it would be his duty to stop there and 
find-out. 

L. W. Renn, one of the defendant's conductors, testified that it was 
necessary for him to know the meeting point of trains 84 and 8 1  in 
handling his train at Norlina, and that on the morning of this collision, 
and before the collision occurred, he read the order addressed to con- 
ductor of train 84, and read the meeting point "Granite," and told the 
engineer that the meeting point was Granite, and this information was 
used in operating his train at Norlina. This was corroborated by Engi- 
neer Tudor. 

The plaintiff offered evidence tending to prove that he was suffering 
with locomotor ataxia, and that it mas caused by the injuries he received 
in the collision. 

The defendant introduced Dr. C. O'H. Laughinghouse and other 
medical experts, who testified that locomotor ataxia could not be caused 
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by trauma, a wound or an injury, and that the sole cause of this condi- 
tion was syphilis. 

On the cross-examination of Dr. Laughinghouse, the court permitted 
the following questions to be asked and answered over the objection of 
the defendant : 

Q. Have you read Strumpell? I t  is a book on locomotor ataxia. A. 
Yes. 

Q. Published in 19141 A. Not in 1914, no. 
Q. Have you read the 1912 edition? A. Yes. 
Q. I will ask you if he does not lay down trauma as a producing 

cause of locomotor ataxia? 
Q. I will ask you if Strumpell is not an authority on locomotor 

ataxia? A. He  is considered so; yes. 
Q. You consider him so? A. Yes. 
Q. I will ask you if Strumpell does not lay down trauma as one of the 

producing causes of locomotor ataxia? A .  I n  the 1913 edition my recol- 
lection is he does. 

Q. Have you read Osler? A. Yes. 
Q. What edition? A. Eighth, 1907. 
Q. I will ask you if he does not lay down trauma as one of the pro- 

ducing causes of locomotor ataxia? A. He  does. 
Q. He  is good authority? A. Yes. 
Q. Have you read Forsheimer? A. Yes. 
Q. I s  that good authority? A, Yes. 
Q. I will ask you if he does not lay down trauma as one of the ( 6 5 6 )  

producing causes of locomotor ataxia? A. He does, in  his 1909 
edition. 

Q. Does not he do it in his 1914 edition? A. I do not know. 
Q. I will ask you if each of these authors does not also state that a 

dormant condition of locomotor ataxia may be aggravated and brought 
into activity by traumatic injury? A. X y  recollection is that they do. 

Q. Do not Strumpell, Osler, and Forsheimer, each one of them, state 
in rare cases locomotor ataxia has been produced by trauma? A. They 
state i t  is said to have been produced by trauma; yes. 

The jury returned the following verdict : 
1. Was the plaintiff injured by the negligence of the defendant, as 

alleged in  the complaint? A. ('Yes." 
2. Did the plaintiff contribute to his injury by his own negligence, 

as alleged in the answer? A. "Yes." 
3. What damage, if any, is the plaintiff entitled to recover? A. 

"$14,833." 
Judgment was rendered in favor of the plaintiff, and the defendant 

appealed. 

727 
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Douglass d3 Douglass and R. N. S imms for plaintiff. 
Murray Allen for defendant. 

ALLEN, J. I t  is not to be expected that we should discuss all of the 
assignments of error, ninety-four in number, and it is not conceivable 
that a judge commissioned to hold the courts of the State should have 
committed so many errors in the trial of an action to recover damages 
for negligence. 

Much useless labor is imposed on counsel and the courts by the multi- 
plication of exceptions, and the practice would seem to be defensible 
only upon the ground that counsel do not feel confident that any excep- 
tion is well taken, but hope to form a chain strong enough to sustain a 
new trial. 

We have carefully examined the exceptions arising on the first and 
.second issues, and find no substantial error, but we are of opinion there 
was error in permitting the plaintiff to place before the jury on the 
cross-examination of Dr. Laughinghouse the opinions of three distin- 
guished experts, Strumpell, Osler, and Forsheimer, when these opinions 
had not been given under the sanction of an oath, and when the experts 
had not been subjected to a cross-examination. 

Mr. Chamberlayne in Modern Evidence, vol. 1, see. 859b, says: 
"Judicial administration views, therefore, with conspicuous apprehen- 
sion and suspicion the use, in dealing with the jury, of works of science 
containing a large proportion of statements resting upon incomplete ob- 

servation and moral evidence," and he speaks of this field of in- 
(657) vestigation as the ('fog-enshrouded, mirage-haunted house of the 

expert," the "battle-ground of theory," and the authorities in this 
State and elsewhere, except when allowed by statute, generally condemn 
the use of medical books in the trial of issues of fact, and if the book 
cannot be introduced to prove the opinion of the writer, the attempt to 
make the proof by examining a witness who has read the book simply 
subjects the evidence to the additional objection that the pa'rty must 
offer the best evidence, and that secondary evidence will not be admitted 
when the primary evidence is easily available. 

The question has been considered in this State in Melvin v. Easley, 
46 N. C., 386; H u f m a n  m. Click, 77 N. C., 55; Horah v. KWOX, 87 
N. C., 483; S. v. Rogers, 112 N. C., 874; Butlev I ! .  R .  R., 130 N. C., 15; 
Lynch v. Mfg. CO., 167 IT. C., 98. 

I n  H u f m a n  v. Click the Court says, in speaking of the use of 
medical books before the jury: "If the work is read, i t  must be to prove 
the truth of the facts contained i n  it, and the justness of the conclusions 
which the author draws from these facts. But if medicine is a science 
(and i t  claims to be such), i t  belongs to that class called 'inductive 
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science.' Such treatises are based on data constantly shifting with new 
discoveries and more accurate observation, so that what is considered 
a sound induction today becomes an unsound one tomorrow. The medi- 
cal work which was 'a standard' last year becomes obsolete this year. 
Even a second edition of the work of the same author is so changed by 
the subsequent discovery and grouping together of new facts that what 
appeared to be a logical deduction in the first edition becomes an un- 
sound one in  the next. So that the same author at one period may be 
cited against himself at  another. The authors of such works do not write 
under oath; the books themselves are therefore often speculative, some- 
times mere compilations, the lowest form of secondary evidence; and as 
the authors cannot be examined under oath, the authorities on which 
they rely cannot be investigated nor their process of reasoning be tested 
by cross-examination. Such writings are nothing more or less than 
hearsay proof of that which living witnesses could be produced to prove. 
Wharton Law Evidence, see. 665. "And in Lynch v. iVfg. Co., where 
the general question as to whether a17 medical authorities agreed on a 
certain point was admitted: "It is 1-ery generally recognized that ex- 
tracts from medical books are not admissible in evidence, and for the 
very sufficient reason that the author does not write under the sanctity 
of an oath and had not been subjected to cross-examination, and the 
decisions of this State are to the effect that statements from these books 
may not be presented as such in  the arguments of counsel nor introduced 
by means of questions put on cross-examination, as by reading an oppos- 
ing opinion from a text-book and asking the witness if it is true 
or not true, for this would have the effect of putting the state- (658) 
ment in  evidence, and thus accomplish by indirection what is ex- 
pressly forbidden, Butler ?;. R. R., 130 N. C., 15; Huffman, v. Click, 77 
N. C.,  5 5 ;  Xelvilz w. Easley, 46 N. C., 386; for, as said by Bynum, J., 
in Hufrnam's case: 'If this practice were allowed, many of our cases 
would soon come to be tried not on the sworn testimony of living wit- 
nesses, but upon publications not written under oath.' 

The principle, however, is not as exigent in case of cross-examination, 
and /( when a witness has testified as an expert, professing to have special 
training and knowledge from standard works of his profession, a general 
question of this kind may be allowed with a view of testing the value of 
his opinions." 

These decisions are sustained by the opinions of other courts and by 
the text writers generally. 

I n  Allen v. R. R., 212 Mass., 191, it was held on the triaI of an action 
of tort against a street railway company for personal injuries alleged 
to have been caused by a collision of cars, a medical expert, testifying 
for the defendant, could not be asked on cross-examination whether h e  
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was familiar with any authorities which said that a certain disease with 
which the plaintiff contended he was suffering as a result of the accident 
might come as a result of a blow, nor could he be asked questions about 
books written by persons other than himself. The Court said: "It 
hardly has been contended that the cross-examination of Dr. Baldwin 
was proper. The evidence thus obtained was plainly incompetent. I t  
comes under the settled rule that neither medical books, though of 
recognized authority, nor the opinions of medical experts, unless testified 
to by themselves as witnesses, can be received as evidence (citing a 
number of Massachusetts cases). That cross-examination was directed 
mainly to showing what the opinion of other medical authorities were 
as to the effect of the plaintiff's alleged injuries in causing the disease 
called diabetes mellitus." 

The Supreme Court of Michigan held that "It is error to read medical 
authorities to a witness on cross-examination." Foley u. R. R., 157 
Mich., 67. 

And again : "The only circumstances under which medical books can 
be read in  evidence are where the witness has based his opinion upon 
them and has referred to them as authority. The established rule is 
that i t  is incompetent to read from these books. This rule cannot be 
evaded on cross-examination." Hall v. Murdock, 114 Nich., 239. 

I n  Union Pacific Railway Co. 2%. Yates ,  79 Fed., 584, Thayer,  Circuit 
Judge ,  says: "The authorities, both English and American, are prac- 

tically unanimous in holding that medical books, even if they are 
(659) regarded as authoritative, cannot be read to the jury as inde- 

pendent evidence of the opinions and theories therein expressed 
or  advocated." 

Following this statement, Judge Thayer  gives the grounds for the 
exclusion of such books as evidence, and in  a long list of cases cites 
Melvin 7; .  Eadey ,  46 X. C., 386. 

I n  Chicago City Railway Co. c. Douglas, 104 Ill. App., 41, one of the 
expert witnesses for defendant, who had not referred to any medical 
books or author as authority for the opinion which he expressed, and 
who had not been asked about any such book or author, was asked on 
cross-examination the following questions : 

Q. Did you ever read any books on medicine or surgery that give 
blows and injuries as a cause for cystic tumors? A. "Yes." 

Q. There are a number of authors that give blows and injuries as the 
exciting cause of cystic tumors, are there not? 8. ('Yes." 

Q. But you are not in accord with these authors? A. "No, sir." 
I n  reversing the judgment for error in admitting this evidence, the 

Court says: "It would not have been competent for plaintiff's counsel 
to produce and read to the jury medical books; much less was it compe- 
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tent to attempt to prove the contents of such books by witnesses testi- 
fying solely from memory." 

('Medical works are not a'dmissible in  evidence. and. when not alluded 
to in direct examination, cannot be gotten before the jury, over objec- 
tion, on cross-examination; nor can this be done by indirection in 
.assuming their supposed teachings." 8. v. B l a c k b u r n ,  136 Iowa, 747. 

The opinion of an expert witness cannot be contradicted by showing 
on cross-examination what some author has said. Mitche l l  v. Leech,  
69 S. C., 413; R f i o l l  v. Bta te ,  55 Wis., 249. 

"when an 'expert has given an opinion and cited a treatise as his 
authority, the book cited may be offered in evidence by the adverse party 
as impeaching testimony. But unless the book is referred to on cross- 
examination i t  cannot be used for this purpose. I t  would be a mere 

A 

evasion of the general rule under discussion if counsel were allowed on 
cross-examination to read to the witness portions of such works, and to 
ask if he concurred in or differed from the opinion there expressed; 
hence this is not allowed." 3 Jones on Evidence (Blue Book), see. 579. 

Professor Wigmore says: '(It has been in some courts held that 
counsel on cross-examination may, for discrediting purpose, read a pro- 
fessional treatise as opposing the statement of an expert on the stand, 
or ask whether a contradictory opinion has been laid down by others. 
But this is generally repudiated." Wigmore on Evidence, vol. 3, see. 
1700, citing B u f l e r  v. R. R., 130 N.  C., 15. 

I t  will be observed that several of these authorities ( L y n c h  v. M f g .  
Qo., A l l en  v. R. R., Ch icago  C i t y  R a i l w a y  Co.  z l .  Douglas ,  8. v. 
Blackburn) meet the position taken by the plaintiff, that although (660) 
the book may not be introduced in evidence, it is competent on 
cross-examination to ask for the opinions of experts as contained in 
books, for the purpose of testing the witness. 

The law does not permit that to be done by indirection which cannot 
be done directly, and the fallacy in the position is in assuming that the 
unsworn declaration contained in a book is a test of the correctness of 
the opinion of a witness under oath. 

This evidence elicited from the witness on cross-examination was very 
important on the issue of damages, as one of the controverted questions 
on this issue was whether locomotor ataxia could be caused by the injury 
received in the collision, and the plaintiff had the benefit of the opinions 
of Strumpell, Osler, and Forsheimer, when under the law he was not 
entitled to them. 

The evidence was not restricted at the time of its introduction, nor in 
the charge, and if intended as a test of the knowledge of the expert, as 
now contended, i t  was before the jury as substantive evidence, and was 
of a character calculated to influence a finding upon perhaps the most 



IN THE SUPRENE COURT. ~ 1 7 r  

important element in the issue of damages, and that there was some con- 
trolling influence is apparent from the fact that the damages assessed 
at  the last trial are about twice as large as the amount awarded upon 
the first trial. 

There must, therefore, be a new trial;  and as upon the trial of the 
issue of damages under the Employers' Liability Act the parties would 
have the right to introduce all of the evidence bearing on the issues of 
negligence and contributory negligence, i t  would serve no good purpose 
on this record to restrict the new trial to a single issue. 

New trial. 

CLARK, C. J., concurring in part and dissenting in par t :  I concur 
with the opinion of the Court that there have been no errors committed 
on the first and second issues. but I cannot concur that there should 
be a' new trial on the third issue. 

The questions asked Dr. Laughinghouse on cross-examination, as t o  
the opinions set down in the text-books as the views of Drs. Strumpell, 
Osler, and Forsheimer, were not intended to put the views of those 
physicians in as substantive evidence, but merely to shake the credit to be 
given the testimony of Dr. Laughinghouse by proving by his own testi- 
mony that he differed from the text-books which he had studied. 

Rule 27 of this Court prescribes that it shall not "be ground of excep- 
tion that evidence competent for some purposes, but not for all, is ad- 
mitted generally, unless the appellant asks at  the time of its admission 
that its purpose shall be restricted.') This was not asked by the appel- 

lant on this occasion, but its counsel objected generally to the 
(661) competency of the testimony. I t  was competent for the purpose 

of testing the witness to show that he differed from the text-books 
which he had studied and from which he derived his professional edu- 
cation. I n  this view it was entirely competent, and in no wise infringes 
upon the rule that the testimony of experts cannot be read from the 
books as substantive testimony. There can be no doubt that the counsel 
for the plaintiff mas using this testimony simply for the purpose of 
shaking the credit to be given the testimony of the professional expert 
by showing that he differed from the standard authorities. The jury 
must have taken the same view. To them the names of Strumpell, Osler, 
and Forsheimer conveyed no particular weight, and they must have 
understood merely that the witness on the stand was differing from the 
views of other physiciahs whom his profession and the witness himself 
considered as authority. 

I t  was not necessary that the plaintiff's counsel should make this 
plainer than they did. Rule 27, just quoted, provides that such evidence, 
being competent for some purpose (i. e. ,  as impeaching testimony), was 
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properly admitted ('unless the appellant asks at  the time of its admis- 
sion that its purpose shall be restricted." This rule was adopted by 
this Court in consequence of many glaring instances of miscarriage 
of justice, in that appellants would take advantage of the fact that 
evidence competent for some purposes might not be competent for others. 
This Court thereupon adopted the common-sense rule that an appellant 
should not hereafter obtain a new trial upon such grounds unless at  the 
time of making the objection he should ask that the evidence be restricted 
by the court to the purpose for which i t  was competent. 

A trial is for the ascertainment of the truth of the matters in contro- 
versy, and its only object is to secure justice. I n  this case the plaintiff 
was seriously injured, and, he alleges, by the negligence of the defendant 
company. Two juries after long-drawn-out trials, in which the learning 
and the ability of numerous counsel on both sides have been brought to 
bear, have found that these allegations are true. On this appeal this 
Court has again determined that there was no error as to the verdict 
on thesq two issues. I t  is inconceivable that the verdict on the issue 
as to damages should have been materially affected by the fact that the 
views of three eminent physicians contained in the text-books studied by 
the witness on the stand should have differed from his to the extent that 
the jury should have accepted their views instead of his. The only effect 
of the difference would be that the jury would give possibly less weight 
to his opinion without being aware that the opinion of the other physi- 
cians had any especial weight per se. I t  is true that the views of phy- 
,sicians as published in the text-books are not substantive evidence, but 
the plaintiff's counsel did not offer them as such, and it is solely 
the  defendant's fault that if its counsel thought the testimony (662) 
would have that effect he did not ask the judge to restrict the 
testimony to the purpose for which it was competent-of contradicting 
or testing the witness on the stand and affecting the weight to be given to 
his testimony. 

I t  is not so important in ruling upon testimony that the judge should 
always be explicit, especially when not requested by the party objecting, 
as to the exact bearing of the testimony. The question is not as to a 
theoretical and precise observance of accurately dra'wn requirements, 
but whether substantial justice has been done by a judge and jury who 
understood the matters laid before them for their decision. 

I n  the English courts, while they hare rules as to evidence which are 
intended to be observed (and when they are not observed the court 
points out the error on appeal), it is rarely that an English court 
grants a new trial for an error in the admission or rejection of testi- 
mony, except the testimony was rejected and was not only competent, 
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but material. Kern trials are not there granted for the admission of 
testimony, nor for any theoretical error even in rejecting testimony. 

I t  seems to me that another trial, a third trial, should not be granted 
the defendant at great expense and hardship to the plaintiff, who long 
since was crippled and injured by the negligence of the defendant, as 
two juries have found, and when the only error alleged is that it was 
not made sufficiently plain to the jury that the views of certain eminent 
physicians laid down in the text-books were admitted merely as impeach- 
ing evidence and not as substantive evidence. I t  mag well be that the 
jury would not understand the difference between the two. Certainly 
the defendant's counsel did not ask that the court should instruct the 
jury as to the difference, and Rule 27, to pre~-ent just such miscarriage 
as this, provides that unless such instruction is asked an exception on 
that account is waived. 

As we said in Wilson 5 .  N f g .  Co., 120 S. C., 96 (often cited since, 
see Anno. Ed.) : "A trial is not a game of skill in  which the object is to 
catch the judge out on first base by an inadvertence or error," a9d whose 
result an umpire must rule out unless the rules of the game are in every 
respect strictly observed. But it is a serious and solemn determination 
of the rights of the parties, and justice should not be delayed by a con- 
troversy as to whether there has been an exact observance of require- 
ments, more or less theoretical, however admirable and logical those 
rules may be, when the result would not be affected. 

Cited: X. v. Summers, 173 N.C. 790 (2cc) ; Cons v. R. R., 201 N.C. 
160 (2c) ; 8. v. Lea., 203 N.C. 34 (c) ; Cole v. R. R., 211 N.C. 599 (c). 

(Filed 31 May, 1916.) 

1. Principal and Agent-Contracts-Implied Authority-General Agents. 
Where the evidence tends to show that the holder of most of the stock 

in an amusement corporation wired the agent of a theatrical troupe an 
offer at  a certain price per week, which was accepted, but in pursuance 
thereof the agent visited the town for the purpose of reducing the con- 
tract to writing, saw the manager of the place where he was to perform 
his engagement, and was referred to one held out by the corporation to b e  
its general manager, who drew the contract and instructed the manager 
to sign, and it was thus entered into by the parties, with a stipulation 
that it mas to terminate upon two weeks previous notice given by either 



N. C.] SPRING TERM, 1916. 

one thereof to the other : Held, under the principle that one is bound by 
the acts of his agent within the apparent scope of the latter's authority, 
the corporation was bound by the contract, and was responsible for the 
legal damages the troupe had sustained owing to the failure of the corpo- 
ration to give the required previous notice to terminate the contract. 

2. Principal and Agent-Contracts-Evidence-Knowledge-Ratification. 
Where the corporation, owner of places of amusement, has obtained an 

acceptance of its offer a t  a certain price per week from a theatrical troupe 
to give perfornlances in one of these places, and the troupe has thereafter 
entered into a written contract with one ostensibly the corporation's gen- 
eral agent, based upon the former's offer, but containing a provision for 
the termination of the contract upon two weeks previous notice by either 
party, the duration of the contract being otherwise indefinite, the per- 
formance by the troupe in corporation's place of entertainment for two 
weeks with its lmowledge, and evidence that i t  had endeavored to modify 
the agreement as to price the troupe was to have been paid, is evidence 
that the corporation knew of the stipulation as to the previous notice each 
was to give the other to terminate the contract, and of its ratification of 
the contract made in its behalf. 

APPEAL by defendants from Long, J., at October Term, 1916, of 
BUNCOMBE. 

Civil action tried upon these issues : 
1. Did E. A. Ludette have authority from the defendants to execute 

the paper-writing set out i n  the complaint? A n s ~ e r  : "Yes." 
2. Are the defendants indebted to the plaintiffs, and if so, in what 

amount ? Answer : "Yes, $650." 
From the judgment rendered, the defendants appealed. 

X a r k  W.  Brown for p la in t i f s .  
Lee & Ford for defendants. 

B ~ o w a ,  J. This action is brought to recover upon a written contract 
alleged to have been entered into by plaintiffs and defendants. Under 
the terms of the contract plaintiffs agreed to furnish a full acting 
company a t  the Majestic Theater, a place of amusement in the (664) 
city of Asheville conducted by the defendants. The Amusement 
Company is  a corporation under the control of the defendant S. A. 
Lynch, who owns most of the stock. H e  and the corporation operate the 
theater. 

Under the contract defendants agreed to pay plaintiffs $325 per ~ ~ e e k  
for each week of the engagement, which was indefinite as to duration, 
but  to be terminated only by two weeks written notice by either party. 

The plaintiffs arrived in  Asheville with their company in due season 
and commenced to play their engagement. 
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I t  is not denied that they were performing the contract in all respects 
upon their part, when at the end of two weeks, without giving the notice 
required by the contract, defendant Lynch summarily put an end to the 
engagement and directed plaintiffs to remove their company and its 
belongings from the theater building, which mas done. 

At the close of the evidence the court overruled the motion to nonsuit. 
The contention of the defendants is that they are not bound by the con- 
tract. The evidence tends to prore that defendant Lynch wired plain- 
tiffs, offering $325 per week, and defendants replied that the terms were 
acceptable. Ward, the advance agent of the plaintiff, arrived in Ashe- 
ville, saw Ludette, manager of the Majestic Theater, and asked him who 
was going to fix up the contract with him. Ludette replied that it would 
be done by Henery, the general manager of the Majestic Amusement 
Company, also general agent of the defendant Lynch and the general 
manager of the Lynch enterprises. The contract was drawn in the office 
of the defendants by Ludette and turned over by him to Henery to see 
if it was all right, and see if Ludette must sign it. Henery looked over 

. the contract, which was in duplicate, struck out certain provisions and 
told Ludette to sign it "E. A. Ludette, Ngr.," which was done. After 
that Ludette notified plaintiffs by wire. Plaintiffs would not go without 
a written contract, and received the contract before leaving for Asheville. 
Plaintiffs opened their engagement at  the theater the following Monday 
and continued their performances for two weeks. The middle of the 
second week Lynch proposed that he and plaintiffs divide the box re- 
ceipts in lieu of the weekly guarantee and told defendant that otherwise 
they would have to close up on the following Saturday night. On 
Saturday night plaintiffs requested that their baggage stay in the theater 
overnight. Henery and Ludette agreed, provided plaintiffs would release 
defendants from the written contract. Plaintiffs refused to sign the 
release, and the baggage was put out of the house under orders of 
Henery. For two weeks thereafter plaintiffs were unable to find any 
work. 

Defendant Lynch testified that during the first meek of plaintiff's en- 
gagement he agreed with them to allow them to work the second 

(665) week, provided plaintiffs would make no claim under the contract; 
and that plaintiffs continued during the second week upon that 

understanding. Plaintiffs denied that such an agreement was ever en- 
tered into. Their version seems to have been accepted by the jury. 

The evidence tends to prove that Ludette was the manager of the 
Asheville Theater, and had before signed contracts for that theater by 
Lynch's authority. Henery was the general manager of all of Lynch's 
enterprises, which are extensive and embraced many theaters. The evi- 
dence shows that Henery was the general agent of the defendant and 
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was so held out to the public by them. He  exercised all the powers and 
performed all the duties generally incident to the position of a general 
agent, with the knowledge of defendants and presumably by their author- 
ity. He  supervised the preparation and execution of the contract with 
plaintiffs, and directed Ludette to sign it on behalf of defendants. The 
contract embodied the offer Lynch himself had made by wire; but as no 
time limit had been fixed, it was mutually agreed that the engagement 
should be terminated only upon two weeks written notice. This provi- 
sion was inserted with Henery's consent and was equally advantageous 
to both parties, as well as practically necessary in a cont~act  without 
a definite limit to its duration. The act of Henery in reducing the 
contract to writing was well within the apparent authority of a general 
manager, especially of theatrical enterprises. Henery did not transcend 
the powers usually conferred upon and exercised by a general agent. 
I f  there were any limitations upon such powers in his case, they had 
not been made known and plaintiffs were ignorant of them. The terms 
of the contract were not unusual, or such as to put plaintiffs upon 
inquiry as to the extent of Henery's authority, and the two weeks notice 
required for its termination was of mutual benefit to both. Under such 
circumstances the law holds the principal liable for the act of the 
general agent. 

"The principal is bound by all the acts of his agent within the scope 
of the authority which he holds him out to the world to possess, although 
he may have given him more limited private instructions, unknown to 
the persons dealing with him; and this is founded on the doctrine that 
where one of two persons must suffer by the act of a third person, he 
who has held that person out as worthy of trust and confidence, and as 
having authority in the matter, shall be bound by it." Carmichael v.  
Buck, 10 Rich. Law, 332 (70 Am. Dec., 226) ; Story on Agency, see. 127. 

Where a person by words or conduct represents or permits it to be 
represented that another person is his agent, he will be estopped to deny 
the agency as against third persons who have dealt, on the faith of such 
representation, with the person so held out as agent, even if no agency 
existed in fact." Trollinger v. Fleer, 157 N. C., 81; Mefzger v. White- 
hursf ,  147 N. C., 171. 

These cases fairly illustrate this doctrine and define its limits. (666) 
They are quoted in the opinion of Jusfice Walker in Latlznrn v. 
Field, 163 N.  C., 360, where the subject is fully discussed. The same 
principle is stated by Justice Hoke in Powell 11. Lumber Co., 168 N. C., 
635 : "A general agent is said to be one who is authorized to act for his 
principal in all matters concerning a particular business or employment 
of a particular nature. Tiffany on Sgency, p. 191. And it is the recog- 
nized rule that such an agent may usually bind his principal as to all acts 
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within the scope of his agency, including not only the authority actually 
conferred, but such as is usually 'cwnfided to an agmt emp1oyc.d to 
transact business which is given him to do,' and it is held that, as to third 
persons, this real and apparent authority is one and the same, and may 
not be restricted by special or private instructions of the principal unless 
the limitations sought to be placed upon it are known to such persons 
or the act or power in question is of such an unusual character as to 
put a man of reasonable busincss prudence upon inquiry as to the exist- 
ence of the particular authority claimed." See, also, (:oodinq 1 % .  Moore, 
150 N. C., 198; Bfephms 11. Lumber Go., 160 N. C., 107. 

Furthermore, there is evidence tending to prove a ratification of the 
contract by defendant Lynch. He kncw the plaintiffs were fulfilling 
their engagement, and permitted thein to contintie without interruption 
for a week and a half. During thc first week the attendance was very 
large, but fell off during the second week. I t  was not till then that he 
notified plaintiffs they must abandori the contract and play on a percent- 
age basis or leave at  the ?nd of that week, which was then half spent. 
Lymh is not only presumed by law to have knowledge of the contract 
under which plaintiffs playing in his theater, hut his acts show 
that he had actual knowlcdge of it. I f  the evidence of plaintiffs is to be 
believed, he endeavored to persuade plaintiffs to rescind the contract 
and play on a percentage basis, and, failing in that, to compel them to 
do so under threat of expulsion from the theater. 

Taking the evidence as a whole, we hare no doubt that his Honor 
properly denicd the motion to nonsuit and correctly submitted the matter 
to the jury upon the issues. The exceptions to the evidence and to the 
charge have been considered, and in our opinion are without merit and 
need not be discussed. 

No error. 

C i i ~ d :  Perguson, 11. Amus~menf (lo., 191 N.C. 328 ( l c )  ; B a n k  11. 

Rklrif, 198 N.C. 593 ( l c )  ; Barrow 7,. K a ~ r o ~ o ,  220 N.C. 78 ( l c ) .  

H. F. A1)ICIiES v. JOHN C. DREWRY. 

(Filed 31 May, 1916.) 

1. Appeal and Error-Agreement-Facts Found by tlie CourtEvidence. 
The facts found by the court, by agreement of tlie parties, and supported 
by the pvidericse, are conclusive on appeal. 
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2. Contracts-Insurance-Renewal Commissions-Accord and Satisfaction. 
The soliciting agent brings his action against the general agent of a 

life insurance company to recover upon a personal parol contract, 1 per 
cent renewal commission upon premiums of insurance written by him, for 
the life of the general agent (or the period of his connection with the com- 
pany), in addition to what the latter was authorized to pay under his con- 
tract with the company. The court found the facts under a n  agreement 
between the parties, and his conclusions of law, based thereupon, a s  to cer- 
tain modifications of several written contracts between the parties, and 
that the parol contract had been annulled by an accord and satisfaction, 
are  sustained on appeal. 

3. Contracts - Written Letters - Statute of F'rauds-Ambiguity-Par01 
Evidence. 

A soliciting agent sued the general agent of a life insurance company 
upon a parol contract wherein, i t  was alleged, the general agent had agreed 
to allow him a n  extra commission of 1 per cent upon renewal premiums, 
for the life of the general agent (or the period of his connection with the 
company). A letter written by the defendant to the plaintiff, stating that  
he mould allow 1 per cent commission, as stated in the contract, to con- 
tinue as  long as  the policies remained in force and the writer continued 
with the company, and that  he would not offer plaintiff further induce- 
ments than allowed him by his contract with the company, and i t  appears 
that the company did not permit him to pay the 1 per cent renewals 
claimed: Held,  the letter is not such a writing as  to exclude parol evi- 
dence of the alleged parol contract sued on, it  being in no sense contractual 
in its terms, and, besides, too ambiguous to be complete in itself. 

CIVIL BCTIOK, t r ied before Webb, J., a t  J a n u a r y  Term, 1915, of 
BUNCOMBE. 

T h e  action was instituted b y  plaintiff, w h o  h a d  been a n  agent of t h e  
N e w  Jersey  M u t u a l  Life  Insurance  Company, against J o h n  C. D r e ~ v r y ,  
a general  agent  of the company, t o  recover fees and  commissions to  the  
amount, i n  the  aggregate, of $1,416.20, alleged to be due f rom defendant 
t o  plaintiff b y  reason of a special contract between them, a n  oral  con- 
t r a c t  whereby, as  plaintiff claimed, defendant personally was  to p a y  
plaintiff cer tain renewal commissions f o r  and  dur ing  the  life of the  
defendant, etc. ; th i s  claim being i n  addition t o  and  i n  excess of fees a n d  
commissions due according t o  the  wri t ten contracts of the  parties. 

Defendant  denied t h a t  he  h a d  made  a n y  binding agreement to  p a y  t h e  
commissions, a s  claimed, bu t  contended t h a t  his  only obligation was i n  
t h e  wri t ten contracts made  wi th  the  approval  of t h e  company, 
whereby plaintiff's r igh t  to  commissions on renewals was re- (668) 
stricted to  n i n e  years, a n d  t h a t  defendant h a d  paid plaintiff a n y  
a n d  al l  amounts  t h a t  were due  h i m  on the  contracts existent between 
them. 
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A jury trial was formally waived by the parties and the qnestions 
a t  issue were submitted to the court under agreement in part as follows : 

"It is stipulated and agreed by the parties in the above entitled cause 
that a trial by jury of all questions or issues of fact is hereby waived 
with the assent of the court, and that the presiding judge shall try all 
issues or questions of fact arising in said cause, and that his findings 
thereon shall have the same force and effect as the verdict of a jury, and 
he shall find and report all conclusions of law applicable to his findings 
of fact therein, and the same shall be embodied in his judgment." 

That,. pursuant to said agreement, his Honor heard the evidence and 
made disposition of the questions of law and fact involved in the con- 
troversy and embodied the same in his judgment, as follows : 

This cause coming on to be heard at the January term of the Superior 
Court, and a jury trial being waived, and it being agreed, by consent 
of all parties hereto, that the court shall find the facts in the case as well 
as applying the law, and the cause being heard, the court finds the fol- 
lowing facts : 

1. That H. F. Adickes rendered the service alleged from April, 1901, 
to 1 January, 1907, but that said services were not rendered under a 
quantum rneruit or oral agreement, but were rendered under a written 
agreement between John C. Drewry and H. F. Bdickcs, which was 
approved by the Mutual Benefit Life Insurance Company, the common 
employer for whom each worked. 

2. That the written agreement dated 10 April, 1901, did not embrace 
the entire contract, but the terms of the supplemental agreement (which 
was redrawn two or three times), as appears from the evidence, were 
finally agreed upon between the parties and approved 26 May, 1902. 

3. That there was a new contract drawn between the parties under 
date of 10 August, 1903, by which the drawing allowance to H. F. 
Adickes was increased from $100 to $125, and the additional 1 per cent 
on the nine renewal commissions allowed to H .  F. Adickes; that this 
agreement was submitted to Col. Le-Gage Pratt, superintendent of agen- 
cies of the Mutual Benefit Life Insurance Company, and approved by him. 

4. That a new contract was drawn and entered into between the par- 
ties, dated 1 July, 1905, whereby the drawing amount was increased 
from $125 to $150 and the additional 1 per cent allowed 10 August, 1903, 
was canceled, and the contract dated 10 April, 1901, was expressly 
canceled. 

5. That H. F. Sdickes terminated his agreement with John C. Drewry 
as of 1 January, 1901, and a full settlement was arranged between 

them by E. W. Wiles. 
(669) 6, That the letter dated 25 March, 1903, was not a contract nor 

an affirmance of any previous oral contract, but, as the court con- 
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strues it, was a letter written by J. C. Drewry to H. F. Adickes in ex- 
planation of the contract. I t  limits itself by the following language: 
"You understand, and I so stated to you, that I could not guarantee to 
you, or hold out to you any inducements in  the way of renewals, which 
are not guaranteed to me under my contract with the company. I would 
not undertake to offer any inducements further than those which are 
given me under my own contract with the company itself." The court 
finds that this letter was never submitted to or approved by the Mutual 
Benefit Life Insurance Company. 

7. That the contract of John C. Drewry with the Mutual Benefit Life 
Insurance Company limited his renewals to nine renewal commissions, 
which were guaranteed to him. 

8. That the contract of J. C. Drewry then provided for the company 
allowing a collecting fee of 4 per cent, which has since been reduced to 2 
per cent, which was to defray the expenses of carrying on the State 
agency, and out of which he had to pay postage and clerk hire in the 
State agency. Further, the contract provided that the collecting fee 
might be modified or terminated on the company giving thirty days 
notice. 

9. That H. F. Adickes rendered the services he did under distinct 
written agreements, and not under a quantum rneruit or any oral agree- 
ment between H. F. Adickes and J. C. Drewry. 

10. That in  May, 1911, more than three years after the contracts be- 
tween the parties had terminated, as shown by the receipt of 4 August, 
1908, there were negotiations between H. F. Adickes and J. C. Drewry 
a t  Raleigh, and by letters between them, in which Drewry called atten- 
tion to the fact that Adickes' renewal interest was then at its highest, 
and would begin to decrease very materially in the course of a year or 
two. I n  the letter of 29 June, 1911, Drewry used this language to 
Adickes: ('While I think, as I stated to you, that your renewal interest 
will amount to $2,500 this year, it will not amount to so much the year 
following, because your renewal interest will begin to diminish very ma- 
terially now in the course of a year or two. A part of your renewal 
business terminated last year, but that was only on the Virginia busi- 
ness and the small amount of business written in 1901, the first year we 
returned to North Carolina. After next year your renewal interest on 
all business written in 1902 will terminate and in the course of three or 
four years your renewal interest will be considerably less than now. Be- 
sides, we do not know what emergency may arise to terminate a large 
volume of the business; so for these reasons you will notice I have 
changed the wording of the notes you sent me." That i n  the letter 
of 29 June, 1911, was inclosed two promissory notes, one for (670) 
$2,000, due January, 1912, and the other for $2,500, due 1 Sep- 
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tember, 1912, both of which H. F. Adickes accepted and discounted a t  
the Wachovia Ranking and Trust Company, which notes were paid by 
J. C. Drewry according to their tenor. 

11. That 11. F. Adickes did not assert any claim under the letter of 
25 March, 1903, until after the receipt and discounting of the two notes 
of J. C. ])rewry, of $2,000 and $2,500, each for a period of about eight 
years, and he did not offer to return the notes which he had received on 
the basis of that settlement. 

12. That the rules of thc Mutual Benefit Life Insurance Company, 
the common employer of J. C. Drewry and H. 3'. Adickes, providcd that 
all agreements between agents respecting thc company's business should 
bc submitted to and approved by the company before they rhould be 
binding. 

The court has given this case very careful consideration, and it has 
been a rather perplexing case for the court to deal with, and the court is 
of the opinion that Mr. Adickes is and has been sincere in hi? conten- 
tions, but the court, from all the evidence in the c a s ~ ,  and the exhibits 
filed, cannot bring its mind to the conclusion that Drewry entered into 
or intended to enter into an oral agreement with Mr. Adickes to give 
him 1 per cent on all renewals as long as claimed by Mr. Adickes ; and 
hence the court finds as a fact that Mr. Adickes p~rformed the services, 
which he did perform, under written contracts as heretofore refwred to, 
and that no oral contract was entered into between Drewry and Adickcs, 
as claimed by Adickes. 

COhTCLTJ8IONS O F  LAW. 

I. That the services rendered by H. F. Adickes were not under a 
q~sanfum meriut, nor oral contract, but where under the written contract 
of 10 April, 1901, as modified by supplements thereto and new agree- 
ments in writing, such as were made in accordance with the rules of the 
company. 

2. That the agrcement of 10 August, 1903, allowing the additional 1 
per cent on the nine renewals and increasing the drawing allowance from 
$100 to $125 per month, superseded the provision as to the compensation 
in  the agreement of 10 April, 1901, and in supplement thereto, so far  as 
they might conflict. 

3. That the agrcement dated 1 July, 1905, annulling the extra 1 per 
cent, and especially canceling the agreement dated 10 April, 1901, an- 
nulled all previous agreements and settled all differences between the 
parties, and was in accord and satisfaction of the same. 

4. That the letter of 25 March, 1903, was an explanation of and dc- 
pendent upon the agreement dated 10 April, 1901, which was ap- 

(671) proved 21 April, 1901, and the concellation of the original agree- 
ment by the making of new contracts dated 10 August, 1903, and 
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1 July, 1905, which canceled by name the contract of 10 April, 1901, 
canceled any supplement thereto, though the same might not be called 
by name. 

I t  is therefore considered, adjudged, ordered, and decreed by the court 
that the plaintiff is not entitled to recover anything in this action, and 
the defendant's motion to nonsuit, made at  the close of all the evidence, 
is allowed, and this action is dismissed; and the defendant will recover 
of the plaintiffs the cost of this action to be taxed by the clerk. 

JAMES L. WEBB, 
Judge Presiding. 

To the foregoing judgment the plaintiff excepts and appeals to the Su- 
preme Court. Notice of appeal waived. Appeal bond fixed at $50. 

WEBB, J. 

Bourne, Parker & Morrison, T .  F. Daz'idson, crnd R. E. Louglzran for 
$asintiff. 

A. B. Andrew, Martin, Rollins & Wright for defendant. 

HOKE, J. There is evidence to support his Honor's findings of fact, 
which makes them as binding as a verdict of the jury thereon. Stokes 
v. Cogdell, 153 X. C., 181; Branton v. O'Briant, 93 N. C., 99. His con- 
clusions of law are correctly made, and we see no reason for disturbing 
the judgment which has been rendered in the case. 

I t  is chiefly urged for error that defendant is estopped from resisting 
plaintiff's claims for indefinite renewals by reason of a letter, dated 
25 March, 1903, of defendant to plaintiff, introduced in evidence and 
appearing on page 45 of the record, as follows: 

"In further explanation of our contract of 10 April, 1901, I wish to 
state that i t  is my purpose to allow your renewal interest of 1 per cent, 
as stated in the contract, to continue as long as the policies remain in 
force and I remain with the Mutual Benefit. Of course, you understand 
that at my death my contract with the company would terminate and 
my renewal interest would only continue for the period of years as 
stated in my contract with the company, and your interest in renewals 
would have to terminate necessarily, in the same manner and at the same 
time as my contract with the company. You understand, and I so stated 
to you, that I could not guarantee to you or hold out to you any induce- 
ments in the way of renewals which are not guaranteed to me under my 
contract with the company. I would not undertake to offer any induce- 
ments further than those which are given me under my contract with 
the company itself." The position being, as we understand it, that this 
letter contains written acknowledgment of plaintiff's claim for indefinite 
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renewals, and that it is not permissible for defendant to maintain 
(6'72) the contrary by parol evidence. But we do not concur in this 

view. Even if the letter were in terms conclusive, i t  is not and 
does not purport to be the contract between the parties on which plaintiff 
sues, and which was entered into, if at  all, two years before. I t  is only 
a statement of defendant's then recollection of the contract ; in writing, 
i t  is true, but in no sense contractual within the meaning of the prin- 
ciple which forbids the introduction of parol evidence in contradiction of 
written agreements. But the letter itself is not conclusivc in  its terms, 
for, while in  the first part of i t  there seems to be an admission of plain- 
tiff's claim for renewals to the death of dcfcndant or while he remains 
with the company, there is the restriction that defendant could not guar- 
antee to plaintiff or hold out to him any inducements in the way of re- 
newals which are not guaranteed to defendant under his contract with 
the company; that defendant could not undertake to offer any induce- 
ments further than those given defendant under his contract with the 
company itself, etc. It was proved that defendant's commissions on 
renewals were limited to the nine years, so that, even if the letter was 
intended to be contractual in charactcr, it is so far ambiguous that 
parol evidence would have to be resorted to in  order to arrive at  its 
true significance. 

Having given the facts in evidence our most careful consideration, 
we are of opinion that the controversy has been properly disposed of on 
its merits and the judgment in defendant's favor should be affirmed. 

ilffirmed. 

Cited: McGeorge v. Nicola, 1'73 N.C. '709 ( Ic) .  

R. P. VOGH v. F. C. GEER COMPANY, WELLS BROTHERS 
COMPANY, ET ALS. 

(Filed 24 May, 1916.) 

1. Contracts-Independent Contractor. 
Where a contractor for the erection of a five-story building enters into 

a contract with another to construct all the steel and iron work for the 
building, employing his own artisans and having entire charge of the 
steel and iron works to be constructed in accordance with the plans and 
specifications of the architect, the latter is an independent contractor 
and not an employee of the former. 



N. C.] SPRING TERM, 1916. 

2. Same-Contractor Furnishing Implements. 
The relation of independent contractor for the iron and steel work in a 

building is not affected by the fact that  the subcontractor had agreed 
with the original contractors that  the latter would allow him the nse of a 
guy derrick and engine and plank necessary to be used in the erection of 
the iron and steel work, to be kept in good condition and returned 
accordingly, the repairs or replacements to be done at the cost and risk 
of the st~bcontractor, who assumed all responsibility in the operation tmtl 
use of' this equipment and plank. 

3. Cont~+acts-Xndependent Contractor-Negligence-Liabilit j-Danger011~ 
Work. 

The rule that work intrinsically dangerous iuay not be let out by inde- 
pendent contract so as  to avoid responsibility for c.onseqnences does not 
ordinarily apply to the collateral negligence of the contractor; and where 
the steel and iron work of a bnilding is to br erected by a n  independmt 
contractor, and an employee of the latter is injured by the breakir~g of a 
l~lank fnrnished for him to stand on while a t  norli, caused by an irnger- 
fection or knot hole in the plank, neither thc owner nor his contractor is 
held responsible for the sole negligence of the subcontractor, if established. 

4. Contracts - Independcnt Contractor-Negligence-I~angrrous Work- 
Jniplrments-Inspection-Trials-Instructions. 

A contractor to erect a five-story building let out, by independent con- 
tract, the steel and iron work therein, and while an employee of the in- 
dependent contractor was a t  work, standing on a defective plank fur- 
nished for the purpose, the plank broke and he fell and received the injury 
conlplxined of, and bronght his action against the original contractor for 
his consrqnent damages. There was evidence tending to show that  these 
plank were furnished a t  the request of the independent contractor on the 
order of the contractor upon a reliable manufacturing plant ;  that  they 
were of average grade and quality ; that  i t  was the duty of the independ- 
ent contractor to have inspected them, and the privilege of the plaintiff 
to have done so under the rules of a n  association of which he was a mem- 
ber, and that he helped to place the plank which caused his injury: Held,  
a n  instrnction to the jury was reversible error which made the liability 
of the defendant contractor to depend solely upon his care in inspecting 
the plank, leaving out of consideration the duty of the independent con- 
tractor and the plaintiff to have done so. 

5. Same--Fellow-servant Act-Assumption of Risks. 

In  this action to recover damages by a n  employee of a n  independent 
contractor. brought against the original contractor, the defendant's lia- 
bility being dependent upon the question of whether the duty of inspecting 
certain defective plank had properly been observed by thc independent 
contractor of the plaintiff, i t  is Held, the doctrine of the fellow-servant 
act  and of assumption of risks do not arise. 

Hom:, J., concurs in the result. 

CLARK, C. J., dissents. 
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( 6 7 3 )  CIVIL ACTION, tried before Devin, J., at January Term, 1916, 
of DURHAM, upon these issues: 

1. Was the plaintiff injured by the negligence of the defendant, Wells 
Brothers Company of New York, as alleged in the complaint? Answer: 
"Yes." 

2. Did the plaintiff by his own negligence contribute to his injury, 
as alleged in the answer? Answer: "No." 

3. Did the plaintiff voluntarily assume the risk and danger of being 
injured i n  the manner in which he was injured, as an incident of his 

employment ? Answer : "No." 

(674) 4. What damages, if any, is the plaintiff entitled to recover? 
Answer : "$15,000." 

Fuller & Reade for plaidif. 
W .  G. Bramham for defendant Wells Brothers. 

BROWN, J. This is an action brought to rccovm of the defendant 
Wells Brothers Company damages for an injury sustained by the plain- 
tiff. The F. C. Geer Company is named as defendant, but no recovery 
is  sought as to them. The firm of Soper & McDonald is also named as 
defendant, but they have not been served with process and are not par- 
ties to the action. 

The Geer Company entered into a contract with the defendant Wells 
Brothers Company to ercct a fivestory building i11 the city of Durham 
in accordance with the plans and specifications of the architect. This 
defendant thereupon entered into a contract with Sopcr & McDonald, 
construction steel and iron contractors, in  a written contract set out in 
the record. Under the terms of this contract Soper (e: McDonald under- 
took to construct all tbe steel and iron work for the building, employing- 
their own artisans and having entire charge of the steel and iron work 
to be constructed in accordance with the plans and specifications of the 
architect. I t  is plain that according to this contract Soper Pr, McDonald 
were independent contractors, and also, upon all the evidence, that the 
plaintiff was their servant exclusively. Young v. Lumber Co., 147 
N. C., 26 ; Gay 11. R. R., 148 N. C., 336 ; Beal v. Fiber Qo., 154 N.  C., 147. 

The added circumstance that the Wells Company allowed Soper & 
McDonald to use their derrick and engine, and loaned them plank for 
covering the girders temporarily during the erection of the building, can- 
not have the effect to change their relationship, nor does it establish 
the relation of master and servant between the Wclls Company and the 
plaintiff. Em~rson v. Pay, 94 Va., 60; Cay v. R. R., supra. 

That portion of the eontraet which is material is in these words: "It 
is understood that party of the first part will allow party of the second 
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part  use of one guy derrick and engine, together with the plank neces- 
sary to cover over during erection, all of which is loaned at the risk of 
party of the second part, and is to be returned to party of the first part 
in first-class condition and to be maintained and kept in good order by 
party of the second part until its return to party of the first part. Any 
repairs or replacements to be done at the cost and risk of party of the 
second part. I t  is further agreed and understood that party of the 
second part assumes all responsibility in the operation and use of this 
equipment and plank. I t  is also agreed and understood that the 
above mentioned guy derrick, engine, and plank will be delivered (675) 
f.  o. b. cars, Durham, N. C., by party of first part to party of the 
second part." 

I t  is to be noted that Soper 6r McDonald, the parties of the second 
part, assumed all the responsibility in the operation and use "o f  the 
equipment and plank furnished them by the Wells Company." The evi- 
dence tends to prove that the plaintiff was employed by Soper & McDon- 
ald as a steel and iron worker. On 21 October, 1914, plaintiff was work- 
ing on the fourth floor of the building. The temporary plank had been 
laid down across the girders for the workmen to stand on. One of the 
planks had a knot in i t  that broke and caused the plaintiff to fall to the 
lowest floor of the building, in consequence of which he was severely 
injured. 

The evidence tends to prove that all the planks used for temporary 
covering were furnished by the Cary Lumber Company of Durham upon 
the order and for the account of Wells Company. They were delivered 
a t  the building by the wagons of the lumber company. When Soper & 
McDonald needed any of these boards, their superintendent, Engler, 
would advise the defendant's superintendent, Holloway, and the latter 
would phone the Cary Lumber Company the order. K O  planks were 
ordered other than those requested by Engler. 

On arrival of the planks at  the building, Engler would take charge 
of them and he and the other employees of Soper & McDonald, includ- 
ing the plaintiff, would hoist the planks by means of a derrick either 
direct from the lumber wagons or in some instances from the ground 
(where a large number of them had been piled), into the building, and 
would lay the planks across the girders for temporary flooring. 

The evidence tends to prove that none of the employees of the Wells 
Company had anything to do with the planks after they reached the 
building. Nor did they have anything to do with unloading them from 
the wagons, putting them in the building, or laying the floors. Soper & 
McDonald did all of that. 

The evidence shows that all of these planks were new and of the same 
character. A large number of them had knots in them, all were of the 
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dimensions customary for such work, and were used and placed in the 
usual way. The evidence shows that the employees of Soper & McDon- 
ald, themselves, selected such planks as they desired and elevated them 
to that part of the building where they were needed, and that the use 
to be made of these planks and what particular planks should be laid at  
any particular point was left to the employees of Soper & McDonald 
to determine. 

There is evidence tending to prore that plaintiff was a member of the 
Structural Steel and Iron Workers' Enion, and that the rules of that 
union require that no one handle these covering planks except the steel 

workers themselves. While this is not admitted by the plaintiff, 
(676) there is evidence tending to prove it, and that in the work on the 

Geer building the rules and customs of the Steel and Iron Work- 
ers' Union were observed. 

The plaintiff and his witnesses testify that the plank which broke 
with him contained a knot which caused the plank to break, and that 
there were knots in practically all of the planks they were using, but 
that there were no defects in this particular plank apparent to him. 
Plaintiff, himself, testified that he did not make any request for more 
plank or for any different plank, and that he made no complaint to any 
one when he noticed that nearly all of the planks had knots in them. 
Plaintiff further testified that the fact that the planks had knots in them 
would not make them necessarily dangerous for the work he was engaged 
in, nor would the matter of the thickness of the plank, but the danger 
would be controlled by the size of the knot. 

I t  is insisted that the Wells Company are liable for the negligence of 
Soper & McDonald, upon the theory that this kind of work is what is 
called "intrinsically dangerous," such as blasting with dynamite and the 
like. According to that contention, the Geer Company, the owner of 
the building, would be liable as much so as the Wells Company; but the 
work contracted for was not of the kind described in  any of the cases 
wherein the owner is held liable for the contractor's negligence upon the 
ground of inherent danger. The work contracted for here was the erec- 
tion of an ordinary concrete building, hundreds of which are being con- 
structed in this country every day. The plaintiff was an experienced 
artisan in that kind of work. 

We find no precedent that holds that this work is of that character 
which the policy of the laws requires that the owner shall not be per- 
mitted to free himself from liability by contract with another for its 
execution. Brogden v. Perkins, 66 L. R. A., 924; Laffert~ v. Gypmm 
Co., 83 Kan., 349; Boomer v. Wilbur, 176 Mass., 482. 

The rule in regard to "intrinsically dangerous" work is based upon 
the nnusual danger which inheres in the performance of the contract, 
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and not from the collateral negligence of the contractor. Nere liability 
to injury is not ,the test, a's injuries may result in any kind of work 
where it is carelessly done, although with proper care it is not specially 
hazardous. Therefore, it is held that the erection of a building is not 
within the undertakings called specially hazardous. Richmond v. Sitten- 
ding, 101 Va., 354. 

We think, however, that there was error in the charge of the court 
which entitled the defendant to a new trial. 

There is evidence which tends to prove that Wells Brothers, the gen- 
eral contractors, sublet the structural steel work to Soper & McDonald, 
agreeing to allow them the use of a derrick and engine and the plank to 
cover over during erection, Soper & McDonald assuming all re- 
sponsibility in  the use and operation of the equipment and plank; (677) 
that the plaintiff was employed by Soper & McDonald, and was 
injured while in this employment by stepping on a defective plank; that 
Wells Brothers Company placed the order for plank, when needed, with 
a reliable manufacturing plant, which furnished lumber of average 
grade and quality; that the manufacturing plant delivered the plank at 
the building to Soper & McDonald, whose duty it was to inspect the 
plank and to reject any found defective; that the plaintiff was working 
under the rules of a union, of which he was a member, which made it a 
part of the contract of employment that the employee should have the 
right to inspect all materials furnished him, and to refuse any that was 
defective; that the plaintiff helped to place the plank which caused his 
injury. 

I f  this evidence is true, the defendant has performed its duty, and is 
not negligent, and this phase of the case was not presented to the jury. 

On the contrary, the jury was told, in  substance, that the issue of neg- 
ligence could be answered "Yes" if the defendant did not use ordinary 
care in  selecting the plank, leaving out of consideration that i t  was fur- 
nished subject to acceptance and inspection by Soper & McDonald and 
the plaintiff. 

I t  is unnecessary to discuss the fellow-servant doctrine or that of 
assumption of risk. Those questions do not arise in this case. I n  our 
opinion its proper determination depends on whether the duty of inspect- 
ing the flooring rested on the plaintiff and the subcontractors, Soper & 
McDonald, or on the Wells Company. Upon that proposition there is 
evidence which should be submitted to the jury under proper instruc- 
tions. 

New trial. 

HOKE, J., concurs in result. 
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CLARK, C. J., dissenting: This is an action for personal injuries 
against F. C. Geer & Co., Wells Brothers Company, and Soper & Mc- 
Donald. F. C. Oeer, & Co., owners of the lot in Durham, contracted 
with Wells Brothers Company to erect a five-story building in Durham 
i n  accordance with the plans and specifications of the architect. 

Wells Brothers Company contracted with Soper & McDonald to con- 
struct all the steel and iron work of the building, Wells Brothers Com- 
pany agreeing to furnish the plank for covering the girders during the 
erection of the building, and a derrick and engine. 

The defendants Wells Brothers Company as general contractors were 
in general and active charge of the building, supervising the subcon- 
tractors, to see that the work was done according to the plans and speci- 
fications, and, besides, they had agreed to furnish the necessary plank 

and the engine and derrick to use in the work of erection. These 
(678) planks were laid between two girders, 16  feet apart;  the laborers 

in the course of their employment had to stand thereon. One of 
the planks, furnished by Wells Brothers Company for that purpose, was 
a perfect plank on the top side, which alone was visible to the plaintiff, 
but on the bottom side there was a knot running diagonally across the 
plank. This knot extended not only entirely across the plank, but went 
almost through its entire thickness, but could be seen only on the bottom 
side. The plank, which was therefore no stronger than the thickness 
between the knot and the upper side of the plank, broke when the plain- 
tiff stood upon it, precipitating him four stories to the bottom of the 
building, whereby he was frightfully and fearfully injured. I t  is not 
denied that this defect was undiscoverable from the upper side of the 
plank by the plaintiff when he went out upon it for the purpose of doing 
his work, and the jury properly found that the plaintiff was not guilty 
of contributory negligence. There seems no controversy that the plank 
was defective, and that by its breaking the plaintiff was injured. 

I t  is true that as between the contractor and the subcontractors it was 
agreed that the latter were to take the risk of the plank. But this did not 
relieve Wells Brothers Company of the responsibility to the employees, 
as it was their duty to furnish the plank. ,4s between the contractors 
and subcontractors. the latter were liable to the former: and it is also 
true that the plaiitiff, whether the contract had or had not contained 
that provision, could in any event have held the subcontractors liable. 
Both, however, were liable to the plaintiff, since Wells Brothers Com- 
pany were in charge of the entire work to supervise its execution, and 
had also agreed to furnish the plank. 

The plaintiff was entitled to a lien upon the contractors in chief for 
the wages due him by the subcontractors, and he was equally entitled 
to rely upon the carefulness of the contractors in chief in furnishing 



X. C.] FALL TERM, 1915. 

the plank to the subcontractors to enable the workmen to prosecute 
their work. I t  does not appear in this case that the obligation of inspec- 
tion was reserved to the subcontractors who employed the plaintiff, 
and i t  is immaterial. The general rule is that where the master (the 
contractor in chief) furnishes the platform, scaffolds, and supports for 
the use of the employees, he is liable for ordinary care and to see that 
they are reasonably safe. 26 Cyc., 1115. The defect here was not an 
improper construction by the subcontractors of the scaffold, or the 
floor upon which the plaintiff stood, but his injury was due solely to the 
defect in the plank which was furnished by Wells Brothers Company 
under their contract, and the defect therein should have been easily 
seen by Wells Brothers Company before delivery of the same to the sub- 
contractors. The contract between them, that the subcontractors were 
to take the risk of defective plank, was a matter between them, 
and did not relieve Wells Brothers Company of their primary (679) 
liability to the employee, who, knowing that Wells Brothers Com- 
pany were in entire charge and supervision of the building and were to 
furnish the plank for the workmen to stand on, could look to them for 
this defect in such plank which caused the serious injury. The plaintiff 
can hold them to liability for the legal consequence of these facts, 
whether he knew them at the time or not. 

As to the defense that the negligence was that of a fellow-servant in 
laying this defective plank between the girders, it is sufficient to cite 
R R. v. Peterson, 162 U.  S., 346, where Peckham, J., said (as quoted in 
Sfeele v. Grant, 166 N. C.. 645) : 

"The general rule is that those entering into the service of a common 
master become thereby engaged in a common service and are fellow- 
servants, and prima facie the common master is not liable for the negli- 
gence of one of his servants which has resulted in an injury to a fellow- 
servant. There are, however, some duties which a master owes, as such, 
to a servant entering his employment. H e  owes the duty to provide 
such servant with a reasonably safe place to work in, having reference 
to the character of the employment in which the servant is engaged. 
. . . . I f  the master be neglectful in any of these matters, it is a 
neglect of a duty which he personally owes to his employee, and if the 
employee suffer damage on account thereof, the master is liable. I f ,  in- 
stead of personally performing these obligations, the master engaged 
another to do them for him, he is liable for the neglect of the master to 
do those things which it is the duty of the master to perform as such." 
To same purport Avery v. Lumber @o., 146 S. C., 592; Tanner v. 
Lumber Co., 140 N. C., 475. 

After the battle of Waterloo, in 1815, when England terminated the 
twenty-five years struggle with France, she did not give pensions to the 
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soldiers disabled in that contest or subsequently destitute (notwithstand- 
ing the peerages and enormous sums granted to a few generals), but in 
lieu thereof rewarded them by a "permission to beg" if found needy and 
deserving, coupled with a provision that if any soldier should beg with- 
out such permission from his commanding officer, or of some court, 
he should be hanged. The attitude as to the "soldiers of industry," 
the laborers upon whose exertions civilization rests, has also changed 
very slowly. I t  was long held by the courts that when a laborer was 
injured, though he might be one of many thousands in a common em- 
ployment, yet if any other laborer was in any wise guilty of negligence 
which contributed to the injury of the laborer, the employer was not 
liable. I t  was first pointed out in this State by the opinion in Hobbs v. 
R. R., 107 N. C., 1 (in 1890), that this doctrine had been created by 

the courts and not by any statute. Thereafter, doubtless in conse- 
(680) quence of that decision, the General Assembly enacted Private 

Laws 1897, ch. 56 (for some reason, never explained, this statute 
was put in the Private Laws of that session), which is now Revisal, 2646, 
which repealed the doctrine as to railroad employees and also deprived 
the defendant in such cases of the defense that the employee "assumed 
the risk." This statute was before the Court on several occasions, but 
was settled finally in favor of its constitutionality in Coley v .  8. R., 128 
N. C., 534, reaffirmed on rehearing 129 N. C., 407 (though two judges 
dissented), and has ever since been held valid in this State. The modern 
and just doctrine that when there are large numbers of employees the 
"business shall bear the loss' from injury to an employee, and that the 
whole burden shall not fall, as heretofore, with crushing effect upon the 
unfortunate employee and his dependent family is now the attitude of 
the law as it has been expressed by legislation, and later by the courts. 

As to railroad employees, the Federal statute, as well as our State 
statute, now provides that even if the employee of a railroad company 
has been negligent himself, he shall not bear the entire loss of the injury, 
but that it shall be apportioned by the jury in proportion to the negli- 
gence respectively of the employer and the employee. I n  many States 
"Employers' Liability" acts have been passed, making similar provision 
as to any injuries sustained by a laborer when more than a certain num- 
ber of employees are engaged in a common work. 

I n  this case there was no evidence of either contributory negligence 
or assumption of risk by the laborer, and the jury have so found. The 
evidence is solely of negligence on the part of Wells Brothers Company, 
who furnished a defective plank upon which the ~laintiff ,  attempting to 
stand, was precipitated four stories and was fearfully injured. The sub- 
contractors are also liable to the plaintiff, because they should have 
inspected the plank, notwithstanding it had been furnished by Wells 
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Brothers and they had agreed with Wells Brothers Company that they 
would be primarily liable for such defect. But that did not relieve 
Wells Brothers Company, who had supervision of the work and who 
agreed to furnish the plank for such use by the employees of the sub- 
contractors, from themselv& making such inspection. 

The plaintiff, working for a living for himself and family, had no 
opportunity to require, and could not be expected to run the risk of dis- 
missal if he had required, Wells Brothers Company to agree to furnish 
him with a safe place in which to work and a safe plank on which to 
stand lest he should be precipitated four stories to his death or great 
bodily harm. He had a right to rely upon the fact that Wells Brothers 
Company were the contractors over the whole work and had also espe- 
cially agreed to furnish the plank on which he and his fellow-laborers 
should work when suspended on the iron girders at a giddy 
and dangerous height, precipitation from which would entail (681) 
death or terrible injury. 

I n  Nechem on Agency, see. 666, it is said : "If the principal was, by 
the terms of the contract, under obligations to the contractor to furnish 
the necessary machinery or appliances, or to supply a portion of the 
labor, he would be liable to the servant or agent of the contractor for 
an injury sustained by reason of his neglect to use due and reasonable 
care in selecting and supplying the proper machinery or appliances." 

I n  1ClcCall v. Steamship  Co., 123 Cal., 42, 10 L. R. A,, 696, the defend- 
ant made the same contention as in this case, that there was no con- 
tractual privity between it and the plaintiff, who was the servant of the 
contractor, to whom it agreed to furnish certain tackle for unloading a 
cargo, and therefore did not owe him any duty. The Court in disposing 
of that proposition said: "But the rule is too firmly settled to be open 
to successful attack that where one agrees to furnish to a contractor 
material or appliances which he is to use in the performance of his 
tasks, the principal is liable to the serrants and agents of the contractor 
for injuries which may result to them from his negligent or inadequate 
performance of his contract in this regard. T h e  l iabi l i fy  i s  not based 
u p o n  the relationship of employer and employee, but  it i s  construed b y  
some of  the courts that  the contract i s  made  w i t h  the contractor for the 
benefit of h i s  employees, who have, therefore, fheir  right to  a recovery 
for a n y  breach of it which resul fs  to their  in jury .  By other courts the 
contractor is considered to be the dependent agent of his employer in 
these respects, and the doctrine of respondent superior is brought into 
application. . . . But however that may be, the principle itself is 
settled beyond possibility of successful contradiction." 
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Cited:  S e a l ~ s  v. Lewellyn, 172 N.C. 497 (3c) ; Greer v. C o n s t r u c t i o ~ ~  
Qo., 190 N.C. 634, 635 ( I c )  ; Fowler v. Conduit Co., 192  N.C. 17 (4c) ; 
Lumber Co. v. iVotor Co., 192 S . C .  381 ( I c )  ; W r i g h t  v. Uti l i t y  Co., 1 9 8  
N.C. 206 (3c) ; Teague v. R. R,, 212 N.C. 34 ( I c )  ; Evans v. Rocking- 
h a m  Homes,  220 N.C. 263 (3c)  ; H a y e s  v. &on, College, 224 N.C. 15 
( l o )  ; H a y e s  v. Elon, College, 224 N.C. 1 8  (2c) .  

(Filed 31 May, 1916.) 

1. Liens-Mortgages-Priorities-Fraud-Prior Mortgages. 
The dominant owner and director in a corporation of three obtained i ts  

note and mortgage for a preExisting debt, hypothecated them as collateral 
to his personal note with R. Bank, and thereafter with M. Bank, for 
previous loans made by i t  to the corporation, but subject to the lien of 
the R. Bank:  and subsequently pledged the same security to the corpora- 
tion's debt to J. Still later he procured the M. Bank to increase its loan 
to the corporation upon fraudulent representations that  the R. Bank 
should be paid in full, and for this increased amount the corporation gare 
a direct mortgage on its property to the M. Bank, which thereupon can- 
celed its prior notes : Held,  the second transaction with the &I. Bank did 
not invalidate i t s  lien under the assigned mortgage, and the corporation 
having become insolvent, the receiver should pay out the funds upon the 
following priorities; first, the debt to R. Bank; second, to the M. Bank to 
the estent of the amount of the lien under the assigned mortgage, and, 
third, the debt due to J. 

2. Rlortgages-Conditional Sales-Priorities. + 

A contract of conditional sale of personalty retaining title properly 
registered has a priority over liens by mortgage on corporation property 
subsequently made and registered. 

3. Corporations-Receiver's Certificates-Liens-Priorities. 
Where a receiver is appointed for an insolvent corporation to contiime 

it  in operation as  a going concern, and finds that this is necessary to pro- 
duce the best results for the creditors, the receiver's certificate issued 
accordingly by order of the court takes priority over the corporation's 
prior mortgage or other indebtedness; but otherwise if i t  has been so 
issued by the receiver without order of court, or without the court's ap- 
proval. 

(682) APPEAL b y  sundry  creditors of defendant f rom Peebles, J., at  
November Term,  1915, of WAKE. 
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Jones & Bailey for Raleigh Banking and Trust Company. 
John W. Hinsdale for American Laundry Machinery Company. 
S. Brown Shepherd for Johnson, & Johnson, Company. 
Xanning & Kitchin for Merchants National Bank. I 

Clark & Broughton for iMorris & Eckles Company. 

CLARK, C. J. This was a creditor's bill to wind up the Peoples Laun- 
dry Company, an insolvent corporation. W. S. West. on 5 May, 1914, 
was appointed permanent receiver and authorized to carry on the busi- 
ness "as a going concern." 

On 1 April, 1913, the Peoples Laundry Company executed a note to 
J. R. Golter for $9,041.25, with interest from that date, and secured the 
same by a mortgage on all its property, a large part of this amount being 
for a prior indebtedness. The referee found that Golter owned all the stock 
of the company except thirty-two shares of par value at  $10 each; that 
the stockholders in the meeting authorized the mortgage to Golter, he tak- 
ing a part in the meeting and without him there being no quorum present. 
The mortgage recites that it was authorized at a directors' meeting. There 
mere three directors, Golter and two others, one of whom owned five 
shares and the other one share, which had been given them by Qolter to 
enable them to qualify as directors. There were other creditors a t  the time 
besides Golter, including the American Laundry Machinery Company, 
one of the appellants, whose claims have never been paid. 

On 17 April, 1913, J. R. Golter executed to the Raleigh Bank- (683) 
ing and Trust Company his negotiable promissory note for $5,000 
and deposited as collateral security the above mortgage note of the 
Peoples Laundry to him for $9,041.25. However, subject to impeach- 
ment of said note, it is found as a fact that the said bank took said col- 
lateral security before due, for value, in good faith, and without any 
notice of any defect therein. The referee finds that there is now due on 
said note the sum of $3,000 and interest, which is due to said bank, and 
there is no contest as to the validity of said debt. 

On 23 December, 1913, the Peoples Laundry executed to the Mer- 
chants National Bank its negotiable promissory note for $3,250, and on 
10 February, 1913, its negotiable promissory note for $3,000, and on 
24 February its further negotiable note for $1,250. All three of said 
notes were signed by J. R. Golter individually as surety. On 19 June, 
1913, said Golter, to secure said notes (there having been paid thereon 
only $500, credited upon the last named note) executed an assignment 
and conveyance of the interest of said Golter in the note and mortgage 
to him from the Peoples Laundry for $9,041.25, subject only to the prior 
assignment of the same to the Raleigh Banking and Trust Company, 
which last assignment was duly recorded. 
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On 23 December, 1913, said Golter represented to the Merchants Ka- 
tional Bank that the only encumbrance on the property of the Peoples 
Laundry was a debt of $4,000 to the Raleigh Banking and Trust Com- 
pany, secured by said note and mortgage of $9,041.25, and that there 
would be nothing due on said last note and mortgage after the payment 
of said $4,000. Relying upon such representations, the Merchants Ka- 
tional Bank on 22 December, 1913, accepted a new note of the Peoples 
Laundry for $8,500, indorsed by said Golter and A. Curcio individually, 
and secured by a mortgage of the same date on the entire property of the 
Peoples Laundry duly recorded. The pre~~ious  notes of $3,250, $3,000, 
and $1,250 (on which $500 had been paid), were canceled, as was 
also the previous assignment of Golter's interest in the $9,041.25 note 
and mortgage which had been previously given as collateral security, 
subject to the indebtedness of the Raleigh Banking and Trust Company. 
The difference in the amount of the two notes was money loaned by the 
Merchants National Bank, and of which some $1,300 was applied to re- 
duce balance due Raleigh Banking and Trust Company to $3,000. 

On 22 November, 1913, J. R. Golter had executed and delivered for 
value to Johnson & Johnson Compahy his negotiabIe promissory note 
for $1,500, with the provision that it was secured by mortgage of even 
date on personal property and also by the mortgage note from the Peo- 
ples Laundry for $9,041.25, but subject to a prior lien of the Merchants 

National Bank for $5,041.25. 
(684) On 19 March, 1914, Golter gave notice to the Raleigh Banking 

and Trust Company that Johnson & Johnson were entitled to the 
balance of his interest in said $9,041.25 note and mortgage, the indebted- 
ness to said Merchants National Bank having been canceled. 

On 4 December, 1912, the Peoples Laundry purchased from the Amer- 
ican Laundry Machinery Company certain property for $1,489.90, the 
title being retained by the vendor and the contract of conditional sale 
being duly recorded. On this conditional sale there is still due a balance 
of $289.90 and interest, all of which property was embraced in the mort- 
gage of $9,041.25 above mentioned. The American Laundry Machinery 
Company also claims a balance of $585 on a conditional sale registered 
13 June, 1913. 

Under special orders of the court, the receiver issued certificates of 
indebtedness incurred in the execution of his trust for $1,250. 

The receiver was directed to carry on the business of the Peoples 
Laundry as a "going concern," and there was certain other indebted- 
ness which as the referee finds is "due and unpaid and which wa's neces- 
sarily incurred by the receiver in good faith, in keeping the plant going 
and in running order. All of these items are for repairs and supplies 
~ n d  expenses necessary in the actual operation of the laundry." These 
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debts are held by Morris & Eckles Company and others, but no receiver's 
certificates were issued therefor. 

The above is a condensed statement of the findings of fact in the 
very excellent report stated by the referee, Joseph B. Cheshire, J r .  

Upon exceptions filed, the judge decreed that out of the proceeds of the 
sale of the defendant's property there should be paid the costs of the 
action, tho allowance to the referee and the stenographer and to the com- 
missioners for making the sale, and after the discharge of said "overhead 
charges" the proceeds should be disbursed in the following order: 

1. The receiver's certificates, $1,250 and interest, which had been 
issued by the order of the court, and the amount due the owner of the 
property, S. B. Shepherd, $805 for the rent thereon. Out of the remain- 
der of said proceeds there should be paid to the Raleigh Banking and 
Trust Company the sum of $3,000 and interest, the balance due upon the 
mortgage which it held as collateral security, subject, however, to the 
prior payment to the American Laundry Machinery Company of 
$289.90, which was secured by the recorded conditional sale of certain 
personal property which had been later embraced in the $9,041.25 mort- 
gage. The $585 also due this company by conditional sale was not reg- 
istered till after registration of the $9,041.25 mortgage, and has no pri- 
ority. 

2. The payment to the Merchants National Bank of $5,081 and inter- 
est thereon. 

I t  appearing to the court that these sums would consume all (685) 
the proceeds of the sale, and that there were no other assets out of 
which any further sum can be realized, i t  was directed that the recei~er  
should be discharged and the final judgment recorded. 

The court found as a fact that the surrender, 22 December, 1913, by 
the Merchants National Bank of its interest as holder of the collateral 
security in the $9,041 mortgage was procured by the false statement of 
Golter that said security would be canceled by the payment to the Ra- 
leigh Banking and Trust Company of the balance then due them, in 
reliance upon which the Merchants National Bank released its interest 
in said $9,041.25 mortgage and took a new note for $8,500, receiving no 
money, but, on the contrary, increasing its indebtedness by the loan of 
nearly $2,000, of which some $1,300 was paid to the Raleigh Banking 
and Trust Company, reducing the balance due them from $4,000 and 
interest to $3,000 principal, and that inasmuch as the note to the John- 
son & Johnson Company expressly stated therein that it was subject to 
the payment to the Merchants National Bank of the sum of $5,081, the 
court held that the debt due the Merchants National Bank, referred to 
in said note to Johnson & Johnson Company, was not in fact paid, but 
was included in the larger note of $8,500, and correctly held that the 
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c la im of the  Merchants  Nat iona l  B a n k  to the  extent of said $5,081 and  
interest  was not  displaced by  said transaction a n d  should be paid i n  
preference to  said Johnson  & Johnson Company's claim. 

T h e  court fu r ther  held t h a t  the  expenses incurred by the receiver with- 
out express order of t h e  court  a n d  without  report ing the same to the  
court,  and  f o r  which n o  certificates of indebtedness were issued, were 
subordinate to  the  r ights  of t h e  lien creditors a n d  other claims above 
given priority. 

T h e  exception t h a t  t h e  receiver's certificates, issued by  order of the 
court, could no t  t ake  pr io r i ty  over pr ior  indebtedness of defendant can- 
n o t  be sustained. T h e  court  adjudged t h a t  i t  was necessary f o r  the protec- 
t ion of the  f u n d  t h a t  the property should be placed i n  the  hands  of a re- 
ceiver and so managed a s  to  produce the best results fo r  the creditors. T h i s  
could not be done without  the  expenditure of the  sums f o r  which the  
court  i n  i t s  sound judgment  ordered the  receiver's certificates to  be issued. 

U p o n  consideration of al l  t h e  exceptions, the judgment is  
dffirmed. 

GEORGE H. BROWN, ADMINISTRATOR, ET AL. V. F. C. HARDING, 
ADMIKISTRATOR, ET AL. 

(Filed 31 May, 1916.) 

1. Judgments, Irregular-Collateral Attack. 
Judgments appearing of record to have been obtained according to the 

course and practice of the court, with nothing on their face to show in- 
validity, will not on appeal be set aside or their liens destroyed for mere 
irregularity. 

2. Judgments-Clerk's Entries. 
The entry by the clerk of the court of the word "judgment" on his min- 

utes of the court's proceedings is sufficient fo r  him to make the formal 
entry of the judgment afterwards upon the record, by stating the amount 
of the judgment, or the principal, with the date from which interest runs, 
and the title of the cause, with the costs. 

3. Judgments-Irregular Entries-Collateral Attack. 
Objection to the regularity in the entry of judgments by the clerk of 

court should be made by motion in the pending proceedings in the county 
wherein they were had, and not in a separate action, in a different county 
in a collateral attack on the judgments. 

4. Judgments-Rights of Parties-Collateral Attack. 
The question as  to whether a party to an action may recover under a 

judgment therein rendered in his favor cannot be raised collaterally in a n  
independent action upon the ground of its irregularity or informality. 
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5. Judgnients-Judgment Rolls-Statutes. 
The prorisions of Revisal, sec. 572, as to the judgment rolls are  direc- 

tory, though they should be complied with;  and where a judgment is 
otherwise regular in form, i t  will not be declared invalid because the  
clerk had not attached the various papers relating thereto. 

6. Judgments-Estoppel. 
Where judgments rendered in a n  action declare that the plaintiff is the  

beneficial owner of one and the sole owner of the other, they may not be 
collaterally attacked in a separate action by showing the plaintiff was 
not the owner, or that the relation of attorney and client had theretofore 
ceased on account of the death of the client. 

In this case, upon paying the amount of the judgment into court the judg- 
ment debtor is  acquitted of liability thereunder, and he is not concerned 
with whether certain other parties to the action should have been made. 

8. Limitation of Actions-Homestead-Judgments-Statutes. 
The statute of presumptions (Rev. Code, ch. 66, see. 18) has been 

changed by our statute, Revisal, sec. 391, to  one of limitations. 

9. Same-Suspension of Statute. 
By its express terms, Revisal, see. 686, pro17iding that  the statute of 

limitations should run from the date of the sale of a homestead, is not 
retroactive in effect; and has no application where the sale of the home- 
stead had theretofore been made, except from the date of its enactment, 
and in such instance the statute of limitations will be suspended during 
the continuance of the homestead to the extent indicated. 

10. Equitg-Subrogation-Judgments. 
Remble, in  this case, if the holder of a junior judgment paid a part of 

the senior judgment he is entitled to subrogation pro tanto, in the ab- 
sence of some special agreement to the contrary. 

11. Issues-Facts Assumed. 
An issue tendered which assumes the existence of a disputed fact is 

improper. 

12. Judgments-Partnership-Surviving Partner-Issues. 
In  this case it  is held proper that an issue should be submitted to ascer- 

tain the surviving partners of a partnership alleged to be the beneficial 
owners of the judgments in question. 

PETITION to rehear the  above entitled case, which w a s  decided (687) 
at the las t  term (170 S. C., 253). 

S. J .  Everett for plaintiffs. 
Harry Skinner and L. G. Cooper for intervenors. 
W.  F. Evans for defendants Perkins et al. 
N.  Y .  Gulley and A. G. Bernard for defendant Bernard. 
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WALKER, J. The errors assigned are substantially the same as those 
we considered in the original appeal. 

First. The objection that the judgments upon which this suit is based 
were invalid or irregular and, therefore, were not liens upon the land, is 
dear ly  untenable. There is nothing on the face of the judgments to show 
their invalidity, but, on the contrary, everything to shorn that they were 
rendered according to the course and practice of the court. These 
judgments are more certain and formal than were those in Davis v. 
Bhaver, 61 N. C., 18, and Sharpe v. Rintels, ibid, 34, which were held 
t o  be sufficient. See, also, Logan v. Harris, 90 N. C., 7 ;  Ferrell v. Hales, 
119 N. C., 199 ; Taylor v. Ervin, ibid., a t  p. 277. I n  the last three cases 
the Court says that while there should be some entry showing that a 
judgment was rendered, a simple memorandum by the clerk, such as 
the word "judgment," is sufficient for the clerk to make the formal entry 
afterwards, by stating the amount of the judgment, or the principal, 
with the date from which interest runs and the costs, which are itemized, 
and the title of the case. What else could be inserted in the entry in 
order to make it more formal? The entries give all necessary informa- 
tion as to what the court did and are certain in every particular. If there 

was any mere irregularity, the defendant should have proceeded 
(688) by motion in the original cause in Beaufort Superior Court, as 

stated in the former opinion. He  cannot attack the judgment 
collaterally in Pi t t  Superior Court on that ground. 

Second. As to whether the plaintiffs in  those judgments, as their 
names appear on the record, mere entitled to recover, is a question which 
was foreclosed by the judgments. The defendant appeared by attorney 
i n  the actions, demurred in one case and also answered, and answered in 
the other case; and being thus in court, if there was any error in the 
judgments of the court, the defendant should have appealed; and if any 
irregularity-that is, if the judgments were taken contrary to the course 
and practice of the court-the remedy was equally plain, viz., a motion 
in  the causes to set them aside. The provisions of Revisal, eec. 572, as to 
the judgment roll should of course be complied with, but they are direc- 
tory, and the clerk's failure to "attach together" the papers, that is, proc- 
ess, pleadings, and judgment, etc., did not vitiate the judgment, which 
was entered of record and is regular in form. The papers were all on 
file, and the mere failure, if there is any proof of it here, to fasten them 
together surely should not invalidate a solemn and formal judgment of 
the court. The case of Dewey v. Sugg, 109 PI'. C., 335, does not so hold, 
a s  another question was involved, but Chief Justice Mewimon does inti- 
mate strongly, in accordance with the view we have expressed, that 
where the entries on the judgment docket show the important or ma- 
terial and constituent facts, to wit, names of the parties, relief granted, 
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date of rendition, and time of docketing, the judgment will be complete. 
Our conclusion is that the judgments are valid liens upon the land. I t  
was not necessary that copies of the judgment rolls should be filed i n  
the Superior Court of Pi t t  County. Wilson, v. Putton, 81 N.  C., 318. 
The judgments docketed in Pi t t  County are liens on the land in that 
county, and not those docketed in Beaufort County. 

Third. We deem i t  unnecessary to say much about the interest of 
Henry C. and Edward Parsons in the judgments. Mr. Satterthwaite 
appears, on the face of the docketed judgments, to be the sole owner of 
one and the beneficial owner of the other judgment, and his adminis- 
trator, therefore, is entitled to recover the amount thereof. Defendants 
cannot impeach the judgments collaterally by showing that the plaintiffs 
named in them are not the owners, when the court has adjudged that 
they are. There is no relation of attorney and client to be dissolved 
by the death of the attorney, so far as the judgments show, and it is too 
late to raise any such question now in this collateral proceeding. I t  
appears from the judgment that Mr. Satterthwaite became indorsee of 
one and the beneficial owner of the other. The court so declared and 
adjudged, and we are now bound by the judgment, which is conclusive 
as to those matters. The defendant will be protected by paying 
the money into court. But we have sufficiently discussed this (689) 
phase of the case in  the former opinion. 

The Revisal, secs. 475, 476, 477, requires an objection because of a de- 
fect of parties to  be taken by demurrer or answer, as the case may 
require. I f  it is so taken and the court rules erroneously in regard to 
it, the remedy is by appeal and not by a collateral attack on the judg- 
ment after it is rendered. I t  does not concern the debtor who receives 
the money, if he is acquitted of liability. Newsom v. Russell, 77 N. C., 
277. The Parsons may come in by leave of the court and make them- 
selves parties, if they are beneficially interested in the judgments, and 
are not already parties. They are proper but not necessary parties, as 
the facts now appear. 

Fourth. There is no averment by the representatives of the defend- 
ant in  the judgments that they have, in  fact, been paid. The statute of 
limitations (Revisal, see. 391) has taken the place of the former statute 
of presumptions (Rev. Code, ch. 65, see. 18) in respect to judgments. 
The law in regard to laches and stale claims and lapse of time does not 
apply here, for the plaintiff in the judgment could not proceed to enforce 
it, as he was forbidden by the statute to do so. Speaking of the pre- 
sumption of payment, as one of fact, under the old law, the Court by 
Chief Justice Smith said in Long v. Clegg, 94 P\T. C., 763, 769 : "Now, is 
i t  not manifest that the plaintiff could not sue or collect his bond at 
all during the time there was no administrator of the deceased obligor? 
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Did not the reason of the rule of presumption of payment cease when 
the creditor could n0.t collect his bond? Was not such inability to sue 
quite as strong and as good a cause to destroy the presumption of pay- 
ment as that of the continued insolvency of a debtor, from the time the 
right of action accrued until the end of ten years? The latter cause 
has always been held to be sufficient to repel the presumption. I t  is 
said that the plaintiff might have sued the intestate of the defendant 
before his death, and so he might, but he was not bound to do so-no 
presumption of payment had arisen then; and as he did not sue, surely 
he ought not to lose his debt because he could not for ten years after- 
wards. Such injustice is not the spirit of the rule of presumption in  
question. I t  is said, also, that in such cases when the time begins to run 
nothing can interpose to prevent the continuance of such lapse. I cannot 
accept this view as correct. The very nature of the principle of such 
presumption of payment contravenes it. The presumption itself implies 
that it may be rebutted by any interposing fact that destroys its reason- 
ableness and shows that i t  is unfounded in truth. The presumption of 
payment arising from lapse of time is in the respect mentioned different 
from a statute of limitations. The latter is inflexible and unyielding; it 
ceases to operate only in the way and for the cause prescribed by the 

statute." 
(690) The plaintiff in the judgment could not issue process thereon 

during the existence of the homestead, and therefore it would not 
be just to raise any presumption against him from his inaction. Besides, 
the law suspended the operation of the statute of limitations during said 
period. Revisal, see. 685, Pell's Ed., p. 362. 

Fifth. As to the statute of limitations and the duration of the lien 
of the judgments, counsel for the defendant with his usual frankness 
admitted that if Bevan v. Ellis, 121 N. C., 224, is not overruled, his 
position is untenable. We do not see why the decision in that case 
should be disturbed, as it is a correct exposition of the statute. I t  was 
there decided that the lien of a judgment on land, which had been 
allotted as a homestead, does not cease at the expiration of ten years 
from the rendition and docketing of the judgment, but continues so long 
as the homestead exists, notwithstanding a sale and conveyance of the 
land, citing S t e ~ n  v. Lee, 115 N. C., 426, and other cases. The statute 
declares that a judgment shall not be affected by lapse of time, or the 
statute of limitations, during the existence of the homestead (Revisal, 
sec. 685, Pell's Ed., p. 372), but that the running of the statute of h i -  
tations shall be suspended during said time, and there is nothing in  
Sash Co. v. Parker, 153 N. C., 130, that militates against this view. I t  
was there said that the law, in this aspect, had a t  least been settled by 
Puhlic Laws 1905, ch. 111 (Revisal, see. 686), which provides that the 
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statute begins to operate when the homestead is conveyed, as the creditor 
can then proceed against the land. The decision in that case was based 
upon this cha'nge in the law, but the statute was in force only from the 
date of its ratification, as there is a proviso in it that it shall not have 
"any retroactive effect." I t  would not, therefore, bar plaintiff's right or 
impair the lien of his judgments, as it can by its own terms only oper- 
ate prospectively. The Legislature merely changed the law, as i t  ha'd 
the right to do, but it is admitted in the case cited that this Court had 
just previously declared the law, as then existing, to be otherwise. I t  
may be that the act of 1905 would have operated prospectively any- 
how, or if the proviso had not been inserted, but the Legislature, believ- 
ing that if i t  was construed to operate retrospectively great injustice 
might result, provided expressly that it should have no such effect. I t  
will be observed that in Bevan v. Ellis, supra, the Court treated the 
word ('payments" in  the act of 1885, ch. 359, as meaning "judgments," 
and the context shows that it could not well have any other meaning, and 
that act was regarded as suspending the running of the statute of limita- 
tions during the existence of the homestead. We are therefore of the 
opinion, as we were at the former hearing, that the act of 1905 does not 
so affect this case as to bar the judgments or destroy their liens. We 
should, perhaps, add that under the view of the facts taken by the 
Bernards the judgments are not barred, nor hare the liens ex- (691) 
pired, as even, in that case, the statute ceased to run when the 
sriginal summons (of plaintiff George H. Brown, administrator) was 
issued on 8 May, 1913. 

Sixth. The next question is the one of subrogation. I f  Mrs. Bernard 
paid $600 to R. A. Tyson, assignee and owner of the senior judgment 
entitled W. M. B. Brown, admr. of Richard Short, v. J. J. Perkins, and 
thereby discharged the lien or encumbrance of the judgment to that ex- 
tent, it would seem that in equity she would be subrogated to Tyson's 
rights under the judgment pro tanfo, so far as she has paid on the same, 
unless there was some agreement in respect thereto or other matter which 
would prevent the application of this equitable doctrine. Liles v. Rogers, 
113 N. C., 197; 37 Cyc., 363-384; Publishing Co. v. Barber, 165 IT. C., 
478. We said as much before, and directed issues to be submitted to the 
jury to ascertain the facts in regard to this alleged payment and the 
nature of it. The jury had found no facts, as the court refused to submit 
any issues. We will not suggest the form of the issues, but leave the 
court free to adopt those which may at the next trial seem proper under 
the circumstances. The eleventh issue tendered by the Bernards appears 
to assume, in  the first part of it, the existence of a fact which is dis- 
puted. This defect may easily be remedied. 
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I t  would be useless to prolong this discussion, as all other matters, 
and even those considered in this opinion, are fully covered by the for- 
mer opinion in  the case, to which we refer. The appellant has not 
raised any material questions in his petition except those we have con- 
sidered herein. 

The question has been raised by the defendants as to whether the 
persons named as interpleaders are the surviving partners of C. S. Par- 
sons & Sons, who. it seems, claim to be the real or beneficial as distin- 
guished fro& the'legal owLers of both said judgments. I t  may be that 
F. B. Satterthwaite was acting merely as attorney for C. S. Parsons 
& Sons, and the jury have found, in response to the sixth issue, that 
C. S. Parsons & Sons are the equitable owners of both judgments. I f  
any question is made as to the interpleaders, Edward Parsons and C. S. 
Parsons, being the surviving members of the partnership of C. S. Par- 
sons & Sons, and as such entitled to the proceeds of the two judgments 
in case of their collection, an issue should be submitted, if the matter is 
contested, in order that there may be a definite finding upon the ques- 
tion. This, though, will not affect the right of the nominal plaintiffs 
in  the judgments, who in law also are the legal owners thereof, to recover 
thereon in this action. 

The objections of the defendant Perkins to the testimony of R. 8. 
Tyson and to the introduction of the assignment can be renewed at the 

next trial, and also the objection to issues tendered by the Ber- 
(692) nards. Nothing has been decided that deprives him of this right, 

nor do we see why the defendants may not show, if they can, any 
fact that will defeat the equity of subrogation which the Bernards assert, 
as that matter has been left open by the decision of this Court. When 
the facts are fully developed, the rights of all parties may be determined. 
As it may be found that the W. M. B. Brown judgment is still in force 
and subsisting as a prior lien on the lands, that is, both parcels, it may 
be that the proceeds of sale of the unsold Perkins land may be exhausted 
in paying that judgment, and the question as to the right of Mrs. Ber- 
nard's heirs to have the Perkins land sold first mav not arise or become 
a practical one. I t  was considered before upon the theory only that as 
between the plaintiffs and the Bernards, if the other and senior judgment 
was out of the way, the Bernards would be entitled to this equity. 

The plaintiff in this suit, George H. Brown, has no other interest than 
as administrator of Mr. Satterthwaite to collect the amount due on the 
judgments for the benefit of his trust and in discharge of his official duty, 
and he will hold it for the benefit of the ~ a r t i e s  to whom the fund be- 
longs, after reserving any sum properly chargeable against it. 

We see no reason for a change of the former judgment. 
Petition denied. 
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BROWK, J., did  not sit  i n  this  case. 

Cited: Watters v. Hedgpeth, 172 N.C. 312 (9c) ; Chandler v. Jones, 
172  N.C. 572 (10c) ;  Marler v. Golden, 172 N.C. 825 ( 6 c ) ;  Rirlcwood 
v. Peden, 173  W.C. 461  (9c) ; XcDonald v. Howe, 178 N.C. 258 (2c) ; 
Casket Co. v. Wheeler, 182 N.C. 462 (10c) ; Granfham v. Nunn, 187 
N.C.  398 (10c) ; Jefreys  v. Hocutt, 195 N.C. 342 (10c). 

SADIE ZAGEIR v. SOUTHERN E X P R E S S  COMPANY. 

(Filed 31 May, 1916.) 

1. Negligence - Automobiles - Licensed Chauffeurs - Unlawful Acts - 
Causal Connection. 

Where the owner of an automobile is driving her car upon the streets 
of a city in violation of a n  ordinance requiring a license, and the machine 
is injured by the backing of a n  express wagon onto the street in such 
negligent manner a s  to damage the car, without contributory negligence 
on the owner's part and which the care of a skillful chauffeur would 
not have avoided, it  is Held, that  the violation of the ordinance will not 
bar the plaintiff of recovery in her action for damages, there being no 
causal connection between the unlawful act and the damages sustained. 

2. Courts-Verdict-Recess of Court-Consent of Counsel-Findings of 
Court-Appeal and Error. 

The discretionary act of the trial judge in rendering judgment upon a 
rerdict of the jury returned during recess of the court without the con- 
sent of counsel will not be reriewed on appeal when it appears from the 
finding of the court that the jury had not discussed the case before deliv- 
ering it  to the clerk, though several had done so thereafter with appellee's 
attorney; that  the rerdict was agreed to before the jurors separated, no 
improper influence had induced it ,  and the issues were not recorded until 
after the verdict was returned to the judge. 

CIVIL ACTION t r ied before Harding, J., a t  Spr ing  Term, 1916, (693) 
BURCONBE, upon  these issues : 

1. W a s  plaintiff's property in jured  by the  negligence of the defendant, 
a s  alleged ? Answer : "Yes." 

2. D i d  t h e  plaintiff, by h e r  own negligence, contribute to  the  injury,  
a s  alleged ? Answer : "No." 

3. W h a t  damage is plaintiff entitled to recover? Answer : "$800, wi th  
interest." 

F r o m  the  judgment rendered, the  defendant appealed. 
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R. C. Golbtein, Mark W.  Brown for plaintif. 
Bernard & Johnston for defendant. 

BROWK, J. This action is brought to recover damages for injury to. 
plaintiff's automobile. The evidence tends to prove plaintiff was driving 
her automobile at a very moderate speed along Charlotte Street in Ashe- 
ville. As she was passing the private alleyway leadiug from the street 
to the Manor Hotel a heavy express truck belonging to the defendant 
backed out of the alleyway into the street and struck the plaintiff's 
automobile and greatly injured it. There were two men on the forepart 
of the truck, but none on the rear. There is evidence tending to prove 
that the truckmen did not keep a lookout as the machine backed into 
the street and into plaintiff's auto, and it is a legitimate inference from 
the evidence that if they had, the collision could have been avoided. 
There was an obstruction next to sidewalk that prevented plaintiff from 
seeing the truck as it backed down the alleyway into the street. 

The defendant offered evidence to the effect that the plaintiff had 
never been examined as to her qualifications, and had no license author- 
izing her to drive an automobile, and that she was at  the time of the 
collision violating the ordinance of the city. 

At  the conclusion of the evidence defendant moved to nonsuit and 
requested the court to charge the jury: 

"That it being admitted that the plaintiff was driving her automobile 
through the streets of the city of Asheville without having stood the 
examination or obtained the license required by the ordinances of said 
city, the plaintiff was at the time of the collision complained of engaged 
in an unlawful act, and is not entitled to recover any damages for any 
injury which she might have sustained while engaged in such unlawful 

act, and the jury should answer the first issue 'So.' " 
(694) I n  our opinion there is abundant evidence of negligence upon 

the part of defendant, and that upon all the evidence presented 
in this record plaintiff is entitled to recover for the damage done unless 
the above instruction should have been given. We think it was properly 
refused. I t  is true that the plaintiff at the time of the accident was 
negligent in not procuring a license from the city of Xsheville to operate 
her automobile upon the streets of the city, but she is not placed outside 
all protection of the law nor does she forfeit all her civil rights merely 
because she violated such ordinance. 

The plaintiff's violation of the law, in order to bar her recovery, must, 
like any other act, be a proximate cause in the same sense in which 
defendant's negligence must have been a proximate cause to give a right 
of action. A collateral unlawful act not contributing to the injury will 
not bar a recovery. See Davis v. R. R., 170 N. C., 582. 



N. C.] FALL TERM, 1915. 

The right of a person to maintain an action for a wrong committed 011 

him is not taken away because at the time of the injury he was disobeying 
a statute, which act on his part in no way contributed to his injury. 
1 Shearman and Red. Neg., see. 94, sec. 104 (6  Ed.) ; Hughes  v. Atlanta 
Co., 136 Ga., 511; Armisfeud v. Lounsberry, 151 N .  W., 542; Sutton v. 
Wanwatosn,  29 Wis., 21; P. I$'. and B. R. R. Co. v. Towboat  Co., U .  S. 
23 Howard, 200, 16 L. Ed., 433; 547 Ann. Cases, 1912 C 394, and notes. 

It is held by our Court that while the violation of a city ordinance 
relating to the running of automobiles on the streets is negligence per se, 
it is necessary, to recover damages alleged to have been caused thereby, 
that the plaintiff show that this negligence was the proximate cause of 
the injury complained of. Ledbetter v. English,  166 N.  C., 125. 

The principle is well settled, as stated by Judge Cooley, "that to 
deprive a party of redress because of his own illegal conduct the illegal- 
i ty must have contributed to the injury." 1 Cooley on Torts (3 Ed.), 269. 

The same principle is stated by Watson: "At the outset it may be 
stated as a general rule that the mere fact that the plaintiff, at the time 
of the injuries received, is engaged in the commission of an unlawful 
act is not sufficient to relieve the author of the wrong or liability in 
damages therefor." Personal Injuries, 711. 

The Supreme Court of Washington decided a case exactly like this, 
and said: "In other words, before the violation of the statute by the 
person injured will constitute a defense to the negligent act of the per- 
son injuring him, there must be shown some causal connection between 
the act involved in  the violation of the statute and the act causing the 
injury. Here there was no causal connection. The injury would have 
happened in the same manner it did happen had the respondent thereto- 
fore paid the license fee due the State and been in possession of the 
statutory license." Switzer  v. Sheruood,  80 Wash., 19. 

I t  is manifest from the evidence that the injury to the auto- (695) 
mobile would have occurred had the plaintiff's machine been 
driven by the most experienced chauffeur. 

The case of Lloyd v. R. R., 151 N. C., 536, is not in point. Lloyd's 
wrong was the proximate and sole cause of his own injury. He will- 
fully violated a criminal statute by working twenty-three hours consecu- 
tively, and that was his only ground for recovery. He  became fatigued, 
weakened, and exhausted, both in body and mind, having worked contin- 
uously for a long period of time without sleep and nourishment, and 
could not, therefore, properly exert himself for his own safety and pro- 
tection. The injury would never have happened if he had obeyed the 
statute. I t  was his very violation of the statute that was the proximate 
cause of his injury, and in this respect LJoyd's case differs entirely from 
this plaintiff's case. 
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The Massachusetts cases relied on by the defendant are not authorita- 
tire. Those cases, like some in Maine and Vermont, were based on a 
statute prohibiting the general travel on a highway on Sunday. I t  was 
formerly held in those States that an ordinary Sunday traveler could 
not recover for injuries suffered from obstacles in the road or other neg- 
ligence, though he could recover for wanton or willful injuries. Those 
statutes have now been repealed and the decisions based upon them are 
obsolete. I n  commenting upon these cases, Shearman and Redfield say 
that this application of the Sunday law has been repudiated by all the 
other courts which have passed upon it. Neg., see. 104. 

The defendant moved for a new trial upon the ground that the ver- 
dict was returned and received by the clerk during the recess, without 
its consent. The following are the facts found by the court: 

"Immediately after the presiding judge had charged the jury, the 
jury retired to the jury room for the purpose of acting upon the evidence 
and awarding a verdict; immediately after the jury retired the court 
took a recess until 3 o'clock. Neither the plaintiff nor the defendant, in 
open court, consented that the clerk might take the verdict in the absence 
of the judge. After the court had adjourned for the noon recess, counsel 
for the plaintiff, in the absence of the judge and in the absence of de- 
fendant's counsel, stated to the clerk that he would consent for the clerk 
to take the verdict in the event that the jury should reach a verdict be- 
fore 3 o'clock. The defendant did not enter into such an agreement. 
Upon convening of court a t  3 o'clock, the deputy clerk stated to the court 
that during the noon recess the jury had come in and returned a verdict 
in the absence of the parties or their attorneys, and that he had taken 
the verdict, and that the issues had been delivered to him in  writing; 
that he had discharged the jury and that the jury had separated. The 

court immediately called the jury into the box, after having to 
(696) send out of the courtroom for two of them, and when all were 

present the presiding judge read the issues to the jury and asked 
if the issues read stated their findings, and they replied that they did. 
Whereupon, each juror was asked the question if he had discussed this 
case with any person after the judge had charged the jury, and prior to 
the convening of court, and nine of them stated that they had not and 
three of them stated that they had talked about the case after they had 
delivered the issues to the clerk and had been discharged; two of them 
stated that they had talked about the case to  lai in tiff's counsel, in the 
presence of the deputy clerk, but none of them had discussed it with any 
person before delivering the issues to the clerk or before they were dis- 
charged. The verdict upon which judgment was rendered was agreed to 
by the jury before the jury separated and no improper influence induced 
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the verdict. The issues were not recorded until after the verdict was 
returned to the judge." 

Under the authorities we see no reason to review the exercise of dis- 
cretion upon the par t  of his Honor in  refusing to set aside the verdict i n  
this case, inasmuch as he has found that  no improper influence induced 
it.  King v. Blackwell, 96 N. C., 322; Luttrell v. Nartin, 112 N.  C., 594; 
Petty v. Rousseau, 94 N. C., 362; TiZlett v. R. R., 166 N. C., 520. I n  
that  case Xr .  Justice Allen says: "The custom, which is very general, 
of allowing juries to return their verdicts to the clerk, i n  the absence 
of the judge, is not approved, as i t  frequently results in misunderstand- 
ing  and in  an  attempt to  impeach the verdict; but in this case the find- 
ings of the judge show that  the verdict upon which the judgment is  
rendered was agreed to before the  jury separated, and there is nothing 
to indicate that  any improper influence induced the verdict, and the 
action of his Honor in refusing to set i t  aside is sustained." 

K O  error. 

Cited: Hintolz v. R. R., 172 N.C. 589 ( l o ) ;  Graham v. Charlotte, 
186 N.C. 666, 667 ( l c )  ; Albritton v. Hill, 190 N.C. 430 ( Ic)  ; DeLaney 
v. Henderson-Gilmer Go., 192 N.C. 651 (1c ) ;  @ovington 1;. Wyatt, 
196 N.C. 371 ( Ic) .  

CHARLES A. MOORE v. THOMAS J. HARKINS, ADMIXISTRATOR OF 

$3. 8. HARKINS, DECEASED. 

(Filed 31 May, 1916.) 

Negotiable Instruments - Drafts - Designated Unpaid Funds-Right of 
Action-Limitation of Actions. 

The assignee of certain drafts given to a deputy United States marshal 
by the United States marshal, upon condition that they were to be paid 
out of moneys owed the deputy for his fees and expenses as such officer, 
which were then due but continned to be unpaid, may not maintain his 
action against the adlninistrator of the deceased drawee until such fees 
and expenses have been paid to the marshal by the Government, for until 
then the cause of action does not accrue. 

CIVIL ACTION tried before Rarding, J., and a jury, a t  February (697) 
Term, 1916, of BUNCOMBE. 

This is an action brought upon the drafts described in the complaint, 
five for $200 each, dated 18 February, 1880, and one for $400, dated 
1 9  February, 1880. 
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The drafts were drawn in favor of the plaintiff by H. S. Harkins, 
intestate of the defendant, then a deputy United States marshal, on 
R. M. Douglas, United States marshal, and were never accepted by the 
drawee. 

At  the time the drafts were executed the said Douglas was not indebted 
to the said Harkins except that certain items for expenses and services 
rendered as deputy marshal were included in the account of said Douglas 
as marshal against the Government, which were to be turned over to 
the said Harkins upon payment by the Government, and assignments of 
said items were executed to the plaintiff in the following form: 

For value received I hereby assign, transfer, and set over to Charles 
A. Moore all dues to me as deputy United States marshal from the Gov- 
ernment and Robert M. Douglas, United States marshal for the Western 
District of North Carolina, on account of actual expenses, fees, and 
allowances as deputy United States marshal; and I direct the same to 
be paid to the order of said Charles A. Moore, all that is due me from 
1 January, 1880, up to 18  February, A. D. 1880. 

H. S. HBRKIKS. [SEAL] 

The defendant admitted the execution of the drafts and assignments 
and pleaded the statute of limitations. 

At the conclusion of the evidence his Honor entered judgment of non- 
suit, and the plaintiff excepted and appealed. 

Martin, Rollins & Wright and iVarcus Erwin for plaintiff. 
,I. E. Swain and Kingsland Van, Winkle for defendant. 

ALLEIT, J. The plaintiff testified: "The six drafts belong to me. I 
hare had possession of them all the time since they were given, and I 
promptly told Douglas about them or I wrote him about them at once. 
I know they were not to be paid until Douglas got the money from the 
Government to pay them, and a0 did Harkins." 

This evidence was admitted without objection, and if, true, the right 
of action has not accrued to the plaintiff, as the Government has not 
paid any part of the money claimed to be due on the account of R. M. 
Douglas, and the plaintiff says the drafts '(were not to be paid until 
Douglas got the money from the Government." Sykes v. Everett, 167 
N. C., 606; Buskirk v. Kuhns, 32 A. and E .  Anno Cases, 932. 

There was, therefore, no error in entering judgment of nonsuit. 
Affirmed. 

Cited: Shoe Store Co. v. Wiseman, 174 N.C. 719 (c) ; ..Moore v. Har- 
kina, 177 N.C. 114 S.C.; Moore v. Harkins, 179 N.C. 527, 528 S.C. 
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(698) 
J. D. BECK v. HENKLE-CRdIG LIVE-STOCK COMPANY AND R. A. BASS. 

(Filed 24 May, 1916.) 

1. Issues-Gratuitous Bailee-Principal and Agent-Negligence-Veteri- 
nary Surgeons. 

Where, a t  the request of the owner of a mule, the keeper of a stable 
selects a veterinary surgeon skillful and capable, who operated upon the 
mule in a stall in the stable, and there is evidence that the mule was 
injured while being operated upon, by not being properly confined, re- 
ceiving injury to its back from the top bar, the two lower bars not hav- 
ing been left in place, and the evidence is conflicting as to whether the 
stable owner received compensation or generally employed the surgeon 
for profit: Held, in an action against the stable keeper and the surgeon, 
issues relating to the negligence of the defendant stable keeper and as to 
whether the injury was caused by the surgeon are not determinative of 
the controversy as to the former; for while there is evidence that the sur- 
geon was negligent, the liability of the stable keeper depends upon whether 
he was a gratuitous bailee, or employed the surgeon for profit to act as 
his agent. 

2. Principal and Agent-Negligence-Veterinary Surgeons. 
Where a mule being operated upon by a veterinary surgeon in a stall of 

a stable is injured by the want of proper confinement in the stall, and 
during the operation the surgeon has called to his assistance the aid of a 
hand working in the stable, the surgeon is responsible for the negligent 
acts of the stable hand which operated to produce the injury. 

CIVIL ACTION, tried before Adams, J., at  November Term, 1915, upon 
these issues : 

1. Was the death of the plaintiff's mule caused by the negligence of 
the  defendant Henkle-Craig Live-stock Company, as alleged in  the com- 
plaint ? Answer : "Yes." 

2. Was  the death of the plaintiff's mule caused by the defendant R. A. 
Bass, as alleged in  the complaint? -Answer: "Yes." 

3. What  damage, if any, is  plaintiff entitled to recover? Answer: 
'($100." 

From the judgment rendered, the defendants appealed. 

Self $ Baggby for ~laintiffs. 
W. C. Feimster, Council & Yount for defendants. 

BROWN, J. The evidence tends to prove tha t  the defendant live-stock 
company is  engaged in  the  business of buying and selling horses and 
mules, and for this purpose conducts stables in  the town of Statesville 
and other towns i n  this State. The  defendant Bass is a veterinary sur- 
geon, located at Statesville. I n  July, 1914, plaintiff sent his mule to 
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the defendant stock company, requesting that it take charge of the mule 
and have him operated upon for knots in his shoulders. The mule 

(699) was delivered to the stock company, who called upon the defend- 
ant Bass to perform the operation. I n  order to enable the veteri- 

narian to perform the operation, he put the mule in a stock or stall 
used for the purpose of confining unruly animals and for operating pur- 
poses. The evidence tends to prove that John Morrison, one of the de- 
fendant's servants, was called on by Bass to assist him in putting the 
mule in the stock. This stall or stock was so constructed as to require 
three bars to hold the animal inside of it. Only the top bar was put up. 
While the operation mas being performed the mule backed under the 
bar and injured his spine so much that he was paralyzed and ruined. 

The defendant company excepted to the issues as submitted, because 
they are not responsive under the allegations contained in the pleadings 
and are not determinative of the action. 

The defendant company contends that the defendant Bass was not 
its agent and that the company is not responsible for his negligence; 
that they run their business separately and independently, and have no 
connection whatever the one with the other, except that the company 

& " 

employs Bass to treat its live stock when needed and pays him his pro- 
fessional fees for his services. The defendant company alleges that 
it had nothing whatever to do with the treatment of said mule, except " 
as a favor to the plaintiff to phone the veterinary surgeon that the 
mule was at  its stables awaiting treatment. 

First, as to the defendant the Henkle-Craig Live-stock Company. We 
are of opinion that the issues excepted to and submitted by the court 
are not determinative of the issues raised by the pleadings. A11 the - 
evidence tends to prove that the defendant company was acting as the 
bailee of the plaintiff and without consideration, except the defendant 
Bass was its agent and employed by the defendant company as a veteri- 
nary surgeon for profit. There is no evidence that the defendant com- 
pany was negligent in selecting Bass as a veterinarian, as it is not dis- 
puted that he was a skillful and competent veterinary surgeon. The 
defendant company contends that their only relation with him mas that 
of a veterinarian, doing business on his own account and not for them, 
and occasionally employed by this company to treat their own horses 
and mules, for which he received his professional fees. 

I f  the fact be that Bass was not theagent and employee of the defend- 
ant company generally, but practices his profession on his own account, 
and was called in by the company to treat the plaintiff's mule, then 
the defendant company would not be liable for his negligence. But if 
the fact be that the defendant Bass was employed generally by the 
defendant company as a veterinarian, and the company received compen- 
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sation for his services and used him for purposes of profit, then Bass 
would be their agent and they would be liable for his negligence. 
This  fact is a t  issue by the pleadings, and is not determined by (700) 
the verdict of the jury. We think his Honor erred in  not submit- 
ting a n  appropriate issue based upon these allegations of the pleadings. 

Second, as to the defendant Bass. The motion to nonsuit wa's properly 
overruled. There i s  evidence of negligence in  the manner in  which the 
mule was attempted to be confined in  the stock. I t  is  immaterial whether 
it was caused by the negligence of John  Morrison, the assistant of Bass, 
o r  not. I t  was Bass's duty to see tha t  the mule was properly confined 
so as not to injure itself, before he commenced his operations. 

Upon an  examination of the record as  to the defendant Bass, we find 
n o  error. As to the defendant Henkle-Craig Live-stock Company there 
must be a new trial. 

T h e  costs of the appeal will be taxed against the plaintiff. 
New trial. 

BRYSON & BRPSON v. GENNETT LUMBER COMPANY. 

(Filed 31 May, 1916.) 

In an action to establish a laborer's lien upon manufactured lumber, 
under the provisions of chapter 150, see. 6, Public Laws 1913, the plaintiff 
must show compliance with the various statutory requisites; and a charge 
as to notice that the jury should return a verdict for the plaintiff should 
they find that he attached "the notice to the lumber" on the defendant's 
yard, is deficient and erroneous in leaving out the question as  to whether 
the defendant had been served with a copy of the claim within flve days 
after filing the lien with the justice of the peace, or that he could not be 
found. 

2. Liens-Laborers-Lumber-Statutes-Amount Due by Owner-Subcon- 
tractors. 

Where a laborer in the manufacture of lumber employs another laborer 
to assist him in his work, and the latter seeks to enforce the lien given 
by chapter 150, see. 6, Laws 1913, for the value of the work he has done, 
it must be made to appear that the owner was due his own contractor, 
for the lien claimed can only be enforced to that extent, the object of the 
statute being to protect the laborer against any transfer of the lumber by 
the owner, who while indebted to his contractor, and insolvent, might 
otherwise pass the title t o  a bona fide purchaser for value, without notice 
of the lien. 

CIVIL ACTION tried before Ferguaon, J., and a jury, a t  October Term, 
1915, of JACKBON. 

773 
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Plaintiffs sued for $54.45 due by account for labor performed. They 
were employed by one Frank Bailey to cut certain timber belong- 

(701) ing to the defendants. Bailey had been employed by defendants 
to cut the timber and he employed plaintiffs to help him. They 

cut a part of the timber and received a written order from Frank Bailey 
to the defendants to pay them their wages, which amounted to $75. 
Plaintiffs presented this order to defendants (a  partnership) and there 
is evidence that they orally accepted the same, or promised to pay it, and 
actually paid $20 on i t  at that time, but refused to pay the balance. 

There was evidence on the part of the defendants which conflicted 
with that of the plaintiffs, and i t  tended to show only a conditional 
acceptance of the order. 

The court charged the jury to return a verdict for the plaintiffs if 
they found that Frank Bailey owed the plaintiffs $54.45 for cutting 
the logs and that plaintiffs attached "the notice to the lumber" on the 
defendant's yard and brought their suit within the time specified in the 
statute, as this would give them a lien thereon, it being admitted that 
the defendants took possession of the lumber. 

Verdict and judgment for the plaintiffs, and appeal by defendants. 

N o  counsel for plaintif f .  
C o l e m a n  C. C o w a n  for defendant .  

WALKER, J., after stating the case: The statute under which the suit 
was brought is chapter 150, Public Laws 1913, sec. 6. I t  provides that 
where the laborer's wages for thirty days or less are due and unpaid, he 
shall file notice of his claim with the nearest justice of the peace in the 
county where the work was done, stating the number of days the labor 
was performed and the person for whom it was performed, the price 
per day, and the place where the lumber is situated, which statement 
shall be signed by the laborer or his attorney, and thereupon, and within 
five days after filing the notice with the justice of the peace, he shall 
deliver to the owner of the lumber a copy of the said notice; and if the 
owner cannot be found, the notice must be attached to the lumber upon 
which the labor was performed, and upon this being done, any person 
buying said lumber (after the notice has been filed with the nearest jus- 
tice of the peace) shall be deemed to have purchased the same with notice 
of the lien, but no action shall be maintained against the owner of the 
lumber unless brought within thirty days after the notice was filed with 
the justice of the peace as provided by the statute. 

The court should have embraced in its charge all of the requisites or 
facts material to a valid lien, so that the jury could have found the facts 
in  regard thereto, and the validity of the lien determined. There is no 
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e~idence that any attempt was made to serve a copy of the claim on the 
defendants within five days after filing the lien with the justice of the 
peace, and none that they could not be found. The evidence rather 
tends to show that they could have been found. But waiving this (702) 
apparent defect in the charge, we are of the opinion that it did 
not correctly state the law of the case to the jury. The statute of 1913, 
as previously construed by this Court, was intended to give a lien in 
favor of those embraced by its terms only when the owner of the lumber, 
upon which the labor was bestowed, is indebted to the contractor by 
whom the person claiming the lien was employed. I n  Glazener v. Lum- 
ber Co., 167 N. C., 676, a case substantially similar to this one, the Court 
said: "It is admitted that the lumber company had no control over the 
employees of Campbell, and did not assume any obligation to pay them 
after they entered Campbell's employment, and the court found that the 
debts due the plaintiffs were the sole obligations of Campbell, except in 
so far as they might, as a matter of law, have the lien which they claim. 
. . . C. P. Hogsed worked in the band sawmill, receiving the plank 
as it fell from the saw and placing it upon a mechanical device, and 
there is due him for said service and labor a balance of $12.30 for work 
and labor done in November, 1913, for which he brought action and 
filed the lien on the same property as Fisher and Glazener. . . . 
The court, mas not asked to find whether the lumber company was 
indebted to Campbell upon the contract, as there is an action pending 
between them to settle their differences. The court adjudged that the 
claim of Glazener, who was an employee in the blacksmith shop making 
repairs on the cars, and of Fisher, who was a railroad hand working 
on the track and repairing bridges, were not liens upon the lumber of 
other property named above in the lien filed, but that the claim of 
Hogsed, who aided in cutting the lumber by taking the boards from the 
saw as cut and placing them on a truck, was a lien, provided, of course, 
that there was an indebtedness found to be due from the lumber com- 
pany to Campbell at the time the notice of the lien was given. . . . 
We think his Honor's decision was well considered and correct as to all 
three parties." 

C. P. Hogsed claimed a lien, in that case, under the statute of 1913, 
ch. 150, see. 6, the same one under which the plaintiff seeks to recover 
in  this action. 

I n  Hogsed v. Lumber Co., 170 N. C., 529, the Court said, referring to 
Glazener T .  Lumber Co., supra: "In the said former case we held that 
the plaintiffs were entitled to a lien upon whatever interest in the lumber 
their employer, Campbell, should be found to have upon the settlement 
of the suit pending between Campbell and the lumber company. When- 
ever that amount is ascertained, the claims of the laborers are entitled to 
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a first lien thereon, and by virtue of the judgment in this case said 
amount must be retained by the lumber company and paid over to these 
plaintiffs so entitled. The lumber company will receive credit for such 
amount in settlement with Campbell, if they owe him so much." 

I t  appears from those two cases that plaintiff cannot recover 
(703) unless he is able to show that the defendant at  the time plaintiff's 

lien was filed was indebted to his employer, Frank Bailey; and if 
he succeeds in  doing so, he may have judgment only to the extent of 
that indebtedness. This would seem to be a reasonable construction of 
the statute, as under the other construction the owner might in  good 
faith and without any notice of outstanding claims against his con- 
tractor settle with him, and be subjected to a double payment without 
any fault on his part. The notice and lien were intended to protect the 
laborer against any transfer of the lumber by the owner, who, while in- 
debted to the contractor and insolvent, might without this safeguard 
pass the title to a bona fide purchaser for value and without notice of the 
laborer's claim, and thereby defeat it. 

I t  follows that there was error in the charge. 
New trial. 

NATIONAL NOVELTY IMPORT COMPANY v. J, M. MOORE. 

(Filed 31 May, 1916.) 

1. Vendor and Purchaser-Contracts-Fraud-Trials-Evidence. 
Par01 evidence that the plaintiff's salesman procured the written con- 

tract for the sale of jewelry sued on by falsely representing that certain 
named responsible dealers had purchased similar jewelry from him is 
sufficient to sustain a verdict setting aside the writing for fraud, and the 
evidence is not objectionable under the statute of frauds. 

2. Quantum of Proof-Fraud-Sale of Goods. 
It  is not required that the defendant show fraud in the procurement of 

a written contract for the sale of goods, by clear, strong, and convincing 
proof, when such fraud is relied upon in defense of an action to recover 
the contract price. 

3. Instructions Requested-General Charge--4ppeal and Error-Harmless 
Error. 

An erroneous prayer for instruction asked by appellant, and substan- 
tially given by the judge in his general charge is harmless error. 

4. Contracts, Written-Fraud in Procurement-Parol Evidence. 
Where a written contract is sought to be set aside upon par01 testimony 

as to frand in its procurement, the rule that the writing affords the best 
evidence of the contract has no application. 
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CIVIL ACTION, tried before Berguson, J., and a jury at November 
Term, 1915, of Maoon., upon these issues: 

1. Was the defendant induced to enter into the contract, "Ex- 
hibit A," by the plaintiff's agent falsely and fraudulently repre- (704) 
senting to the defendant that Sam Franks, a merchant in Frank- 
lin, N. C., had purchased and was selling said goods, and that Holmes 
Bryson, a merchant at Dillsboro, N. C., had purchased and was selling 
said goods ? Answer : "Yes." 

2. Did the defendant refuse to receive said goods and reship them to 
the plaintiff because of the false and fraudulent representations? An- 
swer : ('Yes." 

From the judgment rendered, plaintiff appealed. 

T. J. Jchnston, H .  G. Robertson for plaintiff. 
G. L. Jones, Gilmer A. Jones for defendant. 

BEOWE, J. Plaintiff sued to recover of defendant the purchase price 
of certain jewelry sold by plaintiff's salesman to defendant. Upon 
arrival, defendant refused to accept the goods and repudiated the trans- 
action upon the grounds as set forth in the answer: 

1. That he had an agreement with the salesman of the plaintiff that 
he could cancel the order; and 

2. That the sale was procured by fraud, in that the defendant was in- 
duced to enter into the contract by reason of certain fraudulent state- 
ments made by the salesman that such men as Holmes Bryson of Dills- 
boro and Sam Franks of Franklin had purchased the same line and 
were well pleased, when in fact neither had made such purchases. 

The first defense was excluded by the court and issues were submitted 
to the jury on the second. 

At the close of all the evidence plaintiff moved for judgment upon the 
pleadings and evidence. The court declined the motion and plaintiff 
excepted. Plaintiff then requested the court to charge the jury: 

1. That if the jury believe the evidence in this case they shall return 
a verdict for the plaintiff. 

2. That there is no evidence of fraud in this case, and it is the duty 
of the jury to so return their verdict. 

3. That the burden is upon the defendant to satisfy the jury by clear, 
strong, and convincing testimony that the plaintiff or its agent practiced 
fraud in inducing the defendant to enter into the contract in question, 
and I hereby charge you that the defendant has failed to produce such 
testimony, and it is your duty to answer the first issue "KO." 

4. That when a statement is in writing, when parties have reduced 
and put their transactions in writing, the law attaches greater weight 
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to such writing than to oral testimony, depending upon the memory or 
recollection of witnesses. The writing cannot change. Our memories 
are liable to deceive us;  but when a thing is in writing the law gives i t  

greater weight than the memory of a witness or verbal evidence. 
(705) The court refused to give the sa'me, and plaintiff excepted. 

We are of opinion that the court did not err in overruling 
plaintiff's motion for judgment. 

The pleadings raise the issue of fraud in  the execution of the con- 
tract sued on. The issues were properly submitted to the jury. There 
is sufficient evidence of fraud to justify the verdict of the jury, and, 
therefore, the first and second prayers for instruction were properly 
declined. The judge substantially but erroneously gave the third prayer, 
and thereby required the defendant to establish his plea by a degree of 
proof not required by law. 

I t  is true, the burden of proof rested on the defendant, but not to 
satisfy the jury by clear, strong and convincing proof. That rule of 
law does not apply to cases of this kind, where defendant repudiates a 
contract of sale, written or verbal, upon the ground that he was induced 
to enter into i t  by the false and fraudulent representations of the seller. 
The true application of this rule of evidence is pointed out in Harding u. 
Long, 103 N. C., 1. 

This error, however, was in plaintiff's favor. The fourth prayer was 
properly refused. The principle invoked by plaintiff has no application 
where the issue involved is one of fraud and the written contract is 
sought to be set aside because of fraud in procuring its execution. 

Upon an examination of the record we find 
No error. 

Cited: Hunter v. Sherron, 176 N.C. 228 (413). 

MOUNT GILEAD COTTON OIL COMPANY v. WESTERN UNION 
TELEGRAPH COMPANY. 

(Filed 31 May, 1916.) 

1. Telegraphs-Vendor and Purchaser-Principal and Agent-Contracts- 
KegligenceDamages. 

Where according to custom between the parties the sendee of a tele- 
gram purchased on his own account cotton seed to be shipped to the 
sender at a price stated in the message, but by reason of an error in its 
transmission he had purchased to sell at a higher price than that actually 
authorized, the telegraph company cannot be considered the agent of the 
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sender in making the contract, or bound by the terms of the erroneous 
telegram, when the sender has before shipment ascertained the error in 
the telegram, and 1-oluntarily pays for the seed a t  the higher price, and he 
may not recover, in his action against the company, the difference bet,ween 
the price authorized and that negligently stated in the telegram, but 
only nominal damages, or the cost of the message. As to whether sub- 
stantial damages conld be recovered had the seed been accepted without 
knowledge of the error, and damages had been sustained by the sender, 
with no means of recouping his loss, qucere. 

2. Same-Extra Expense. 
In this action it is Held ,  that the sender of a telegram erroneously 

transmitted as to the price offered for cotton seed may not recover, as an 
element of damages, money expended on certain trips taken, as they in 
no wise referred to the subject of his action nor were they connected 
therewith. 

3. Telegraphs-Vendor and Purchaser-Principal and Agent-Segligence 
-Damages-Duty of Sender. 

I t  is the duty of the sender of a telegram, which has erroneously been 
transmitted, to his Bnowledge, to minimize the loss resulting to him, 
whether arising by conbact or in tort ;  and where the telegram was for 
the purchase of cotton seed, he may not voluntarily enter into a new con- 
tract a t  the erroneously stated price, when he might have refused to take 
the seed, and then hold the telegraph company to the payment of his loss. 

CIVIL A C ~ I O K  tried before Lnne ,  J., and a jury, a t  September (706) 
Term, 1916, of MOR'TGOMERY. 

The action was to  recover damages caused by erroneous tra~ismission 
of a telegram making an  offer for  purchase of cotton seed. 

On  the testimony, the court ruled that  plaintiff's recovery was re- 
stricted to nominal damages or amount tendered therefor by defendant, 
to wit, 41 cents. Judgment for this amount, and plaintiff excepted and 
appealed. 

Chas. A. Armstrong for p l a i n t i f .  
J .  A. Spence  for de fendan t .  

HOKE, J. The evidence tended to shom- that, on 1 October, 1914, 
plaintiff, doing business at Mount Gilead, K. C., delivered to defendant 
company for transmission to John Kearns, at Wagram, K. C., a mes- 
sage offering $20 per ton for cotton seed, and requiring immediate ac- 
ceptance; that  under the arrangernext between plaintiff and Kearns the 
latter was to buy the seed a t  his own price and sell to plaintiff a t  the 
price offered; that the message was erroneously delivered : "twenty-two" 
instead of twenty, making an  error of $2 per ton;  that, acting on the 
erroneous message, Kearns bought or contracted for immediate delivery 
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of four car-loads of seed, part of which were in the cars at  Wagram, 
when the plaintiff's agent and manager, having occasion next day to go 
to Wagram, and ascertaining that the mistake had occurred, counter- 
manded the order as to further purchases, paid Kearns for the seed 
already bought or contracted for at  the price of $22, and brought suit 
against the company, claiming as damage the excess of $2 per ton paid 
or contracted for by Kearns by reason of the mistaken message, the 
damages so estimated amounting to $220.34. 

On these the facts chiefly relevant, we are of opinion that his Honor 
correctly held that plaintiff could only recover nominal damages, or 
the amount for which judgment had been tendered by defendant, of 

41 cents. 
(707) There is much contrariety of decision on the question whether 

a telegraph company may be properly considered the agent of a 
sender so as to bind him by a contract made in his name or for his benefit 
by season of a message which has been erroneously transmitted. I n  this 
jurisdiction i t  is held that the company, in such case and to that extent, is 
not the agent of the sender; that the latter is not bound by the terms of 
the erroneous message, and, unless otherwise in default, may not be held 
responsible for the effects'of it. Pegram v. Tel. Co., 100 N .  C., 28. The 
position has the support of authoritative and well considered cases in 
other jurisdictions : Pepper v. Tel. Co., 87 Tenn., 554; Shingleur v. Tel. 
Co., 72 Miss., 1030; Strong v. Tel. Co., 18 Idaho, 389; is said to be in 
accord with the English and Canadian decisions on the subject, and, in 
a recent work on electricity, after a full discussion of the subject, it is 
approved by the authors as the better rule. Joyce on Electricity (2 Ed.), 
sec. 907. I t  is said by some of the text-writers that the opposing position 
is supported by the weight of authority in the American courts, a state- 
ment that is examined and combated, successfully, we think, by Judge 
Polkes in his learned and forcible opinion in Pepper's case, to which we 
have heretofore referred. 

The American cases which uphold the view that the company is to 
be properly considered the sender's agent for the purpose and to the 
extent indicated are made to rest chiefly on the proposition that, as 
the sender first resorted to this means of communication, he should be 
held to bear the loss arising from the company's negligent breach of 
duty;  but this, to our minds, is very far from satisfactory. As a matter 
of fact, we know that neither the sender nor the addressee has any con- 
trol over the operations of the company or its methods. Both are equally 
aware of its liability to mistakes and the extent of them, and both have 
equal opportunity to verify the message by repetition, etc., and it seems 
to us that the doctrine which undertakes to hold the sender liable under 
the ordinary principles of agency is unsound, and that the position as 
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i t  prevails with us and which considers the company as a public-service 
agency, acting, in the respect suggested, independently of either, has the 
better reason, and, certainly, as now advised, we have no present dispo- 
sition to question it. This, then, being in our opinion the correct prin- 
ciple, on the facts presented in the record, his Honor correctly held that 
plaintiff was restricted to nominal damages or, at most, to the price of 
the message. 

I t  is not at  all clear that any of the seed had been delivered when the 
mistake was discovered; but if it were otherwise, and four car-loads of 
seed were then i11 the cars at  Wagram ready for shipment, these seed 
purchased at  $22 per ton, were not the seed that plaintiff had ordered, and 
he had then the legal right to reject and return them to addressee 
of the message. The latter could have recovered of the company (708) 
the damage incident to their culpable mistake. But plaintiff, 
having with full notice elected to take the seed at  the higher price when 
not legally obligated to do so, has thereby entered into a new contract 
concerning them, and is not now in a position to sue the company because 
of its breach of contract with him. 

I t  is the recognized position that in case of breach of contract or of 
tort, the injured party must do what reasonable business prudence re- 
quired to minimize his damage. Uocutt v. Tel.  Co., 147 N.  C., 137; 
Bowen v. King,  146 N. C., 391; Tillinghast v. Cotto,% Mills, 143 N .  C., 
268; R. R. v. Hardware Co., 143 n'. C., 54, and a fortiori where, in such 
case, the injured party, the plaintiff in this instance, has voluntarily paid 
the higher price for the seed when he was not compelled to do so, he has 
no legal right to insist on such payment as an element of damage. 

I t  may be that if, before the mistake was discovered, plaintiff had 
received and disposed of the seed, and conditions were such that he 
had no means of recoupment for his loss, a case might be presented for 
recovery of such damages, as naturally arising from the company's breach 
of contract; but no such case is presented in this record, the facts showing 
that the seed or a portion of them were then in the cars at Wagram and 
the remainder subsequently delivered and voluntarily taken over, as 
stated, by plaintiff at the higher price. 

I t  was insisted for plaintiff that he was in any event entitled to re- 
cover for certain money expended as incident to his trip to Wagram and 
his effort to avoid the effects of the mistake in other localities, but we 
are unable to see that the trip to Wagram was in any way due to the 
erroneous message or that plaintiff's efforts in reference to the effect 
of the message in other localities had any legal or sufficient connection 
with the defendant's default as to constitute a legitimate element of 
damages. 
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There is  no e r ror  i n  the record, and the  judgment below mus t  be 
affirmed. 

N o  error. 

Cited:  L e i g h  v. Te legraph  Co., 190 N.C. 705, 706, 707 (cc) ; T r o i t i n o  
v. Goodman ,  225 N.C. 416 (3c). 

STATESVI1,LE FLOUR MILLS COhIPANP V. WATXE DISTRIBUTING 
COMPANY. 

(Filed 10 May, 1916.) 

1. Contracts-Breach-Independent Terms-Damages. 
Whether covenants or stipulations of a contract are  dependent upon or 

independent of earh other is to be determined by the intention of the par- 
ties as  gathered from the instrument; and a breach by one party of a term 
thereof does not necessarily relieve the other party from performance; 
for the term thus violated, to have this effect, must be vital to the con- 
tract, making performance in~practicable, as  to the other parts of the con- 
tract, to accomplish the intended purpose; when i t  is otherwise, compen- 
sation may be demanded for the particular damage thereby caused. 

2. Same-Disputed Items-Adjustment-Vendor and  Purchaser. 
In  an action to recover damages for a breach of contract for  the sale 

of flour i t  appeared that the defendant purchased the flour. to be sent out 
upon his notification and to pay certain "carrying-over charges" if not 
ordered out by him in stated quantities a t  certain periods. A dispute arose 
between the parties as  to the amount of certain "carrying-over charges" 
the defendant should pay, and afterwards plaintiff acceded to his demands 
and, in accordance with custom, authorized the defendant to deduct the 
amount from the amount of the next invoice, and gave him credit therefor 
on the balance then due by him. Held, the defendant was not justifled in 
refusing to perform his part of the contract on the ground stated, and was 
liable for the consequent damages incurred by plaintiff. 

5. Vendor and Purchaser-Price Delivered-Milling i n  Transit-Custom- 
Credits-Evidence-Contracts. 

Under a contract for the purchase of a quantity of flour a t  a price deliv- 
ered, to be shipped out in car-load lots within a stated period as  desig- 
nated by the purchaser, the purchaser was to pay the freight and deduct 
It  from the invoice of the next shipments, but breached his contract by 
~ e f u s i n g  to accept the flour after the first shipment. The seller shipped 
the flow from a western point to Goldsboro, N. C., under a milling-in- 
transit arrangement a t  S., by which the freight for the whole transit was 
paid by the shipper, and in his action for the price of the flour i t  is held 
tha t  the purchaser was not entitled to deduct therefrom the freight from 
B. to  destination, as the contract contemplated actual shipments, and the 
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freight was paid by plaintiff under the milling-in-transit arrangement with 
the railroad company, and, therefore, no freight was due at Goldsboro. 

4. Vendor and Purchaser-Price Delivcrrd-Contracts-Breac11-~kasure 
of Damages. 

In an action by the seller of flow at a certain price delivered, for the 
breach of defentlant's contract to accept it, the measure of damages is the 
difference between the contract price and the market price at  the place of 
delivery. 

C ~ I I .  n c ~ o n '  tried before F ~ r y u a o n ,  ,T., and a jury, at August (709) 
Term, 19 15, of IREI~LL.  

Plaintiff sued for the recovery of damages for the breach of a contract 
for the sak  and purchase of 500 barrels of flour. The defendant con- 
tracted with the plaintiff to buy from it 500 barrels of flour to be deliv- 
ered to defmdaut free on board the ears at Goldsboro, N. C., under the 
milling-in-transit freight rates granted to the plaintiff by the railroads, 
the flour to bc delivered during the months of February and March, 
1915, at such times and in such quantiticls as the defendant might specify, 
for which the defendant agrced to pay in cash upon the presentation of a 
sight draft with bill of lading attached, as a basic price, the sum 
of $7.75 per barrel for thc grade of flour manufactured by the (710) 
plaintiff and branded as Queen, and $7.90 per barrel for the grade 
of flour manufactured by the plaintiE and branded as Palaw. I t  was 
furtlicr agreed that if the flour was not ordered out within the contract 
shipment period, that is, during February and March, 1915, defendant 
would pay the plaintiff, in addition to tbe price of the flour and at  the 
beginning of each thirty-day period after the said contract shipment 
period, without notice from the plaintiff, 5 cents per barrel per month or 
fraction of a month, which was the usual "carrying-over charge." 

The first order, which was for 100 bands,  was not made by defendant 
until i4pril, 1915, after the expiration of the "shipment period,77 and 
defendant was chargeable, in addition to tlw price, with 5 cents per bar- 
rel as "carrying-over charges." The 100 barrels were shipped to and 
received by the defendant at Goldsboro, and an invoice of the shipment 
mailed by the plaintiff to it, in which there was an overcharge of $7.50 
for "carrying-over charges." There was correspondence in regard to 
the discrepancy brxtwern the parties, 29 April, 30 April, 6 May, 8 May, 
and 11 May, the substance of it being that defendant called attention 
to the error and plaintiff replied that 25 barrels wcre shipped in April 
on a January contract, which entitled it to two months for carrying-over 
charges or 10 cents per barrel, and that there were charges for two 
months on the 100-barrel shipment. Defendant insisted that there 
was a mistake, and drew for the difference, which was $7.50. Plaintiff 
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replied on 8 May that it was charging all customers 10 cents per month, 
but that it would credit defendant's account with $7.50, to be deducted 
from the next invoice. On 11 May defendant canceled the contract and 
refused to receive any more shipments. At that time defendant sued 
plaintiff for carrying-over charges more than $7.50. The defendant 
claimed a deduction for freight from Statesville to Goldsboro, and with 
reference to this claim F. 8. Sherrill, witness for the plaintiff, testified: 
"The contract shipment period is the period within which it is to be 
ordered out on which there is no carrying charges, to wit, February and 
March. The defendant ordered out 28 April, 1915, 100 barrels; that left 
400 barrels due on order. The defendant never ordered out the other 
barrels, but repudiated and rescinded the contract 11 May, 1915; the 
market price of the flour in Goldsboro then (11 Nay, 1915) was $7.10 for 
Palace and $6.95 for Queen; this is 15 cents lower than stated in the 
complaint. I overlooked the fact that Goldsboro was a less rate than 
some contracts we had (freight rate). We base all our prices of %our on 
the Ohio River Crossing; for instance, some points will be 50, some 60, 
and others 65 cents. Flour is all sold delivered; the seller pays the freight 
and it is deducted from the invoice. We will say flour is $5 at Goldsboro, 

we deliver it there; it is c. a. f., cash and freight. We deduct the 
(711) freight from price of flour. The price of flour is based on deliv- 

ered shipments, including the freight, the price per barrel." 
B. C. Thaxton, witness for defendant, testified: '(On the invoice sent 

to us they deducted the freight. They were to deliver i t  in Goldsboro, 
and they drew for the amount of the invoice, less the freight. On the 
Queen I was to pay $7.75, less the freight. They made it that much 
less." There was evidence on the issue as to damages which showed the 
difference between the contract price and the market price or value of 
the flour at  Goldsboro. The jury returned the following verdict: 

1. Was there a breach of the contract by the defendant 11 May, 1915? 
Answer : "Yes." 

2. What damage has the plaintiff sustained by reason of the breach? 
Answer : "$272.50." 

Judgment on the verdict and appeal by defendant. 

A. L. Coble and Dorman Thompson  for plaintiff. 
D. H.  Bland  and W .  D. T u r n e r  for defendant .  

WALKER, J., after stating the case: The defendant contends that the 
plaintiff broke the contract by overcharging on one item as indicated in 
the above statement. I t  is plain, we think, that if this was a breach at  
all, it was not such a one as justified the defendant in canceling the con- 
tract. I t  seems to have been the result of a misunderstanding as to the 
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nature of the shipments, and as soon as plaintiff discovered its mistake, 
i n  a very small amount, it agreed to rectify it, by giving the defendant 
credit for the amount, with leave to deduct it from the next invoice. 
What  else could plaintiff have done? Defendant then owed it more 
than enough to cover the amount of the discrepancy and was fully pro- 
tected, had plaintiff been insolvent, and was doubly protected if it had 
complied with the contract, as it had the right and the express permis- 
sion to deduct the amount from the next invoice. Why the defendant 
should have drawn for the amount, when it was indebted to the plaintiff 
in a larger amount, requires more explanation than has been given. But 
upon well settled legal principles the defendant was in the wrong, apart 
from the question of good faith, in canceling the contract. The doctrine 
is well expressed in 9 Cyc., p. 650: "When there are several terms in a 
contract, a breach committed by one of the parties may be a breach of 
a term which the parties have not, upon a reasonable construction of 
the  contract, regarded as vital to its existence. Such a term is said to 
be subsidiary, and a breach thereof does not discharge the other party. 
H e  is bound to continue his perfornlance of the contract, but may bring 
a n  action to recover such damages as he has sustained by the default." 
I n  a case much cited on this point it appeared that the plaintiff, a profes- 
sional singer, had entered into a contract with defendant, director 
of an opera, for his services as a singer for a considerable time, (712) 
and upon a number of terms, one of which was that plaintiff should 
be in London without fail at  least six days before the commencement of 
his engagement, for the purpose of rehearsals. Plaintiff broke this term 
by arriving only two days before the commencement of the engagement, 
and defendant. treated this breach as a discharge of the contract. The 
Court held that, in the absence of any express declaration that the term 
was vital to the contract, it must look to the whole contract and see 
whether the particular stipulation goes to the root of the matter, so that 
a failure to perform it would render the performance of the rest of the 
contract by the plaintiff a thing different in substance from what the 
defendant has stipulated for ;  or whether it merely partially affects it and 
may be compensated for in damages, and the Court held that the term did 
not go to the root of the matter, so as to constitute a condition precedent. 
Betini v. Gye, 1 Q. B. D., 183." To the same effect, Clark on Contracts, 
457; 3 Elliott on Contracts, see. 2045, and 3 Page, sec. 1450, where the 
rule as to divisible and subsidiary promises is thus stated: "It is not the 
breach of every covenant of a contract that may operate as a discharge of 
the adversary party. To have this effect, the covenant broken must be 
a vital term of the contract, breach of which makes performance imprac- 
ticable, and the accomplishment of the purpose of the parties impos- 
sible. Breach of a minor and subsidiary covenant may give rise to an 
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action for damages, but it cannot operate as a discharge." And again, 
in the same action: "Where a contract to ship goods under the vendee's 
form of charter party is broken only by using another form of charter 
party which omits a clause that if the vessel is freed from wharfage 
during discharge of cargo, freight is to be reduced 4% pence per ton, 
the party not in default must perform, and sue for damages if he has 
suffered any." Withers v. H o ~ r e ,  71 Pac. (Cal.), 697. Another apt 
illustration, where the facts were similar to those before us, will be found 
in 3 Elliott on Contracts at  sec. 2046, it being there said : "Neither is ... 
there a fatal breach in cases where the nonperformance of one of the con- 
ditions does not materially impair the benefit from the performance of 
the others and the loss occasioned by the breach of the particular condi- 
tion is capable of compensation in damages. I t  is not the theory of this 
principle that on failure of performance in an unimportant particular 
that the party benefited should enjoy these benefits and render no com- 
pensation for them. This principle is abundantly illustrated in cases 
where contractors for construction of buildings have, in good faith, sub- 
stantially but not literally complied with the specifications. I n  these 
cases where the damages are slight, so that an allowance out of the con- 
tract price will give the owner substantially what he contracted for, the 

breach does not discharge the entire contract." &4s remarked by 
(713) Tindul, C. J., in Stalcers 21. Curling, 3 Bing., N. C., 355, the rule 

has been established by a long series of decisions in modern times, 
that the question whether covenants or stipulations of a contract are to be 
held dependent upon or as independent of each other is to be determined 
by the intention of the parties as it appears on the instrument, and by the 
application of common sense to each particular case, and to this intention, 
when once discovered, all technical forms must give way. See Leonard v. 
Dyer, 26 Conn., 172;  Ritchie v. Atkinson, 10 East, 295, and numesous 
authorities cited in notes to text-books which we have cited. 

The defendant received proper credit for the overcharge in this case, 
and this was all that he could reasonably demand. Withers v. Moore, 
sup.ra. 

I t  would be contrary to reason and a reproach to the administration 
of justice if for so slight a breach, if substantial breach i t  was, we 
should hold the defendant to be altogether discharged from further per- 
formance of this contract. 

The parties may by their language make a term have the force and 
effect of a condition precedent, but there is no such expression in this 
contract. 

The determination of the other question, as to the deduction from the 
damages of the amount of the freight for carriage from Statesville to 
Goldsboro, it seems to us, must also and equally be against the defendant. 
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It is perfectly evident what the parties meant by the stipulation as to 
freight, which was to be deducted from the invoices of actzd shipments. 
"The price of flour was based on delivered shipments, including freight, 
the price per barrel. . . Flour is all sold delivered; the seller pays 
the freight and i t  is deducted from the invoice," said plaintiff's wit- 
ness. The defendant's testimony does not contradict this statement, but 
rather tends to corroborate it. B. C. Thaxton said that "On the invoice 
sent they deducted the freight; they drew for the amount of the invoice, 
less the freight." This meant nothing more or less than that when a 
shipment was made and the goods were actually transported, where 
there would be freight charged, the plaintiff should pay the freight to 
Goldsboro, and the amount should be taken from the total of the invoice. 
There would be no freight where there was no shipment, and, of course, 
no invoice to be deducted from. The reason plaintiff allowed this credit 
on the amount of the invoice was because it had already paid the freight 
through Statesville to Goldsboro, and the railroad company would re- 
fund to plaintiff the amount .so paid for defendant under the "milling- 
in-transit" arrangement, which is well understood, and is fully explained 
in  the evidence. Any other construction of the contract would plainly 
contravene the real intention of the parties, and might result in a sale 
of the flour below the market price. 

The court gave proper instructions as to the measure of dam- (714) 
ages: the difference between the contract price and the market 
price a t  the place of delivery. Heiser v. Mears, 120 N. C., 443; Clements 
v. State, 77 N. C., 142; Hosiery Co. v. Cotton Mills, 140 N. C., 452, 454. 

We find no error in  the record. 
No error. 

Cited: liickardson v. W o o d ~ u f f ,  178 N.C. 52 (4c) ; Smith I ) .  Smith,  
190 N.C. 768 ( l c ) ;  Lambom v. Hollingsworfh, 195 N.C. 354 (4c); 
Wad'e v. h t t e r l o h ,  196 N.C. 120 ( l c ) ;  L?ylces v. Grove, 201 N.C. 
258 (2c). 

OUTCAULT Al)VERTISING COMPANY v. A. A. FAIN AND W. E. HOWELL, 
PARTNERS, ETC. 

(Filed 31 May, 1916.) 

1. Vendor and Purchaser -Pleadings - Proof-Variance-False Repre- 
sentations-Opinion. 

Where i t  is alleged in an action to recover a sum claimed to be due 
under plaintiff's contract to furnish cuts to be used by the latter for 
advertising purposes in a local newspaper, that the agent of the plaintiff 
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induced the defendant to enter therein upon falsely representing that the 
management of the paper had agreed to use the cuts a t  the same rate 
defendant had theretofore been paying, and the proof was that the plain- 
tiff's agent had stated to defendant that it would not cost more, and upon 
due deliberation the defendant had accepted the offer: Held, there was 
a fatal variance between the allegation and proof, the latter amounting to 
no more than an expression by the agent of his opinion. 

2. Same-Trials-Evidence. 
Where a business concern has agreed t o  use, under contract, a t  a stated 

price, cuts furnished for advertising purposes, and there is evidence in 
defense tending to show that the vendor's agent, in making the sale, 
stated that the lnanager of a local paper said he would use them at  the 
same advertising rates the defendant had been paying, which he had 
refused to do, this, of itself, is no evidence of the falsity of the repre- 
sentations. 

CIVIL ACTION tried before Ferguson, J., and a jury, a t  January  Term, 
1916, of CHEROKEE. 

This is an action to recover $104 alleged-to be due under a contract by 
the plaintiff to furnish the defendants certain metal cuts to be used in  
the local paper where the defendants did business, i n  advertising the 
business of the defendants. 

The defendants admitted the execution of the contract and did not 
deny that  the amount claimed by the plaintiff was due, if anything was 
due, but they alleged that  the contract was procured by a false represen- 
tation, and that  therefore they did not owe the plaintiff anything. 

The representation alleged to be false is that ('it (the plaintiff) had 
arranged with the editor of the Cherokee Scout to print  the advertising 
matter as set out i n  said order for the same price that  defendants were 

then paying for an  ad. i n  said paper," and all the evidence of- 
(715) fered in  proof of the representation and its falsity is the evidence 

of the defendant Howell, who testified as follows: 
"I am one of the defendants i n  this action. The    la in tiff's sales- 

m a n  called on me while we were in  business and sa id  he was selling 
good advertising matter. H e  came in and had a talk with me and he 
took out his samples and showed them to me and pulled out a copy of 
the Cherokee Scout from his pocket, showed it to me and said he had 
been u p  to the office and had talked to the editor, and that  my adver- 
tising would not cost me any more than it was; and I told him I would 
have to study on it. H e  came back and I told him I believed I would 
take i t  under these terms, and I signed the contract. After this, I 
.saw the editor of the Scout in regard to printing this advertisement, 
and the Scout would not print i t  a t  the same price; told me it would 
cost just twice as much as i t  was costing me. I then turned to the 
young man working for me and had him countermand the order. I 
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dictated the letter dated 29 Norember. I think it was the same date, 
or the next day after the salesman was there. The editor came down 
to our place every night. The first time he was there I asked him 
about it. I had McIver to write it." 

Defendant then introduced the letter of 8 December, 1913. I t  was 
admitted only as evidence of countermanding the order. 

The witness, continuing, says: "There was a little bundle of these 
cuts, or whatever they were, that came there. I suppose it mas the 
cuts. I saw from the box they shipped it in that i t  was, and I refused to 
take it. It is in the Southern depot now, I guess; but I don't know 
that i t  is. I never took it out, and notified them that we would not. 
I did not know the cuts were there until they were brought up and put 
on our prescription case; they may be there yet; I don't know. I wrote 
them and told them I would hold them until they sent me enough 
money to pay express charges, which they never sent." 

The defendants countermanded the order and refused to receive the 
cuts. 

At the conclusion of the evidence the plaintiff requested the court 
to instruct the jury to answer the issue '(Yes; $104, with interest." 
The court declined to give this instruction, and the plaintiff excepted. 

The jury returned the following verdict : 
Are the defendants A. 9. Fain and W. E. Howell indebted to the 

Outcault Advertising Company? If  so, in what amount? Answer: 
"Nothing." 

Judgment was rendered in favor of the defendants, and the plaintiff 
appealed. 

M .  W. Bell for plaintif. 
Dillard & Hill, J .  D. 1Mallonee, and 0. L. Anderson for defendants. 

ALLEN, J. The allegation of the representation made by the (716) 
agent of the plaintiff is that he told the defendants that the plain- 
tiff had arranged with the editor of the Cherokee Scout to print the ad- 
vertising matter a t  the same price the defendants were then paying for 
advertisement in  the paper, while the proof is that the agent told the de- 
fendant that their advertising would not cost any more than it was then 
costing. 

The variance between the allegation and the proof is clear, and its 
materiality is easily perceived when it is remembered that neither the 
plaintiff nor its agent had anything to do with the contract for adver- 
tising. 

The plaintiff was to furnish the cuts and the defendants were to 
make their own contracts for advertising, and when so considered the 
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representation testified to amounted to no more than an expression of 
opinion as to the cost of advertising, which the defendants could easily 
verify by seeing the editor, who lived in the same town and who was 
a t  the place of business of the defendant daily. 

I t  will be noticed there was no effort upon the part of the agent to 
prevent the defendants from making an investigation, and that instead 
of urging them to sign the contract when he first saw them, it was 
upon a second visit that the contract was entered into. 

But suppose the representation means more and is equivalent to a 
statement that the editor said that the cost of advertising would not " 
be greater than the amount the defendants were then paying; is there 
any evidence that this statement was false? 

The editor of the paper is dead, and the defendants had to rely upon 
his declaration. 

This was incompetent, because hearsay evidence; but as it was not 
objected to, we do not put our decision upon that ground. 

The defendant Howell does not testify that he told the editor that the 
agent of the plaintiff made any staiemknt to him, nor does he say that 
the editor told him that he had not told the agent that the cost of adver- 
k ing  would not be greater than the amount  he was then paying, and 
considered in the most favorable light i t  amounts to no more than a 
bake suggestion that the statement which the defendants alleged was 
made as an inducement to the contract was false. 

It is entirely consistent to say that the editor of the Scout told the 
agent that the defendants could get the advertising at  the price he was 
then paying, and that when the defendants approached him to make the 
contract he had either changed his mind or for some other reason 
demanded a higher price. 

I f  he had made a contract with the agent as to the cost of advertising 
and the agent had so stated, the evidence might have a different bearing, 

but it was not in the contemplation of any of the parties that the 
(717) contract for advertising should be made between the plaintiff or 

its agent and the editor, and, on the contrary, all understood that 
this contract was to be between the defendants and the editor. 

We are therefore of opinion upon the record as it now stands that 
there was error in refusing to give the prayer for instruction requested 
by the plaintiff, and a new trial is therefore ordered. 

New trial. 
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R. R. LEE v. JOHN B. OATES. 

(Filed 24 May, 1916.) 

1. Deeds and Conveyances-Restraint on  Alienation-Estates-Conditions 
Subsequent. 

Where the donor of a life estate forbids the life tenant from selling t h c  
same or the proceeds arising therefrom by anticipation or otherwise, hc 
creates a condition subsequent to the resting of the title, which is void 
a s  against public policy, and the estate is held discharged of the condition. 

2. Same-Equitable Title. 
The doctrine that  invalidates the legal title for restraint upon its alien- 

atiou applies to equitable title as  well. 

3. Same-Husband a n d  Wife-Trusts and Trustees-Naked Trusts-Stat- 
u t e  of Uses. 

,4n estate to the use of E. for life, free from the debts and control of her 
husband, with provision that "she shall not have the power to sell her 
said estate or the profits arising therefrom by anticipation or otherwise": 
Held,  upon the death of the husband the trust created in  respect to him 
terminated, the necessity therefor then having ceased, and the title held 
by the trustee being a naked one, it was transferred to the use under t h e  
statute of uses; and the provision imposing a restraint upon its alienation 
being void, the complete title vested in E. 

4. Deeds and Conveyances-Restraint on  Alienation i n  Covenants. 
A covenant which is against public policy is not enforcible. 

5. Deeds and  Conveyances-Trusts and Trustees-Restraint on Alienation 
-Reservation of Powers-Estoppel. 

A donor of a n  estate to E. for life, with a void restraint upon its alien- 
ation, reserved to herself the right of revocation or change. After the  
death of the donor i t  is held that  E. is not estopped, equitably or other- 
wise, because she signed the deed, to convey such estate free from the  
void provision in the conveyance. 

6. Deeds a n d  Conveyances-Estates-Contingent Renlainders-Vested In-  
terests-Defeasible Estatcs. 

An estate to the use of E. for life, then to the use of A. and B. or the 
survivors or their heirs, and should hot11 of them die without issue, 
then to I,., with further contingent limitntions. After the death of 
E. and A,, 1;. conveyed her intrrcst to C.  H ~ l d ,  that  1 2 .  acquired a n  
interest or estate subject to the happening of a contingent event, and not 
a bare possibility, and that thoiigh both the interests of B. and L. wcrc 
contingent, each could lnake a ~ a l i d  conveyance of their respective estates. 

7. Trusts  and  Trustees-Passive Trusts-Statute of Uses-Husband and  
Wife-Restraint on Alienation-Parties. 

Where lands a re  conveyed in trust for a married woman for life f ree 
from the debts or control of her husband, with a restraint on alienation, 
which is void, and the husband has died and the trust has thereby termi- 
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nated, and where B., who takes under the deed a vested remainder in fee, 
defeasible upon his dying without issue, has acquired the interest of the 
ulterior donee, the three estates created by the deed of gift become vested 
in B., and the trust created by the deed to preserve any contingent re- 
mainder becoming passive, or no longer necessary, the trustee, or his 
heirs, are  not necessary parties to an action by B. against his vendee of 
the lands to enforce his contract of sale. 

8. Deeds and Conveyances - Estates-Contingent Remainders-Nonhap- 
pening of Event. 

An estate for life to A., then to B. and C., or the survivor of them and 
his heirs, and in the event of the death of both without issue, to L. and 
W. and their heirs ; and should either of the latter die without issue, then 
to the survivor or his or her heirs; and in the event of the death of both 
in the lifetime of their father, then to D, during her life or widowhood, 
with remainder to the right heirs of the donor. W., only, died in the 
lifetime of his father, and it  is held that  the remainder to D. had been de- 
feated by the nonhappening of the event, i.e., the death of both L. and W. 
in the lifetime of their father. 

9. Estates - Contingent Remainders - Reinvestments-Trusts and  Trus- 
tees-Parties-Statutes. 

In  proceedings under Revisal, see. 1590, certain contingent interests in 
land held in trust were sold and reinvested in other lands in accordance 
with the terms of the trust in the original deed conveying them. The title 
acquired, under the original deed in trust, by the trustee had become pas- 
sive in him, and it is held that as, under the statute of uses, the legal and 
equitable title had merged in the same person, neither the trustee nor 
his heirs were necessary parties to the owner's action against a purchaser 
to enforce his contract of purchase, and especially so when all  vested and 
contingent interests were represented by some of the parties to the suit. 

10. Estates-Contingent Remainders-Deeds and Conveyances-Technical 
Expressions-Intent. 

While a rule of law will not ordinarily be allowed to defeat the plainly 
expressed intention of the donor, technical language used by him will be 
construed in accordance with its legal significance. 

11. Estates-Contingent Remainders-Perpetuities-Statutes. 
Under the facts of this case it  is held that the rule against perpetuities 

has not been violated, as  contingent remainder dependent upon the death 
of a certain donee without issue means, under the terms of our statute, 
Revisal, see. 1581, a dying without having issue living a t  the time of his 
or her death. 

(719) CIVIL ACTION heard  by  Carter, J., a t  February  Term,  1916, 
of MECKLENBURQ. 

T h e  agreed facts  a r e  substantially a s  follows: Plaintiff contracted 
t o  convey t o  defendant a n  indefeasible fee-simple title to  cer tain l and  
in  Mecklenburg County, f o r  which defendant contracted t o  p a y  plain- 
tiff the  sum of $7,000. Plaintiff thereupon executed and  tendered t o  
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defendant a deed, admitted to be in  due and proper form, for the land 
in question, which defendant refused to accept, and refused to comply 
with his part of the contract, on the ground that the plaintiff did not 
have, and his said deed did not convey, an indefeasible fee-simple title 
to the said land; and this controversy without action was instituted for 
the purpose of determining the respective rights of the parties. 

The special facts relative to plaintiff's title are as follows: I n  1880 
Nancy S. Smith owned certain land in Mecklenburg County, and by 
deed which appears in the record on page 11, marked "Exhibit B," she 
conveyed the property to one B. R. Smith and his heirs, to be held in 
trust for the purpose and upon the limitations therein particularly set 
forth. After the death of Nancy S. Smith, and under authority of 
Revisal, see. 1590, this land was sold, and the proceeds reinvested in 
the land which the plaintiff contracted to convey to the defendant, and 
which was conveyed by B. V. Dinkins and husband to B. R. Smith and 
his heirs and assigns, to be held in trust for the purposes and upon 
the limitations set forth in  the deed. I t  was agreed that B. V. Dinkins 
and husband had and conveyed an indefeasible fee-simple title to the 
said land. Of the persons named in the original, or Smith deed, the 
following are dead: B. R. Smith, trustee; Junius M. Lee, who was the 
husband of Elizabeth Jane Lee; Anna B. Lee, who died unmarried and 
without issue; W. Bernard Smith, who died without issue; W. Nac. 
Smith, the father of Lillian and W. Bernard Smith; and Carrie E .  
Smith, his wife. The following are still living: Elizabeth Jane Lee, 
B. Rush Lee, and Lillian A. Smith (now Lillian S. Springs), having 
married R. C. Springs. The heirs of B. R. Smith are Garnet and 
Eloise Smith. The heirs of Nancy S. Smith, the grantor in the origi- 
nal deed, are many, and scattered. At the time of the execution of the 
original or Smith deed plaintiff B. R. Lee was 6 years of age. This 
does not appear in the case agreed, but is a fact; and is stated by defend- 
ant a t  plaintiff's request. The date of the reinvestment proceeding was 
March, 1905, and this proceeding is still formally open and pending 
upon the court records. After the death of B. R. Smith, the trustee 
in the original deed, an order was made in this reinvestment proceed- 
ing appointing W. D. Wilkinson as trustee in the place of B. R. Smith, 
trustee; but no notice of this order or appointment was served upon any 
of the parties to the reinvestment proceeding, nor upon any of the 
heirs at  law of B. R. Smith, the original trustee, who were not (720) 
parties to this proceeding; nor were the heirs at law of Nancy S. 
Smith, the original grantor, notified of this proceeding. The limitation 
in the original deed reads as f o l l o u ~ :  Mrs. Rancy S. Smith on 6 April, 
1880, for $1 and natural love and affection bargained, sold, and con- 
veyed to B. R. Smith (her son), his heirs and assigns, the land described 
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i n  the deed, "in special trust for the sale and separate use and benefit of 
Elizabeth Jane Lee during her life, free from the debts and control of 
her husband, Junius 31. Lee, and after her death to the use of the said 
Anna B. Lee and B. Rush Lee, their heirs and assigns forever; and in 
the event of the death of either the said Anna B. Lee or B. Rush Lee 
without issue, then to the use of the survivor and his or her heirs for- 
ever; and in  the event of the death of both the said Anna B. Lee and B. 
Rush Lee without issue, then to the use of the said Lillian A. Smith 
and W. Barnard Smith and their heirs; and in the event of the death 
of either the said Lillian A. or W. Bernard Smith without issue, then 
to the use of the survivor of them and his or her heirs; and in the 
event of the death of them both in the lifetime of their father, then to 
the use of Mrs. Carrie E. Smith during her life and (surviving her 
husband) widowhood, with remainder to the right heirs of the parties 
of the first par t :  Provided, and it is hereby expressly agreed, that the 
said Elizabeth Jane Lee shall not have the power to sell her said estate 
o r  the profits arising therefrom by anticipation or otherwise; and 
Provided, also, and it is hereby agreed and declared, that it shall and 
may be lawful to and for the said Nancy S. Smith, party of the first 
part, at  any time during her natural life, by any writing or writings 
under her hand and seal, testified by two or more credible witnesses, or 
by her last will and testament in writing, so testified as aforesaid, to 
alter, change, revoke, annul, and make void all and every the use and 
uses, estate and estates hereby limited, appointed, and declared, and any 
other use or uses, estate or estates thereof, to limit, appoint, and declare, 
as to her, the said Nancy S. Smith, shall seem meet.'' 

Plaintiff has deeds in due form, executed by the respective parties, 
purporting to convey to him all interests of Elizabeth Jane Lee, life 
tenant, and of Lillian S. Springs and her husband, which deeds contain 
full coTenants of seizin, right to convey, and warranty, further assurance, 
and against encumbrances. Plaintiff also has a deed from W. D. Wilkin- 
son, trustee, conveying to him all of the title of the said Wilkinson. 

Plaintiff contends that his title to the land described in the contract 
and the deed tendered by him is good and indefeasible, upon the follow- 
ing grounds : 

1. The deed of the life tenant is valid, and effectual to pass her inter- 
est to the plaintiff. 

(721) 2. The deed of the contingent remainderman is valid. 
3. The legal title is not outstanding. 

4. The heirs of Nancy S. Smith do not have an outstanding rever- 
sionary interest. 

5 .  The deed which the plaintiff has tendered is sufficient to convey 
to the defendant an indefeasible fee-simple title to the land. 
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Defendant, on the contrary, says that the title is not good and inde- 
feasible and that plaintiff cannot comply with the contract on his part, 
for the following reasons : 

1. The deed of the life tenant is void, and ineffectual to pass her 
interest to plaintiff. 

2. The deed of the contingent remainderman is not valid. 
3. The legal title is still outstanding. 
4. The heirs of Nancy S. Smith have an outstanding reversionary 

interest. 
The court was of the opinion that the plaintiff is seized and possessed 

of a good and indefeasible title and that the deed tendered by him is 
sufficient to convey the same to the defendant, and adjudged that the 
contract be specifically performed and that defendant pay the amount 
of the purchase money and interest and that plaintiff deliver the deed to 
him. There were other provisions in the decree to provide against a 
default. 

Defendant excepted and appealed. 

C. W. T i l l e f t ,  Jr. ,  for p la in t i f .  
Clarkson & Taliaferro for defendant. 

WALKER, J., after stating the case: The first objection to the title, 
which the plaintiff has offered by his deed, is that one of his grantors, 
Mrs. Elizabeth J. Lee, was by the deed of Xrs. Nancy S. Smith, the 
sriginal source of title, forbidden to sell her life estate or the proceeds 
arising therefrom by anticipation or otherwise. There is such a pro- 
vision in the deed, but, being a condition subsequent and one that is 
void as against public policy, she held her estate discharged of it. There 
is a conflict in the authorities, but this Court has for many years con- 
sistently held that the doctrine as to restraints on alienation applies 
as well to estates for life as to estates in fee simple, and to equitable 
estates as well as to legal estates. "A restraint on the alienation of an 
Gequitable estate is as much against public policy as is a restraint on 
the alienation of a legal estate. Certainly no one has ever shown a 
,distinction." Gray's Restraints on the Alienation of Property (1895), 
p. 241. This is a well settled rule, as is shown clearly in our decisions, 
and the sound reasons for its adoption are fully stated. The question is 
so fully discussed in the comparatively recent case of Wool  v. 
Fleefzuood, 136 K. C., 460, that a bare reference to the other cases (722) 
is all that is required to show that it has long been the accepted 
doctrine of this Court. Dick v, Pitchford,  21 X. C., 480; Mebane v. 
Mebane, 39 N. C., 131 ; School Comrs. v. Resler, 67 N. C., 44'7; Pace v. 
Pace, 73 N.  C., 119; H a r d y  v. Galloway, 111 N. C., 519; P r i t c h a ~ d  v. 
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Bailey, 113 N.  C., 521; Latimer v. Waddell, 119 h'. C., 370; Christmas 
v. Winston, 152 N. C., 48, and Trust Co. v. Nicholson, 162 N. C., 257; 
24 A. and E .  Enc. of Law, 870, and notes. '(The capricious regulations 
which individuals would fain impose on the enjoyment and disposal of 
property must yield to the fixed rules which have been prescribed by the 
supreme power as essential to the useful existence of property." Dick v. 
Pitchford, supra. We have simply followed the English rule. 

The recognized exception to the principle that provisions aga'inst 
alienating ;life interests are void is in the case of a married woman. 
About the beginning of the eighteenth century equity established the doc- 
trine of the separate estate of married women, by which they could 
have equitable interests in property apart from their husbands and 
free from their husbands' control. This doctrine has always been dis- 
tinctly regarded a violation of the rules of law, introduced for the bene- 
fit of married women. Gray on Restraints, pp. 138, 139. That writer 
says, at  secs. 141, 142: "It was found that the doctrine gave very 
imperfect protection to married women, because they were still in danger 
of parting with their property under the influence or threats of their 
husbands, and Lord Thudow, at the end of the last century, invented 
the clause against anticipation, which was generally adopted, and the 
validity of which it was declared by Lord Eldon, in 1817, in Jackson v. 
Hobhouse, 2 Mer., 483, 488, to be too late to question. I t  is only, how- 
ever, in connection with the separate estate of a married woman that 
this restraint upon anticipation has been allowed in England; and the 
general doctrine that neither law nor equity allows any person, except 
a married woman, to have an alienable life interest has been con- 
stantly asserted. Thus, per Lord Cottenham, Chancellor, in the great 
case of TuZZet v. Armstrong, 4 Myl. and Cr., 377, 393, 394, 405: 'The 
power (to prohibit anticipation) could only have been founded upon 
the power of this Court to model and qualify an interest in property 
which it had itself created, without regard to those rules which the law 
has established for regulating the enjoyment of property in other cases.' 
'The separate estate and the prohibition of anticipation are equally 
creatures of equity, and equally inconsistent with the ordinary rules of 
property. The one is only a restriction and qualification of the other. 
The two must stand or fall together.' When this Court first established 
the separate estate, it violated the laws of property as between husband 
and wife; but it was thought beneficial, and it prevailed. I t  being once 

settled that a wife might enjoy her separate estate as a feme sole, 
(723) the laws of property attached to this new estate; and it was 

found, as part of such law, that the power of alienation belonged 
to the wife, and was destructive of the security intended for it. Equity 
again interfered, and, by another violation of the laws of property, sup- 
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ported the validity of the prohibition against alienation." This is a 
satisfactory view of the rule, its origin and development. 

But the- exemption of a married -~voman's sepapate equitable estate 
was intended for her protection just so lone as-she needs it. for that 
purpose; but when the  marital t;k is severedv by the death of the hus- 
band, as in this case, i t  is required no longer as a protection against his 
improvidence. Rufin, O. J., says in Mebane v. Mebane, supra: "The 
doctrine rests upon these considerations: that a gift of the legal prop- 
erty in  a thing includes the jus disponendi, and that a restriction on 
that right, as a condition, is repugnant to the grant, and therefore void; 
and that. in a court of eauitv. a cestui aue trust is looked on as the real 

A ", 
(owner, and the trust governed in this respect by the same rules which 
govern legal interests; and, consequently, that it is equally repugnant 
to equitable ownership that the owner should not have the power of 
alienating his proper&. There is, indeed, an exception to the genera1 
rule, which is founded on the peculiar incapacities of married women 
and their subjection to their husbands. A gift in trust for the separate 
use of a married woman, or in contemplation of her marriage, may 
be coupled with a provision against alienation or anticipation; for, in 
truth, the restriction is imposed for her protection, and, as she is sub 
potestate viri, it will more frequently operate as a beneficial protection 
than in prejudice to her. But restraints, as conditions me&, upon 
alienation by a person sui juris have been held in a great number of 
cases to be null, as regards property given through the medium of a 
trust;  and several of them are cited in Dick v. Pitckford, supra." 
8 Ruling Case Law, secs. 174, 176, 176, contains a clear and succinct 
statement of the doctrine. 

But we have said when the reason for the exception in favor of a mar- 
~ i e d  woman ceases, the rule will then operate as fully as if there had 
been no exception, and this is when she-becomes discovert by death or 
absolute divorce, so that her husband has no further control or domin- 
ion over her. Cord in his Treatise on the Legal and Equitable Rights 
of Married Women says at p. 427, sec. 1163: "A further and very im- 
portant protection over property settled on the wife at  the time of her 
marriage, for her separate use, is a clause against a power to sell, con- 
vey, or assign, by anticipation; such is held to be an obligatory and 
valid mode of securing the same more effectually to her against marital 
influences. This restraint, however, ceases on the death of her husband, 
the reason and expediency for it having ceased.'' A learned and able 
review of this subject, with a full citation of authorities bear- 
ing upon it, will be found in 2 Kent Commentaries, 12 Ed. (724) 
(1873)) side page 170, notes b and (1). I t  is there said that "a 
clause in a gift or deed of settlement upon the wife, against anticipation, 
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is held to be an obligatory and valid mode of preventing her from de- 
priving herself, through marital or other influence, of the benefit of her 
property.'' The notes to the text will show that the courts have regarded 
the restraint as entirely inoperative when she is discovert. 

Junius M. Lee died in the year 1902, and the restraint on alienation 
or anticipation was void from that time, and as the deed of Mrs. Lee, his 
widow, was executed on 11 January, 1916, the title i t  passed was un- 
affected by this prorision of Mrs. Nancy S. Smith's deed. Nor do we 
think that, because the restraining provision is in the form of a core- 
nant, it is any more valid than if i t  had been called a condition. 4 
covenant which is against public policy is no more enforcible, and of 
no greater force or effect, than a mere condition. Both restrain and 
are equally void. Jervis v. Burton, 2 Vernon, 251. "Invalid conditions 
or provisions against alienation in a deed or will do not defeat the  
estate to which they are annexed. I n  such cases the gift stands and 
the invalid condition or provision is rejected." 24 A. and E. Enc. 
(2 Ed.), p. 872. 

There is no provision for a limitation over upon breach of the con- 
dition or covenant in this deed, which might saTe the condition. Wool v. 
Fleetwood, supra; Gray's Restraints on Alienation, sec. 780. But the 
defendant contends that as Mrs. Lee signed the deed, and thereby 
agreed by the terms of her covenant not to alien her estate, and as plain- 
tiff also signed the deed, and thereby assented to the covenant restrain- 
ing Mrs. Lee from con~eying away her estate, they are both now 
estopped to violate it, as they escaped a revocation of the limitations 
by Mrs. Smith during her lifetime by strictly adhering to the cove- 
nant, and should not be allowed to take advantage of her death after they 
have received the benefit of the gift and after the power of revocation 
is gone. This would enforce a restriction by estoppel, which the law 
declares void. The covenant was a "dead letter" when it was entered 
into, and we do not think it can be vitalized in this way. Because 
Mrs. Lee did not convey in the lifetime of her mother, and not until 
thirty years thereafter, is no reason why the parties should be estopped 
for not observing a void provision in the deed. I f  in the lifetime of 
her mother Mrs. Lee had aliened her estate, there is nothing to show 
that Nrs. Smith would not have assented thereto, notwithstanding the 
restraint. When Mrs. Smith died her power of revocation ceased, and 
the clause of restraint on alienation being void, there is nothing to pre- 
vent a conveyance by Mrs. Lee of her interest. We can discover none 
of the elements of an equitable estoppel in the case, and nothng more 

than the exercise of a legal right to part with her life estate in  
(725) the land. 



N. C.] SPRING TERM, 1916. 

The defendant's next contention is that plaintiff has only a con- 
tingent interest, as his estate is liable to go over before his death without 
issue and vest in Mrs. Lillian A. Springs, wife of R. C. Springs, the 
other donees, Anna B. Lee and W. Bernard Smith, having died without 
issue. But Mrs. Springs and her husband have conveyed their interest 
and estate to the plaintiff. This is admitted; but defendant attacks the 
deed upon the ground that it is void, as it conveys only a contingent 
remainder or a defeasible fee. This Court has frequently held that 
such an estate may be conveyed. Bodenhamer v. Welch, 89 N. C., 78; 
Wright v. Brown, 116 N.  C., 26; Brown v. Dad, 117 N. C., 41; Korne- 
gay v. Miller, 137 N. C., 659; Cheek v. Walker, 138 N. C., 446; Beacom 
?;. Amos, 161 N. C., 357; Hobgood v. Hobgood, 169 N .  C., 485; Scott v. 
Henderson, ibid., 660. We said in Kornegay v. Miller, supra, a t  p. 664: 
"It is true, as stated in the argument, that a possibility cannot be trans- 
ferred at  law. But by a possibility we mean such an interest or the 
chance of succession which an heir apparent has in his ancestor's estate. 
. . . But executory devises are not considered as mere possibilities, 
but as certain interests and estates. After citing Gurnell v. Wood, 
Willes, 211, and Jones v. Roe, 3 T. R., 93, in  which may be found an  
interesting review of the cases, the learned judge says: ( In  the last case 
the judges seem to have considered it as settled that contingent inter- 
ests, such as executory devises to persons who were certain, were as- 
signable. They may be assigned, says Atherly, p. 555, both in real and 
personal estate, and by any mode of conveyance by which they might be 
transferred, had they been vested remainders.' I t  is true that the deed 
in that case was sustained upon other grounds, but the language used 
shows the opinion held by the learned and eminent judge who wrote for 
Rufin, Gaston, and himself." And in Cheek v. Walker, supra, the 
Court held, as appears in the syllabus: "Where a father devised to his 
son (the plaintiff) certain property, and by a codicil provided if his 
son 'dies unmarried or leaving no children' the property shall go to 
certain relatives: Held, that deeds executed by said relatives and by 
the children of such as were dead, conveying to the plaintiff 'all the 
right which they now have or may hereafter have' in said property, vest 
in  him an indefeasible title." And again: "Contingencies, which im- 
port a present interest of which the future enjoyment is contingent, 
are devisable and descendible, and may be the subject of release in cer- 
tain cases, operating as an estoppel on the heirs and effectual as a valid 
conveyance." That would seem to be our case exactly, and there are 
others of those a b o ~ e  cited which are strikingly similar in their facts. 
Mrs. Springs did not have a bare possibility, as assumed by defendant, 
but "a certain interest and estate,'' subject, it is true, to the happening 
of a contingent event, but nevertheless sufficiently certain, or rather 
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probable, to make it the subject of an assignment by a proper in- 
(726) strument of conreyance. Unlike a bare possibility, as the heir's 

expectancy in his parent's estate, it does not depend upon the 
mere violation of any one, but is an interest which is fixed by the deed or 
will creating it, and which will finally vest in interest and possession if 
the event takes place. 

The third position of defendant is that the legal title is outstanding. 
As to Mrs. Lee's life estate, so long as her husband lived, it was neces- 
sary that the trust for her separate use and maintenance should con- 
tinue, as it was then active; but when her husband died, and the dis- 
ability of coverture was removed, and there was n o  longer any neces- 
sity for a trustee to protect her interest, and as the trust then became 
passive, the statute executed the use and united the legal and equitable 
estates in her. Cameron v. Hiclcs, 141 N .  C., 21; Perkins v. Rrinkley, 
133 N. C., 154; Springs t3 .  Hopkins, ante, 486. "Where the use is exe- 
cuted by the statute, the trustee takes no estate or interest, both the legal 
and equitable estates vesting in the cestui que trusf; but where the use 
is not executed, the legal title passes to the trustee. The extent and 
quality of the estate taken by the trustee depends largely upon the pur- 
poses of the trust and the duties imposed thereby, as expressed in the 
terms of the instrument creating the trust, which the court will so far 
as possible construe to best effectuate the intention of the creator. The 
estate of the trustee is commensurate with the powers conferred by the 
trust and the purposes to be effectuated by i t ;  or, in other words, the 
trustee takes exactly that quantity of interest, whatever it may be, which 
the purposes of the trust and its proper execution may require, and 
no more; and the purposes of the trust being executed, the trustee's 
estate ceases, the title passing by operation of law to the casftsi que 
trust." 39 Cyc., 207. 

As to the balance of the estate, viz., that given defeasibly to B. Rush 
Lee, and alternatively, upon his dying without issue, to Mrs. Lillian 
Springs, by way of shifting use or conditional limitation (Smith v. 
Brisson, 90 N. C,, 284), there is no necessity that the legal estate origi- 
nally vested in B. R. Smith, as trustee, should continue in  him or his 
heirs, he having since died, because, as stated in Kornegay v. Miller, 
supra, and Beacom v. Amos, supra, the three estates, the life estate of 
Mrs. Lee, the estate given to B. Rush Lee in remainder, and the one 
limited over to Mrs. Springs, have all united in the plaintiff, and the 
original estate of the plaintiff and that of Mrs. Springs have thereby 
been divested of their contingent character. They hare all, SO to speak, 
merged in one and the same person, and no trust is required to pre- 
serve any contingent remainder, if such there was, before the convey- 
ances were executed. 16 Cyc., 656. The estate given to the plaintiff by 
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the deed was a vested one-subject, it is true, to be divested upon the 
happening of the contingency, when the use will shift to Xrs. 
Springs; but nevertheless a vested one, as the conditional element (727) 
is not incorporated into the description of the gift to the re- 
maindermen, but the interest is fully vested and a clause is added di- 
vesting it, which makes i t  a vested remainder. Starnes v. Hill, 112 
N. C., 1 ;  Whitesides v. Cooper, 115 N.  C., 570; 2 Minor's Institutes, 
814. The statute executed this use, or transferred the seizin to the per- 
son having the use. 

This is not the case of a trustee who is appointed to preserve contin- 
gent remainders, as we have shown. Mr. Perry, in his work on Trusts 
(5  Ed.), see. 378, says: "Executory devises are a species of testamen- 
tary dispositions allowed by courts of law, and when properly exercised 
they pass the legal estate or interest to all persons in  favor of whom 
the dispositions are made. They are devises to take effect at a certain 
time in the future, or upon a certain event, and in favor of certain per- 
sons. Limitations by way of springing or shifting uses are similar in 
effect, except that they are created by deeds inter vivos, and are based 
upon the statute of uses. Whenever the event happens when a shifting 
or springing use is to take effect, the statute of uses vests the legal seizin 
and ownership in  the person entitled by virtue of the use." 

We do not ignore rules of law in construing deeds and other instru- 
ments, where there is doubt as to the intention, and construction is neces- 
sary; but where the intention is clearly expressed, a rule of law will not 
be allowed to defeat it, and where technical language is used, we pre- 
sume the intention to be as thus expressed and as the law construes it. 
Willcins v. L2'orman, 139 N. C., 40. But in any view taken of the deed, 
the construction must be as we have stated it. It is said in 2 Washburn 
on Real Property (5 Ed) ,  p. 678, marg. p. 294: "In one important 
respect the law as to future executory uses, answering to springing and 
shifting uses, varies from that relating to contingent remainders 
by the way of uses as it stood until the late statutory regulations upon 
the subject; and that is, as to the former being affected by the changes 
in or destruction of the estates which precede them. I t  is only neces- 
sary to repeat that, in case of a contingent remainder, by destroying 
that upon which it depends; but nothing which the owner of a prior 
limited estate, in the case of a springing or shifting use, can do- can 
bar or affect the latter, since the second estate does not depend upon 
the first.'' 

We do not see, therefore, that, under our procedure, the trustee was 
a necessary party to the suit for a reinvestment of the land upon the uses 
declared in the deed, as he had no real interest in it. Smith t i .  Moore, 
142 N. C., 277. The plaintiff and Mrs. Lillian A. Springs were parties, 
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and there were other heirs of Mrs. Nancy S. Smith, who were parties, 
and all vested and contingent interests were represented by some of the 

parties to the suit. This is said in addition to the fact that Mrs. 
(728) Springs has conveyed her interest to the plaintiff and the other 

limitations over have been defeated. Smith v. Moo~e ,  supra. 
The trustee had nothing to do but to hold the legal title, and when it be- 
came unnecessary to do this, or the trust ceased to be actiue, the statute 
executed the use, and he, therefore, had no interest in the suit. Smith 
v. Proctor, 139 N. C., 314; Gomez v. Gomez, 81 Hun, 566. I t  should 
further be said that the limitation over to the use of Mrs. Carrie E .  
Smith for life or widowhood, with remainder to the right heirs of the 
donor, has been defeated, as it was dependent upon an event which did 
not happen, viz., the death of both Lillian A. and TQ. Bernard Smith, 
in  the lifetime of their father, W. Mc. Smith, and Lillian A. Smith, 
now Mrs. R. C. Springs, survived him. Smith v. Moore, supra. 

We cannot adopt the suggested view that if Mrs. Springs should die 
at  any time without issue the use would shift to the heirs of Mrs. Nancy 
S. Smith, Mrs. Carrie E. Smith, the life tenant, having died. The estate 
became absolute in Mrs. Springs upon her surviving her father, and this 
was the clear intention of the donor: otherwise she would have ex- 
pressed her intention differently. ~ o t h ' t h e  life estate of Mrs. Carrie E. 
Smith and the remainder in fee of the heirs were made dependent upon 
the death of Mrs. Springs in the lifetime of her father. There is no vio- 
lation of the rule against perpetuities, as the dying of each party, B. R. 
Lee or Lillian A. Smith (Mrs. Springs) without issue, means, under our 
statute (Revisal, see. 1581), a dying without having issue living at  the 
time of her or his death. 

We have found no error in the judgment of the court. 
Affirmed. 

Cited: Brooks v. Grifin, 177 N.C. 9 ( lc ,  2c) ; Xorwood v. Crowder, 
177 N.C. 471 (lc, 2c) ; Pilley v. Sullivan, 182 N.C. 496 (lc,  2c) ; Bank 
v. Sternberger, 207 N.C. 819 (312) ; Murdock v. Deal, 208 N.C. 756 
(lc, 2c) ;  Chinnis v. Cobb, 210 N.C. 108 (3c) ; Woody v. Cates, 213 
N.C. 793 (612) ; Williams v. XcPherson, 216 N.C. 566 ( l c )  ; Fisher v. 
Fisher, 218 K.C. 48 (3c) ; Buckner v. Hawkins, 230 N.C. 101 ( lc) .  
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NORTH CAROLINA GESSEMER COMPANY v. PIE1)MONT HARDWARE 
CohfPdNY ET AL. 

(Filed 24 May, 3916.) 

1. Appeal and Error-Order a t  Chambers-Objections and Exceptions. 

An appeal from the order of a judge rendered in a pending action a t  
chambers, and the sole ground of the appeal, does not require the service 
of a rase on appeal by the appellant, and a motion to dismiss in the 
Supscme Court for that reason will be dmied. 

2. Same-"Skeleton Casew-Order t o  Copy Record-Case Complete. 

Where a n  appeal is taken from an order made in a pending action by 
the judge a t  chambers, Ire has the right to direct the clerk what to copy 
from his record in  the transcript on appeal ; and when this has been done, 
and the record appears to be in full, the appellant's case will not be dis- 
missed on the ground tha t  a "skeleton case" on appeal has been served. 

3. Receivers - Sales - Insolvent Corporations-Issues of F a c t T r i a l  by 
.Fur J-Adjudication a t  (Xiambers-Appeal and  Error. 

Where receivers for a n  insolvent corporation have been appointed and 
the corporate property ordered to be sold by them and a party enters an 
interplea claiming prior lien upon certain of its standing timber, upon 
which issue has been joined, the question presented is for the determina- 
tion of the jury, unless such trial has been duly waived; and i t  is revrrsi- 
ble error for the judge, a t  chambers, to adjudicate the fact of lien and the 
amount; but the order for the receivers to sell will stand, i t  being their 
duty to do so to the best advantage, and retain the proceeds subject to the 
further orders of the court. 

CIVIL acnoN pending in the Superior Court of MCDOWELL (729) 
County, heard a t  chambers at  Marion, 3 February, 1916, by 
Justice, ,T. From the order made the petitioners William Morrison and 
N. B. Mills and the defendant the Piedmont Hardware Company ap- 
pealed. 

W .  D. Turfier and Dorman Thompson for appellants. 
Hudgins & Watson,, Guthrie & Guthrie, Pless & Winborne for appel- 

lees. 

BROWN, J. The appellees move to dis~niss the appeal uponthe ground 
that only a "skeleton ease on appeal" was served, and rely upon the rul- 
ing of this Court in  Sloan v. Assurance Soc., 169 N.  C., 257. I11 that 
case the appellee objccted to the case on appeal as not being in the 
form required by law. Revisal, 591. The ease as served was sent to 
this Court. Without such objection, not even by consent, would this 
Court act upon such a statement of a case as is shown in the record of 
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BESSEMER CO. 9. HARDWARE Co. 

the Sloan case. That case was tried by jury, and nothing was sent up to 
ns except a skeleton with blanks that had never been filled in. This case 
presents an appeal from an order of the judge at chambers. That alone 
is the basis of the appeal, and it is set out in full. Xo case on appeal 
was necessary. Comrs. v. Scales, ante, 523. That with the pleadings 
and orders theretofore made constitute the entire record. I n  stating the 
case the judge had the right to direct the clerk what orders to copy in  
the transcript for this Court. They have been copied and are before 
us. We find the record to be complete in every particular. The mo- 
tion is denied. 

I t  appears from the record that the plaintiff, the Bessemer Company, 
brought this action to recover an amount alleged to be due said Bes- 
semer Company, and also asking for the appointment of a receiver for 
said Piedmont Hardwood Company. The motion for a receiver was 
heard on 12 July, 1915, by Hwding,  J., at Marion, and after hearing 
said motion his Honor appointed W. E. Webb and W. K. M. Gilkey re- 
ceivers. This order provided that service should be made on stockhold- 

ers, creditors, dealers and others in the manner and way provided 
(730) by statute. At September Term, 1915, of the Superior Court of 

McDowell County order was made that all parties holding claims 
against the Piedmont Hardwood Company should make proof of such 
claims to the receivers on or before 1 January, 1916, and that the re- 
ceivers should give notice of this order. 

Thereafter a controversy having arisen as to the right of the receivers 
to sell the uncut timber standing on the lands of the North Carolina 
Bessemer Company, and the receiver, Gilkey, having refused either to 
sell said timber or to ask the court for instructions, certain creditors of 
the Hardwood Company moved before Judge Adams for an order to 
Gilkey to show cause why he should not sell the timber. 

I n  his order of 19 January, 1916, Judge Adams recites that 3Iorrison 
and Mills are creditors of the Hardwood Company for the purpose of 
that motion, and directed that the receivers show cause before Justice, J., 
a t  Marion why they shall not carry out the orders heretofore made 
relative to the sale of standing timber. This motion was heard before 
Judge Justice on 3 February. 

At this hearing Receiver Gilkey answered and the Bessemer Conipany, 
plaintiff, made response. 

M. L. Good, who had heretofore made himself a party plaintiff in the 
suit, filed an interplea, claiming a lien on the manufactured lumber in 
the possession of the receivers. To this interplea the Hardwood Com- 
pany replied, denying the material allegations upon which the claim of 
lien is based. Upon this hearing the judge made a decree to which 
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appellants excepted. The parts of the decree to which appellants except 
are as follows: 

I. That the Piedmont Hardwood Company is indebted to the plaintiff, 
the Eessemer Company, in the sum of $1 1,216 and interest, being balance 
due for purchase price on standing timber, and that said plaintiff has a 
vendor's lien on the timber for said sum. 

2. The court adjudged that the Hardwood Company was largely in- 
debted to interpleader Good and that he has a first lien on the manu- 
factured lumber in hands of the receivers, and directed that receivers 
pay to him on account the sum of $5,000. 

We are of opinion that the exceptions are well taken. At this stage 
of the case the judge erred in adjudicating the debts claimed by the 
Bessemer Company and by Good, and in directing the payment of $5,000 
to the latter. The allegations of the Bessemer Company and of intcr- 
pleader Good were denied. Upon the issues raised, a jury trial must 
be had, unless specifically waived. The judge at  chambers had no 
power to make final adjudication upon such issues. The order is set 
asidc except so much as requires the receivers to scll the standing 
timber. I t  is their duty to do so to best advantage and to hold (731) 
the proceeds subject to the further order of the Superior Court. 

The costs of this Court are adjudged against the Besserner Company 
and M. L. Good. 

Error. 

C'ited: Redding v. Dunn, 185 N.C. 311 ( I d )  ; Winchester v. Brolher- 
hood of R. R. Trainmen, 203 N.C. 743 (Ic)  ; Privetfe v. Allen, 227 N.C. 
165  ( l c ) ;  IIall v. Robinson, 221; N.C. 45 (Icc). 

J .  W. WALTER v. B. L4. WARNHARDT. 

(Filed 10 May, 1936.) 

1. Claim and Delivery-Notes-Equity-Cancellation. 
A maker of a note who has paid it may sue in equity for its cancel- 

lation and delivery, and under our statute, Revisal, see. 859, he may also 
maintain claim and delivery if he does not desire to enforce the equity of 
cancellation. 

2. Bills and Notes-Paymentl'ossession-Right of Action. 
The maker of a note who has paid it becomes the owner thereof and is 

entitled to its possession, as between the immediate parties, and may 
maintain his action therefor. 
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APPEAL by defendant from Lofig, J., at January Term, 1916, of 
CABARRUS. 

H. 8. Williams for plaintiff. 
Maness & Sherrim f o ~  defendant. 

CLARK, C. J. This was an action begun before a justice of the peace 
to obtain the possession of a certain note given by the plaintiff to the 
defendant. The note was originally for $350. Later $200 was credited 
thereon. There was some dispute between the parties as to the balance 
due on a settlement of accounts, and the plaintiff testified that the de- 
fendant and he made a compromise by which the defendant would take 
$25 off the note if the plaintiff would pay the balance. They made a 
calculation, he says, and found that, including the interest, the balance 
due on the note was $160.15, and thereupon he paid Earnhardt $135.15 
in  full settlement according to the contract, and Earnhardt said that he 
would credit the note, according to the compromise, with the other $25, 
but that the note was in bank and that he would go there and cancel it. 
Some two months afterwards the plaintiff met the defendant and asked 
him for the note, but he refused to give it up. 

According to the evidence, the note was originally given for a pair of 
mules, but later the defendant had sold plaintiff a young horse which 
did not come up to the warranty, and by the compromise the note was to 

be credited with $25 on that account. The defendant did not put 
(732) on any evidence. The jury found, on the issues submitted, that 

the compromise was made that upon payment of all the note ex- 
cept $25 the note would be paid and settled; that the plaintiff made the 
payment as agreed, but that the defendant has failed to comply with his 
agreement, and, though in  possession of the note, refused to surrender it. 

There is no controversy over the facts, and the defendant relies upon 
his motion to nonsuit, which the judge refused. It is true, the plaintiff 
might have brought an action in equity for the cancellation and sur- 
render of the note; but under our statute, Revisal, 859, the compromise, 
which the jury finds was made, was valid at law and enforcible, and the 
plaintiff was entitled upon the issues of fact found to have the note 
treated as paid and settled, and, therefore, to have the same delivered 
to him. For that purpose claim and delivery was as suitable to procure 
the possession of the note as a decree in equity would have been for the 
cancellation and delivery of the note as the result of payment. 

Claim and delivery is an appropriate proceeding to recover the note 
when no decree of cancellation or other equitable decree is sought. 
Bridgers  v. Orrnond, 148 N .  C., 377; Pasterfield v. Sawyer, 133 3. C., 
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here asked is purely legal-for possession of the note. 

I 

I f  it was agreed, in conrpromise, as plaintiff testified and the jury 
have found, that upon payment of all the note except $25 the not(. was 
to be deemed paid (and it is admitted that the plaintiff has done this), 
then the note became the property of the plaintiff, and he was entitled 
to have i t  delivered up to him by the defendant. The plaintiff has 
chosen to enforce this right to the specific possessiou of the note, instead 
of resorting to a procccding in equity to obtain an order of the court 
to have the note canceled. He  probably chose this remedy because of 
the small amount involved ($25). IIe had a right to elect this remedy, 
if hc so chose. The courts are no longer so solicitous as to the technical - 
form of mmedy, but seek to render justice by the most direct and expe- 
ditious method, and when practicable mill permit t l r ~  rc~rnedy srlcctd by 
the plaintiff. 

The jury find that the note has been paid in accordance with the com- 
prosnise, and the plaintiff is tlrerefore entitled to its possession. I t  is 
true that as the note has been settled, i t  is of no value to the defendant, 
but the plaintiff aftclr payment thereof is entitled to its possession, as 
a receipt or as a proof of payment. Indeed, the defendant is claiming 
that he is entitled to collect the other $25 upon the note, and hence 
refuses to surrender it. But the verdict has settled this against him. 

If 1 were speaking for myself, and not for the Court, I should say 
that there is no reason, the amount being less than $200, why an equita- 
ble decree might not be made before the justice's court for cancellation. 
I t  has been said that "the justice has no quitable jurisdiction," 
but nothing to this effect can be found in the Constitution, which (733) 
absolutely abolishes all distinction between law and equity. The 
justice of the peace cannot issue an injunction, neither can a justice of 
this Court, but that is simply because the statute does not provide for it. 
However, this is merely speaking for myself for the future consideration 
of the Bar. Preconceived opinions are not infrequently mistakrn for 
provisions which have been abolished, and not continued in force, by the 
Constitution. 

No error. 

WALICER and ALLEN, JJ., concurring in result. 

Ciled: Bradshnw v. B. R., 183 N.C. 265 ( i v ) .  
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JOHN SILIAS v. G. W. FORD. 

(Filed 26 April, 1916.) 

1. Equity-Deeds and  Conveyances-Correction--Quantum of Proof-In- 
structions-Trials-Questions for  .Jury. 

Where there is sufficient evidence of mutual mistake of the parties to a 
deed sought to be corrected in a suit, i t  is for the jury to decide whether 
i t  is clear, strong, and convincing, under a proper charge from the court. 

2. Equity-Deeds and  Conveyances-Correction-Mutual M i s t a k e D r a f t s -  
man. 

Equity will correct or reform a deed to lands iutcr vivos, where through 
mutual mistake, or the mistake of one of the parties induced or accom- 
panied by the fraud of the other, it does not, a s  written, truly express 
their agreement; and this principle extends to the mistake of the drafts- 
rnan i11 failing to express the terms of the agreement for the parties there- 
to, in accordance with their instructions. 

3. SameEvidence-Denial  of Mistake--Questions for  bury. 
Where the evidence is conflicting as  to whether a deed, through mutual 

mistake, or the mistake of the draftsman, failed to express the intention 
of the parties, as  written, a denial of the mistake by one of the parties 
will not of itself defeat the equity for correcting the instrument, and the 
issue is for the determination of the jury, under proper instruction from 
the court as  to the degree of proof required. 

4. Equity-Deeds and  Conveyances-Correction-Privity-Parties. 

The equitable relief of correcting a deed for mutual mistake or fraud 
will not he aEorded one who is not a party to the original transaction, o r  
claiming under or through the parties iu privity. 

5. Same-Registration-Statutes. 
Since the cnactment of our rc'fiistration law, chapter 147, Public Laws 

1885, a grantee in a deed to lands acquires title thereto, a s  against sub- 
sequent purchasers for value, from the date of the registration of the  
instrument (Revisal, sees. 979, 980) ; and where the grantor conveys the  
standing timber on land to A., and thereafter the land itself to B., who 
had his deed registered before that  of A,, and the former seelcs to have 
E ' s  deed corrected for mutual mistake or the mistake of the draftsman, 
the registration of the deed to 13. makes i t  the first effective deed, and A,, 
calaiming title under his timber deed from the grantor of the land, is, 
caonsf~quently, in privity with P,., and acquires, under the statute. the 
equity to have the deed corrtvted in his snit for that purpose against 15.. 
and the common grantor is not a necessary partr.  Rcvisal, sec. 980. 

6.  Equity-Deeds and  Conveyances-Correction-J~aclies. 

Where the timber on lands is conveyed to A. for a valuable considera- 
tion, and later his grantor conveys the lands to B., and the latter has his 
conveyance registered first, and A. seelcs to have n.'s deed corrected so a s  
to show that by mutual mistake of the parties it  included the timber 
theretofore granted to him, i t  is held that  A ' s  right to the enforcement of 
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the equity will not be lost by his failure to have his deed sooner recorded, 
for if he succeeds in establishing his right it would be unconscionable to 
permit B. to keep the timber for which he has not paid, and which he 
knew mas not intended to be conr~eyed to him by the deed. 

('IVIL .~(TIOIT tried beforca P ~ e h l ( ~ s ,  J., and a jury, at A ~ l g ~ s t  (734) 
"I'errn, 1915, of FRANKTJN. 

The action was brought to restrain the cutting of timber and to re- 
cover damages for timber already cut. The defendant claimed the pine 
timber under a deed executed to him by E. W. Gupton and wife on 19 
March, 1913, registered 31 March, 1913, and the oak timbcr under a 
deed executcd by said Gupton and wife to himself on 27 June,  1913, 
registercd I S  Ijecembcr, 1914, which last deed also extended thc time 
for the cutting and removal of thr. pine timbcr to 1 April, 1916. 

The plaintiff claimed under a deed from E. W. Gupton and wife, 
which conveyed the land in fce, without exception or rcwrvation of the 
timber, to him, dated 15 November, 1913, and recorded 2 D~cember, 
1913. I t  was alleged, however, by the defendant that the true contract 
between Gupton and wife and the plaintiff Sills was for the sale of the 
land, excepting and reserving the timber, and that the attorney who 
drew the deed, by mistake and inadvertence failed to inscrt a clause 
excepting and reserving the same in the deed. Both of the timber dctds 
to defendant had bcen executed before the deed to Sills, and defendant's 
sawmill was then on the land, sawing the timber, and so remained until 
the beginning of this action. 

The attorney, who was a witness for drfendant, testified that he drew 
all three deeds, the last decd to Mr. Ford about six months before the 
deed to John Sills; that he was instructed to draw the deed to John Sills 
with the reservation of the timber; that both parties were present and 
both understood the timber had been sold ; that he did not then have time 
to draw the deed, but told them he would draw it as soon as he 
could a i d  send it to them; that in drawing the decd afterwards (735) 
he forgot to insert the clause reserving the tirnbcr. His testimony 
is clear and is direct upon this point. 

E. W. Gupton testified that prior to going to the attorney's office he 
informed John Sills of the sale of both the oak and pine timber to 
G. W. Ford, and of the extension of time for cutting and removing the 
pine timbcr, and that they instructed the attorney in John Sills' presence 
to "draw thr deed in a way that Mr. Ford had bought the timber and 
also had the extension, and he had bought thc oak timber, too." 

The plaintiff in his testimony admitted that the attorney asked him 
if he knew the timber had been sold, and that he told him he did. He  
-further testified: "I bought the land, knowing thc timber had bcen sold. 
The reason I did not call some one's attention to the fact that the timher 
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reservation was not in the deed was because I did not know it had to 
be in the deed." This witness stated, though, that he thought reference 
was made to the deed for the pine timber in which the right to cut the 
timber was limited to 30 April, 1914, and not to the deed of E. W. 
Gupton and wife to G. W. Ford, which was executed 27 June, 1913, 
and conveyed the oak timber and extended the time for cutting the pine 
timber. H e  denied that he was present during the conversation with 
the attorney in the latter's office. 

There was other evidence relating to the mistake in the deed of E. W. 
Gupton and wife to the plaintiff, John Sills, but it is not necessary that 
i t  should be stated here. 

The following issue was submitted by the defendant and refused by 
the court on the grounds stated below: 

1. Was the clause reserving the timber rights of G. W. Ford under 
his deed of March and 27 June, 1913, omitted from the deed from 
E. W. Gupton to John Sills by mistake of the draftsman? 

Refused, upon the following grounds : 
1. That it was admitted in open court that the land in question was 

the property of Mrs. E. W. Gupton, and neither she nor her husband 
were parties to this action. 

2. There was no evidence to show that the timber reservation was left 
out by mutual mistake of Sills and Mr. and Mrs. Gupton. 

3.  That defendant was guilty of gross negligence in not having his 
deed recorded. Defendant excepted. 

The court then submitted issues to the jury, and the following verdict 
resulted : 

1. I s  the plaintiff the owner and entitled to the possession of the land 
and timber therein described in the complaint ? Answer : "Yes." 

2. What damage has the plaintiff sustained by the unlawful cutting 
of timber and trespassing by the defendant as alleged ? Answer : ('$600." 

The court charged the jury to answer the first issue "Yes" if 
( 7 3 6 )  they believed the evidence, and also instructed them upon the 

issue as to damages. The following is the full charge of the court 
upon the first issue : 

"In 1885 the Legislature passed an act making a deed operative from 
its registration as against creditors and purchasers for value, and I 
believe the deed put in evidence alleges that Sills paid a valuable con- 
sideration for that land, and that registration of the deed is binding 
upon parties and privies, and as Gupton and his wife were parties and 
Ford is privy, the court charges you* that upon that evidence you find 
the first issue 'Yes.' " Defendant excepted. 

There was judgment upcn the verdict, and defendant appealed. 
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W .  M. Person and Ben. T .  11old~r1,  for plaintiff. 
W.  H .  Ynrborough  for defendant .  

WAI.TZER, J., after stating the caw:  There was sufficient proof of the 
mistake for the consideration of the jury. King u. Ilobbs, 139 N. C., 
170. Whether i t  was clear, strong, and convincing, being a question 
for them to decide, and not for  the court. Lehew o. I I P u I P ~ ~ ,  139 N. C., 
6 ;  I i ing  v. Hobbs, supra; Glpnn u. Glenn, 169 N. C., 727. Whether 
the defendant G. W. Ford  would have an equity to correct the deed from 
E. W. Gupton and wife to John  Sills under the law as i t  was bcfore the 
enactment of our present registration laws we need not (hid(., as we 
base his  right to rc,lief, as will hereafter appear, solely upon the legal 
cffect of those laws which give the dccd later in datr, though earlier 
in registration, seniority and preferencr, as will appear hemafter. If 
the deed to John Sills is  allowed to remain as i t  is, without any  rorroc- 
tion, the registration of the deed to him, before the date of recording the 
second or extension deed to the defendant G. W. Ford, will give John  
Sills the priority of right and title uiitlcr Laws 1885, ch. 147 (Revisal, 
secs. 979, 980), provided he is a "purchaser for a valuable consideration" 
from his bargainers, N. W. Gupton and wife; and as to t11is no question 
seems to have heen raised, it being tacitly understood, so f a r  as appears, 
that  he paid fair  value for the land. Equity will correct o r  reform 
a written contract or  other instruruwnt i n f e r  oiuos, wllerc through mutual 
mistake or thc mistake of one of the parties induced or acacompanicd 
by the fraud of the other it does not, as written, truly cxprpss their 
agreement. "The remedy of reformation is ohviously one which is 
necessary to the complete and exact administration of illstice, and which, 
moreover, can be obtained hy equitable procedure alone. A court of 
law may construc and enforce an instrument as  it stands, or may refusr, 
upon proper cause shown, to give any ~ f f e c t  to it, or may treat i t  as a 
nullity. Bu t  i t  is  plain that  if the instrument has not been drawn so as 
to  express thc truv illtention of the parties, to enforce i t  in its exist- 
ing  conditio~t would be sirrrply to carry out the v t ~ y  mistake or (737) 
fraud camplairred o f ;  while to  w t  it aside altogrther niight tie- 
prive the plaintiff of the advantages of a contract to which hr, is  law- 
fully entitled. I t  is obvious, therefore, that the only truc measuw of 
justice in ~~(311 D caw is the equitable remedy by reformation (or correc- 
tion, as  it is  sometimes called), by means of which the instrummt is 
made to conforni to the intention of the parties, and is  thcn enforced in 
its corrected shape. Tt nerd scarcely be added (parenthetically) that  
whilc equity has and exercism in proper cases the power to reform, i t  has 
no power to make :I, new contract. A court of chancery cannot (for ex- 
ample) change an  agrcemept between A. anti B. into one between A. 
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and C." Bispham's Pr .  of Equity, ser. 468. And again: "Thc general 
principles by which the court is guid(1d in such cases are well settled. A 
person who seeks to rchctify a det& on the ground of mistake nmst estab- 
lish, in the clearest and most satisfactory manner, that the alleged in- 
tention to which he desires it to be made conforrnablc continued con- 
currently, in the minds of all parties, down to the time of its execution; 
and, also, must be able to show cxactly and precisely the form to which 
the dced ought to be brought. 'I'o rrfornl a contract, and then enforce 
i t  in its new shape, calls for a much grcater exercise of tllc power of a 
cahancellor than simply to set the transaction aside. Reformation is 
a muell rrrore delicate remedy than wscission. Hence, in order to justify 
a decree for reformation in cases of pure mistake, it is necessary that the 
mistake should havc been niutual. Where the mistake has been made 
on one side only, the utmost that the party desiring relief can obtain is 
rrsciseion, not reformation. Th(x case is, of course, different if any element 
of fraud exists; for it has been properly held that where t h r e  is a mis- 
take on one sidr, and fraud on the other, there is a case for reformation." 
Bispham's Pr .  of Eq., sec. 469. This equity also extends to the inad- 
vertence or mistake of the scrivener or draftsman who writes the agree- 
ment. I f  he fails to cxpress the terms as they wcre agreed upon, the in- 
strument will be so correctcvl as to be brought into harmony with them. 
Tn K i n g  n. Tlohh.s, 139 N. C., 172, it was said in regard to a mistake 
cornrnitted in reducing to writing an oral agreement by a justice of the 
peace selectcd by the parties for that purpose: "The plaintiff and the 
defendant then went to a justice of the peace to have their contract put 
in  writing, and the justice evidently by inadvertence or mistake (whether 
of l~imself or the parties n~akcs no difference) omit td  a material stipu- 
lation. I n  such ease all the authorities are agrced that the instrument - 
will be reformed so as to express the true intent and meaning of the 
parties. This is not an instanw of ill1 essential mistake or misunder- 
standing in the agreement itself, nor where the written instrument is 
supposed to embody the first and only contract of the parties, but is a 

rase of an error of expression where the parties h a w  come to a 
(738) definite agreement beforehand, and in  the endeavor to put this 

agreement in writing a mistake is made, so that the instrument - 
as drawn does not, in some material point, cxpress the contract it was 
intended to evidence. I n  20 A. and E. Rnc. (2  Ed.), 823, it is said: 
'That in mistakrs of this kind the only inquiry is, Does the instrument 
contain what the parties intended that it should, and understood that it 
d i d ?  I s  it their agrecmmt? And it is wholly imnraterial whether the 
defect is a staututory or common-law requisite, or whctlier thc partics 
failed to make the instrument in thc form they intended, or misappre- 
hmded its legal effect.' The authorit ie arc1 numerous and fully bear 
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out this statement of the doctrine. Xt(xmper v. flaiohins, 41 N. C., 7 ;  
Warehouse Co. n. Ozmeni ,  132 N.  C., 839; Rogers  11. Ahkinson, 1 Ga., 
12  ; St ines  u.  Hayes ,  36 N.  J .  Eq., 364; L ~ i t e n s d o r f e r  v. Delphy, 15 Mo., 
137. I n  this last case it is held that 'Equity will correct a mistakc, either 
as to fact or law, n~adc  by a draftsman of a conveyance or otbw instru- 
ment which does not fulfill or which violates the manifest intention of 
the parties to the agreement.' " And the denial of onc of the partics that 
 the^ was any mistake will not defeat the equity, but it depends alto- 
gether upon the finding of the jury from the pcrtincnt evidei~ce, which is 
of a clear,,satisfactory, and convincing character, that a mistakt was 
made in expressing the real agreement. 

I t  was held in Btines 0. Hayes ,  supra:  "Nor will the fart that the 
defendant denies that there is a mistake, and tmtifies that the deed was 
drawn according to the intention of the parties, prc,vent th(1 court from 
granting the relief if it is satisficd that the decd is not in accordance 
with the agreement, but ought to be so. And it has been held that the 
courts will correct an crror of this kind when the complainant hirusclf 
drew the paper. Cassady 11. Meical f ,  66 Mo., 519." 

Hwt there is qualification of this rulc in q u i t y  as to the corrcvtion 
of deeds and other instruments. The authorities are uniform in holding 
that thc relief by reformation of a written instrument will be grantcd 
to the original parties thereto, and to those claiming m d r r  or. fhrmlgh 
them in pr iv i f y .  Eaton on Equity, p. 621; 24 A. and E. Enc. (2  Ed.), 
p. 655, and notc 87, and A d a m s  v. Bclk~u., 24 Mo., 162, in which case it 
was held : "In all cases of mistake in written instruments courts of 
equity will interfere only as between the original parties, or those claim- 
ing under thein in privity, such as personal rcpresentativc.~, heirs, d e v  
isecs, legatees, assignees, voluntary grantces, or judgment creditors, or 
purchasers from them, with notice of thc facts. Story's Equity Jnrir- 
prudence, scc. 165. Appellant bclongs to neither of thc above classes 
of persons in this case." 

Thc defendant G. W. Ford was not a party to the contract or derd be- 
tween E. W. Gupton and wife and the plaintiif J o h i  Sills, nor iq he 
a privy thcwto. He  does not claim u n t h  Sills nor under the ( 7 3 0 )  
Guptons by any decd subsequent to their dccd to Sillr. "A privy 
in estate is a successor to the same estate, and not to a different estate in 

the same property." Pool v. Morris,  29 Ga., 374 (74 Am. Ih., 68). The 
cases of Dickinson 71. Lovell, 35 N.  EI., 0, and Nun1 7). H a w n ,  52 N .  N., 
162, affirming the same, are cited by the authoritim as stating the cor- 
rect principle in  regard to privity. I t  is thcrc said in regard to onr who 
is a privy: "He is any person who must necessarily derivr his title to 
the property in question from a party bonnd by the judgment, return, 
etc., subsequenf ly  to such judgment, return, etc." See, also, Coleman v. 
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Davis, 36 S. W., 103; Allan v. Hoffman, 83 Va., 129. I t  is said in the 
last case, referring to Dickinson v. Lovell, supra, and treating the doc- 
trine as extending to judgments operating as conveyances of the land: 
"In Adams v, Barnes, 17 Mass., 367, the Court states that 'A judgment 
which affects directly the estate and interest in the land, and binds the 
rights of the parties, is at least as effectual as a release or confirmation 
by one party to the other. Such an estoppel makes part of the title to 
the land and extends to all who claim under either of the parties to it.' 
'A privy in blood, as, for instance, an heir, is bound by a verdict against 
the ancestor.' 2 Phil. Ev., side pages 6, 12-17. 'A privy in estate is 
any person who must necessarily derive his title to the property in 
question from a party bound by the judgment, return, etc., subsequently 
to such judgment, return,' etc. Love0 v. Dickinson, 35 R. H., 16." 
The rule is the same, in this respect, as to judgments and deeds. One 
claiming to stand in privity to a judgment must derive his title under 
a party bound thereby, and so one who asserts privity with respect to a 
deed must derive his title under the party to the deed and subsequently 
to its execution. I t  is said in Patton v. Pitts, 80 Ala., 373, 375: "To 
constitute one person a privy in estate to another, such other must be a 
predecessor in respect to the property in  question, from whom the privy 
derives his right or title-a mutual or successive relationship," citing 
Greenleaf on Ev., see. 189; Hunt v. Haven, supra. "Privity in estate 
denotes mutual or successive relationship to the same rights of prop- 
erty." iklygatt v. Qoe, 124 N. Y., at 219. He  who is in privity stands in 
the shoes or sits in the seat of the owner from whom he derives his title, 
and thus takes it charged with the burden attending it. Privity exists 
between two successive holders where the latter takes under the earlier 
of them, as by descent (for instance, a widow under her husband, or a 
child under its parent), or by will or grant, or by a voluntary transfer ?f 
possession, and privity exists because of the relationship between the 
parties, or because of the derivative character of their title. Boughton 
v. Hardee, 46 N. Y .  App. Div., 352 (61 AT. Y. Suppl., 574) ; Sherrin v. 
Brochett, 36 Minn., 154; Hummell v. C. C. F.  hTatl. Bank, 32 Pac., 72, 

76; 32 Cyc., 392, and note 64; Orthevin, v. Thomas, 127 Ill., 554. 
((740) I n  the case last cited it is said that "A privy in blood or estate 

is one who derives his title to the property by descent or pur- 
chase." Bigelow on Estoppel (6 Ed.),  347; Stacy v. Thrasher, 6 How. 
(U. S.), 44-59. ('There is a certain privity between the grantor and 
grantee of land. I t  is not the privity arising upon tenure, for there is 
no fiction of fealty annexed. I t  is however, the same sort of privity 
which enables the grantee of a purchaser to maintain an action upon the 
covenants of title given to his vendor." Mygatt v. Coe, supra. 
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This being the nature of privity, does it exist in this case? We are 
of the opinion that our registration laws supply the nec2essary privity, or, 
more properly speaking, that kind of mutual and successive relation- 
ship which is essential as a condition to the equitable right of reforma- 
tion. As between two grantees, the one who first registered his deed, 
though the later in date of execution, obtains the title, provided he is a 
purchaser for value. Pub. Laws 1885, ch. 147; Revisal, sec.. 980. The 
deed to the defendant Q. W. Ford, from the common grantors, E. W. 
Gupton and wife, while good and effective as between thrm, was not 
valid to pass any property to him, as between him and tlie plaintiff 
John Sills, a subsequent purchaser, except from the date of its registra- 
t ion; and as Sills caused his deed from tlie Guptons to be registered some 
time before the deed to Ford was recorded, as provided by the statute, 
the deed to Sills took effect bcfore the dwd to Ford. The titlc. of the 
Guptons passed by their deeds in the following order: first to John Sills 
and then to G. W. Ford, the same as if the two deeds had becn executed 
on the dates respectively of their registration. This being so, there is 
such a mutual and successive relationship between the two parties, <Tohn 
Sills and G. W. Ford. as will enable the latter to avail himself of the 
equitable remedy of correction and have the deed to John Sills so re- 
formed as to eliminate the mistake in the description and effectuate 
fully the intention of the parties to it. TJnder this construction of the 
statute G. W. Ford claims in privity with John Sills to the same extent 
and with the same legal effect as if the dceds to the two from the 
Guptons had been executed in the order above mentioned, and the 
grantees had promptly registered their deeds so as to preserve the same 
order of priority. In this view, based upon tlie purpose and operation of 
our  registration laws, the dates of the respective deeds arc1 unimportant 
and even immaterial. as the effectiveness of the two dceds from the same 
grantor to pass the title depends not upon their dates, but upon the 
order of their registration. Before chapter 147, Public Laws 1885, 
were passed, the law was different, and when a deed was registered its 
operation related back to the date of its execution. This view as to the 
effect of the statute is fully sustained by the authorities. rn Collil~s 71. 

D n ~ ~ i s ,  132 N.  O., 106, 109, the opinion of the Court mas delivered 
by ,Jusfice Connor, the author of the statute (Laws 1885, clr. (741) 
147), and it is there said that, like deeds of trust and mortgages 
under the former law, deeds under the new law "can take effect only 
from and after registration, just as if they had been cxeciitcd then and 
there," refcrring to and approving what had been decided under the 
former law (The Code, scc. 1254), regard to deeds of trust and 
mortgages, in Robinson v. W i l l o ~ ~ g l ~ h ~ y ,  70 N. C., 358, and in 7IooX.er a. 
Nichols, 116 N. C., 157, where the Court adopted the same construction 
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in  regard to deeds, under Laws 1885, ch. 147, that had theretofore ay- 
plied to mortgages and deeds of trust. See, also, dustan u. S t n t ~ n ,  126 
N. C., 783. The other cases are collected in the note to Pell's Rcvisal, 
sec. 980, a t  p. 524. It  will be seen, therefore, that as between the two con- 
flicting deeds from the samc grantor, they take effect only from the datrs 
of registration, and in the samc order of succession as if they also had 
been the dates of their execution. The doctrinc of privity, or mutual 
and successive relationship, debarred G. W. Ford under our former regis- 
tration laws, as deeds then took effect when registered, by relation to the 
dates of their execution; but as this has now been changcd and rrgistrtl- 
tion fixes the date when the deeds take effect, and as hy this rule the deed 
to 'John Sills comes first, if he was a pnrc.haser for value, and takes 
precedence over that to George W. Ford, it must follow, by force of the 
maxim, "Whcre there is the samc reason, therc is the same law," that 
there is sufficient privity or mutual and suecessivc relationship between 
Ford and Sills to warrant the court in granting rclief by reformation of 
the deed from the C*rxr)tons to John Sills. 

All that we have said in regard to the registration of conflicting deeds 
from a common grantor must be understood to apply only to cases where 
the second grantce has purchased for value and registered his deed first, 
for these are essential to his right of preference. The first decd in order - 
of execution, if registered first, will, of course, take prccedenee without 
regard to the consideration. 

The argument may be rcduced to this simple statement: that as John 
Sills has, by registration, procured the first effec'tivc decd, the defendant 
by his conveyance from the Guptons will he considered as having ac- 
quired their right to correct the mistake in it, and, therrfore, to be in 
privity with Sills, both being grantees of a common grantor. 34 Cyr., 
971. Having come to this conclusion, the casc is brought withill the 
principle stated and applied in King 11. Ilobbs, 139 N.  C., 170, and 
Moore n.  moor^, 151 N. C., 555. 

We do not think the dcfcndant G. W. Ford has bern guilty of such 
negligence or lac'hes as should deprive him of the right to have tht. Sills 
decd corrected, if there was such a mutual mistake in its description of 
the thing intended to he conveyed thereby as he alleges. Tt might open 

the door wide to the commission of fraud if we should so hold. 
(742) I f  therc was no mistake, the plaintiff acquired the better title hy 

his diligence in having his deed promptly registered, and thc de- 
fendant must bear the loss due to his tardiness; but not so if there was 
a mutual mistake and plaintiff's deed includes land, or any interest 
therein, which he did not buy, and, of course, has not paid for, as it 
would he unconscionable to retain i t  and refusc. to do equity, or to keep 
i t  with the knowledge that it docs not fairly belong to him. The regis- 
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tration law was intended to prevent fraud or dishonesty, and not to en- 
courage or promote it. Awfir i  u. Stctten, supra. Thc actual rights of 
the respective partics will depend, of course, upon what  the jury find in 
regard to the mistake. It is conceded, we believe, that John Sills is a 
purchaser for value. 

There was error in the ruling of the court. The verdict and judgment 
will be set aside and a new trial ordered. 

Ncw trial. 

Cited:  Al len 11. R. R., 171 N.C. 342 (2c) ;  Bnrik 1 3 .  Redwine,  171 
N.C. 665 (5c) ;  Lynch o. Johnson, 171 N.C. 632 (Be) ; P o f u f o  C'o. v. 
J e a n r t f e ,  174 N.C. 244 ( l e )  ; Xaruiell  r l .  f l ank ,  175 N.C. 183 (212); 
~ S p m m  I ) .  Pullpry Po., 186 N.C. 221 (6c) ; 8per~ce  u. Pot tery  Go., 185 
N.C. 226 (6j)  ; B a l o n  0. Doub, 190 N.C. 19, 22 (6e) ; J,PC 11 .  Ilrofher- 
hood, 191 N.C. 360 (5cc, 6 cc ) ;  iStricli2md r , .  S h m r o n ,  191 N.C. 566 
(2d) ; C'rauifvrd v. Vl'illo?cghby, 192 N.C. 271 (2d) ; Lloyd 1 , .  S p ~ i q h f ,  
195 N.C. 180 (3e) ; &wiiner I ) .  I?. & L. LQsso., 202 N.C. 827 (2e) ; 
Flubbard & Co. v. l l o r n e ,  203 N.C. 208 (2c) ; Ilubbnrcl i6 Po. n. Horn?,  
230 N.C. 209 (3c) ; Harvey & Go. I? .  Rouse, 203 N.C. 299 (3c) ; Davis 
11. I$riyman, 204 N.C. 682 (5ce) ; Ins .  Co. v. Edgerton,  206 N.C. 407 
(2c) ; Lewis 11. Pa te ,  208 N.C. 514 (5r) ; C w w s  11. Creuls, 230 N.C. 221 
(2c) ; Xansom o. W u r r e n ,  215 N.C. 437 (6c) ; Reyr~olds  11. Wood, 219 
N.C. 628 (3e) ;  W a s t e  Co. o. Hendrrson Hros., 220 N.C. 489 ( l c )  ; 
Tocci  v. Nowfal l ,  220 N.C. 562 (6e);  Ins. Co. 13. Krtoa., 220 N.C. 728 
(6e) ; Brufcn 11. S m i t h ,  225 N.C. 587 (6j) ; T r u s t  Co. 1 3 .  Rruznell, 227 
N.C. 213 (5c) ;  Bailey 11. Ilighzvay Corn., 230 N.C. 118 (5c). 

HATTIE WEST r. WIILT-4M REDMOND. 

(Filed 22 March, 1916.) 

1. Marriage-Admissions-Evidence. 
Where title to lands in coctroversy depends upon the lrgitirnacy of a 

child born sl~ortly after marriage, and the date of the rnarriage and the 
birth of the child a re  admitted, the qnestions a s  to the competency and 
leqnl etl'ect of the record and other evidence offered to prove them are  
i~nmaterial. 

2. Husband and Wife-VC'cd1oc.k-Children-Legitimacg-Prmption- 
Evidence-Rebuttal. 

The law presumes the legitimacy of a child born in lawful wedlock. 
though within a short period of time after marriage ; but the presnxnption 
may be rebutted by facats and circunlstnnces which show that  th r  husband 
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could not have been the fatlicr of the child. such as impotency or that 
hc could not have had access to his wife. 

Where t i t k  to larids depends upon the legitimacy of the heir horn in 
wedlock a short time after the marriage, evidence of the wife, on the 
issue of adultcry, as to the nonaccess of the hnsb:md, is incom~tent ; and 
a fol-tiori evidmcc of her declarations to that effect made after her death. 

CIVIT, A P T I ~ N ,  tried by Bond, J., and a jury, at  November Term, 1915, 
of EITT. 

This is a proceeding for the partition of land, tried upon an issue as 
to the legitimacy of the plaintiff, Hattie Wcst. 

I t  was admitted hy the defendant: "That if plcintiff, Hattie Wcst, is 
a legitimate child of William Wesley Redmond, alias Iledmond 

(743) Blow, alias Little Rtd IZlow, then she owns an ~xndividcd one-half 
interest as tenant in common with defendant (owner of the other 

half interest) in  the land described in (=omplaint." 
I t  was agrc,ed by both sides that said William Wesley Redmond, alias 

Redmond Blow, alias Little ErtJ Blow, was lawfully married to Olivia 
Wilkins; that both husband a i d  wife are dead; that plaintiff, Hattie 
West, daughter of said Olivia, was born a few months after said mar- 
riage, and that said William Wesley Redmond was where he could have 
had access to said Olivia at time said Hattie was b~gotten. 

The defendant proposed to offer, subject to its competency and legal 
effect, evidence tending to show the following facts: 

1. Record of marriage, showing marriage hctween said Olivia Wilkins 
and said William Wesley Itedmond on 31 January, 1890. 

2. That lIattie (plaintiff) was born 25 May, 1890. 
8. That a few days thcreaftcr William Wesley Redmond and Hattie's 

mother (his wife) had a quarrel, in  which William said he was not thc 
father of Hattie and hc was going to leave said Olivia, at  which timc. 
said Olivia admitted that William waq not Hattie'q father, hut that 
Henry Wilkes was, and said she reckoned IIenry was able to take care 
of Hattie;  that they then separated and never lived together thereafter; 
that defendant claims Hattie resembles I-Te1iq7 Wilkrs and does not 
resemble William Wesley Redmond, and that Olivia on numerous occa- 
sions said Hattie was not William's child. 

This evidence was excluded, and the drfendallt excepted. 
There was a verdict a i d  judgment in favor of thc plaintiff, and the 

defendant appealed. 

W. F. B~inns fo.r 
Julius B r o w n  f o r  defendant. 
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ALLEN, J. The evidence offered by the defendant to prove the date 
of the marriage of Olivia Wilkins and William Wesley Redmond, and 
of the birth of the plaintiff, becomes immaterial, a.: the marriage was 
admitted and that the plaintiff was born a few months thereafter, and 
it is therefore only necessary to considcr the admissibility of the declara- 
tions of the mother teriding to prove the illegitimacy of the plaintiff. 

A child born in  wcdlock is presumed to be legitimate, and, as stated 
by Iiufin,  (T. J., in S .  v. Herman, 35 N.  C., 503, quoting from Coke on 
Littleton, this presumtion exists "if the issue be born within a month 
or a day after marriage." I t  is also stated by Coke, 244a, tliat "By the 
common law, if the husband be within the four seas, that is, within the 
jurisdiction of the King of England, if the wife have issue, no proof is to 
be admitted to prove the child a bastard unlrss the husband liath an ap- 
parent impossibilitie of procreation; as if the husband be but 8 
years old"; but this has been modified by admitting evidence to (744) 
rebut the presumption of legitimacy which shows that the hus- 
band could not have been the father of the child. R7oell v. Ewell, 163 
N. C., 236. The modern rule which generally prevails is that "When a 
child is born in wedlock, the law presumes i t  to be legitimate, and unless 
born under such circumstances as to show that the husband could not 
have begotten it, this presumption is conclusive; but the presumption 
may be rebutted by the facts and circumstances which show that the 
husband could not have been the father, as he was irnpotcnt or could not 
have had access." S. v. -4fcDowel7, 101 N.  C., 734. 

I t  is also generally accepted that in the absciicc of statutory authority 
a married woman is incompetent to testify to the nonaccess of her 
husband on the question of the legitimacy of her offspring. Mailer of 
Ali'lb, 127 Cal., 298, 91; Crrauf7~rd 11. Blackbum, 17 Md., 49; B~anlon v. 
Walshe, 81 Md., 118; Abinclton, v. Dzixbury, 105 Mass., 287; Egbert 11. 

Greenzualt, 44 Mirh., 245; People 2). Coud of Sessions, 45 Hun. ( N .  Y.), 
54; Rntclilrf v. Wales, 1 Elill (N. Y.), 63; People u. Ooersews of Poor, 
15 Barb. (N. Y.), 286; Cross u. Cross, 3 Paige (N. Y.), 139; Re71 11. 

T w i f o r y ,  8 Okla., 75, 853; Dcnnison 21. Page, 29 Pa. St., 420; Tioga 
County 71. So~cth Creek Township, 75 Pa. St., 433; Mink 11. iS'tate, 60 
Wis., 583, 445; Boykin v. Boykin, 70 N.  C., 262. 

I n  the last case cited Justice llynmm says: "It is, then, ronclusively 
settled that at common law neither the hnsband nor wife could prove 
access or nonaccess, and i t  is equally w ~ l l  settled tliat where they mere 
not allowed to make such proof during marriage, ncither will be allowed 
to do so after the death of the other, thus removing one great cause of 
distrust by making the confidence which once subsists ever afterwards 
inviolable in courts of law"; and he concludes that the statutory changes 
in the law of evidence have not affected the rule. 
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And the same principle which excludes the husband and wife as wit- 
nesses applies with greater force to their declarations because in both 
the same public policy is conserved, and as to declaratioris thcrc is the 
absence of an oath, no opportunity for cross-cxamination and no oppor- 
tunity for the jury to observe the demeanor of the declarant, which arc 
recognized tests of truth, and which would be present if the husband or - 

wife was examined as a witness. 
I t  seems that the first time the admissibility of the declarations of 

thc husband or wife on the question of illegitimacy was definitely settled 
was in Goodright v. Moss, 11 Eng. Rul. Cases, 520, decided in 1777, 
when Lord Mansfield said: "The law of England is clear that the dec- 
larations of a father or mother cannot be admitted to bastardize the issue 
borne after marriage"; and this has been generally followed, although 
there are some cases, involving issues of paternity and pedigree strictly, 

which appear to hold to a contrary view. 

(745) I n  8 Enc. Ev., p. 174, the author says: "13cclarations of neither 
husband nor wife can be received for the purpose of assailing the 

legitimacy of a child born to the wife during wedlock"; and he citrs 
many cases in the note in support of the text, among others, Johnson P. 
Chapman,  45 N.  C'., 217, where N a s h ,  C. J., says: "The only evidence 
upon which the defendants rely to provc the p l a i n t 8  to be illegitimate 
consists of the declaratioris of Flcdcrick Johnson to his wife. This mi- 
dence is not competent. Mr. Greenleaf, vol. 2, sec. 151, says the husband 
and wife are alike incompetent to prove the fact of nonaccess while they 
lived together, nor are the declarations of either competent to prove the 
illegitimacy, though the. child was born three months after marriage, and 
therefore they had separated by mutual consent"; and R h y n e  u. H o f -  
man, 59 N. C., 336, in which Batt le ,  ,I., speaking of a child born in 
wedlock, states the same rule as follows: "This plaintiff must, there- 
fore, be taken to be legitimate, unless it be proven by irrefutable evidence 
that the husband was impotent or did not have any sexual intercourse 
with his wife; but the former is not pretended, and thc latter is a fact 
which neither the wife nor the declarations of thc wife is admissible to 
provc. Rex- 11. h f e ,  8 East., 193. Here, independent of the declara- 
tions of the wife, which must be rejected as incompetent, thcre is no 
testimony sufficient to rebut the presumption of access." Tn Wallace 11. 

Wallace, 137 Ta., 37, the Court says: "Declarations, as well as the evi- 
dence of either husband or wife as to accws or nonacress, are excluded 
whenever thc issue of legitimacy is involved, arid this includes cases of 
antenuptial conception. Thc first ruling on this latter phasc of the 
inquiry was by S i r  John  71omill!/, Master of the Rolls, in 1856 ( A n o n y -  
m o u s  71. Anonymo~bs,  23 Beav. (Eng.), 273), and it has bcen approved 
hy the cwnscnsus of judicial opinion since." 
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This last case is also reported in  1 5  A. and E. Anno. Cases, 716, and 
in  the note to that case and to Evans o. Fre~man,  6 Anno. Cascs, 816, 
and Godfrey v. Rowland, 7 Anno. Cases, 577, numerous authorities are 
collected sustaining the rule. 

The principle is also clearly recogni~ed in Xw~11 v. Ewell, 163 N. C., 
237, where the Court says, while discussing proof of nonaccess: "The 
latter (nonaccess) is a fact which neither the wife nor the devlarations 
of the wife is admissible to prove." 

The cases of Woodard u. R ~ I L P ,  107 N. C., 407, and Erwin v. Bailey, 
123 N. C., 634, are relied on by the defendant, are easily distin- 
guishable from the one before us. 

Those cascs are based on the act of 1866 as amended by the act of 
1879, legitimating the children of former slavcs, and there was no valid 
marriage at  thc timc of the birth at  issue, which is the essential fact 
upon which this opinion rests. 

When Woodard I ) .  Blue was first reported (103 N. C., 116), (746) 
the Court, realizing that the same rulc did not prevail under thc 
statutes relating to slaves as in cases of a lawful marriagc, said: "To 
repel the inference of patcmity, drawn from the mere fact of coh a b' lta- 
tion, the same stringent rules do not prevail as in cascs of established 
legal marriagc, when to bastardize thc issue thrre must be full, affirma- 
tive, repelling proof, such as impotency, nonacc2ess, and the like, or the 
presumption of legitimacy will stand. 1 Grew. Ev., par. 28; Abbott's 
Trial Ev., 88." 

The case of S. v. files, 134 N.  C., 742, also relied on, involved no 
issue except paternity, and contains nothing in conflict with thc ruling 
in thc Superior Court. 

We are therefore of opinion that the evidcnce offered by the defendant 
was properly excluded and that there is 

No error. 

Cifed: Oroom 7>. W h i f ~ h e a d ,  174 N.C. 308 (3c) ;  Ray v. IZay, 219 
N.C. 219 (2c) ; Ray v. Ray ,  210 N.C. 220 (3c) ; 8. 11. MrMahan, 224 
N.C. 477 (2c);  8. v. 13ozomun, 230 N.C. 205 (3c). 
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LINDSAY BRYANT V. LOTJLA BRYANT. 

( Piled 15 March, 1916. ) 

Marriage and Divorce-Pregnancy-False Representations-Threats. 
Allegations made in the complain1 of the husband i11 a snit for divorce, 

that the defendant falsely represented herself with child of which he mas 
the father, and driven by threats of violence from her father and of crim- 
inal prosecution he had rnarried the defendant, and that aftc>rwarcls he 
found tliat she was not pregnant at  the time, are not snficient to sustain 
the action. 

APPXAL by plaintiff at October Term, 1915, of WAYNB, from judgment 
of Devin, b., sustaining the deniurrer ore t enus  to the complaint. 

L m g s f o n ,  A l l e n  & Tmylor for plaintiff. 
No c o u m e l  for defercdurd. 

CLARK, C. J. This is an action by the husband for divorce. The 
complaint avers that there were intimate and illicit relations between 
the plaintiff and the defendant; that the defendant falsely and fraudu- 
lently represented to plaintiff tliat she was pregnant, and that the plain- 
tiff was father of the child with which she was pregnant, and threatened 
plaintiff with criminal prosecution unless he married her, and that in 
addition thereto the father of the defendant threatencid plaintiff with 

personal violence unless plaintiff married defendant; that on ac- 
(747) count of the fear induced by said threats of personal violence 

and criminal prosecution, and coerced through the fraudulent 
representations of the defendant, he married the defendant, hut since 
the marriage plaintiff has leanled that (lie defendant is not pregnant 
and has not been, and he has refused to live further with hrr. 

I f  thc plaintiff had learned after marriage that the defrndant at the 
time of the marriage was pregnant by another man, of which plaintiff 
was ignorant, it would be ground for divorce. Revisal, 1561 (4). But 
it is not ground for divorce that either party was unchaste or incontinmt 
before marriage. Stecl  u. S t ee l ,  104 N. C., 631. I f  it wc.re, many a 
wife is entitled to divorcc. 

"It is the fiend's arch mock 
To lip a wanton aiid beliwe her chaste."-RYKON. 

But the plaintiff docs not even allrge that the defendant cohabited 
before marriage with any one but himself, and the best reparation lie 
could make was to marry her. So far  from being entitled to rely upon 

822 
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her relations with him brfore marrying, the plaintiff was at  least guilty 
of contributory negligence. 

The plaintiff docs not plead that he was deceived by the defendant 
being pregnant by another man, but the deception alleged is that the 
defendant was not pregnant by him. I t  is not averred that he was not 
in pari delicto. 

Thc threat of criminal prosecution cannot be considered, for if he 
wero not guilty of the charge, i t  wolild not have hurt him; but he admits 
the charge of fornication and adultery. Probably he feared proceeding 
for bastardy; but that is a civil, not a criminal proceeding. 15'. 11. 

Morgan, 141 N. C., 726; S. v. Addingfon, 143 N. C., 685. If the 
defendant had becn pregnant by him hc should have paid the legal 
chargc. of saving the county from maintaining the child, if he wrre not 
just enough to ('make tbe deftidant an honcst woman" hy marrying her. 

The plaintiff alleges "threats of personal violence" by the father if 
he did not make amends by marrying his daughter, which was but 
natural, as the plaintiff admit% his misconduct. He  does not set out 
any overt acts, that the court might sec what was done by thc father in 
his just indignation, nor docs it appear that the plaintiff could not have 
had protection by causing the father to be hound o\cr to keep the peace. 

The plaintiff's allegations present a most novel caw. The demurrer 
was properly sustained. 

Affirmed. 

WALKER, J., dissenting: It may he that the plaintiff is in no worse 
case than he should be if we consider the matter solely from :t moral 
standpoint; but we are not the keepers of his conscience nor the censors 
of his morals, and if he has a legal right which has been violated, 
the moral quality of his act is immaterial. I-Ie al1c.g-es that by thc (748) 
false and fraudulent representation of the defendant he was in- 
duced to marry her, and that she made the false affirmation knowingly. 
I t  related to the essentials of the contract of marriage, which requires 
capacity and consent as much au any other civil contract, and is gov- 
erned, in this respect, by the same rules. The authorities sustain this 
proposition. The allegation of fraud is admitted by the demurrer, as 
much so as if the defendant had answered and admitted it. I t  is siig- 
gested that plaintiff was not deceived by it, bat the eonclusivc~ answer to 
this is that he says that he was deceived, because he alleges that he was 
induced therrby to enter into thr contract, and he could not well have 
been induced to do so if he was not deceived. I t  is giving a very narrow 
construction to the pleading to hold that he does not allege dec~ption, 
and the construction of it should be liberal, and especially as against a 
demurrer. 
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The question in this case has been so recently and exhaustively treated 
i n  Di Lorenzo v. Di Lorenzo, 174 N.  Y., 467, that I cannot do better 
than quote a passage from Justice Gray's opinion in that case. After 
quoting from Judge Xtory, and declaring that free and full consent, 
which is of the essence of all ordinary contracts, is one of the three 
indispensable elements of the marriage contract, he says: "The minds 
of the parties must meet in one intention. I t  is a general rule that 
every misrepresentation of a material fact, made with the intention to 
induce another to enter into an agreement, and without which he would 
not have done so, justifies the court in vacating the agreement. I t  is 
obvious that no one would obligate himself by a contract if he knew that 
a material representation, entering into the reason for his consent, was 
untrue. There is no valid reason for excepting the marriage contract 
from the general rule. I n  this case the representation of the defendant 
was as to a fact, except for the truth of which the necessary consent of 
the plaintiff would not have been obtained to the marriage. I t  was 
designed to create a state of mind in the plaintiff the operation of which 
would be to yield a consent to marry the defendant in the belief that he 
was rectifying a great wrong.  he minds of the parties did not meet 
upon a common basis of operation. The artifice was such as to deceive 
a reasonably prudent person and to appeal to his sense of honor and of 
duty. The plaintiff had a right to rely upon the defendant's statement 
of a fact. the truth of which was known to her and unknown to him, 
and he was under no obligation to verify a statement to the truth of 
which she had pledged herself. I t  was a gross fraud, and, upon reason, 
as upon authority, I think it afforded a sufficient ground for a decree 
annulling the marriage contract. The jurisdiction of a court of equity 
to annul a marriage for fraud in obtaining it was early asserted in this 

State by the court of chancery, it a time when the limited powers 
(749) of courts of law were inadequate for the purpose. This jurisdic- 

tion was expressly rested upon the general power to vacate con- 
tracts in all cases where they had been procured by fraud. From this 
general jurisdiction of equity a contract of marriage mas not regarded as 
being excepted, when the assent to it was the result of artifice or of gross 
fraud. See Ferlat v. Gojon, Hopk. Ch., 478, 14 Am. Dec., 554; Burtis 
v. Burth, Hopk. Ch., 557, 14 Am. Dec., 563. I f  the plaintiff proves to 
the satisfaction of the court that, through misrepresentation of some 
fact which was an essential element in the giving of his consent to the 
contract of ma'rriage and which was of such a nature as to deceive an 
ordinarily prudent person, he has been victimized, the court is em- 
powered to annul the marriage. Such was the judgment of the trial 
court upon the facts in this case, and I think that the learned justices 
of the appellate division, who concurred in reversing that judgment, 
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were in  error in holding that the law of this State afforded no rerndy to 
the plaintiff ." 

Judge Story says that while murriagc is regarded ai: an iiistitution 
of society, it is yet founded upon the consent and free will of thp parties, 
as other contracts are, and in that respect is governed by the same rules. 
Story's Conflict Laws, sec. 108, N.  I t  is said in 26 Cyc., 832, 833 : "To 
constitute a valid rnarriagc, i t  must be elitered into with the consent 
and agreement of both partiw freely and intelligently given, which may 
be expressed either verbally or in writing or implied from the acts of 
the parties or the ceremony pcrformed; but without such consent on 
both sides the marriage is a nullity, although it was solemnized in form 
by a properly authorired minister or magistrate. F h t h e r ,  thew must 
be an actual present intention on the part of both to enter upon a11 
immediate and continuing matrimonial relation. Fraud or falsehood 
going to the essentials or fundamentals of thc marital relation will 
deprive the contract of that intelligent consent necessary to its vdiditg, 
and hencc will render the marriage voidablc at  the instance of the 
injured party." 

The plaintiff makes an0tht.r allegation that lie was forced by throats 
and intimidation of the defendant's father to enter into the contract. 
This, of c30urse, the demurrer admits. The allegation is sufficient in 
form to show a threat of present or immediate bodily harm if hc did 
not comply with the father's illcgaI dcinand. This vitiates the contract. 
26 Cyc., p. 906. 

I t  is freely conceded that both the fraud and duress must be such as 
goes to the fundamentals and essentials of the contract, but capacity 
and consent are surely to be considered as of this class. V o r h e ~ s  I > .  

Vorhees,  43 N. J .  Eq., 411 ; McCreery v. Davis, 44 S.  C., 195; T I u l e f t  11. 
Carey,  66 Minn., 329. They lie at the vcry foundation of the c,ontract, 
and so say the books, as will appear by reference to the authorities above 
citcd. The fraud must, it is true, be material to the tlegrecx that, 
had it not been practiced, tlic party deceived or affected hy it (750) 
would not have ronsentcd to the marriage; but the fraud alleged 
in this case is of that kind. I l i  Lorenzo u. Di TJor~rtzo, S U ~ U I .  111 N c o ~ J  
v. S h u f e l d i ,  5 Paigc, 43, a similar false rcprcsentation was  mad^, and the 
Court held it sufficient to a n n d  thc contract. 

This case is much stronger in favor of the plaintiff than wtrc. thc 
facts in  the case of Di L o r ~ n z o  v. D i  L o ~ e n z o ,  which induced t l ~ c  decision 
there. 

The antenuptial relations of plaintiff with thc defendant, it has bcen 
held in a well considered case, do not dcprjve him of the right to have 
the marriage annulled. I t  is not considered, in law, as contributory to 
the result so as to have that effect. Wallace 71. Wallace,  137 Iowa, 37. 
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TURNER u. GAS Co. 

Tha t  case also is an authority upon the other question, as to fraud, dis- 
cussed by me, and supports niy conclusion. 

Cited:  X. v. Gibson,, 202 N.C. 108 (c). 

ROSCOE W. TURNER, ADMINI~TUAT~R,  v. SOUTHERN GAS 
IMPROVEBIIENT COMPANY. 

(Filed 23 February, 1916.) 

1. Appeal a n d  Error-New Trial-Offer of Appellee. 
Upon application in the Supreme Court for a certiorari, wherein it  ap- 

pears that  the appellant has perfected his case except that for illness 
of the trial jndqe the case has not been settled, and that  a new trial, a t  
most, could be obtained; and in view of the uncertainty when the trial 
judge will be able to settlr the case, and to avoid delay, the appellee has 
served oil the apprllant an offer that a new trial shall br granted, the 
Supreme Court will grant his motion, made therein to that efect. 

2. Same--Costs. 
Where thc Supreme Conrts grants :~ppeller's motion n~irde upon his offer 

for ;I new trial, the overruling of appellant's niotiorl to nollsuit involves 
only the costs of appeal, which will be taxed in the discrrtion of the 
Court, the costs of the trial in the Superior Court being taxed against the 
party ultiinately losing therein. 

APPEAL by defendant from C'ooke, J., at November Term, 1915, of 
PASQUOTANIL 

Ehr inghaus  & Smal l  for plainfi f .  
W a r d  & T h o m p s o n  for defendant. 

CLARK, C. J. This is an qpplication for certiorari. I t  appears that 
the statement of the case on appeal and counter-case were served 

(751) in the proper time, and that the case on appeal, counter-case, 
notes of testimony, and the judge's charge were sent by registered 

mail by the appellant to the trial judge to settle the case; but that by 
reason of the illness of the judge, and his absence at  a sanitarium in 
another State, the case $as not been settled on appeal by the judge. 

I n  the meantime the appellee has served on the appellant an offer that 
a new trial shall be granted. This is the utmost that could be had if 
the appellant should be successful in the appeal. The appellee consents 
to  the new trial to avoid delay in view of the uncertainty as to when 
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the judge shall be able to settle the case for this Court. I t  is true that 
the appellant contends that one of his exceptions is to the refusal of a 
motion for nonsuit on the ground of the insufficiency of the evidence. 
But this involves only tbc cost of the appeal, as the same motion can be 
made a t  another trial on the evidence then offered, and the presumption 
is that if well founded it will be granted then or on an appeal from its 
refusal. Besides, as the appellee consents to a new trial, the costs on 
appeal must be taxed against him. The costs of the trial already had 
below would go against the party ultimately cast, in any ewnt, whether 
the appellant had won in this appeal or not. 

Under these circumstances the motion by the appellee for a new trial 
must be granted. Bitter u. Crimm, 114 N. C., 377;  8. v. Huggins, 
126 N. C., 1055. 

Remanded for a new trial. 

I,. A. HARRISON, A~MIN~STRATOK, V. ATLANTIC COAST LINE 
RAI1,ROAD (>OMPANY. 

(Filed 15 March, 1916.) 

Conflict of Laws-Issues-Negligence-Evidence-Trials-Questions for 
Jury. 

While the issues in this :~c.tion for damages against the railroad, alleg- 
ing a personal injury received through defendant's negligence, are  con- 
trolled by the laws of Virginia, the question of sufficient evidence of the 
negligencacl alleged is determined by the rules of eridence obtaining here, 
and though circun~stantial, it is held sufficient to sustain the verdict in 
plaintiff's favor, s. v., 168 N. C.,  383. 

ACTION tried November Term, 1915, of N ~ R T H A ~ ~ P ~ ~ O K ,  before Lyon, 
J., upon these issues : 

1. Was the intestate of the plaintiff killed by the negligence of the 
defendant 2 Answer : "Yes." 

2. Was the plaintiff's intestate guilty of contributory negligence? 
Answcr : "Yes." 

3. Did defendants' employees have knowledge of the intestate's (752) 
position? I f  so, could the defendant have avoidcd the killiug of 
the intestate by the exercise of proper care? Answer: "Yes." 

4. What damage, if any, is plaintiff entitled to recover? Answer: 
"$1,350." 

The defendant appealed from the judgment rendered. 
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Peebl~s r6 I(arris, Gcry d Midyef f e  for p7nir~fifjc. 
W. L. Long, F. S. Spru i l l  for dcfentrlant. 

PER CURIAM. This case was before us a t  Fall Tcrrn, 1914, and is 
reported 168 N. C., 621. IJpon the sccond trial his Honor very prop- 
erly changed tlie wording of the third issue so as to bring the issue 
squarely under the laws of Virginia. I n  the former opinion Just ice  
Brown, speaking for the Court, held that the liability of the dcf~ndant  
must be determined under thc law of Virginia as expounded by its 
highest Court, and said : - 

"For a similar reason, the contention that under the ruling of thr  
Court of Virginia there is no sufiricnt evidence that the intestate was 
struck and killed bv tht  train cannot be sustained. This fact must be 
determined by the rilles of evidence ohtajuing in this State, and under 
our decisions there are circumstarlces in evidence which iustify the 
court in submitting that disputed fact to the jury. IIenderson 7). IZ. R., 
159 N. C., 581 ; Kqles a. R. IZ.. 147 N.  C., 394." 

Upon a review of the cvidence upon the sccond trial, we are of opiuion 
that there is circumstantial evidencc sufficient to go to the jury to war- 
rant their finding upon the first and third issues, and that the case was 
correctly submitted to the jury. 

No error. 

(Filed 22 March, 1916.) 

1. Vendor and Seller-Burden of Proof-Negative. 
IJpon this prtition to rehear, thr ruling in tlie opinion, 168 N. C., 621, 

puttinq thr h11rdt.n on defc'ndant of proving he was :I pnrchaser for value, 
is atfirmcd, and for the further rwson that otherwise it would put thr 
b~~rden  on one unnclclnaintcd with t h ~  facts, to prove a negative. 

2. Appeal and ErrolcAffirmation of Judgment-Lower Courts-Reasons 
Given. 

The Snprcrne Court will affirm a jndgment appealed from if supported 
by facts and i11 acwxdance with law, although the reasons assigned in its 
support may not be approved. 

(753) ACTION tried before Allen, J., and a jury, a t  the November 
Term, 1914, of ~ O I , I ~ M B T J S .  

Pctition to rehear the case of h'ing r. NcRnckcxn, reported i11 168 
N. C., 621. 
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s u n n i n g  & Kit ch in  for p l u i n f i f .  
W i n s t o n  & I3iggs for petifionel-. 

Pm CURIAM. We have carefully considered the arguments of the 
learned counsel for thc petitioner urging us to reverse the ruling on the 
former appeal, Eiolcling that the burden was on the defendant to provrl 
that he was a purchaser for value, but we are not convinced that we were 
then in error. 

I n  addition to the reasons then stated, i t  may be suggested, without 
elaboration, that the opinion places the burdcn of proof on the pur- 
chaser, who usually knows all thc facts, and who has it in his posscssion 
to inform the court of the amount paid ancl to whonr, and of all the cir- 
cumstances surrounding the purchase, while the opposite rule, and the 
one contended for by the petitioner, would impose thr burden on one un- 
acquainted with the facts, and he would be required to establish a nega- 
tive, to wit, that the other party was rtof a purchaser for value. "It is 
often said that facts which are especially within the knowlcdgcl of the 
party must be proved by him. This rule is especially applied wherc the 
fact particularly well known to the other side presents the further diffi- 
culty in the way of adequate proof that i t  is negative. IJnder these 
circumstances i t  occurs with special frequency that thc other party is 
called upon to prove it." Chamberlayne on Evidence, vol. 2, sec. 978. 

The objection that the opinion of this Court is not upon t h ~  same 
theory upon which the action was tried in the Superior Court is met by 
the rule prevailing in appellate courts of aflirnlirlg the judgment if 
supported by facts and in accordance with law, although thra reasons 
assigned in its support may not be approved. 

I t  is not improper to say that facts appearing to us on this petition 
absolve the petitioner from the chargr., which might have been made 
on the first rccord, of buying in  a title in disparagement of thc claims 
of a client. 

Petition dismissed. 

C i t e d :  W h i t ~ h u r s t  v. A b b o f f ,  225 N.C. 7 ( lc) .  
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(Filed 22 March, 1916.) 

1. Court's Disc%rction-Prosecution Bond-Appeal and Error. 
Where the plaintiff has failed to file a prosecution bond in his action for 

land, in conlyliirnre with an order made a t  the preceding term of the 
court, it  is within the sound discretion of lhc trial judge to p ~ r m i t  him 
to file it ,  and in the nbsencc of abnsr of this discretion, his act in allow- 
ing it is not reviewable on appeal. 

2. New Trial-Newly Discovered Evidence. 
In this case defendant's motion for a new trial for newly discovered evi- 

dence was properly disallowed under the authority of Johr~son 2). 12. R., 
163 N. C., 433. 

ACTION to  recover tract of land, tried September Term, 1915, of 
SAMPSON, before Cownor, ,T., upon these issues : 

I. Was the plaintiff the owner and entitled to the  possession of the 
lands set out in the complaint and described on map as the 16%-acre 
tract ? Answer : "Yes." 

2. Is the defendant i n  the wrongful possscssioii of any par t  of said 
tract ? Answer : "Yes." 

3. What  damages, if bny, a re  the plaintiffs entitled to recover of the  
defendants ? Answer : "$10." 

From the judgment rendered, defrndant appealed. 

Buller & Heving for plaintiffs. 
John D. Kerr, Fowl~r ,  Crurnpler Le Gcxvin f o r  defendanf. 

PER CTIRIAM. When the case was called for trial, defendant moved 
tha t  the action he dismissed on the ground that  plaintiffs had failed to  
file a prosemtion bond in compliance with an  order a t  former term. 
Plaintiff tendered a bond adjudged to be sufficient, and the motion was 
overruled. I t  is well settled that  this is  a matter within the soimd 
discretion of the trial judge, and in the ahsenrc of evidence of gross 
abuse such discretion will not be reviewed by this Court. 

The  plaintiffs made out a pl-imn f a c i ~  title by introdi~cing a grant  
from the State in 1892 and connecting themselv~s directly with it. 

The  defendant offered no grant from the State, but claimed under the 
division of the lands of John Godwin in  1879 as color of title and 
offered evidence of possession thercunder. Defendant showed no title 
prior to that  date. The defendant's title depended upon the location 
of the division lines and possession. The  matter involved is  almost 
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entirely a question of fact, and we think was submitted to the jury in 
a rery clear a id  correct charge. 

Thch motion for a new t ~ i a l  11pon the ground of ncwly dis- (755) 
covered cvidencc is denied. The affidavits in support of tho 
motion fail to make out a case where a new trial will be granted. The 
requirements are fully set out by Just ice  W a l l c ~ r  in Johnson  o. R. IE., 
163 N. C., 453. 

No error. 

HOKE, J . ,  ~oricurs in result. 

Cited:  Alexander 11. C e d w  WorXx, 177 N.C. 637 (2c). 

H. J .  STRICKLAND V. T H E  MONTGOMERY LUMIIER COMPANY. 

(Filed 29 March, 1916.) 

Nrgligence-lndeprlident Contractor-Contracts. 
TJndrr the facts of this case it is held that the defendant could not avoid 

the damages sought npon the ground that the property callsing the injury 
was operated at the time by an independent contractor, under the author- 
ity of l'komns %,. L w n b w  PO., 153 N. C. ,  351. 

ACTION tried a t  August Term, 1915, of FRANTCLIN, before P c r b l ~ s ,  J., 
upon these issues : 

1. Were the lands of the plaintiff damaged by the n~g1igenc.e of the 
defendant ? Answcr : "Yes." 

2. What damage, if any, has plaintiff sustained thcrclby ? Answer : 
"$1,000." 

The following issue was tendered by the d~fentlant, which the court 
refused to submit : 

1. Werc Newell & Bryant operating the sawrnill and logging rai11.oad 
as independent contractors at the time of the injury to the lands of 
plaintiff, a s  allcged 2 

ncfentlant excepted to the refusal of tbe court to submit the issue, 
and appealed from the judgment rendered. 

W .  M. Person,  W.  H .  Yarborough,  Jr., for p la in t i f .  
F. 8. Spruill,  W.  H .  R7&7~, Bert,. T .  I l o l d ~ n  f o r  defendonl .  

Pm C ~ J R I A A ~ .  Upon an examination of t l r ~  cvitlrnce in this caw arid 
the written contract, we are of oyir~ion that the case is goveriwd by 
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CHANCEY v. R. It. 

Ti~omas u. Ikmber Co., 153 N. C., 351. I n  that case Mr. Justice Man- 
ning reviews all thc authorities in  an able and cxliausti~re opinion. That 
case, like the present one, was an action to recover damages for the 
burning o x r  of timber lands. The defendant set up the same defense as 

in this case, that the lumber road was being operated by an inde- 
(756) pendent contractor; but the Court l~eld that whether the fire 

originated upon a foul right of way or from a defectively equip- 
ped or unskillfully managed engine, thr deferidant was liable, saying: 
"The weight of reason and authority is to the effect that where a party 
is under a duty to the public or a third person to see that work 11c is 
doing, or bas done, is carefully performed so as to avoid injury to others, 
he cannot, by letting it to a contractor, avoid liability in case it is negli- 
gently done to the injury of another (citing numerous authorities). 
The duty need not be imposed by statute, though such is frequently the 
case. I f  it be a duty imposed by law, the principle is the same as if 
required by statute. Cockbum, C: J., in Howpr ?I. I'eute, supra. I t  
arises at  law in all cases where more or less danger to others is neces- - 
sarily iucident to the performarwe of the work let to contract. I t  is the 
danger to others, incident to the performance of the work let to contract, 
that raises the duty and which the employer cannot shift from himself to 
another so as to avoid liability, sl~ould injury result to another from 
negligence in doing the work." Arfhur v. Henry, 157 N. C)., 393; 
Watson I , .  R. IC., 164 N. C., 176; Drcnlup u. 1Z. R., 167 N. C., 669. 

Cited: Bnjunf  o. Lumber Co., 174 N.C. 361 (c) ; T'illiams 1 1 .  Lumber 
Go., 176 N.C. 181 (e) ; Royal v. Dodd, 177 N.C. 209 (c). 

S. 13. CIIANCEY v. NORFOLK AND WESTERN RAILWAY COhIPA4NY. 

(Filed 29 March, 1916.) 

Courts - Anwndments - Summons -Jurisdiction - Venue - Appeal and 
Error. 

The original summons in this case was directed to the defendant "rail- 
road" company, and it is held that no error was committed by the trial 
judge in allowing an amendment thereof to correctly issue to the defend- 
ant "r;tilwayn company, and serving it as an alias summons, and this 
actinn is not appealable. 

APPEAL from order of Daniels, 6., November Term, 1915, of C o r , u ~ -  
srrs, upon motion of defendant to dismiss for want of serrice. 

832 
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The court permitted an amendment to the original summons by strik- 
ing out the word railroad and substituting railway, and made an order 
that an alias summons be issued and served upon the Norfolk and 
Western Railway. The defendant appealed. 

Rounlree, Davis cP. C a w ,  Guthrie c6 Guthrie, 'L'heo. W .  R ~ a f k  for. 
dcfendani. 

N o  counsel for plaintiff .  

PER CTJRTAM. Allowing the arr~~iidment to the summons was (757)  
a mattcr within the sound discwtion of the judge. Thc summons 
had been served oil the agent of the Norfolk and Wczstern Railway. The 
original summons was directed to the Norfolk and Western Railroad. 
His  Honor very propcrly allowed the amendment. As tlrc, court ordered 
air alias summons, no question of jurisdiction or venue ariscs now. The 
order amending summons and ordering an alias is not appealable. 

Appeal dismissed. 

Ci f ed :  Lee 11. Hoff, 221 N.C. 238 (c). 

W. A. PARRIBTI r. AMB;RI(:AN NATIONAL INSURANCE COMPANY. 

(Filed 12 April, 1916.) 

1. Insurance, J i i f ~ F ' a l s e  Representations-Verdict-Harmless Error. 
Where payment of a policy of life ins~iramce is resisted on the grouiiil 

that the applicant made false and material representations as to having 
w certain disease at the time, and the jury have found as a fact that ap- 
l~licant did not have the disease then, the inquiry as to whether she knew 
she had it becomes immaterial. 

2. Instructions-Remarks of CoweAppca l  and Error-Trials. 
Where the trial judge remarks in his charge to the jury that he did not 

recall any evidence bearing upon a certain phase of the controversy, hnt 
they were the sole judges of what the witnesses said and must he gnidcd 
by their own recollection, the defendant cannot be prejudiced thereby. 

3. Instructions-Matters Relied on-Inquiry. 
Where the pleadings, evidence, and the issue tendered hg the insn~w? 

to avoid payment of a life insurance policy for false representations prc- 
sent but onc matter, it is not error for the trial judge, in his charge, to 
confine the consideration of the jury to i t .  
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ACTION tried before Peebles, J., and a jury, at August Term, 1915, of 
FRANKLIN. 

This is an action to recover the amount of a policy of insurance on 
the life of Mary I. Parrish, the defense being that she falsely stated in 
her application that she did not have cancer of the womb. 

The jury rendered the following verdict : 
1. Did Mary I. Parrish in her application falsely represent to the 

defendant that she did not have cancer of the womb, knowing said repre- 
sentation to be false? Answer: "30." 

2. Did Mary I. Parrish have cancer of the womb at the time of mak- 
ing application for the policy of insurance issued by defendant? Answer : 

"No." 
(758) 3. I n  what amount is the defendant indebted to the plaintiff? 

Answer: "$1,000, at  6 per cent per annum from 2 February, 1914, 
until paid." 

Judgment was rendered upon the verdict in favor of the plaintiff, and 
the defendant appealed. 

TV. M ,  Person and Bickeft, White (e. Malone for plaint i f .  
Ben. T .  Holden and WTilliam H. Rufin for defew.lnnt. 

PER CURIAM. The first, second, seventh, and tenth exceptions relating 
to the incorporation into the issues and the charge of the element of 
knowledge on the part of the insured of the disease of which it is alleged 
she died, cancer of the womb, at the time of the application for insur- 
ance, become immaterial in view of the finding of the jury in answer to 
the second issue, that the insured did not have cancer of the womb at 
the time of making her application. 

The third, fourth, and fifth exceptions are abandoned in the brief. 
The sixth and ninth exceptions are to statements made by his Honor 

that he did not recall any witness saying the insured died of cancer of 
the womb. No exception was made to these remarks at the time, and 
his Honor further charged: 

"You must not be guided by my recollection of the testimony or by 
the recollection of counsel. You must be guided by your own recollec- 
tion. You are the sole judges of what the witnesses said and the sole 
judges of what credit is to be given the testimony of the witnesses." 

We see nothing in this to prejudice the cause of the defendant. 
The eighth exception is that his Honor confined the representations 

to cancer of the womb; but the answer to this is that the pleadings, the 
evidence, and the issue tendered by the defendant show that the only 
representation relied on to avoid the policy was that she did not have 
cancer of the womb. 
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We have carefully examined the record, and find 
N o  error. 

W. &I. JACKSON, ADMINI~TRAT~R OF JOHN CLARK, v. NORTH CAROLINA 
GRANITE CORPORATION. 

(Filed 19 April, 1916.) 

An employee a t  defendant's quarry was killed by a shed, under which 
he had sought shelter from a violent wind and rain storm, having blown 
down upon him. Held,  a motion of nonsuit was properly granted, under 
the evidence. 

ACTION tried at  June Special Term, 1915, of SCRRP, before (759) 
Show, b., for the alleged negligent killing of plaintiff's intestate, 
a n  employee of defendant at  its quarry. 

A motion to nonsuit at close of the evidence was sustained. Plaintiff 
appealed. 

Folger & Folger for plaintiff. 
8. P. Graves, W .  F. Carter for defewhnt.  

Pmt CUXIAM. The plaintiff's intestate was killed by the blowing down 
of a shed of defendant in a violent wind and rain storm. The deceased 
was a workman of defendant engaged at its quarry, and ran under the 
shed for shelter. The only assignment of error noted in the appellant's 
brief is directed to the nonsuit. 

Upon an examination of the record, we are of opinion that there is no 
sufficient evidence of negligence, and that the motion was properly 
sustained. 

Affirmed. 

J. B. COON v. SOUTHERN RAILWAY COMPANY. 

(Filed 19 April, 1916.) 

1. Carriers of Passengers-Freight Trains-Sudden Jerks-Negligence- 
Evidcnce-Trials. 

A passenger while drinking water a t  the cooler in a coach in defendant 
railroad company's freight train was thrown forward by a sudden jerk 
of the train, and to prevent himself from being projected upon the car's 
platform, threw out his hand, which came in contact with a tool box 
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hanging perpendicularly at  the side of the car door, breaking the glass in 
the box and inflicting the injury complained of by cutting his hand. 
There was evidence that the lower end of the box hung loose, but not 
that it had originally been placed horizontally. Held, that the accident 
was not one that defendant could reasonably have foreseen or antici- 
pated, and the evidence was insufficient upon the issue of defendant's 
actionable negligence. 

2. Carriers of Passengers-Freight Trains-Assumption of Risks-Instruc- 
tions. 

The charge upon the doctrine of assuniption of risks of a passenger 
riding on a freight train was correct in this case. Nap-able v. R. R.,  142 
N. C.,  557. 

ACTION tried before Shaw, J., and a jury, at June Special Term, 
1915, of SUR&Y. 

This is an action to recover damages for personal injuries sustained 
by plaintiff while a passenger on the defendant's mixed train. The 

(760) plaintiff purchased a ticket from Pilot Mountain to Winston- 
Salem over defendant's ~ o a d .  The train was composed of several 

freight cars and two passenger cars. Jus t  before the train arrived at  
Rethania Station it stopped a short distance north of the station to 
allow the freight train to pass, and then moved down to the depot, with 
the passenger coaches standing opposite the station. 

While the train was standing at  the second stop the plaintiff went to 
the water-cooler and was in the act of drinking a glass of water, and 
while doing so the train started with a severe jerk. The rear door of 
the passenger coach was standing open, and when the jerk came it 
threw the plaintiff towards the open door, and he would have fallen on 
the platform but for the fact that he threw out his arm and caught the 
door-facing, and in doing so his open hand came in contact with the 
glass covering the tool box, which was hanging perpendicularly near 
the door-facing. The plaintiff's hand broke the glass of the tool box and 
was severely cut. Thc plaintiff offered evidence to prove that the tool 
box was loose and hanging perpendicularly, and contended that it ought 
to have been placed over the door horizontally. The plaintiff testified 
that he was by trade a barber, and that he had been disabled for two 
months, and that his thumb was permanently stiffened, which impaired 
his usefulness in his trade. 

The defendant admitted that the jerk was a severe one, but was not 
of an unusual character on its line of road for mixed trains. 

IIis Honor charged the jury, among other things, as follows: 
"1. Now, as to the first ground of negligence alleged, there is evidence 

tending to show that the tool box was hanging near the door, beside the 
door and in  an upright position, instead of being across the wall of the 
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car, and the court instructs you, if you find that to be true from the 
evidence, that the tool box was hanging in an upright position instead 
of being across the wall, that would not be negligence upon the part of 
the defendant." The plaintiff excepted. 

"2. It is true, gentlemen, that where one takes passage upon a mixed 
train) as admitted in  this case this train was-that is, hauling freight 
and passengers, that he assumes the usual risk incident to travel upon 
such train when the same is managed by a competent and prudent engi- 
neer or one who is operating the train in a careful manner. Whatever 
injuries result to him from the operation of a train in  this way-why, 
he assumes that risk when he takes passage upon such train; but he does 
not assume risk, gentlemen, if caused by the negligence of the defcndant 
in starting the train. I n  other words, gentlemen of the jury, the ques- 
tion is whether or not this train started with a sudden jerk, and, if so, 
was this sudden jerk caused by the slack in  the train and was i t  necessary 
in the proper operation of the train that this jerk should have occurred, 
or was the jerk due to improper management of the engine by 
one of the defendant's engineers? Now, if it were due to careless (761) 
handling of the engine and starting off the train, if the jerk was 
due to that, why, then, that would be negligence on the part of the de- 
fendant; but if tho jerk was due simply to drawing the slack out of the 
train, and not to any carelessness on the part of the engineers, why, then, 
it would not be negligence upon the part of the defendant, even though 
the plaintiff was hurt, because that would be one of the risks assumed 
by him when he took passage upon the train." The plaintiff excepted. 

The jury answered the first issue as to negligence in  favor of the 
defendant, and from the judgment pronounced thereon thc plaintiff 
appealed. 

J.  C. Buxton and 0. El. Snow for p7ai.ntiff. 
W.  F. Carter and Manly, IIendren & Womble for defendanf. 

PER CURIAM. There is no evidence that the tool box had been orig- 
inally placed in  a horizontal position and that i t  had fallen and was 
hanging by the door because i t  had been insecurely fastened, and we 
cannot see that i t  is any evidence of negligence that i t  was located by 
the side of the door-facing. 

An injury such as was inflictcd upon the plaintiff could not be rea- 
sonably foreseen or anticipated; and if the lower end of the box had 
become loose, we agree with his Honor that this had nothing to do with 
the plaintiff's injury. 

The charge as to the risks assumed by a passenger traveling upon 
mixed trains is in  accordance with Marable v. R. R., 142 N. C., 557. 
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The question discussed in  the brief, as  to the charge upon the burden 
of proof, i s  not presented by any exception or assignment of error, and, 
therefore, cannot be considered. 

Upon a careful consideration of the record, we find 
No error. 

Z. W. MORRIS ET - 4 ~ .  V. R. A. CARROLL. 

(Filed 19 April, 1916.) 

Mortgages - Foreclosure - Assignee of Mortgage-Purchaser-Heirs a t  
Law-Deeds and Convegances-Title-Husband and Wife-Curtesy. 

An assignee of a mortgage of lands who has taken part in the control 
and conduct of the foreclosure sale thereunder cannot acquire an uncon- 
ditional title to the lands thus sold; and where the lands were owned by 
the decrased mother of the plaintiffs, her heirs a t  law, and she and her 
husband, their father, had executed the mortgage, and a t  the foreclosure 
sale the fathcr, the tenant by the cnrtcsy, became the purchaser and 
immediately conveyed the lands to the defendant, the assignee of the 
mortgage, who had taken part in the control and management of t h ~  sale, 
and there is no suggestion that the latter acquired the lands for value 
and without notice, the plaintiffs may maintain their suit against him 
for the foreclosure of the mortgage, and have the proceeds of the sale 
applied to the mortgage debt. 

( 7 6 2 )  ACTIOX to r e d e ~ m  land alleged to  be encumbered by a mortgage, 
and to recover possession of same, tried before Justice, J., at  No- 

vember Term, 1915, of DAVIDSON. 
Defendant denied the right to redeem, claiming sole and unencuin- 

bered ownership of the property. 
There was judgment for plaintiff, and defendant excepted and ap- 

pealed. 

Raper & Raper for plaintiff. 
WaZser & Walser for def endanf. 

PER CURIAM. We have carefully cxamined the record, and find no 
sufficient reason for disturbing the result of the proceedings below. 
F rom a perusal of the pleadings, it appears tha t  plaintifis are the 
children and heirs a t  law of M. L. Morris and his wife, Annie, both of 
whom are now deceased; that  the title to the land, about 30 acres, was 
i n  Annie, the wife, and in  1901 the two became indebted to one IIarris  
Nooe in  the sum of $23.50 and executed a mortgage on the land to 
secure the same; that i n  1907 Annie died, leaving plaintiffs, then minor 



N. C.] S P R I N G  TERM, 1916. 

children living with the father, the latter having a life estate in the 
land as tenant by the curtcsy; that in 1903 the creditor assigned the 
debt and mortgage to defendant R. A. Carroll, and the latter, holding 
these, on 3 October, 1903, had the land put up for sale, when Morris, 
the father of plaintiffs, bought it in for it nominal consideration, taking 
a deed from the mortgagee and immediately conveying the same to 
defendant, who is in possession, claiming to own the land under said 
conveyance ; that M. L. Morris died in 1910, leaving him surviving the 
present plaintiffs, who were all minors at the time of the mortgage and 
sale and still are, except Fletcher Morris, who is now 23 years old, and 
Z. W., who is now 21. 

The Court has very recently held that the principlc which prevents a 
mortgagee in one of these sales in fer  partes from buying at  his own sale 
and renders same ineffective as a forcvlosure at the election of the 
mortgagor or l ~ i s  legal representative, applies and extmds to an assigner 
of the debt and mortgage when the latter took part in the control and 
conduct of the sale. O~uer~s  71. Mfg. Co., 168 N .  C., 397. 

Defendant admits in his answer that, holding the note and mortgage at  
the time, he took part in the control and rnanagerr~crit of the sale. 
Thew i~ no arerment that he bought for value and without (763) 
notice, and it appearing further that the land was bid in by the 
father, one of the mortgagors and debtors, and transferred imnicdiately 
to defendant. we concur in his Honor's view that on the face of the rec- 
ord i t  sufficiently appears that the attempted sale was ineffective as a 
foreclosure, and that defendant, occupying the land under such a con- 
veyance, held the same subject to redemption and an accounting, at the 
instance of plaintiffs, the children and heirs at law of Annie, one of the 
mortgagors and original owners of the land. 

We find no error of the disposition of the case, and the judgment 
below must be 

Affirmed. 

Clifrd: Jessup v. N i x m ,  199 N.C. 123 (cc) ; Roberson 11. Matlhews, 
200 N.C. 245 (c) ; Cot~ncil v. Bank, 211 N.C. 265 (c) ; Doris 11. Doggeft, 
212 N.C. 592 (c). 
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0 .  RI. AND CHARLES NEEDHAM v. SOUTHERN RAILWAY CORIPANT. 

(Filed 19 April, 1916.) 

Railroads-Frightening Horse-Trials-Negligence-Evidence-Verdict, 
Directing-Appeal and  Error. 

Where damages are  sought in a n  action for injury to plaintiff's team, 
and it appears that  the injury was caused by the horses becoming fright- 
ened a t  the defendant's train while left unhitched in the field three- 
fourths of a mile from defendant's railroad crossing, a peremptory in- 
struction to answer the issue of negligence in defendant's favor, if the 
facts a r e  so found, nothing else appearing, is not erroneous; and where 
the damages complained of were evidently caused in this manner, a n  
insufficient opening for the passage of the team a t  the crossing becomes 
immaterial. 

,~PPEAL by plaintiff from Cline, .I., at llugust Term, 1915, of SURRY. 
Action to  recover damages for injury to horses belonging to the plain- 

tiffs, alleged to have been caused by the negligence of the defendant. 
The issues of negligence were answered in favor of the defendants 

under a peremptory instruction of his Honor that if the jury belie~ed 
the evidence, to answer the issues "No," and the plaintiffs excepted. 

0. h'. Snow and T .  W. Eallam for plain,tifls. 
W.  F. Carter and Manly, Hendren & Womble for defendant. 

PER CUEIAM. This action is to recover damages for injury to two 
horses. The horses were hitched to a wagon and were a t  work in a 
field about threc-fourths of a mile from the defendant's railroad crossing. 

The plaintiff, Charles Needham, who had the team i11 charge, left the 
team standing unhitched, while he went to the rear of the wagon 

(764) to place an  empty barrel in it. The horses became frightened 
and ran away, and in passing over the crossing of the defendant, 

while running away, were injured. 
There is some evidence that the opening upon the crossing was not 

as wide as it ought to have been, but sufficient space was left for the 
passage of teams and vehicles, and it is clear that the rcal cause of the 
injury was not the condition of the crossing, but the fright and running 
away of the horses. 

111 0111- opinion, therc is no error in  the instructions given to the jury. 
No error. 

Cited: Sasscr v. IZ. R., 182 X.C. 470 (cc). 
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~ BAG Co. 17. GROCERY CO. 

1 CLEVELAND-AKRON BAG COMPANY V. MESSICK GROCERY COMPANY. 

I (Filed 19 ApriI, 1916.) 

Vendor and Purchaser-Contracts, Written-Parol Evidence-Lost Writ- 
ing-Search-Subsequent Letters-Admissions. 

In this action to recover the purchase price of goods sold and delivered 
upon written order of the defendant, the p1aintiK.s evidence of the de- 
struction of the order by fire and its unsuccessful search therefor was 
sufficient to admit of parol evidence of its contents ; and were it other- 
wise, the nclrnowledgrnent of defendnnt's liability by subsequent letters 
was a wfficient writing. 

ACTION tried before Cl ine ,  J . ,  and a jury, at September Term, 1915, 
of E(ORSYTII. 

This is an action to rwooer $186.32, the purchase price of certaiil 
paper bags which the plaintiff alleges it sold to the A. F. Messick 
Qrocw-y Company, the defendaiit in this action, to be shipped to the 
Yadkin Limc Company. The principal contention of the defendant is 
that the bags were sold to the lime company and not to the defendant 
grocery company. 

There was a verdict and judg-mcnt for the plaintiff, and the deferidant 
appealed. 

E l l e r  d S l o c k f o n  for plaintiff. 
,J. E. r l lexunder  for d e f e n d u n f .  

I'm CURIAM. The chief exception upon which the defendant relies 
is that parol evidence was admitted by the court to prove the contents 
of tlic original order for the bags. 

Thc plaintiff offercd evidence tending to prove that in the coursc of 
business orders of that date were destroyed, and that search had been 
madc for the missing ordcr, and it c*ould not be found. 

The evidence of loss was sufficient to justify the reception of (765) 
parol evidence; but if not, the defendant was not prejudiced 
thereby, becausc it appears in the record that the defendant wrote thcl 
plaintiff on 23 October, 1911, acknowledging the receipt of the bags and 
saying, among othcr things, "These were purchased by us," which is a 
sufficient acknowledgment of the purchase by the defendant, tho grocery 
company, and to charge that company with liability. 

I t  also appears in the record that complaint was niadc as to the 
quality of the bags by the grocery company, and that the plaintiff ini- 
mediately wrote to the defendant, asking that it return any bags that 
they co~ltended were not of good quality and that it would give the 
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defendant full credit for all bags returned. The correspondence between 
the parties also shows that this offer on the part of the plaintiff was 
repeated several times, and that the defendant refused to return the bags. 

We have carefully considered the whole record, and do not find any 
error of which the defendant can complain. 

No error. 

C' i t~d :  Rudd 11. Cas~cnl!y Co., 202 N.C. 782 (c). 

a. T. NEEDHAM 4. SOUTHERN RAILWAY COMPANY. 

(Filed 1.9 April, 1016.) 

1. Carriers of PassengereMixed Trains-Assumption of Risk. 
The rule of the risks assumed by a passenger on a mixed freight and 

passenger train, as laid down in Marable v. R. IZ., 142 N. C., 563, is ap- 
proved. 

2. Appeal and Error-Objections and Exccptions-Assignments of Error. 
Matters discussed in briefs filed in the Supreme Court, with excrp- 

tion noted of record or assignment of error, will not be considered. 

E TEAL by defendant from Cline, b., at August Term, 1915, of SURRY. 
This is an action by the plaintiff, who was a passenger upon a mixed 

train, to recover damages for personal injury sustained, as he alleges, by 
the negligence of the defendant in causing a sudden movement of the 
train. 

The jury answered the issue as to negligence in favor of the defendant, 
and from the judgment rendered thereon the plaintiff appealed. 

0. E. Rnow, J .  C. Buxton,  nnd X. G. I'nrlces for plainti!. 
CV. F. Carter and Maniy, Hendren & Womble for drfe7zdant. 

PER CURIAM. The instructions to the jury, excepted to by the plain- 
tiff, as to the risks assumed by a passenger upon a mixed train, 

(766) are in accordance with the principles laid down in Mcrrable 11. 

'22. R., 142 N. C., 563, and in many other cases. 
The question discussed in the brief as to the corrcctncss of the charge 

npon the burden of proof as to negligence is not prescnted by any excep- 
tion or assignment of error, and therefore cannot be considered. 

The rorrect rule in regard thereto is stated in B a r n ~ s  v. R. R., 168 
N. C., 667. 

No error. 
842 
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A. D. TTr'EAVER v. WAYXE HSRDWOOD COMPANY ET AL. 

(Filed 5 April, 1916.) 

h'egligence-Trials-Evidence-Nonsuit. 
An esperienced inspector of timber for the purchaser on the premises of 

the seller brought his action to recover from the latter damages for a 
personal injury received while inspecting the lumber by its falling down 
upon him; and the evidence tends only to show that he was familiar with 
the premises and this particular pile of lumber, and was inspecting it in 
his own way, and could not account for its falling. HcTrl, insufficient to 
take the case to the jury, and a judgment as of nonsuit was proper. 

ACTION tried before P P S ~ ~ V Y ,  J., and a jury, a t  October Term, 1915, of 
WAYR'E, to recover damages for personal injury. 

The  plaintiff was an  inspector of lumber, and was in the immediate 
employ of the Dickson Lumber Company of Xorfolk, Va. His  em- 
ployer had made arrangements to purchase some lumber and "dimension 
stuff" from the Wayne Hardwood Company, located a t  Goldsboro, N. C. 
The plaintiff went to the plant of the defendant Wayne Hardwood Corn- 
pany, in Goldsboro, to inspect some lumber and timber and to grade {he  
same, and to cec i t  loaded upon a railway car. The timber which was 
to be in3pected and graded consisted of hardwood squares, varying in 
size from abont 6 x 6 inches to 8 x 8 inches, and in length from 14 to 1 6  
feet. This timber was piled on a platform, 8 feet wide, 34 feet long, and 
6 feet i n  height, near to and beside a spur track of the railway company. 
A space was left a t  one end of the platform and the plaintiff was stand- 
ing  upon this space, about 20 x 24 inches in s i ~ e ,  having climbed over 
the pile of timber to reach this space. There was a "cull" piece of 
timber on the front row or tier of timber next lo the railway tracks. 
This  stack of timber or tiers of timber was on the front part of the plat- 
form, and was abont 2 or 3 feet in height, and 2 to 21h feet in width, 
and of timber 14 feet in length. The larger timbers and longer timbers 
were back from the front of the platform some 2 or 3 feet, and 
this larger timber was to the side and rear of the plaintiff a t  the (767) 
time of the falling of the timber by which he was injured. All 
this timber, consisting of the 14-foot timber and the 16-foot timber, was 
piled on the same platform and formed a part  of the same lumber and 
timber which the plaintiff was to inspect and load on the ears. On the 
front  tier, next to the railway, thcre was a '(cull" piece of timber, and the 
foreman of the defendant requested the plaintiff Weaver to hand this 
piece down to him, the foreman, to the ground before the railway car 
reached the point opposite the platform prepar3tory to loading. 

While plaintiff was standing upon this space on the platform, about 
24 inches square, the pile of 16-foot timber to his side and rear tumbled 
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down, threw the plaintiff' ollto the railway track and ground below, 
arid some of the large tiniber fell upon him and seriously injured him. 

The plaintiff had inspected timber at  the same place the day before 
his injury, and under similar conditions. The timber was placed on 
the platform as it came from the mill for the purpose of transfthrring i t  
to the cars. 

The plaintiff was a man of expericnce in the work be was doing, and 
went to the space on which he was standing of his own choice. 

A t  the conclusion of the evidence his Honor entered judgment of 
nonsuit, and the plaixitiff escepted and appealed. 

,I. B. Mz~rphe?y, Guy Wenuer ,  and  J o n e s  & B a i l e y  for pluinti f l .  
Lnngs tor i ,  A l l ~ n  & T a y l o r  crnd M~~rrray A l l e n  for de fendun t .  

Part CUXIAM. 'I'lie plaintiff was not an enlployee of the defendant 
hardwood company, and his contention is that lle was upon the premises 
of the defendant by invitation, and that he was injured by reason of the 
negligent manner in which the timber which he was required to inspect 
was piled upon the platform, and upon this allegation of negligence 
there-is an entire failure of proof. 

The plaintiff' was the only witness who was examined as to the piling 
of the timber, and was asked these ywstions: 

"Ton don't know how cornr the timber to fall?" and he repliel: "No, 
1 don't." 

"Did you notice how the timber which fell was piled?" "I do not 
know how the timber that fell was piled." 

We are therefore of opinion that t l i ~ r e  is no error in entering the 
judgment of nonsuit. 

Affirmed. 

J. S. CAMPBICLI; T. WASHINGTON LIGIIT AND POWER COhlPANY. 

(Filed 26 April, 1916.) 

Trials-Evidence-Con.jectu~~~Questions for Jury. 
Evidence, to be sufficient to jilstify the submission of an issue to the 

jury, rniist show more tliau a mere possibility of the alleged fact, or raise 
more than a mere conjec2tnre. Campbell v. Evrrhart, 139 N. C., 516, cited 
ant1 applied. 

P E T I T I ~ ~  to rehrar opinion in action, tried before I l i h ~ d b ~ e ,  J . ,  at 
April Tcrm, 1915, of BEAUFORT. 

At the conclusion of the evidence a motion to nonsuit was sustained 
The plaintiff appealed. 
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Daniel  & Warren ,  Manning (& Kitchin for plaidiff.  

1 Smal l ,  M c L ~ a n ,  Rmgazu &2 R o d m a n  for defendants.  

PRR PIJRIAM. This actioii was brought by the plaintiff to recover 
damages for the drath of his intestate child upon the ground that the 
defendant sold water polluted with t,yphoid gums  and that the  child 
drarlk the watrr, c~oiitracted typhoid fever, and died from the effects. 
Upon the coliclusioii of the cvidencr offered by the plaintiffs the court 
granted the motion to nonsuit, upon the groluiid that there was riot 
sufficient evidence to justify a rccovery. At Rcptember Term, 1915, 
this Court affirmed the jud,gnent of the Superior Court in a per curiarn 
opi~iioii. 

The cause comes before as  again upon a petitio~l to rehear and to 
reverse our formrr decision. I n  deference to the briefs filed in the cause 
by the learned counsel for the plaintiff, we have given the original 
record a reExamination, arid we feel bornid to adhere to our original 
decision, that the evidei~ce introducrd is not sufficient in law to justify 
a recovery, and that his Honor, Judge Whedber ,  properly sustained the 
motion to nonsnit. Evidence wlrich shows it possiblc for the fact in 
issue to be as allegctl, or which rajscbs a mere conjec%urc, is not sufficient 
to br left to the jury. llyrd 11.  B~.prc.so Co., 139 N. C., 273; 15'. u. C'inso~t, 
63 N. C., 335. 

As is said by i l lr.  Justice WalX.er in Campbrl l  u. Rvcrhar f ,  139 N. C., 
a t  p. 516: "The sufficiency of evideiicr in law to go to the jury does not 
depend upo~i the doctrine of chance. However confide~~tly one, in his 
own affairs, may  base his judgment on mere probability as to a 1)ast 
event, when he assumes the hurdrn of establishing such event as a propo- 
sition of fact and as a basis for the judgmclnt of a court, he must 
adduce evideiice other than a majority of chances that the fact (769) 
to be proved docs exist. I t  must be more than sufficient for a 
~riere guess, a i d  must he such as tends to actual proof." 

The petition to rchcar is 
Dismissed. 

-\NI)ERSON SMITH ~r 4 ~ s .  V. HARDY HI1,L. 

(Filed 26 April, 1916.) 

Slnvrs - DescBent and 1)istribution - Memiage - Evidence-Tax Deeds- 
Deeds and Conveyances-Evidcnre-NonsuitTkials. 

In an action to rrcovw land by one clairni~lg by descent from a de- 
ceased male slave it is at least necessary for the plaintiff to show that 
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his ancestors lived together and were recognized as man and wife after 
their emancipation, where the fact of marriage has not been shown; and 
it being admitted in this case that the defendant had purchased the lands 
at a tax sale, obtained a deed cwrrect in form, describing the lands, and 
slating that defendant had complied with all the requirements of the 
statute, and the evidence tending to show that the plaintiff's male ancestor 
had only visited his fen~ale ancestor, the jutlgment of nonsuit is sustained. 

APPEAL from C m ~ r ~ o r ,  J., at  Nowmber Tmm, 1915, of LENOIR. 
At the conclusion of the evidenw thc motion to nonsuit was sustained. 

Plaintiffs excepted and wppealcd. 

Bhaw & Powers for plairctifls. 
Rousp & L a r d  for def~rzdarrts. 

PER CURIAM. The plaintiffs claim title under Jordan Smith, who it 
is admitted was the owner and in possession of the land in controversy 
at  the time of his death. Jordan Smith was a slave living in Greene 
County, and it is claimed that the plaintiffs are the descendants of 
Jordan Smith and Evcrie Rountree, also a slave living in Lcnoir County. 
There is no cvidenee tending to prove that mxriage ceremony was 
ever performed, and nothing in the evidcrlce tending to show that the 
plaintiffs were capable of inheriting from Jordan Smith. Therc is 
evidence that he v i ~ i t ~ d  Everie Ro~mtree, but no evidence that she lived 
with him and was recognized as his wife after they were emancipated. 

I n  addition to the failurc to show inheritable blood upon the part 
of the plaintiffs, i t  is admitted that thc land in controversy was sold for 
taxes by the rity of Kinston on 1 May, 1905; that certificate of sale 
was given to the purchaser, which caertificate was transferred to the de- 

fendant Hardy ITill, and, the land not being redeemed within the 
('770) time allowed by law, in pursuance of the sale for taxes, the city 

tax collector, Mcwborn on 9 May, 1906, executed a deed in fee to 
Hardy Hill, thcl rccord stating that thc said IIsrdy lTill complied with 
all the requirements of the statute. 

I t  is further admitted that the said tax deed is in all respects regular 
and in due form and that it correctly describes the land in controrersy 
by mc~tes and hounds. 

Upon these admissions of fact set out in the record, as well as on 
account of the lack of evidencc tending to prove a deseent, we are unable 
to find ally error in the ruling of the court sustaining the motion to 
nonsuit. 

,Iffirmcd. 
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S. A. BEAM, BY HIS NEXT FRIESD, S. R. BEAN, v. C. W. FULLER ET AL. 

(Filed 10 May, 1916.) 

False Imprisonment-Punitive Damages-Trials-Evidence-Questions for 
Jury. 

In an action to recover damages for arrest and false imprisonment, 
evidence tending to show that the several defendants, among them being 
the chief of police of the town and a constable of the township, arrested 
the plaintiff, a minor, without warrant, carried him through the streets 
and locked him in the guardhouse for several hours, and then released 
him without preferring a charge, is sufficient for the consideration of the 
jury upon the question of pnnitive damages. 

ACTION to recover damages for arrest and false imprisonment, tried 
before Wehb, J., and a jury, at  September Term, 1915, of GASTOK. 

There was evidence tending to show that on 28 June, 1914, plaintiff, 
a minor, was arrested and confined for some hours in the guardhouse in 
Bessemer City, N. C.; that the arrest was without warrant or lawful 
justification and was participated in by several defendants, the parties 
charged and served, being C. W. Fuller, Clint Jones, and Ped Allen 
and Aaron Dameron; that C. W. Fuller was chief of police of Bessemer 
City and defendant Jones was constable of Crowder's Mountain Town- 
ship. Aaron Dameron was deputy sheriff of the county. 

At the close of the plaintiff's testimony, on motion made in apt time, 
there was judgment dismissing the action as to defendant Fuller, and 
plaintiff excepted. On issues submitted, there was judgment establishing 
liability of the other three defendants and assessing nominal damages. 

Judgment on the ~+erdict, and plaintiff excepted and appealed, assign- 
ing for error: 

1. The judgment dismissing the action as to the defendant Ful- 
ler. 

2. The ruling of his Honor that the facts in evidence did not (771) 
present a case for an award of punitive damages. 

M a n g u m  & W o l f z  a n d  J .  M.  Ho?yle for plaint i f .  
No counsel for defendants .  

PER CURIAM. On careful examination of the record, we are of opinion 
that there are facts in evidence tending to show that defendant Fuller 
was a participant in  the wrongful arrest and detention of plaintiff, and 
that the order of nonsuit as to said defendant should be set aside. The 
Court is of opinion, also, that there was error in the ruling that plaintiff, 
as a matter of law, was not entitled to recover punitive damages. When 
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there is testimony in a cause permitting an award of punitive damages, 
the question of whether such damages shall be allowed, and the amount 
of same, is for the jury. Billings I > .  C'horlotfr! Obsrrver, 150 N. C., 541. 

We find in the present record evidence on the part of plaintiff tending 
to show that in June, 3914, plaintiff was arrestcd by defendants without 
warrant, carried through the streets of Hessemer City as a prisoner, and 
locked up in a guardhouse and detained there for several hours, when 
he was allowed to go free without any charge having been preferred 
against him and without any evidence that he was presently or at  any 
other time engaged in any violation of law. There may be facts in 
evidence or available which wolxld so far explain the conduct of defend- 
ant as to justify a jury in refusing to award punitive damages in the 
case, but with the facts in evidrnce as indicated, it was reversible crror, 
as stated, to  withdraw the question from the jury and decide i t  adversely 
to plaintiff as a conclusion of lan. 

I f ,  on another trial of the case, the question of punitive damage., is 
again presented, the rules applicaMe will br found discussed in some 
recent cases of our Reports, among others, C7armicha(4 o. Telephorw CYo., 
162 N.  C., 333; same  c a w ,  157 N. C., 21 ; Williams I). R. R., 144 N. C., 
498, headnote 1 0 ;  d m ~ n o n s  I ? .  li. R., 140 N. C., 200; K e l l y  11. Tract ion 
Po., 132 N. C., 368. 

There is error. T h e  order of ilonsuit as to defendant Fuller and the 
uerdict and judgment as to the other defentlunts will be set aside and a 
new trial had of thc entire case. 

New trial. 

.JOHN BALDWIN v. NOAH SAlITHERXlN. 

Neglige~~ce-Auton~obilcs-Ibs Ppsa Loquitur-Direct Testimony. 
In an action to rrcorcr damages of the defendant for negligence in run- 

ning his antolnobile, rrsnlting in breaking the Icg of plaintiff's mule, 
thrre was evidence for plainliff that the automobile was noL properly 
cqnipped with brakes, and that  i t  struck the mule, which was standing 
qnietlg on the side of the road in safety, causing the animal to snddenly 
back and receive the injury co1npl:xinrd of. ICvidoncr for defendant tendcd 
to show that  the mac*hinr was moving under perfect control a t  the r a t r  
of 6 to 7 miles an hour; that plaintiff was on the mnlr n m r  the middle 
of the road, and gave him a jerk and h r  baclred into thc mac3hine, cans- 
in? the injury; that  the machinc was properly rqnipyerl with brakes, etr. 
There was verdicl for defendant, under a proper charge upon the i s s n ~ s ,  
;md a judgment thereon was proper. Thc doctrine of rcs ip.sn loquitur 
does not apply, the testimony having been given by wilnesses to the fact. 
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ACTION tried before Lane, J., and a jury, at  September Term, 1915, 
.of MONTGOMERY. 

The action was to recover damages for breaking the leg of plaintiff's 
mule by alleged negligence of defendant in  operating an automobile. 

On denial of liability and on the issue as to negligence there was 
~*erdict for defendant. Judgment on the verdict for defendant, and 
plaintiff excepted and appealed. 

Docleery d Wildes for plaintif. 

W .  A. Cochran for defendant. 

PER CTRIAM. The evidence on the part of plaintiff tended to show 
that, in October, 1914, while plaintiff was riding his mule along the 
public road running from Troy to Biscoe, he was negligently run into 
by defendant operating an automobile, and that the mule's leg was 
broken so that it had to be killed. There was also evidence to show 
that the machine of defendant was without any or without proper brakes, 
and on this account defendant was unable to control his car, and this 
was one of the reasons for the occurrence. 

The evidence of the defendant tended to show that, on the occasion 
in question, defendant was running an automobile along the road at 
6 to 7 miles an hour; that plaintiff was on his mule at  or near the middle 
.of the road, the animal giving no indication of fright, and, as defendant 
was in the act of passing plaintiff and his mule, plaintiff gave him a 
jerk, and for this or some other reason the animal suddenly commenced 
backing towards the machine and backed directly against it, causing the 
collision and consequent injury; that the machine was well equipped 
with brakes, etc., and was under perfect control at the time, and defend- 
ant made every effort to avoid hurting the mule, but was unable to pre- 
vent it by reason of the unexpected morement back towards defendant's 
machine. 

Under a correct and adequate charge, the jury h a ~ e  accepted (773) 
the account presented by defendant's evidence, and, this being 
true, it is clear that no recovery is permissible. 

The question of res ipsa Zoquifur, which plaintiff desires td. have con- 
sidered, is hardly available on the record, for all the conditions attendant 
on the occurrence were fully obserred and testified to by the witnesses, 
and the case was properly made to depend upon whether the account of 
the occurrence given by plaintiff or by defendant's witnesses should 
prevail. 

There is no error, and the judgment for defendant must be affirmed. 
No error. 
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Cited: Springs v. Boll, 197 N.C. 242 (c) ; Wilson u. PerX,ins, 211 
N.C. 111 ( c ) ;  CZorlfeLt~r a. Wells, 212 N.C. 828 (r); Rrady u. IL. R., 
222 N.C. 374 (c) ; Etherdge: o. Etheridge, 222 N.C. 620 (c) .  

.J. W. WIGGINS ET A L ~ .  Y.  THE HIAWASSEE VALLEY RAILWAY 
COMPANY. 

(Filed 31 May, 1916.) 

Negligence-Rlasting-Trials-Evidence-Qucsti~ns for Jury. 
Evidence in this action tending to show that :i railroad company, iu 

blasting its right of way for its road, used a charge of dynamite con- 
taining 23 pounds on the top of a large rock, 14 feet x 6 or S feet, wherc 
it had a gap or cavity facing the plaintiff's house, with a high place on 
the rim on the side opposite, and from the explosion, set off without warn- 
ing, stones were thrown over plaintiff's hoi~sc 100 yards away, causing 
the chimnry and other parts in the interior of the housr to fall, injuring 
various niembers of thc plaintiff's f m i l y  therein, is sufficient to be sub- 
mitted to the jury npon the issnr of defendant's actionable negligence. 
As to whether negligence is necessary to be shown in trespass of t h i s  
character, Q I ~ E V P .  

ACTION trie'd before Ferguson, J., and a jury, a t  November Term, 
1915, of CHEROTCEE. 

Three actions wcre begun in the Superior Court of Cherokee County 
against the defendant; one by J. U. Wiggins and wife, Lillie Wiggins; 
one by Adeline Wiggins, and one by J. U. Wiggins, to recover damages 
alleged to have been sustained by the plaintiffs about 13 January,  1915, 
from blasting operations being conducted by the defendant. The first 
two actions were to recover for personal injuries sustained by Lillie 
Wiggins and Adeline Wiggins, respectively, and the third was by the 
husband of Lillie Wiggins, and father of Adeline Wiggins, to rccover 
damages for loss of service, etc., resulting from the alleged injuries 
sustained by Lillie Wiggins and Adelirle Wiggins. 

The  consolidated actions were tried before Ferguson, ,T., at  November 
Term, 1915, of Cherokee Superior Court, upon the following i*surs : 

1. Was the defendant ncgligcnt, as alleged in the complaint P 
(774) "Yes." 

2. Was the plaintiff Lillie Wiggins injnred by the ncgligcncr of 
the  defendant ? "Yes." 

3. What  damage, if any, is the plaintiff Lillie Wiggins entitled to 
recover? "$500." 
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4. Was the plaintiff Adeline Wiggins injured by the negligence of 
the defendant ? "Yes." 

5. What damage, if any, is the plaintiff Adeline Wiggins entitled to 
recover ? "$400." 

6. What damage, if any, is the plaintiff J. U. Wiggins entitled to 
recover ? "$100." 

From the judgment rendered the defendant appealed. 

Sherrill & Harwood, Dillard & Hill for plaintifs. 
J .  D. Mallonee and Martilz, Rollins & Wright for defendant. 

PER CURIAM. There is evidence tending to prove that the defendant 
was building a railroad near the dwelling-house of J. U. Wiggins and 
was blasting out rock. On the day of the injury i t  placed a charge of 
dynamite containing 25 pounds or more on the top of a large rock. Prior 
to that time the defendant had placed a heavy shot in behind this rock 
which had slid the rock down. This rock was a very large one, about 
14 feet long, 6 or 8 feet high, and was broad. The rock had a sort of 
gap or cavity on top facing the Wiggins house, with a high place or 
rim on the side opposite the house. The shot complained of was placed 
in this depression with some mud on top of it. 

Plaintiff's house was about 100 yards from the blasting operations. 
The force of the blast threw pieces of stone over on plaintiff's land and 
about his house. The wife, Lillie Wiggins, and her 13 year-old daughter 
were in the house. No one was sent to warn them. The force of the 
blast jarred the house; jarred off the door casing which had been nailed 
on with %penny nails; knocked a piece off the water shelf; damaged the 
chimney, jarred one chimney loose from the house; shivered the top of 
the big chimney; knocked a stove flue loose from the house, shook fruit 
jars off the shelf and broke them; jarred pictures and stove pans from 
the walls; broke the window sash and shivered the panes, Mrs. Wiggins 
was knocked down, rendered unconscious, and permanently injured. The 
little girl was knocked off the stairway and badly injured. The blast 
tore the big rock all to pieces; tore a great hole in the bank up to the 
top of the hill; threw rock beyond the house into the yard; and threw 
rock too big to handle into the bottom-land. 

There are four grounds of negligence alleged in the complaints: 
1. Blasting in a negligent manner in disregard of the rights and 

safety of the plaintiffs. 
2. The use of excessively large charges of dynamite. 
3. The negligent failure to take proper care against injury or damage 

by said blasts. 
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(775) 4. Failure to give proper warning before exploding the blasts 
alleged to have caused the injury to the plaintiff. 

We are of opinion that there is abundant proof of negligence (even if 
proof of negligence be necessary where such a trespass is  committed 
upon the property and rights of another) to justify the submission of the 
issues to the jury. 

The six assignments of error relating to the admission and exclusion 
of evidence have received careful examination and are without merit. 
We find no error in those rulings of the judge which warrants us in 
ordering another trial. There were no prayers for instruction, and the 
exceptions to the charge cannot he sustained. 

The instructions to the jury were full, clear, and free of crror. They 
presented the questions at issue fairly and correctly. 

No error. 

Cited: flparks v. Products Corp., 212 N.C. 213 (c). 

J. W. CARTER v. W. E. McGILL. 

(Filed 31 May, 1916.) 

B'ertilizers-Inferior Quality-Damages to Crops-Contracts. 
The rnle of evidence laid down on the former appeal of this case, relat- 

ing to damages to crops, etc., alleged to have been received because of 
the use of inferior fertilizer, is sustained on this rehearing, with sug- 
gestions that those in the fertilizer trade may protect themsc.lves from 
the hazards in respect to the loss of crops by express prorisions in their 
contracts of sale. See s. c., 16s N. C.,  507. 

PETITION to rehear. Appeal by defendant from Cooke, ,J., a t  Septem- 
ber Term, 1914, of Cuwmnr,am. 

Tilleft & Gulhrie, McIntyre, Lawrmce & Procfor for plaintiff. 
Row & Rose for defendant. 

PER CURIAM. This is a petition to rehear. The Court, after due 
consideration, is of the opinion that the former judgment should btl 
affirmed. See s. c., I68  N. C., 507. I t  appears that the defendant 
offered to show generally, that is, without indicating the precise nature 
of the evidence, that the fertilizer was worthless, and this evidence was 
excluded. As to the other question in the case, the proof as to the yidd 
of crops, it will be difficult, as we know, for the defendant to comply 
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with the exacting rule we have laid down, and exclude from the evidence 
offered to show the state of the crops all speculative or conjectural 
elements. The evidence should not be received unless this is done. We 
stated at  the last term, in Guano Co. v. Live-stock Co., 168 N. C., at 451, 
referring to Tomlinson v. Xorgan, 166 N. C., 557, and quoting there- 
from, that such evidence should always be handled with great care 
and examined with scrutiny, in order to see that no harm comes to (776) 
the dealer or seller by any possible guess that any alleged failure 
of or diminution in crops was caused by the infhrior quality of the ferti- 
lizer, and to safeguard against the use of any evidence which is not at 
least practically certain in its character. I n  this very case we used this 
language: "The evidence should be admitted cautiously and with proper 
and full safeguards, so as, by eliminating the speculative elements, to 
show clearly the casual connection between the fertilizer used and the 
loss or diminution of the crop. Unless the foundation for such proof is 
well laid, it lacks in ~robat ive force, as it has not been removed from the 
realm of speculation, and is only conjectural and, of course, unreliable." 

I t  is proper, in this connection, to suggest that the plaintiff, and 
others in the fertilizer trade similarly situated, can protect themselves 
against too great a hazard in respect to the loss of crops by a provision 
i n  their contracts to the effect that they are not to be liable for any 
results from the use of the fertilizer, or for any loss of crops, as was 
done in the case of the contract which was the subject of the controversy 
between the parties in Guano Co. v. five-stock Co., 168 N. C., 442, where 
we held such a stipulation to be valid. 

Our attention has been called to a case recently decided in South 
Carolina, Germofert v. Cathcart, 88 S .  E., 535, in which, upon careful 
examination, we find the Court construed a contract almost identical 
in  language with the one which was under consideration in G u a ~ o  Co. v. 
Live-stock Co., 168 N. C., 442, and it held, as we did in the latter cage, 
that the express warranty, and the restrictive clause therein as to non- 
liability for results, excluded the evidence as to failure of crops. See, 
also, Allen, v. Young, 66 Ga., 617, which was cited for that position in 
Guano Co. v. five-stock Co., supra, at p. 448. I n  the Germofert case 
the Court said that "The defendant cannot be allowed to avail himself 
of a method of defense that he has agreed not to use." And again: 
"The defendant had agreed not to 'hold payee responsible for practical 
results of said fertilizer on crops.' This evidence and the charge 
responding to it was in direct violation of the agreement." And so we 
said substantially in Guano Co. v. Live-stock Co., supra, the rule of 
damages having been fixed by the terms of the contract itself. 

While cases must be decided according to the rules of law, as welI 
stated by Justice Hoke in Tomlinson v. Norgan, 166 N. C., 557, the 
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strict enforcement of the rule may in some cases bear harshly upon a 
litigant, and it might do so in  this class of cases. It is therefore ex- 
pedient and proper that  the dealer should be allowed to shield himself 
against possible injustice by adequate provision in  the contract of sale. 
I f  he acts i n  good faith, he should not be unfairly dealt with and i t  is 
not unusual, as the cases will show, to insert such a clause in  contracts 
of this  kind. 

Petition dismissed. 

Ci ted:  B'ertilizer Wo&s v. A i k e n ,  175 N.C. 401 (c) ; (i 'aflin v. R. I?., 
179 N.C. 435 (c) ; Fertilizing Co. v. Thomas,  181 N.C. 280, 281 (c)  ; 
E7erLilizer W o r k s  v. Simpson ,  183 N.C. 253 (c) ; Pearsall u. h'~:crkins, 184 
N.C. 294 ( c ) ;  Gulley v. Raynor, 185 N.C. 98 ( d ) ;  Swift h Co. u. 
Ayd le t t ,  192 N.C. 338, 343 (c). 

STATE v. DOCK MORSE AND HATTIE TBD1,OCK. 

(Filed 2:; February, 1916.) 

1. Fornication and Adultery-Trials-Evidence---Questions for Jury. 
The evidence upon this trial for fornication and adultery, among other 

things, as to the relation of the man to his codefendant, his cond~ict with 
reference to  her, his frequent visits to her house, day and night, etc., is 
sufficient to sustain a conviction. 

2. Fornication and Adultn.y-Evidencc-Clia~~acte~~-Inst~ctions-Trials 
-Appeal and ICrror. 

A defendant upon trial for a crime has the right to offer evidence of his 
general good character and have it considered by the jury as substantive 
evidence, and il is reversible error for the trial judge to refuse a re- 
quested prayer for instruction to that effect upon such evidence. 

CRIMINAL ACTION, tried before C o o k ,  J., and a jury, a t  September 
Term, 1915, of PA~QUOTANK. 

Defendants were indicted for fornication and adultery, and the dc- 
fendant Dock Morse, from the judgment rendered upon a rerdict of 
guilty, appealed to this Court. 

A f fornry-Gcn~ra7 Ric7ieft and Assis fnnt  il l t o m  (y-Qenertrl Cnlrerf  for 
f 7 z p  S f o t r .  

P. W .  McMullan and W a r d  & Thompson  for defendants.  
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. 
WALKER, J. The appellant moved in the court below for a judgment 

of nonsuit; but we are of the opinion that there was sufficient evidence 
of his guilt to be submitted to the jury. Whether he is actually guilty 
or not is for the jury to decide, after weighing the testimony and ascer- 
taining the facts. I t  is not necessary to state the evidence in detail, but 
it is quite sufficient to say that appellant's relations with his codefend- 
ant, his conduct with reference to her, his frequent visits to her house 
day and night, and his remaining at her home all night, with other cir- 
cumstances of more or less significance, are sufficient in law for the con- 
sideration of a jury. This motion, therefore, was properly denied. 

Several remarks of the court were the subjects of exceptions, and 
assigned by appellant as error, because they constituted an expression of 
opinion upon the evidence adverse to him, and injuriously so. Two of 
them are properly characterized as such expressions of opinion, and the 
third was calculated to prejudice the defendant; but we need not discuss 
them, as they will not occur again, and a new trial should be granted for 
another reason. 

The defendant offered evidence of his good character and requested 
the court to instruct the jury that they should consider it in passing upon 
his guilt. The court refused to do so, and defendant excepted. We have 
held repeatedly that a defendant in an indictment for a crime has 
the right to prove his good character and to have i t  considered by (778). 
the jury, but the proof must be restricted to general character. 
S. v. Thornton, 136 IS. C., 610. The question was discussed in S. v. 
Cloninger, 149 N. C., 567, and it was there said that "When a defendant 
introduces evidence himself to prove his good character, i t  is substantive 
evidence of the fact, and may be considered by the jury as such." And 
in S. v. Hice, 117 N. C., 782, it was held, the present Chief Justice writ- 
ing the opinion, that in  all cases a person accused of a crime, whatever 
the grade may be, whether a felony or a misdemeanor, has the right to 
offer, in  his defense, testimony of his good character, citing S. z.. Henry, 
50 N. C., 65; S. .2;. Johnson, 60 N. C., 151; S. v. Laxton, 76 K. C., 216; 
3 A. and E. Enc. of Law, p. 111. I t  was further said that this right is 
not dependent upon the defendant having been examined as a witness 
in his own behalf, and was recognized long before defendants were 
allowed to testify in their own behalf, but that it is limited to evidence 
of general character, "and opens the door, which otherwise would be 
closed to the prosecution, to show the defendant's general bad character, 
either by cross-examination of him or by other witnesses." Citing Rex 
v. Stannard, 7 Carr. and P., 673; 2 Hawkins P. C., ch. 46, see. 194. I t  
follows, therefore, that the refusal of the court to submit the evidence of 
his character to the jury, as requested by the defendant, was error. 
The fact, as stated in the case, that the court overlooked the defendant's 
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prayer for the instruction, does not atone for the error and cannot de- 
prive him of the right to another hearing. 

New trial. 

Cited: S. v. Phillips, 178 N.C. 714 (2d);  I n  re McKay, 183 N.C. 
228 (2d);  S. v. Moore, 185 N.C. 640 (2c) ;  S. v. Jeffreys, 192 N.C. 321 
(2d) ;  S. v. Colson, 193 N.C. 238 (2d);  S. v. Nartce, 195 N.C. 49 (2c) ; 
S .  v. Robersort, 197 N.C. 658 (2d) ; S .  v. Steadman, 200 N.C. 769 (2d) ; 
8. v. McMahan, 228 N.C. 294 (2c) ; S. v. Davis, 231 S.C. 665 (2c). 

STATE v. ARTHUR LANG. 

(Filed 23 February, 1916.) 

Seduction - Virtuous Woman - Evidence-Subsequent Conduct-Instruc- 
tions-Appeal and Error. 

Upon trial for seduction under promise of marriage, Revisal, 3354, evi- 
dence of familiarities permitted by the prosecutrix after the act, not 
amounting to incontinency, does not negatire the evidence that she was 
innocent and virtuous prior thereto, though properly considered by the 
jury with reference to her character and the weight of her evidence; and 
in this case a further remark of the judge that such conduct "a year after 
the seduction should not be taken against her for unrighteousness" was 
a repetition, in scriptural phrase, of what he had already charged. 

APPEAL by defendant from Cooke, J., at August Term, 1915, of GATES. 

Attorney-General Bickett and Assistant At f orney-General Calvert for 
the  State. 

Ward & Grimes and A. P. Godtoin for defendant. 

(779) CLARK, C. J. The defendant was convicted of seduction under 
promise of marriage under Revisal, 3354. The evidence was that 

the offense was committed in  June, 1913. Witnesses for the defendant 
testified to impropriety of conduct, not amounting to unchastity, on the 
part of the prosecuting witness "some time during the year 1914," from 
which his counsel contended the jury should find that she was not an 
innocent and virtuous woman. The judge charged the jury that "If 
they should find beyond a reasonable doubt from the evidence that the 
defendant seduced the prosecutrix under and by virtue of a promise of 
marriage, at the time testified to by her, and that she was at that time 
a n  innocent and virtuous woman, as had been previously explained, then 
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the conduct at the home of the sick person which had been testified to as 
taking place in 1914 would not negative her being an innocent and 
virtuous woman: that the auestion was. Was she an innocent and 
virtuous woman at the time of the seduction? and the evidence with 
regard to this conduct, if the jury should find she had been seduced a t  
the time she testified to, was competent simply on her character, and 
should be considered by the jury in determining what weight they would 
give her testimony." - 

These acts of impropriety were fully denied by the evidence of the  
prosecutrix, and there was also evidence that she was a woman of good 
repute prior to the seduction, and only some 15 years of age. The 
defendant was a widower 29 years of age. He did not take the stand 
in his own behalf and introduced no testimony to prove his good char- 
acter. The acts of impropriety alleged were testified to by witnesses, 
one of whom was shown to have been convicted of larceny and the other, 
according to the testimony, was of bad character and admitted he had 
been run out of the county for the same offense of seduction. 

I n  S. v. Xalonee,  154 N. C., 202, Walker ,  J., said: "The proof of 
chastity should relate to the time preceding the seduction or the date 
when it became known, as i t  is manifest that her reputation in that 
regard would be injuriohsly affected by the offense itseff when revealed, 
and the very crime would thus become the means of protecting the 
criminal. and the more notorious the seduction and the more extensivelv 
her shame had been published to the world, the more certain would be 
the immunity from punishment," citing People v. Brewer, 27 Mich., 134. 

I t  is true that in S. v. Whitley, 141 N. C., 823, it was held that under 
an indictment for seduction under promise of marriage, where there was 
evidence, as here, of familiarities not amounting to incontinency, this 
could be considered by the jury in passing upon the question whether 
the ~rosecutrix was a rirtuous woman. An examination of the record 
in that case on file shows that the conduct there testified to occurred 
before the alleged seduction, and therefore was competent on the question 
whether she was an innocent, virtuous woman. 

If the alleged impropriety a year subsequent was of any (780) 
weight, the charge of the court was unexceptionable, for he said: 
"If the jury should find beyond a reasonable doubt that the prosecutrix 
was seduced under promise of marriage, and was at  that time an inno- 
cent and virtuous woman,'' that then the conduct of the prosecutrix a 
year later would not negative that fact. The further remark of the 
court, that such subsequent conduct "a year after the seduction should 
not be taken against her for unrighteousness," was simply a repetition, in 
scriptural phrase, of what he had already charged. 

No error. 
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Ciled: S. v. Houpe, 207 N.C. 378 ( c ) ;  8. v .  Wells ,  210 N.C. 738 (c). 

STATII: v. E. T. BASS. 

(Filed 1 March, 1016.) 

1. Municipal Corporations - Ordinances - Stables-Nuisances-Common 
Law. 

Stables within the limits of a town a re  not, a t  common law, regarded 
a s  nuisances per sc, regardless of the way in which they a re  kept; but 
owing to their objectionable character when placed too near a dwelling, 
a n  ordinance of a town reasonably regulating their location is a valid 
one. I t s  terms include one in course of erection. 

2. Same-Equal Protcction-Reasonableness-Valid Ordinances-Convic- 
tion. 

An ordinance of a town regultrting the placing of stables with refer- 
ence to their distance from dwellings, a s  nuisances, mnst be reasonable 
and uniform, affording protection to all  citizens alike, and reasonably 
appropriate for the acco~nplisl~ment of any legitimate object falling within 
the police power of the State;  and where a n  ordinance provides a penalty 
for the erection of a stable closer to the dwelling of a neighbor than to 
the owner, the ordinance will be drclared void and conviction thereunder 
a nullity. 

3. Municipal Corporations - Ordinanrcs-Stables-Nuisances-Questions 
of Law-Trials. 

The question of the validity of a n  ordinance regulating the distance 
stahles may be placed from dwellings within the corporate limits is a 
matter of law for the courts to decide. 

CLARK, C .  J . ,  dissenting. 

INDTCTMENT, tried a t  Norcmbcr  Term, 1915, of NASH, before Roun- 
t ree ,  J., f o r  violating the  following ordinance of t h e  town of Nashville: 

"No person or  persons, firm or  corporation shall build o r  cause t o  be 
erected a n y  privy, stables, o r  stalls nearer  t o  a neighbor's residence t h a n  
i t  i s  t o  t h e  ownrr's;  a n d  n o  pr ivy  shall be constructed nearer  than  25 

feet of a n y  public street, under  penal ty of $25 f o r  each offense. 
(781) E a c h  clay's continuance of such privy, stables, o r  stalls af ter  

notice by  t h e  san i ta ry  officer shall constitutc a separatc offense." 
T h e  defendant was  convicted, and  f r o m  t h e  judgment  pronounced 

appealed. 
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Attorney-General Bickett and Assistant Attorney-General Culvert f o r  
the State. 

T .  T.  Thorne, A. C. Bernard for defendant. 

BROWN, J. The defendant was convicted of erecting his stables nearer 
the house of his neighbor than to his own, the evidence being that they 
were located 14 feet 7 inches from Mrs. Collins' residence and three 
times that distance from his own residence. 

The contention that the ordinance does not apply to a stable in course 
,of construotion cannot be maintained. I n  Privett v. Whitaker, 73 N. C., 
654, i t  was held that a municipal ordinance forbidding the erection of 
a wooden building within certain limits applied to a building the erec- 
tion of tvhich had been commenced at the time the ordinance was 
adopted. Stables are not per se nuisances at  common law, to be abated 
regardless of the manner in which they are kept. Dargan v. Waddill, 
31 N. C., 244. Nevertheless the possibility that they may become nuis- 
ances, together with their objectionable character when located very 
near to dwellings, place them in the category of buildings the location 
of which may be designated and controlled by reasonable ordinances 
enacted by the municipality in which they are situated. St. Louis v. 
Russell, 20 L. R. A, 721 ; McQuillin on Mun. Ord., 450 ; 29 Cyc., 1171; 
Dillon, 692. 

I t  is contended that this ordinance is invalid because it is unreason- 
able and not uniform, in that it does not afford protection to all citizens 
alike and is not reasonably appropriate for the accomplishment of any 
legitimate object falling within the police power of the State. 6 Ruling 
Case Law, sec. 226. The objection is well taken, as the ordinance mani- 
festly fails to accomplish any purpose properly falling within the scope 
of the police power. R. R. c. Drainage Cfomrs., 200 U. S., 561; 6 Ruling 
Case Law, see. 226, and notes. 

I t s  purpose is presumed to be to improre the health of the inhabitants 
of the town, as well as to minister to their comfort. I t  fails conspicu- 
ously to accomplish such purpose, as under it stables may be kept with 
impunity obnoxiously near any number of dwellings if they are equally 
as near the dwelling of the owner of the stables. Thus it is put within 
the power of the owner to annoy his neighbor at will if he is willing to 
endure the same annoyance himself. 

An ordinance to be valid must be uniform in its application to all 
citizens and afford equal protection to all alike. I t  must not discrimi- 
nate in favor of one person or class of persons over others. To be valid 
it must furnish a uniform rule of action. S. v. Tenant, 110 N. C., 
612. I t  must operate equally upon all persons, as yell as for (782) 
their equal benefit and protection, who come or lire within the 
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corporate limits. 1 Dillon Mull. Corp., sec. 380; 8. 71. Pendcrqrass, 306 
N. C., 664; 8. 11. ~SurnmerfieTd, 107 N. C., 898. 

The learned Attorney-General, with his usual candor, admits that the 
ordinance is void as a municipal regulation, and in his brief states the 
legal objections to it so strongly that we quote in czfenso: 

"The consideration that raises a grave doubt about the constitution- 
ality of the ordinance is that the commissioners of the town, who arc by 
statute clothed with the power and duty of exe~cising their judgment 
i n  the enactment of measures for the protection of the public health, 
have not exercised any judgment at  all, and have not declared what, in 
their opinion, is the shortest distance from a residence a stable should 
be permitted, but i t  is left to each citizen to determine that question for 
himself, with the obligation that when he has determined it he must 
afford to his neighbor the same protection he does himself. I n  this view 
of the case there would seem to be two fatal objections to the validity 
of the ordinance: 

"1. That it is a clear delegation of legislativ~ power to an individual. 
This Court has held, in S. a. Tenant, 110 N. C., 609, that a board of 
aldermen itself cannot be vested with any discretion in  the enforcement 
of an ordinance, upon the ground that therc would be no general or 
uniform rule of action; and i t  wonld seem to follow that i t  cannot be left 
to the judgment, taste, or whim of an individual to say how far a stable 
must be from a residence. 

"In St. Low,is 11. Russel7, 20 L. R. h., 72J, it is held that an ordinance 
delegating to the owners of one-half the ground in  any block the power 
to determine whether a livery stable may he erected thereon or not is 
invalid, as an unconstitutional delegation of legislative power. The 
authorities in snpport of the proposition are reviewed on pages 727 and 
728, 8. 11. Tcnard, supra, being among the cases cited." 

Again he says: "The second objection to the validity of the ordinance 
is that i t  necessarily results in  a standard devoid of any element of 
cqlxalit~ or uniformity, both of which elements are essential to a valid 
ordinance. The practical result of the enforcement of the ordinance 
would be a standard as variable as the sizes of the different lots i11 a 
town and as the judgment and taste of the individual citizens. TTi ld~~ 
the ordinance there could be a hundred stables within 50 feet of a 
residence and none of them be obnoxious to the ordinance, and at  the 
same time there could be a hundred other stables more than a hundred 
feet from any residence and all of them a violation of the ordinance, 
The owner of a large lot could build his stable 300 feet from his resi- 
dence, but if i t  hapiened to be within 250 feet of a residence of another 
he would be subject to indictment; but if he rnorcd up his stable so that 
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it would be 100 feet from his own residence and 110 feet from a (753) 
dozen other residences, he would 'clear the law.' 

"The proposition that a stable 250 feet from a single residence is a 
menace to the public health, while the same stable moved to a point 
within 110 feet of a dozen residences would not be a menace to the public 
health, has in it elements of unreasonableness vorthy of the serious 
consideration of this Court." 

What is so well said by Clark, J., in X. v. Hord, 122 N. C., 1094 
(sustaining an ordinance prohibiting a resident from keeping a hogpen 
within 100 yards of his neighbor7s residence) is peculiarly applicable to 
this case: "The object of the ordinance is not to prevent a man from 
injuring himself by keeping his hogpen too near his own house, for that 
is a matter he can remedy at will, but to protect the public against a 
nuisance which they have no power to prevent except through the 
authority of a town ordinance acting on the offender." The ordinance 
now under consideration is the converse of that. Under this ordinance 
one may injure his neighbor, if from necessity or caprice he is willing 
to endure the same injury himself. 

That the reasonableness or validity of a town ordinance is a matter 
of law for the court and not the jury to decide is well settled. Small v. 
Edenton, 146 N. C., 527; McQuillin, sees. 726-729. 

The motion to dismiss is allowed. 
Reversed. 

CLARK, C. J., dissenting: The ordinance does not provide that "Any 
one can erect a stable on his lot provided it is not nearer to his neighbor's 
residence than to his own." I f  this were the language of the ordinance, 
then the criticism of it would be in point, that it might be too near his 
neighbor. But the ordinance provides merely that "No person shall 
erect a privy, stables, or stalls nearer to a neighbor's residence than to 
his own." 

I t  does not lie in the defendant's mouth to complain that the ordinance 
is not more restrictive upon him than it is. I f  the defendant should 
erect a stable or other nuisance nearer to his neighbor's residence than 
i t  should be, he is liable for a nuisance. S. I , .  Wilkes, 170 N. C., 735. 
'This ordinance does not authorize him under any circumstances to 
place his stables or other nuisance nearer to a neighbor's residence than 
it should be. 

I t  is not requisite that the town commissioners shall pass ordinances 
in the exact wording that this Court would use. Our only jurisdiction 
is to hold them invalid if unreasonable. There i a  nothing unreasonable 
in an ordinance providing that one "shall not place a stable or other 
nuisance nearer to a neighbor's residence than to his own." This is 
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merely placing in an ordinance the Golden Rule enunciated in 
(784) Galilee long centuries ago. I t  is nothing against the validity of 

the ordinairce that it dors not go further and the defend- 
ant as to the distance from a neighbor's residence in which the stables 
can be placed. This Court cannot by mandamus comprl the town 
authorities to make such ordinanccx. The ordinance is unobjectionable as 
fa r  as it goes. I t  might go further. 

I n  S. v. H o d ,  122 N. C., 1092, it was held that a t  common law as 
well as under the statute the town ~o~nn~iss ioners  could forbid a citizen 
from keeping a hogpen within 100 yards of the residence of another, 
without prescribing the distance from his own rcdencr .  C~rtainly,  
therefore, i t  cannot be rinreasonable to prescribe that he ?hall not kecp 
a nuisance any nearer to his neighbor than to himself. 

I n  S. 11. Hord,  supra, it was said: "It is an anomaly that the de- 
fendant, who had disobeyed thr ordinance forbidding him to commit a 
nuisance upon the public, should be cowrplaining that the town did not go 
further and forbid him being a nuisance to himself. H e  conld refrain 
from that without official help." I n  this case i t  is equally an anomaly 
that the defendant, who has disobeyed the ordinance forbidding him 
from putting his stables nearer a neighbor's residence than his own, 
should be complaining that the town did not go further and prescribe 
a definite distancr from his neighbor's house within which he could not 
put the stables, c~vcn though it should be an equal distance from his own 
house. I Ie  conld refrain from doing that without official help, and if 
he put it near enough to his neighbor's residence to be a nuisance he 
would be liable for surh uuisance, 8. T .  Wilkes,  supra; and this ordi- 
nance does not purport to gire him authority to do so. 

I n  8. v. Rice, 158 N. C., 635, the Court held than an ordinance was 
not insufficirnt becanse it did not go further and prescribe the nwnbcr 
of hogs or pigs, the condition or size of the pens, where they are kept. 
The Court said: "Courts cannot run a race of opinion upon points of 
right, reason, and expediency against the lawmaking power. No act 
of the Legislature can he declared void or unconstitntional unless it 
conflicts with some provision of thc Constitution. Nor can any ordi- 
nance of any n~unicipal corporation within the power conferred by the 
Legislature, and not in conflict with thr laws and Constitution of the 
State, be impeached in a court for unreasonablmess. il critical examina- 
tion of cases holding police regulations void, because unreasonable, will 
disclose that the attempted police regulations violated some constitu- 
tional guaranty. The right as~erted by some courts to declare muuicipal 
ordinances invalid because unreasonable is limited to ordinances passed 
under the implied or incidental powers of the municipality." 

862 
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Our people have the inestimable right of "local self-government." 
As this Court has often said, we cannot, "without making ourselves a 
tyranny of five men," assume supervision over boards of county 
commissioners or the boards of town commissioners, to set aside (785) 
their regulations and orders within the powers conferred by the 
statute unless, as is said above, "the attempted police regulations violate 
some constitutional guaranty.'' This ordinance does not violate any 
constitutional guaranty, and is within the authority conferred upon the 
town by Revisal, 2929. 

The go~ernment of Xashville is conlnlitted to the commissioners 
elected by the voters thereof, and not to us. We can interfere only 
when the town authorities enact an ordinance which violates their au- 
thority under the Constitution and statutes, and not merely when the 
ordinance does not go as far as it might do, as in this instance. As was 
said in S. v. Rice, "It is not our province to review the action of the 
board of sanitation within the limits of their powers." As was said in 
S. v. Hord, supra, the ordinance is uniform, for it applies to all citizens 
alike under the same conditions. 

On its face there is nothing in this ordinance that violates the Con- 
stitution or the statutes or that is beyond the powers conferred upon 
the taw1 commissioners. There is no evidence that the facts, in this 
particular case, hare made it oppressive to the defendant;. I t  is not the 
province of the courts to govern, but only to set aside ordinances when 
shown to be beyond the authority of the town commissioners. When, 
as in this case, an ordinance which is within their powers does not go 
as far as we think i t  might have done, it is for the people of the town of 
Nashville, and not for us, to procure an addition to the ordinance or to 
elect a new board that will amend it. The people of the town know 
local conditions and requirements better than we do, and are competent 
to  govern themselves through their local officials, elected by themselves, 
to voice their wishes in local matters. Bs the defendant has violated 
the ordinance, as it is written, certainly he cannot contend that he is not 
guilty because the ordinance might have prohibited him further to the 
protection of his neighbor. 

Cited: S. v. Sfozve, 190 K.C. 86 ( 2 j ) ;  Bizzell 11. Goldsboro, 192 N.C. 
354 ( l c )  ; Bizzell v. Goldsboro, 192 K.C. 361 ( l j )  ; Angelo v. Winston,- 
Salem, 193 N.C. 214 (2c) ;  Wake Forest v. Xedlzn, 199 N.C. 85 ( l c )  ; 
Shuford v. Waynesville, 214 N.C. 138 ( I c ) ;  Ivester v. Winston-Salem, 
215 N.C. 7 ( l c )  ; Clinton v. Ross, 226 N.C. 689 ( lc) .  
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STATE v. PORK 7'. WHITE KT AL. 

(Filed S March, 191 6.) 

I. Evidcncr-Maps-lkials. 
A mal) may be used by a witncw for the purpose of explaining his evi- 

dence, and upon a criminal trial for a willful burning of witness's stable 
and barn. it is held competent for the witness to use a map for  the pur- 
pose of showing the relative position of his house and ontbuildings and 
the homr of the defendants, when relevant to the inquiry. 

2. Criminal Law-Fires-Defenses-Instructions-Appeal and Error. 
Upon trial for the willful, etc., burning of a barn, etc., defended upon 

the sole ground that the defendant was elsewhere at  the time, and pre- 
senting this as the only question, a charge of the court was not erro- 
neous which instructed the jury to convict the defendtll~t should they find 
he was guilty of burning the barn. 8. v. Millicun, 158 N. C., 617, cited 
and applied. 

('786) INDICTMENT, tried before Lyon, J., and a jury, at Fall Term, 
1915, of BERTIE. 

The defendants were indicted for willfully, wantonly, and feloniously 
setting fire to and burning the stables and barn of one J. R. Lawrence. 

They were convicted, and appealed from the judgment pronounced 
upon the verdict. 

J. R. Lawrence was introduced as a witness for the State, and upon 
his examination was handed a niap of his plantation and premises where 
the crime was alleged to have been committed, showing the relative posi- 
tion of the witness's house and outbuildings and of the homes of the 
defendants, and he was examined with reference to these places. The 
defendants objected. The court stated to the jury that the map mas 
not introduced as substantive evidence, but merely for the purpose of 
enabling the witness to explain his testimony. 

His  Honor, in the first part of the charge, stated that thc defendants 
were indicted for wantonly and felonionsly burning the barn and stables 
of J. R. Lawrence, and after stating fully the contentions of the Statc 
and the defendants, he concluded his charge by saying: "You are the 
sole triers of the facts, and you are to find the facts from the evidence, 
and if you find that the defendants are guilty of burning the barn it 
will be your duty to convict them." The defendants excepted. 

The evidence is not sent up as a part of thc record, but the chargc of 
the court shows that the defendants denied burning the barn and stables, 
and that the;y relied upon an alibi. 
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Attorney-General Bickett and Assistant Attorney-General Calvert, 
Winston & Matthews, and Gilliam & Davenport for the State. 

W .  R. Johnson, J. B. Nartin and Winborne & Winborne for de- 
f endants. 

ALLEN, J. I t  has been held by numerous decisions that it is compe- 
tent for a witness to use a map upon the trial for the purpose of explain- 
ing his evidence, and the first exception of the defendants cannot be 
sustained. S. v. H'arrison, 145 N. C., 410; S. v. Rogers, 168 N. C., 112, 
and the cases cited. 

The exception to the charge is equally without merit. 
The evidence is not made a part  of the case on appeal, but it suffi- 

ciently appears from the charge of the court that the matter in 
dispute before the jury was whether the defendants did the burn- (787) 
ing, and not whether they burned the barn without illegal intent. 

The defendants did not contend that they accidentally set fire to the 
building, but they insisted that they were not there and had nothing 
to do with it, and the case, therefore, falls directly within the ruling 
in S. v. Nillican, 158 K. C., 617. 

There is 
No error. 

Cited: S.  v. Vick, 213 N.C. 237 (212) ; 8. v. Cade, 215 N.C. 395 (2c);  
8. v. Smith, 221 N.C. 288 ( l c ) .  

STATE v. MELVIN HORNE. 

(Filed 5 April, 1916. ) 

Witnesses, Expert-Homicide-Trials-Courts-Expression of Opinion- 
Appeal and Error. 

I t  is within the sound discretion of the trial judge to call a medical 
expert witness, of his own motion, and examine him on the trial for a 
homicide, without the desire of the parties, exercising care to not preju- 
dice either one; but in this case it is held that the expression of the 
opinion of the court as to the "admirably lucid" testimony of the witness 
was stronger than the statute permitted, and constituted reversible error. 

INDICTMEKT for murder, tried at  September Term, 1915, of NEW 
HANOVER, before Rountree, J. 

The prisoner was convicted of murder in first degree, and from the 
sentence of death appeals. 
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Aftorney-General Bickett and Assistant Attorney-General Calvert for 
the  State. 

C". D. Hoyue, K.  0. Burgwin for the prisoner. 

B~owm,  J. The prisoner was convicted of the murder of D. L. T. 
Capps, and sentenced to death. On the trial the court of its own motion 
called as an expert witness one Dr. Stovall. The witness, after examina- 
tion, was found by the court to be an expert. The question presented 
is whether or not a judge is at  liberty of his own motion to call expert 
witnesses who are not desired either by the State or by the defendant. 

This is a matter within the sound discretion of the trial judge. He  
has the right to call to the witness stand and examine any witness who 
may be able to shed light upon the controversy. He should exercise 
this right with care and should so conduct the examination as not to 
prejudice either party. 

I t  has been the immemorial custom for the trial judge to examine 
witnesses who are tendered by either side whenever he sees fit to do so, 

and the calling of a witness on his own motion differs from this 
(788) practice in degree and not in kind. This practice, in the case of 

ordinary witnesses, has been approved in some instances. Clark 
v. Corn., 90 Va., 633; Hill v. Corn., 88 Va., 633; O'Connor v. Ice CO., 
121 N. Y., 662; 57 L. R. A,, 875, and note. 

This practice is especially allowable in the matter of an expert witness, 
originally regarded as amicus curiw and called, generally, by the court. 
3 Chamberlayne on Evidence, secs. 2376 and 2552. 

The prisoner excepts to the following charge: "The State relies to 
a considerable extent upon the testimony of Dr. Stovall, who it appears 
from the witness stand was selected by the court to make an investigation 
of this defendant, and to take the stand and testify before you impar- 
tially as to his opinion upon the matter. The State calls your attention 
to the fact that Dr. Stovall gave an admirably lucid account of what 
he conceived to be and his opinion of the mental condition of the de- 
fendant." 

The general tone of this commendation of the witness is much warmer 
and stronger than is consistent with that moderation and reserve of 
expression which is enjoined upon a trial judge. Po~L'PII 11. R. R., 68 
N. C., 395; Withers v. Lane, 144 N. C., 184. 

While the learned judge had the right to call the expert witness to 
the stand, he had no right to throw into the jury box the weight of his 
own good opinion of the witness. 

I t  was well calculated to weigh heavily against the prisoner. 
New trial. 
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Cited: 8. v. Hart, 186 N.C. 588 ( c ) ;  S. v. Rhinehart, 209 N.C. 154 
(c) ; S. v. Stiwinter, 211 N.C. 279 (c) ; S. v. Benton, 226 X.C. 748 (c)  ; 
8. v. Hedgepeth, 230 N.C. 36 (c).  

STATE v. THOXAS IIERRICK. 

(Filed 12 April, 1916.) 

1. Homicide-Indictment-Less Offense-Malice-Passion-Cooling Time 
-.Wanslaughter. 

Manslaughter is the unlawful killing of another without malice, and 
may occur in instances where the killing has been done by reason of sud- 
den anger aroused by provocation which the law deems adequate and 
sufficient to displace malice, and committed so soon after the provocation 
that  a sufficient time has not elapsed for passion to subside and reason 
return to the accused. 

2. Same-Trials-Matters of Law-Questions fo r  Jury. 
Upon the trial for a homicide, the length of time after the provocation 

before the killing necessary to reduce the offense to  manslaughter is a 
matter of law for the courts, and only the existence or nonexistence of 
the facts controlling its application in a given case is for the jury. 

3. Homicide-.~anslaughter-Evidence-Instructions-Appeal and Er ror  
-Statutes. 

'C'pon a trial for murder a verdict for a less grade of crime is per- 
mitted, and where the indictment is for murder, and there a re  facts in  
evidence tending to reduce the crime to manslaughter, i t  is reversible 
error for the trial judge not to submit this phase to the jury, under a 
proper charge, though not requested by the defendant to do so, and 
although he has offered to submit to a verdict of murder in the second 
degree, which has been refused. Revisal, sec. 535. 

4. Homicide-Manslaughter-Evidence. 
Upon this trial for a homicide there was evidence tending to show that  

the prisoner, a lad, was sitting in a "coca-cola plant," with the permission 
of the proprietors, which was divided midway by a partition with a com- 
municating door, when the deceased, a fine specimen of physical manhood, 
and a n  employee, came in, commenced a n  altercation over a hitching rein, 
shoved the defendant from a box on which he was sitting and struck him 
twice; that  defendant ran into the back room, returned for his hat, and 
again returned with a gun he had borrowed to shoot birds with, loaded with 
No. 6 shot, then cursed the deceased and shot and killed him. There was 
testimony that  the defendant returned with the gun "in no time," and 
again, from one or two or three minutes, the witnesses not being definite 
in their statements. Held, evidence sufficient to be submitted to the jury 
upon the question of the offense of manslaughter. 
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5. Homicide-Submission-Manslaughter-VerdictApeal and Emor. 
Upon a trial for a homicide, the accused offered to submit to a verdict 

of murder in the second degree, which was refused, and thereafter evi- 
dence was developed which tended to reduce the grade of the offense to 
manslaughter. This phase of the case was not submitted by the judge 
to the jury, which rendered a verdict of guilty of murder in the first 
degree. Ileld,  the error of the court was not cured by the verdict, and 
was reversible error. 

ALLERT, J., dissenting. 
CLARK, C. J., concurring in the dissrnting opinion. 

(189) INDICTMENT for murder of Leon R. Hudson, deceased, tried 
before Daniels, J., and a jury, at November Term, 1915, of Nnw 

RANOVER. 
The evidence on the part of the State showed that on 31 August, 1915, 

deceased was killed by a gunshot wound, intentionally inflicted by dr- 
fendant. There was no testimony offered by defendant, and, on the 
facts in evidence, the jury rendered a verdict of guilty of murder in the 
first degree. Sentence imposing thc death penalty, and defendant ap- 
pealed and, pursuant to exceptions duly entered, among other things, 
made assignments of error in effect as follows: 

1. That the court in  its charge to the jury entirely failed to present 
the question of manslaughter, when there were facts in cvidence per- 
mitting an inference of manslaughter and properly requiring that this 

view of the case be considered by the jury. 

(790) 2. That the court in its charge entirely failed to give any ex- 
planation of the question or significance of "cooling time" in 

reference to its effect on the crime of manslaughter, when there were 
facts in evidence requiring that such question be referred to and properly 
explained. 

3. That thc court in its chargc affirmatively restricted the jury to the 
consideration of the question of murder in the first and second degrees, 
when there were facts in evidence which permitted and required that the 
question of manslaughter should be also considered and passed upon. 

4. That thc court in its charge to the jury presenting the issue, among 
other things, said: "So, gentlemen, the question for you, and the only 
question, according to the contentions of the State and defendant, is this: 
'Did the defendant commit the act with deliberation and premedita- 
tion?" thus confining the deliberations of the jury to the question of 
murder in  the first and second degrees, when there were facts i n  
evidence tending to establish the crime of manslaughter and which 
should have been also submitted. 
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Attorney-General Bickett and Assistant Attorney-General Culvert for 
the Xtate. 

M. J .  Bellamy and Burke H .  Bridgers f o ~  defendant. 

HOKE, J. I n  general terms, manslaughter is said to be the unlawful 
killing of another without malice, an instance of the crime so defined 
being where one unlawfully kills another by reason of the anger sud- 
denly aroused by provocation which the law deems adequate; anger 
naturally aroused from such provocation and the killing being done 
before time has elapsed for "passion to subside and reason to reassume 
her sway." I n  such case the anger so aroused is held to displace malice 
and w i i  reduce the unlawful hvomicide to the grade of manslaughter. 
S. v. Baldwin, 152 X. C., 822; S. v. Hill, 20 N.  C., 629; Maher v. 
The People, 10 Mich., 212. Speaking to this subject in Mahsr's case, 
Christiancy, J., delivering the opinion, said: "But if the act of killing, 
though intentional, be committed under the influence of passion or in 
heat of blood, produced by an adequate or reasonable provocation and 
before a reasonable time has elapsed for the blood to cool and reason 
to resume its habitual control, and is the result of the temporiry excite- 
ment by which the control of reason was disturbed, rather than of any 
wickedness of heart or cruelty or recklessness of dis~osition. then the 
law, out of indulgence to the frailty of human nature, or, rather, in 
recognition of the laws upon which human nature is constituted, very 
properly regards the offense as of a less heinous character than murder, 
and gives it the designation of manslaughter." And again, in same case: 
"The principle involved in the question, and which I think clearly de- 
ducible from the majority of well considered cases, would seem to suggest 
as the true general rule that reason should, at the time of the 
act, be distuFbed or obscured by passion to ad extent which might (791) 
render ordinary men, of fair average disposition, liable to act 
rashly or without due deliberation or reflection, and from passion rather 
than iudment." " - 

I n  regard to the time to be allowed in the proper application of the 
principle, usually termed "cooling time," it is said to be the trend of the 
more recent decisions to hold that the question should be determined by 
the jury under the relevant fa'cts of eaEh case, Clark on Criminal ~ a w ,  
p. 228; but in this jurisdiction the rule has thus far prevailed that the 
question of cooling time is one of law for the courts, a i d  only the exist- 
ence or nonexistence of the facts controlling its application in  a given 
case is for the jury. X. v. Moore, 69 N. C., 267. 

These being the positions appertaining to the crime of manslaughter 
and more directly relevant to the question presented, i t  has been held 
with us in numerous cases, and the position is in accord with authorita- 
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tive decision elsewhere, that where in an  indictment for murder the law 
in  this State permitting a verdict for a lesser grade of the crime, if there 
are facts in evidence tending to reduce the crime to manslaughter, i t  is 
the duty of the presiding judge to submit this view of the case to the 
jury under a correct charge, and his failure to do so will constitute 
reversible error, though the defendant may have been convicted for the 
higher offense. S. v. Clyde Kenn~dy, 169 N. C., 289; X. v. Kendall, 
143 N. C., pp. 659-664; S. v. White, 138 N.  C., pp. 704-715; X. v. Foster, 
130 N. C., pp. 666-673; S. v. Jones, 79 N. C., 630; S. v. Xatfhe'tus, 148 
Mo., 185; Baker t i .  The People, 40 Mich., 411. 

I n  Kendall's case, supra, it was held: "It is a principle rery gener- 
ally accepted that on a charge of murder, if there is any evidence to be 
considered by the jury which tends to reduce the crime to manslaughter, 
the prisoner, by proper motion, is entitled to have this aspect of the case 
presented under a correct charge, and if the charge given on this question 
is incorrect, such a mistake will constitute reversible error, even though 
the prisoner should be convicted of the graver crime, for it cannot be 
known whether, if the case had been presented to the jury under a cor- 
rect charge, they might not have rendered the verdict for the lighter 
offense." 

I n  Foster's case, supra, the present Chief Justice, delivering the 
opinion, said: "If it had been clearly explained to the jury what con- 
stituted murder in the second degree, of which, through his counsel, he 
had admitted himself to be guilty, it may be that the jury would have 
coincided with that view; but, in the absence of instruction on that 
offense, with only the issue of murder in  the first degree placed before 
them with instructions only as to that offense, with evidence of the homi- 
cide, it may well be that the jury held against the prisoner, that he was 

guilty, simply because they were not informed as to the constitu- 
(792) ent elements of the lesser offense"; and for this omission a new 
% ,  

trial was allowed, the prisoner having been convicted of murder 
in the first degree. 

I n  S. v. Jones, a conviction for the capital crime of murder, it was 
held error to exclude from the jury the view of manslaughter, there 
being evidence tending to establish such crime. 

I n  the present case there was no claim or suggestion of any previous 
animosity existent between the prisoner and the deceased, and the facts 
in evidence on the part of the State tended to show (the defendant offer- 
ing no testimony) that the homicide occurred on 31 August, 1915, in 
the city of Wilmington in the front room of the "coca-cola plant" of 
A. B. Merritt, about 4 o'clock p. m. ; that this plant consisted of a house 
about 30 feet wide and 60 feet long, divided midway by a partition; that 
a door opened from the front to the back compartment and a large door 
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led into a back yard, across which was a coal and wood plant operated 
by the same proprietor; that the defendant was a hand doing work in 
the wood yard when needed, but on that afternoon there was no work 
to be given him, and he was over in the coca-cola department, doing 
nothing, and was sitting on a crate in the front compartment talking 
with one of the employees. So far as appears, he was there without 
objection, for the witness Parker, who seems to have had immediate 
charge, says that he had made no objection to the boy being there, and 
while the proprietor testifies that "he had given Hudson authority," he 
does not say authority for what, and immediately adds: "I had in- 
tended Parker to keep the boys away from the place, and had told Hud- 
son to use his influence with Parker to keep them away." The boy, then, 
was there without objection being made known to him, and while sitting 
down, as stated, talking to one of the hands, deceased, who drove a 
delivery wagon for the plant, came into the compartment and asked the 
defendant where his hitching rein was. Defendant replied, "It is my 
hitching rein." Hudson replied, "It's no such a damn thing," and, start- 
ing towards the boy, said: "You get out of here." The boy replied, 
"Nr. Hudson, you don't own this plant, and you have no right to put 
me out." Hudson, said to be a fine specimen of manhood, weighing 165 
pounds, continued to advance, caught the boy, the defendant, and pushed 
or shored him off the box and, two of the witnesses say, struck him 
twice. The defenda'nt, getting loose, ran into the back room, returned 
and got his hat, which had fallen off his head; went again into the back 
room and, returning with a gun, called to Hudson: "You are a G-- 
d- son of a bitch!" and fired and killed him; that the boy had bor- 
rowed the gun to hunt birds, rice birds or coots, which were killed for 
eating at that time of year, and had the gun somewhere in the back 
room ; that it was loaded with shot something like No. 6. Four or five of 
the employees, testifying to the occurrence, said that when the boy went 
out the first time he stayed three or four minutes, and, returning 
for his hat, went out and stayed the same length of time before (793) 
he returned with the gun and fired, killing the deceased. One of 
these witnesses, howerer, on cross-examination, said that he would not 
say definitely that these periods when the boy was out of the room were 
three or four minutes; it might have been '(one minute"; and again: 
"That it didn't seem like no time." Two others of these eve-witnesses 
mho had testified that the boy was out of the room "two or three minutes 
each time,'' when asked on cross-examinafion if he went out of the 
building to get the gun, answered: "No, he didn't have time for that." 

Upon these, the facts chiefly relevant and controlling on the questions 
presented by the appeal, we are of opinion that there was prejudicial 
error committed in excluding from the jury any and all consideration 
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as to the crime of manslaughter, and restricting their deliberations to 
the questions of murder in  the first and second degrees. If the defend- 
ant, on being accused of wrongfully taking the check rein of deceased, 
then jerked or shoved from the box and struck twice, had immediately 
fired and killed deceased-killed in the passion then aroused by the 
assault and battery upon him-the crime would have been reduced to 
manslaughter, S. v. #izemore, 52 N. C., 206 ; and if on being so assaulted 
he had rushed into the back room, returned for his hat, again went out, 
returning immediately with the gun, and fired and killed the deceased- 
killed in the anger aroused by the blows he had just received and so 
immediately thereafter that "there was not sufficient time for passion to 
subside and reason to reassert its swayn-it would still be manslaughter, 
and the relevant time that did elapse between the provocation and the 
homicide is left too indefinite and uncertain by the witnesses for the 
court to rule as a matter of law that there is no element of manslaughter 
involved in the case. 

We all know how prone witnesses are to inaccurately express them- 
selves when stating the time that has passed in a given case. I n  an 
extended experience on the .nisi prius Bench and at the Bar, the writer 
has rarely heard a witness give a multiple of time less than a minute. 
They not infrequently say minutes and mean seconds, and, in the pres- 
ence of a great tragedy like this, the mind of an average witness is not 
likely to take due note of time or to express i t  accurately when testifying 
at  some later period; and when to this is added that fact that one of the 
principal witnesses has said, on cross-examination, that defendant was 
out of the room "no time," and two others that he wasn't gone long 
enough to leave the rear room, we are confirmed in the view that the 
time that elapsed must be referred to the jury and the ruling as to 
cooling time made on the facts as they may find them. 

I t  is urged in support of the proceedings below that the jury having 
convicted the defendant of murder in first degree, they have thereby 

necessarily excluded any and every view of the evidence tending 
(194) to show manslaughter, and therefore the failure to submit the 

cause in that aspect should not be considered as prejudicial error, 
and S. v. Lipscomb, 134 N. C., 689, and other cases are cited as authority 
for the position. 

A3 we have endeavored to show, i t  is an established principle in our 
criminal procedure that, on conviction of murder, if there a're facts in 
evidence tending to establish a lesser grade of the offense, i t  is reversible 
error not to have presented the case to the jury in that aspect, for i t  
cannot be determined how and to what extent it may have influenced the 
verdict of the jury as rendered; and there is nothing in the decision in 
Lipscomb's case that militates against the position. I n  that case the 
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prisoner and deceased were sitting down in the latter's home arguing 
on the Scriptures, and the prisoner, becoming irritated by the course of 
the discussion, stepped outside, got his gun, and, returning, shot and 
killed the deceased as he sat in his chair. I n  explanation, defendant 
testified that he was afraid of deceased, and thought he was a conjurer 
and was using his powers against defendant or his family. The case 
was submitted on the questions of murder in the first and second degrees, 
and there was no error in the charge on either question. Associate 
Justice Walker, after upholding the conviction on that ground, and in 
reference to an exception whether presumption of malice, arising at 
common law from an intentional killing, had been rebutted, said that 
'(if there was error in this, it could not have prejudiced the prisoner, 
the jury having found him guilty of willful, premeditated murder." 
There were no facts in evidence permitting an inference of man- 
slaughter; none to rebut the presumption of malice existent from an 
intentional killing, and the comment, which was only made by way of 
suggestion, was not intended nor should it be construed to reverse or 
trench upon an established position of our criminal law to which the 
learned and careful judge has often given his full adherence and well 
considered support. S. v. Clyde Kennedy, 169 K. C., 288. 

I n  S. v. Munn, 134 N. C., 680, the facts of the case are not stated 
in the opinion, but, on examination of the original record, it appears 
that the court charged fully on the question of manslaughter, as favor- 
able to the prisoner certainly as he had any right to ask, and no excep- 
tions were made to the charge in this aspect of the case. And referring 
to the other cases cited in support of the conviction, in S. v. Johnson, 
161 N .  C., 264, there was no error in the charge as given, and it was 
held, Associate Justice Brown delivering the opinion : "That there was 
not a scintilla of evidence upon which a verdict of manslaughter could 
have been based." I n  S. v. Teachey, 138 N. C., 598, the same ruling 
was made: "That no element of manslaughter was presented." And 
on the facts in evidence the same position seems to be fully justified in 
S. v. Bowman, 152 N.  C., 817. See S. v. C'havis, 80 N. C., 353. I n  none 
of these cases, therefore, is there direct decision that where the 
facts of the case present the question of manslaughter a court is (795) 
justified not only in omitting any and all reference to this feature 
of the charge, but in effect positively withdrawing its consideration 
from the jury. 

Again, it is insisted for the Sta'te that there was not only no prayer 
for instructions presenting the view of manslaughter, but that a perusal 
of the record tends to show that the course of the trial, by which the 
consideration was restricted to the two degrees of murder, was not re- 
sisted, but acquiesced in by counsel for the prisoner. 
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I t  is held in  mans well considered cases that the rule denying reversi- " - 
ble error for an omission to charge on a given phase of a cause does not 
prevail to the same extent in  criminal as in  civil cases, and there is high 
authority for the position that, in cases of homicide, a judge is required 
to charge the law correctly, even when contrary to the positions taken 
by counsel. S. v. Stonum, 62 Mo., 597; Myers v. Commonwealth, 83 
Pa. St.. m. 131-143. I n  Storzum's case it was held. "That in all crim- 
inal casGLit is the duty of the court to instruct the' jury as to the law. 
I f  the instructions offered are objectionable, the court should proceed 
to give such as the law requires"; and in Myers v. The Commonwealtlz, 
Paxsom, J., concurring, said: "I hold it to be the duty of a judge, trying 
a man for his life, to charge fully upon the law applicable to the facts, 
and this without regard to points presented by counsel. The rule that 
a judge is not to be convicted for error for what he omits to say, unless 
his attention is called to the subject by a request to charge, is vell 
enough for civil cases, but ought not, in my judgment, to be applied in  
a capital case. The prisoner has a right to have the jury properly in- 
structed upon every question of law legitimately raised by the evidence. 
This right he cannot waive, nor can his counsel do so for him." And 
further, the authorities are at  one in holding that, both in criminal and 
civil causes, a judge in his charge to the jury should present every sub- 
stantial and essential feature of the case embraced within the issue and 
arising on the evidence, and this without any special prayer for instruc- 
tions to that effect. Charged with the duty of seeing that impartia1 
right is administered, i t  is a requirement naturally incident to the great 
office he holds and made imperative with us by statute law. Revisal, 
535: "He shall state in a plain and correct manner the evidence in the 
case and explain the law aEising thereon," and a failure to do so, when 
properly presented, shall be held for error. When a judge has done this, 
charged generally on the essential features of the case, if a litigant 
desires that some subordinate feature of the cause or some particular 
phase of the testimony shall be more fully explained, he should call the 
attention of the court to i t  by prayers for instructions or other proper 
procedure; but, as stated, on the substantive features of the case arising 

on the evidence, the judge is required to give correct charge con- 
(796) cerning it. S. v. Foster, 130 N. C., 666; S. v. Barham, 82 Mo., 

67; Carleton v. State, 43 Neb., 373; Simmons v. Davenport, 140 
N. C., 407. 

I n  Foster's case the Court, among other things, held, that "(4) Ad- 
missions of counsel made on trial as to any fact or law will not be taken 
as true where it plainly appears that they are not true. (5 )  Where a 
person is convicted of murder in the first degree, it is error if the court 
failed to instruct as to murder in the second degree, even though counseI 
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admitted defendant to be guilty of murder in the second degree. ( 6 )  
On a prosecution for murder it is the duty of the trial judge to instruct 
as to murder in the second degree, even though no request is made 
therefor." 

I n  Barham's case, supra: "It is the duty of the court to instruct the 
jury as to all grades of homicide to which the facts in evidence apply." 

I n  Carleton's case the principle is very correctly stated as follows: 
"It is the duty of the court to instruct the jury on the law of the case, 
whether requested to do so or not, and an instruction or instructions 
which by the omission of certain elements hare the effect of withdrawing 
from the consideration of the jury an essential issue or element of the 
case is erroneous ; but when the jury is instructed generally upon the law, 
and when the instructions given do not h a ~ ~ e  the effect above stated, then 
error cannot be predicted upon the failure of the court to charge upon 
some particular phase of the case, unless a proper instruction was re- 
quested by the party complaining" And in Simmons v. Davenport, 
supra, Walker, J., said: "The rule which requires that a complaining 
party should ask for specific instructions if he desires a case to be pre- 
sented to the jury by the court in any particular view does not, of course, 
dispense with the requirement of the statute that the judge shall state 
in  a plain and correct manner the material portions of the evidence 
giren in the case and explain the law arising thereon. Revisal, see. 535.'' 

I n  the case presented and under our statute, on a bill of indictment for 
murder, there may be a conviction of murder in the first or second de- 
gree, or manslaughter, as the facts may appear; and where, as we have 
seen, there is evidence tending to establish the crime of manslaughter, it 
is reversible error to exclude its consideration from the jury. 

Defendant is entitled to a new trial, that the issue as to his guilt shall 
he properly submitted on the questions of murder in the first degree or 
murder in the second degree or of manslaughter. 

On the record as it now stands, there are no facts in evidence tending 
to show self-defense. 

I n  so far  as the "tender of the plea of guilty of murder in the second 
degree is concerned," also urged against the prisoner, "it would seem 
to be a hard measure of justice that, after rejecting his plea and putting 
him on trial for his life, his offer should be used to deprive him of the 
right to have his cause tried according to the law of the land." 

New trial. 

ALLEN, J., dissenting : The prisoner has been con~icted of (797) 
murder in the first degree, and a new trial is ordered by the 
majority of the Court upon the ground alone that the evidence presents a 
phase of manslaughter, and that this was not submitted to the jury. 
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I cannot agree to this disposition of the case. 
The record states that after the conclusion of the evidence, "the de- 

fendant, through his counsel, tendered the State a plea of guilty of mur- 
der in the second degree," and that the plea was rejected. 

His Honor also charged the jury, in the presence of the prisoner and 
his counsel, and without any suggestion that he was stating the con- 
tentions of the parties incorrectly, that "In this case the defendant ad- 
mits killing with a deadly weapon; that he intentionally shot the de- 
ceased with a deadly weapon, and that the deceased died from the wound. 
H e  contends that you ought to render a verdict of murder in the second, 
degree. His  counsel ask you to convict him of murder in the second 
degree, but they ask you not to convict him of murder in the first de- 
gree, because they contend that there is no evidence which would justify 
you in finding the killing was done with deliberation and premedita- 
tion." 

There was no request to charge upon manslaughter. 
I t  therefore appears that the case was tried by the State and the de- 

fendant upon the theory that the defendant was guilty of murder in the 
first or second degree, and that the defendant admitted that he was guilty 
of murder in the second degree; and, if so, a failure to charge on man- 
slaughter was not prejudicial to the defendant. 

The Court says, however, that this is an admission of law, and is 
not binding on the Court; but to my mind i t  is an admission of fact. 

The distinguishing feature between murder in the second degree and 
manslaughter is malice, and no one knew so well as the prisoner and his 
counsel whether the killing was with malice or under passion caused by 
legal provocation, and as I understand the plea tendered and the admis- 
sion, it was tantamount to saying that the prisoner killed the deceased 
maliciously and not from sudden passion; and this is a fact. Foster's 
case, 130 N. C., 666, so far from militating against this position, con- 
firms it. 

A new trial was ordered in that case because of the erroneous charge 
that flight was a circumstance to be considered on the question of pre- 
meditation and deliberation. 

The admission of counsel that the prisoner was guilty of murder in 
the second degree is, I think, dealt with as an admission of fact, and 
binding, and the further error pointed out is not in failing to charge 
on manslaughter, but on murder in the second degree, which the Court 
says was necessary in order for the jury to understand the elements 

entering into murder in the first degree. 
(798) Again, I think the prisoner has not been prejudiced by the 

failure to charge on manslaughter because i t  is not conceivable 

I that the jury would have convicted of manslaughter under the most 
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favorable charge when counsel for the prisoner were asking them to 
convict of murder in the second degree, and when in response to that 
plea they said they were satisfied beyond a reasonable doubt that the 
killing was with premeditation and deliberation. 

Clark, J., says in S. v. Munn, 134 N. C., 681: "The point counsel 
wishes to present, though not excepted to, that there was error in the 
charge as to mitigation from murder in the second degree, would not be 
before us even if it had been excepted to, for the reason that the jury 
found, upon the very full and careful charge of the court as to the dif- 
ference between murder in  the first and second degree, that beyond all 
reasonable doubt the prisoner slew the deceased willfully, deliberately, 
and with premeditation, and was guilty of murder in the first degree. 
The State has thus satisfied them of facts raising the crime above mur- 
der in the second degree, which only was presumed from the killing with 
a deadly weapon. I f  there were error in the charge as to mitigation 
below murder in the second degree, it was therefore immaterial error." 
Walker, J., in S. v. Lipscomb, 134 N. C., 691: "But if there had been 
error in the instruction to which exception was taken, we do not see 
how the defendant could have been prejudiced thereby, for the jury 
found that he killed his victim intentionally and willfully and with pre- 
meditation and deliberation, and it could make no difference, with that 
fact found by the jury from the evidence, whether the presumption of 
the common law as to malice arising from the use of a deadly weapon 
had been rebutted or not. Prejudice could not come from such a charge, 
if erroneous, unless the defendant had been convicted of murder in the 
second degree and there had been evidence of facts or circumstances in 
mitigation or excuse of the killing. We have said there was none." 
Brown, J., in S. v. Teachey, 138 N.  C., 597: "The prisoner excepts be- 
cause the court failed to present to the jury in this connection a view of 
manslaughter. The prisoner was convicted of murder in the first degree, 
and we do not see how it was prejudicial to him because his Ronor 
failed to charge the jury on the question of manslaughter. S. v. Munn, 
134 N. C., 680; 8. v. Lipscomb, ibid., 689." Walker, J., in S. v. Bowman, 
152 N. C., 821: "The jury having found the actual facts to be that a 
conspiracy had been formed between the defendants, they will not be 
permitted now to aver that they killed the deceased in a heat of pahion 
or upon a legal provocation, or for any other reason which would re- 
duce the crime to the degree of manelaughter. It therefore follows logi- 
cally that any error which the court may have committed in its charge, as 
to that offense, upon a hypothetical state of facts, which the jury, by 
their rerdict, have repudiated, is immaterial and harmless, even 
if such error was committed. S. v. ,Vunn, 134 N.  C., 680." (799) 
Brown, J., in S. v. J~hnson, 161 N. C., 266, speaking of an ex- 
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ception to a charge on manslaughter: "As the prisoner was convicted 
of the greater offense of murder in the first degree, this exception is not 
material." 

While i t  is true that in several of these cases it is said there was no 
evidence of manslaughter, the excerpts relate to failure to instruct on 
that degree of homicide, and the opinion of the Court in each is that 
such error is immaterial when the jury has convicted of the higher crime. 

I t  is also doubtful if there is any evidence of manslaughter. The 
prisoner was sitting in a building 30 x 60 feet, with a partition about 
the middle, when the deceased came in. An altercation ensued, and the 
deceased either struck or shoved the defendant, and caused his cap to 
fall off. S o  weapon was used and no serious damage inflicted. The de- 
fendant left the front room and went to the rear of the building. He 
returned immediately, picked up his cap, and said to the deceased, 
"That's all right. I'll get you." He  went to the rear of the building, 
returned immediately with a gun, and saying to the deceased, "You are a 
G- d- s- of a b-!" fired the shot which caused the death of the 
deceaked. 

CLARK, C. J., concurs in this opinion. 

'Cited: S. v. Merrick, 172 N.C. 871 S. c.; Hauser v. F~irnifure Po., 
174 N.C., 465 (3p) ;  8. v. Davis, 175 N.C. 729 ( I d ) ;  S. I * .  Evans, 177 
N.C. 571 ( I c ) ;  S. v. Coble, 177 N.C. 592 (2c);  Mfg. Co. o. McPhail, 
179 N.C. 388 (3p) ; Rimbrought v. Hines, 180 N.C. 281 (3p) ; S. v. 
Bryant, 180 N.C. 691 (3c);  AS. v. Jones, 182 N.C. 785 (3c) ;  8. o. 
Wkgter, 184 N.C. 750 (3d) ; Bank v. Yelverlon, 185 S.C.  320 (3p) ; 
8. v. Miller, 185 K.C. 684 (3p) ; S .  v. M'illiams, 185 N.C. 687, 691 (3c) ; 
Chewy v. R. R., 186 N.C. 266 (3c) ;  S. v. Allen, 186 N.C. 309 (3c) ;  
S. 2). O'Neal, 187 N.C. 25 (3p) ;  S. v. Levy, 187 N.C. 589 (3d) ;  8. v. 
R o b k o n ,  188 N.C. 786 (3c, 513); S. v. Collins, 189 N.C. 22 (2c) ;  
Stachell v. McNair, 189 N.C. 476 (3c) ; Nichols v. Fibre Co., 190 N.C. 
7 (3p) ; S. v. Kline, 190 N.C. 179 (3p) ; Wilson I*.  Wilson, 190 N.C. 821 
(3p) ;  Watson v. Tanning Co., 190 K.C. 841 (3c) ;  S. v. Holt, 192 N.C. 
493 (3c);  8. v. Johnson, 193 N.C. 703 ( 3 p ) ;  S. n. Graham, 194 N.C. 
467, 468 (3d) ; S.  v. Dills, 196 N.C. 459 ( l p )  ; Williams u. Coach Co., 
197 N.C. 16 (3c) ; Oates v. Hewin, 197 N.C. 174 (3c) ; S. v. Parker, 
198 N.C. 634 (Ic)  ; S. v. Casey, 201 N.C. 209 (3d) ;  S. 2' .  IiTerm'ng, 201 
N.C. 550 (3p) ; S. v. Ferrell, 202 K.C. 477 (Ic)  ; S. v. Smith, 202 N.C. 
583 (3p) ;  S.  v. Ellis, 203 N.C. 840 (3p) ;  Stein v. Levins, 205 N.C. 
306 (3p) ;  Bank v. Oil Go., 205 N.C. 779 (3p) ; S.  v. Lee, 206 N.C. 473 
(3c) ; S. 11. Keaton, 206 N.C. 684 (3d);  School District v. Alamance 
C o m f y ,  211 X.C. 226 (3p) ;  S. v. Burnette, 213 N.C. 155 (3c, 5c);  
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S. v. Robinson, 213 N.C. 282 (3c);  S. v. Sims, 213 N.C. 594 (3p) ;  
8. v. Bryant, 213 N.C. 757 (3c) ; Switzerland Co. v. Highway Corn., 
216 N.C. 457, 458 (3j) ; 8. v. MciManus, 217 N.C. 446 (3c) ; Ryals v. 
Contracting C'o., 219 K.C. 482, 483 (3c) ; Ryals v. Contracting Co., 219 
N.C. 494 (3j) ; Smifh v. Kappas, 219 N.C. 852 ( 3 4  ; McNeill v. Mc- 
Xeill, 223 X.C. I82,183(3c) ; S. o. DeGraffenreid, 223 N.C. 464(3c, 5c) ; 
8. v. Dameron, 223 N.C. 466 (3p) ; S.  v. Spruill, 225 N.C. 358 (3c);  S.  
v. Perry, 226 N.C. 534 (3p) ; S.  v. Thompson, 226 N.C. 652 ( l c ) ;  S.  v. 
Guuse, 227 N.C. 30 (3c) ; S.  7:. Brown, 227 N.C. 386 (3d) ; S. v. Brooks, 
228 K.C. 70 ( I d )  ; Y a m  Co. I:. Xauney, 228 N.C. 102 (3c) ; 8. v. Chil- 
dress, 228 N.C. 210 (3c, 5c);  8. v. Mcil'eill, 229 K.C. 378 (3c, 50); 
8. v. Glatly, 230 N.C. 178 (3p) ; S. v. Bridges, 231 N.C. 165 (3p). 

STATE EX REL. SOLICITOR v. JAJIES H. JOHSSON. 

(Filed 5 April, 1916.) 

1. Attorneys-Disbursement-Statutes-Courts. 
Chapter 216, Laws 1871, now Revisal, see. 211, provicling that one duly 

licensed to practice law as  an attorney shall not be disbarred or deprived 
of his license, permanently or temporarily, unless he shall have been con- 
victed or in  open court confessed himself guilty of some criminal offense, 
etc., takes from the court the common-law power to purge the bar of unfit 
members except in the specifled cases, and in those particular instances 
wherein the court may exercise its inherent powers in the practical and 
immediate administration of the law. 

2. Statutes-Repealing Acts-Implication. 
A later statute will not be construed to repeal a former one by implica- 

tion if by any reasonable interpretation the two acts can be reconciled 
and construed together. 

3. Attorneys-Disbannent-Statutes-Courts-Intoxicating Liquors. 
Construing together chapter 216, Laws 1871, now Revisal, see. 211, and 

chapter 941, Laws 1907, i t  is held that they a re  consistent and recon- 
cilable with each other, and that the latter act makes it  imperatire that a n  
attorney convicted of felony be disbarred, and those convicted of the less 
offense under the former statute may be disbarred if i t  is found a s  a 
fact that the criminal offense, in this case the nnlawful selling of intoxicat- 
ing liquors, is of such character as  to render them unfit to practice law. 

CRIXINAI, ACTION tried before Dnniels, J., a t  J a n u a r y  Term, (800) 
191 6, of CUMBERLAND. 
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This is a proceeding instituted by the solicitor of the Ninth Judicial 
District to debar the respondent of his right to practice law. The pro- 
ceeding was commenced by an affidavit of the solicitor alleging that the 
respondent, while holding a license to practice law, had in  a number of 
cases, and at  different terms of the Superior Court then recently held, 
been convicted and had confessed guilt on indictment charging him with 
selling spiritous or vinous liquors. 

The respondent filed answer, and, as part thereof, challenged the juris- 
diction of the court, and thereupon the following judgment was ren- 
dered : 

"Upon the petition, affidavit, and answer, the court being of the opin- 
ion that under the statutes the court has no power to disbar for the 
causes set up in the petition and affidavit, the motion of the defendant 
to dismiss is allowed." 

The State and solicitor appealed. 
The contention of the respondent is that the act of 1907, ch. 941 

(Rev., 211a), repeals the act of 1871 (Rev., 211), and that he cannot be 
disbarred under the later act because he has not been convicted of a fel- 
ony, while the State contends that there is no repeal, and that the re- 
spondent may be disbarred under the act of 1871 if convicted of any 
crime, provided the court finds that he is rendered unfit to be trusted in 
the discharge of the duties of his profession by reason of his conviction. 

Attorney-General Bickett and Assistant Attorney-General Calved for 
the State. 

AVO counsel for respondent. 

ALLEN, J. The Revisal of 1905, sec. 211, provides: "Xo person who 
shall have been duly licensed to practice law as an attorney shall be de- 
barred or deprived of his license and right so to practice law, either per- 
manently or temporarily, unless he shall have been conricted, or in open 
court confessed himself guilty, of some criminal offense showing him to 
be unfit to be trusted in the discharge of the duties of his profession, and 
unless he shall be debarred according to the provisions of this chapter." 

This was brought forward from the act of 1811, ch. 216. 
The act of 1907, ch. 941 (Revisal, see. 211 a) ,  in part, provides: "An 

attorney at law must be debarred and removed for the following causes 
by the Superior Court: (1) Upon his being convicted of a crime 

(801) punishable by imprisonment in the penitentiary." The other 
provisions of the act of 1907 need not be considered, because not 

material here. 
Before the act of 1871 it was held, in Moore, ez parte, 63 N .  C., 397, 

and Biggs, ex parte, 64 N. C., 202, that the common-law power of the 
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court could be exerted in the case of an attorney who had shown him- 
self to be an unworthy member of the profession, and i t  is generally 
understood that the act of 1871 was passed in  consequence of these de- 
cisions. 

The construction of the act of 1571 is that it "takes from the court 
this common-law power to purge the bar of unfit members, except in  
specific cases, and it fails to provide any other power to be used in its 
place; it is a disabling and not an enabling statute, the whole purpose 
seeming to be to tie the hands of the court," Kane v. f laywood,  66 N.  C., 
1 ; but that i t  does not destroy the inherent powers of the ?ourt essential 
to the administration of justice. Ez p a ~ t e  Schen-ck, 65 N. C., 253; 
K a n e  v. t faywood,  66 N. C., 1. 

The Court said in Ex Parte Ebbs, 150 N. C., 44, in reviewing the acts 
of 1871 and 1907: "We do not entertain any doubt that, notwithstand- 
ing the restrictions placed upon the courts by the statute, ample power 
exists to protect them and their suitors from indignity, fraud, dishon- 
esty, or malpractice on the part of any of its officers in the discharge of 
their official duties. I t  is manifest, howevcar, that for the commission 
of crimes which seriously affect their moral character, but have no direct 
connection with their practical and immediate relation to the courts, the 
power to disbar attorneys is restricted by the express language of the 
statutes to convictions of the class of crimes named in thc statutes. To 
give any other construction to the statute would not only do violence to 
well settled principles, but might lead to results not contemplated by the 
Legislature. 

"The next step in legislation is the act of 1907, and as the respondent 
cannot be disbarred under that, as there is no allegation that he has been 
convicted of a felony, and can be under the act of 1871 if it is in force, 
having been convicted of a criminal offense, provided it is found as a 
fact that he is unfit to discharge the duties of his profession, the decision 
of the appeal depends on the question whether the act of 1907 repeals 
the act of 1871. 

"The later act does not purport to repeal the former, and a repeal by 
implication will not be adopted if by any reasonable construction the 
two acts can be reconciled and can stand together. 

"Coke says: 'Tt must be known that forasmuch as acts of Parliament 
are  established with gravity, wisdom, and universal consent of the whole 
realm for the advancement of the cornmonwealth, they ought not, by any 
constrained construction out of the general ambiguous words 
of a subsequent act, to be abrogated, but ought to be maintained (802) 
and supported with a benign and favorable construction.' Dr. 
Foster's case, 11 Rep., 63. Sedgwick thus expresses the same idea: 'In 
this country i t  has been said that laws are presumed to be passed with 
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deliberation, and with full knowledge of all existing ones on the same 
subject; and i t  is therefore but reasonable to conclude that the Legis- 
lature in passing a statute did not intend to interfere with or abrogate 
any prior law relating to the same matter, unless the repugnancy between 
the two is irreconcilable, and hence a repeal by implication is not 
favored; on the contrary, courts are bound to uphold the prior law if the 
two acts may well subsist together.' 

'(Potter's Dwarris on Statutes, 156, 157: 'Every effort must be made to 
make all the acts stand, and the later act will not operate as a repeal of 
the earlier one if by any reasonable construction they can be recon- 
ciled.' " 

These quotations from the authorities are taken from the opinion of 
Associate Justice Walker in S. v. Perkins, 141 N. C., 800, where they 
are approved. 

Are, then, the two acts irreconcilable? We think not. They deal 
with different conditions and act upon different persons and serve pur- 
poses that are not the same. 

The act of 1871 refers to persons convicted of "some criminal offense," 
and these cannot be disbarred unless the offense is of such character as 
to show them to be unfit to discharge the duties of their profession, while 
the act of 1907 deals only with those convicted of felony, and they must 
be disbarred. 

When the two acts are read together, they fit into each other and make 
one harmonious whole, and, so considered, the legislative intent is that 
attorneys convicted of a felony must be disbarred, and those conricted 
of a less offense may be, if it is found as a fact that the criminal offense 
is of such character as to render them unfit to ~ r a c t i c e  law; and this is 
the clear intimation in I n  re Ebbs, 150 N. C., 44, where the Court says : 
"It is insisted that, however this may be in regard to the act of 1907, 
the respondent may be disbarred by the court under the power conferred 
in section 211, Revisal. I t  is suggested that this statute is by implica- 
tion repealed by the act of 1907. We incline to the opinion that the last 
statute is not in conflict with sections 211 and 212 of the Revisal." 

Reversed. 

Cited: Sanatorium v. State Treasurer, 173 N.C. 813 (2c) ; McLean 
v. Jolznson, 174 N.C. 346 S. c.; Allen v. Reidsville, 178 N.C. 529 (2c) ; 
8. w. Mull, 178 N.C. 752 (212) ; Committee on Grievances of Bar Asso. 
1:. Strickland, 200 X.C. 632 (Ic) ; I n  re Parker, 209 N.C. 695, 696 (Ic) ; 
S. v. CaZcutt, 219 N.C. 556 (2c). 
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STATE v. THEODORE TURNER. 
(803) 

(Filed 19 April, 1916.) 

1. Intoxicating Liquor-Evidence. 
Where the evidence on the trial for violating our prohibition law is 

sufficient for conviction, testimony of a witness that he had on two former 
occasions found bags of empty jugs, etc., in a woods back of the defend- 
ant's dwelling, and some whiskey in the defendant's pantry, will be re- 
ceived as a pregnant circumstance, though in itself it may be insufficient 
to convict. 

2. Criminal Law-Evidence-Defendant Not Testifying-Explanatory Evi- 
dence. 

Where the defendant is charged with violating our prohibition law, an 
instruction of the court is not erroneous which, in effect, tells the jury, 
specifically, that they should not consider the defendant's failure to testify, 
but if they found that the defendant could have explained the State's 
incriminating evidence by other witnesses, and failed to do so, they may 
consider such circumstance against him. Goodwin a. Sapp, 102 N. C., 482, 
cited and applied. 

CRIMINAL ACTION, tried before Allen, J., at  December Term, 1915, of 
DURHAM. 

Defendant was tried on a warrant  charging him with selling liquor 
and with having liquor i n  his possession for sale. H e  was convicted, 
and appealed to the Superior Court, when he was again convicted and 
sentenced to two years i n  jail, to be assigned to work on the public roads. 
R o m  the sentence of the court the defendant appealed. 

Attorney-General Biclcett and Assistant Attorney-General Calvert for 
the State. 

B~awley & Gantt, 8andy Graham for defendant. 

BROWN, J. The testimony tends to prove that  the defendant had a 
handbag i n  his buggy on his way to  Hayti, a colored settlement i n  Dur- 
ham. The witness Walla took the handbag out of Turner's buggy, but 
was arrested before he reached Hayti. After Walla took the handbag 
it was not opened until Walla was arrested, when the officer opened i t  
and found four quarts of whiskey in i t  in quart bottles. There was testi- 
mony that  there were sacks under the seat of the defendant's buggy with 
something in them that  looked like jugs, and further that  the defendant 
wanted Walla to  buy some wine jugs to put wine in. 

Another witness testified that  he purchased liquor from a colored man 
a t  defendant's house and in  defendant's presence, and that  the liquor was 
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brought out of the house and delivered to him; that the witness bought 
liquor at the defendant's house several times. 

(804) Another witness testified that he bought whiskey at defendant's 
four or five times, and that when witness worked for defendant he 

had whiskey a t  his home, and that the witness had once unloaded a 
wagon-load and carried it into the defendant's house. 

E. G. Belvin, in reply to a question as to what he knew about the 
defendant engaging in the business of selling liquor, said: '(We have 
had right much complaint from out there, and went out and searched on 
two occasions. Sheriff and myself went back of his house a couple of 
hundred yards in the woods. We found three sacks full of empty one- 
gallon jugs-both glass and stone jugs-several empty kegs and several 
larger jugs, barrel recently emptied of whiskey, and ground had recently 
been trampled around there. We found some whiskey in his pantry, 
right back of the kitchen." 

The defendant excepts to the above testimony. The exception is with- 
out merit. While the testimony of Belvin, standing alone, would prob- 
ably be insufficient to convict the defendant of selling whiskey or of 
keeping it for sale, yet, taken in connection with all the other evidence 
in this case, it is a pregnant circumstance. 

His  Honor instructed the jury as follows: "The defendant is not 
required to go upon the witness stand. The law permits a party to go on 
the witness stand. I f  he feels that the State has offered evidence against 
him, the law allows him to do it. I f  he wishes to rely upon the fact that 
the evidence is not tb be believed, and sees fit to stay off the stand, the 
law says that ought not to be used against him. I f  there are other facts 
that could be produced to clear up the matter, and if he failed to do it, 
then those facts might be used against him. If you can see from the 
case, from the evidence, that he could hare explained his whereabouts, or 
whether he was with that negro or not, by other witnesses, then he should 
have offered them; but if you can see he had no opportunity of offering 
any other witnesses to show he was not with him or had no whiskey, 
then that would not be considered." 

To this charge the defendant excepted. 
The court distinctly charged the jury that they should not consider 

the failure of the defendant to testify, but if they found that the defend- 
ant could by other witnesses have explained the incriminating circum- 
stances testified to by the State's witnesses, and failed to do so, the jury 
might consider the failure of the defendant to introduce such explana- 
tory testimony as a circumstance against him. This was well within the 
rule stated in the case of Goodman, v. Sapp,  102 N. C., 482, and cannot 
fairly be construed as commenting upon the failure of the defendant to 

884 
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offer himself as a witness in his own behalf. See, also, Yarborough v. 
Hughes, 139 N. C., 209; 1 6  Cyc., 1062. 

We have examined, also, the other exceptions to the charge taken by 
the  learned counsel for the defendant, and have carefully con- 
sidered the earnest argument in  support of them. We are of (805) 

opinion, nevertheless, that his IIonor fairly and fully presented 
the case to the jury;  and tha t  there is no substantial error i n  thc charge 
which would warrant  us in  ordering another trial. 

N o  error. 

Cited:  
N.C. 582 
114 (1c) 

S. v. Baldwin,  178 N.C. 697 ( l c )  ; 1Maney a. Greenwood, 182 
(2c) ; S. v. Prince, 182 N.C. 792 ( l e )  ; S.  71. Elder,  217 N.C.. 
; 8. v. Wood,  230 N.C. 742 (2c). 

STATE v. TONY LITTLE. 

(Filed 3 May, 1916.) 

1. Intoxicating Liquors-Statutes-Constitutional Law. 
Chapter 07, Laws 1015, scc. 1, prohibiting the transportation of intoxi- 

cating liquors into North Carolina, except as therein stated, in connec- 
tion with the Webb-Kenyon J~aw, is a constitutional and valid enactment. 

2. Indictment-Intoxicating Liquors--Persons Unknown. 

A charge in a bill of indictment for violating chapter 97, sec. 1, Laws 
1915, that the defendant brought into the State intoxicating liquors in a 
quantity or quantities greater than one quart, etc., "for the purpose of 
delivery to persons whose names are to the jurors unknown" is not ren- 
dered insufficient because the names of the persons to whom liquor was 
charged to have been delivered were unknown to the jurors or not speci- 
fied in the bill. 

3. Intoxicating Liquors - Statutes - Two Offenses-Indictment-Convic- 
tion. 

Chapter 97, Laws 1915, see. 1, creates two offenses: the carrying or 
transporting into the State for any person, etc., more than one quart of 
spirituous liquor, in one package or a t  one and the same time, and trans- 
porting any quantity where the liquor for surh person is contained in 
more than one receptacle; and for a conviction of both of these offenses 
it is necessary Ihat each one be charged in the indictment. 

4. Intoxicating Liquors - Statutes - Indictment-Evidence-Verdict, Di- 
rccting-Courts. 

Where a person is charged with violating chapter 97, see. 1, Laws 1915, 
in carrying into this State spirituous liquor for delivery to others in 
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quantities greater than one quart, and it is shown that he had bought 
four quarts of whiskey in South Carolina, and brought them into this 
State, one quart for himself and one quart each for the other parties: 
Held ,  the offense charged in the bill is not proven, and the trial court 
should direct a verdict of not guilty. 

CLARK, C. J., dissenting. 

INDICTMENT for unlawfully bringing whiskey into the State contrary 
to certain sections of the statute, chapter 97, Public Laws 1916, tried 
before Justice, J., and a jury, at January Term, 1916, of ANSOX. 

The bill of indictment is as follows: "The jurors for the State, upon 
their oaths, present that Tony Little, late of the county of dnson, on the 
9th day of October, in the year of our Lord 1915, with force and arms, 

at and in the county aforesaid, did ~vilfully and unlawfully 
(806) transport from Florence, South Carolina, and bring into the 

State of North Carolina, certain spirituous or vinous liquor in a 
quantity or quantities greater than one quart, the said liquor or a part 
thereof being for the purpose of delivery to persons whose names are 
unknown to the jurors, against the form of the statute in such cases 
made and provided and against the peace and dignity of the State." 

On the trial the jury rendered the following special verdict: ('The 
jury impaneled in this cause find the following to be the facts in this 
case: On the day of November, 1915, the defendant, in Florence, 
S. C., purchased four quarts of whiskey, one quart of this being for him- 
self and one quart for each of the following persons : B. F. Gulledge, Jr., 
Mallie Gulledge, and George Gaddy. He got upon the train in Flor- 
ence, S. C., and came to Wadesboro, Anson County, N. C., with the whis- 
key, intending to use one quart for himself and deliver one quart to each 
of the three persons above named, who resided in Bnson County. I f  
upon these facts the court is of opinion that the defendant is guilty, we 
return 'Guilty' to be our verdict; if the court is of the opinion that upon 
these facts the defendant is not guilty, Re return as our verdict 'Not 
guilty.' " 

"The court being of opinion, under the special rerdict in this case, that 
the defendant is guilty under the law, the verdict of guilty is entered.'' 

Judgment on the verdict, and defendant excepted and appealed. 

Attorney-General Biclceft and Assistant Afforney-General Calvert f o ~  
the State. 

James A. Loclchart for defendant. 

HOKE, J. The validity of the act of Congress, commonly known as 
the Webb-Kenyon Law, chapter 90, Public Statutes Anno. Supp., 1914, 
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p. 208, and our State legislation passed in reference thereto, notably 
chapter 97, Laws 1915, and chapter 44, 1913, has been established in this 
jurisdiction so far  as the question can be settled by State decision. 
Glenn v. Express Co., 170 N. C., 286; S. v. R. R., 169 N. C., 295, and 
other like cases. 

As a matter of form, in respect to the feature of the charge that the 
unlawful delivery of the quantity specified was to "a person or persons 
to the jurors unknown," the bill of indictment has been held sufficient, 
S. v. Dowdy, 145 K. C., 432; S. v. Tisdale, 145 N. C., 422; and the prin- 
cipal question presented is whether, on the facts contained in the special 
verdict, the defendant is guilty of the offense, under the statute, charged 
against him in the bill. The part of the law more directly relevant to 
the inquiry, chapter 97, Laws 1915, section 1, is as follows: "That it 
shall be unlawful for any person, firm, or corporation, or any agent, offi- 
cer, or employee thereof to ship, transport, carry, or deliver, in any man- 
ner or by any means whatsoever for hire or otherwise, in any one 
package or at any one time, from a point within or without this (807) 
State, to any person, firm, or corporation in  this State, any spirit- 
uous or vinous liquor or intoxicating bitters in a quantity greater than 
one quart or any malt liquors in a quantity greater than five gallons; 
and it shall be unlawful for any spirituous or vinous liquors or intoxi- 
cating bitters so shipped, transported, carried, or delivered in any one 
package to be contained in more than one receptacle." 

From a perusal of this section it appears that the provision creates 
and was intended to create two offenses: 

1. That of carrying or transporting in this State, or from a point 
within or without the State, by any person, firm, or corporation, to or 
for any other person, firm, or corporation, in one package or at  one and 
the same time, more than one quart of spirituous liquors. 

2. That of so carrying or transporting spirituous or malt liquors in 
any quantity where the packages for such person are contained in more 
than one receptacle, that is, each package shall be carried for and go 
to its owner as a distinct and separate parcel. 

The bill of indictment, drawn under the first clause of the section, 
charges that the defendant unlawfully brought into this State certain 
spirituous liquors, in quantities greater than one quart, to be delivered 
to a person or persons to the jurors unknown, and the facts established 
in the special verdict are that he bought four quarts of whiskey in Flor- 
ence, S. C., and brought the same into the State, one quart being for 
himself and one quart each for three other designated persons. 

According to these findings, it has not been shown that the defendant 
hap committed the offense against the statute, as charged against him in 
the bill, of bringing into this State in "any one package or at any one 
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time," for delivery to another, any spirituous liquors in quantities 
greater than one quart. Whether, on the facts as they existed, the de- 
fendant may have been guilty under the second clause of the section by 
reason of the manner in  which the whiskey was packed and transported 
or carried by him is not before us. Such an offense is not cha'rged in 
the bill nor are the facts established relevant to and controlling on such 
a n  issue. 

On the charge as now made and the facts contained in the verdict, we 
a re  of opinion that his Honor should have directed a verdict of not guilty 
to be entered. This will be certified, that the verdict be entered as indi- 
cated and the prisoner discharged. 

Reversed. 

CLARK, C. J., dissenting: The statute provides that it "shall be unlaw- 
ful for any person, etc., to transport, carry, or deliver in any manner, or 
by any means whatsoever, for hire or otherwise, . . . at any one 
time from a point within or without this State to any person, etc., in 
this State any spirituous or vinous liquor, etc., in a quantity greater 

than one quart." 
(808) The indictment charges that the defendant "purchased four 

quarts of whiskey in Florence, S. C., one quart for himself and 
one quart for each of the following persons (naming them) ; that he got 
upon the train at  Florence, S. C., and came to Wadesboro, N. C., with 
the whiskey, intending to use one quart for himself and to deliver one 
quart to each of the three persons above named, who resided in Anson 
County." "Intending to deliver" to them means transporting or carry- 
ing for delivery to them. 

Upon the charge and the facts found, the judge properly held the 
defendant guilty, for he transported at one time from a point without 
the State, for persons in this State, spirituous liquors in a quantity 
greater than one quart. I t  is found that he reached Wadesboro with 
said liquor for the purpose of delivering the same. The fact that he was 
arrested before the liquor was delivered in no wise condones the offense, 
prescribed in the statute, of transporting, carrying or delivering the 
whiskey for any person or persons in this State in the forbidden quan- 
tity. 

The fact that the defendant intended to divide it after he reached here 
(if it was in one package) into four several parcels does not affect the 
fact that he brought in more than a quart at  one time, for the purpose 
of delivery. 

I t  is not found as a fact, and there is no presumption, that the defend- 
ant brought the whiskey in four several packages, nor would it matter 
if i t  had been so found, for the act provides that it shall be unlawful if 
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spirituous liquors shall be brought in "at any one time" in "quantity 
greater than a quart." I t  is the fact of bringing in such quantity at  any 
one time, for a person or persons, that is unlawful, and it is immaterial 
whether a t  "any one time" such quantity was in separate packages or in 
one package. 

I t  is none the less in furtherancc of the mischief intended to be rem- 
edied that intoxicating liquors shall be brought in in  one barrel to be 
drawn out in quantities of a quart or less for each person, or whether 
i t  shall be brought in  in  150 bottlcs, like champagne, for instance, packed 
in  straw or sawdust, with the purpose of delivering a bottle to each of 
150 persons. The intent of thc law is plain, and an evasion in whatever 
method is a violation of the purpose and the letter of the law. The law 
is made to be obeyed. Every purpose and intent thereof is defied by the 
acts of the defendant herein charged and found as facts. 

When a common carrier brings in a number of quart bottles addressed 
each to a separate consignee, it brings in  but one quart at  one time to 
each consignee; but here the defendant is the purchaser of four quarts, 
which he brings in  with merely the "intent" to hand to three other per- 
sons, and this is bringing in four quarts at  one time, whether they are 
in one package or in four. 

Cited: S. v. Carpenter, 173 N.C. 769 (4d) ; 8. v. Little, 178 N.C. 761 
(40);  S. v. H'edgecock, 185 N.C. 719 (2c) ;  8. v. Jarreit, 189 N.C, 
519 (2c). 

(Filed 31 May, 1916.) 

1. Municipal Corporations-Citirs and Towns-Ordinances-Sunday Laws 
-Discrimination-Constitutional Law. 

An ordinance of a town, authorized by statute, imposing a fine of $25 
upon drug stores for selling cigars, etc., on Sunday, and a fine of $5 for 
the same oft'ense upon restaurants, cafes, and lunch stands, declaring 
the same to be a nlisdemeanor, relates to distinct and easily severable 
occnpations, and in the absence of any finding that those engaged in 
them come in competition with each other, the ordinance will not be  
declared nnconstitutional and invalid upon the ground that it is discrimi- 
natory against the owners of drug stores. 

2. Same-Statutes. 
Thr authority given an incorporated town to make ordinances, rules and 

regulations for the better government of the town as they may deem best, 
Revisal, see. 2923, includes the right to make an ordinance regulating 
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or prohibiting the sale of cigars and tobacco on Sunday and to declare 
such sale a misdemeanor punishable by fine, etc., such tending to promote 
the morals and well-being of society ; and it is Held,  that the ordinance 
in question is also authorized under its charter provision giving the 
aldermen the power to make "regulations to cause the due observance 
of Sunday." 

3. Same-Municipal Discretion. 
The extent of the authority the General Assembly or a municipal cor- 

poration may exercise in the passage of statutes and ordinances regulat- 
ing the observance of Sunday, when such are constitutional, is for the 
General Assembly, or for the governing body of the municipality acting 
under its authority. 

CRIMINAL ACTION, tried before Ferguson ,  J., and a jury, a t  January  
Term, 1916, of CHFROKEE. 

This is a prosecution for a violation of an  ordinance of the town of 
Andrews, tried in  the Superior Court on appeal, where the following 
special verdict was returned by the jury and judgment was pronounced 
thereon : 

"That the town of Andrews was duly chartered by the General Assem- 
bly of North Carolina in the year of 1905; that the mayor of said town 
is  constituted an official court with the power to enforce the ordinances 
of said town. That  the charter of the town of Andrews contains the 
following powers delegated to the board of aldermen, among others: 
'TO make regulations to cause the due observance of Sunday.' 

"That on 16 July,  1915, the following ordinance was passed, to wi t :  
" ' T h e  board  of a ldermen  d o  enac t :  That on and after the 24th day of 

July,  1915, i t  shall be unlawful for any drug store in  the town of An- 
drews to sell any article of merchandise whatsoever on Sunday, 

(810) except as hereinafter provided. That  this ordinance shall not be 
construed so as to apply to the filling of prescriptions, selling of 

patent medicine, or any article for the relieving of the sick and necessary 
for  such. Tha t  any one found guilty of violating the above ordinance 
shall be guilty of a misdemeanor and shall pay a fine of $25 for each 
and every offense, and each violation shall constitute a separate and 
distinct offense.' 

"That copy of this ordinance was posted a t  the postoffice, a public 
place in  said town, within a few days after its passage; and it is not 
known if i t  remained posted for thir ty days when the same was removed 
by the postmaster. 

"The foregoing ordinance has never been replaced. 
"That the defendant J. W. S. Davis and Ewart  Davis are proprietors 

of a drug store in  said town, known as Davis Pharmacy;  that  on Sun- 
day, 28 November, 1915, the defendant sold in this drug store one cigar 
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to  Jess Porter, one package of cigarettes to Wymer Padgett, and one 
cigar to James Roper; these articles were not used as medicines, nor for 
the sick, but were among the goods kept for sale in said drug store. 

"That a number of stores, two hotels, and several residents in said 
town kept cigars and cigarettes for sale at the same time. 

"That on 25 May, 1915, the aldermen of said town passed the follow- 
ing ordinance : 

" '(b) That it shall be unlawful for any restaurant, caf6, or lunch 
stand to open its doors on Sunday for the sale of any article whatever, 
except such restaurants, caf6s, or lunch stands that are only of that class 
and are conducted wholly as restaurant, caf6, or lunch stand: Pro- 
vided further, that this section shall be construed so as to prohibit res- 
taurant, caf6, or lunch stand carried on in connection with a grocery 
store from being permitted to do business on this day. He  that shall 
be guilty of violating this ordinance shall be guilty of a misdemeanor 
and fined within the discretion of the court, not to exceed $5 ; and that 
such sale in violation of this ordinance shall constitute a separate offense, 
and that the opening of the doors shall be prima facie evidence of a sale.' 

"On 5 July, 1915, the following amendment to said ordinance was 
passed at a special meeting of the board of aldermen, to wit: 

' ( ( I t  is hereby ordered that the following words be added to line seven 
i n  paragraph (b), and after the words "grocery store" the following 
words, "fruit stands, venders of soda water, ice-crea~n, or any other 
place of business whatever." ' 

"That the defendants have duly paid all license taxes required by the 
law of North Carolina, and are regularly licensed druggists. 

"That the foregoing are valid and subsisting ordinances of said town. 
'('A regular meeting of the board of aldermen shall be held at  the 

mayor's office in the town of Andrews on the second Monday in each 
month, at  7 :30 o'clock p. m. 

" 'Copies of all ordinances shall, immediately after the ratifica- (811) 
tion thereof, be published in some newspaper printed in the town 
of Andrews or posted at  one or more public places within said town. 

"'That the foregoing ordinances shall be enforced from and after 
their ratification. 

"'By the board of aldermen read twice and ratified this the 8th day 
of September, 1913.' 

('If upon the foregoing facts the court is of the opinion that the de- 
fendants are guilty, the jury find them guilty; if the court be of opinion 
that the defendants are not guilty, the jury find them not guilty." 

Upon considering the foregoing special verdict, the court is of opin- 
ion that the penalty of $25 on one class and.$5 on other classes for doing 
identically the same business in violation of the same ordinance is an 



I N  THE SUPREME COURT. 1171 

unconstitutional discrimination. I t  is therefore considered and adjudged 
that the defendants are not guilty. Thcy are discharged and the town 
of Andrews is adjudged to pay the cost. 

(Signed) G. S. PXRG~JS~N,  
Judge Presiding. 

To thc foregoing judgment the town of Andrews and State excepted 
and appealed to the Supreme Court. 

Atforne?y-Benerd Niclcrfl and Assisiani Attorney-Gencral Cahrr t  f o r  
plaintiff. 

M. W.  Bell for defendants. 

ALLXN, J. The question which is very fully discussed in the briefs 
and upon which his Honor rested his decision, that the two ordinances 
set out in  the verdict, when considered together, operate as an unlawful 
discrimination between persons engaged in the same business, does not 
arise, as the first ordinance deals only with keepers of drug stores, and 
the second with the keepers of restaurants, caf6s, and lunch stands. 

These are distinct and easily severable occupations, and there is no 
finding that those engaged in them come in competition with each other. 

The ordinance, however, relating to druggists is fnrther attacked upon 
the ground that the town of Andrews is not authorized to pass Sunday 
ordinances, and also that the ordinance is within itself an unreasonable 
classification. 

The charter of the town of Andrews specifically authorizes the hoard 
of aldermen '(to make regulations to cause the due observance of Sun- 
day"; but if this were not sufficient, the Revisal, sec. 2923, ghes power 
to cities and towns "to make ordinances, rules and regulations, for the 
better government of the town . . . as they may dcem best." 

This last statute was considered in 8. v. Medlin, 170 N .  C., 682, and 
in passing on an ordinance adopted by the town of Zebulon the 

(812) Court said: "This ordinance, which prohibits keeping open 
stores and other places of business for the purpose of buying or 

selling, except ice, drugs and medicines, and permits the drug store to 
sell soft drinks and tobacco for a limited time in the morning and 
afternoon, as a convenience to public customs, is not an unreasonable 
exercise of the police power. Ncithcr does i t  cover the same ground as 
Revisal, 2836. Such local regulations are within the powers conferred 
on town authorities in their exercise of the pdice power, and if not satis- 
factory to the community, such regulations will doubtless he changed a t  
the instance of their constituents or by thc election of a new board of 
commissioners. Public sentiment in  this regard varies in different lo- 
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calities, and the power of making these local regulations is simply an 
exercise of 'home rule,' which is wisely vested in the town commissioners 
to conform to the sense of public decency and peace and order which is 
observed by compliance with the sentiments of their constituents." 

The ground on which Sunday laws are generally upheld is that the 
observance of Sunday is promotive of the moral and physical well-being 
of society, and that such statutes and ordinances are a valid exercise of 
the police power. 

"Statutes prohibiting the pursuit of all occupations generally on Sun- 
day have been uniformly held constitutional. Fro l i cks f~ in  v. Mobile, 
40 Ala., 725; Scales 11. State, 47 Ark., 476; COWL u. Aas., 122 Mass., 40; 
Corn. v. Wol f ,  3 S. and R. (Pa) ,  48; S p ~ c h t  v. Corn., 8 Pa.  St., 312; 
Society, etc., u. Corn., 53 Pa. St., 125; Charlesfon 71. Ben jamin, 2 Strobh. 
L. (S. Car.), 508; Oolurnbia 73. Duke, 2 Strobh. L. (S. Car.), 530, note; 
Parker v. S ta fe ,  16 Lea (Tenn.), 476. Where, however, the statute pro- 
hibits the following of certain occupations only, or, after a general pro- 
hibitory provision, cxcepts certain occupations and callings from the 
aperation of the statute, the decisions are not always in accord. Such 
statutes have been attacked as class legislation, but in the greater num- 
ber of instances have been sustained. T h e k r n  a. McDcwid, 34 Fla., 440 ; 
People 71. Haga.n, (Supr. Ct. Spec. T.), 36 Misc. (N. Y.), 349; Nash- 
ville v. Linclc, 12 Lea (Tenn.), 499. Thus statutes prohibiting barbering 
.on Sunday have been held constitutional. P e o p l ~  n. Rellef, 99 Mich., 
151; People v. H a ~ ~ n o r ,  149 N.  Y., 195; Ex. p. Northrup, 41 Oregon, 
489. And statutes prohibiting the playing of baseball are valid. S .  11. 

Powpll, 58 Ohio St., 324; S. u. Goode, 5 Ohio Dec., 281, 5 Ohio N. 
P., 179. A statute prohibiting barbering under a heavier penalty than 
tha t  applied to other prohibited occupations has been upheld on the 
ground that the tendency to violate the law by that particular occupation 
mag be greater, and that it was, therefore, in the discretion of the Legis- 
lature to fix a greater penalty. l l r e? j~r  11. Blate, 102 Tenn., 103. Simi- 
larly, statutes prohibiting the keeping open of any place of business and 
excepting from its operation certain occupations, such as hotels, board- 
ing-houses, livery stables, retail drug stores, and such manufac- 
turing eitahlishrnents as are riccessarily kept in operation, are (813) 
held not to he unconstitutional. Ex. p. Andreujs, 18 Cal., 679; 8. 
I). Sopher, 25 Utah. See, also, 8. 11. Nichols, 28 Wash., 628. These 
statutes may apply to the entire class which they purporl to affect. Ex. 
p. Northrup,  41 Oregon, 489." S. 11. Justus, 1 A. and E. Anno. Cases, 93. 

Tn Soon. B i n g  v. Crowley, 113 U. S., 703, a regulation which applied 
only to those engaged in the laundry business was sustained, and the 
Court said: "The specific regulation for one kind of business, which 
may be necessary for the protection of the public, can never be a just 
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ground for complaint because like restrictions are not imposed upon 
other business of a different kind. The discriminations which are open to 
objection are those where persons engaged in  the same business are sub- 
ject to different restrictions, or are held entitled to different privileges 
under the same conditions. I t  is only then that  the discrimination can 
be said to impair that  equal right which all can claim in the enforce- 
ment of the,laws." 

The general question of the right of classification was very fully con- 
sidered by this Court in S. c. Davis, 157 N. C., 648, and Smith v. Wil- 
X-ins, 164 N.  C., 136, and the doctrine mas approved that  the General 
Assembly or a municipal corporation has the power to classify the 
different occupations, pro-i~ided the classification is not unreasonable 
and oppressive, and tha t  usually the extent to which the power will be 
exercised is for the General Assembly or the governing body of the mu- 
nicipality. 

We do not think the power has been exceeded in  this instance, and 
the judgment of the Superior Court is therefore reversed. 

Judgment should be entered against the defendant upon the special 
verdict. 

Reversed. 
I 

Cited: S. v. Rirlcpatrick, 179 R.C. 761 ( I c )  ; S. v.  Pulliam, 184 N.C. 
687 ( l c )  ; 8. v. Weddington, 188 N.C. 645 (2c) ; Bizzell v. Goldsboro, 
192 N.C. 357 ( lc ,  2c) ; S. I ! .  Tranthnm, 230 N.C. 643 (2c). 

STAT13 v. HARDY WIGGINS a m  MERRITT NILLER. 

(Filed 31 May, 1916.) 

1. Homicide-Identification-Evidence-Corpus Delicti. 
Where upon the trial for murder there is sufficient evidence that it was 

committed a t  a certain place on a country road about 7:20 a.m. of a 
certain day, and the defense is failure of identification, testimony offered 
on behalf of the defendants that two other men were seen a t  the place 
the evening before, without direct evidence connecting them with the 
c o r p w  dslicti, is inadmissible. 

2. Homicide-Evidence-Impeachment-Accusation. 

h question asked a State's witness, on cross-examination, for the pur- 
pose of impeachment, if he had not been accused of stealing a hog from 
a certain person, and not whether he had been convicted thereof, is for- 
eign to the issue, and properly excluded. 
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3. Evidence-Homicide-Bloodhounds-Corroboration. 
Where the testimony on a trial for a homicide tends to show a murder 

had been committed, and that  a bloodhound had been put upon the well- 
guarded human tracks a t  the place, which thereby trailed the defendants 
and identified them, and that the dog was of pure blood, had been trained 
for such purpose, and the action of the bloodhound is corroborative of 
the competent dying declaration of the deceased that  the defendants had 
killed him, it  is competent, and the question as  to whether the trial was 
properly followed is one for the jury. 

4. Homicide-Evidence-Dying Declarations. 
Where upon a trial for a homicide there is evidence that  the deceased 

was shot a t  7:20 a.m. and when found stated there was no use for a doc- 
tor, for he mould die, and identified the prisoner, then coming up, as  the 
man who had shot him, and i t  appears that  he died from the mound the 
evening of the same day, the declarations of the deceased a re  competent 
a s  dying declarations. 

5. Homicide-Identi~cation-Verdict-Instructions-Deees of Murder--- 
Statutes. 

Where there is evidence that  a murder in the first degree has been com- 
mitted, and the prisoner on trial relies only upon proving a n  alibi as  his 
defense, the verdict will be considered in connection with the charge of 
the court, and where the court has properly instructed the jury to find 
the prisoner guilty either of murder in the first degree or not guilty, a 
verdict of guilty necessarily fixes the offense as  in the first degree, and 
is a sufficient compliance with the statute, Revisal, see. 3271. 

APPEAL by prisoners f r o m  Fcrgzison, J., a t  September Term, (814) 
1915, of GRAHAM. 

Attorney-General Bickett and Assisfant Stiorney-General Calvert f o r  
the State. 

Alley & Leatherwood, Sherrill & Harwood, and Dillard & Hill for 
prisoners. 

CLARK, C. J. T h e  prisoners were indicted for  murder ,  the bill charg- 
i n g  t h a t  they "willfully, premeditatedly, deliberately, and feloniously, 
a n d  of their  malice aforethought, did ki l l  and murder  Ph i l l ip  L. P h i l -  
lips." 

There  was  evidence, which the  j u r y  believed, t h a t  the  prisoners l a y  i n  
wait  and  killed the deceased f r o m  ambush. There was no evidence tend- 
i n g  to  show a n y  other s ta te  of facts, a n d  the  sole issue of fact  was as  t o  
the  ident i ty  of the prisoners, t h a t  is, whether  they were the persons who 
slew t h e  deceased. T h e  j u r y  returned f o r  their  verdict tha t  they found  
"the prisoners at the  bar ,  and both of them, guilty of the  murder  and 
felony whereof they s tand indicted." 
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The court had refused to charge the jury, as prayed by the prisoners, 
that "under the evidence of this case they could return a verdict of guilty 

of murder in the first degree, or guilty of murder in the second 
(815) degree, or not guilty." The court properly refused to so charge, 

for if the jury were satisfied beyond a reasonable doubt that the 
prisoners slew the deceased in the manner in evidence, they were guilty 
of murder in the first degree; and if it was not found beyond a reason- 
able doubt that the deceased was thus slain by the prisoners, then, as 
the court instructed, the jury should have returned a verdict of not guilty. 

The jury found that beyond a reasonable doubt the prisoners slew the 
deceased, and found them guilty as charged in the indictment. 

The deceased was shot about 7:30 a. m., 23 August, 1915, and died 
about 7 p. m. of the same day. 

The evidence is that the deceased left home at 7 :20 a. ni. that day, 
riding a mule down the road towards Robbinsville. His son and daugh- 
ter soon after went to the cow lot to milk, when they heard a gun fire 
and heard their father call twice quickly. The son got one Buck Camp- 
bell to go with them, and, goihg down the road, found their father sit- 
ting with his back against a tree and the mule hitched to the tree. This 
was about three-fourths of a mile from the place where the deceased said 
he had been shot, and the tracks of the mule showed that it commenced 
running at that point. The son asked his father the trouble, and he said 
that Hardy Wiggins or Merritt Xiller had shot him at Hazel Branch, 
near a big chestnut log; that he saw them as he passed there. When 
asked if lle wanted a doctor, he said, "There is no use." Just at that 
time the prisoner, Merritt Miller, came up, when the deceased said: 
"You are the man that shot me." Miller denied this, and the witness 
says: "Miller was in a trembling way and could not hold his hands 
still when he walked up to where (witness's) father was. This took 
place right ~vhen Miller walked up." 

After the arriral of other people, the deceased was carried home on 
a stretcher, and in passing the chestnut log he showed them where the 
two men were when he had passed. He  said that one of the men shot 
after he passed them, the bullet entering about 2 inches to the right of 
the backbone and coming out at the breast. There was testimony of ill- 
feeling on the part of the prisoners towards the deceased, and threats 
by each of them that they would kill him. When the deceased stated 
that the prisoner shot him, and pointed out where he stood, he said that 
he would die, and lie did die that evening. The judge properly admitted 
his statements as dying declarations. 

Boodhounds were brought from Tennesee, and after being put on 
the tracks, which had been carefully guarded, around the chestnut log, 
they trailed until they came to the home of the prisoner Wiggins and 
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marked him while he stood in the yard. They then followed the track 
and met the deputy sheriff, who had Miller in custody, whereupon the 
dogs that mere trailing the track ran up to Miller and marked 
him also. (816) 

Exceptions 2, 3, 6, 7, 8, 9, 12, 13, 14, 21, 24, 25, 26, 29, 30, 31, 
32, and 33 are not mentioned in the brief of the appellants, and are 
therefore waived. Rule 34; S. u.  Spivey, 151 N.  C., 676. 

Excvption 1 is because on objection by the State the court excluded 
the evidence offered to show that two other men were seen tho evening 

1 before near the spot where deccased was shot. Tcstimony tending to 
show that another than the prisoners committed the crime is inadmissible 
uslless there is direct evidence connecting the other with the corpus 
drIrcf i ,  which was not the case here. S. I ? .  Millimn, 158 N. C., 621; 
8. 1 1 .  Lomberi, 93 N. C., 623; 8. I). Llrverhy, 88 N. C., 633; 8. 11. Ua,rter, 
82 N. (!., 604 ; 9. 1.. Bi~ltop, 73 N. C., 45 ; S. o. Wliite, 68 N. C., 159. 

A witness for the State was asked on cross-examination, for the pnr- 
pose of impeaching him, if he had not been accused of stealing a certain 
person's hogs. On objection, this was properly excluded. The 
was ~ o t  whether he had been convicted, but whether he had been accused, 
and it is certainly not competent to ask a question foreign to the issue 
in order to impugn the credit of the witness. I t  is not stated what the 
witness's answer would have heen. Claw v. *'Smith, 129 N. C., 232 ; S. 11. 

~ l i s s o ? ~ ,  93 N. C., 508. 
Exceptions 5, 10, 11, 15, 16, 17, 18, 19, 20, 22, 23, 27, and 28 relate 

to the admission of testimony as to the trailing of the prisoners by blood- 
hounds. Thip testimony has always been held cornpotent within tho 
limits observed in this case. 8. 1 ) .  Norman, 1.53 N.  C., 591 ; 8. o. S p i t - ~ y ,  
151 N. (I, 676; S. 11. I'reemnn,, 146 N .  C., 615; 8. 1). Il~rnter, 143 N. C., 
607; 8. o. Moorc, 129 N.  C., 494, and Chamberlaync on Evidence, see. 
1760. 

In 8. 1.. Xorman, 153 N. C., 591, the Court held that in order to render 
s~sch testimony competent it must not only be shown that the dog is of 
pure blood and of a stock characterized by acuteness of sense and power 
of discrimination, but must also he itself possessed of these qnalities 
and have heen trained or tested in their exercise in the tracking of bn- 
nliin beings. The testimony of the owncr and trainer of the dogs fully 
ineasurrd up to thest1 requirer~~c,irts, and ileed not he discixssed. 

This having becn shown to the satisfaction of the court, thc evidence 
of their action in  trailing was properly submitted to the jury. Whether 
they properly tracked the prisoners and identified them was for thc jnry, 
unless thc evidence was manifestly insi~fficient to be submitted to them. 
I n  8. o. IVOOTP, 129 N. C., 494, relied upon by the prisoners, the dog 
failcd to follow any track. The evidence of the trailing in this case is 
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very full and the jury found it sufficient. I t  was used in corroboration 
of the dying declarations of the deceased. The criticisms of the counsd 
for prisoners here were directed to the weight to be givcn this testimony, 
but that was a matter for the jury, and not a question of law for this 

Court. 
(817) The last exception is to the form of the verdict rendered, upon 

the ground that the statute requires the jury to say in what degree 
of murder the prisoners were convicted. The statute, Revisal, 3271, 
provides : "Nothing contained in  this statute dividing murder into 
degrees shall be construed to require any alteration or modification of 
the existing form of indictment for murder, but the jury before wlmn 
the offender is tried shall determine in their verdict whether thc crime 
is murdcr in the first or second degrce." The object of this statute is, 
of course, to place it beyond doubt in what degree of rnurd(1r the prisoner 
was convicted. The verdict must be constnled according to the charge 
and the evidence, and when these make i t  certain beyond question, the 
law has bwn complied with. 8. v. Gilchrist, 113 N.  C., 673. 

111 this case the court instructed the jury that they should find the 
prisoners ('either guilty of murder in the first degree or not guilty." 
The testimony was that the prisoners waylaid the deceased, and the only 
defense was an alibi. Upon the evidence for the State, and that for the 
defense, and the char&, the jury had no alternative but to return a 
verdict of guilty of murder in the first degree, as charged, or not guilty. 
Undw these circumstances this Court has always sustained a verdict 
like this. 

I n  8. 1 % .  8 p i v q ,  151 N. C., 676, the Court held: "When the entire 
evidcnce shows. and no other reasonable inference can be fairly drawn 
therefrom, that the murder was committed either by lying in wait or in  
an attempt to perpetrate a felony, and the controverted question is the 
identity of prisoner as the murderer, the trial judge does not commit 
error in charging the jury to render a verdict of guilty of murder in the 
first degree or not guilty." 

IJnder this charge, and upon this evidence, the jury had no altclrnative 
but to find the prisoners guilty of murdcr in the first degree or not guilty. 
Tf there had been the slightest doubt possible, the prisoners' counsel 
should, and certainly would, have asked for the jury to be polled and 
to indicate in what degree of mrxrder each juror found the prisoners, and 
each of them, guilty. I t  would be trifling with the most solenm admin- 
istration of justice to hold that on a trial, especially of this kind, in  
which every point has been defended, there was any doubt on this charge 
and evidence as to the finding of the jury. 

I n  8. 11. (Yilcl~rist, 113 N.  C., 673, where the indictment was in the 
same form as this, and the court charged that the crime was murder or 
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nothing (as i t  did in this case), and the jury found the accused guilty of 
the felony of murder in  the manner and form as charged in  the bill of 
indictment (as it did here), the Court held that upon the evidence only 
a verdict in the first degree was warranted, and that the general verdict 
was in response to the charge of murdcr in the first degree and a 
full compliance with the above statute, the Court saying (citing (818) 
several cases) : "The verdict should be taken in connection with 
the charge of his Honor and the evidence in the case." This has been 
cited repeatedly since, see Anno. Ed., especially 8. v. May, 132 N.  C., 
1021, and the very recent case of S. o. Walker, 170 N. C., 716. 

I n  this last casc the foreman responded, "Guilty of murder in  the first 
degree," and the prisoners having called for a poll of the jury, each 
juror responded simply, ('Guilty." The Court held that in that case 
(as in this) the question being solely as to the identity of the prisoners, 
and the judge having properly charged the jury upon tho evidence to 
return a verdict of guilty in the first degree or not guilty, the verdict 
must be construed in connection with the charge and the evidence, and 
there could be no reasonable intendment that the verdict could have 
meant anything else than murder in the first degree, "for there was no 
evidence either of murder in the second degree or of manslaughter, as 
indeed the court had told them," adding: "Any other interpretation 
would be a 'refinement' and a miscarriage of justice." 

The prisoners rely upon 8. v. Tmcesdale, 125 N. C., 696, and S. v. 
Jefferson, ib., 712. I n  the former case the record shows that there was 
question on the trial upon the evidence as to the degree of murder of 
which the prisoner was guilty, and the jury should have specified the 
degree. I n  the latter case a new trial was granted upon the incompetency 
of the evidence of dying declarations and of other evidence, the Court 
adding that the verdict should have specified also of what degree of 
murder the prisoner was guilty. 

I n  this case the entire evidence and charge and trial were directed to 
the one question as to the identity of the prisoners with the murderer, 
and the verdict can be construed, reasonably, in no other light than in 
answer to that issue. 

No error. 

Cited: S. 11. McIver, 176 N.C. 719 (3c) ; 8. 1.1. Bryanf ,  180 N.C. 692 
(512); S. v. Robinson, 181 N.C. 518 (3c) ;  8. v. Maslin, 195 N.C. 541 
(2d);  S. v. McLeod, 196 N.C. 545 (3c) ;  8. v. Dalton, 197 N.C. 126 
(2d);  S. v. Smith, 201 N.C. 497 (5c) ; S. 11. Mozingo, 207 N.C. 248 
(5p);  8. v. Morris, 215 N.C. 554, 555 (c ) ;  S. v. Mays, 225 N.C. 
489 (5p). 
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STATE v. C. A. CARLSON. 

(Filed 31 May, 1916.) 

1. Trials-Evidence-Criminal Action-Sonsuit. 
Upon motion to nonsuit a criminal action, the evidence must be con- 

strued in a light most favorable to the State, for the purpose of determin- 
ing its legal sufficiency to convict, and this being shown, its weight and 
the credibility of the witnesses are for the determination of the jury. 

2. Criminal Law-False Pretense-Evidence-Burden of Proof. 
A criminal false pretense is the false representation of a subsisting 

fact, whether oral or written words, or conduct, which is calculated and 
intended to, and does in fact, deceive, and by means of which one person 
obtains value from another without compensation; and, to convict, the 
State must show beyond a reasonable doubt that  the alleged representation 
was made : that  by reason thereof property or something of value had been 
obtained; that  the representation was false, made with intent to defraud, 
and that  it  actually deceived and defrauded the person to whom it was 
made. 

3. Same--Certificates of Stock. 
Evidence upon a trial for false pretense which tends to show that the 

defendant had secured a n  option on all the shares of stock in a corpora- 
tion for $15,000, and effected a sale of half thereof to F., upon the repre- 
sentation that  the two would own the whole concern unincumbered: that  
the stock could not be bought for less than $20,000, of which he would 
pay $10,000 cash for half, and F. $10,000 for the other half:  that the 
interest of F. should be kept a secret; that  the check for the $10,000 
of F. was made to him, from which he paid $7,600 on the purchase price 
of the stock, and the remainder thereof, $7,500, was represented by a 
mortgage on the corporate property, all of which was unknown to F.; 
that  the defendant had secured $50 in currency instead of a check from 
F. to bind the option, so that he might not be known in the transaction: 
Held, sufficient to sustain the charge, and defendant's subsequent con- 
duct in S e w  York, when confronted with the charge by the wife of F., 
mas a circumstance in this case, to be considered by the jury upon the 
question of his guilt. 

4. Criminal Law-False Pretense-Indictment-Probata. 
The evidence in this case upon the charge of false pretense being con- 

sidered, it  is Held, that the objection that  the allegata and pvobata did 
not correspond cannot be sustained. 

5. Criminal Law-Indictment-Judgment-Motion in Arrest. 
An indictment charging false pretense must be certain to a general 

intent, stating all the facts and circumstances which constitute the offense 
with such certainty and precision that the defendant may see whether 
they constitute a n  indictable offense, so that  he may be informed of the 
charge, and be protected from another prosecution for the same offense. 
And i t  is Further held, that  a motion in arrest of judgment was properly 
denied, and that  the evidence was sufficient to sustain the conviction. 
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CRIMINAL ACTION, tried bcfore Adams, J., and a jury, at  (819) 
January Tcrn~ ,  191 6, of HFJNDERSON. 

Defendant was indicted for obtaining money by false pretense, in  
that he represented to one Dr. David J. Fuller "that the stock of the 
I-Iendersonville Traction Company could be bought for $20,000, and no 
less," and that "he, the said C. A. Carlson, had $10,000, and that if the 
said David J. Fuller would furnish the other $10,000, he, said C. A. 
Carlson, would purchase all of the said stock in  said Hendersonville 
Traction Company, and that they would hold it jointly and unencum- 
bered," which it is alleged in the indictment was false, and which defend- 
ant knew to be false, as "he did not have $10,000, or any sum, to use in  
the purchasr of said EIendersonville Traction Company, and that 
the said C. A. Carlson had at the time of making the representa- (820) 
tion an option on all of the capital stock of the Hendersonville 
Traction Company for the sum of $15,000, as he, the said C. A. Carlson, 
then and there knew." 1 t is further alleged that by color and means of 
the said false pretense he unlawfully, designedly, and feloniously ob- 
tained from David J. Fuller the said amount of $10,000 with intent to 
cheat and defraud him. 

Mrs. David J. Fuller, witness for the State, testified: "I lire in  Hen- 
dersonville; I have lived here for six years. I lived in Brooklyn, N. Y., 
bcfore coming here. My husband's name was David J. Fuller. He  is 
dead; died on the 18th of last August; his business was that of a retired 
dentist. EIe died a t  the age of 76. I know C. A. Carlson. I met him 
first in the fall of 1912 at the Kentucky Home Hotel in Hendersonville. 
Dr. Fuller and a woman that Carlson introduced as his wife were pres- 
ent. This was during the very last days of October, or the early part of 
November, 1912, I met Mr. Carlson the next day at nly own home. 
Prior to thc issuing of the check spoken of here, Cai-lson was in our 
home cvcry day, and sometimes twice a day. I n  regard to the charge 
that Carlson obtained a check from my husband for $10,000, there was 
quite a little led up to the signing of the $10,000 check. I n  the early 
days of November Mr. Carlson came frccluently to our home, and in 
the living-room of our home one evening, bcfore my husband and my- 
self, he said, addressing my husband by his given name: 'David, we can 
get this Rendersonville Traction Company for $20,000; we can go into 
i t  together and own all the stock jointly. I have my $10,000 ready, if 
you can get the same amount.' There had been a discussion between the 
two men prior to this, but this was the first time I heard of i t  in the 
presence of both of them. Doctor said to Carlson that he thought he 
could get his $30,000. Carlson asked him, 'How soon?' and Dr. Fuller 
said, 'Well, I will have to look into my bank account. I always keep 
several thousand on hand, but I have not that much in the bank, but 
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can borrow from the bank, as I have frequently done in the past.' At 
another time, probably the next day, Carlson came into the house and 
said that he had been talking to Mr. U. G. Staton and Mr. D. S. Pace 
further about buying the Traction, and that they were very warm about 
the subject, and Dr. Fuller said, 'Cannot you get them down to $18,0002' 
Whereupon Mr. Carlson said, 'No; I have tried that, but i t  won't do. 
They won't take less than $20,000.' 'Another thing,' said Mr. Carlson, 
'there is a man in town who wants that Traction; he comes from Brook- 
lyn, and he will beat us to it if we don't get it.' 'IIow so.011 do you 
think you will get that $10,000 that you will put in with me?' Dr. 
Fuller said, 'There is no trouble about my share in  the Traction; you 
can go ahead and do what you can about the deal.' Things went along 

like that till 15 November, when Mr. Carlson, coming iiito the 
(821) house one (lay, after talking about things, he said: 'I want to go 

over and bind that Traction deal with Mr. Pace and Mr. Staton, 
but I am short of cash. I hare no money here. I am expecting letters 
from New York with money. Can you lend me $50 with which to bind 
the Traction? I will pay i t  right back to you.' Dr. Fuller said, 'Yes; I 
will write you a check.' About the middle of November he askrd the 
doctor for $50 with which to bind the Traction deal, and Dr. Fuller 
was about to write the check, and Mr. Carlson said, 'No, don't write a 
check; that will bring you right into it, a i d  they will suspect that you 
are having something to do with it.' 

"Back to the first meeting. I asked Dr. Fuller, in the prescnre of 
Carlson, if they had consulted a lawyer about this. Mr. Carlson cut in 
and said, 'We don't want any lawyer in this. I know all about such 
affairs. I have had lots of experience. TJawyers eat up a great deal of 
money.' And Dr. Fuller said, 'Yes, I know they do.' So i t  was agreed 
that no lawyer should be brought into the mattcr; that Mr. Carlson 
would fix all these things and matters to the satisfaction of Dr. Fullcr. 
When in the middle of November Carlson asked Dr. Fuller for the $50, 
and Dr. F d l e r  was about to write the check, the doctor turned to me 
and asked if T had the money by mr. Doctor said he nwer kept such a 
large sum on his person. I said I didn't think I had that much. And 
Mr. Carlson said, 'Why can't you make out the check to yourself, David, 
and cash i t  yourself 2' Doctor sat deliberating and said, 'Yes, that might 
do.' I said, 'Birdie,' meaning Mr. Barber, 'is outside and has his whecl, 
and he can go over to the first bank and cash the check, after you write 
it, and bring it right back. H e  would be quicker than you.' After a 
few minutes Mr. Carlson agreed to it, and I went out and told Rarbcr. 
Barber camc in  the house, and Dr. Fuller wrote the chcck for $50, pay- 
able to H. J. Barber. Mr. Barber went over to the bank and got the 
money, and brought i t  back, and handed i t  in  my presence and Mr. 
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Carlson's presence to Dr. Fuller, and Dr. Fuller counted the $50 to Mr. 
Carlson, and said, 'There, Charles, is the purchase money for the Trac- 
tion.' Dr. Fuller said, 'Wait a minute, Charles; I'll go with you; wait 
till I get my coat and hat.' Mr. Carlson said, 'No, don't do that;  we 
want to keep this matter a secret. We don't want then1 to know any- 
thing about it for a few weeks.' Then Dr. Fuller said, 'Yes, I remember ; 
that is all right.' Mr. Carlson said, 'I'll go over and bind tho Traction, 
and tell you about it.' Mr. Carlson went out that rnorning and came 
back in the afternoon, and said he had paid over the $50 to bind the 
Traction. Frorn 15 November up to the first days of December Mr. 
Carlson was at  the house frequently, and spoke of the Traction to Dr. 
Fullcr, in my presence. Dr. Fullcr said, 'It is a fine thinq to have this 
right, frce and clear.' Carlson said, 'YPs, a great thing to own all the 
stovk together. And what a wonderful thing that we met on the 
train as wc did. What a fine thing that Mrs. Carlsou asked you (822) 
to corrlc to her.' Things went on like that until 1 December, or 
thereabouts, when Mr. Carlson came to th(1 housc one day and said, 
'Ilavid, I don't want to be iriyuisitive about your private affairs and 
bank account, but if you cannot get that $10,000 that you will put in 
with me to buy the Traction Company by the first of January, I must 
know about it.' Dr. Fuller said, 'I can get it by the first of January.' 
Carlson said, 'I don't want to be inquisitiw, as I said, but I would like 
to know just how you are going to make it.' Dr. Fuller said, 'I am not 
a rich man; my general income is derived from the horne I have in 
Brooklyn, New York, and shares in the American Beet Sugar.' 'Do you 
own that outright?' asked Carlson. 'Yes, I own it outright,' replied 
the doctor. 'Oh, man alivr !' Mr. Carlson said, 'don't you know that beet 
sugar is going to be the first thing taxed?' Carlson said, 'There are al- 
ready rumors that they will tax this beet sugar. You have been asleep 
a t  the switch.' And then he came and put his arm around his shouldcrs, 
and said, 'Doctor, you have been losing four or fivc hundred dollars a 
day by holding that stock. Where is the morning paper ?' Carlson then 
picked up the paper from the table and pointed to the beet sugar stock, 
and said, 'See, i t  is now 91. I t  was 102 last week. I t  has been droppinp 
down. You want to sell that now, or you won't havr anything left at 
all.' Dr. Fuller sat there deliberating, and finally said, 'I have held that 
stock since its infancy. I bought it over thirty years ago. I t  has never 
failed to pay its dividend. I t  is paying its dividend now. T don't think 
T had better sell it.' Mr. Carlson insisted that thc stock should be sold. 
Finally, at Mr. Carlson's request, Dr. Fuller wcnt to the telephone and 
dictated a telegram, which was sent to his broker in Ncw York, telling 
him to sell all his holdings, and those I had with him jointly, at 91. 
Carlson was present. The stock was sold in a day or two for nearly 
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$27,000 and deposited in Brooklyn bank in the name of Dr. Fuller and 
myself. On 4 December Dr. Fuller wrote a check for $10,000. 1 was in 
the library with him when he wrote the check. I cannot remember that 
Carlson was present. The check was written payable to Charles A. 
Carleson for the sum of $10,000. This is the check. (The State here 
introduced in evidence the check.) The cheek was drawn 9 I)eecmber, 
but was dated ahead. I cannot say positively, but very IikeIy it was 
dated prior to the 9th, as Dr. Fuller dated his checks ahead. (Check is 
marked Exhibit A) The check is indorsed in Carlson's handwriting 
twice, the first 'Charles A. Carleson' and the second is 'Charles A. 
Carlson.' I t  is spelled in  the face of the check, 'Charles A. Carl~son.' 

"It was one year, December, 1913, before I found that this Traetion 
road didn't cost $20,000. I saw Carlson in a few days afterward. I 
found him in his office in New York City. I went to New York the day 

after I learned the Traetion hadn't cost $20,000. I was dcter- 
(823) mined to find out what had bccome of the rest of the money. I 

went to Mr. Carlson's office, but he was not there. I waited for 
him, and when he came into his office he was very much taken back to 
see me, and asked mc what I was doing in  New York. I t  was two or 
three days before Christmas, 1913. I had brought my little daughter to 
New York with me. I said, 'What would I be doing in New York? 
I am here doing a little Christmas shopping.' Then he interrupted me. 
'IIow is David?' he said. I said, 'Want to see you about that;  doctor 
is not well.' H e  expressed his sorrow. I said, 'He is grieved, and I 
myself have called to know why things are at  such a standstill with the 
Traction Company-where the money has gone. We want a friendly 
accounting.' Mr. Carlson said immediately, 'That can all be attended 
to, Mrs. Fuller; all the files are in  the possession of C. S. Calvert in 
Hendersonville. I f  there is anything out of the way, we will get these 
files from Calvert. I n  fact,' he said, 'I will send for them. I have sent 
for them to come up here. But I will send a telegram, not to send them, 
but keep them till you return.' 'Well,' I said, 'we can easily account for 
the first $10,000. The road cost $20,000. You put  in $10,000 and 
doctor $10,000. I s  that not so?' 'Yes,' he said; 'the road cost $20,000. 
I put in  $10,000 and doctor put in  $10,000.' I said, 'Mr. Carlson, 1 
know to the contrary. I have learned from very good information in 
Hendersonville that t l ~ e  road only cost $7,500 in cash, with the assurnp- 
tion of a mortgage of $7,500. Where is  the rest of the moncy?' He 
began to mutter and halt and clear his throat, and to tell me that he had 
a very bed cold. 'Well,' I said, 'where is the original contract between 
you, purchasing the Traction Company, with Staton and Pace?' He 
said, 'That paper is with all the records of the Traction together. You 
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can have them any time you like. I will let you look at them.' 1 said, 
'I would like to see that paper.' I never saw it. I never have seen it." 

The defendant, at  the proper time, moved to nonsuit the State, which 
motion was overruled. There was a verdict of guilty. Defendant then 
moved in arrest of judgment, which motion also was refused. He took 
exceptions to both rulings. Judgment, and appeal by defendant. 

Defendant contended in this Court that there was a variance between 
the allegations and the proof. 

Attorney-General Rickett and Assistant Attorney-General Calvert for 
the Stnfe.  

Snzifh & Shipman and W i n s h  & B i y p  for d ~ f r ~ d a d .  

W ~ L I ~ ~ R ,  J., after stating the case: The motion to nonsuit requires 
that we sliould ascertain merely whether there is any evidence to sustain 
the allegations of the indictment. The same rule applies as in civil cases, 
and the evidence must receive the most favorable construction 
in faror of the State for the purpose of determining its legal suf- (824) 
ficiency to convict, leaving its weight to be passed upon by the, 
jury. 8. 11. barmon, 145 N. C., 481; S .  v. W a l k ~ r ,  149 N. C., 527; S. 
71. Cosfner, 127 N. C., 566. The effect of Laws 1913, ch. 73, allowing a 
motion for nonsuit in a criminal case, was considered in 8. I ) .  Moore, 
166 N. C.. 371 ; 8. o. Gihsm,  169 N. C., 318. Where the question is 
whether there is evidence sufficient to warrant a verdict, this Court con- 
siders only the testimony favorable to the State, if there is any, discard- 
ing that of the prisoner. 9. 21. N a r f ,  116 N.  C., 976. The weight of the 
eridence and the credibility of the witnesses are matters for the jury to 
pass upon. S. v. Utley, 126 N.  C., 997. Applying these familiar prin- 
ciples to the case under consideration, we are constrained to hold that 
the conriction of the defendant is sustained by the evidence. 

A criminal false pretense may be defined to be the false representation 
of a subsisting fact, whether by oral or written words or conduct, which 
is calculated to deceive, intended to deceive, and which does in fact 
deceive, and by means of which one person obtains value from another 
without compensation. 8. 71. Phifer,  65 N.  C., 321; 8. 11. Whedhec, 
152 N .  C., 770. I n  order to convict one of this crime the State must 
satisfy the jury beyond a reasonable doubt (1) that the representation 
was made as alleged; (2) that property or sornetl-ling of value was oh- 
tained by reason of the representation; (3) that the representation was 
false; (4) that it was made with intent to defraud; (5) that it actually 
did deceive and defraud the person to whom it was made. 8. n. Whed- 
bee, supra. There is proof in this case of every element of the crimp. 
Mrs. Fuller's testimony, if true, is of itself sufficient to justify a verdict 
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of guilty. The representation was that defendant could buy the stock 
of the railway traction company for $20,000, but for no less. Dr. Fuller 
did not wish to invest so much in it, his share being one-half, or $10,000, 
and he asked Carlson if he could not get i t  for $18,000, to which the 
latter's reply was, "No; I have tried that, but i t  won't do. They won't 
take less than $20,000. Another thing, there is a man in town who 
wants that Traction; he comes from Brooklyn, and he will beat us to itD 
if we don't get it. How soon do you think you will get that $10,000 
that you will put in  with me?" Dr. Fuller replied, "There is no troublc 
about my share in  the Traction; you can go ahead and do what you can 
about the deal." This representation as to price of the stock was false 
to the knowledge of Carlson. He had already bought it, or taken an 
option to buy it, for $15,000. At first the owners of the stock, U. G. 
Staton and Dr. D. S. Pace, offered to sell to him at $17,000, arid C a r l s o ~  
then offered $12,000, the parties finally agreeing on $15,000 as the price. 
Carlson, apparently impecunious, went to see Dr. Fuller and even bor- 
rowed from him the $50 with which to make the deposit required "to 

bind the bargain." There was evidence that hc was acting s t~al th-  
(825) ily and with the purpose of concealing the fact that he was ne- 

gotiating for the purchase for Dr. Fuller, as well as himself. After 
urging Dr. Fuller, then 73 years old, to pay his part of the purchase 
moncy, he finally got him to do so, receiving his check for the $10,000, 
of which he paid $7,500 to the owners of the stock, kept $2,500 for him- 
self, and left a note and mortgage for $7,500 standing on the property. 
H e  never paid any part of his share of $10,000. Without regard to the 
other evidence of a damaging character, what wc have just recited would 
seem to  be a sufficient answer to the motion for a nonsuit. We have 
proof of the representation of a subsisting and material fact, viz., that 
he could buy the stock at  not less than $20,000, and the falsity of i t ;  that 
the rcpresentation was made with intent to deceive and defraud Dr. 
Fuller of his money, and that i t  actually did deceive and defraud him. 
There can be no question that thcre.is ample evidcnce to show the false 
represcntation, and that i t  was calculated and intended to deceive Dr. 
Fuller, and did deceive him, appcars when we consider the testimony of 
Mrs. Fuller that her husband knew nothing as to what had passed b e  
tween Carlson and the owners of the stock, and was ignorant of thc fact 
that Carlson had actually purchased the stock, under the option, for 
$5,000 less than he had represented thc price to be; that Dr. F'ullcr 
wanted to buy it for less than $20,000, and Carlson told him that i t  
could not be done, and that finally Carlson obtained the $50 in cash, and 
afterwards the check for $10,000. Was he deceived by the rcprewnta- 
t ion? Mrs. Fuller testified: "Dr. Fuller said, 'Charles, this is a great 
thing, that we are getting this Traction together. It will be a great 
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thing to own this stock with you-just the two of us.' And Mr. Carlson 
&id, 'Yes, and we don't want to let this matter get out in town.' I said, 
'For what reason, Mr. Carlson?' He said, 'Why, don't you know that if 
Dr. Fuller was thought to be in the transaction, they would think I was 
"putting one over them"?' This was the first time 1 had ever heard the 
expression. H e  said, 'It is all riglit after a frw weeks. We can mention 
that the doctor is in  i t ;  but- just at present we won't say aqything about 
i t  a t  all." And then he asked me to be very careful about what I said. 
Arld he told me later not to let anything get out." 

Carlson did not like the idea of the doctor giving him his check for 
the $50, but insisted that the check should be made payable to Borne one 
else who could have i t  cashed. The jury might well have inferred from 
all this secrecy and suppression of the facts, and especially of the con- 
nection of Dr. Fuller with the transaction, that Carlson feared, if it 
became known that Dr. Fuller was his copartner, he might find out what 
had bcen paid for the property, and the efforts of Carlson to cheat and 
defraud him might be foiled. That Dr. Fuller was actually dccvGved 
and that Carlson obtained the money or the check by reason of tho de- 
ccption, clearly appears from the evidence favorable to the State. 

I t  would be uselcss to dwell long upon the phases of the evi- (826) 
tlcrlce which tend to establish several elements of the crime and 
the guilt of the accused, nor is i t  necessary that wc should point out any 
conflict in the evidence, hecause we are not permitted to decaide as to its 
weight. To do so would invade the province of the jury. The evidence 
is quite as strong as in some cases where convictions of crimes have heen 
sustained by this Court. S. 11. Carmom, 145 N. C., 481 ; S. 11. Walhm, 
mlpra, and cases cited. We refer rspwially to S. a. ikfuflhezos, 121 N. C., 
604, which was a n  indictment for cheating by false pretense. This is 
the syllabus in that case: 

"I. I f  a person by his acts or conduct induces another to believe that a 
fact is really in existence, when it is not, and thereby obtains money or 
property, he comes within the scopc of the statutes against false pretenses. 

"2. Where on the trial of an indictment for obtaining money under 
false pretenses there was evidence that the defendant obtained money 
from the deceased husband of the witness to get an Electropoise, which 
defendant, claiming to be an agent therefor, had agrecd to sell to the 
husband, and which defendant claimed to be in the express ofice, when 
there was, in fact, no  Electropoise in such office, and that thc defendant 
kept the money so obtained: NeTd, that the evidcncc was sufficimt to 
be submittcd to the jury." 

The conduct of defendant when Mrs. f i l l e r  met him in New York 
a t  his office, and their conversation, were circumstances which the jury 
could consider in addition to evidence already commented upon. 
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~ T A ' C E  'U. CARLSON. 

'I'herf. was no substantial variance, if variance at  all, br~tw~en the 
allegations of the indictment and the proof. There must, of course, be 
all~qutu and p ~ o b a t a ,  and they must correspond. The State cannot by 
indictment charge a defendant with thc commission of one offense and 
convict hirn upon proof of another offense. S. I ? .  Qihaon, 169 N. C., 318. 
Rut that is not what has been done in this caw. Thc chargcl is that 
defendant rcyrescnted that they could not buy the stock, not the itock 
and something else, at  less than $20,000, which was knowingly false, in 
that he had already contracted to buy it at less than that amount. There 
was evidence to sustain this charge. U. G. Staton tcstified : "Dr. D. S. 
Pace and I owned stock in the Hrndersonville Traction Company, and 
sold the same to C. A. Carlson about the first of November, 1912, and 
Carlson was to pay us $7,500 in cash w h e n  w e  made ihe  stock o r m  to 
liirn." Mrs. Fuller testified that in a convc~sation between Carlson and 
Dr. Fuller, Carlson said, "David, we can get this Hend~rsonville Trac- 
tion Company for $20,000-we can go into it together and our& all thp 
sfocX joinfly." Dcfcndant, in his testimony, also ~ f e r r d  to the trans- 
action as one for the purchase of the stock of the Traction Company. 

His language was: "I said Staton would sc.11 the stock for 
(827) $20.000." Tl~ere  is plenary evidmcc that all the reprr~sentatiuns 

were false, as we have shown and as appears from the testimony 
of Mrs. Fullrr. I t  cannot be successfully contended that there is no 
e d e n c e  that defendant was deceived by the false representation and 
was thereby induced to part with his money, and that he was greatly 
impoverished by the conduct of tlie defendant, not being able to attend 
his brother's funeral because of the lack of inorley with which to pay his 
expenses. This is mentioned to show how easily 11c became p r q  of the 
defendant's duplicity and deceit, if the evidence of Mrs. Fullw is be- 
lieved. There is much of this evidence that hc contradicted, but the 
.jury has settled the conflict of evidence against him. 

The motion in arrest of judgment was p ropr ly  overruled. 
The indictment is drawn according to approvcd prec~dcnts. I t  alleges 

that the defendant did falsely pretend: 
1. That the stock of the Hendcr5onville Traction Company, a cor- 

poration, could be purcahased for $20,000, and 110 less. 
2. That he, the said C .  A. Carlson, had $10,000, and that if the said 

David J. Fuller would furnish the other $10,000, he, C. A. Carlson, 
would purchase all of the stock in the l~endersonviile Traction Company 
arid that tlwy would hold it jointly, and unencumbered. 

And these representations are thus negatived : 
1. That the stock of said Traction Company was not held at  $20,000, 

but that he, the said Carlson, had at thc time of making said representa- 

905 
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tion an option on all of said capital stock of said ZIcndersonvillr Tr i l c -  
tion Company for the sun1 of $15,000. 

2. That he did not have $10,000, or any sum, to use in t l ~ r  purchase 
of stock in  said Hendersonvillc Tracxtion Company. 

I t  is true that the indictment should negative by specaial averment the 
truth of the prrtcnsc allegrd, 19 Cyc., 426; but thcre is such an aver- 
ment in this bill, and the allegation of the represcntation and its falsity 
is sufficient, even within tho principle stated in the cases cited by the 
defendant. S. t i .  Pickett,  78 N. C., 458; S. 11. Lumhefh ,  80 N. C., 393; 
8. 11. McWhirter,  141 N. C., 809, and in Rer 11. P ~ r r o t t ,  2 Maillc & 
Selwyn, 379. 

Every indictment must be certain to a general intcnt. It must state 
all thc facts and circumstances which constitutc, the offenscx with s w h  
certainty and precision that the defendant may be enabled to see whether 
thcy constitute an indictablr offense. The object of an indictment is to 
inform the prisoner with what he is charged, as well to enable him t,o 
make his defense as to protect him from another prosrcution for the same 
criminal act. I t  should, therefore, he reasonably specific and certain in 
all its material averments, 8. v. Hi71, 79 N. C., 656; S. v. Lumbeth, supra. 
Within this rule, the particulars of the represrntation and its 
falsity arc plainly stated, so that the defendant must have been (828) 
apprised of thr nature of the crime with which hc was charged. 

There arc some matters called to our attention which arr  irrelevant to 
the qucstion involvctl. The stock without the plant or assets of the 
company would be valueless, as the former is issued and based upon the 
latter, and the parties must have supposed that when they were buying 
stock they were to become thc rcal owners of the company's property to 
the extent that t h ~ r e  was no exception from the transfer. But that is 
immaterial, as the only question is whether defendant made the repre- 
sentation as to the stock knowing i t  to be false, and did he thclreby 
deceive Dr. Flxllrr and obtain his money. This issue was raised by the 
indictment and the plea, and thcre was cvidcncc to  sustain the verdict. 
S. 1). Matthews, 121 N. C., 604. 

There is no error in  thc record, and it will be certified accordingly. 
No  error. 

Cif'ifrtl: 8. v. Il'ilson, 176 N.C. 753 (Ic)  ; LC. 11. Phil7ips, 178 N.C. 714 
( lcc)  ; 8. a. R o v n t r ~ e ,  181 N.C. 538 ( l c )  ; 8. 1 1 .  Jenkins, 182 N.C. 8 19 
( Ic )  ; 8. v. C r o u s ~ ,  182 N.C. 836 (Ic)  ; S. o. Marfin,, 182 N.C. 849 ( Ic )  ; 
R. a. Wh i snan f ,  185 N.C. 611 (Ic)  ; 8. v. Will iams,  I85 N.C. 664 (Ic)  ; 
8. I>. P o t f ~ r ,  185 N.C. 743 ( l c ) ;  8. 1 1 .  J u d d ,  188 N.C. 831 (Ic) ; 8. 11. 

R o b w f s ,  189 N.C. 95 (212) ; t7. I ) .  Rideouf ,  189 N.C. 160 (Ic) ; S: 7.. 

&paon, 190 N.C. 687 ( l c )  ; 8. v. Ra77ange~, 191 N.C. 701 (5e) ; 8. v. 
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Montague, 195 N.C. 22 ( l j )  ; 8. v. J o h s o n ,  196 N.C. 507 (2cc) ; 8. u. 
Icing, 196 N.C. 63 ( l c ) ;  S. v. Caw, 196 N.C. 133 ( l c ) ;  S. v. Muyrr, 
196 N.C. 456 (2c) ; S. v. Lawrence, 196 N.C. 564 ( Ic )  ; 8. o. McKinnon, 
197 N.C. 582 ( l c )  ; 8. v. McLeod, 198 N.C. 653 ( l c ) ;  S. v. Cusey, 201 
N.C. 203 ( I c ) ;  s. u. Lea, 203 N.C. 30 ( l c ) ;  S. v. Ammons, 204 N.C. 
757 ( l c )  ; S. v. Salterfield, 207 N.C. 1 2 1  ( Ic)  ; 8. u. Anderson, 208 N.C. 
782 ( I c ) ;  S. v. Landin, 209 N.C. 22 (Ic)  ; 8. v. Eubanks, 209 N.C. 763 
( l c ) ;  S. v. Coal Co., 210 N.C. 746 ( l c ) ;  8. u. Smoak, 213 N.C. 90 ( l c )  ; 
S. v. Bammonds., 216 N.C. 75 (Ic)  ; S. v. Urown, 218 N.C. 420 (1c) ; 
S. v. Nann ,  219 N.C. 214 ( l c )  ; S. o. l lowley,  220 N.C. 117 (2c) ; 8. v. 
Johnson, 220 N.C. 775 ( l c )  ; S. v. l ~ a w ,  227 N.C. 104 (5c) ; 8. v. Duven- 
port, 227 N.C. 495 (2c). 

STATE V. CHARLIE DOOICERY. 

(Filed 31 May, 1916.) 

1. Criminal Law-Affray-Deadly Weapon-Courts-Jurisdiction. 
Where one of the parties to a n  affray has used a deadly weapon, the 

offensr is cognizable in the Superior Court, though the other party had 
no deadly weapon at the time. 

2. Criminal Law-Warrant-Service-Appearance-Waiver. 
Where the accnscd voluntarily appears and defends a criminal charge 

brought against him in a court having jurisdiction, he waives service 
of the warrant and the fact that  it was not sworn to. 

3. Criminal Law-Justice's Court-Collusion-l'leas-Former Conviction 
-Special Verdict-Appeal and Error. 

Where collusion is shown between the court of a justice of the peace, 
having Irird the case, and the defendant acc11sc.d of a criminal offense, 
the judgment should be declared roid;  :1nd whvrc. it  is shown by special 
verdict that  the uncle of the drfcmdant, a t  the instance of his father, 
bad sworn out the warrant for an affray, in which the other had used 
a deadly weapon, and upon this trial no witness was sworn except the 
uncle. and the justice of the pracac had previously agreed to "fix the 
matter" so that the defcndant would not have to go before the Superior 
Conrt, i t  is Held, in thc Supreme Court, on appeal, that  the plea of formrr 
conviction was nnavailing to thc defendant, and judgment should be 
enlrred against him in the Superior Court on the special verdict. 

APPXAL by the State from Ferguson, ,T., at November Term, 1915, of 
CHEROICEE. 
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Attorrcey-Genr~ral Rickett and i l s s i s l a ~ ~ t  Aliorney-Genrral (ficl- (829) 
w r t  f o ~  the State. 

N o  counsel contra. 

CLAXK, C. J .  This is an appeal by the State on a judgment upon a 
special verdict on an  indictment for an affray. The defendant Charlie 
Dockery and one Lovin were parties to an affray in which a deadly 
weapon was used by the defendant Lovin. 

I t  appears from the special verdict that the defendant having sworn 
out a warrant against Lovin for the assault upon him with a pistol, said 
Lovin waived an  examination and was bound over to the Superior Court; 
that the solicitor sent a bill against both Lovin and Dockery for an 
affray, which was returned a true bill, to w h i d ~  the defendant 1)ocker.y 
pleaded former conviction. The special verdict furthw found that a t  
the instance of the father of the defendant Dockery, William Killian, 
who was an uncle of the defendant, applied to a justice of the peace to 
know if he could not "fix the matter" so that Dockcry would not have 
to appear in the Superior Court; said justice said he could fix it, and 
directed Killian and his nephew, the defendant Dockery, to appclar the 
following Monday, at which time, upon an affidavit signed by Killian, - 
the warrant was issued, but not given to any officer, and the defendant, 
without the examination of any witnesses except said uilclr~, was fined 
$2.50. 

I n  the recent case, 8. v. L a n c a s t ~ r ,  169 N. C., 285, the Court said: 
'"In 8. ?I. Coppersmith, 88 N.  C., 614, it was held that an affray is 
cognizable in the Superior Court as to both defendants w h c ~ e  it appeared 
that a deadly weapon was used by either. This has been cited and 
approved in 8. v. AlberLson, 113 N. C., 634. To same effect, S. v. R a y ,  
89 N.  C., 687, and cases cited to both cases in the Anno. Ed. I f  Parker, 
not having used a deadly weapon, had been convicted or. acquitted beforth 
a justice of the peace, this would have been a full defense as to him. 
8. v. Fagg, 125 N. C., 609." 

The charge of an affray, though'one of the parties did not use a deadly 
weapon, confers jurisdiction as to both defendants; but if thr one who 
has not used a deadly weapon has been already tried and convicted, or 
acquitted, before a justice, the plca of former conviction would be good. 
The sole question, therefore, is whether the defendant I)ockery has been 
tried in the court of the justice of the peace-for the jury finds that h r  
did not use a deadly weapon--or was there such collusion that the pro- 
ceeding was a nullity? We think the court should have held thc pro- 
ceeding before the justice invalid. 

According to the special verdict, the warrant was issued at the instance 
.of the father and uncle of the defendant, and the defendant appeared 
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without the warrant having been served. He could have waived 
(830) service, and he could also havc waived the fact that it does not 

appear that the warrant, though signed by Killian, was sworn to. 
I t  was not necessarily collusion because the warrant mas issued at the 
instance of his father and uncle, though i t  was certainly not a seemly 
proceeding. But the verdict finds further that the warrant was issued 
upon an agreement by the justice that he would "fix the matter so that 
the defendant would not have to go before the Superior Court," and 
further that there was no examination of witnesses except said uncle, 
who had procured this arrangement; and the justice, without other evi- 
dence, and, therefore, without any real trial, but in pursuance of the 
agreement practically with the defendant himself to keep him out of the 
Superior Court, fined the drfendant $2.50. Such procecdings were col- 
lusive, and cannot have the rffrct of a legal conviction that would bar 
further proceedings in the Superior Court. 

Legal proceedings must be, as Cmar wonld havc his wife, "not only 
without wrong, but above suspicion." Thc judgment hcre was by agree- 
ment and for the benefit of the defendant, and was rendered without 
proper evidence. I t  cannot be treated as possessing any validity in the 
eye of the law. Lovin and other witnesses should have been summoned 
so the justice could have heard both sides. 

8. o. C a 7 ~ ,  150 N. C., 805, relied on by the defendant, cannot protect 
him. I n  that case it is true that thc Court hcld that a defect in the 
warrant or arrest or in the deputization of a special officer was waived 
by the appearance in court of the defendant. But there the affidavit was 
made by a third party; several eyr-witnrssrs were suinmnoned and exarn- 
ined at  the trial, and the assaulted party and his brothers, who werc 
eye-witnesses, were notified of the time of trial, and the court waited 
for their appearance, though they did not attend the trial. The Court 
held on those facts that though the defendant himself aslwd for the war- 
rant to issue, it was issued in fact upon the affidavit of a third party, 
and the eye-witnesses were summoned and examinrd, and the opposite 
party to the affray and his witnesses were summoned. The Court held 
thereupon that there was a valid trial and disposition of the causc by 
the justice, and that there was no evidence of collusion. 

lipon the facts found in the special verdict there is evidence of an 
agreemmt and coll~~sion between the defendant Dockery and his uncle 
and father on one hand and the justice on the other; no witnesses werr 
examined except defendant's uncale, who had mad? the agreement with 
the justice; and the judgment rendered was colh~sivc and a nullity. The 
court should have so held and rendered judgment accordingly. Whrn 
the case goes back judgment should be rendered against the defendant 
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on the  plea of former ronrict ion upon the  special verdict. S. 1,.  Moore, 
136 N. C., 581. 

lkversed .  

(831 ) 
STATE Y. WALLACE AGEY. 

(Filed :: May, 1916.) 

1. Insurance Laws - Criminal Law - Investment Companies-License- 
Statutes. 

A company organized in another State and having agents here for the 
purpose of selling small lots of land upon a certain cash payment, the 
balance payable in a term of years, with obligation on the part of the 
company to set out and cultivate figs thereon, with guarantee as  to qnan- 
tity of bushes thereon and price of figs a t  the m d  of the period, and to 
convey the land to the pnrc-haser, or his heirs or assigus in the event of 
his cleat11 if the deferred payments a re  promptly met by him or them 
according to his obligatioxis, falls within the intent and meaning of onr 
statutes, Rwis:rl, sec. 4805, and th r  amendatory acts of 1911 :mtl 1913, 
being section 480%~ Gregory's Supplemexit, requiring that the company 
be licensed by the Insurance Commissioner whc11.1 he is satisfied that the 
company is safe and solvent and has complied with the laws of this State 
applicable, etc. 

2. Same-Police l'owrrs-Commerce-Co~~stitutional Law. 

Where a foreign corporation offers, through its agent here, small lots 
of land for sale, obligating itself to cultivate the lanils under stated 
ternis, and upon the full pay~nent of tlie purchase priw, in installmmts 
during a term of years, to make title to tlie purchuser, etc., the trans- 
action cannot be regarded as  commerce, or affected by the Constitution or 
Federal statutes regulating interstate commerce: and our statutes re- 
quiring that  to do bnsiness here they be licensed a r e  valid as  a proper 
police regulation. Revisal, sec. 4805, aniended by L a m  1911, 1913, being 
section 4805a, Gregory's Snpplmwnt. 

3. InsuranceCourts-Judicial Notice-Criminal Law-Investment Com- 
panies. 

The Conrt, in this case, tt11;es judicial notice that  by the TJnited States 
census Tatnnll County, Georgia, is the largest county in that State, cover- 
ing 1,100 square miles ; that much land can be found in tbat  section of 
comparatively srnall valne, as  :11so the services to be performed by the 
corporation, in comparison with t l ~ d  priw to be paid for tlie land. On the 
facts in this case, the failure or refusal of the corporation to comply with 
the requirements of onr statntes to obtain licenses makes the defendant, 
i ts agent, guilty of the ofYensr charged. Revisal, see. 4805, amended by 
1,aws 1911 and 1913, Gregory's Snpplenient, sec. 1805a. 

APPEAL by defendant f r o m  A l l ~ n ,  .J., at November Term, 1015, of 
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A t tomey-General  Uiclcett for the S f a t e .  
A. Y .  f3urrows and J .  Dolph Long for defendant. 

CLARK, C. J. The defendant is indicted under Rev., 4805, and ch. 
196, Laws 1911, and ch. 156, Laws 1913, being sec. 4805a of "Gregory's 
Supplement7' (amending said Rev., 4805)) know as thc "Blue-sky Law.', 

Upon the special verdict the court was of opinion that the defendant 
was guilty, and the jury so found, and from the judgment thereon the 

defendant appealed. 
(832) The special ~ e r d i c t  finds that the foreign corporation repre- 

sented by the defendant is a u t h o r i d  under the laws of the State 
of Tennessec to buy and sell r e d  estate, and that i t  has bought large 
tracts of land in Tatnall County, Georgia, which i t  has divided, and is 
selling these tracts of land for fig orchards, and, in some instances, is 
contracting to furnish and set out fig trecs on said tracts for a stipulated 
period of time, and has not obtained a license so to do of our Insurance 
Commissioner. 

The indictment and the special verdict, which are set out in full, pre- 
sent two questions : 

I. Whether such contract is within the provisions of the statute. 
2. I f  so, is the statute invalid as a regulation of intcrstate commerce? 
As to the first proposition, ch. 196, Laws 1911: "Before any bond, 

investment ,  dividend, guarantee, registry, title gnarant,ce, debenture, or 
such other like company (not strictly an insurance company as defined 
in this chapter), or any individual, corporation, or copartnership who 
shall be agents, offer for sale or sell the stocks, bonds, or obligations of 
cnny f o ~ e i g n  c o ~ p m a t i m ,  whether organized or to bc organized or being 
promoted, shall be authorized to do business in this State, it must be 
licensed by the Insurance Commissioner, which the Commissioner is 
authorized to do when he is satisfied that such company or corporation 
is safe and solvent and has complied with the laws of this State appli- 
cable to fidelity cornpanics and governing their admission and super- 
vision by thc Insurance Department. I f  such company is chartered and 
organized in this State arid has its home office within the State it may, 
if a stock company, commence businrss with a capital stock of twrnty- 
five thousand dollars, provided i t  is solvent to the cxtrnt of not lms 
than fiftcen thousand dollars. The license issued to such companies and 
their agents shall be issued and paid for as provided for those of insur- 
ancr companies." 

Grcyp-y7s Supplement, src. 4805a, suhsec. 1 (ch. 156, Laws 1913), 
provides: "Every corporation, company, copartnership or association, 
all of which are in  this act termed company, organized, proposed to be 
organized, or which shall hereafter be organized without this State, 
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whether incorporated or unincorporated, which shall in this State sell 
or negotiate for sale any .stocks, bonds, or other evidences of property, 
or interest in itself or any other company, all of which are in this act 
termed securities, upon which sale or proposed sale the whole or any 
part of the proceeds are used, or to be used, directly or indirectly, for 
the payment of any commission or other expenses incidental to the 
organization or promotion of any such company shall be subject to this 
act." 

The question, therefore, is whether the company represented by the 
defendant is an "investment" company, or whcther the defendant was 
offering for sale the "obligation of any foreign corporation," 
wi@hin the mcaning of section 4805, or whether thc dcfendant, as (533) 
the agmt of the foreign corporation, was offering for sale in this 
State "evidences of property, or interest in itself or any other company," 
within the meaning of section 4805a. 

I n  addition to the parts of the special vcrdict rcfcrrcd to, it appears 
from the exhibit, which was made a part of the special vcrdict, that in  
an  application of a prospective purchaser the following stipulations 
appear : 

"In event of death of purchaser hcreof, warranty deed will be deliv- 
ered to his or her estate, provided payments arc not in arrears." 

"The company guarantees to scientifically develop, cultivate, prunc, 
and take care of said orchard plot or plots for fivc ycars, and, upon com- 
pletion of the payments as above set forth, to make, exccute, and deliver 
to the purchaser hereof a general warranty deed for the number of plots 
mentioned above, which shall have at  that time 200 livinc trees thereon." 

u 

And "The company guarantees the purchaser hereof 3 ccnts per pound 
for all fruit grown on said trces delivered at  the preserving plant in good 
condition." 

I t  will be apparent from the facts set out in the special verdict that 
the contract offered by the defendant for his company comes within a t  
least three provisions of the statute. 

I t  is an " invas fment  company" offering to the public an investment 
in  lands and fig orchards in Georgia. I t  is also offcring the "obligations 
of said corporation" to cultivate said land, and giving its contract to 
make title on compliance with certain terms; and, lastly, it is offering 
for sale, within the tcrms of Laws 1913, ch. 156, such "evidences of 
p r~pcr ty . '~  Under all three of these provisions it is within the scope of 
the act. 

This transaction took place entirely within the State of North Caro- 
lina, and is subject to the police power of this State. There can hc no 
interstate commerce unless, as a part of the transaction, there is in con- 
templation somc act of transportation between two or more States. I n  
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this case the defendant was selling to a citizen of this State an obligation 
to make title to real estate in Georgia, and, upon compliance with the 
terms therein stated, to make title to a certain small lot of land in 
Georgia. There is nothing to be transported either from this State to 
Georgia or from Georgia to this State. There is no element of inter- 
state commerce involved. Paul  11. Virginia, 75 U. S. (8 Wall.), 168, at  
p. 183. 

The intent of the statutc is to protect our people, under the police 
power, from fraud and imposition by irresponsible nonresident parties. 

Thesc instances have been so frequent that the U. S. Postoffice 
(834) Department has estimated that the people of this country have 

been losing annually more than one hundred millions of dollars 
by speculative schemes which have no more substantial basis than so 
many feet of "blue sky." 

To prevent such impositions on its people is an essential duty of gov- 
ernment. I f  there is fraud and imposition in a case of this kind the 
parties imposcd on can rarely go to Georgia and hunt up the guilty 
party, even if to be found there, and undergo the expense incident 
thereto. Even if this could be done, there would rarely be any assets 
which could be applied to the demands of the plaintiff. This State has 
sought to protect its people, not by forbidding such transactions, but by 
the very reasonable requirement that when parties, whether incorpo- 
rated or not, acting under the authority, actual or merely asserted, of 
another State, propose to do such business in our borders they must sub- 
mit their statement of assets and the nature of their business to the In- 
surance Commissioner of this State, who will issue his license to do busi- 
ness here when he "is satisfied that the company or corporation is safe 
and solvent and has complied with the law of this State applicable to 
fidelity companies and governing their admission and supervision by the 
Insurance Department," and making it intiictable to transact such bnei- 
ness in  this State until such liccnse has been obtained. This is a reason- 
able requirement under the police power of this Statc. 

There is nothing in the Constitution of the IJnited States or in  the 
Constitution of North Carolina which prohibits the people of North 
Carolina, acting through their Legislature, from making so reasonable 
and just a regulation for the prevention of fraud and imposition. I f  
the 39 men who signed tho Constitution a t  Philadelphia more than 
a century and a quartcr ago had intended to so cripple the State 
governmcnts that they could not thus protect their own people, such pur- 
pose is not expressed in the Constitution, and if they had so designed 
they wonld have earned the execration of the public and not the honor- 
able place which they hold in the hearts of posterity. 



N. C.1 SPR.LNG TERM, 1916. 

Without passing upon the bona fides of this particular proposition, 
there is enough before us to require this supervision and license by the 
Insurance Commissioner before the defendant's company could proceed 
with its proposition. The proposition, in brief, is that the defendant's 
company will sell to the intending purchaser a lot of land 120 x 450 feet 
(which is about 1% acres), for which they require $600 to be paid, i. e., 
near $500 per acre. Of this $600, $120 must be paid down at signing 
of the paper and another $120 during the first ycar, and the company 
does not agree to set out any fig cuttings till after said $240 is paid. The 
rcrnaindcr of the $600 is to be paid in monthly installmcnts during the 
next five years. The company reserves the title, giving merely its unse- 
cured promise to make title on payment of all the purchase 
money, and providing that if there is default in any one payment (835) 
all the deferred paymcrlts shall at once become due and payable. 
The company agrees to "cultivate, prune, and take care of said orchard 
plot for five years," and, upon final completion of the payments stipu- 
lated for ($600 for each of said 11/4-acre lots), to make title to the lot, 
"which shall have at that time 200 living trees thereon"-which may, or 
may not, mean "if7' they have 200 living trees thercon. 

The obligation does not stipulate that the company will set out 200 
trees or cuttings thereon, nor that the company shall make title if thew 
should not be 200 trees living thercon a t  the end of said five years. But 
taking i t  that it is intended to obligate the company to set out said fig 
cuttings (the usual mode) and to obligate further that there shall be 200 
fig trees thereon at the end of five years, still there is no assurance that 
the company now has any assets, nor is there any security to the buyer 
that a t  the end of five years and after payment of the said $600 (for 
about 1% acres of land) there will be any means to enforce specific per- 
formanees or recover damages if the company has or has not set out the 
200 fig trees on the land, or there shall or shall not be 200 living trees 
on the lot a t  tho end of five years, or any guarantee that there will he 
any assets to which the purchaser can look for damages. The defendant 
company has failed and refused to lay before the Tnsurance Commis- 
sioner its schedule of assets, the name of its corporators or managers, 
and to procure the license which the statute of this State requires after 
investigation by its official of the reliability of the company which offers 
this scheme to the public. 

We can take judicial notice of the fact that by the IT. S. census Tat- 
nall County, Georgia, is the largest county in that State, over 1,100 
square miles, being larger than Wake County in this State. I t  is not 
specified in  what part  of that large county these lots are to be found, if 
they are there. We know that the county lies some 60 miles west of 
Savannah in the coastal region of Georgia, where there are large flat 
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areas of land known in  this State as "pocosins," which a few years ago 
could be bought at  a few cents per acre. Even if the land has been actu- 
ally bought by this company, of which there is no assurance, for it has 
refused the required investigation, i t  is offering the same for sale under 
the seherne a t  nearly $500 per acre. I f  the company really agrees to set 
out 200 fig trees to  the acre (after $240 has been paid on each 11/4-ac$re 
lot), i t  is common knowledge that fig trees are sct out by cuttings, and 
that probably the 200 cuttings could !x put on the lot at a vast, including 
price of land, of not more than $5 per lot. 

I t  is true there is an agreement to prune and cultivate the said trees 
for five years, but there is no guarantee that this will be done, or as to 
the manner in  which it shall be done, or of damages on failure to do so. 

I n  the meantime the purchaser must have paid his $240 down 
(836) and is under obligation to make payment of $560 more, which 

promise to pay may be transferred or assigned to some holder in 
due course before maturity. I n  short, the proposition, if honestly com- 
plied with, would probably not call for an expenditure of more than a 
very small fraction of $500 for each lot, including the purchase price of 
the land (if any is really bought), and including the setting out of 200 
fig cuttings, if set out. As to the cultivation, if really made, the cost 
would probably be more than recouped to the seller in the corn or other 
crop grown thereon, if the land will produce crops. The defendant's 
company, however, has declined to lay before the Insurance Commis- 
sioner any evidence that i t  has bought any land, or that it has any 
assets, and offers rncrely its anonymous obligation to "prune and culti- 
vate." 

The State has a right to require evidenccb of good faith, of assets, and 
of responsibility from nonresident parties offering to sd l  to our people 
(( investments" or "evidences of property" on such contracts as this. The 
defendant's company has failed to do this, in  defiance of our laws, and 
upon thc special verdict he, as its agent, has been properly found guilty. 

Some years ago parties offered, upon a somewhat similar scheme, 
"lots in New York City." When one of the purchasers investigated the 
matter he found that the lots in question were within the nominal limits 
of that great city, but were under water altogether, or a t  least at  high 
tide. I n  the samc manner small pieces of land, a few feet in area, have 
bwn capitalizcd at millions of dollars in copper mining stock, and stock 
sold to the public when there was no probability of an ounce of copper 
being on the property, or, if any, at  not less than a mile beneath the sur- 
face, and the swindlers who sold the stock possessed no assets, and had no 
probability of any, beyond the cash received from the credulous and 
confiding public for this fictitiouc, stock sold by unscrupulous manipu- 
lators and their agents. 
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Whether the scheme under which the defendant was acting offers any 
probability of realizing the promises made for the company, or whether 
there is any bona fides, the outline which has been given does not give 
much assurance. But, howevrr this may be, the State has a right to 
require that when such propositions arc offered to our people there shall 
be an investigation as to the reliability of the company, the character of 
its promoters and managers, and the nature of its business and the 
amount of its assets, and that i t  shall not offer its stock, its investments, 
its "evidence of property," until the Insurance Commissioner has rx- 
anlined into its reliability and assets and issued license to such company 
to do business in this State. The company which the defendant purports 
to represent has not done this, and he has been properly found guilty. 

No error. 

Cited:  S. v. Deposit Co., 191 N.C. 645 (c )  ; l l o t e l  Corp. v. Bell, 192 
N.C. 623 (c ) ;  8. v. H e a t h ,  199 N.C. 139, 140 (c). 

STATE v. RORERT CREEn. 

(Filed 19 April, 191 6.) 

Criminal La~v-Seduction-Blar~iageable Age-Statutes. 

A male, at the marriageable age of 18 years (Revisal, sec. 2082), is 
indictable for sedurtion under our statute. 

CRIMTNAL ncTroN tried b c f o ~  (?line, J., and a jury, at  October Term, 
1915, of SCRRY. 

This is a criminal action in which the defendant was convicted of the 
crime of seduction under the statute, and appealed from the judgment 
pronounced upon the verdict. 

A f torney-G~neru l  Biclwtt  and Ass i s fan t  A t lorn~y-Genera l  CnZvert for 
t h e  Slate .  

J .  I[ .  Folger for the  d e f m d a n t .  

Pm CURIAM. The principal exception relied on by the defendant i s  
that he was only 18 years of age at  the time of the commission of the 
alleged crime; but the authorities are that, being of marriageable age 
(Iievisal, see. 2082)) he is indictable and responsible for the crime. 
35 Cyc., 1335. 
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T h e  earnestness of counsel fo r  the  defendant a n d  his confidence i n  the  
innocence of his client impressed us, b u t  there is  n o  error  upon the 
record which will  justify us  in ordering a new trial.  

N o  error. 

PATTOS r. W. 11. IlITTER LUI\IBER COJIPANY. 

(14'iled 20 December, 1911.) 

1. Master and  Servant-Injuries t o  Servant-Negligence-Method of Work. 
Tkfcndant's mill sawed cross-ties, which were run out on rollers, from 

which thcxy fell to a dock a few feet lower, and then dropped 12 or 18 
feet to the ground below, where they mere loaded on cars. Plaintifl', a 
foreman in charge of a loadiug gang, wl-c311t to the dock to prevent the ties 
being thrown o11 his rueu while a train was being loaded, and asked one 
of thc laborers if any inore ties were coming out, and was informed that  
there would he no more for about thirty ininntes. Plaintiff then ruotioited 
to his hanrls to load the ties onto the car, when another tie was rolled out 
of the mill, fell on the dock, s t r ~ c ~ l i  plaintiff and serioi~sly injured him. 
Rr.117, that det'nidant TTRS guilty of actionable negligence in failing to stop 
this move~nciit of the ties while the c m  was being loaded. 

2. Master a n d  Ser.vant-F'ellow-Se~vants-Negligmce. 
The negligence of plaintiff's fellow-servant in informing him that no 

ties would come out of the mill for thirty minutes was not the cause of the 
injury, and was not material on the question of defe~ldant's liability. 

3. Limitation of Actions-ERect of Limitation-What Law Governs. 
Since statutes of limilation affect the remrciy and not the cause of a n  

action, the statute of the place of the trial or lec fori governs. 

4. Appeal and  Error-Variance-fi;xceptio~~s. 

A variance between the pleadings and the proof will be disregarded, 
where no excey~tion was taken thereto a t  the trial. 

5. Trial-Experts-Competency-Objections. 
Where a physician has been admitted and has testified a s  a n  expert, 

without objection, a question a s  to his con~petency a s  a n  expert may not 
thereafter be raised by a general objection to a proper question. 

6. Evidence-Mental Condition-Nonexperts. 

4 person's mental cwndition may be shown by x nonexprrt. 

7. Compromise and  Settlement-EvidencoReceipt. 

Where a receipt is given by an injured employee to his employer, i t  is 
only prima facie evidence of a settlement, and may be shown to have been 
intended to apply only to compensation for lost time, and not to constitute 
a n  acquittance for the injuries. 
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APPEAJ, by defendant from L a ~ l e ,  J . ,  at Spring Term, 1911, of (838) 
BURKE. 

L. C. Bell and Awry iE Auery for appellant. 
Spainhour & Null and Avery & Ervin for  appelles. 

CLARK, C. J. The plaintiff was injured in August, 1907, while acting 
as foreman of a squad of hands who were loading cross-ties on a car on 
defendant's railway. The cross-tics were sawed by the defendant's mill, 
whencc they were run out on rollers, from which they fell upon a dock a 
few feet lower; thence they were dropped 1 2  to 18 feet to the ground 
below, from which place they were loaded on the defendant's train. 
When the train came in, the plaintiff went upon the dock to prevent the 
ties being thrown down on his men while the train was being loaded. 
He asked one of the laborers if any more ties were coming out, who re- 
plied that there would be no more for about thirty minutes. The plain- 
tiff then motioned his hands to get up the ties and load them on the car. 
About that time another tie was rolled out from the mill, which fcll 
over on the dock, striking the  lai in tiff, and seriously injuring him. 

The motion for a nonsuit was properly refused. The evidence tended 
to show that the defendant was guilty of negligence in not furnishing 
the plaintiff a safe place to work, and i t  was properly submitted to thc 
jury. I t  was negligence in the dcfendant to permit its mill to run out 
the cross-ties to fall upon the dock and thence 12 to 18 feet to the ground, 
while the plaintiff' and his men were engaged in picking up the ties to 
place them on the car. I t  was incumbent upon the company to stop the 
ties from coming out while the plaintiff and his men were en- 
gaged in loading them. The plaintiff was sent there with his (839) 
me> to load the car, and he had no control over the operations 
of the mill. 

The negligcnce of the fellow-servant in informing the plaintiff that no 
ties would come out of thc mill for one-half hour has no bearing upon 
the negligence of the dcfendant. At rnost, it could only have thrown 
light upon the question of contributory negligence, and i11 that aspect it 
tended to show that the plaintiff acted, not negligently, but prudently. 
I t  was therefore immaterial as to whether, undrr the law of West Vir- 
ginia, the doctrine of liability for the negligcnce of a fellow-servant ob- 
tained or not. 

The statute of limitations of Wcst Virginia need not be considered, for 
such statutes affect the remedy, and not the cause of action. I t  follows 
that the statute of limitations of the place of trial-the lex fori-governs. 
25 Cyc., 1018, 1020 (3). This action was begun within less than two 
years after injury mas sustained. 
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PATTON 1). LUMBER Co. 

I t  is true, the cause of action set out in the complaint differs in many 
of the circumstances from the proof, hut variance between the pleadings 
and the proof will be disregarded when there is no exception made at the 
trial. I n  Hendon v. R. R., 127 N. C., 114, this Court said: "if the 
cause had in fact been tried upon a substantially different aspect from 
that alleged in  the complaint, the defendant, after acquiescing in such 
variance and making no objection to the issue submitted, cannot now be 
heard to make this objection to vitiate the trial. I f  necessary, the plead- 
ings would be reformed, even after judgment, as authorized by Code, sec. 
273, to conform to the facts proven." 

As to the exception to tho question asked Dr. Riddle, i t  was really not 
answered by him. But if it had hem, and he had been admitted and 
had testified as an expert without objection, a question of his competency 
as an expert could not be raised by a general objection to a particular 
question thereafter. Swmmerlin v. R. B., 133 N. C., 551 ; Lumber CO. v. 
R. R., 151 N. C., 220. 

The testimony of Patton as to plaintiff's mcntal condition was compe- 
tent. It was not necessary to show that he was an expert. Clary v. 
C h r y ,  24 N. C., 78, and cases cited thereto in the Annotated Edition. 

The jury found upon the evidence that the alleged receipt was in- 
tended to apply only to compensation for the lost time, and that the 
plaintiff did not give defendant an acquittance for the injuries received 
by him. The receipt is only prima facie. Shaw u. Williams, 100 N.  C., 
272; Earbee v. llarbee, 108 N. C., 584. This was a matter of fact for 
the jury, and has been determined by them. I t  is not necessary to con- 
sider the other exceptions. 

No error. 

Cited: Cook v. Mf,q. Go., 182 N.C. 209 ( l c )  ; Wise v. Ilollowell, 205 
N.C. 290 (3c). 
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Judge CONNOR said: 
May it  please Your H O ~ L O T S :  Edmund Burke gave expression to a 

profound and very practical truth when he declared that ('A people will 
no t  look forward to posterity who do not look backward to ancestry." As 
of all human virtues, pride of ancestry becomes a vice-using the word 
in  its correct sense-an element of weakness. enervating character. when " 
made the basis of claim to consideration in the absence of those qualities 
which have marked a strong, honorable ancestry. When, however, as 
said by one of North Carolina's wisest and best, who illustrated in his 
own life and character the truth which he so clearlv expressed. "pride " * , A 

of ancestry inspires the exercise of the noblest patriotism, not prompt- 
ing to empty boasting, but quickening every generous impulse and 
stirring the purest ambition," i t  should be stimulated and strength- 
ened, because thereby is preserved and projected into our social and 
civic life the strongest and most permanent incentive to high endeavor 
and noble living. The presentation to the State of memorials of citizens 
who. in vublic and vrivate station. have rendered service. or illustrated , L 

high and noble qualities, we take as an evidence of that generous and 
ennobling pride of ancestry described by Mr. Davis. Prompted by these 
sentiments, the children and grandchildren of William T. Dortch have 
extended to me the privilege of presenting to the Court, with the request 
that i t  be appropriately placed in this building, the portrait of their 
honored ancestor. With the permission of your Honors, I desire to ask 
your consideration of some thoughts concerning the life and character, 
t he  service and example, of this man, honored in his day and generation, 
whose memory we would perpetuate and whose example we would com- 
mend to the present and future generations of North Carolinians. When 
measured bv the standards which. with us. have fixed the position of 
men, their work and influence among us, he is worthy a place with those 
whose portraits are placed on the walls of this building erected by the 
people for the purpose to which i t  has been dedicated. , 

William Theophilus Dortch, son of William Dortch and his wife, 
Drusilla, was born on his father's plantation, situate in Xash County, 
about 5 miles from the town of Rocky Mount, 3 August, 1824. Sur- 
rounded by, and living under, the conditions, existing at  that time, 
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in an agricultural community, in which there was neither large wealth 
nor poverty, but honest work and plain, healthful manner of life, h e  
attended during the early years of his boyhood the neighboring schools, 
usually taught by those who believed in thoroughness of training in  
the elementary preparatory studies and a rigid discipline in morals 
and manners. At the appropriate age he was sent to the Bingham 
School, then located at Hillsboro under the superintendence of William 
J. Bingham, with a board of trustees upon which appear the names of 
Francis h'ash. Francis L. Hawks. James Webb. and others. I t  is of 
interest to note that at this time it was said that the increase in num- 
ber of pupils and growth of the school in  the confidence of parents 
was found "in the thorough mode of teaching, and the consequent 
scholarship of the pupils; the mild yet strict, energetic, and unifornl 
discipline of the school, the regular and close superrision of the moral 
deportment of the scholars, as well out of as in school.'' The system 
of instruction was based upon the principle "that the rate of progress 
depends on the age, intellect, and application of each individual. The 
more active are not retarded, nor are the slow-paced dragged over 
books without understanding them. That i t  is better to have a perfect 
knowledge of a few books than a mere superficial acquaintance with 
many. . . . Solidity should not be sacrificed to dispatch. A fine 
superstructure should rest on a solid foundation; it can rest on no 
other." Many illustrations of the practice of these essential truths 
have been seen in the lives of those who came from this school, which 
has, for so many years, and through several generations, rendered in- 
valuable service to this State. Bfter completing the prescribed course 
of study, Mr. Dortch entered upon the study of law under the direction 
of the Honorable Bartholomew F. Moore, then living at Halifax, N. C. 
That he was industrious and diligent in the pursuit of his studies and 
availed himself of the advantage of having as his perceptor a lawyer of 
such profound learning is shown by the fact that a t  the January Term, 
1845, he was admitted by the Supreme Court to practice in the Court 
of Pleas and Quarter Sessions, and one year thereafter, as provided by 
the rules of the Court, received his license as an attorney and counselor 
in all of the courts of the State. The ties of friendship formed during 
this period between preceptor and pupil continued with increasing 
strength during the life of Xr .  Moore, whose memory Mr. Dortch ever 
held in sacred regard. They were of different political faith, but each 
entertained for the other perfect esteem and unquestioned confidence. 
Mr. Dortch settled and spent the first three years of his professional life 
in Nashville, the county town of his native county-where Xr .  Moore 
had laid the foundation of his long career, ending, at an advanced age, 
as the acknowledged leader of the State Bar. This, I think, was an 
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evidence of the wisdom which controlled Mr. Dortch in his later life. 
The  season of preparation was well spent in the quietude of the village, 
i n  which there was a fine social life, affording him an opportunity to 
become accustomed to the practice as conducted in the county courts and 
forming the acquaintance of the people of the county. The diary of a 
young lawyer who, in 1843, settled at  Kashville discloses that the then 
Attorney-General, Spier Whitaker, Perrin Busbee, Henry W. Miller, 
B. F. Moore, R. 31. Saunders, and other distinguished lawyers of that 
time, attended the court at  Sashville. An amusing and interesting riew 
of Mr. Moore and his conversational powers is given by the young law- 
yer. We find in the diary the following entry: "Arrived at  Nashville, 
13 July, 1843, in  company with B. F. Moore, Esq., the great lion of the 
Bar  in these parts. . . . Talked me nearly to death-politics, banks, 
subtreasury, tariff, bankruptry laws, ~f id omne genus. He is altogether 
the most incessant talker I ever saw." The "diary" conta'ins an account 
of several trials in the county court, with interesting and amusing inci- 
dents in which these eminent lawyers appeared. 

After three years spent in Nashville, Mr. Dortch, during the year 
1848, removed to the new and rapidly growing town of Goldsboro, lately 
made the county-seat of Wayne County. I t  was here that he spent the 
remaining forty years of his life. By reason of its location in the center 
of a group of large and, for those days, wealthy counties, and later the 
construction of the North Carolina and the Atlantic and North Carolina 
Railroads, Goldsboro offered superior opportunities for a lawyer engaged 
in  circuit practice, and of these Mr. Dortch at once took advantage. He  
attended the courts of Wayne, Johnston, Lenoir, Greene, Edgecombe, 
Nash, and, upon its formation in 1855, of Wilson counties, building up 
and retaining a large and leading practice. By heredity, environment, 
and conviction Mr. Dortch accepted, and was always ready to defend, the 
principles and policies of the Democratic Party. He  was elected to the 
House of Commons from Wayne County at the Session of 1852, and 
returned to the Session of 1854, serving as chairman of the Judiciary 
Committee, thus giving evidence that he had made a favorable im- 
pression on his colleagues. Among the men who achieved distinction in 
the service of the State, members of the Legislature of 1854 were Samuel 
P. Hill, Speaker, Governor Vance, Daniel M. Barringer, Sam F. Pat- 
terson, Jesse G. Shepherd, James %I, Leach, John A. Gilmer, John F. 
Hoke, Asa Biggs, William A. Graham, Samuel F. Phillips, Walter L. 
Steele, Thomas Settle, William M. Shipp, William Eaton, William A. 
Jenkins, Giles Mebane, and Josiah Turner. At the Session of 1858 he 
again represented the county. I t  was at  this session that a debate was 
had, running through several days, between Governor Norehead and 
R. R. Bridgers, Samuel J. Person, Dennis Ferebee, and Mr. Dortch, 
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upon the proposition to enact a charter for a railroad connecting the 
North Carolina Railroad a t  Greensboro with Danville, Virginia. I t  
was declared by those who witnessed it to have been one of the most re- 
markable debates in our Legislative history. The question involved 
sectional interest and strong political convictions and seriously affected 
the railroad policy of the State. The bill was defeated by a strict party 
\rote. To meet the military necessities growing out of the conditions 
existing during the Civil War, the road was built and the connection 
formed under an act of the Confederate Congress. Probably the only 
citizen of the State now living who heard the debate says that it was 
truly a battle of the giants. Judge John Kerr, then a Representative 
from Caswell, says of the men engaged: "They were strong men and the 
House felt the shock of the battle while the conflict lasted." 

At the Session of 1860 Mr. Dortch was chosen Speaker of the House 
of Commons. Upon the passage of the Ordinance of Secession, 20 Nay, 
1861, and the ratification of the Constitution of the Confederate States, 
he was, together with Mr. George Davis, chosen Confederate States 
Senator. He held this position during the life of the Confederacy, giv- 
ing to the administration of Mr. Davis his loyal support. 

At the age of 41, at the fall of the Confederacy, Mr. Dortch had ren- 
dered valuable service to the State and held high and honorable position. 
By the passing of the issues, and the change in conditions, which had 
engaged his attention, he was, like others similarly situated, confronted 
with problems, in his private and public relations, growing out of the 
results of the war. Like all others who had either favored the course 
pursued by the majority or "gone with the State" and loyally supported 
the cause to which she adhered, Mr. Dortch, with that sorrow and regret 
which came to all sincere Southern men, accepted the result in absolute 
good faith and conformed to the requirements of the National Govern- 
ment to enable himself to resume his civic relations and the practice 
of his profession. Such property as he had saved from his practice 
during the years preceding the war was swept away, his law library was 
partially destroyed by Federal troops when they entered Goldsboro. He 
had married early in life, and found himself confronted with the duty 
of providing for the support and education of a large and growing 
family. I t  is not easy, at this day, to understand or appreciate the diffi- 
culties and perplexities which confronted those men who, having passed 
the preparatory period of life, living and working under conditions. 
existing prior to the Civil War, were called upon to act, and counsel 
others in acting, after four years of war, ending disastrously and revo- 
lutionizing the political, social, and industrial life of the South. 

Mr. Dortch, like all who had rendered service to his State, prior to 
and during the war, was politically disfranchised and, until pardoned 
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pursuant to the plan adopted by the National Government, deprived of 
the rights of citizenship. With the consciousness of having obeyed the 
promptings of his best judgment and dictates of his heart, he loyally 
worked for, and with, the people who had trusted and honored him, 
cheerfully sharing with them the suffering and hardships which came as 
the result of defeat of a common cause. H e  made no concession of 
mental or moral convictions nor asked any favors for himself which were 
not accorded to all other citizens of the State with whom he had acted. 
H e  gathered the few books which had been saved from the wreck, opened 
his office and made a new start in his p r i ~ a t e  and professional career. 
The problems arising out of the conditions following the war, the aboli- 
tion of slavery, the use, for four years, of a constantly depreciating and 
ultimately worthless currency, the loss of property and the accumulation 
of indebtedness by their clients, demanded of the lawyers of those days 
a resort to first principles in dealing with the questions which they were 
called upon to solve in giving counsel and directing adjustments involv- 
ing the present interest and future welfare of their clients. The people, 
conscious that it was in those who were loyal to them in the days of strife 
and suffering that in their private business troubles they could safely 
trust, brought to such men as Mr. Dortch the settlement of their dis- 
ordered business requiring the counsel and mana'gement of learned and 
experienced lawyers. The adoption of the Code of Procedure, resulting 
in radical changes in the procedural law, in which the lawyers of the 
age of Mr. Dortch were trained and with which they were familiar, and 
other changes in the statute law of the State, imposed upon them the 
necessity and duty of close application and study. 

For twelve years ;Mr. Dortch devoted his entire time and energies to 
the practice of his profession, giving to his large clientage his ~uitiring 
and devoted service. He  took a deep interest in, and in such manner as he 
could, gave to the Democratic Party his aid in its struggle for supremacy 
in the State and relief from the evils bronght upon the people by the 
reconstruction policy of the dominant party. At the election of 1878 
he responded to the call of his party and people to represent the district 
composed of Wayne and Duplin counties, in the Senate. He  was re- 
elected to the Sessions of 1881 and 1883, being chosen President of the 
Senate at the Session of 1879, and serving as chairman of the Judiciary 
Committee at the Session of 1883. At the Session of 1881 the necessity 
for codifying the statute law of the State was manifest. The ~ e v i s e b  
Code of 1854, with Battle's Revisal of 1875, had become of little prac- 
tical value by reason of the numerous and radical changes in the statu- 
tory law. The Legislature directed that the entire statute law be codified, 
incorporating such amendments and changes as had been made since 
the last revisal. For this very important work Mr. Dortch as chairman, 
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Hon. John Manning, and TTon. John S. Henderson were appointed a 
cornrnission. No better or wiser selections could have been made. All 
of the members were lawyers of large vxpcrience, accurate learning, and 
industry. That the work was well done is manifest not only by its ac- 
ceptance and adoption, without change, by the General ilsxrnbly of 
1883, but by the judgment of the Bench arid Car of the State. Mr. 
Dortch gave to the duties of the position his most <careful consideration 
and active service. The Codc of 1583 was thc authoritative evidcncc of 
the statute law of the State for twenty years and until the adoption of 
the Revisal of 1905. This was the last and crowning public service 
rendered by him to the Stat('. Iluring his service in tlie Smate, Mr. 
Dortch was the author of a number of important public statutes. As a 
legislator hr was conservative, watchful of the public interest, and at- 
tentive to the proceedings of tlie Senate. H e  was author of the "Dortch 
Bill" providl'ng for enlarged facilities for the common schools. 

Mr. Dortch was named by Governor Vance (1877) on the board of 
directors of the Western North Carolina Railroad, a work in  which the 
people of the State, especially the west, were deeply interested, and to 
the building of which by the State the Administration was committed. 
I t s  completion was to mark the consummation of the North Carolina 
system, adopted and begun with the construction of the North Garolina 
and Atlantic and North Carolina Railroflds, and the realization of the 
vision of the people of the State of a transportation system connecting 
with the sections, beginning in tlie mountains and terminating at the 
owan--making Beaufort and Wilrnington tlie seaports of the State. 
The work had been delayed by the war and the lease of the North 
Carolina Railroad for. thirty years, expiring in 1900. The constrllction 
of tlic road from Greensbro to Danville, which Mr. Dortch and other 
statesmen of the east had so strongly and, prior to the war, sucec~ssfnlly 
opposed, ser.iously affected the completion of the "system." Mr. Dortch 
was deeply intcr~sted in the oompletion, by the State, of the Western 
road, looking to the establisllment of the system at the expiration of the 
lease of t11e North Carolina Railroad. Many difficulties were en- 
countered, the cost was very large, and the people of the eastern counties, 
errrbarrassed by the loss of their property as the result of the war, and 
suffering from the administration of their local governments, by existing 
political and industrial conditions, were restless under the burden. Thcse 
and other causes presented practical and to many it appeared insur- 
mountable difficulties. The wisest and most patriotic men of the State 
held variant views in regard to the best course to pursue. During the 
year 1880 a proposition was made to Governor Jarvis by a syndicate of 
Northern vapitalists to pureliase the property and completc~ the con- 
struction of the road. The qnestions which divided the counsrl of the 
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people have ceased to bc of practical interest and the actors in the con- 
troversy have passed away. That they all desired to promote the interest 
of the State and secure to the west the long promised and long delayed 
connection, by a railroad, with the east must be conceded. Governor 
Jarvis called a special session of the Legislature for the purpose of taking 
into consideration and accepting or rejecting the proposition to buy the 
road. Nr .  Dortch, a$ a member of the Senate, strongly opposed the sale, 
but was overborne by a majority of the Legislature. The sale was made 
and the road finally completed. I t  is not my purpose, by so much as 
suggestion, to open the long closed controversy which at that time divided 
the opinion and with some the deep convictions of men of that day. 
Whether the completion of the Western North Carolina Railroad by the 
State was practicable, or whether, if completed, the maintenance of a 
State system of transportation operated by the State was possible, under 
changing and changed transportation systems, must remain an unan- 
swered question, in regard to which, like so many other questions of 
public policy, there is ample room for difference of opinion, which must, 
of necessity, be speculative. I t  is, however, of interest to note several 
propositions submitted by X r .  Dortch, because illustrative of his wise 
foresight and practical cast of mind in dealing with questions affecting 
the public welfare. He proposed to amend the bill authorizing the sale 
by inserting the provision: "That like total rates of transportation 
charged over said Western North Carolina Railroad, and other roads 
with which it may at any time form through lines of tr&c to or from 
or through seaports in adjacent or other States, shall likewise be enjoyed 
on traffic to or from or through seaports within the State of North 
Carolina. The Western North Carolina Railroad will neither charge 
nor participate in higher rates than may be applied on like traffic be- 
tween points in adjacent States than are of similar distance from the 
destination thereof, as are charged said points within the State." The 
proposed amendment was defeated. What effect the protective provision 
would have had, in the light of Federal control of interstate rates, it is 
unnecessary to inquire. It was the loyalty of Xr .  Dortch to the welfare 
of the people of the State, and his courageous stand, in the face of defeat, 
to secure to them the benefits which were expected by those who had 
labored for the establishment and maintenance of a Korth Carolina sys- 
tem of transportation, giving to the people of all sections fair and equal 
rates of traffic, which is of interest in estimating the value of his public 
service. Mr. Dortch was essentially conservative in his cast of mind- 
slow to adopt or advocate changes in the laws until convinced by reason 
and personal investigation; inclined to oppose departures from things 
fixed. North Carolina has had no more loyal citizen nor one who, in her 
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councils, served with more wisdom, fidelity, and p t r io t i c  devotion to 
her highcst interests. 

I t  is, however, as a man and a lawyer that we find in his character 
and conch~ct those qualities which we think upon most pleasantly. Mr. 
Dortch was not given to speculation or refinement in the ~rac t ice  of the 
law; he was not a reformer, in the usual and ordinary sense in which 
that term is used. Tlc found a larger. interest in ;sing, in the admin- 
istration of justice, the methods and procedure whic~h he found in cxist- 
ence than in devising new oncAs. Trained in the common-law procedure 
in force in our courts prior to 1868, he opposed the new Code of Pro- 
ccedure, as did many others of the lawyers of his age. Whcn, howcwr, 
i t  was adoptcd, he familiarized himself with its principles and pro- 
visions and camp to recognize its value. To him the definition of the 
complaint as "a concise statement of the facts7' constituting his clients' 
cause of action and the answrr as an equally concise denial, with suc>h 
matter of defense as he intended to rely upon, was easily adopted. His  
pleadings were models of conciseness, clearness, and freedom from evi- 
dential arid irrelevant matter. Neither court nor counsel found difficulty 
in drawing issues upon them, and, in this, I venture to commend his 
example to many of our brethren of the Bar. 

While Mr. Dortch was a safe and wise counselor, an accurate and well 
informed lawyer, giving close attention to all interests committed to his 
care, it was in the courthouse and before the jury that his preeminent 
ability and finest powers found their fullest expression. From the irn- 
paneling of thc jury, the ~.eading of the pleadings, until the rendition of 
the rerdict his interest increased, his mind becwue ever nlorc active and 
alwt-he was at his best. With his case thoroughly prepared, the order 
of introducing his evidence logically arranged, the weak points in the 
armour of his adversary anticipated, and exposed by the adroit and 
skillful cross-examination of witnesses, when the moment came for going 
to the jur.y he w a s  master. of the situation and, usually, the victor when 
the vc~rdict was rendered. He  wasted no time nor weakened his cause in 
thc mind of the jury in fighting over irrelevant and immaterial prelirni- 
naries. I-le dealt frankly with the court, fairly with counsel, knowing 
when to make concessions, waive formalities, and preserve the substantial 
rights of his client. He was always in command of the litigation, se- 
curing and retaining thc confidrncc of his client; hc did riot hesitate to 
assume and managed the cause from start to finish as a 
skillful commantler, granting such favors to opposing counsel as he 
deemed just, making such admissions as in his judgment were proper, 
and taking the responsibility for the result. H e  carefully avoided en- 
cumbering the record and endangering the verdict which he anticipated 
by pressing or objecting to cvidence of doubtful admissibility. He  scldom 
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asked for special instructions. I recall that when trying cases in which 
he appeared I would ask him if he wished to present prayers for in- 
struction, he would reply, "No our Honor will take care of the law 
and I will look after the facts.'" The Reoorts of this Court show but 
few appeals from judgments obtained by him. No lawyer knew better 
when the interest of his client was to be served by compromise of a 
doubtful case or exhibited more courage in so advising his client, and 
this one of the wisest lawyers and men known to me, or from whose 
counsel I derived benefit, said was one of the best tests of a safe and 
wise lawyer. 

A former Chief Justice of this Court who lived in the same town, 
practiced in the same counties, and was more frequently opposed to him 
i n  the trial of causes than any other member of the bar, said of Mr. 
Dortch: "He was attentive and skillful, and gave satisfaction to those 
who relied upon him to defend their interests. H e  was true to every one 
because he was true to himself. He  approached the court with a plain 
statement of his case; his facts were well digested and forcibly presented 
to the jury. His  work was thorough. He was cautious and waited until 
he was ready, and when he so announced his opponent soon met victory 
o r  defeat." One who knew him well, heard him frequently in the trial 
of causes, and admired no less his great power of mind than the loyalty, 
integrity, and sterling honesty of his character, correctly and clearly 
describes his manner in addressing the jury, saying: "He spoke in a 
smooth conversational tone of voice; but as he would warm with his 
theme, he would become animated, and his face, radiant, . . . would 
glow with intellectual beauty. . . . There was no effort at display, 
or stage effect, or playing to galleries. I n  none of his speeches did he 
ever say anything to elicit applause, but he spoke to convince the reason 
and judgment of men. His  favorite gesture was with his index finger, 
and when he would point it at the jury to give emphasis to some point 
he was making, or clinch an argument," he was invincible. His use of 
simple, short words-sentences pregnant with meaning and easily com- 
prehended by the jurors-held their attention and carried conviction to 
their minds. 

But it is neither in that which a man does in public service, honorable 
and useful though it may be, nor in the field of endeavor in his chosen 
life work, however successful it may be, that we find expression of the 
essential qualities of mind and heart, that which impresses itself upon 
human life with which he comes in contact, that which touches and 
either blesses or curses, brightens or blights; but it is in the human re- 
lationships, the home and its inmates, the friends whom he makes, the 
associations which he forms, his influence in the community in which 
he spends the days of his strength and the declining years of his old age, 
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that we must seek for that which lives after he has in the body passed 
away-that which does not die. The question is not so much what a 
man did as what he was. I f  the statesmen be not something greater and 
better, the lawyer something more, his work will not survive nor his 
influence be long felt. Above and beyond all of these things, mankind 
is ever seeking an answer to the question, What manner of man was he 
whom you ask us to hold in honored memory, whose character you com- 
mend to us for admiration, and example for imitation? 

The work of the legislator is at best but tentative, and for a day; 
of the judge, ever undergoing examination, criticism, and frequently 
rejection; of the lawyer, evanescent and soon forgotten. But the man 
-that which for the want of a more accurate description we call the 
spirit, the soul, the essence-lives forever and is projected into the 
currents of and affects human life. The questions which we ask of 
every man, How did he use the opportunities which sucess brings?- 
if failure and defeat overtake him, how did he bear himself, and with 
what degree maintain his integrity ?-to these questions, applied to the 
life of Mr. Dortch, a satisfactory answer may be given. 

S s  a citizen, he was obedient to the laws of his State and country, 
and taught others to be so. That which was said of Archibald Hen- 
derson by Judge Murphey may with truth be applied to Mr. Dortch: 
"As he acknowledged no dominion but that of the laws, he bowed with 
reverence to their authority and taught obedience no less by his example 
than his precept. To the humblest officer of justice he was respectful. 
. . . H e  considered obedience to the law the first duty of the citizen, 
and it seemed to be the great object of his professional life to incul- 
oate a sense of this duty, and to give to the administration of the law 
an impressive character. . . . As he advanced in life, he seemed 
more and more anxious that the laws should be interpreted and admin- 
istered by the rules of common sense. He  in a great degree lost his 
reT7erence for artificial rules. He  said that the laws were made for the 
people and they should be interpreted and administered by rules which 
they understood whenever it was practicable." 

Mr. Dortch was not given to professions of friendship, nor seeking 
the confidence of others; and yet no man was more strongly attached 
to those whom he a'dmired, and no man ever daubted his absolute loyalty 
nor hesitated to confide in his integrity. To his chosen friends, and all 
who enjoyed his confidence, he was ready to give assistance to promote 
their welfare and happiness, preferring to do so in  his own quiet, unob- 
trusive manner. Probably for no one, not of his own household, did he 
have more affectionate regard than for Judge Strong, with whom for 
many years he held most intimate personal and professional relations: 
resident of the same town until the latter moved to Raleigh, practicing 
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a t  the same courts, differing in temperament and cast of mind, and yet 
having each for the other a strong, manly affection. Judge Strong wrote 
of him: "It seems that nature had formed a special place in my heart 
which he only could fill. . . . He was indeed one of the bravest, 
truest, best and greatest men that I have ever known." 

Judge Howard said: '"Dortch held, and deservedly so, a high place 
among our best men." 

Judge Faircloth said of him: "We differed on political questions 
and met on the stump and were usually in opposition on the docket. I t  
affords me much satisfaction to be able to say that on no occasion was 
a single offensive word uttered by one to the other. . . . Our per- 
sonal relations were always pleasant, and I found that those who knew 
him best were most attached to him." To those who, as your Honors 
and myself, knew these men, and know that they could, when in oppo- 
sition, give and take blows, given straight and bravely, these are not 
words of empty eulogy; they express sentiments honorable to both. No  
higher test of the qualities of a lawyer who by reason of age, experience, 
and ability has come to be the acknowledged leader can be applied than 
to inquire as to the moral,. personal, and professional standards of the 
Bar-the estimation i n  which he is held by and the influence which he 
exerts over its younger members. No highw obligation is imposed by 
eminence and leadership than that he who possesses them shall fix high 
and in his own life illustrate the standards of professional ethics, per- 
sonal relations, and civic duties of the Bar. Tried by this test, Mr. 
Dortch came up to the full measure of its obligation. During the last 
decade of his life, of which by association and personal experience I 
am able to speak, no Bar in this or any other State enjoyed or profited 
in a larger measure by the privilege of association and having daily be- 
fore them the example of a good man, a wise counselor, and a great 
lawyer, than those who a t  the Goldsboro Bar were then entering upon 
their professional careers. Their achievement, their large success, and 
honorable service, no less than their personal merit, are written large in 
the history of the State and are being daily illustrated in the highest 
judicial positions. The relations existing between their leader and 
themselves, as I knew it, when holding my first term of court, were 
inspiring and beautiful. To myself, at  this time of danger and doubt, 
he was as kind as if I had been his son. 

While not depreciating that personal, physical courage which every 
man has who places a correct estimate upon his personal rights and holds 
himself ready t o  defend them when invaded, it is moral courage which 
sustains a man in the hour of disaster and defeat which gives dignity 
to his character and commands the respect of all good men, which makes 
him afraid to do wrong and unafraid to do right, which marks a manly 
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man-a gentleman. I t  is the man who meets and discharges, without - - ,  

complaint, or losing his sense of proportion, either of his own or the 
character of others, when overtaken with disaster, who asks only for 
purity of purpose, clearness of mind, and strength of heart to meet and 
discharge el-ery obligation which comes to him, who is entitled to our 
respect when living and whose memory is worthy of preservation and 
honor when dead. And herein Mr. Dortch is entitled to hold a high 
position. 

He was not, as men count success, a successful man. The most sacred 
relationships of life brought to him the purest pleasures, accompanied 
by responsibilities the discharge of which taxed his splendid mental, 
moral, and physical powers-all of which he wisely conserved that he 
might devote them to the demands of duty. He placed a proper estimate 
upon money, seeking to acquire it only as the just reward for honest 
service, and to use i t  for the benefit of those to whose welfare and happi- 
ness he had devoted his life. He  was, in  the best sense of the word, a 
prudent man; his personal habits were those of a man who understood 
his duty to preserve his health; in nothing did he indulge to excess. H e  
was in  all respects a healthy man, in mind and body, and this, as Carlyle 
says, "is no small matter." Having in all the relationships of life given 
to those entitled to it the best service of which he was capable, faithfully 
discharged his duty, he abided results with patience, if not satisfaction. 
H e  did not seek ease, but found pleasure in  labor. He  was an unusually 
i~~dustr ious  man, hiving but l i k e  patience with those who sought t'b 
live without work. Sincere and loyal himself, he had no sympathy with, 
and but little toleration for, insincerity and disloyalty in others. To 
those in whom he reposed confidence he was trustful and confiding; with 
men of devious methods and dishonest ways, either in  thought or con- 
duct, he had no sympathy. As with all men of strong character, the 
currents of his life ran deeply and quietly. There was that in his ex- 
pression, his manner, his conversation, which impressed others with the 
feeling that there was in his character a reserve force which manifested 
itself only when called forth by occasioa. His was in all respects a 
striking, unusual personality, impressing itself upon all with Ghom it 
came in contact. -while not given to humor, his quiet smile gave un- 
mistakable evidence of appreciation of a good story. His conversation 
when with friends, in his home, around the fireside on circuit, or on a 
walk before or after court, was interesting and enlightening. He was 
not a reader of many books, but well informed in regard to current 
events. He was more interested in what men did than what they wrote. 

Mr. Dortch was of that temperament which we find in quiet, reserved 
men upon whom the experiences of life make a deep impression. H e  
did not care, nor did he know how, to cast them off. He rather met 
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them bravely, and carried them to the end. Upon such men the wear 
and tear of life tells strongly. 

While attending a term of court at Nashville, where he began his 
professional work, the rupture of a small artery admonished his friends, 
his family, and himself that the time had come to him when rest, 
mental and physical, could alone prolong his powers for labor. Like 
too many brave, faithful men, he did not know how to rest. The de- 
mands upon him did not permit, nor did his strong, controlling sense 
of obligation allow him to rest. He  continued to draw upon his weak- 
ened and overworked resources until the end came, and on 2 1  November, 
1889, at 65 years of age, he passed away; worn and weary, he quietly 
and with gentle resignation slept. 

Twenty-seven years have come and gone since, a few days before his 
death, I saw him alive for the last time. The impression made upon me 
as he then appeared has not passed, nor will ever pass away. His  
features, losing nothing in manly intellectual strength, told of courage 
and resignation, sustained by the assurance that he had found, in its 
divinely appointed way, that peace which passeth understanding. 

Those who knew Mr. Dortch in the days of his strength have passed 
away. To those who, as your Honors and myself, knew and admired, 
he was "a genuine man, which is itself a greater matter. No affecta- 
tion, fantasticality, or distortion dwelt in him; no shadow of cant. Nay, 
withal was he not a right brave and strong man"; and, after all, when 
life's fitful fever is over and the true measure of men's lives are taken, 
are not these the qualities which mark the highest point and the largest 
standard of character? Of such men i t  may be said, as of one of the 
manliest of men, when he departs, he takes a man's life along with him. 
Mr. Dortch, in his early manhood, married Miss Elizabeth Pittman of 
Edgecombe, and to them were born Harrod Pittman Dortch, Isaac Foote 
Dortch, Miss Corinne Dortch, Mrs. Mary' D. Scholfield, William T. 
Dortch, Mrs. ,4nnie B. Hill, Fitzhugh L. Dortch. His second wife was 
Miss Hattie Williams of Berryville, Va., and to them were born Dr. 
Allan W. Dortch, Miss Helen W. Dortch, James Tyson Dortch, and 
Miss Selene W. Dortch. 

I n  behalf of his family, 1 request that the excellent portrait, the 
work of Mrs. Marshall Williams, whose talent is so well illustrated in 
a number of portraits on these walls, may be placed in company with 
other Korth Carolina statesmen, citizens and lawyers, who have served 
the State and illuminated her history. 
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ACCEPTANCE BY CHIEF JUSTICE CLARK 

The Court is gratified to receive this portrait of Mr. Dortch. Judge 
Connor's excellent address has so graphically portrayed his career and 
his character that nothing can be added. 

These portraits of the distinguished lawyers of the State shall be con- 
stant reminders to stir the emulation of young lawyers for all time. 
They are like the trophies of Miltiades which would not permit the 
young Themistocles to sleep. 

The profession of law, as compared with the other two learned pro- 
fessions of medicine and theology, is of very recent origin. Medicine 
and theology date back to the beginning of the human race. There have 
been judges also from the earlist time, for there have always been con- 
troversies to be settled; but law as a profession is comparatively new. 
Some one has, inadvertently, of course, referred to "the great lawyers 
who drafted Magna Carta"; but, in fact, at  that time there were no 
lawyers, either great or small, in all England. At that time every one 
was required to appear in court in his own behalf, both in criminal and 
civil cases. 1 Pollock & Maitland English Law, 190-196. No one could 
be represented in court by another until the statute of Merton in 1236, 
twenty-one years after Magna Carta. Professional lawyers were first 
authorized in England by the statute of Edward I, in 1291, Ridge's 
Constitutional Law of England, page 245-more than three-quarters of 
a century after the barons and bishops met King John at Runnymede. 
Indeed, counsel were not allowed to address the jury, in felonies in 
England, on behalf of the prisoner till 600 years later, in 1836, Ridge's 
Constitutional Law, 249 ; Century of Law Reform, 50. 

For many centuries after the Conquest all the judges in England 
were ecclesiastics, with rarely, now and then, a layman, never a lawyer. 
Maitland & Montague, Eng. Legal History (Colby's Ed.), 97. The 
Lord Chancellors, the highest law position, and next to the King i n  
rank, were all ecclesiastics till Sir Robert Bourchier in 1341. The soli- 
tary exception was a woman, Eleanor of Provence, in 1253, whom Lord 
Campbell in his "Lives of the Lord Chancellors" tells us sat in the A d a  
Regis and personally discharged its duties with vigor. Indeed, lawyers 
were so scarce that it is not certain that any lawyer was appointed to 
the Lord Chancellorship till Sir Thomas More in 1529, though among 
the few appointed to that office, who were not ecclesiastics, were some 
who had been judges; but the judges were usually laymen or bishops. 
Lawyers must have been scarce indeed, or they would have found the 
Lord Chancellorship, though it did not find them. 
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When the Wat Tyler Insurrection broke out in England, caused by 
the poll tax, the cry which was then raised (and again a little later in 
Gade's Rebellion, Shakespeare 2 Henry VI, Act 4, Sc. i?), "Let us kill all 
the lawyers,'' was due, i t  seems, not so much to anything that lawyers 
had done, as to the fact that, being a new profession, the populace 
thought that they must be responsible for the imposition of the new 
and odious tax. 2 Stubbs Constitutional History of England (Oxford 
Library Ed.), 495. This tax was soon repealed, and, though long after- 
wards reenacted for a few years, no poll tax has been laid in England 
for now more than two centuries past. 

Sir William Blackstone, in 1758, was the first professor of law in 
England, and he resigned in  1766 because he could not procure the 
establishment of a law school, which is a more modern evolution, for 
the famous "Inns of court" were not law schools, but noncorporate aaso- 
ciations of lawyers and law apprentices who gathered in these great 
hostels and after the lapse of a certain time and on proof of having 
eaten a certain number of meals the law apprentices were "called to 
the Bar" by their seniors, Century of Law Reform, 32. I n  North Caro- 
lina, when the Court of Conference, which later developed into our Su- 
preme Court, was continued by the Act of 1801, i t  was provided: "No 
attorney shall be allowed to speak or be admitted as counsel in the afore- 
said court." 

Kor was the profession of law of more ancient origin in other coun- 
tries. I n  most of them the profession, as we now understand its duties 
and rights, took its rise after it did in England. I t  is true, there were 
advocates in Rome under the Republic, but they practiced mostly to 
obtain support for political office and were not allowed to charge for 
their services, receiving only voluntary gifts, which indeed for a long 
time was the case in England. I n  the later Roman Empire there were 
lam schools, but the lawyers graduating therein were rather what were 
called jurisconsults, that is, they were advisers to the judges, who were 
often laymen, though there were some who became judges and others 
who became famous as law writers or codifiers, such as Ulpian, Paul, 
Papinian, and others. But in  many essential respects their position 
under an arbitrary government was essentially different from the pro- 
fession to which we belong. 

When our Master said, "Woe unto you, ye lawyers," Luke xi:46, he 
referred to priests and theological students, for the Hebrew law was the 
old Scriptures, overlaid, it is true, like our law, with comments and tra- 
ditions. But none the less those whom he addressed as "lawyers" were 
ecclesiastics, as was also "a certain lawyer who stood up tempting Him, 
saying." Luke x :25. 
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Notwithstanding the recent origin of our profession, i t  has grown 
rapidly in numbers and influence in all free countries. I n  these i t  thrives 
so well and i t  is so essentially modern and democratic that in the United 
States, of the three great departments of the Government-Legislative, 
Executive, and Judicial-lawyers not only naturally, it might be said 
necessarily; fill all the higher positions of the judiciary, but on an 
average lawyers furnish more than 60 per cent of the Governors and 
Presidents and of members of the State legislatures and of both Houses 
of Congress-that is to say, a good majority of the other two departments 
of the Government. 

As the judiciary in this country have claimed and exercised the irre- 
viewable power to set aside any action of the Executive and Legislative 
Departments of the Government, and even to say to the people them- 
selves, as some judges have claimed, "Thus far  shalt thou go and no 
further," no class of men exercise greater, or as great, power in this 
country than lawyers, and the entire people are interested in their con- 
duct. 

I t  is therefore highly important to keep high and clear the best stand- 
ards of the profession, and that the life, the example, and the memory 
of the great lawyers who have led the way of honor and whose influence 
has been a restraint upon doubtful tendencies, should be ever kept before 
the profession. 

Among the great lawyers to whom North Carolina owes much for his 
influence for good upon the legal profession was William T. Dortch. 
Though enjoying a large practice, he did not deem that the pecuniary 
rewards were the sole object of a lawyer's profession. While successful 
in  public life and attaining, among other honors, the position of Con- 
federate States Senator, he did not permit ambition to swerve him from 
his duty. His face and figure bespoke power, restrained by moderation. 
I n  character, and I might almost say in lineaments, he recalled that 
ideal of the great race from which he sprung, the first William of 
Orange, the liberator of Holland, the opponent of A h a  and of all intol- 
erance in  State and in religion. - 

Mr. Dortch was a strong man, conscious of his power, but moderate 
in its use. He  achieved with out effort a foremost place at  the B a r  
and in the State. His memory will always be held in veneration by both. 

The marshal will hang his portrait in its appropriate place on the 
walls of the library of the Court. 
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945 



CASES OVERRCLED, MODIFIED, OX REVERSED. [I71 

0. State r. R'eely, 74 N. C., 425, by State v. Xassey, 86 N. C., 638. 
0. State v. Norris, 2 R'. C., 429, by State v. Taylor, 88 N. C., 694. 
0. S t a t e r .  Ostwalt, 118 N. C., 1208, by State v. Liles, 134 K. C., 733. 

;TI. State v. Reynolds, 95 N. C., 616, by Thornton v. Brady, 100 3'. C., 38. 
0. State v. Shaw, 117 N. C., 764, by State v. Harris,  145 N. C., 458. 
X .  State v. Street, 5 N. C., 156, by Studdard v. Lenville, 10 N. C., 478. 
M. S t a t e r .  Tackett, 8 N. C., 210, by State v. Tilley, 25 N. C., 424. 
0. State Bank v. Twitty, 9 K. C., 1, by same case, 12 N. C., 153. 
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X. Taylor v. Allen, 67 N. C., 346, by Jones r. Arrington, 91 N. C., 129. 
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N o T E . - T ~ ~  reverse index will be found to embrace the distinctive subheads of the decided 
points, referring by number to the places where the decisions thereon axe indicated, and the 
cases embracing them are cited. It is hoped that in this manner, and by the embodying of the 
sketch words in  italios in this index, the practitioner may more readily find whether the point 
he is looking up has been decided in this volume, and, if so, where. 

ABANDONMENT. See Appeal and Error, 23; Railroads, 7, 8. 

BBATaMEXT. See Deeds and Conveyances, 1. 

ACCORD AND SATISFACTION. See Contracts, 11. 

ACREAGE. See Deeds and Conveyances, 1. 
1. Actions - Parties - Causes - Statutes - Misjoi?rder - Motions - , 

Demurrer - Judgments - Appeal and Error.-Objection for mis- 
joinder of causes should be upon motion to divide the causes (Re- 
visal, sec. 476) ; and where a demurrer has been sustained setting 
forth these grounds and, further, that  the complaint does not make 
a plain and concise statement of the cause of action, etc., i t  will 
be confined on appeal to the last named objection. Lee v. Thorndon, 
209. 

2. Action-Contract-Usury.--An action on a contract bearing usurious 
interest may be maintained in our courts, and the action will not be 
dismissed because some usurious interest has been charged. Bank 
v. Redicine, 539. 

3. Actions-Damages - Wrongful Injury -Pleadings - Demurrer.--The 
defendant had entered suit against the plaintiff, denying its title to 
lands, the complaint therein constituting a lis pendens, and there- 
after submitted to a voluntary nonsuit. I n  the present action the 
plaintiffs allege that  the defendants knew that  the title to the lands 
was in  the plaintiff, and instituted the action willfully, wantonly, 
and intentionally to injure the plaintiff's credit, and the cloud thus 
cast upon their title to the lands caused them damages in prevent- 
ing the sale thereof. Held, the defendant, in its action, was not 
privileged to damage the plaintiff, as  stated, the matter being between 
the parties, and a demurrer to the complaint in the present action will 
be overruled. Estates v. Bank, 579. 

4. Same-Cloud Upon Title-Levy-Po8session.-Where i t  appears tha t  
the defendant had cast a cloud on the title to the plaintiff's land by an 
action wantonly, willfully and wrongfully instituted by it, thereby 
causing the damages claimed by the plaintiff in the present suit, i t  is 
not necessary that the defendant should have seized the property o r  
that  attachment should have been levied, when the cloud cast upon 
the title of the plaintiff caused the damages. Ibid. 

5. Actions-Wrongfz~l Injurv-Nature of Actions-Demurrer - Appeal 
and Error.-Where the complaint sufficiently alleges a cause of action 
against the defendant for damages to the plaintiff's property by cast- 
ing a cloud upon its title, in a former action, it  is not necessary to 
decide, in passing upon the sufficiency of the demurrer thereto on 
appeal, whether the action was one for slander of title, malicious 
prosecution, or for a n  abuse of legal process. Ibid. 
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ACTIONS. See Contracts, 2 : Counties, 1 ; Parent and Child, 1 ; Carriers of 
Passengers, 6 ; Pleadings, 4 ; Injunction, 2 ; Judgments, 13, 18 ; Vendor 
and Purchaser, 10; Parties, 2. 

ADJTSTMEST. See Contracts, 20. 

ADbIISSIONS. See Bppeal and Error, 28; Adultery, 1 ; Xarriage, 1 ; Vendor 
and Purchaser, 17. 

ADULTERY. 
Adulter~-AVarriage-E'vidence-Adnaissions-Stat~~tes - Slaves.-Where 

title to lands depends upon the legitimacy of the heir born in wedlock 
a short time after the marriage, evidence of the wife, on the issue of 
adultery, as to the nonaccess of the husband, is incompetent; and 
a fortiori evidence of her declarations to that effect made after her 
death. West v. Redmond, 742. 

ADVERSE POSSESSION. See Deeds and Conveyances, 37, 38. 

1. Adverse Possessiow-Evidence-Suflciency.-Evidence held to sustain 
a finding that plaintifis had been in the adverse possession of a strip 
of land for the statutory period. Slallings v. Hurdle, 4. 

2. Adverse Possession-Burden of Proof-Color-Ejectment.-In eject- 
ment by one claiming by color of title and ailverse possession, upon 

' showing color of title, the burden of proof v a s  still on plaintiff to 
show adverse possession, and not upon defendant to disprove it. 
White v. Bdenton, 21. 

3. Adverse Possession-Burden of Proof-Ejectnze9zt.-In ejectment to 
recover land claimed by adverse possession, which is such possession 
of another's land as, when accompanied by certain circumstances, will 
vest title in the possessor, the burden is on plaintiff to show such acts 
and conduct on his part as  tend to prove a continuous assertion of 
ownership for the requisite time. Ibid. 

AFFRAY. See Criminal Law, 7. 

AGENCY. See Partnership, 3. 

AGREEMENT. See Judgments, 19 ; Appeal and Error, 40. 

AMBIGUITY. See Deeds and Conveyances, 19, 21, 40; Contracts, 12. 

AMENDATORY ACTS. See Municipal Corporations, 6. 

AMENDMENTS. See Pleadings, 2 ; Limitation of Actions, 2 ; Insurance, 2 ; 
Processioning, 1 ; Courts, 5 ,  12. 

APPEAL. See Limitation of Actions, 3. 

APPEAL AND ERROR. See Instructions, 1, 2, 3, 5, 7, 8, 9 ;  Issues, 1, 2, 4 :  
Trials, 1, 4, 6 ;  Vendor and Purchaser, 3 ; Navigable Waters, 2 ;  Actions, 
1, 5 ; Injunction, 3 ; Jurors, 2, 3 ; Railroads, 10, 17; Commerce, 4 ; 
Costs, 1, 2 ;  Deeds and Conveyances, 22; Judgments, 9, 10, 13 ;  Automo- 
biles, 3 ; Courts, 7, 10, 11, 12 ; Evidence, 11, 17 ; Witnesses, 1, 2 ; Re- 
ceivers, 1 ;  Fornication and Adultery, 2 ; Seduction, 1 ;  Criminal Law, 
1, 9 ; Homicide, 3, 5. 

1. Appeal and Error-Frivolol~s Appeals-Motions.-While ordinarily an 
appeal lies to the Supreme from the Superior Court as a matter of 
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right, i t  is required that i t  must bc bowu fitlc for the purpose of 
reviewing home a1legc.d rrror ; and when from the record i t  appears 
that  the ap1)eal is frivolous and made solely for delay, i t  will, upon 
due notice lo the appellant, be disnlissed upon appellee's motion. 
Lud~oick v. Miniwy Co., 60. 

2. Nat~tc-Ri,cord-Rpmonoul of Cartsc.u-Disc~ctiotr.-TJpon refusal of de- 
fendant's motion to transfer :I cause for improper venuc, the defend- 
an t  gnve notice of appeal which he did not perfect, and a t  some sub- 
sequent term renrwed th r  motion, but upon anothrr ground-for 
the convenience of witntwes and to promote the ends of justice. etc., 
under Revisal, sec. 425 (2) ,  and appealed from the rc.fusal of this 
motion, and perfected it. Held, the granting or refusing of the second 
motion was in the discretion of the trial judge, and upon the record 
the appeal will br hcld frivolous by the Snpreme Court and dismissed 
upon appellee's inolio11 therein properly made. Ibid. 

3. Appcal ultd Error-Jnstricctions-Objc,ctim and E~ceptio?~s.-Where 
damages to n car-load shipment of live stock, calmed by thc ncgli- 
gence of a railroad, wit11 a n  agreed limited valuation, a r e  to br deter- 
mined by a jury in accordance with the valuation a t  the point of 
shipment, nndrr the bill of lading i s s u ~ l  therefor, and it  ic, clearly 
implied in  the charge of the court that  the daiuages should accordingly 
be cletermined, and no evception to the charge is taken in this respect, 
a new trial will not be granted on i tp~eal .  /[orse Emcha~?r/c ?). R. R., 
65. 

4. Appeal alrd Error-l~t.struc.tions Rer/lrestcJcr'--Cot rcrt in Part.-It i s  
not reversible error for tho trial judge to refuse a spcci:ll request 
for an instruction which, though correct in part, is in sonw respect 
objectionable. The instruction must be correct as  a wholr. Ibid. 

3. App~a7  and Jh-or-Superior Courts-Rccordcr's Court-Atafwtes- 
Cfrtiorari.-Where the statute establishirlg a recorder's court does 
not provide for an appeal the remedy is by application, a t  thr next 
term of the Superior Court following th r  trial, for a writ of certio- 
rari, requiring, est2ept in very restricted instances, a show of nirrits 
by the applicant, upon affidavit ; and where a term of the Superior 
Court conlmenwd more than ten days after the trial, and the com- 
plaining party has not caused his appeal to be docketed a t  the next 
ensuing term, and without having pnrsnrd the remedy prescribed, 
his appeal mill br disinissetl. Taylor u. boknson, 184. 

6. Appeal ancl Error-Xupwior Courts-Rccordw's Court-Statutes- 
Objections and E;x.ec~ptions-Cofcrt's jurisdiction.-Where the statute 
establishing a recorder's court has not providrd for a n  appeal, but 
:In appeal has hem entered in the Superior Court without objection, 
the jurisdiction of the Superior Court will attach, and its disposition 
of the same will not be distnrbcd on tllc ground that an almeal had 
not been provided by the statute. Ibid. 

7. Appcal awd Error-Xwprcmc Cof~rt-Di.ccrrtion-Opir~ion-Appeal Dia- 
missc~d.-Where the defendant has appealed from a judgment ren- 
dered against him in a ~ . e c O r d e ~ ' ~  court, and the statute does not 
provide for one, and the plaintiff*moves to dismiss it, the practice is 
for the plaintiff to except to the refusal of the court to sustain his 
motion, arid contin~xe with the t r ia l ;  but the Court, on this appeal, 
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in its discretion, expresses its opinion upon the merits and dismisses 
the appeal. Ibid. 

8. Appeal and Error-References-Exceptior~s-Pindings-Presumptions. 
-Where the trial judge sustained exceptions to a referee's report, 
made findings and thereon rendered the judgment appealed from, 
to which judgment the appellant excepted and assigned for error that 
the court sustained the exceptions, the exceptions thus taken are  
broadside and too indefinite to be considered on appeal, and i t  will be 
presumed that  the findings of the judge were based upon sufficient 
evidence. Stzrrtevant v. Cotton Wills, 119. 

9. AppeaZ and Errol-Assignments of Error-Inzmatorin1 Error.-A new 
trial will not be orclered on appeal when the assignments of error, 
considered as  a whole, a re  not regarded of sufficient importance, or so 
material, as  to disturb the verdict, and when, dealt with seriatim, 
there is no technical error. Carson v. Ins. Co., 135. 

10. Same-Insurance, Life-Polic~ -Assignment - Evidence. - Where in 
an action upon a policy of life insurance the plaintiff relies solely 
on the validity of an assignment thereof made by deceased, and the 
jury has found that the physical assignment had been made, but that  
i t  was procured by fraud, the exclusion of her testimony to the effect 
that  the policy sued on was her property is immaterial. Ibid. 

11. Appeal and Error-In~rc?'ance, Life-Policf1-Assignment-Evidence- 
Verdict.-In this action upon a policy of life insurance the only 
question presented on appeal was whether there was error committed 
by the jury in rendering a verdict adverse to plaintiff on the issue 
of whether a n  assignment of the policy was procured through fraud. 
Held, excluding testimony of plaintiff of negotiations before the 
assignment was not erroneous, the assignment being in writing and 
in evidence, and it  is further held in this case that the evidence was 
objectionable, i t  being of conversation between the plaintiff and her 
husband, and irrelerant, not bearing upon the issue of fraud. Ibid. 

12. Appeal and Ewor-Questions and Anszoers-Har)nless Error.-Certain 
questions asked a witness in this case, involving an issue of fraud in 
securing a n  assignment of a life insurance policy, taken together, are  
held competent, though the first may be objectionable, but this and 
the second question being preliminary to the third, which was compe- 
tent and involved them, it  is not held a s  reversible error. Ibid. 

13. BppeaZ and Ewor-Findings - Contracts -Railroads -Judgments - 
Evidence.--In this action to recorer of a railroad company upon a 
contract to construct defendant's road, by agreement the trial judge 
found the facts, and, as  to an item claimed for "overhaul," that  the 
contract was ambiguous, and disallowed the plaintiff's claim upon 
evidence tending to show that  both the plaintiff and defendant by 
their acts and conduct between themselves and the subcontractors 
assumed that no such charges were contemplated, and the evidence 
is held sufficient to sustain the judgment in defendant's favor. 
Heneficlc v. R. R., 139. 

14. Bame-Excavations,-In t h i ~  action to recover upon contract for con- 
structing defendant railroad company's road, the question was pre- 
sented as  a matter of fact, to be found by the judge under the 
agreement of the parties, whether the measurements could be made 



INDEX. 

I APPEAL AND E R R O R - C ~ ~ Z ~ ~ I ~ L ( Y I .  
by measuring the fills or escarations, and the court's finding tha t  
from the character of the soil they could be made from the fills was  
sustaiiied by thc evidence. Ihid. 

15. Saw~c-Estras.-Plaintiff offered to construct defendant's railroad a t  
a certain price per cubic foot on a 1 per cent grade, if allowed t o  
manipulate, which was rejected, and the contract sued on was madc 
on a greater n~aximurn grade as  per profile furnished by defendant 
a t  a less price per cubic foot, with tlie right of defendant to manipu- 
late the grade, and the grade was afterwards made to conform to the 
1 per ccnt grade. The court found that the defendant was entitled t o  
charge for extra ~ o r l i .  Ileld, the evidence afforded by the profile map, 
and that defc~ndant's engineer told plaintiff to await the completion of 
the work to ascertain the extras, letters, etc., were sufficient to sustain 
the judge's finding and the judgment in plaintiff's favor. Ibid. 

16. Appeal and Error-Qtcrsliows Revieu-able - Nonsuit -Evidence. - On 
appeal from a nonsuit the evidence luust be taken as  true. Clark 
v. TVhitehw.st, 1. 

17. Appeal and liJnol-Qzrcstiono Revicu-able-Questions Not Raised it1 
Trial Court.--It is too late on appeal to raise a question by exccp- 
tion to the charge, cntered after trial, which if made a t  the time 
could have bem cured by proof, which was not offered owing to a n  
admission of appellant. An e~cept ion to a charge, that  the court 
erred in charging that  twenty years adverse possession was suffi- 
cient, raised for the first time on appeal, is equivalent to an excep- 
tion after trial that  the judge did not charge that  the cvidencc was 
not sufficient to go to the jury, and cannot be entertained. Stallings 
v. IIurdlcJ, 4. 

18. A ~ p c a l  and Error-Timber-Intcrloc?~torg Ordei-Y-Final Jz~dgrncnt.- 
An interlocatory order is provisional or preliminary only, and not 
deteriuinative of the issues joined in the su i t ;  and where it  appears 
in  a snit to restrain the cutting of certain timber and to subject i t  
to sale for the satisfaction of plaintiff's judgments, that  the deter- 
minative issues have been answered by the jury in  plaintifl"~ favor, 
a decree accordingly cxntered, and a commissioner appointed to sell 
the tirnber and give edect to the decree, tlie judgment is not inter- 
locutory; and when a n  appeal therefrom has been lost, the matter 
will not be afterwards reviewed on a n  appeal from a n  order confirni- 
ing the sale. Jokrrsou n. Robinson, 194. 

10. Appeal aud E r r o 4 r o a d s i d e  Erceptions-R~fusaI.-hn exception to 
the order of the court for that his Honor overruled the appellant's 
several esceptions to the report of the referee is too general, and 
will not be considered on appeal. Ibid. 

20. Appcvl and Error  - Prcnzatr~re Appeal - Supreme Court -Merits. - 
Upon the record in this cause, querc as  to whether the plaintiff had 
taken a voluntary nonsnit and had the right to appeal ; but the Court 
passed upon the merits of the questions raised, to save trouble and 
cbxpense to the parties. 18obinson v. Dauglbtry, 200. 

21. Appcal and P:l'ror-RotA Sides AppfadDecisiow.-Where both parties 
to an action appeal to the Supreme Court, and the decision in one 
triakes the other unnecessary, the latter mill be dismissed. Power 
Go. a. Power Co., 248. 
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22. Appeal and Error-Railroads-Riql~ts of Way-Easements-Reverter.- 

The question of whether the plaintiff railroad company had abandoned 
its right of way over the defendant's lands, so that, under the terms 
of its deed, it  had reverted to the grantor thereof, cannot be raised 
for the first time in the Supreme Court on appeal; and in this case 
only by requested instruction that there was no sufficient evidence of 
abandonment, the burden of proof being on the defendant. R. R. v. 
McGuire, 277. 

23. Appeal and EI-ror-Railr-oads-Rigl~ts of Wap-Easements-Abandon- 
ment-Deeds and Conveyances-Grantoh Intent.-In an action by 
a railroad company to restrain the defendant from hindering and 
molesting the plaintiff's servants in discharging its duty in the 
prosecution of its business as  a common carrier, where the rights 
of the parties are made to depend upon whether the plaintiff had 
abandoned its right of way under the provisions of its deed thereto, 
it  is reversible error for the trial judge to make the decision upon 
the issue of abandonment depend upon the intention and conduct 
of the plaintiff's grantor. Ibid. 

24. Appeal and Error-Objections and Elrceptiovs.-In a n  action to recover 
damages from a railroad company alleged to have been caused by the 
wrongful failure of the defendant to accept them for shipment, objec- 
tion to the testimony of the plaintiff as  to the price for which he sold 
them will not be sustained when it  appears he had already given this 
testimony without objection. Bnne ?j. R. R.. 328. 

25. Appeal and Error-Assiljnnzents of Error  - Brief. -A question not 
presented by esceptions or assignments of error, but only discussed 
in appellant's brief, will not be considered on appeal. Alle?? v. R. R., 
339. 

26. Appeal and Error-Srcpevior Coltrts - dudljments - Second Appeal - 
Review-Deeds and Cowveyanc~s-Rescrzjatio??s.-JVhere the question 
presented on appeal is whether the judgment entered in the Superior 
Court is in accordance with the former decision on appeal in the same 
cause of action, the former decision of the Supreme Court will not be 
reviewed; and on this appeal the judgment of the Superior Court is 
affirmed, except as  to paragraph 6 thereof, which is modified in accord- 
ance with the syllabus nest  preceding this. Guilford v. Porter, 386. 

27. Appeal and Error-Costs-Defense Bond-Ejectrnent-Statutes.--The 
defense bond and the sureties thereon, in an action of ejectment, 
Revisal, see. 453, are liable to the amount of the bond for the costs 
in the Supreme Court on appeal as well as  those incurred in the 
Superior Court. Grimes v. Andrew, 367. 

28. Appeal and Error-Admissions of Record.--4n admission entered of 
record in a case on appeal, as  having been made on the trial in the 
Superior Court, that  the plaintiff could not recover the lands in 
dispute if certain deeds in his chain of title were excluded from 
the evidence, is recognized in the Supreme Court, and binding upon 
the party making it. Shingle Mills 1;. Lumber GO., 410. 

29. Appeal and Error-Elections-Reference - Pindings -Review - Stock 
Law-Comtitz~tiowal Law.-Where under legislative authority the 
question of "stock law" or "no stock law" has been submitted to 
the voters of a county, with a provision authorizing a levy of taxes 
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to build and maintain a couuty fence In the event that, a s  a result 
of the election, a frce-range territory, etc., were established ; and 
upon the question of whether a majority had voted against the "stovk 
law" (Constitution, Art. VII, sec. 8), it appears by the report of the 
referee, rontirmed by the judge. that thc rrgistration buolrs, as  
revised, showed the requisite majority. i t  is l l r ld ,  that the Supreme 
Court may disregard its jurisdiction, if any, to review the findings, 
especially wl~en  i t  is apparent that  the same conclusions will be 
reached. li'uison v. ('omrs., 411. 

30. Appcal und lijrror-Sup?.erfir Cotirt-Partics-Motion to Di.rrr~ias.- 
Where one of several makers of a note has paid i t  and caused it to 
be assignrd to a trustee, swnfile, the actions to recover from his co- 
malcers are  several; but where he sues them all in the same action 
the remedy is by der~%rirrcr for misjoinder of particx, and cannot be 
ttllren advantage of in the Supreme Court upon motion to dismiss the 
action, upon the ground that the Superior Court had no jurisdiction 
because the action arose by contract, and the recovery sought against 
each defendant, talcen separately, was less than $200. Pctrcr: u. 
Savugc7, 43'7. 

31. AppmZ a?) d Error-Hvidcncr - Ilepositions - Ob jectiows awl E.rec.p- 
tio?ru-IIictn&ss Error.--Where a deposition is objected to a s  im- 
material and irrelevant, aud not thaL i t  was irregularly taken, its 
ad~nission a s  tvidence is harmless error a t  most, a t ~ d  not prejudicial 
to the complaining party. Ibid. 

32. Appf%l and Error-TAcor.~ o )  ("u~P-Dccds and Con?jcj~ur~c.cs-Prarids. 
A case on appeal in the Supreme Court is determined upon the theory 
on which i t  was tricd in the Superior Court, and where therein a deed 
was sought to be reformed for fraud, and damages recovered on a 
breach of covenant a t ~ d  warranty uf title in  i ts  corrected form, i t  
may not be dcterrnined on the question as  to whether there had been 
such breac.11 in the conreyance a s  actually drawn. ('obl~ n. Rarrinqer, 
445. 

33. Appcal and Error-Trinls-Rrqvcsf~,d I?tstr7~c*tion~-Isswc.~.-It is riot 
erroneous for the trial judge to refuse special requests for instrnc- 
tion not nddrcssed to the issues. Wootcn n. HolZcmatr, 461. 

34. Appcul nwtrl Error  - Arri'ic.~ of C'asc - One Erreption -Motion to Ih's- 
rt~iss-Service of appellant's case on appeal is unnecessary when 
there is only one exception taken and the judgment itself is es-  
cepted to: and a motion in the S ~ ~ p r e n l e  Court to dismiss for the 
lack thereof will he denied. ('omt-s. v. Scalus, 523. 

36. Appeal a ti d E?-ror-Jt/dqmcw ts7fi~rliciaZ Sa Zcs-Tar Lic?rn-("onrts- 
Innoccnt Z'~rrc7iaxcr.-Where n sale of land lvas heen made and a eked 
esecuted to the purchaser, a t  the suit of the county to enforce its 
lien for taxes thereon, and the deed and the sale subsequently set 
aside, on motion of the owner of the lands, i t  is error for the court, 
a t  a still subsequent term, to reinstate thrh deed and declare i t  valid 
on the ground that  the purchaser was a n  innocent one for value, the 
proper procedure in such matters being a n  appeal to the Supreme 
Court from the order invalidating the deed. Zbid. 

36. Appcal and Error - Tr>nuwts in Cowwnon - l'artitio?~ - Rettrrnzmts - 
Objwtiow and ;E.rccptiorrs.-TVhere proceedings to partition lands a r e  
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referred, end i t  appears in the referrc's report that  the lands a re  
capable of actual partition, and that  thc appellee has put valuable 
iniprovc~ments thereon; and upon the report judgment has been en- 
tered appointing cnn~missiont~s to divide the land in snch manner 
and proportion as to allow the appellee for bettenncnts (in develop- 
ing a water power) he has placed thereon, and no appeal was taken 
from this order, bnt the appellant insisted upon i t :  Held, the order 
of the court concluded the right of the appellant to have the question 
of the good faith of the appellee in putting the improvcmcnts on the 
land inqnired into, upon appeal from the confirmation of the report 
of the com~nissioners. Fish t r v. T o x a w a ~  Co., 547. 

37. Appeal o ~ t d  Error- 7'flla)lt~ it1 C O I W ~ O ~ ~  -Partitiow -Rctternzcntcs- 
Cor~wnissionc~rs' IZcport - Approca7.-The findings of commissioners 
appointed to partition lands among tenants in common, allowing bet- 
terments to one of them, and approved by the trial judge under the 
circun~stances of this case, a re  not rcriewable on appeal. Ibid. 

38. A ppcaZ artd Error-Oh jcctions and E.rceptions.--The appellant is con- 
fined in his oral argument in the Supreme Court to the exceptions 
appearing of record. Ibid. 

30. Appeal and Brror - In E'orma Pauperis - Rric,fs -Rules of Court.- 
'lipon appeal to the Supreme Corrrt in fornza pauperis, the appellant 
is required to  file six typewritten copies of his brief upon penalty of 
having his case dismissed, and printed briefs must be filed by the  
appellee for him to be heard on the oral argument. Ibid. 

40. Appeal and Error-A grcewi cnt-Facts Found by tk c Court-Evidence. 
--The facts found by the court, by agreement of the parties, and 
supported hy the rvidence, a re  conclnsive on appeal. Adickes u. 
Drewqj, 666. 

41. AppcaZ and Error-Ordcr a t  Ckanbbers-Objections and Eaceptions.- 
An appeal from the order of a judge rendered in a pending action 
a t  chambers, and the sole ground of the appeal, does not require the  
service of a case on appeal by the appellant, and a motion to dis- 
miss in the Snprcme Court for that  reason will be denied. Rcsscnzer 
v. IIard~(-arc  Po., 72s. 

42. 8amc-"Sliclcton Cast"-Order to Copy Rccovd-Caw Complete.- 
Where a n  appeal is taken from an order made in a pending action 
by the judge a t  chambers, he has the right to direct the clerk what 
to cwpp from his record in the transcript on appeal; and when this 
has bcen done, illld the record appears to be in full, the appellant's 
rase will not be dismissed on the gronnd that  a "skeleton case" on 
appeal has been served. Ibid. 

43. Apprcrl anti Error-Arcto Tria7-Offer of Appc7lce.-Upon application 
in the Suprcme Conrt for a. certiorari, wherein it  appears that  the 
appellant has pcrfec~ted his case, except that  for illness of the trial 
judge the case has not been settled, and that  a new trial, a t  most, 
could be obtained; and in view of the uncertainty when the trial 
judge will be able to settle the rase, and to avoid delay, the appellee 
has served on the appellant a n  offer that  a new trial shall be granted, 
the Supreme Court will grant  his motion, made therein to that  effect. 
Turner v. Gas Co., 750. 
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APPEAL AND ERROR-Con tinued. 
44. Same-Costs-Where the Supren~e Court grants appellee's motion 

made upon his offer for a new trial, the overruling of appellant's 
motion to nonsuit involves only the costs of appeal, which will be 
taxed in the discretion of the Court, the costs of the trial in  the 
Superior Court being taxed against the party ultimately losing therein. 
Ibid. 

45. Appeal and Brror-Atfirmation of Judgment-I,owcr Court.s-Reasons 
Given.-The Supreme Court will affirm a judgment appealed from if 
supported by facts and in accordance with Paw, although the reasons 
assigned in its support may not be approved. K i n g  n. McRuckan, 
752. 

46. Appeal and Error-Objections arrd Exceptions-Assignments 01 Error. 
-Matters discussed in briefs filed in the Supreme Court, without 
exception noted of record or assignment of error, will not be con- 
sidered. I \ ' e e d h  u. R. R., 765. 

47. ~ p p e a l *  and Error-VarianccJ-Ea.cc~ptiot~.-A variance between the 
pleadings and the proof will be disregarded, where no escrption was 
taken thereto a t  the trial. Patton v. Lumber Go.. 837. 

APPEARANCE. See Courts, 1, 8. 

APPEARANCE BOND. See Requisition, 1. 

ASSESSMENT. See Taxation, 3 

ASSIGNEE. See Mortgages, 4. 

ASSIGNMENT. See Appeal and Error, 10, 11 ; Contracts, 1 ;  Evidence, 2. 

ASSIGNMENTS OF ERROR. See Appeal and Error, 9, 25, 46: 

ASSUMPTION OF RISKS. Seix Master and Serrant, 5 ; Contracts, 17 ; 
Carriers of Passengers, 14, 15. 

ATTORNEY AND CLIENT. See Costs, 1 ;  Jndgments, 10. 

ATTORNEYS. 
1. Attorvreys - Disburscmrrtt - Statutes - Co~crts.-Chapter 216, Laws 

1871, now Revisal, see. 211, providing that  one duly licensed lo prac- 
tice law as  a n  attorney shall not be disbarred or deprived of his 
license, permanently or temporarily, unless he shall have been con- 
victed or in open rourt confessed himself guilty of some criminal 
offense, etc., takes from the court the common-law power to purge the 
bar of unfit members escept in the specified cases, and in those par- 
ticular instances wherein the court may exercise its inherent powers 
in  the practical and irnmetliate adruinistration of the law. S. u. 
Johnson, 799. 

2. Attorr~ey.9-Disbarmt,r~t - R t a t u t ~ s  - Courts - Intoxicatitz(/ J,iq?cors.- 
Construing together chapter 216, Laws 1871, now Revisal, see. 211, 
and chapter 941, Laws 1907, i t  is held that  they a re  consistent and 
reconcilable with each other, and t l ~ a t  the later act  makes it im- 
perative that  an attorney convicted of felony be disbarred, and 
those convicted of the less offense under the former statute may be 
disbarred if i t  is fonnd a s  a fact that  the criminal offense, in this 
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case the mnli~wful selling of i11toxic:rting liqnors, is of such character 
as  to render them unfit to practice law. Ibid. 

A~JTOJIOHIIJICS. See Partnership, 4 ; Ple:rdings, 6 ; Negligence, 5, 8. 
1. dutomob?lc.s-Carriers of Passcr1~jf1-s-Ncqlir~cwcc-RuZc of I'rvdcnt 

11lan.-'I'hose fnrnishinq autoinobilf~s for hire and themselves or others 
as  chauft'mrs are  held to that degree of care in hauling passengers 
rcquired of a caommon c2arrier, or that which is commensurate with 
the rislm incident to thrl occupation, according to the rule of the 
prudent man. ('ntcs .z;. HnZZ, 360. 

2. Nnrv~c-Gmlu~toits Sfrvic.t.-Those who engage in the occi~pation of 
transporting 1)ilsr;enqers by automobile for hire a re  not relieved of 
the duty that their cahaaRenr shall exercise the full care required of 
c*o~nruo~i carriers of passengers, because of the fact  that a t  the time 
conlpl~illed of the passenger who received an injury c a ~ ~ s e d  by the 
negligewe of their chauffec~r was being carried gratuituusly, for their 
liability is the same as  if coml~ensation hitd been paid them. Ibid. 

3. Sa~t~c~-~Lppcal nttd Error.-Where one partner, i11 the business of 
transporting passengers by automobile for hire, gives, gratuitously, 
the use of an anton~obile to the city for a special occasion, and a 
re l~r~sen ta t ive  of the city is injured by the negligent driving of the 
antonlohilc hy the other partner while riding therein, it  is reversible 
error for the trial judge, in the snit by the injured party for damages, 
to uialw the defcwlant's liability depend upon a n  issue as to whether 
the plaintiff procured the use of the automobile for a valuable eon- 
sideration. Ibid. 

BAGGAGE. See Carriers of Passengers, 8, 9. 

I J l E N T .  See Carriers of Passengers, 9 ; Issues, 6. 

BALIiOTS. See Elections, 1, 2, 5, 10; Counties, 4. 

BANKRUPTCY. See Corporations, 18 ;  Deeds an6 Conveyances, 49. 

RI4:NEFICI,4RIES. SPP Insurancr, 5 ,  7. 

BENEFITS. See Trusts, 3. 

BETTICR;\IICNTS. See Appeal and Error, 36, 37. 

UIGAMY. See Insnranc2e, 6. 

13lLT~S OF IAI)IN(+. See Carriers of Goods, 1. 

RILLS ANI) NOTES. See Instructions, 3, 4 ;  Corporations, 10. 
Rills ovrd 3'oZc.~-Pa1~w~r~?tt-Po.ssrssion-Riqht of Action.-The maker of 

a note who has paid i t  becomes the owner thereof and is entitled to 
its possession, as  between the immediate parties, and may maintain 
his action therefor. Waltcr u. Ignrnhnrdt, 731. 

I<LASTlNG. See Negliqencc~, 9. 

BLO0I)HOIJNr)S. See Evidence, 21. 

"BO1)ILY ISSUE." See Wills, 14. 
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liORld FI1)ES. See Corporations, 15. 

IbON1) ISSTTF;S. See Municipal Corlwrations, 8 ;  Statutes, 5 .  

BONDS. See Jlnnicipal Corporations, 5 ,  7. 

1ROTJNDARIES. See I)pcds and Conveyances, 38. 

1. Roundaric's-fll;irIcnr.ca-('ails of OZdcl- Crnrrts and T)ccds.-Calls of 
o1dt.r qr:mts :md deeds arc  admissible in cvidrnc.e on 11111 issue of 
bonndary, on thv same principle that hearsay evidencr of common 
reputation on the issne of private boundary is admissible; hu t  deeds 
not on their Paw cxlling for lines or corners cwmmon to them and 
clecds under which plaintin' in n suit illvolving boundary clai ln~d a r e  
l?ropc'rly c ~ c l ~ ~ c l c d .  / , ~ ~ u ~ h t  r ('o. o. //znto?z, 27. 

3. Botot (Jar ccs-Hvidt ~tr.c'-A dw~i~s~biZity.- \Nl~ere in a suit inrolving a 
Fo~mtlaly the single issne was a s  to which of two nmwd lines was 
the boundary line of plaintiff's land, deeds oltered by defendant 
tendi~lg only to show a difl'cxrent line from citller were properly 
~ac.lndrd. Ihid. 

KRIEB'. See Appeal and Error, 25, 39. 

IRUBL3ICN OF PHOOIi7. See Vendor and 1'urc2h;~st~r, 2 ;  Contracls, 1 ; Tcle- 
graphs, 1, .7; Highways, 1 ; Adverse Possession, 2,  3 ;  Carriers of 
Passengers, 10 ; IClcctions, 7 ; Water and Water Coiirses, 2 ; Deeds and 
('onvey:lnces, 3 7 ;  Vendor and Sellcr, 1 : Criminal Law, 3. 

(IANCELLATTON. See Claim and Delivery, 2. 

CANVASS. See Elcc2lions, 6. 

C'ARUACK AJ1ENI)LIENT. See Carriers of Goods, 9. 

CAlltEtIERS. See Carricrs oC Passengers, 1, 2,  3, 4, 5 ,  6 ,  7 

CARRlERS 01'' GOODS. See Comu~erce, 1 ;  Limitation of Actions, 3 ;  
Evidence, 8. 

1. Cnrrzc>rs of Goods-Hrl7s of I,n(livrcj--l)c7i?1(~~?/ TJpon "Ortlcr, Notbf+- 
Evi(Zcirrc7-Yo~~.sttit--Tricr7s.-In a n  :~ction against a railroad corn 
Itany to recover ctitlnages for its alleged wrongful failure to drliver 
a shipment of goods when it  a p p e a r ~ d  from the bill of lading that  
the goods were to k ) ~  delivered only 11pon the ordcr of a cert;lil~ hi~nk,  
it  is the duty of the plaintiff, h~lving paid the draf t  to which the 
hill of Indins was attached, to have the latter properly indorsed, or 
obtain the llroper order for the delivery of the goods. and when he 
has failed to do so a j~~dglncnt  as  ol' nonsuit npon tlw evidence should 
he allowed. Ki71it~r/.s~r'ortR v. R. E , 47. 

2. Cnrricrs of Goods-l,ivc Ator7~-Dumac/cs-W nthw Contlitior~s-Irn- 
propw ('trrs-Irtstrvrc'lion.\.-In an action to recover damages agiainst 
a railroad company for its negligence in t rans~or t ing  a car-load 
shipment of lire stock, when there is conflicting evidence as to  
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whefhc~r lhe damages were cansed by :tn improper car or by the 
.cw!tditioi~ of the weather, a n  inslrnction not u s  f r l l  or esplic~it a s  
i t  ~rliqht hare been, but whic.11 gave tl~c. clefentiant the benefit of :1n9 
finding that the injury to the :~niruals mas not due to its negligence., 
but solely to the condition of the wratlier, is not reversible error on 
tl~4rt1tl:~ut's appeal. Florsr ii:rcltur~ye v. 1s. Is., 65. 

:: ('(11 i i i  1 s of Goods-h c~cjlic~c~nc.c-l,~or. Stoc'l~'-In~pr~opcr Cav.\-Bh ip- 
p t  r's 1irsl)ccliow.- A railroild coulpal~y is not reliertvi of its liability 
tor clam:~qcs arising to :I var-load sllipinrnt of lire stork, caused by 
111~ st.lcc2t ion of a n  improper czar. 1)ecansr of the Pact that the shipper 
hat1 r\arnined the car and accepted it  as  suitable and snlficient. Ibid, 

1 ("(I) I.(( I..) of Goorls-Lint, Ntoc.X'-Ncy71r/cnc.e-l3~~1dcncc'.-Wl1rre 1 he 
evitlrnce lends to show lhal  a ruilroatl c o n ~ p ~ ~ ~ y  had rweived :I txr- 

loud shiprnt~nl of live stock in good cwndition, ant1 drlireretl i t  at 
tleslil~;~iion with the aniinals in  bail condition, t l ~ e  jury may rrnson- 
ably and fnirlg infer that the t1:rinagcs were c:~nsed by the defendant's 
nryliqcwx. Ibirl. 

5 ( ' O Y  1 r e  r s of GOO~S-L~DC ~Stoch-U~~mu~/r~s-I~~ jlu y-IVrittcv Notice- 
I ~ ' / L I I ~ /  ? .  The stipulation ill a bill of lading issued by t lie railroad 
c.oirip:nly for t h t ~  interstate transportation of live stock, requiring 
I hat written notice of :~ny claim for tlamagf3s be gi\ c.11 tht' cornpimy 
before removal of the stock a t  place of destination, is waived by 
the ac2tnal lcnowltdge of the carrier's agent of the cm~lition of the  
\to& before the remora1 tool; place, or such knowledge will bc~ con- 
sitleretl its in substitlition of the notice. Ibid.  

0. ( ' ~ 1  I i ( r ~  of Good.\-Kills of Latlrr1rl-Inspectiot~-I6cjeetiow of Sltip- 
rnc tit -D~,rv~ac/c~s.-Wherr a bill of lading for a car-load shipment 
of hay c a ~ t a i n s  a clanse prohibiting its inspection unless provided 
for by 1;lw or pc~riuission is indorsed on the bill of lading, and there 
i \  erj(1es1c.e lhal the c ~ ~ n s i g l ~ c e  insprdrd the hay and rejected i t  for 
infwiority to llmt pnrchirsrd, withnut evitlencr that the carritlr knew 
of or permitted the inspection: Held, a rtbrdict denying recowry 
:rqairlst the carrier will not he disturbed on appeal. 111 this case 
si~1nblc. :r c2ircnlar-letter from the c~~nsignor anthorizing inspec8tion 
wai  s~ifh(.itmt to permit th r  consignees to do so, and re lie^-e the caarrier 
from liitbilily. I,rin?br~ L'o. 1.. I?. A'., 182. 

5. ('ilr.riwa of Coods-7'itlr of Good.s-Gonditio7t.~-Co?zst1~~~ctive Title- 
('ott.vt(/~~or- Where :I shipment of a car of goods is npon condition 
that the consignee pay cash for thmm or wire payinent of a draft for 
the purchase price, which has not been done, the title does not vest in 
lh r  col~\igner, and 111t. tlt~livcry to the carrier is not a colistrnctive 
tlt.li~ rry t o him. Hence, wllerc. the carrier under such circnmst:lnces 
;rgrtAes \vith the consignor in writing, upon the original bill of lading, 
lo change the desigl~ation of the shipment and the tonsignce, ant1 the 
qootls are  not deliveretl acczortlinqly, the consignor mag nlaintain his 
:rcation nq:ri~rst the carrrier for tl:~nrages for their loss. M ? i ~ r . s  ?I. 11'. R , 
1 !)O 

8 Sa~rlr - H C ~ O ~ I P ~ ~ I I I ~ L C I , ~  - Contvact -- Go~~.sic~r~c-'c~'s Couscnt.--%'here the 
t~ot~pc'rform:rnce by a consigr~ee of certain conditions p r c r c ~ ~ t s  the, titlv 
to a sl~ipinmt of goods by :L common cnrrici vesting in hiin, the consent 
of thc~ conqiynee to a rrcol~signmcllt is no1 neccss:lry for the consiqnor 
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to m;iint:lin t ~ n  action ngainst 111c carrier for the loss of 1-h(+ gootls 
urltler the seco~ltl contrncl of carriage. Ibid. 

9. Cut ric,rx of (,"ootlv - Cor~ncclir~y TAlcs -Initial Gar? zer - Garircarlr 
-4 nwtr rlr~rrtt t. --Where o c.;lrriclr issuing the bill of lading for a ship- 
ment of goods over its own and other independent roads agretls in  
writing before delivery, npon the original hill of lading, to a recoil- 
aiqnmcnt of the goods, it  is the initial carrier within the nieilning of 
the Carrnacli Aiuendruent. I b ! d  

10. Cnrric,rs of (:ootl.s-J~rprc.\.s-f2eft~si11q to ltf3cciae-Xhipnccl~t-Sl)ecrnl 
7'1.crirt.s-I-'( trnIt!j Rtcctltfcs-Stattrlc's.4 e ~ p r e s s  comlt:~ry is not 
liable for damages, and the statutory penultirs oU Revisal, scJcs. 2631 
 nil 2W2, for refilsieg to recc~iv~ :L shipment of thirty crates of s t r a w  
berries for a certaiii train ]lot carrying accwmniodations for ship- 
ments of (his character, tlrough it  hail taken, on owasion, a few berries 
thrrtwl for the plaintiff, when it  so advertised, the shipper Im~w of' 
it, autl ircromn~odirtio~~s on ot1ic.r ilaiiy trains were s1)eci:rlly pro~iclcd. 
h'halc- c.  /:.I p1 CSA no., 210. 

11. Crcrriits of (r'oorls-Esp~"css--Rc,frtsinr/ to Rrcch?)e-Shipmc~zt-Tcqzdcv 
in  Ti t1cc~7' r ia ls-(J l ,cst ions of Imw-The plainlifY tendered to the 
defend:lllt thirty ( w t e s  of strxwbrrries a t  :L snlall station requiring 
only one agent to attend to the v:trions tlnties of cypress, telegraph, 
alld railroad agent, when the train for which the shipment was in 
tended was setw :tpproachinq the depot, :~ntl :~bont seven or eight 
uinlites beforr its arrival there. A charqe of the court that  it m:ls 
for the jnry to (letermine \vhethrr, ~ i n d t ~ r  the cirmmstances, tlir 
tender of tlrc slrilmrent for that  train was in tirnp was not open to 
plaintiir's objecafion. Sctiahlt. the time mas insufficient as  a matter of 
law. Re\ isal, src. 2(i:i%. Ihitl. 

12. C a r ~ ' i o s  of Coods--P(nolt!/ Ntcilwlcr-7'c~1tdt.,' of Xhipmrwt.-In order 
for the. daily ~ ~ n l a l t y  to attach to the carrier for continually refusi~rg 
to wrrp t  freight for slripntcnt iindt~r the provisions of Revisal, sec 
2631, i t  ia necessary for :rctlxal or constriwtive tender lhercof to be 
made to tlre varrirr c:rch day;  and wht~re cattle are the snhjec*t of' 
shipnient, evidence that  the shipment had heen refused and that the 
shipper kept thc cattlr near the depot and told thc, defmdant's agent 
tlwreof, and that he woi~ld clelircbr them when notified that the con1 
pany wonld rewive Ihern, is iusnflicienl c ~ e e p t  as to tht' first pellilltg, 
notwitlrst:indinq the shipper wonld have delivered them for shipment 
npon bpinq so notified. Cnrnvon v. R. R.. 1.50 N. U., 587, where the 
slii~nncwt s as loadc~l on car a n d  the carrier refnsrd to issue bill of 
ladinq, citpd and distingnisheti. Buric u. R. A'., Y28. 

1. ('art.icJ~ A- ('crr~.ir~q(' of I'u~s~rrq('r~-Co~iti nrt of C(&?'rwr/r-Pt ?'fog ~ I I ~ I I ~  ( . 
-Where a railroad soltl trir~rsl)ortntio~~ hetneen two l)oints, it hein;: 
necaessilry for tire 1,aswnper to c h : ~ n g ~ ,  for the, ~)erforlnancze of tllc 
road's rontr:~ct. it was neecw;iry tlint the conductor, irftcr taliin!: 111) 

tlre passenger's ticket, c;l~onld return it  to him before rcachinq t l ~ c  
c2hanginq point, or ~ivcl hiln something in place thereof that the lrrw 
c~)ntlnctor would accept for passaqc to destination. IS'cc~c-t /c~r-  v. R R., 
13. 
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CARRIERS OF PhSS1r:NGERS-Continued. 
2.  Carr~cr.r-Carriage of Passcn~rrs--Action fo?. Ejection-('or~t?.iii?rtory 

Ncc/7zqc~11cc.-Wl1cre passc>nger bonght a ticlwt to a point to rwch 
which it  was necchssarg to change, if the company, in the passenger's 
action for ejection from the train bccnnse he had no ticket acceptable 
on t l ~ e  train to which he changed, claimed that  tlw passenger tvas 
gnilty of conlrihntory nrg1ige11c.e in not lmring ileil~anded the return 
of his ticket from the contlnc7tor on th r  first tmin, srrc41 charges should 
1r;lr.c~ been pleatled as  contribi~tory nrgliqence, and issue tendered. 
Ihid. 

2 ("(11 ri<,! .s-Par m~/ j r>  of I'(!s,st ~if/cr.s-bJjwf io)?-A7('(]/z(~i1~~r(, of Po?idtfvtor. 
Where p1;iintiff pnrc41asetl through transport:ition to a des(  nation 

lo  re:rch which it was nece\sary to charrgc. and thc conductor on the 
firit tr:lin neglcc~ted to rc.tnrn hi3 ticket, IIP h:~rinq no Inollcy, and, 
wl1e11 the conductor of the second train tislid for his fare, \airily 
attrirq)trd to b o r I " 0 ~  from men who had bw11 on the first train with 
11in1, it was nc~gligei~ce on the condnctor's part not to hare s:ltisfied 
l~ilnself by inqnirinq of such inen whether plnintifi' had been on the 
train with them before rr;rclning th r  changing point, before ejecting 
plui~~tiff.  J l r d  

1. ( ' n r r ~ c ~ ~  Y -('GI 1 ~ f ~ f j r  of Pa.ssr 1ic/ers-l.l7rortrjf7~7 I< jcctio11-Paynzr~t of 
Pal  c--D~it~/ of Pausrn~jcr.--Under Revisal 1'30.5, set. 2611, pro\itling 
t11:tt e\ ery railroad corporation shall transport passengers on dne 
p:~ylntmt of the fare lpgallg a~~thor ieed  for the trip, where a paswngcr 
is zibont to bc wrougfnlly ejected from a train, haring paid his fare 
th r rwn,  bnt being nnahle to pr~odtice his ticket, it is not incauinb~nt on 
hiw, by paying moi~ey which the conduclor has no right to exact, to 
a.coitl ejection from the train, as  he is uot required to bug again his 
right to reni;liri on the train to his tlestination. Ihid. 

5. ("or rs--("ar.r ia(](' of Pu.ssc?rf/r~rs-JZcfuscrl of 1)oublc Pn,-c-R!qlr t of 
l'to ttc,s.-Whew a railroud jxwwngrr c:mnot protlncv u ticlwt on the 
cor~rh~c~lor's tltwand, the road and the passenger can each stand upon 
their rights. The road can eject the passenger, subject to liability 
if he has paid ;I f;~rcb ; ~ n d  lost the ticket: the passcnqer to snffer 
ejection, subject to his righl to recover if it \\-as wrongfrrl. Ihid. 

6. Curl I <  rs-('urritrf/c, of Pusscr~//r I s-Wronqftrl Ejrction-Ric/71t of Ac- 
tion-Xtcrti~tc,.--T'r~de~" Rrvisal 1905, see. 2611, providing that errry 
r:lilroad shall s tar t  and run their cars for the transportation of 
1,:rsscmgers. anti shall take, transport, and discharge such passengers 
: ~ t ,  from, :mtl to nsnt~l  stopping places on (lne payment of the. fare 
1eg;~lly atrthorized, and shall be liable to the party aggrieved in an 
action for d;tmages for any neglect or refusal in  the premises, plain- 
tit'[ passenqer, ejected from train of defendant road for failnre to 
pay aga i i~  furc. vvhic2h 11c' had p;ritl once ngon purchasing ticlrtht, had 
a right of action. Zbid. 

7. Cart ic?s-(,"clrriaqr Of P ~ . S S ( ' I I ( / ( , ~ . S - T I ~ ~ O " ~ ( ~ ~ I ~ ~  Ejectiow-nnr)l(lqcs.- 
Where. a railroad wrongf~rlly rjevted a p;isscmger at night in a deso- 
late country, witllont money or friends, forcinp him to walk 30 miles 
t o  his destination, he was entitled to recover for the humiliation and 
wrong done him by his ejec+ion and the damage c;~nscd bg his enforwd 

without food. Ihid. 

8. Purr irrs of I ' u t s s c n q ~ r s - ~ ~ ~ ( ~ a q r ~ - N e ~ 7 i ~ c ~ ~ c c - E ~ ~ i d t ~ ~ ~ c c - ~ ~ ~ ~ ~ s t i o ~ ~ ~ ~  
for. .furl/.-Where the coinplaint alleges that sollie clothes were stolen 
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from a suitcase, the baggage of the plaintiff, a passenger on t h ~  
defrndant's train, through the latter's negligence, and the evidence 
tends to show that  the baggage had previously been transported by 
another cnrrirr, under its check, and remained in the union baggage 
room from 7 p.m. overnight, where several clerks and porters were 
employed, and then received by the defendant, and that  i t  had been 
received by the former carrier with the clothes in it  and from the 
latter czarrier with the clothes missinq, an issue a s  to defendant's 
negligence is rnisrd for the jury to determine, and i t  is rerrrsible 
error for the judge to assume in his charqe that  the articles wrr r  lost 
while in  f he defendant's possession. Pcrrqj v. R. It., 158. 

9. C a r r i ~ m  of P a s s ~ n ~ ( ~ r ~ - l ~ a q q a ~ ~ ~ - C T r a t ~ ~ i t o ~ . 9  Bailmcnt-h'c~qlic/encze.- 
At conirnon law and under onr statute, Revisal, see. 2618. the passen- 
ger's right to a limitrd amonnt of baggagp as  a part cEf the considera- 
tion for the price of his ticket is upon the condition that  the baggage 
accompany the passcnqer on the same train;  and where without any 
default on the part of the carrier, its agent, without fnrther charge, 
has the baggage forwnrdrd on a later train, the carrier's liability is 
not that  of a n  insurer, but of a gratuitous bailer, under th r  rule of 
the prudent man, and attachrs only in illstances of gross negligence. 
Ibid.  

10. Same-Rurden of Proo f-Iwstr~cctiovcs-Trials-3:vidcnce.-Where the 
liability of a carrier is that  of a gratuitous bailer, and it is shown 
that  the carrier received the srrbject of the bailinent in good condi- 
tion and delivered i t  in bad condition, i t  raises a prima fa&, case 
of negligence sufficient to be snbmittcd to the jury, b11t with the 
inslructio~l that  the carrier would be liablr only if i t  failed to exercise 
the care of a person of ordinary prudri~ce under t h r  circumstances, 
and a s  such circnmstances rest peculiarly within the carrier's lrnowl- 
edge, it  is incumbent upon it  to introducc evidence thereof. Ibtd. 

11. Carriers of Passpngcrs-Sepuratc Brrommodations-Ram Division- 
Statutes Commerc*e--Constitutronal La~o.-Itevisal, src  2619, re- 
qniring separate accommodations for the white and colorcd races, 
expressly e\-rludes from its operation, anlong other things, officers 
or gnards transporting prisoners and prisoners being transported; 
and where a white sheriff carrying as  a prisoner a colored man on 
the train brings his action upon t h r  sole ground that hc mas reyuirrd 
to ride in the coach provided for colored people, the constrnction 
of the statute and its relation to the B7e(Xeral laws. or those regarding 
interstate commerce, does not arise. IImff v. R. R., 203. 

12. Ramc~E'cyucrl Accommodcction-ECwIcs and Rcq~~latio~is-Condqictors- 
8kcriff.s.-Irre~pective of statute, a common carrirr of passengers 
may n~alre and enforce reasonahlr regnlations for governance and 
well ordrring of its trains, and the power extends to a separation 
of the races on acconnt of color, when equal accommodations a re  
provided for all  persons paying the same rate of fa re :  and upon 
occasion, the conductor of the train may reasonably act without 
such rulcs wheu the euigeiicy of any particular instance requires it, 
having due regard for the rights of the passenger more dirertly 
concerned and also for the comfort and convenience of the other 
passengers. Hence, where the conductor of the train requires a 
white sheriff to go into the coach provided for colored Deople with 
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a colored prisoner in his custody, traveling with him or1 the train, 
without any evidence that  he did so in a harsh or abusive manner, 
or that the accommodations furnished were unequal to  those of the 
other coach, damages sought by the sheriif' in his action on that  ground 
alone will be denied a s  a matter of law. Ibid. 

13. Carriers of Passengers-Freight Trains-Sudden drrks-Ner/liqrnce- 
Bvidence-Trials.-A passenger drinking water a t  the cooler in  a 
coach in defendant railroad company's freight train, was thrown 
forward by a sudden jerk of the train, and to prevent himself from 
being projected upon the car's platform, threw out his lmnd, which 
came in contact with a tool box hanging perpendicularly a t  the side 
of the car door, breaking the glass in  the box and inflicting the injury 
complained of by cutting his hand. There was evidence that the 
lower end of the box hung loose, but not that  i t  had originally been 
placed horizontally. Hcld,  that the accident was not one that the 
defendant could reasonably have foreseen or anticipated, and the 
evidence was insufficient upon the issue of defendant's actionable 
negligence. Coott v. R. R., 7-59. 

14. Carriers of Passengers-Freigltt Trains-A.rsumptiorr of Rislis-Ill- 
structions.-The charge upon the doctrine of assumption of risks of 
a passenger riding om a frcight train was correct in this case. 3Iarable 
v. R. R., 142 N. C., 557. Ibid. 

15. Carriers of Passengers-dfi.x.cd Tvains-Assumption of Ri.sk.-The rule 
of the risks assumed by a passenger on a mixed freight and passenger 
train, as  laid down in A[a?.abZc v. R. R., 142 N. C., 563, is approved. 
i\rcedharn v. R. R., 765. 

CARS. Sce Carriers of Goods. 2,  3. 

CASE. See Appeal and Error, 34. 

CAUSES. See Actions, 3 .  

CERTIFICATES. See Deeds and Conreyances, 23 ; Corporations, 21. 

CERTITi'ICATES OF STOCK. See Criminal Law, 4 

CERTIORARI. See Appeal and Error, 5 .  

CHALLENGES. See Jurors, 2, 3 

CHAMBIi2RS. Ser .Tudgments, 19 ; Appeal and Error, 41 ; Receivers, I .  

CHA4RACTER. Ser Fornication and Adultery, 2. 

CITIES AND TOWNS. See Injunction, 1; Municipal Corporations, 1, 2, 4, 8,  
9, 10, 13, 1 6 ; Subrogation, I. 

CLAIX ,4ND DELIVERY. 
1. Claim and Ilelivcr~-LWortgage-ICiorfgagce's Posscssiarr-&Iol.tc/ifg~ 

Notes.-Claim and delivery cannot be maintained against a mort- 
gagee in  possession of personal property, the subject of the proceed- 
ings, when the mortgage was given to secure two or several notes. 
one of wliicl~ the mortgagee still owns ; and upon conflicting evidence 
of such ownership, the question is for the determination of the jury. 
As to whether the proceedings would lie where the mortgage secured 
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CLAIM A N )  DELIVERY-Con tinzced 
but one note, the title to which had been transferred by indorsement 
to the plaintiE, qtiu're. IIandlc Co. v. PZumbir~g Co., 495. 

2. Claim and L)eZiver?j-Notes-Eguit2/-Car1ceZIation.-A maker of a 
note who has paid it  may sue in equity for its cancellation and deliv- 
ery, and under our statute, Revisal, see. 859, he may also maintain 
claim and delivcry if he does not desire to enforce the cqnity of can- 
cellation. Walter v. Eart~hardt ,  731. 

CLERKS. See Dccds and Conveyances, 43. 

CLOUD I-PON TITLE. See Actions, 4. 

CODE. See Parties, 3 .  

COLLATERAL ATTACK. See Judgments, 5, 20, 22, 23. 

COLLATERAL CONTRACTS. See Telegraphs, 7. 

COLLISIONS. See Negligence, 4. 

COLLUSION. See Criminal Law, 9. 

COLOR. See Deeds and Conveyances, 37, 38. 

COMMERCE. See Carriers of Passengers, 11 ; Insurance, 12. 
1. Comtncree - Interstate - Carriers of Goods -Live Stock -Limited 

Valuation-Measwe of Damages-8tatutcs.-Where a shipment of 
animals in interstate commerce was made before the enactment of 
the Cumrnins amendment ( 4  March, 1915) under a lire-stock bill 
of lading which stipulates that  in  consideration of a less rate of 
freight the value of each animal shall not exceed $100, the raluation 
to be made a t  the point of shipment, the measure of damages for 
injury to the stock caused by the negligence of the defendant must 
be based upon a valuation not exceeding $100, and the jury should 
determine to what extent the animals were damaged or their value 
impaired, assuming $100 to be the limit of value as  to each one of 
them, and assess the damages accordingly, the true value of the 
animals to be ascertained a t  the place of shipment, as  required in 
the bill of lading. Horse Xwlfange v. B. R., 65. 

2. Commerce-Railroads-Live Stock-Damages-Bills of Ladiag-Writ- 
ten Sotice-Waitwr.-Our former decisions a re  approved, that the 
stipulations in live-stock bills of lading may be waived n-hich re- 
quire that  written notice of claim for damages be given tlie carrier 
before removing the stock from its possession, applicable to inter- 
stat(. a s  well as  intrastate commerce; and i t  is held that  Ruling 
No. 456 of the Interstate Commerce Commission, as  to the form of 
the written notice, has no application. 8chZosa v. R. l z . ,  350. 

3.  Same-Di.scrinzii~atio~?-Co?istit?ctionaZ Law.-The principle aunonnced 
in the decisions of our Supreme Court recognizing that  knowledge 
by the carrier of the damaged condition of live stock under the 
ordinary bill of lading, before their removal, etc., may be regarded 
a s  a waiver of the written notice therein stipulated for, is not ohjec- 
tionable either as  discriminatory or a s  affording additional oppor- 
tunity for discrimination, contrary to the Federal Colnmerce Acts. 
Ihid. 
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4. Instrzcctions-Evidence--Trials-Appeal awd Error.-Proper prayers 
for  instrnction must relate to the evidence introduced a t  the trial, 
and i t  is not error for the trial judge to refuse to give them, though 
stating correct propositions of law, when they are not supported 
by the evidence. Sch7oss v. E.  H., 350. 

COMMISSIONS. See l'rincipal and Agent, 3, 5 .  

COMMON LAW. See Municipal Corgoratjons, 13. 

COMPROMISE. See Contracts, 7 ; li:videnc.e, 14. 
Colnpromise and Scttlcrtrent-Evidencc7--IZcceipt.-Were a receipt is 

given by a n  injured employer to his enlployer. i t  is only prima facie 
evidence of a settlement, 311d may be shown to have been intended 
to apply only to cornpcxnsation for lost time, and not to constitute an 
acquittance for the injuries. Patto)) v. lIumDw Co., 837. 

CON1)EMR'ATION. See Water and Water Courses, 1, 2 ;  Costs, 1, 2. 

CONDITIONAL PAl,ES. See Mortgages, 3 

C0NI)TTIONS. See heeds and Conveyances, 54. 

CON1)IJCTORS. See Carriers of Passengers, 12. 

CONF1I)ENTIAL RELATIONS. See Deeds and Conveyances, 53. 

CONFLICT OF LAWS. 

Corlflict of Lnm-s-Issz~cs-NcgIige~~cc-Evzdencc-Trials-Q~~catio~~r for  
.711r!j.--While the issue.; in this action for clamages against the 
railroad, alleging a lwrsonal injury received through defendant's 
negligence, are  controlled by the laws of Virginia, the question of 
snficient evidence of the negligence alleged is dctcwnincd by the 
rnlw of evidence obtaining here, and though circumstantial, i t  is 
held sufficient to sustain the verdict in plaintiff's favor; s. c., 168 
N. C., 383. 7Tarrrson 9. R. R , 751. 

CONNECTING LINICS. See Carriers of Goods, 9. 

CONSENT OF COUNSET,. See Courts, 10. 

CONSTI)ERL4TION. See Ikeds and Conveyances, 2, 12 ; Rcforrnation of In- 
stri~ments, 1 ; Statute of Frauds, 2. 

CORISTITUTION, State. 
ART 

VII, sec. 4. As to whether the Legislature can repeal Revisal, see. 411.5, 
a s  to valid expenses inwrred thereunder, qlmrc. Manw v. A~ZP~L, 
21 9. 

VII, sec. 7. A county stock-law fence is not a nevessary expense. Iieifh 
?I. Locl;hart, 451. 

VlI, sec. 8. Upon the question of a n  election held on the stock law qnes- 
tion, the Supreme Court disregards its jurisdiction to review, espe- 
cially when i t  appears that  no other result would be reached in a new 
trial. Faison v. Commissiorcers, 411. 
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C1ONSTITT'TION, STATB>--6'ontinucd. 
ART 
VII, scc.. !1. An act excluding levying a tax for stock-la\\ fence on persons 

in parts of proposed terrilory is nuconstitutional, and where the 
other parts of the act are  valid, tlie unconstitntion;ll part will be 
declared void. Kci t l~  v. Lockha?-t, 4.51. 

T'iI1, see. 1. As to whether the I~egislaturf~ can repeal Revisal, sec. 411.5, 
as to valid c3\l)ensc's incurred thereuiidcr, qctrn~~' Jlatlui 71. AZlc~c, 
219. 

VIII, src.. 1 .  A dissolution of x corporation hy the court under  pro^ ision 
of Rc.visi~1, sw.  1196, IS a cw~stilntional repeal of its charter. Stcrrj!~ 
o. Lartrl ('o., ,583. 

T'III, sec. 4. T11~ req~iirelnents of an act that bond issue. Lor ncccmnries be 
s~ ibn~i t  ted to popular vote must be followeil. I Z u ?  w ~ l l  11 Lillinqfo~i, 
94; Brn11~7ran~ v. Dvrl~am, 1%. 

IS, sec .5. Where requisition is granted for a fugitive from another State, 
n h o  thcvr sues out hahcas roryccu and forfeits his bond, the aillorn11 
gow to school fund. 411 rc W % C / ~ ~ I I S ,  372. 

CO?JST1l1T~TIONA1L LAW. See fiIunicipn1 C'orporalions, 5 ,  8, 16 ; ('arricrs 
of Pn%c.ng~rs. 11 ; Taxation, 2, 5, 7 ;  ('oinn~erc.e, 3 ;  li.equisilion, 1 . 
Contr:~cls, ;i ; Appeal and Error, 29 ; Stock Law, I : Deeds and ('on- 
vey:rncaes, 43 ; Corpor;llions, 19 ; intoxicating Liquors, 8 ; Insurance, 12 

1. Co?rst~ti~ tt011nl 1,ccmo-Statutc~-i~cvnlid 1 u ~  Part-Tam tio?i-Stock L,atn 
-('o~c~~ticx.-Where nnder authority of thv siatutc~ a caounly has 
xoted to discontinue the stock law. and to maintain, by special t a la -  
tion, a line ~CII(T b e t ~ ( w ~  it and a county haring tht. stock law, 
hat  nlith prorisio11 that the property in the rcserreil territory shoultl 
not h r  taxed for the rnaintentlnce of the connty fmc2e, the courts 
iilay not decree the proviso invalid, and rnalir eEecti%e the levy 
of the special tau, for such would impose tlie tax upon the property 
in the resen ed localitg, coutrary to the intent of the statute ; anrl 
to d i ~ i d e  the connty into two tlistrivts, stock-law and free-mnge 
territory, wonld irriposc a tax npon localities contrary to the intent 
of thc statute: and the statute, so f a r  as  it  provides for tlie special 
txx, will be declared unconstitutional. Constitntion, Art. VII, see. 9 
fi ('~t11 11. Loc7i11~~ t ,  451. 

2. Sa?~rc~--flevc'ral I'c~1-2.s-T~olc of tkc Prop1c.-Where a county, under 
legislative anthority, has v o t d  to repeal an existing slock Ian- and 
establish n free-range territory, bul npon condition that  a fence 
be maintained between it and an adjoining county having a stock 
law, lo he proridetl for by :III nnconslitntional special tau (Constitw 
tion. Art. VII, see. 7 ) ,  or from its public general funds, aud it  
appears that the iuoneys in its treasury were for othrr special pnr- 
poses, ant1 that the general tax for county rcvemicl had already beer] 
levied to the constitutional limit, i t  is Hcld, the valid portions of 
the law are distinct and severable from the invalid portions, and 
the vote to establish thc free-range policy will be declared valid. 
and to be put into efl'ect wl~encver by appropriate and ralid legisla- 
tion the means are  provided for buildin: thc fence, requiring an- 
other volt. of the p e o ~ l e  if they are  to be raised by a special tau. 
Ib id .  
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CONSTRUCTION. See Railroads, 5. 

CONTRACT T O  CONVEY. See Partnership, 2. 

CONTRACTS. See Vendor and Purchaser, 2, 4, G, 7, 8, 0, 11, 13, 14, 17 ;  
Principal and Agent, 1, 4, 5, 8, 0 ; Appeal and Error, 13 ; Counties, 3 ; 
Parent and Child, 2 ;  Carriers of Passengers, 1;  Carriers of Goods, 8 ;  
U s ~ ~ r y ,  1 ; Judgments, S ; Subrogation, 1 ; Telegraphs, 6, 9 ; Insurance, 
8 ; Mechanics' Liens, 1 ; Actions, 2 ; 1)eeds and Conveyances, 46; 
Partnership, 6 ; Negligence, 6 : Fertilizers, 1. 

1. Contracts -Fraud - Burden of Proof - Iwsura~~ce-Policie.s-A.98ign- 
mcnts.-In an action involving the issue as  to whether a n  assignnlent 
of a life insurance policy had been procured by fraud, the burden of 
proof is on the party alleging the fraud, when i t  is shown that the 
insured had signed the writing. Carson v. Irts. Co., 135. 

2. Contracts - Extras - Bailroads-S~tbcor~tra~to1's-RcZea~s~s-A~t~o~1s.- 
I n  this action upon contract for construction of a railroad it appears 
that  the subcontractors evccuted relcases for the protection of the  
railroad, the defendant, and the charges for estrn work were to be 
taken from such amount, if any, as  the defendant may be due plain- 
tiff. Held, the defendants, having accepted the rclrases upon thp 
conditions named, cannot maintain the position that  the subcon- 
tractors should have been paid a s  a prerequisite to the plai~~tiff ' s  
action. Hcrrrfic71c v. X. R., 139. 

3. Contracts-Subcontracfors--RaiZroad~-1i:~~'tras-Euidcrice.-It apprared 
that the president of defendant railroad company, in a n  action on 
contract to build its road, agreed with the plaintitr that, in addition 
to releases executed by the subcontractors of the plaintiff, the plain- 
tiff should give a bond of $40,000 to protect the defendant from claims 
of subcontractors, provided for under a certain clause of the contract. 
Held, the conclusion of the trial judge, who by agreement f o m d  t h ~  
facts, that  the defendant was not entitled to deduct amounts due sub- 
contractors, was sustained by the evidence, and the judgment is sus- 
tained on appeal. Ib id .  

4. Contmcts--1ndernnitv-Corftractor - Liens - Negligence-Tortc-Toll- 
suit.-An employee of a contractor to build a bridge for a railroad 
company sued the contractor, the railroad company, and the bonding- 
company for the alleged negligence of the contractor and railroad 
company in cansing a personal injury; and i t  appearine from the 
bond set out in  the pleadings that it  was solely to indemnify the 
railroad company against liens for labor and material, etc., used in 
the constrnction of the bridge, i t  is  Held,  that  no liability c30nld 
accrue to the railroad company arisine out of the tort alleged, and 
that the motion of the bonding company to nonsuit should not only 
have been granted as  to the plaintiff, but also as  to the cross-bill filed 
by the railroad company, the codefendant. Gad.sdcn v. Crafts, 288. 

5.  Carninq Contructs-Coffon FIL~UI-es-Statutes-Con.stitutiona1 Law- 
Chapter 853, Laws 1909 (Gregory's Supplement, src. 168!3), declaring 
contracts in cotton futures void, and that no action may be main- 
tained upon them in the courts of this State, is in fr~rtherance of 
our declared public policy, and our statute is constitutional and ralid. 
Randolph v. Ileath, 383. 
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6. Corltracts -Interpretation - Uphold valid it^ - Faljor of Pronzisee- 
Adcantage of Wronged Party.-Where the language of a contract 
renders it  of doubtful meaning it  should be interpreted so as to 
uphold the writing, and in a manner most beneficial to the promisee 
and to prevent the promisor from taking advantage of his own v-rong, 
when such matters are involved and may reasonably be considered as  
arising from the expressions used. Torrey c. Cannon, 519. 

7. Fame-Compronziee-Terms as to Validity.-A writing executed in 
consideration of compromise of a n  action a t  lam provided that the 
defendant should pay the plaintiff and her attorneys a certain sum 
of money each, and a stated sum monthly to the plaintiff for a period 
of five years, with further prorision that should the defendant fail  
to perform any of the obligations required of him the agreement shall 
be void. The defendant paid the plaintiff and her attorney two of the 
monthly payments, and then failed to pay any further, and it is Hdr7. 
that  by correct interpretation the contract was contemplated to be- 
come void a t  the option of the plaintiff, the promisee, and n7as other- 
wise valid and enforcible by her. Ibid. 

5. Contracts-Deeds and Co?zvc~jances-Resci?~ded b~ Parties-Sotes- 
Intere8t.-Where it  is established by the verdict of the jury that a 
deed to lands with mortgage thereon to secure the balance of the 
purchase price has been rescinded by the parties, the seller is not 
entitled to interest on the notes given for the deferred payments. 
Barnett v. S'mith, ,535. 

9. Con tracts-Breach-Danzages-Diminution - Evidence - Iinozcledge - 
Deeds and Convegnnces.-Where it  is permitted a party, who has 
breached his contract, to prove that the other party thereto could 
have minimized the damages by acquiring like property similarly 
situated, it  is necessary for such party to show that the other had 
Bnowledge of the conditions relied upon a t  the date of his breach. 
TT'ilson v. Fcarbovo, 605. 

10. Contracts-Options on Lands-S'pecific Performance.--The purchaser of 
a n  option on land who in accordance with its terms tenders to the 
om-ner of the land the purchase price agreed upon, within the specified 
time, may maintain his action for specific perfornlance of his contract. 
upon refusal of the owner to make the contemplated conveyance, and 
his demand will be enforced if his option is a legally valid one. Coxd  
a. .Jollwso?~, 636. 

11. Contracts-Inswrance - Reiiewal Conzmissions -Accord and Satisfac- 
tion.-The soliciting agent brings his action against the general agent 
of a life insurance company to recover upon a personal parol contract. 
1 per cent renewal commission upon premiums of insurance written 
by him, for the life of the general agent (or the period of his connec- 
tion with the company), in addition to what the latter was authorized 
to pay under his contract with the company. The court found the 
facts under an agreement between the parties, and his conclusions of 
law, based thereupon, as to certain modifications of several written 
contracts between the parties, and that  the parol contract has been 
annnllecl by an accord and satisfaction, are  sustained on appeal. 
Adickes v. Drewrfl, 666. 

12. Contracts-Written Letters - Statute of Frauds - Ambiguitg - Par01 
Evidence.--A soliciting agent sued the general agent of a life insnr- 
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CONTRACTS-Cow tinucd. 
a w e  company upon a parol contract wherein, i t  was alleged, the gen- 
eral ngent had agreed to allow him a n  extra commission of 1 per cent 
upon renewal premiums, for the life of the general agent (or the 
period of his connection with the company). A letter written by thc  
defendant to the plaintiff stating that  he would allow 1 per cent com- 
mission, us staled in the contract, to continue a s  long as  the policies 
remained in force and the writer continued with the company, ant1 
that he wonld not offer plaintiff further inducements than allowed 
him by his contract with the company, and i t  appears that the com- 
pany did not permit him to pay the 1 pcr cent renewals clairncd: 
Held, the letter is not such a writing as  to exclude parol evidence of 
the alleged par01 contract sued on, it  being in no sensc contractnal ill 
i ts terms, and, besides, loo an~biguons to be cornpletc in ilbelf. Ihid. 

13. Cor~tracts-I~tdcpe~rdcnt fYo~rtrac~tor.-Where a contractor for the erec- 
tion of a five-story building euters into a conlract with another t o  
construct all the steel and iron work for the building, employing his 
own artisans and h a ~ i n q  entire charge of the steel and iron mork to 
be constructed in accordanw with thr  plans and spe~j f i~a t ions  of the 
architect, the latter is an independent contractor and not an  employee 
of the former. Voqh v. Geer, 671. 

14. Same-cow tractor 1f"/~l'~ti~lti1tf] I"r~plc?nrttt .~.--Tl~~ relation of iiltle~)end- 
ent contractor for the iron anti steel work in a building is not affected 
by the fact that the subcontractor had agreed with the original con- 
tractors that  the latter will allow hinr thcl use of a guy derricli and 
engine and plank nrwssary to be used in the erection of the iron and 
steel work, to be kept in good condition and returned accordingly, the 
repairs or replacements to be done a t  the cost and risk of the snhcon- 
tractor, who assumed all responsibility in the operation and use of 
this equipment and plank. Ibid. 

15. Contracts - Irtdependcnt Contractor - Nry7iqcv~cc-Linbil i t~1-Da11~~f,1 - 
o m  Wor7c.-Thr rule that work intrinsically dangerons may not b r  
let ont by indeprntlrnt contract so as  to avoid responsibility for con- 
sequences does not ordinarily apply to the collateral ncgligencr of the 
contractor; and where the stpel and iron work of a bnilding is lo he 
done by a n  independent contractor, and a n  employee of the lallcr is 
injured by the breaking of a plank furnished for him to stand on 
while at mork, caused by an imperfection or knot hole in the plal~li, 
neither the owner nor his contractor is held responsible for the sole 
negligence of thc subcontmctor, if established. Ihid. 

16. Contt ar ts  - Independcwt Contractor - Neq1igr1zr.e-Danyero~~s TVorlc- 
In~plcrvcc~nts-Inspcction--l'r,nls-Instr~~ctior~~s.-A contractor to erect 
a five-story building let out, by independent contract, the steel and 
iron work therein, and while an mlployee of the independent con- 
triwtor was a1 work, standing on a defective plank furnished for the 
purpose, the plank broke and he fell and received the injury com- 
plained of, and brought his action against the original contractor for 
his conscq~lcrlt damages. There was evidence tendinq to s h o ~  that  
these planlcs were furnished a t  the request of the independent con- 
tractor on the order of the contractor upon a reliablc ~nanufacturing 
plant ;  that  they w r e  of average grade and quality; that it was the 
duty of the independent contractor to have inspected them, and the 
privilege of the plaintiff to have done so under the rules of an asso- 
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ciation of which he was a member, and that  lie helped to place the 
planlc which caused his injnry : H e l d ,  a n  instrnction to the jury was 
reversible error which made the liability of the defendant contractor 
to dcpend solely upon his care in inspecting the plank, llraving out of 
consitleration the dntg of the independent contractor and the plaintiff 
to have donth so. Ib id .  

17. Same-b'clloro-Sc'raa!~t ilcst-.Lss~tncpt~on of Eial;s.-In this action to 
revover dainagrs by an employee of an independent contractor, brought 
against thc original contractor, the dcfendant's liability bring depend- 
pnt upon the qncstion of whrther the dnty of inslbecting certain defec 
tive plank 11nil propc,rly hecn observed by tire in(1ependrnt contractor 
or 1hc plaintill', i t  is IIc~ld, the doetrinc of tile fcllow-servant act and 
of assumption of risks does not arise. Ibld 

38. Contracts, WI ~fttr/-Pmc~d i r k  Y I ~ o c T ~ ~ c w L ( ~ " I I ~ - ~ ' ( I I . o ~  Evidcwcr-Wherr a 
writleu con1r;rct is sought to be set asidr upon y;~rol testimouy a s  to 
fraud in its procwrcment, the rule t11:lt l h ~  writing rtffords the best 
evitlrncc of the contract has no app1ic2ution. A-ovP~~?J Oo. v. d4oorc, 
703. 

19. Corc tracts - I:r~c7ar.1r - I n  drpcn doc t l 'rrms -- I)arr%nyrs.- Whethcr WVP- 
x~:mts or slipnli~tions of a contracl are  dcgcntlent upon or independ- 
ent of e;wh other is to be determined hy thcl intention of the parties 
a s  gathcrrd from the instnunc,nt; and :L hrrach lby one party of a 
tcrm thcrcwf does not nt?cessarilg relieve the other party fron! per- 
formance; for the t e r ~ ~ ~  tlllis violated, to have this elTwt, innst be 
vital to thcx contract, nlaking performance in~yractic;rhle, a s  to the 
otlwr pr r t s  oC tlie contract, to acc20mplish thr  intended purposr ; when 
it is otherwise, compensation may be dernandtxl for the particwlar 
da1n;rgp tllrrtby cansrd. E'loiit' Mill v. Distrihrrtw[/ Go., 708. 

20. S'on~c-Diap~ctrrl Iterns-4dj1cstmcnt-Vendor uuid Purc7mser.-In a n  
action to recover dainagc~s for a hre:lch of contract for the s a l ~  of 
flow it appeared that thc dcfmdant pnrchasecl the flour, to he se r~ t  
out upon his notification :111d to pay certi~in "carrying-OT er charges" 
if not ordered out by him in stated qnantities a t  certain periods. A 
dispute arose between the parties as  to the amount of cerlain "carry- 
ing-over c2h;rrges" the drfendant shonld pay, and :rftcmmrds plaintiff 
acceded to his demands and, in accordance with custom. authorized 
the defendant to tletliict the amount from tlw amonnt of the next in- 
voice, and qare hiin credit therefor on thc balance then due by him. 
I l c ld ,  the ilrf'endi~nt wits not jnstihf,tl In rrfnsing to perform his part 
of the cwntract on thcl $round staled, ant1 was liable for the conse- 
quent damagc>s incw red by plain1 iff. Ihid. 

CONTRIRIJTORY SEGLIGJCNCE. Sre Carriers of I'assengcrs, 2 ; Railroads, 
6, 15. 

CON\'ERSION. See Tenants in Common, 2, 3,1, 45. 

Cowvcrsio?~ - E~~~dcnc~c-Blort~ag(s-Rr[jistrrct~o~~-A~otic c.-In an action 
upon a note and for wronqful conversion of a cow, it apprarerl that 
13. bought t h ~  cow from the (kfmtl:~nt,  giving the note with the plain- 
tiff as  indorser and a mortgage to the plaintiff to secure him therein, 
the mortgage not having been registered. H. rrturnrd the cow to de- 
fcndant upon condition that he pay the notr and deliver i t  to him. 



IIeld, upon redelivrrg of the cow, the d e f c ~ ~ d a l ~ t   as a purchaser for 
v;rl~le, unaffected ~ i t h  noticr of the mortgage lien, :ind tile action for 
conversion of the cow c:mnot be rn;rint:ti~~rtl against I I~III .  Sprijigs o. 
Cole, 418. 

CONVIO'L'ION. See Municil);~l Corporations, 11. 

('ORI'ORATIOSS. See Counties, 3 ; Water and t ~ i w l ~ r s e s .  1 ; Ve~~t lor  and 
Prrrc2haser, 10 ; Receivers, 1.  

1 Got por trtions - N~t l~sc . r i p t i o~cs -N~~(~r~~a l  7'0 fics-Co11r7itio11s 1'1 cccrlc w -  
Ltubil~t!/ 01 * S l ~ ~ l ) ~ ( ' ~ ~ i b ( ~ ) - S l o ( ~ h . - O n e  who before tlir en;rctnlent of 
I A ~ S  of 1!?13 givw his subscription note to :L cor1x)ration for s l ~ a r ~ s  
to br issued, conditioned thxt the proposc.d corpori~tion sho~~lcl  clo 
bnsiness according to a certain system, the Iiochdalt. hystelu in this 
case, subscribes thereto on special terms, sorneti~~leb cxlled conditions 
subsrclueut, and wlrcw? the corporation has been tlnly organized, the 
cohm.acter of the snbscript ion does not affect the snbscribc.r's liability 
to take or p:lg for his shares, but gives hiin ill certaiu i l~stal~c~es a 
right of action ag;iinst the corporation for d;~111:rges upon its failnrc. 
to perform the cwnditions. Scunblt, c.hnpttlrs 14-1 and 113, 1,:rns 191.5, 
do not c.h;mge the application of this princ4iple. Coopct'trtiuc Assoc~u- 
tion I; Boyd ,  184. 

2. Surnr-Other Sfoc.kkoldcr.s.-In order for the conditions of a snl)scrip- 
tion upon special terms to the stock of a corporation to be rnforc6ble. 
they nmst not b r x  in contrarrc,~ltion of pnblic policy or the prorisiorrs 
of the. general law or of the special charter, or in frnnd of creditors 
or the jnht legal rights of the other stocliholtlers. Ibid. 

3. , S u r n ( ~ E q ~ ~ u l  Rurdcr~s-Where on(> has s111)scril)etl in sptvial terms, or 
upon condit io~~s s~~bseqnent  contained in his snbscription note, to the 
stock of :L corporation prior to 1915, and i t  nppr:lrs that this .iv:ls 
unknown to the other snbscri1)ers to the stock, who rrgnlarly sub- 
scribed withont snch condition, and that the corpomt io~~ had been 
organized and the bnsillesh conducted for which it lrad been f o r n ~ t d  
upon the plan specified in the note, but snbsequcntly changed to n ~ w t  
business continge~wies, and was operating a t  a loss, thong11 a t  prwent 
i t s  assets exceeded its 1i;tbilities: TfcZd, s w h  snt,scriber may not 
avoid paying for his stock 011 the gronnd that the condition ot his 
snbsc~ription had not been complied with, :IS against the rights of the 
other subscribers who had paid in full, for snch would cwh:inc2e their 
bnrclms in riolation of the eqni~lity of oI)lig:rtio~~ n7l~ich sl~ortltl prr- 
ra i l  amongst those who ernbark in x cornnlon mtrrprisr.  Scnd~le, 
cl~apters 144 and 11.7, T~ams 1!)15, do not change the :rpl)lication of 
this principle. Ibitl. 

4. ('orpomtiovs - St17)sr1~ibr 1.7 - I:clcr~.sc - Where a corporation has I)~Y'II 
formed and the obligation of n snbv.riber to its stocl, has becwmr 
:~bsolnte, the refusal of its n~;in;r;~ement to presently nccaept his tent1t.r 
of payment for the s h ~ r e s  for which 1 1 ~  has snhscribed dotls not re 
lease him from his obliga~ion to lalie :rnd pay for t l ~ e n ~ .  Zbir7. 

5.  Gorporrctions-Instr~c~~tions-Prcjudicc-E~pres~~io~~ of Opinion-Stat- 
/tt(,u.-In thi5 nction to recover damages from a corporation for its 
:illcyyd negligeuce, in inflicting a personal injnry, the judge, in his 
charge, rwit ed the Iwwfits conferrtvl by corporal iour 111~11 t lit) (.it i- 
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zens, withont mentioning the benefits they receive in return, or 
stressing the duty of the corporations to avoid negligence which 
might cause death or injury, and intimated that he would not permit 
a verdict rendered upon "guesswork, conjecture, sympathy, pity, or 
prejudice." etc. Held, the charge was an expression of opinion by 
the judge upon the evidence forbidden by the statute, Revisal, sec. 
535. Starl i~~{/  u. Cotton Xills, 222. 

6. Corporotioucs, f&nui-plrhlic - Pricate P o x w s  - Violatiow - Quo War- 
ranto.--Where a charter is granted a corporation, conferring qztasi- 
public as well as  private powers, the corporation may proceed to 
condemn lands when so empowered, in pursuance of its business of a 
quasi-public nature, and this will not be denied it  because it  was 
authorized to conduct a business of a private character; and mhcre 
the corporation seeks to exercise its powers of a prirate nature con- 
ferred on it ,  in an unconstitutional or unwarranted manner, the 
State may restrain it  by quo lea? ' ra~~to or other proper proceedings. 
Pozfier. Co. v. Poteer Go., 248. 

7. Corporatioi~s-TVato~-po~ecr-C11a1~ter Provisio?~s-Con?pZiaitce--%laps- 
Issi~es.--The charter of the plaintiff, a quasi-public corporation for 
the development of water-powers, etc., provided, among other things, 
that  the corporation was empowered to take posserision of lands and 
prosecute the work when the location of the works shall have been 
determined and a survey of the same deposited in the office of the 
Superior Conrt, etc. IIcld, an issue should hare been subruittetl to  
the determination of the jury, a s  to the survey had been 
filed and, if so, the time of its having been filed. Ibid. 

8. Covporotions-Water-powcrs-IJ?-ior Acq~lisition-Gorpolate Cw-The 
plaintiff and defendant, two qtrasi-public corporations for the tlevelop- 
ment of water-powers, upon the pleaclings and conflicting evidence, 
claim a priority of right in the locus i i z  quo. Held, the prior right 
belongs to the company which first defines and marks its route and 
adopts the same hy authoritative corporate action (Strect Ry %. R. R., 
142 N. C., 423) ; and under the circumstances of this case the ques- 
tion depended 11pon the facts as disclosed by the e~itlenee, to be 
found by the jnry under the instruction of the conrt a r  to their legal 
st~fficiency. Ib id .  

9. Co~~poratio~~~-~irccto~s-I~orrozoinr/ J!o??cj/--Mortqaycs.-The anthor- 
ity of a board of directors to borrow money for the corporation's 
needs impliedly carries with i t  the power, without a vote of the stock- 
holders, to secure the loan by mortgage on the corporate property, 
unless specially restrained hy the charter or by-lamq. Rcnahlc,. t h i ~  
principle is  impliedly recognized by statute, Revisal, sec. 100.7. 117n7Z 
a. Rot11 rock, 388. 

10. Sonbe-Loairs bli Di?-rctors-Indo?.sc?.s-Bill? oud Xotcs-The direc- 
tors of a corporation, unless restricted by its charter or by-lans, may 
cause a \ d i d  mortgage on the corporate property to be execnted to 
secure one or more of them, in lending money to or inci~rring a lia- 
bility for  the present needs of the corporation in lmrsnancae of its 
authorized business. Ibid. 

11. Same-Firli~c~iarics-I?i~ol~~~~~~-Prcc~isti~?~~ Dcht.--The directors of a 
corporation occupy a fiduciary relation, and are  not permitted to se- 
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cure thcrnsc~lves against prei'xisling liabilities of the corporation 
up011 which they a rc  i1lre:id.y bound, or for nlonry t11t.y may i m e  
already loaned, when the corlmration is in declining circurnsl:lrlc.rs 
and vergiug on irlsolvency. Ihrd. 

12. Rutu~e-Is.si~(~s.--In an action by a tr:islee in btlnhrllptcy of a11 insol \ r~rt  
corpor:rtion to set aside a certain mortgage made by the corporation 
to its directors to secure I l~eir  indorsemc~nts on lhe corpoiatiori's 
paptlr, which t l ~ e  indorsers liave paid, 1)rol)er issues sl~ould be sub 
mitted to the, J11r.y de te~~r~ina i ive  of the qnes t io~~s  of wlicitller tint. 
rnortgaqr was qirerr to secure thr  directors on a preF;\;stilr:: dd) t  or 
liability. and as  to whether the corporation was in  Failing vireurn- 
stunc2ci a t  thc time of its rc>gi\tr:ltion. 1h1d. 

13. Corpor ution.s--I)irr.~t~r~.~-I~ou~~ b y  Dir cctot~s-dIort i jwc~r.u--I~(~(~ist~'uI~or~ 
--Fraud or1 C'rr~ditors-I.s~1~cs.-~11ere the directors of' a corporation 
cause n mortgage ou the corgorate property to be gi\-ell to secure the 
liability of some of its illembers for indorsi~lg its p:lpcr used ill the 
course of i t i  untliorized I~nsincas, and it  n1)penrs t11;rt the n1ortg:lw 
was not registered \vithin eleven rnontlrs xf'ter its executiou, and 
there is erideate tendinq to show that the vorporntion n a s  insolvrnt 
a t  the tiale of its rc>qistr:ltior~, siwli indorscrs are  not prlnittetl  t c 9  
wi t l~l~old their mortgage from reqistration in order to give the corpo- 
ration a fictitious credit to those dcalirlg with it  belmeen tlw dates of 
its r\cw~tiorl and rty,istration; and Illis cjnestio~~ is for the drtrn- 
mination of the jn1.y upon :I proper issue :rrising from the eritlerrce, 
and ~ u ~ t l m  corrc1c.I instrutlions tlwrtwrr. I b d .  

14. Co~~porc~tior~~-D~uirlc~~ds-C:~~f~t(~tlty.-A~~ i ~ l d o r s f ~ n l ~ ~ ~ t  on ti certi1ic:ile 
of preferred stock in a corporation qn;irmleeing the 1);iyment of the 
stated dividend in whole or iu part sl~onlil be fairly : I I I ~  re;rsonahly 
interpreted to ellectuate the intention of the partics n i th  regard to 
their ohjccl\ ant1 l)~n.l)oses 81s qatlwrcd from its l:i~~glrt~gc. Starlq v. 
Xund Go., 583. 

15. S O ~ ? L ( L I I I ~ ( ~ ~ ) ~ C ' ~ ( L ~ ~ ~ $ I - R ~ ~ I ( L  F I ~ C S  -A grli~r:mty, written on shares oS 
pref(1rrcd stock ill a corporation, Illat the iudorser binds itself to pup 
any deficiency in the stated diuitle~ld, nlmn certain notice to it, will 
not be cwr~strneal a s  :I g l~xrur~ly orrly of the fidelity of the offic2ers of 
I lw corporal ion to p l y  t l ~ e  di\ i d ~ ~ i d s  S1on1 the Coulmny, if earlled by 
it ,  or that they will be ns~l;rwfr~lly p;~id, mhethcxr r:~rneCl or 11ot. biat 
that  t11(~ gnarx~rtor hirs obliqatetl to pay t l~r  tlivitlenrli or a11y part 
tht~rcwf to i11t. e ~ t e n t  lllai the colrll):rliy rmry hare failed to earn, tic- 
elare, ant1 pay them Ihid. 

16. Ram?--Cot pot n t c  E.r$stt n w  W l i r r e  o11~ has indorsed on a cert ilivi~te 
of preferred sfoclr ill a c2orpor:lliort his ok)lig:~tion to pi~y the holder 
;my deficicncg of paynlent by Ihc corrrgmy of the statetl dirirlel~ds, 
:rrlsing from the failure of tl~cs cor~orat ion l o  pay, the intention ot 
the partic~s, nothing else aplw~rinq,  will be constrncvl xs coate~~pl:tt- 
ing the continued rxistence of tllc corlwralion as  n going concern as  
the basis of their :igl?esnellt of gn;lralllcr; and the llolilrr mag not 
rccwver the clivitlmds which thc corporation l ~ n s  failed to pay bp 
rcwson of its hitting bccvme insohent and ntljndged n baultrnpt by 
I he proper court Ib id .  



17. Nat~~e-('ot.portrt(' Nr~spc~~~siorr.-A guarttnty that a corporation will pay 
the yrefrrrrcl diridends on its stock will not be construed without 
ralnc. bec:lnse of the interpret:rtion that  the gnaranty will cease 
should the corporation thclreafter brcon~e i ~ ~ s o l v e i ~ t  and its existence 
as  :I going concern bc legally simpended or terminated. I h i d .  

18. Strrr~c-Rr~?rlc~~~~ptv!l.-mllile the adjudication in bankruptcy is not 
neceshnrily the lcgal terminntiori of a corporation, the effect of the 
adjudication is lo snspend it, for the time being, a t  lensl, a s  a going 
conccrn : mid where one has gnnrai~twd t l ~ c  paysr~cnt, in whole or in 
 art, of such diridends as  it may fail  to pay, evidwcing the intention 
t l~ul  the gr~arttnty ~ r a s  for silc11 period as  t 1 1 ~  company could lawl'irlly 
pay tliern, no recovery therefor can be had dnring this period of sns- 
pension in a n  action brought since the acljndicxtion and before the 
discharge of the corporation in banltrnptcy. Ibid. 

19. , S U ~ I L ~ ' - B ~ ~ L ~ I I ~ ~ ' ~ S - C ~ I I S ~ ~ ~ I I ~ ~ ~ ? L ~ I ~  1dlW.  -Iiegisl:~ti~ e charters are  nrlder 
onr Constitution, Art. VIII, sec 1, bubject to legis lal i~e alteration or 
reyeul ; :md by our stalnte, lterisal, sec 1196, a dissohrtion nridrr a 
jndgn~ent of a conrt, :IS therein prescribed, is \:slid, among other 
things, if lilt' cor1wratio11 becou~e insolvent or hnhpends its ordinary 
brisinrss for the want of fnnds, or be in danger of insolvenry, or has 
forleitctl i ts c l~arter  rights. The retrospective prolisions of Laws 
191::. a s  to their validity, discussed by WALI~ER, J .  Ihtd.  

20. Corporatio?!s--D~?)idclIds-Corpor-f~t~o,r O~tnr~~ntor--1,~ft of Corporatio~r. 
The principle that preferred dividends guar:mtcwI by indorsement 
on the certificates of stock in a corporxtion may be coilstrncd as  upon 
condition that  the corporation rernaini: :I qoing concern is not affcc4ed 
by the fact that  the guarantor is :I c.orltorntion and has agreed that 
it shonld be binding tlnring its own life; for the period indicatctl is 
ouly the r\trrmt. duration of the gnarmiy,  or t l ~ t  in which it may 
1)e enforced, if t11r condilion cw~~lc~nplnted continues that  long. As to 
wl~ether the guaranty in this case \ras 111t1rc ?.it ~ s ,  or otl~rrwisc~ in 
valid, qtccr.rrJ. I b d .  

21. Corpot.atiorrs-Zic'c.eivc~t~'.s Cf~?'tific'c&te.s-l~ic~r.~-P~~iot~itics--Wiere a re- 
ceiver is nppointrtl for ; ~ n  insolrwt cor1)or:rtion to continnr it iu 
opc~at ion a s  ;I going concern, ant1 finds that this is necessary l o  pro- 
tluce the best resnlts for the creditors, the reteirer's certificate ~ S S I I ~  

:~ccordinyly by order of the cwnrt lakes priority over the corpor:~tion's 
prior niortqnge or other indehtedncw ; bnt other\\ istb if i t  has benl so 
issned by tlw rec'eiver without order of conrt, or without the conrt's 
approval. A I W I O I I I  T.  Lrrrrndr!~ C'o., li80 

COSTS. Set. 4pptsa1 and Error, 27, 14. 
1 C'o.sts-d t t o t ~ c ~ /  (ord Clicrr t-Attorr~r~j'x Fc~.c-C'ow tlcn~~rnfion-Ntat~it~~s 

- Apl~r'ctl crnd Err-or.--The losing party in :rn action rimy not be taxcd 
with attorney's fees ol' the snccessfnl party (Rrrisal, sec. 2587) iruless 
authorized bp sect ion 250% of t he Rerisnl. which applies when a ti or 
neys a re  nppointrd by the cowl tu appear for and protect the right 
of any party in interest who is nnlanom-n or x~hose rc~sidencae is not 
known and w11o has not appeared by attorney or agent. IIence, in pro- 
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ceedisigs for cwndeiunation of land, brought by a city, i t  is reversible 
error for the court to allow, a s  a part  of the costs, attorney's fees t u  
the owner of the land, the s~~ccessful  party, who has appeared by a n  
attorney retained by him. I)rt~.l~am v. Davis, 305. 

2. Goits-Cortd(.nitiatiorc - S z ~ p c ~ ~ o r  Goiir- Trials--4ppeal and Ewor- 
Ntatutr.s.-013 appeal by both parties in proceedings to condemn land, 
to the Superior C'onrt in term, the trial is de novo; and where t h e  
defendant has snbstantially recovered daniages for the taking of his 
land, the costs a rc  taxable against the plaintiff', thorsgii tlie recovery 
is in a snlallt~r s n ~ n  than tlie arnonnt theretofore awarded by the ap- 
praisers or viewrrs. Private Laws 1899, sec. 61, and Revisal, see. 
1903, applying to plaintiff's appt'al from a justice of the peace, h a w  
no application. Sernblr, i f  the exercise of the judge's discretion was 
necessary, Revisal, see. 1279, the rtwilt is the same in this case. Ihid. 

C'OIJN'L'EIIULAIAI. See Limitation of Actions, 3 ;  Pleadings, 7. 

COUNTIES. See 1)eeds and Cionreyanc.t~s, 24;  'J'imation, 5, 6 ;  Stocak Law, 1 ; 
Constit~~tional Law, 1 ; Mrxnicipttl C'orporations, 11. 

1. Couv~tics-P1-occas-PZcad~s-f~o11iur~ct1~cnzc'rit of Actions-8tatutc's.- 
While Revisal, see. 1310, provides that a county must be sued in i t s  
own name, the corporate powers and a ~ ~ t h o r i t y  of the caounty a re  eyer- 
cised by its hoard of commissioners, Itevisal, set. 1309; and whcre in 
a n  action by the c.onnty physician to recover for services alleged to 
have I)c>en rc.ndered i he county th r  srmsilons is issued to the board of 
commissioners of the county (Code, sec. 704), and the cause of action 
is ~snrnist:tl~i~hly and plainly alleged against the county, and not per- 
sonaIIy ag:tinsl its indiridual commissioners, the cause of action will 
bp taken as  having coiiirncriced from the issuance of the summons. 
Nerr~hlc, tlie wording in the sunlinons as  to the board of commission- 
t.rs, prcccding the name of the connty, will be treated a s  surplus:~gr~. 
I{'ozrntazw c. Pitt ,  11:X 

2. Nnpne-1,irrtitatiw of Bctio?~s.-Wh~r(~ the wmnlons against a colnity 
hirs been issued to the board of c20mnlissiouers of the vonnty, and the 
came of action alleqed is against the connty, and the jndge of the 
Superior Conrt has perrnittcrl a n  :trnendlnent, and process has hcen 
scrved upon the conntr by name (Rcrisal, sw. 1:110), but after i h r  
time 1)rrscribed for hringin:: tile action, the bar of the statute cbnnnot 
he snccessfnlly  leaded if' tllr smltinons lo  the commissionrrs of th r  
nan~ed connl y 11:~s been swved in time. I b i d .  

3. Co~i~tties-("otpo~ u t i o ~ ~ s  - Cont~ nc2t.u - Rc71iic~s Rtclut strd -- (&~II ! I I I IC 

Afcruit -In plaintifl"~ ac>tion to recaover for st.r\.ices alleged to hi~vi. 
been rendered the connt~.,  the defendant's liability, as in other ac- 
tions against corporations, depcnds upon wlrethcr an expr(%s contri~('t 
had hecn rmde by the parties, slatin: the cZompmsation, in whicl~ 
event a recovcvy uoulrl depend npon its terms and thr facts estnh- 
lished; or whether such services had been requested, with0111 stating 
conq~ensatjon, in n hich event i t  ~vonld be npon a qtrcrrttvm wrr~cif for  
thrir reasonable ralue, if rendered. Ihid. 

4. Countic~s-Rtock 7,ntri-Elcc.tion~-7~flaatio~1--73c17lot.s.-~l'he buildinr: of 
a county-line fence aronnd a free-range territory is not a necessnry 
county expense, and for its building and maintenance a vote of the 



COUXTIES-C'o??ti~/~~ed. 
people of the county is required, and, under the act, the consent of 
the people that the tax may be levied is sufficiently declared by a 
majority of ballots cast in favor of a "no stock" law. ICeitl~ v. Lock- 
Irart, pont, 421. Faiso~z v. Comrs., 411. 

COUNTY COMRIISSIOXBRS. See J l u a i c i p ~ ~ l  Corporations, 12;  Statutes, 10. 
1. Couwtfl Comnzis8ioizcrs - Diseretiotzal-u Pozcet.s-Co~~rts-Indictment- 

J~~?.isdic~tiotr-Dtmss~.-~% request from the judge holcling court in n 
connty to the solicitor to dram an indictment against the county com- 
missioners for failing in their duty to provide a proper courthouse 
and jail cannot alone be regarded as  a coercion of the commissioners 
in regard to their discretionary powers, or duress to invalidate bonds 
afterwards to be issued by them in pursuance of their resolutions to 
build a new courthouse and jail upon the sites of the old ones; and 
such issue of bonds will not be restrained either on that ground 
or the want of jurisdiction of the judge malting the reqnest. Jackson 
u. Comrs., 379. 

2. Corr?ltlj C o n z n z i s ~ i ~ ~ ~ c t ~ ~ - D i ~ ~ r c t i o ? ~ a ~ ' ~ ~  P O ~ I ~ S - X C C C ~ ~ ~ ) . ~ J  EF:P~CIZS&- 
C'ourtlr ou8e.u - Jails  - Cozlvts - Indiratnzew ts-Dcfo?scs.-It is within 
the sound discretion of the county coinmissioners to have the court- 
house or jail of the county repaired or to erect new ones on the same 
sites as  a necessary connry expense, which will not be reviewed in the 
courts in the absence of nwla fide8; and should a bill of indictment 
he drawn by the solicitor, a t  the request of the ji~dge holding the 
courts of the county, and a true bill be found by the grand jnry 
thereon, i t  is open to the commissioners to set np any available de- 
fense they may hare. Ibid. 

5. Corct~tu Cornmissio?~o~r-Scr#eunaru E ~ ~ I C I I S ~ S - C O I I ~ ~ ~ O ~ ~ . S C - J ~ ~ ~ S - S ~ C -  
cia1 Ta.rer - Ivtcrest - Sinl;i??(/ Flrnd - Rtntirte8.-While the county 
c~ommissioners hare the authority to repair the county's jail and 
courthouse and to erect new ones, in its discretion, it  is without 
authority to levy a special t a s  to provide for the payment of interest 
on the bonds issned for that  purpose, or to create a sinking fund 
therefor, for this must be provided for by proper legislation, or paid 
out of the general revrnues and income of the connty. Ibid. 

COITRTHOUSES. See County Commissioners, 2, 3. 

COIJRTS. See Mnnicipal Corporations, 7 :  Pardon, 1; Intosicating Liquors, 
1 : Deeds and Conveyances, 6 :  Pleadings. 2 ;  Limitation of Actions, 2, 
3 ; Injunctions, 3 ;  Appeal and Error, 26, 33: County Commissioners, 
1, 2 ;  Partition, 1 ; Trusts, 2 :  Instructions, 9 :  Attorneys, 1, 2 ;  Wit- 
nesseq, 2 ; Intosicating Liqnors, 10 ; Crirninal Lrlm. 7 : Insurance, 13. 

1. C ' O I L I ' ~ ' ~  r ~ l l r i ~ d i ~ t i o l l  - I~*).e,q~clai~itif~s - Appeal,a~?ce - Waiver.-Where 
tenants in  common have their lands divided into lots and sold a t  
public outcry through a realty company, whereat C. became a pur- 
chaser of several lots, paid 10 per cent of his bid to a third person, 
and afterwards the tenants filed proceedings for partition among 
themselves to perfect the title, in n8hich C. mas not made a party. 
but in which a commissioner was appointed by the clerk to esecute 
title to the purchasers npon payment of the purchase price, and an 
order made confirming the sales theretofore mnrle. all of which was 
afterwards confirmed, and on appeal from the clerli in term, C., upon 

977 
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notice, mas made a l~ar ty ,  and filed answer denying title: Hcld, 
though the procwdinqs were ]lot had in the dne course and prac 
tice of the courts, thc appe:rrance of U. was a general one, waiving 
the irregularities, and ttlerrb) the Supcrior Coi~rt  obtained jnrirdic- 
t i m  and 1)roperly procwded wit11 the cause. lievisul, see. 614. Wootcn, 
v. Cu~~r~inr/huur~, 123. 

2. Nfcwcc-I'rzal-Qircstrows of I,ntr-l)o~~icr~.cr.-Where the defendant in 
;I civil action appears and pleads to the merits of the muse, or malies 
a defense which can only l)c sustained by the esercisr of the court's 
jnrisdictioa upon the merits, his irppearance is a general one, not- 
withstanding the virw in which hc may regard i t ;  and where he has 
withdrawn his answer going to the merits of the caause, and rxnters 
a demurrer with the permission of the court, i t  cannot change the 
character of his appearance or inalre i t  a special one. The jndg- 
merit in this casc overruling thc t l e~uuner  is sustained, with leave 
to plead over. l h l d .  

3 .  Cowl Y-I~tstrttc tcotrs-E.x p r ~ s a i o n  of O p i n  ton-Corrohorntion.- T-ndcr 
the defmition of the verb, to corroborate signifies, (1) to make 
strong or to give atltlitional strength to ; to strengthen; ( 2 )  to m a l i ~  
more certaiu ; to wnhrni, etc. Therefore, when the testimony of one 
witness tends to cwrrohorate mother  on the trial of a cause, it is  
reversible error for the juilqe to instruct the jury that it  corrobo- 
rated his rvitlencr, for it is lor the Jnry to s:ly mhether or not it had 
don(. so. Laxsctc r v R. R , 283. 

4. Cot~rts-Juslic.cs of tlr r 1'c.trc.c'-  1 p))c'(tl-Rccordari-dfotionn9 to I l is-  
ntiss-Nltrtittcs.- -A n~otion to disiuiss :rn appeal from a jn~t ire 's  
corrrl, iliilde in the Superior Cowl several terms after the judgment 
bas been entwcd, for failure to send 11p the transcript, sl~ould be 
granted under Revisal, see. 608, notwithstanding due notice of appeal 
has been given, when the appellunt has not paid the few required or  
taken proper steps to perfect the appeal; and  his motion for rtror- 
dar i  should be dmied. li-cZ.~ah(~li v. Grubbs,  337. 

5. Cottrts--f'l(~ndin(ls-.4 mcrr (lwcct?ts-Parties.-It is within the discre- 
tion of the triul judge to permit :m nnlcndnler~t to the complaint, 
after service of snlnmons, by adding other i ~ a i l ~ e s  of the defel~cl;~nt 
partnership, it  aplmiring that the defendant had notice of the 
amendment. Rnndolpl~ ?I. Ilcatlr, 38.3. 

6. Co~rfs-.7iirisdiction-~Itrroii1tt I ) ~ r 1 ~ ~ c t t d ~ d - I " 7 ~ a ~ I i 1 1 r / s . - - W h e r c  an ac- 
tion upon tt c20ntriwt is brought in the Snperior Court, and the de- 
mand is made in good faith and comes within the jurisdication:il 
ainonnt, a recovery of a less sum will not defeat the court's jnris- 
diction. Upon the evidence in this vase, :1nd from the verdict of 
the jury, it  appears that the demand mas made in accordance with 
the requirements. f'ctrcc 71. Ntrvuyc, 437. 

7. Gowta, niscrcfiort-Itssircs-AI1~pc~Z and E1-rot=-Hurwtlcss J;rror.- -The 
discretion of the trial judge in settling and framing the issues is  
not reviewable on appeal, when the issues subnritted preyent every 
phase of the controversy, and under them all inaterial and relevant 
evidence could have been introduced by e i t h ~ r  party. Ihid. 

8. Cou~ts~Turisdictiorc-KpecioZ Appcccmncc-M'aivcf-.-A defect of 1he 
jurisdiction of the court a s  to the prrson muy be waived by his 1110- 
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tion asking for relief upon the merits of the case, the practice being 
for the nwvant to specially appear and move to dismiss for the 
lack of the court's jurisdiction, and, if this is denied, except, and 
then pletld to  the merits or demur in the trial court. Gowws. v. 
8caZes, 623. 

9. Same-Pcrmissior~ to PZea(7-A$frritts-I'Z~adi?~gs.-TYE~ere a deftwlant 
against mlion~ a judgment has been obtained moves the court to set 
i t  aside for want of servicc upon him, and further states in his mo- 
tion that  it is upon the ground "of irregularities and illegalities," 
and obtains l e a ~ e  to file an answer to the merits of the cause., he 
will be tlccvned to  have waived objection to the alleged defect in the 
jurisdiction of the conrt. Ihrd. 

10. Courte-Tfr,rdicl-Rt'cc,s8s of Court-Couscrct of Cotrnsel-E'andirtys of 
Court-Appeal und Error.-The discretionary act of the trial judge 
in rendcring judgment q ~ o n  a verdict of the jury returned during 
recess of the court without the consent of c20unsel will not be re- 
viewed on appeal when it appears from the finding of the court that 
the jury had not discxssed the ease before deliverinq il to the clerk, 
though several had done so thereafter with appell~e's attorney; that 
the verdict LWS agreed to bcfore the jurors sfy~araterl, no inrproper 
influence had induced it, and the issues were riot recorded until after 
the vertlicl was retnmed to the judge. Zagier v. h'cpl-rss Co., 692. 

11. Coi~l-t's I ) ~ s ~ r ~ t i o ~ ~ - l ' r o . ' i ( ' ~ ~ t ~ t ~ o ~ ~  Bor~-AppeaZ a ~ ~ d  El-ror.--Where the 
plaintiff has failed to file a prosecution bond in his action for land, 
in  compliance with all order made a t  the preceding term of the 
conrt, i t  is within the sound discretion of the trial judge to l~ermit  
him to file it, and in the absence of abuse of this discretion, his act 
in allowing it  is not revic\vable on appeal. Gaincy v. Codwjin, 754. 

12. Cot~rts-Amcrtdrnc~~ts-Sltmrtzons-Jurisdietiorz - Venue - Appc>aL nud 
Brror.--The original sumnlons in this case was directed to the de- 
fendant "railroad" company, and i t  is held that no error was corn- 
nlitted by the trial judge in allowing a n  amendment thereof to caor- 
rectly i s s w  t o  the drfenclnnt "railway" company, and serving it  a s  
an alias sunnuons, and this action is not appealable. Cl~arrre!/ v. 
R. 7<., '756. 

COTTRT'S 1)TSCRETlON. Ser Issues, 1. 

COVENANTS. See Deeds and Conveyances, 26,57. 

CREDITS. See Vendor and Purchaser, 13. 

CRIIVIINAL ACTION. See Trials, 8. 

CRIMINAJ, LAW. See Tnsnrance, 11,13. 
1. CrimirraZ /,a ~c.-I~i~~~.s-l)eje~~sc~~-Instrz~(~tio~%s-AppcaZ and Errol-.- 

Upon trial for the willful, etc., bunling of a barn, etc., d e f m d d  upon 
the sole grollnd that  the iltxfendant was elsewhere a t  t h ~  time, and 
presenting this as  the only question, a charge of the court was not 
erroneous which instructed the jury to convkt the defendant should 
they find he was guilty of burning the barn. 8 .  v. MiZZican, 158 N. C , 
617, cited and applied. IS. v. White, '786. 



CRIMINAT, SAW-Contircncd. 
2. Crimiiial Lacn - h'nidcnt e - D(~fe t~du~l t  S o t  Tcstrf t/inr/ - M~plana tor~ t  

Evcdcr~rc.--Where the defendant is charged nit11 violating our pro- 
hibition law, a n  instrnction of the court is not erroneous which, in 
effc~at, tells the jury, specifically, that  they should no1 consider tlie 
tleferidant's failure to tcstify, bnt if they fo~ind that tlie defendant 
co11ld have explained the State's incriniinating evidence by other 
witnesses, arid failed to do so, they mag consider such circumstances 
xgainst him. Oooclx-in 7;. B a p ~ ,  10% N. C., 482, cited and applied. 
8. ?I. Tut ner, 803. 

3. Ci-irnznc~l Law-False P I  c tc~ise-Er~idocrc~-IPcc~d(~~~ of Proof.-A crim- 
inal false prelerise is the false representation of u subsistillg fact, 
whether oral or written words, or condnct, nhicah is calcnlatetl and 
intended to, and does in fact, deceire, and by mcans of wliic~h one 
person obtains value from another witlwut coinl~emsation ; and, to 
convict, the State niust s l~ow beyond a rei1sou;~ble doubt that the 
alleged representation was niade: t l ~ t  by reason thereof property 
or something of ualrw 11ad been ohtxined: thnt the representation 
was false, made nit11 inlent to defrand, and that  it  actnally dect6ved 
and defrauded the person to wlio~u it  \\;IS rnatle. X. o. Car7son, 818. 

4. Same-Cwtijicatcs of Stocli. -1~:videiice 11pon n trial for false pretense 
which tends to s l l o \ ~  that the defendant had sccznred am option oil 
all the shares of stoclr in n corporation for $1.5,000, and solicited 
F. to purcliase one-half therenf, npon the proposition that the two 
wonld own the whole concern nnincnnlbered: that the stoclr could 
not be bonglit for less than $20.000, of wliich he would pay $10,000 
cash for half, and F. $10,000 for the other half;  that  the interest 
of F. should 1w kept ;I sccret: that tlie chwk for the $lO.O()O of 8'. 
was made to hiin, from w l ~ i c l ~  lie paid $7,500 on tlre purchase price 
of the stock, and the remainder thereof, $7,500, mas represented by 
a mortgage on the corporate property, all of which was lunlmown 
to F. : that tlie defendant had secnred $50 in cnrrtwry instead of ;I 

check from F. to bind the option. so that  lie might not be known in 
the transaction: IIrZd, suffkient to snstain the charge, and defend- 
ant's snbsequent condnct in New Yorli, when c~mfronted with the 
charge by the wife of D'., m ~ s  a circnrnsti~nce in this case, to be 
cwnsidered by the jury npo11 the qllestion of his guilt. IhirZ. 

5. Criminal r,au1-7f'aZxc Prctcrisc>-ltt(7ic2fnzc?, t - Erobuta - Plcadinr/,u - 
li:vidcnc~.-The evidence in this case lipon the charge of false pre- 
tense beinq considered, it  is IIrld, that the objection that the a77cqatcr 
and prohata did not correspond cannot be snslained. Ihid.  

6. Criminal T,aw-Indictment-~J~~d1/n?rt11-JIo1io~1 in Arrrst.-Ail indict- 
rnent charging false pretense must be certain to a general intent. 
stating all  the facts and circun~stnnces wliich constitntr the offense 
with such certainty and precision that tlie defendant may s w  
wliethrr they ronstitnte n11 indictable offense, so that he may he 
informed of the charge, and be protected from another prosecution 
for the same offense And i t  is Pttt-tlrcr 71clt7, that a motion in arrest 
of jnilgmrnt was proprr1.v denied. and  f1i;lt the critlmcc was snfi 
cient to sustain the ronriction. Ihid. 

7. Criminal T,aw - A f f ~ a i i  - DcadZli Weapon - Conrts -Jurisdiction.- 
Where one of the parties to a n  affray has used a deadly weapon, the 
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CRIMINAL LAW-Continued. 
offense is cognizable in  the Superior Court, though the other party 
had no deadly weapon a t  the time. N. v. Dockerg, 828. 

8. Criminal Law-Warrant-Serciw-Appearance-Waiver.-Where the 
accused voluntarily appears and defends a criminal charge brought 
against him in a court having jurisdiction, he waives service of the 
warrant and the fact that  i t  was not sworn to. Ibid. 

9. Criminal Law-Justice's Court-Collusion-Pleas-Former Convictioih 
-Special Verdi~t-~4ppeaI a r ~ d  Bwor.-Where collusion is shown be- 
tween the court of a justice of the peace, having tried the case, and 
the defendant accused of a criminal offense, the judgment should be 
declared void; and where i t  is shown by special verdict that  the  
uncle of the defendant, a t  the instance of his father, had sworn out 
the warrant for an affray, in which the other had used a deadly 
weapon, and upon this trial no witness was sworn except the uncle, 
and the justice of the peace had previously agreed to "fix the matter" 
so that  the defendant would not have to go before the Superior 
Court, i t  is Held, in the Supreme Court, on appeal, that the plea of 
former conviction was unavailing to the defendant, and judgment 
should be entered against him in the Superior Court on the speciar 
verdict. Ibid. 

10. Criminal La%-Seduction-Marriageable Age-Statutes.-A male, a t  
the marriageable age of 18 years (Revisal, sec. 2082), is indictable 
for seduction under our statute. S. v. Creed, 837. 

CROSSINGS. See Railroads, 5.  

CULVERTS. See Water and Water-courses, 3. 

CURTESY. See Mortgages, 4. 

CUSTORI. See Vendor and Purchaser, 13. 

DAMAGES. See Limitation of Actions, 1 ; Railroads, 1 ; Vendor and Pur- 
chaser, 4, 8, 9, 14;  Carriers of Goods, 2, 5, 6 ;  Commerce, l ,  2 ;  Carriers 
of Passengers, 7 :  Telegraphs, 3, 6, 9, 11 ; Judgments, 8 ;  Water and 
Water-courses, 4, 6 ;  Actions, 3 ; Deeds and Conveyances, 45, 46; Con- 
tracts, 9, 19 ; False Imprisonment, 1. 

1. Measure of Damages-Wrongful Death-Barning Capacity-Successful 
Rz~siness-Ecidence.-In a n  action for damages for the negligent 
killing of the intestate by a railroad company, i t  is competent t o  
show, upon the issue of the measure of damages, that the intestate 
had built up a successful business from a small s t a r t ;  and where the 
daughter of the intestate has testified thereto from her own lrnowl- 
edge, her testimony, on cross-examination, is not rendered incompe- 
tent by her giving, as sources of her knowledge, information she had 
obtained by conrersations with her father and mother, and entries 
made on his bank book. 'Ct'itte G. R. R., 309. 

2. Damages-Physical Injuries -- Xeatal Powers - Trials -Evidence.- 
Damages for the loss of mental powers arising from a personal in- 
jury negligently inflicted a re  not recoverable when there is no evi- 
dence tending to show that  such have been sustained therefrom. 
ICistler v. R. R., ,577. 
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3. Sutrhr-Zrtstr~rctions.The charge of the trial Judge to the jury should 
be constrlied as  a whole; and where a recorery for nlental sufferiug 
arising from a personul injury is permissible, and the charge to the 
jury is that the plaintiff is entitled to reasonable compensatio~i for 
the loss of both botlily and mental powers, or for actual suffering, 
both of body and miud, whic.11 are  the immrdiale and r i e c ~ s s ~ r y  con- 
bequences of the injnry, the word "or" is used to introdnce matter 
c3splanatorg or interpretative of what immedi;ltcly precedes it ,  and 
not in the dis jni lc t i~~e;  and, t1111s construed, il does not permit a re- 
covery for the loss of ine~ital powers, concerning which there is no 
cvidencc. Ib id .  

4. Ihnsaqcs-,ll eit fa7 Aw c / i ~ i s / ~ - f l ? ~ i i l e ~ ~ c i ~ - T ~ . i a l s .  - -E \ idece  tending to 
show that  the plaintiff suffered in conseqnerice of a personal injury 
inflicted by the defendant, $1 srrtxrc blow jnst abore the Iridnrys, which 
resulted in a n  atlacli of Janndice, ;md brought alwlit a condition not 
ir~frequenlly very humilinting to him. is snfficienl to be submitted to 
the jury 11lm1 the queslion of da~nagt's for nlental suffering, in the 
event the defendant's 1i:~l)ilitg is establisl~ed. Ihid. 

DAhIAGlCS TO CIZOI'B. See Fertilizers, 1 

I)AN(:EROtTS Idl\ll'T,OYMWN1'. See nlaster nntl Srrvant, .? : ('ontrnczts, 15, 16 

I)ICADJJY WEAPONS. See Criminal Law, 7 .  

DECISION. Sce Appeal and Error, 21. 

1)lXLAIthTIOSS. See Eriilence, 3, 4, 5, 6 :  lleeds a i ~ d  Conveyances, 23:  
l'rincipal and Agmt, 2. 

DII:Er)S ANI)  CONVICYANCES. See in Common, 1 : Partnrrship, 1, 
2 ; rlcadings, 6 ; Appeal and Error, 23. 26, 02 ; Railroads, 7, 8 ; Rcforma- 
lion of Instrrrnients, 1 : Princiltal and Agent, 4 ; Wills, 11, 1.5 ; Con- 
tracts, 8, 9 ;  lCqnity, 1, %, 3,  4, 7, 8, 10, 12 :  Estnles, % ;  Mortgages, 4 :  
1)esccnt and IXstribution, 1. 

1. ISr'cds rind Co~cvc~~/anrrs-7'1~urf of I,trkti7-Rlrortrrc/c~ of ilrrcugr-Ahmtr- 
mrnt in P1ice.-Wl~erc a tract of land is sold as  a wholr, 
representation or warranty as  lo  the nunibt~r of acres it  contnins. 
and in the absence of frand, the pnrchaser may not recover an ahate- 
men1 of the price for a shortage of a nnrnher of acres the t rar t  was 
snpposed to contain, in this case xbont 170 acres. Y'uritcr ?I. Vaw~i, 
127. 

2 .  D w d s  a r ~ d  ('o?t~)c?/rc~rcc's-Cott.sidci ntio~t-Pa~'ol Evidrttc~.-While tlrc 
recited considerntion in a deed to lands may riot be contradicted so 
as  to impair the rulirlity of the conreyani2r, it may he varied by 
par01 evitltmce as a receipt ol' CEic amount stated ; and when snch dred 
recites lh r  cwnsiileration to be :I certain snm, i t  n ~ a y  be shown by 
par01 that  the conrryancc was made upon the further consideration 
that the grantee sho~ild satiqfy an ontstanding judgmrnt against the 
mortgagor, so as  to prevent him from taking an assignrrient thereof 
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for his own benefit and thereunder selling the mortgagor's lands. 
Price 2;. H a r r i ~ ~ g t o n ,  132. 

3. Same-Statute of Frauds.-A par01 agreement in further consideration 
of that stated in a deed, that the mortgagee should pay off a judg- 
ment against the mortgagor, does not fall within the meaning of 
the statute of frauds. Ibid. 

4. Deeds and Con~eyances-Optiows-Specific Performance-Registratioli 
-Judgmet~ts.-An option on land is the subject of specific perform- 
ance; and if when registered the owner sells to another subject 
thereto, and in suit brought thereunder the defendants deny the 
tender i a  accordance with the terms of the option, but allege their 
readiness to convey the lands excepting one acre, a decree that  on 
payment of the consideration the defendants convey the lands except- 
ing one acre, and requiring the plaintiff to pay the costs, is not open 
to valid objection by the defendants. Blalock v. Hodges, 134. 

5 .  Deeds and Coi~we~atf('es-SiJIning and Deliuerv-Cross Mark-Request 
and Consent-Intent.-The due execution of a deed requires the sign- 
ing, sealing, and delivery by the grantor with the intent of the grantor 
that it should operate as  his conveyance and pass title to the grantee; 
and where the grantor's cross mark or other appropriate symbol to  
the signature of his name is written by another, i t  must appear to  
have been done a t  his request, or with his consent, expressed or 
implied. Lee v. Parker, 144. 

6. Deeds and Col72;e~ai~ces-Signing and Delivery-Cross Xark-Trials- 
Questions for Jurli-Cou7.t~-Jfatters of Law.--Whether the grantor 
in a deed adopted the signature thereto made for him by another is 
an issue of fact for the jury, but the legal sufficiency of the eridence. 
as  well a s  the valid delivery of the deed thereon, is a matter of law 
for the court. I b ~ d .  

7. Deeds a11 d Co?~ve~anccs-Erecution-Sig7tillg and Delivery-In tent- 
E2;idence-T1~iaEs-Qz~estioas for Jur!/.--Upon a trial of title to lands 
depending upon the ralfd execution of a deed made by a daughter to 
her father, there lvas evidence tending to show she was a t  the home 
of her father a t  the time, confined to her bed; that her father entered 
her room with the probate officer, the latter having the deed, and said: 
"Here is the deed for you to sign;" that  the father lifted her hand to 
the pen, which another person held, and made her cross mark, though 
she could read and write: that she had expressed herself averse to 
executing the deed before her father entered with it ,  saying she was 
afraid not to do so;  that  she said nothing a t  the time or thereafter 
about making her cross m a r k  Held, it  was for the jury to consider 
the eridence with its surrounding circumstances, and decide whether 
the grantor had exercised her will and executed the paper with the 
intent that  it  should operate as her deed. Ibid. 

8. Deeds and Co+z2;eyalice~-SZgning and Deli2;erg-Instructions.-Where 
upon the trial of an action involving the question of whether a deed 
in defendant's chain of title had been properly executed, a charge 
by the court to the jury that if certain facts existed the signature 
would have been a forgery is not prejudicial to the defendant, if 
erroneous, the jury having been further and properly instructed how 
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to answer the issue in the event they made such finding, for  the 
charge should be construed a s  a whole. Ibid. 

9. Deeds awd Conveyavcces -Improper Emcution - Fraud -Evidence - 
Duress-Trials-Qz~estions for  Jwy.-Where the .jury have found 
from the evidence that  a deed in the chain of title to the locus in 
quo under which a party claims is defective for improper execution, 
the deed can pass no title to the lands, and they need not then con- 
sider whether i t  was procured by fraud or duress, or pass upon the 
rights of innocent purchasers for value and without notice. Ibid. 

10. Deeds and Convellances-Tinzber-Remaircing Igvterests-Desc?.iption.- 
One having acquired one-third of the standing timber upon lands to 
be cut, etc., in ten years, afterwards acquired a deed from the then 
owner of the entire tract of land, in which the timber conveyed was 
described as "all the interest of the party of the first part in said 
timber, one-third of said timber having been conveyed," etc., for a 
period of twenty years. Held, the grantee acquired the full title of 
his grantor in all of the timber for the stated period of twenty years. 
Deaver v. Lumber Co., 168. 

11. Deeds and Conveunnces-Tin~ber-Defeasible Title.-The laws of dev- 
olution and transfer applicable to realty apply to timber standing 
and growing thereon, and conveyances of such timber, as ordinarily 
drawn, convey a n  estate of absolute ownership in fee, defeasible as  to 
all  timber not cut and removed within the specified period. Timber 
Co. v. Wells, 262. 

12. Same-Emte??sion Po~ior7-Opfior18-Title-Re'1;ersioll. - A stipulation 
in a deed conveying timber standing and growing upon lands, that 
a t  the espiration of the period in which the timber shall be cut and 
removed the grantee shall acquire a further period for the purpose 
upon paying a stipulated or ascertainable price, is in the nature of 
a n  option ; and contracts of this character do not of themselves create 
any interest in the property, but only amount to a n  offer to create or 
convey such an interest when the conditions are  performed, and mork- 
ing a forfeiture when not complied with. Ibid. 

13. Same-Original O ~ n e r  of Lands-Subsequent Grantee.-Where the 
owner of lands conveys the timber standing and growing thereon, 
with provision that  the time for cutting and removing it  will be 
extended upon payment of a certain sum, and the grantee of the 
timber arails himself of this right in accordance with his deed, but 
after this grantor has conveyed the land itself to another, the grantee 
of the land is entitled to the sum of money paid by the grantee of the 
timber for the extension of the period of time given for cutting and 
removing it. Ibid. 

14. Deeds and Conveyances-Timber--Extensfogi - Title - Leases - Btat- 
utes.-An option or privilege in a timber deed for an extension of 
the time for cutting and remoring i t  is a contract attendant upon 
the title. Ibid. 

15. Deeds and Conve~a?~ces-Timber-Extension Pcriod-Consideration- 
Equitable RemediesJfcrisdictior?.-Where the grantee of timber, in 
the exercise of his option, under his deed, pays the agreed sum for 
a n  estension period for cutting and removing the timber, but after 
the owner of the lands had conveyed the same to another, and the 
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I 
controversy is to ascertain whether the original owner of the lands 
or his grantee thereof is entitled to receive the sum so paid, the action 
is in the nature of a bill of interpleader to determine the rights of two 
adverse claimants to a fund, enforcible in equity, and properly brought 
in the Superior Court. Ib id .  

16. Deeds and  Conveuakwes-Timber-Extension Period-Options-TitZe- 
Devolu t ion  and  Transfer-Executoi-s  and Administrators.--4n option 
to extend the period of time for cutting timber takes effect only 
when its terms are complied with by the optionee; and where such 
is done after the death of the grantor, the price so paid goes to the 
heirs a t  law, the then owners of the title, and not to the personal 
representatives of the deceased owner, though in his deed it  was 
provided that the price be paid to himself or his personal representa- 
tive. I t  would be otherwise had he conveyed the timber for the addi- 
tional period. Ibid.  

17. Deeds  and Co)~ve~ja~zees-Regist,'atio~z-Xotice.-No notice, however 
full and formal, as  to the existence of a prior deed will of itself 
supply the place of registration as  required by our statute, Al len  
v .  R. R., 339. 

18. Sanze-Adjoining C o ~ o i f i e s - R e f e ~ . e ~ z c e  t o  F o r m e r  Deeds-Trusts.- 
Where a deed conveys a tract of land partly situated in two adjoining 
counties, the registration thereof in one county has no effect beyond 
its own borders as against a registered conveyance of the land situate 
in the adjoining county derived from the same grantor, though subse- 
quently executed; and where the later deed refers to the former one 
only for a better description, the rule does not obtain that such recitals 
create an interest or engraft a trust upon the property conveyed, and 
so protect such interest or estate by the registration of the later 
instrument; and especially when such instrument referred to is not 
immediately from the same grantor. Ib id .  

19. Deeds  and  Co?icc~ai!ces-Descr'iptio?e-NaturaZ Objects-Anzbiguitg- 
Quest ious f o r  bury.--Ordinarily natural objects, properly identified, 
will control course and distance in the description of lands in a deed; 
but where there is ambiguity as  to what is the natural object called 
for, so as to require par01 evidence of identification, the question must 
be referred to the determination of the jury. G r a y  v .  Coleman,  344. 

20. Deeds  and  Conve!ia>ices -Descr ip t ions  - N a t u r a l  Objects  - Priva te  
Lines.-A call in a conveyance of land to the line of another tract, 
when such line is fixed and established or capable of being so fixed 
and established by the usual rule of locating land, is to be considered 
a natural object within the meaning of the principle; and natural 
objects in strictness, such a s  creeks or rivers, when they have a 
distinct and definite identification, a re  g i ~ e n  preference over a call 
by marlcecl line and artificial corners, unless these last were made for 
the present purpose of executing a deed and contained in a survey 
made for that  purpose. Ib id .  

21. Dceds  o f  Coflveyance - Deso'iptiows - N a t u r a l  Objects  - S t r e a m s  - 
Ambiguity--Evidence-Trials-Questio?fs f o r  Juru.-In a n  action of 
trespass, inrolving the true location of the divisional line between 
two adjoining owners of land, the question was made to depend 
upon the following description in a former deed in plaintiff's chain 
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of title: "thence N. 86 14:. 4.? poles to a pawpaw gum on the main run 
of Deep Creek ; thence down the run of said creek by a line of marked 
trees, S 2 E. 92 poles to a white oak;  thence W. 22 W. 20 poles to a 
pawpaw on the main run of said creek," etc. There was evidence 
tcnding to show that some distance south of the point where the 
description touched it, 1)eep Creek divided into two prongs of about 
equal size, cominq toqcther again before rrxching t l ~ e  southern ter- 
minus, where it  is again spolrtm of as  the main channel, and that 
thc trees were marlred on the castern prong, with other evidence of 
identification, i n  accordance v i t h  plaintiff's contention, the loctcs in 
qlro lying betvcvn these two prongs. IIrld, i t  mas for the jury to 
determine, upon the evidence, which run of Deep Creek was desig- 
nated by the parties refcued to in the deed a s  "dovva said run," etc., 
to 8 "white oak." Ibid. 

22. 11rcd.s ulid Cor,l~ciirrnccs-Drscriptio?i~9-AAat?c?-aZ Objccts-fltrrams- 
Intc.r~f-Irtstr~uctiorrs- 1ppral aud Error-.-In this :tction of trrspass, 
involving the truc division:~l line hetween two adjoining owners of 
land, the qnratiou IT:I\ nlxdc to  rleper~d 11pon mhcthcr the line is with 
the pastern or wrstrrn prong of a creek which srparate5 alollg the 
line of description :~ncl c20rncs together again brforr rcnrhiug the neut 
a l l  in the, deed in t l ~ c  pl;~intiff's rhain of titlc. Ilcl(7. revcmihle 
error to the pl:~ilrtiff's prejuilic~ for the trinl j11dg-r t o  i115truc't the 
jnrg that the- true locontion of tile line n-onld depead upon "the run 
of the- main creck ;rc i t  v7as  hen this c ,~l l  :rppei~red in plaintiff'... 
original (Iced." for it shot~ld tlcpcncl npon the intention of the parties 
in n\ing t h ~  terms a t  the time. to Ire (letermined by the jury. Ihid. 

23. Dc~cds an(! Concctlcrrccc s-E?.idc'~lcc-llcrlerr-atiows Aqtri)tst 111tc.r-('st.- 
A deed in defendant's chain of title, ~natle in 1833. tending to shon7 
that the t rur  di~-isioual line ill dispute between adjoining owuers 
of land was in :tccorilnnce with the plaintiff'.: cmltention. :lnd against 
the intc.rest of the qrnntor thtwin, is held to be competcwt eridcnce 
in plaintiff's faror  nnder the circumstnuces of this c:tstl. Ihirl. 

21. 1)ccds and Con~~~rjrrnrc*.s - ('ountir ,? - Pl~hlic Aqutrrc - Ilcst I t'rrtiozns- 
lZecntr?j-Obstr-~icf~o~~c-Eersc~r~orts.-A reservation in a dwi l  of lands 
to  a co~mty, that thcy hl1:tll be uhed only a s  a part of a pnblic square, 
and that thck grantors. their heirs and assigns. shall h a w  the right 
to enter t11thrc~)n and rernore hnildings and obstructions placed thereon 
which arc  inrousist(%t with the title conre-yed. is not that of an ease- 
ment retiainetl hy the grantor in the lzrnds. but only ronserv:~tlve of the 
tlrdication in the convegmce. Chrilforcl ?'. Portcr. 366. 

25. Dccds crnd (;ron?w?juuic~r~s - I'orciyr! Pr.ohtrlc --- Cc?-tific(~fc.s - Atafutrs - 
Evidcr!ce.-Our statute, Itcvisal, scc. 990, yresczi-ibiug how dwds may 
he proven and acknowledgmenl and privy cxaminxtion talien in other 
States 21s well as  in foreign conntries, must be followed. or they and 
t h ~  registration thereon will be declxred void: and where thr  prohate 
to a deed is  talteu by :t commissioner of deeds in another Stntc, and 
t h ~  ccrtificxte of the clerk of the court of that countr is alone l o  that 
t~fftrt ,  without indication of n n t h o r i t ~  of the commissiorrcr lo act 
therein for the Statc of North Carolina, the registration here upon 
the pmhatr, as  well :IS the probate, are  both ineffectual. and will not 
be rewived a s  evidence of title. Bl~inglc MiZls c. I ~ n ~ n b r r  Go., 410. 

26. nceds artd (Tom~ryunr'c s--191 tcrcst Gonvc!/cd-COT-r ??ants-Wclrlant?/.- 
A covenant of warranty does not enlitrge or curtail the estate granted 
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in the premises of a dwd to land, but is intended a s  an assurance or 
guaranty of the title co~lreyed: and where the grautor conveys "all 
his right. title, and interest" in and to the lands i t  will not be con- 
strued to conrey the fee because of a general covenant of warranty 
of title or hold the grantor liable for its breach upon failure of title. 
Coble v. Barringer, 443. 

27. Sanze-lnterpi.etatio1?, of Deeds.-h conreyarice of all the grantor's 
"right, title, and interest" in lauds, with habendum to the grantee and 
his heirs forever, and with covenant that the grantor "is seized of 
the interest conreyed" as  evidenced by a certain deed to him; that 
he has a right to convey such interest in fee simple; that  he will 
warrant and defend the title to the said interest. etc.: and where the 
deed referred to conveys the "right, title, and interest" of the grantor 
therein. with full covenants of warranty: Held, coilstruing the deed 
a s  a whole. the intent of the grantor, and the effect of his deed, mas 
only to  convey whatever interest he may have had in the land. Ibid. 

28. Deeds and Conve:jo?tces-Aei?-S-Partilio.ir-Parties-Res Inter  Alios 
Acta.-Where a wife is in possession of a tract of land after the death 
of her husband under a deed he had rnade to her. proceedings for a 
division of his lands among hir heirs a t  l a y ,  to which she has not 
been made a party, is ~ c s  iwtcr alios aetn ns to her, and no title can 
be thereunder acquired a s  to her lands so held. Roberts v. Dale, 466. 

29. Sarnc-E'zecutovs and Administratort?-Sales.-TVhere the wife remains 
in possession of lands conreyed to her by her husband, after his 
death, living thereon with their son. who dies before his mother, the 
son acquired no title to such lands under dirision of his father's 
lands among the heirs a t  lav-, in which his mother was not a party. 
and a snle thereof by his administrator to make assets to pay his 
debts is a nullity. Zbid. 

30. Deeds and Con~.ef/ances-Tc~~rc~~ta in Conimon-Intercnt Go?~vrfled.-- 
A conveyance by a tenant in common of the entire tract of land so 
held can on17 operate as  a conveyance of the interest therein of the 
tenant in common esecnting the conreyance. Ibid. 

31. Dfeds and Conve~ances-Z~?ferp)etation-Intent.-In construing a deed, 
the intention of the grantor is gathered from the instrument will 
control, and will be enforced if not inconsistent with the law. &wings 
2j. Hoph~W, 486. 

32. Same-Vesting of Estates-The rule of interpretation that the law 
favors the early vesting of estates will not control when the intention 
of the testator, as gathered from the instrument being conrtrued, is 
clearly expressed otherwise. Zbid. 

33. D e d s  and C ~ ~ ~ ~ ? / O n ~ l ' 8 - B ~ ~ ~ t G ~ - ~ i i ~ 2 i f ~ ~ i ~ n ~ - ~ l ~ ~  Sirrvizjore- 
Vested and Divested Ir1terests-Tenants in Comn.zon.-A gift of land 
by deed. in consideration of love and affection, to the wife of a son 
of the donor for life, then in trust for the use of his children by this 
or any future wife, until the youngest child shall have become 21 
years of age, the share of any child dying without issue to the others 
of such children surviving and their heirs, with limitation over in 
the event all of them should die without issue: HeTd, upon arrival 
of the youngest grandchild a t  the age of 21 after the falling in of the 
life estate, each of wid gmndchildren took a wsted interest as ten- 
ants in common of the lands, subject to be divested as  to each by his 
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or her dying without issue, creating a succession of survivorships. 
Ibid. 

34. Deeds uwd Co?zar~trlrecs--I?at(rpretatio~l-Ilztent-TJses and Trusts- 
Power of IZecocrctiorr.-Where i t  clearly appears in construing a gift 
by deed to lands that the donor's intention was to create a vested 
interest therein for her grandchildren as tenants in common, depencl- 
ing upon successive hurvivorships, a reserved power of revocation, 
which she had not exercised, will have no effect upon the construc- 
tion of the instrnment. Ibid. 

35. Deeds uwd CYo?~aeuanees-I'erpetuitiea-Vested Estates-Uses and 
Trusts.-The rule against perpetuities refers solely to the vesting of 
estates. and not to their enjoyment. and does not require that  interest3 
must end within specified limits, and the interpretation of the limita- 
tions espressed in the deed in this case is held not to violate this 
rule. Ihid. 

36. Uecds on& Co~~veycrnces - Warrant~l-  Breach - Outstanding Title - 
I'artics.-In an action to recover damages for breach of covenant and 
warranty contained in plaintiff's deed to lands, with allegations of 
o~~tstanding title in another, which had been determined by a coilrt 
of competent jurisdiction, and, upon making such third person a 
party to the action, such facts have been established, the retelltion 
of the holder of the outstanding title is not necessary to  the plain- 
tiff's cause of action, m d  it  should be dismissed as  to  him. Coulter 
c. Wilson, 337. 

37. Dceds mid Conve~u~tces-C0lor-~4dz;ersc Possession-Burde?z of Proof 
-Degree of Proof.-The defendant in an action to recover lands, de- 
pending upon adverse possession thereof under color of title, where 
the plaintiff has proved a perfect chain of paper title, has the burden 
of proving this defense by the greater weight of the evidence, Revisal, 
see. 386: and while an instruction thereon that  the defendant must 
satisfy the jury thereof has been held sufficient, a further charge in  
coiinection therewith, that the defendant need not satisfy the jury 
by the greater weight of the evidence, is in effect a charge that the  
jury may be satisfied by less than the greater weight of the evidence, 
and constitutes re~~ersible  error. Land Co. u. Flovd, 543. 

38. Dccds nnd Cov~?;?~aizccs - Color - Sduerse Possessiort - Constrfrctivc 
Po.sscssio~?-Outer Ro~r?~darirs-Upon the question as  to whether de- 
fendant's possession of a small strip of land beyond his own line and 
within that of the plaintiff WRS sufficient to extend his adverse pos- 
zession by  construction to the boundaries of his deed under which he  
claims as color. G?'erv a. IPam~u~z,  16 N. C.. 162, is cited and approved. 
Ihid. 

39, Decds all& Co~~ceya?~cc.r - Equity - Con-ectio8 - Liens - Conflictiny 
CZain7untn.-In construing a mortgage of certain lands and a pledge 
of certificates of stock, statiiig in the deed that  i t  was subject to "any 
existing conveyance of said stock to B.. and this only in the event 
the secnrity, including personal he now holds, when exhausted would 
not pay off and discharge his existing debt against" the maker, it 
appeared that through mutual mistake the name of B, had been in- 
serted for the name of a hank of which he was president, and that 
the maker owed the bank and not R., and had prior, but on the same 
clay. pledged the same certificates to the hank to secure his indebted- 
ness there. The instrument being construed was drawn without the 
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Bnowledge of the bank. but for the parties to that agreement. and 
the provision as  to exhausting other securities, etc., was not con- 
tained in the assignment of the certificates to the bank: Held, this 
provision did not apply to  the bank, but to the grantee in the deed, 
the latter of whom held subject to  the lien of the former. and waq 
required to first exhaust the other securities he held. Rank v. Red- 
wine, 559. 

40. Deeds and Cosweyances-Pledges of Sec?lritlj-Co??flicting Claimants- 
Ambiguity-Third Parties.-Where the owner of securities has as- 
signed them for a debt to different parties, A. and B., on the same 
day, and in the assignment to R. there are provisions as  to  first ex- 
hausting other securities, but not contained in that to A., to  whom 
the securities had been prior assignetl. and who knew nothing of the 
subsequent transaction : Held. the instrumeut of B.. in case of doubt 
as  to the meaning of the provision. will be construed against him in 
determining the meaning of the parties. Ibid. 

41, Deeds and Convcyances-Intent-I~ttc~~~~t-ctation-Bxt~'l'lzsir: Evidence.- 
In  construing instruments relating to the same subject-matter the 
courts may regard the surrounding circnmstances, the condition of 
the parties executing same, and the objects they had in view. Ibid. 

42. Deeds and Con?.el/nnces-Int~vpretation-It?fc~zt-Yala Grammatica.- 
The maxim, Mala grammaticn non  ritiat chartam, does not apply in 
the interpretation of an instrument when it  appears that  the drafts- 
man was educated and intelligent, and that a grammatical and proper 
construction will throw light upon its interpretation. Ibid. 

43. Deeds and Con~eyances-Registration-Probate-Dew Clerks-Office 
-Women-0on.stitz~tionul Law.--Where the owner of certificates of 
stock has assigned them to different persons as  collateral security to 
the payment of a separate debt to each. the first of which is regis- 
tered and the latter is  not, and it  appears from the latter instrument 
that the prior assignment was the first lien on the shares, the ques- 
tions of notice by registration and the n l i d i t y  of probate taken by a 
female deputy clerk of the court. or whether it may be impeached 
by parol evidence, do not nrise. Ren~blc, the position of deputy clerk 
is  an office. AS. v. Kniqht. 169 K. C.. 333, cited and approved, obiter 
dictum Ibid. 

44. Deeds ant1 Conuellanrcs-Tinzbc-Vested Interests-Diwstcd Inte1-csfa. 
-A conveyance of timber growing upon lnnds, to be cut and removed 
within a stated period, vests the title to the timber, subject to be di- 
vested if not so cut nnd removed by the grantee. TViZson v. Rcarboro, 
603. 

45. Deeds and Convcurrncc8 - Tin, ber - Hrcach-Con?~craio?~-D~~rnar/e~?- 
Evidr~?ce-1linzinutim.-Tl'here the grantor breaches a provision of 
his deed, conveying timber standing upon his lands, by entering there- 
upo~l  and preventing the grantee from removing, etc., the timber 
within the stated period, the defendant's act is. in effect, a recon- 
version of the timber to his use. and he is liable for the damages 
caused thereby: and evidence introduced solely for the purpose of 
showing that  the grantee co11ld hare purchased other timber in the 
same locality from other parties in lien of the timber the defendant 
had sold him, and thus have minimized his damages, is incompetent. 
though admissible in rebuttal of the plaintiff's testimony upon n 
different phase of the case, had i t  been offered for that  pnrpow. Ibi t l .  
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46. 1)ec'd.s trud Convc!jurrc.c~s - 'I'iir~ bc'i.- ('orrtruc'ts - Brcoch-~Vcasfrre of 
I)crrr~tr!jcs-Wlierc. tho grantor h:~s breachctl thv t r ~ r n s  of his deed to 
standing tilnhrr by rnteri~lg npon the lands and preventing the 
grantee from cutting rind removing the timber within t h r  stated 
period, the rule of dnn~agcs is the difference hetween the actnal v:llnr 
of the limber ;~ntl the contract priccx, and, if tlic price hlrl heeii paid, 
the vi~hic~ of the t i inh(~ .  Jhid. 

-17. 1)cc~d.s U I I ~  ( 'o1~vr~~~anc~c~.s -7 '1~i1~~t~~-I )c l i t j c r! /  hrj  ,IlcridT~-icrZ~-Q~~c'stio~zs 
of Lau-Where two ~)nrcliasers of land.: have them conveyed to  on^ 

of them to bc held in fmst  for both, and thc holdrr of the legal title 
eswntw ;L good ;rut1 s~~ff ieiei~t  deed to the other for l h ~  latter's interest 
in the I:mrls, and dcy)~hits the dreil in thc lmstofficc in an envclope 
properly ;rddrwsed, bg mailing the, dwd the gr:mtor pttrts with his 
:rnthority ;tnd control over it ; Hiis pnsscs thc t i t k  in the property to 
his gr;mtce. whetlicr the lntter W:IS aware of tlie fact or not, i t  heing 
:isstlmeil t l l ;~t he will accept tllc titlr to the kinds for which he was 
paid; ;riltl uhcrc,, in an :~c+ic~n involving this question, thr evidence of 
both l)nrti(>s iq h:irn~onions, su(*h deliwry will he held valid as  a rnat- 
ter of lnw. I,!pwh I.. Johnson. 610. 

18. 1)cc'ds crnd ('0~1vc'!/crirec,s-Il~7i~~~r?j TI?/ BTcril-Tl'usts-7'itlc~.-Wh(~re thr  
holder of the legal title to lands in trust for himself anrl anotlicr 
esrcutcs ant1 mails to his c'tstui qirc trrrst a deed snffic3ient 10 pass t h ~  
title, the triist estate coiiscs and the, grantec holds the legal titlc to 
his part of the h n d s  ~iiider his iiccd. Ihid. 

4!J. Snwc'- IlnnX ruptr!/ - Kcr/ist,vrtio1i--Luc.l1cs-7'itlc-Motic~f - Where a 
valid de l i~ery  of :I deed to lands is n1:itle hy mailing tht. deed to thcb 
gruntw, which h(. h:~s not rcw~ived, and waits for fifteen y w r s  after 
r~ceiving notic2e of the faet, ;und thrre years after his partner has be- 
come a bailkrnpt : ~ n d  the l:~nds sold to a purchaser a t  the bank- 
ruptcy sale. withont demanding the rc@xecntion of the d e ~ d  or taking 
Irg:~l sleps to wcnre it (Keviwl, sec. 336) : Hcld ,  thc trnstee in bank- 
niptcy, h ~ i n g  regartlcd as  a pm-chaser for va111c. under the amend- 
ment to thc I:xnlrrnpt Act of 1910, acqnirc~s a la l id  title as  against 
t11v holder of the unrcgisterctl d e ~ d ,  llndcr Ervisnl, sec. 980, which 110 

other f o ~ m u l  11otic.e will affec2t, :1ntl which iuures to  the pwchawr at  
the h n 1 ~ r i q ) t  sale. Ihitl. 

50. Drccls (rrid Cow?.c1/ci1ri.cs--ll(,711~r~1"11 hg Jlai7-Rctur.~~ dddrryss.-The 
valid deliwry of ;I c1ec.d hy iniiil is not affectcd hy the f:lcol that thc 
grantor'b retnnl i ~ d d r e s ~  was p i v e ~ ~  on the enwlopc, lhongh it  ap- 
penrq that in f;lc2t thr gr:mtcc did not receive thc cOllVcyiilIec and that 
it was i ~ o t  retilined to thr  grantor. Ihid. 

51. nc c,c7s rrncl (voll vrrjrrirt r \- (7nd1rc. I I I / ~ I ~ ~ I ~ ~ - F I ~ ~ ~ ? L ~ I . - ~ J ~ ~ c ~ I I ~  influcncr 
which will inv;~lid;ctr : I  paper-writing pur'pnrtinq to he :t dew1 nwcl 
not n t ~ c ~ ~ s a r i l g  wnsisl in :~ctive fr:tnd, and it is snffieient if i t  amo~mts 
to cocrcion prodnced by importnnity, o r  hy a silent and controlling 
inf l~~ence of ;I strong will o \ ~ r  :I wealccr one. destroying free agency 
and c.:lusiirq t h ~  tchtutor to do mllat he mould not otherwise h a w  
doue if Icft t o  himhclf. 13r.ow11 Q. 12rozrl1, 648. 

Fi2. Rrcrnc-('irr7~n?.sttcntinT firr;iclc?~rc'-Trids-Qucsdi0~1.s for btrr!/.-Undue 
inflncnce orcr  the, mind of a tcstator in makinq his decd may hc in- 
ferred hy the jury from a nnml)c~  of facts, each of which standing 
alone may havc hilt little w ~ i g h t ,  hut t:~lien collectively may satisfy 
a rational mind of its existence. IDid. 
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DEEDS A S D  CONVEYAxCES-Continued. 
53. Sarrze-Confidential Relatio??s-Pq-esurnptio?zs.-In a suit to set asidt. 

a paper-writing purporting to be the deed of the deceased, for  undue 
influence, among his children and heirs a t  law, there was evidence 
tending to show that the deceased conreyed the lands i11 question to 
two of his sons, who were living with him and had entire control and 
management of his business and property: that he was old and in- 
firm, drank a great deal. and was generally in no condition to exercise 
sound judgment, and did not li110~ what he was doing when he  made 
the deed ; that  there was an inadequacy of consideration : Held, snf- 
ficient to raise a presumption of undue influence, and the issue should 
he submitted to the determination of the jury. Ibid. 

54. Deeds a)rd Oonvr~la.lzces-Re.9trai1?t on =1Tienation-Estates-Conditioirs 
Subseqtm~t.-There the donor of a life estate forbids the life tenant 
from selling the same or the proceeds arising therefrom by anticipa- 
tion or otherwise, he creates a condition subsequent to the vestinq 
of the title. which is void as  against public policy, and the estate 1s 
held discharged of the condition. Lee 2,. Oates, 717. 

55. Xanle-Equitable Tit7e.-The doctrine that invalidates the legal title 
for restraint upon its alienation applies to equitable title a s  well. Ibid. 

66. Sarilc-Hzrsbnnd and Wife-l'ruets and Trustees-Naked Trusts- 
Btatzrtc of Cam.-An eqtate to the nse of E. for life, free from the 
debts and control 0.f her husband. n7ith provision that  "she shall not 
have the power to sell her said estate or the profits arising therefrom 
by anticipation or otherwise" ; Held, upon the death of the husband 
the trust created in respect to him terminated, the necessity therefor 
then having ceased, and the title held by the trustee being a naked 
one, it  was transferred to the use under the statute of uses; and the 
provision imposing a restraint upon its alienation being void, the 
complete title vested in E. Ih id .  

I 57. Dwds and Co1?vcfjance.9-Rcsfraint on Alienatiow in, (;rovcna~ts.--~2 
covenant which is against public policy is not enforcible. Ibid. 

58. Deeds awd Conve~ances-Trusts and Trust~es-Restraint on Aliewition 
-Reservation, of Powers-Estoppel.-A donor of an estate to E. for 
life, with a void restraint upon its alienation, reserved to herself the 
right of revocation or change. After the death of the donor i t  is held 
that E. is not estopped, equitably or otherwise, becaupe she signed 
the deed. to  convey such estate free from the void provision in the 
conveyance. Ibid. 

59. nceds avd Convc7~ancer-Estafcs-Contingc1zt Rrnininders-Vcstcd Iu-  
tercsts-Defensible Estates.-An estate to the usp of E. for life, then 
to the use of A. and B. or the silrr~irors or their heirs, and should 
both of them die without issue, then to L., with further contingent 
limitations. After the death of E. and A., L. conveyed her interest 
to R. Herd, that L. acquired an interest or estate subject to the hap- 
pening of a contingent event, and not a hare possibility, and that 
though both the interests of R. and 1,. were contfngent, each conltl 
make a valid conveyance of their respective estates. Ibid. 

60. Deeds arid Corrve?/ances-Estates-Contingent Rernaindcrs-Nonhrcp- 
pening of Event.-Ail estate for life to A,, then to B. and C., or the 
survivor of them and his heirs, and i11 the event of the death of both 
without issue, to L. and TV. and their heirs; and should either of the 
latter die issue, then to the survivor or his or her heirs; and 
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DEEDS AND CONFrETA4NCES-Co?itinued. 
in the event of the death of both in the lifetime of their father. then 
to D. during her life or widowhood, with remainder to the right heirs 
of the donor. W., only, died in the lifetime of his father, and it  is 
held that the remainder to D. had been defeated by the nonhappening 
of the e ~ e n t ,  i. e., the death of both L, and TV. in the lifetime of their 
fatller. Ibid. 

D E F T  See Judgments, 10:  Principal and bgent. 5. 

DEFEASIBLE ESTATES. See Deeds and Conreyances. X). 

DEE'RKSE BOND. See Appeal and Error, 27. 

IIGJIURTIETI. See Courts, 2 : Actions, 1, 3, 5 ; Pleadings. 3 ; Evidence. 16. 

"1~EPWNL)FXTS." See Insurance, 7 

L)EPOSITIOlr;S. See Appeal and Error, 31 ; Evidence, 12. 

l)ES('EST ASD DISTRIRU'I'IOX. 
Rlnvc A - Dcncent and Distribution- Murriage- Evidrnce - Tax Deeds- 

Ucr.dx and Conveyur!ceu-Nonszlit-11ria2s.-In an action to recover 
l m d  11y one claiming hy descent from a deceased male slave i t  is a t  
leait necesbary for the plaintiff to show that his al~celitors lived to- 
gether and were ~wognized a s  man and wife after their emancipation, 
where the fact of marriage has not been shown; and it  being admitted 
in this case that  the defendant had purchased the lands a t  a t a s  sale, 
obtained a deed correct in form, describing the lands, and stating that 
defendant had complied with all the requirements of the statute, and 
the evidence tending to show that the plaintiff's male ancestor had 
only visited his female ancestol*, the judgment of nonsuit is sustained. 
Rmith v. Hill ,  769. 

T~ESC:RIPTIOS. See Deeds and Conveyances, 19, 20, 21, 22. 

DKVISE. See Wills, 7. 

DIHR('T0KS. See Corporations, 9, 15. 

I)ISH.IIIMEST. See Attorneys, 2. 

I~ISBTTRSEhIEST. See Attorneys, 1. 

I)ISC'KETIOK. See Apl~eal and Error, 2, 7 ; Municipal Corporations. 18. 

I~ISCRIMISATIOK. See Municipal Corporations, 16;  Commerce, 3. 

IIISTRIC'TS. See Taxation, 6 

DRAFTS. See Negotiable Instruments, 1. 

1)RdIWSMElr;. See Equity. 5. 

DRAINAGE DISTRICTS. See Statutes, 2. 
Drrriirugc Di,?tricts -Process - In junctiolz - Different Countp-Motions- 

\'oticc-Where a drainage district has  been established under a 
valid statute, an injunction against the assessment prorided for may 
not ,successfully bc prosecuted in an independent action by the owner 
c~f thc lnnd in the dihtrict, on the ground that  the statutory notice 
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DRAISAGE DISTRICTS-Cofitinued. 
had not been given him. the reinecly being by motion in the procccd- 
ings instituted in the county for the formation of said district wherein 
a re  the records and where a proper reassessment may be had if the  
same should be lawfully required; and the plaintiff may obtain his 
restraining order in those proceedings if he is entitled thereto. 
SmibZe, notice of the motion should be served on the owners of the 
land in the district as  required by the statute. Ranks v. Lnnc. 505. 

DURESS. See Deeds and Conveyances, 9 ;  County Coinmis~ioners, 1. 

DTVELLISG. See Wills, 8. 

DYING DECLARATIONS. See IIomicitlc, 8. 

EARKINGS. See Parent and Child, 1, 2. 

EASEMESTS. See Appeal and Error, 22, 23 ; Instructions. 2 ;  Railroad., 7 8 ;  
Deeds and Converances, 24. 

EJECTIOR', See Carriers of Passengers, 2, 3, 4, 6, 7, 

EJECTJIER'T. See Appeal and Error, 27. 

ELECTIONS. See Vendor aud Purchaser, 1: I\ppeal ailcl Error, 29;  ('om- 
ties, 4. 
1. Electio~ls-Ballots-,Warlci?ig-Atat?ctc.-TJncler Revisal 100.7, sec. 4347, 

proridiiig that when the election shall be finished the bores shall bc 
opened and the ballots counted, reading aloud the names appearing 
011 each ticket. and if there ihall be two or more tickets rolled to- 
gether, or if ally ticket contains the names of more persons than thc 
elector may rote for, or has a device upon it, wch tickets shall not 
be nulnbered in taking the ballots, but shall be void, a ballot for one 
clailning the office of regiqter of deeds, thrown out beeanse containing 
two nnmarked names, instead of one, for the office of recordt'r of the 
county, n7as improperly rejected a s  a vote for register, the elector's 
choice for such office being properly indicated, as the statute does not 
contemplate throwing out the whole ballot for voting one ticket for 
too n~aily candidates, i ts language distinguishing between the ballot 
and the ticket. of several of which (each office voted for heing iI sep- 
  rate ticket on the same ballot) the ballot is made np. Rrny c. 
Raster, 6. 

2. Blcrtioi~s-Ballots-.llnrkinr/--Stat~ctc.-t\ ballot the only defect of 
which was that  it  contained uninarked names of four persons for the 
officc of county commiwioner. while only three commisiioners were 
to be elected, was likewise improperly rejected. Ibid. 

3. Elcctioll-T70tcl.'s Nistake os to  P~ccinct.--Where a voter lived ill t l ~ c  
townsliil~ in which he voted, hut was registered and voted in n tlif- 
ferent precinct in such township thail where he lived, heing othcr- 
wise a qualified elector, and having voted where he did in good faith. 
having doilc so for a long number of years, nnder the belief that i t  
mas the proper precinct, his vote was ralid. Ibid. 

4. Elertio~ts-Vote b~ Z;'wcr/isterrd l'otcrs-Validity.-Where the regis- 
tration book for 1014, the gear of an election, contained only part of 
the llames of all who voted in a certain precinct, the election having 
there been regularly and fairly held, all who voted having been 
actually qualified as  voters, and all their names being on the regis- 
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ELECTIONS-Continued. 
tration books of 1903 to 1910 or that for 1914, the old registration 
books for the precinct having either been lost or misplaced, the vote 
of snch precinct was ralid. Ibid. 

5. Elerttoi?s--Towi Ballot-ra1idity.-Where a ~ o t e r  had simply torn off 
the top part of a ballot, declining to vote for the first names, but 
cast the balance of the ballot intact, the vote was valid for the can- 
didates indicated. Ibid. 

6. Electio??s-Canvass-Tie T-ote-8tatl~te.-Ullder Revisal 1903. see. 4365, 
proJiding that if two or more county candidates haying the greatest 
1111mb~r of votes shall have an equal number, the county hoard of 
elections shall determine which ~11~x11 be elected, where there was a 
tie vote for regiqter of deeds, and the county board of elections de- 
cided in favor of one candidate, not a s  their choice under the statute. 
but on a canvass of ballots erroneoi~sly giving sueh candidate a ma- 
jority, i t  was no valid election : the board not having exercised its 
itatutory power. Ibid. 

7. Rlectioiia, Public Oficc-7'itle-I~?~rdc1?~ of Proof.-In an action to try 
title to a local public office, in this case that of mayor of a town, the 
Imrden of proof is on the relator, and failing in this. he may not 
recover the office. S n ~ i t h  v. Lec, 260. 

8. Elections-Public Ofice-Pleadings-Votcs Gust-Eridtnce.-TT'here the 
title to a public office is in controversy, and the answer denies that 
the plaintiff was elected thereto, but admits that  the judges of elec- 
tion connted the same number of ballots for  the two candidates, it is 
competent for the parties to offer evidence of the legality of the votes 
counted. Ibid. 

9. Elcctionu-Public Oflice-Xezo and Old Registration-Evidenc~~2'riaZs 
-.\Tonsuit -Where the relator's title to office depends upon either the 
validity of a new registration or his election under the old regis- 
tration book, and it  appears that in either view he has failed to show 
that he received a majority of the votes cast a t  the election, he may 
not recover the office. Ibid. 

10. EI~ctioi?.s-Related Propositiorzs-On? Ballot-Slafrctes-Stock I;n?c.- 
Where a legislative enactment authorizes a county to submit to its 
voters the question of continuing the stock law therein, except as to 
certain stated and defined portions, and should its discontinuance be 
voted favorably upon the county should maintain a line fence between 
it  and adjoillillg counties having the no-fence law. and kvq' n special 
tax for the purpose. it  is Held, that  the several propositions are so 
related ac: to authorize the Legislature to have them submitted upon 
the single ballot of "for" or "against" the stock law ; and those voting 
z~gainst the stock law l ~ i l l  be considered a s  voting in favor of building 
and maintaining the fence and iislling a special tax for that purpose. 
Iicr tle G. Loclch(~rt, 451. 

EJIANCIPATIOS. See Parent nnd Child. 3 ; Statutes, 8 ; Infants. 1. 

EMPLOYEES. See Jurors, 1. 

ENTRIES. See Judgments, 21, 22. 

EQUITAR1,E REMEDIES. See Deeds and Conveyances, 15. 

EQUITARTX TITLE. See Drecls and Conveyances, 55. 
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1 EQUITY. Sge Injunction. 1 ;  Usury, 1, 2, 3; Subrogation, 1 ;  Deeds and Con- 
I veyances! 39;  Claim and Delivery, 2. 

1. Equity-Deeds and Conveyancet~-*W4stake of Draftsman-Issues.- 
Where a phase of the controversy depends upon the correction of a 
paper-writing for mutual mistake of the parties, and the issue sub- 
mitted was a t  the request of the appellant, he cannot complain that 
i t  related to  the mistake of the draftsman and not to that  of the 
parties, i t  appearing that the mistake of the draftsman necessarily 
involved that of the parties in the presentation of the case a s  it was 
constituted. Bank v. Redwine, 559. 

2.  Eqnitu-Deeds and Conoeyances-Correction-8ignimy Instrunzents- 
Xutual Mistake-Rule of Prudent Van.-The usual rule that equity 
will not aid one in correcting an instrument which he should have 
read before signing is not of universal application, and is subject to 
exceptions, the test being. in the absence of fraud, whether the party 
seeking the correction acted with ordinary prudence under the cir- 
cumstances; and i t  appearing in this case that the draftsman, a man 
of repute, in the presence and with the consent of the parties, as- 
sumed to make the correction when brought to his attention, equity 
will not bar the complaining party of his right because he failed to 
reread the paper-writing thereafter before signing it. Ibid. 

3. flquitp-Deeds and Conveyances--VutuaZ Mistake-Correction-Origi- 
nal Parties.-It is held in this case that  the equity of correcting an 
instrument for  mntl~al  mistake is not confined to the  original parties, 
approving Sills v. Ford, post, 733. Ibid. 

4. Equitu-Deeds and Coyxya?zces-Mutzcal Histake-Mistake of Drafts- 
man.--When i t  is  shown that  a deed or other paper-writing was not 
drawn by the draftsman in accordance with the prior agreement of 
the parties thereto, equity will correct it. Ibid. 

5.  Same-Evddexce-Trials-Questions for Jury.-Evidence tending to 
show that the maker of a mortgage included among i t s  security cer- 
tain certificates of stock he had theretofore on the same day pledged 
with a bank, that the name of the president of the bank was erro- 
neously inserted in the instrument by the draftsman for  the name of 
his corporation, that the maker was indebted to the corporation, and 
not to i ts  president, is  sufficient to be submitted to the jury upon the 
question of correcting the instrument accordingly on the ground of 
mutual mistake of the parties. Ibid. 

6. Equity-Bubrogation4udgments.-Semble, in this case, if the holder 
of a junior judgment paid a part of the senior judgment he is entitled 
to subrogation pro tunto, in the absence of some special agreement to 
the contrary. Brown v. Harding, 685. 

7. Eqnity-Deeds and Canveyances-Correction-Quantum of Proof-In- 
structions-Trials-Questions for dur~.-Where there is sufficient evi- 
dence of mutual mistake of the parties to a deed sought to be cor- 
rected in a suit, i t  is for  the jury to decide whether it  is clear, strong. 
and convincing, under a proper charge from the court. Eills v. Ford, 
733. 

8. Equity - Deeds and Conveyanem - Correction- Mutual Mistake - 
Draftsman.-Equity will correct or reform a deed to lands inter 
vivos, where through mutual mistake, or the mistake of one of the 
parties induced or accompanied by the fraud of the other, i t  does not, 
as  written, truly express their agreement ; and this principle extends 
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to the mistake of the draftsman in failing to express the terms of 
the agreement for the parties thereto, in accordance with their in- 
structions. Ibid. 

9. Same-Evidence-De.nial of Mistake-Questiorhs for J~?'u.--Where the 
evidence is conflicthg as  to whether a deed, through mutual mistake, 
or the mistake of the draftsman, failed to express the intention of the 
parties, as  written, a denial of the mistake by one of the parties will 
not of itself defeat the equity for correcting the instrument, and the 
issue is for the determination of the jury, under proper instruction 
from the court as  to the degree of proof required. Ibid. 

10. Equitu-Deeds a??d Convez~ances-Car?-ection-Privity-Pa~.ties.-The 
equitable relief of correcting a deed for mutual mistake or fraud will 
not be afforded one who is  not a party to the original transaction, o r  
claiming under or through the parties in privity. Ibid. 

11. Name-Registration-Statutes.-Since the enactment of our registra- 
tion law, chapter 147, Public Laws 1886, a grantee in a deed to lands 
acquires title thereto, as  against subsequent purchasers for value, 
from the date of the registration of the instrument (Rerisal, sees. 
979, 980) ; and where the grantor conveys the standing timber on land 
to A., and thereafter the land itself to B., who had his deed registered 
before that  of A., and the former seeks to have Be's deed corrected 
for mutual mistake or the mistake of the draftsman, the 'egistration 
of the deed to B, makes it  the first effective deed, and A.. claiming 
title under his timber deed from the grantor of the land, is, conse- 
quently, in privity with B., and acquires, under the statute, the equity 
to  have the deed corrected in his suit for that purpose against R., 
and the common grantor is not a necessary party. Rerisal, see. 980. 
Ibid. 

12. Equitu-Deeds and Co~ive~a~tces-Correction-Laches.-'(Tee the tim- 
ber on lands is conreyed to 9. for a valuable consideration, and later 
his grantor conreys the lands to B., and the latter has his conreyance 
registered first, and 8. seeks to  have B.'s deed corrected so as to show 
that by mutual mistake of the parties i t  included the timber thereto- 
fore granted to him, it  is held that A's  right to the enforcement of the 
equity will not be lost by his failure to have his deed sooner recorded. 
for if he succeeds in establishi~lg his right it  would be unconscionable 
to permit B. to keep the timber for which he has not paid. and which 
he knew was not intended to be conveyed to him by the deed. I h i d .  

ESCROW. See Principal and Agent, 4. 

ESTATES. See Wills, 1, 13 ; Deeds and Conveyances, 32, 33, 36, 54, 59. 60. 
1, Estates-Co?ztinge%t Remainders-Reinvestments-Trusts and Trustees 

-Parties-E7tatute.s.-In proceedings under Revisal, sec. 1590, cer- 
tain contingent interests in land held in trust were sold and reinreqted 
in other lands in accordance with the terms of the truqt in the origi- 
nal deed conveying them. The title acquired, under the original deed 
in trust, by the trustee had become passive in him. and it  is held that  
as, under the statute of uses, the legal and equitable title had merged 
in the same person, neither the trustee nor his heirs were necessary 
parties to the owner's action against a purchaser to enforce his con- 
tract of purchase, and especially so when all vested and contiagent 
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interests were represented by some of the parties to the suit. Lee v. 
Oates, 717. 

2. Estates-Contingent Remainders-Deeds and Conveyances-Technical 
Expressions-Intent.-While a rule of law will not ordinarily be 
allowed to defeat the plainly expressed intention of the donor, techni- 
cal language used by him will be construed in accordance with its 
legal significance. Ibid. 

3. Estates-Cmztingent Remninders-Perpettcities-Statutes.-Under the 
facts of this case it is held that  the rule against perpetuities has not 
been violated, as  a contingent remainder dependent upon the death of 
a certain donee without issue means, under the terms of our statute, 
Revisal, sec. 1581, a dying without having issue living a t  the time of 
his or her death. Ibid. 

ESTOPPEL. See Judgment, 1, 6, 23; Parties, 1 ;  Wills, 15; Processioning. 
2 ; Deeds and Conveyances, 58. 

EVIDENCE. See Reformation of Instruments, 1 ;  Homicide, 3, 4, 6, 7, 8 ;  
Water and Water-courses, 3 ;  Seduction, 1 ;  Instructions, 4 ;  Parent and 
Child, 4 ; Issues, 3 ; Conversion, 1 ; Principal and Surety, 2 ; Insurance, 
6 ; Partition, 1 ; Compromise, 1 ; Intoxicating Liquors, 7, 10 ; Pleadings, 
7 ; Witnesses, 1 ; Municipal Corporations, 10; Estates, 2 ;  Equity, 9 ;  
Criminal Law, 2, 3 ;  Adultery, 1 ;  Marriage, 1 ;  Husband and Wife, 1 ;  
Conflict of Laws, 1 ; Descent and Distribution, 1 ; False Imprisonment, 
1 : Carriers of Goods, 1, 4 ; Fish and Oysters, 1 ; Vendor and Purchaser, 
3, 11, 13, 15, 16, 17; Master and Servant, 2, 4 ;  Railroads, 2, 4, 11, 12, 
13, 17: Appeal and Error, 10, 11, 13, 16, 31, 40; Contracts, 3, 9, 18; 
Deeds and Conveyances, 7, 9, 21, 23, 25, 41, 46, 52; Telegraphs, 2. 7 ;  
Boundaries, 1, 2 ; Fornication and Adultery, 1, 2 ; Adverse Possession, 
1 ;  Carriers of Passengers, 8, 10, 13;  Negligence, 1, 4, 7, 9 ;  Partnership, 
2. 3. 6 ;  Trials, 3, 4, 5, 7, 8 ;  Elections, 8, 9 ;  Processioning, 1 ;  Commerce. 
4 ;  Damages, 1, 2, 4 ;  Principal and Agent, 2, 4, 9. 

1. Evidmce-Deceased-Transactiofls-Su?-ety-I?zterest-Trials.- In an 
action involving the validity of an assignment, by the insured, since 
deceased, of a life insurance policy, testimony of the surety on the 
plaintiff's prosecution bond as  to what occurred a t  the time is in- 
competent under the statute, he being interested in the event of the 
action, and further incompetent when the proposed evidence appears 
in  the writing itself. Carson v. Ins. CO., 135. 

2. Evidence - Deceased-Ilrszcrccnce-Policies-Assign~men. -Where an 
action upon a policy of life insurance depends upon the ~ ~ a l i d i t y  of 
a n  assignment of the policy to the plaintiff, which had been made by 
the deceased insured, it  is competent for the widow of the deceased 
to testify a s  to an agreement made in the presence of the plaintiff's 
husband, also present a t  the trial. and who was acting for her, that 
the deceased was to pay back the money and get the policy again. 
Ibid. 

3. E~idence-Hearsa7~--Declaratiows.-Declarations made by a person on 
a survey, in which he mas representing a third person and acting for 
him in a controversy, not between plaintiff and defendant, or their 
ancestors in title, but between defendant and the third person, were 
incompetent, where they mere in the interest of the third person. 
Ntallings v. Hurdle, 4. 
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4. Evidence-Heareay-Declarations.--Declarations as  to boundary, to be 
admissible, must have been made before snit brought, and declarant 
must have been disinterested when declarations were made, and dead 
when they were offered in evidence. Lumber Co. v. Hinton, 27. 

5. Evidence-Hearsay-Dec1arc~tions~--Where the summons in an action 
involving boundary was dated July, 1913, and there was nothing to 
indicate that  the controversy originated for any length of time prior 
to  actual litigation, the testimony of a witness a s  to declartions made 
by a third person as to boundary that the declarations were made 
years before, and that the third person was dead, and that he did not 
claim any of the land when making the declarations, showed sufficient 
foundation for the admissibility of the declarations. Ibid. 

6. Evidence-Heareay-Decla~-ations-Admissibilily.-Decla~~atioi~s of a 
deceased person on pointing out a line that  i t  bound a third person's 
old field to a party's land around the edge of a hill, a sn-amp edge. 
and then on across to an old field to a dead tree were sufficiently 
definite to be admissible on the issue of boundary. Ibid. 

7. Evidence-Photographs-Accuracu.-Photographs of the subject of the 
inquiry may be introduced in evidence, when shown to be a true 
representation by the testimony of witnesses, without the necessity 
of proving this fact by the photographer who took them. Bane v, 
R. R., 328. 

8. E~idence-Testimow of Fact-Opiqzion-Condition of Cattle-Carrie9-s 
of Goods.-Where the condition of cattle is the subject of the inquiry 
on the question of damages for the wrongful failure of the defendant 
railroad company to accept them, testimony of one who had seen the 
cattle, that they were in good condition, is held to be a statement of a 
fact, and not objectionable a s  a statement of the opinion of the wit- 
ness. Ibid. 

9. Evidence-Witlzess-SbscL?zt from State-Btenographer's 3'otes.-The 
testimony of a witness, stenographically taken a t  a former trial. who 
is absent from the State under such circumstances that his return is 
merely contingent or conjectural, may be received as  evidence on a 
subsequent trial of the same cause of action when its correctne~s is 
testified to by the official stenographer who took and trmscribed it. 
and there is no suggestion that the record thereof was not full and 
entirely accurate. As to whether this will apply when the witnew is 
temporarily absent. quore. Settee v. Electric Ru., 440. 

10. Evidence-Release-FI-aud-Trials-Qz~esti0n.r for Jury.-Where a re- 
lease is set up  as a defense to an action to recover damages for a per- 
sonal injury, it  is properly admissible a s  evidence when its execution 
is  shown, and when the question of fraud in its procurement is relied 
upon by the plaintiff i t  is for the jury to determine. Ibid. 

11. Evidence-Fraud-11zducemerzt-~4ppeaH and Error.--Fraud in the pro- 
curment of a release, relied upon as a defense in an action to recorer 
damages for a personal injury, must have induced the execution of 
the release, or it mill be harmless, and insufficient to invalidate it. 
Ibid. 

12. Evidence-Depositio"rz.8-Exhibits, Detached-Proof.-While it is  cus- 
tomary, and the better practice, to attach to a deposition a paper- 
writing therein referred to, or, if there a re  more than one deposition. 
to attach i t  to one and identify i t  by reference in the others. and in 
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case the writing is  a matter of record or in the custody of the court. 
over which the parties have no control, to attach an exemplified copy, 
it is not required by our statute that the writing be so attached, and 
when this has not been done, the fact of identity may be proved as  
any other fact in evidence. I n  re  Clodfclter's Wil l ,  518. 

13. Sanze-TVil2s.-Depositions mere taken in proceedings to caveat a will. 
referring to a paper-writing which was not attached. Held, compe- 
tent for the commissioner to identify the paper-writing as  a part of 
the deposition. Ibid. 

14.  Evide~zce-Compronzise-Deniu78.-In an action to careat a r i l l  a cave- 
ator, a witness in his own behalf, testified that the propounder and 
devisee had acknowledged that the writing set up as a valid m-ill 
mas not genuine, and offered to compromise the matter. Held, compe- 
tent for the propounder to deny this statement and testify to the full 
conversation he had had with the caveator relating to the subject- 
matter, and say that  the offer to compromise came from the caveator. 
Ibid. 

13. Evide~zce-Sonszcit.-The rule being that upon defendant's motion to 
nonsuit the evidence will be regarded in the light most favorable to 
the plaintiff. where there is sufficient eridence. though conflicting. to 
sustain his contentfon the motion will be denied without considering 
the evidence of the defendant in his own favor. Cone v. FIT?& Croz(.ers 
Ass??., 530. 

16. Evidence-Denbzirrer-Trials-No??sziit.-In an action to recover dam- 
ages for the breach of a contract, there was evidence tending to s h o ~  
that the plaintiff purchased certain lands from defendant, giring 
mortgage to secure balance of purchase price. sold certain interests to 
other parties, and finding that  he could not pay the balance of the 
purchase price, the defendant agreed with the plaintiff to convey the 
land to another purchaser and repay the plaintiff the amount he had 
already paid, to wit, $100, less $2 ~vhich the plaintiff had received 
from the purchasers of his interest. There was evidence per contra 
by the same witness, and it  is held that defendant's demurrer thereto 
was properly overruled. Barnctt v. Smit72, 535. 

17.  Eaid~nce-Tlritnesses-Jicdien1 Emperts-Tcxt-books-Appeal and Er-  
rol-.-Where the plaintiff contends that he was suffering with locomo- 
tor ataxia as  a result of an injury he alleged was negligently inflicted 
upon him by the defendant, and defendant's medical expert witnesses 
have testified that  locomotor ataxia could not result from a wound or 
personal injury. the testimony of one of these witnesses, brought ont 
on cross-examination, that certain authors in their works on the sub- 
ject stated it  could so result, is substantive testimony of the opinion 
of such authors introduced without their oath and without subjecting 
them to cross-examination, and is reversible error. Tilghman v. R. R., 
651. 

18. Same-Inzpeaching Evidence.-While it  is competent, under certain cir- 
cumstances, to  impeach the testimony of a medical expert witness b~ 
asking him, on cross-examination, whether text-books from which he 
informed himself had not given contrary opinion to his own, this does 
not apply where the witness has not referred to the text-books on his 
direct examination, and the context is brought out a s  substantive 
evidence and is not confined by the court to the purpose of impeach- 
meat. Ibid. 
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EVIDEKCE-Contint&. 
19. Trials-Ez;idel?ce-Conjecture-Questions for Juru.--Evidence, to be 

sufficient to justify the submission of a n  issue to the jury, must show 
more than a mere possibility of the alleged fact, or raise more than a 
mere conjecture. Campbell u. Everkart, 139 N. 0., 516, cited and ap- 
plied. Campbell 0. Powev Co., 768. 

20. Evidegzce-&laps-Trials.--k map may be used by a witness for the pur- 
pose of explaining his evidence, and upon a criminal trial for a will- 
ful burning of witness's stable and barn, i t  is held competent for the  
witness to use a map for the purpose of showing the relative position 
of his house and outbuildings and the home of the defendants, when 
relevant to the inquiry, AS'. v. White, 785. 

21. Evidence-Homicide-Bloodhounds-Corroboration.-Where the testi- 
mony on a trial for a homicide tends to show a murder had been com- 
mitted, and that a bloodhound had been put upon the well-guarded 
human tracks a t  the place, which thereby trailed the defendants and 
identified them. and that the dog n7as of pure blood, had been trained 
for such purpose, and the action of the bloodhound is corroborative 
of the competent dying declaration of the deceased that the defend- 
ants had killed him, i t  is competent, and the question a s  to whether 
the trail was properly followed is one for the jury. S. 1;. Wiggins, 813. 

22. Evidence-Mental Conditiolz-N0nemperts.-A person's mental condition 
may be shown by a nonexpert. Pattoll v. Lumber Co., 837. 

EXCEPTIOXS. See Appeal and Error. 8, 19, 47. 

EXCUSABLE KEGLECT. See Judgments, 10. 11, 15. 

EXEOUTION. See Deeds and Conveyances, 7, 9. 
1. Execution-Emecution Against Person.--An execution against the per- 

son can issue only when the facts alleged entitling the plaintiff 
thereto have been passed upon and entered into the judgment. Doyle 
v. Bush, 10. 

2. Emecution-Executiolz Against Person-Statz~tes.-Under Revisal 1905, 
see. 626, providing that an execution may issue against the person if 
the action be one in which the defendant might have been arrested. 
and see. 727, suhsec. 1, providing that a defendant may be arrested 
when the action is for wrongfully taking, detaining, or converting 
personal property, where defendant cotenant of a race horse con- 
verted i t  by selling the horse while in his (defendant's) possession. 
such defendant was subject to execution against the person. I b i d .  

E'XECUTIVE. See Requisition, 1. 

EXECUTORS AND BDMINISTRATORS. See Deeds and Conveyances. 16. 29. 

EXHIBITS. See Evidence, 12. 

EXPERTS. See Trials, 9. 

EXPRESS. See Carriers of Goods, 10, 11. 

EXPRESSION OF OPINIOK. See Corporations, 5 ; Negligence, 2 

FACTS ASSUMED. See Issues, 5. 
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FALSE IMPRISONMENT. 
Fulse Inzpriso?zment-P~1?,itive Dunzayes-T?.ials-Bvidfnce-Questions for 

Jury.--In a n  action to recover damages for arrest and false imprison- 
ment, evidence tending to show that the several defendants, among 
them being the chief of police of the town and a constable of the 
township, arrested the plaintiff, a minor. without warrant, carried 
him through the streets and locked him in the guardhouse for several 
hours, and then released him without preferring a charge, is sufficient 
for the consideration of the jury upon the question of punitive dam- 
ages. Beam ?;. Puller, 770. 

FALSE PRETESSE. See Criminal Lam-, 3, 3. 

FALSE REPRESESTATIONS. See Marriage and Dirorce, 1 ;  Insurance. 10. 

FELLOW-SERT-ANT ACT. See Contracts, 17;  Master and Serrant. 10. 

FESCES. See Stock Lam, 1. 

FERTILIZERS. 
Fertilizers-Ilrferior Quality-Dnmages to Crops-Contracts.-The rule 

of evidence laid down on the farmer appeal of this case, relating to 
damages to crops, etc., alleged to have been received because of the 
use of inferior fertilizer, is sustained on this rehearing, with sug- 
gestion that  those in the fertilizer trade may protect themselves from 
the hazards in respect to the loss of crops by express provisions in 
their contracts of sale. See 8, c., 168, S. C., 507. Carter v. McGill, 
775. 

FIDUCIARIES. See Corporations, 11. 

FIKDISGS. See Appeal and Error, 8, 13 ;  Judgments, 13. 

FINES. See Pardon, 1. 

FIRES. See Criminal Law, 1. 

FISH ASD OYSTERS. 
Pis71 ccud Ousters-Unsafe Condition-h-notoledge-Duty of Packer-Neg- 

7ige?ice-Evidence-Qu~stiolzs for Jury-Trials-Where the packer of 
salt fish puts this article of food on the market' for  sale in a dangerous 
condition, it  is  its duty to protect the public from the consequences 
thereof, when it should have known the danger from the circnm- 
stances or is afterwards informed thereof; and where the retail 
dealer has sold the plaintiff's intestate fish from a shipment from the 
packer. which had theretofore made its customers in several localities 
sick, resulting in the death of one of them, of which the packer had 
been informed. and there is  further evidence that there was a delay 
hy the defendant in cleaning and packing the fish for thirty-six hours 
after they were placed on the wharf in the month of September, and 
that except for  the unreasonable delay of the defendant (packer),  in 
notifying the retailer by telegram or otherwise, the intestate's death 
might not have resulted, the defendant is liable for negligence. TT7ard 
v. #en-Food Go., 33. 

FISHING. See Navigable Waters, 1. 
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FIXTTJRES. Src Mortgages, 2. 
Fixtures, Trctdf-Landlord and Trnant-Lcascs-Liens.-Wherc a written 

leas(. of lands permits the lesscc to erect ponltry hon%s and inside 
poultry fences thereon, and to remove thc same a t  the expiration of 
the Irasc', the lease is not rrstrictive. but in recognition of the lessee's 
right to remove the designated impro7-ements as  trade fixtures, 
whether. put thcrcon and removed by the lessee, his srtb lessee, or b r  
one with his approval or undrr his direction ; and an ordcr r~s t ra in ing  
to the hearing the rernoml of such fixtnrcs &fore tlir expiration of 
the lease is imgrovidentlg granted. Xtamga v. Cool('?/. 01 N. (3.. 316. 
where a lien is given h~ the, coutract of lease, cited and distinguishctl. 
Caarscu v. Orton, 375. 

FORECLOSUILI~C. Src Mortgages, 3. 

FORFEITURES. See Inloxicatilly Liqnors, 1. 

FORMER CONVICTION. Sre Crinlinal Lam, 9. 

FOltNICArL"ION AND A1)TJLTERP 
1. b'ornication and Adi1Iter~~-'l'r~ia7~-Evidenc~'-Q~testions for Jn1.9/.-- 

The evidence upon this trial for fornicatioii and adultery, among 
other things, a s  to  the relation of the inan to his rodefradant, his con- 
duct with reference to hcr, his frequent visits to her honsc. day and 
night, etc., is snflicient to sustain a conviction. S. 0. Morsc, 777. 

2. Fornicatio.il, and ~4d1~ltcr~~-~1~idcnrf-Cha?-~ctcr-Iw.~t1'~rction-T1~iu7s 
-AppraZ and Ewm..-A drfendant upon trial for a crime hns the 
&ht to ofl'cr rvidence of his general good character and have it  con- 
siderrd by the jury as  snhstaiitive evidence, and it  is rerf~rsiblc error 
for the trial judge to rcfnsr a rcqilestcd prarer for instrnction to that  
rffrct upon snch evidence. Ib id .  

FRATERNAT, ORDERS. See I n s ~ ~ m n c e ,  1, 5, 6. 

PltATERNAL SOCIETIES. Sce Removal of Causes, 1. 

FRAUD. See Contracts, I, 18 ; nccds and Conveyances, 9, 51 ; Pleadings. 5 : 
Reformation of Instruments. 1 ; Instrnctiolls, 3, 4 ;  Corporations. 13 ; 
Trials, 5 ; Evidence, 10, 11 ; Appeal and Error, 32 ; Liens, 1 : Vendor and 
Pnrchaser, 1 1 .  

FREIGHT TRAINS. Sre Carrirrs of Passengcrs, 13, 14. 

FUTURES. See Contracts, 5 ; Judgments, 12. 

GRANTS. See Navigable Waters, 1. 

GTJARANrI'Y. Svc Corporations, 14. 20. 

HABEAS CORPUS. Sc~x Rcqnisition, 1. 

HARMLESS ERROR. S w  Instractions, 8 ; Insurance. 10. 

HEARING. See Injunction, 3. 

HEARSAY. See Evidence. 4, 5, 6. 

IIEIRS. See Deeds and Conveyances. 28. 
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J IEIRS A T  TAW. See Mortgages, 4. 

IIIGHWAYS. 

Hig7iw~.tc?/s-0sr b?j P~~hlic-I ' (~~~t%issioc O J ~ u v a ~ t ( ' ~ ~ - I ~ ~ ~ r d ~ ~ t  of Proof.- In 
ejcctmcsnt to recover land (4xirnetl by defendant town a s  a puhlic wiry, 
where there was  evitlrnce that  people had been in the habit of lihing 
the  street ,  t h e  burden w a s  on plaintiff to sho\~-  tlitlt illcll uscr wah per- 
missive. Whiff v. Edm~tort, 21 

1IOLOQRBPI-I \VIT,I,S. See Wills, 3, 18. 

IIOMlCSTICAI). See T~irnitatiati~ of Actions, 4. 

IIOMICIDE. See Witncssts, 2 ; El idencc, 21. 
1. I lomic~idc-I?~diot~iz~~~~t-Lf ' s~s  Offcnsc--Ala11(~~- F~~ssio+C'oolirr!j ! P ~ I I L ( '  

-~lInnslai~ghto-.- -Mans la~~gh tc r  i s  t l i ~  imlawful killing of il I m m n ~ ~  
being without malice, ;mtl may otc111- in in s t a i~c t~s  where the  Icilling 
has  hecn doiic by rcnson of sntld(~n anger :rronsc~cl by provocation 
whirl1 t h e  l i ~ w  deems atleq~iirte ai~cl s i ~ f i c i e i ~ t  t o  tlihplace m:llicc, allc1 
rommitted so sooil a f t c r  the prorocation that  ;L snfficirnt time has  t ~ o t  
e1;lpsed fo r  passion to slrhsidc and reason retiirn to the accused. 8. 
?I. dlcrricli, 788. 

2. Snrizr-7'ritrl.~-~Ii1ttt(~1~~s of La I(.---Qtcc'ntiotts fo r  Juqj.-IJpon the t r ia l  
for  a homicide, thc. l m g t h  of t ime a f t c r  t h r  provocation hefow the  
killing ntwhs:Lry to r (~d~ic( ,  t h ~  offense to ma~~slamighter is a mat ter  
of Iaw for  tllc c o ~ ~ r t s ,  i ~ n d  only the e.iistrnc.e o r  nont-&tcnce of t l l t  
facts controlling i t s  ;~pplication i l k  a given c a w  is for the jnry. I b i d .  

3. Iio?rl icidc-l/ln?islnt~cjhtr,r-bhidc t ~ ~ c - Z r ~ s t ? ~ ~ ~ c + t ~ o ~ t , ~ - . l  p1v 02  a l ~ d  El-rot - 
Rlol~~tc's-1Jpoi1 ;L t r h l  for rnllrtlrr a venlict for  ;L less grade trf c+rirvc 
is permitted. and w h r r r  tlrc indictmrnt is  for mmirdw, ;tnd ihere  arcb 
facts in evitlt~iicc tending to rrthrcc the carinlc to i n ; ~ ~ ~ h l , ~ u g h t ( ~ r ,  it i s  
rcversihltx txrror fo r  the trial  jndgc lrot to submit thi5 ph:h:l~ to t l ~ c  
jury, nntlcr :I lkropcr ch:rrge, thongh not rcqnested by the clrfrndant 
l o  rlo so, :lnd i ~ l t l i ~ l i g h  h r  hnc offcrrd to whmit to a verdict of miirrlcr 
in the second degrcc, which h:rs Iwcw rt~fuscrl. Revisal, s c ~ .  535. I bid. 

4. IIonticitlf-- Wuns1nmrjhtcr.- ;G?)idcncf.-lipon this tr ial  for  :I Iwmitidc 
thc'rc \%as cx\itlc~lce tclndiirg to show that  the prisol~c~r,  ;I l a d ,  c w h  sit- 
t ing i n  :I "coca cwl,i plnirt." with the permission of the propie tors ,  
which WLS diridetl rnidw:~y by a parti t ion with c20mmunicatirrg door, 
mhpn t h r  tlwcircc~l. a finr \pc\rinlen of physiml manhood, and rill cln- 
l)loyce, ciuncl ill, commri~c.etl an a l t c r c a t i o ~ ~  over a hitc'lriilg rein, chovc~tF 
t h r  dcfmtlant from ;I hox on which Ire w r s  i i t t ing n ~ l d  struck him 
twicze ; that  clcf(wtlin~t r;ln into t h e  h;~clr room, rc~turiiecl for h is  hat ,  
;rnd ag:rii~ r c t i ~ n r t d  with a glr~r lr(. had horrowr~l  to shoot birds wilh, 
loaded with So .  6 shot, the11 c ~ l r s c ~ l  thv decmsc'tl :111tl \hot i111d k i l l ~ d  
him. T h r r t ~  n;rs testimony t h a t  thc clcfondant rctl~rlrcd n i t h  tlrv a im 
"in no i in~e."  ;11lt1 again, from one to two o r  thrct. r r ~ i n ~ ~ t c ~ s .  tlrr n i t -  
nesscs 1101 1)cing tl~kfinite in  their  itntc~mc~11Cs Ilcld, rvirlcnc2cx hnffir.it~111 
t o  be s ~ ~ h n ~ i t  tctl to Ilrc jnrg 11pon tlre qnost iou of thrs offcnsc~ of IIMII- 
slanghtcr. Ibid. 
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IIOMICIDE- Con tinitfd. 
the judge to the jury, nliieh rendered a verdict of guilty of mnrtler in 
the first degree. Hcld, the error of the conrt was not cnred by the 
verdict, and mas reversible error. Ihid. 

6. Honzicidc-Identificntiow-Bvidtnce-Corpus Dc1rcti.-Where 1111011 tlie 
trial for murder there is sufficient evidence that it was committed 
s t  a certain place on a coimtry road about 7 :20 a. ni. of n certain day. 
and the defense is failure of identification, testimony offered on be- 
half of the defendants that t ~ v o  other men were seen a t  the plnce the 
evening before, without direct evidence connecting them with the 
corpus dclecti, is inadmissible. S. v. Wiggins, 513. 

7. Honzicide-Evidc??ce-I?npeachmcnt-Accusation.-d rp?stion nslred a 
State's witness, on cross-examination, for  the purpose of impeach- 
melit, if he had not been accused of stealing a hog from a certilin per- 
son, and not whether he had been convicted thereof, is foreign to the 
issue, and properly excluded. Ib id .  

8. Ifornicidc-Evidence-D~ding Declarations.-TVllere upon a trial for a 
homicide there is evidence that  the deceased was shot nt 7 :20 a. m. 
and when found stated there was no use for a doctor, for he wonld 
die, and idrntified the prisoner, then coming np, as  the inan who lind 
shot him, and it  appears that he died from the \vonnd the e ~ e u i n g  
of the same day, the declarations of the deceased nre competent as  
dying declarations. Ibid. 

9. H o n z i c i d e - I d e n t i f i c a t i o n - V e r d i c t - l n s t  of &f?ll'dc?- 
i3tatwtcs.-Where there is  evidence that n murder in the first degree 
has been committed, and the prisoner on trial relies only upon proving 
a n  alibi as hicr defense, the verdict will be considered iu connection with 
the charge of tlie conrt, nnd where the court has properly instructed 
the jury to find the prisoner guilty either of murder in the first degree 
or not guilty, n verdict of guilty necesqarily fixes the offense as  in the 
first degree. and i4 a s~fficient compliance with the statute. Revisnl, 
see. 3271. Ibid. 

HITSHAN'D AND WIFE. See Deeds and Conveyances, 36: Trusts, 4 ;  JIort- 
gages, 4. 

Husband and Wifc-Wedloclc-C~~ildren-Legitin~/-Prcs~lmpfion-E?~i- 
dence-Rebuttal.-The law presumrs the legitimacy of a child born in 
lawful wedlocl~ thong11 within a short period of time after marringr : 
Imt the presumption may be rebutted by facts and circun~stances 
which show that the 1111sband could not have been the father of t h ~  
child, such as  impotency or thnt he could not ha\-e had access to his 
wife. West v. R~dmond,  742. 

IDESTIFICATIOS. See Homicde, 6, 0. 

IMPEACHMENT. See Homicide, 7. 

IMPLICA1'IO?r'. See Statutes, 11. 

IXPOUSDIR'G. 8 ~ e  Municipal Corporations, 3. 

TJIPROVEMENTS. See T'endor and Purchaser, G .  

IXDEAINITP. See Contmcts, 4. 

TSDEPESDEST COKTRACTORS. See Master and Servant, 8 ;  Contmcti, 
13, 15, 16 ; Segligence. 6. 
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INDICTMEST. See C o ~ u ~ t y  Commissioners, 1, 2 ;  Homicide, 1 ;  Intoxicating 
Liquors, 9, 10;  Criminal Law, 5,  6. 

Indictrnertt-Intoxicating Liqtcors-Persons U~7i1cow1z.-A charge in a bill 
of indictment for violating chapter 07, see. 1. Laws 1915, that  the de- 
fendant brought into the State intoxicating liquors in a quantity or 
quantities greater than one quart, etc., "for the purpose of delivery 
to persons whose names a re  to the jurors nnknown" is not rendered 
insufficient because the names of the persons, to whom liquor was 
charged to hare been delivered, were unknown to the jurors or not 
specified in the bill. S. v. Little, 805. 

INDORSERS. See Corporations, 10. 

INFANTS. See Parties, 78. 
I~zfants-E'+?zarccipntion, What Gonstitzites.-That a child is allowed to 

l i re  away from his parents and receive his wages for work, and gays 
his expenses therefrom, does not constitute an emancipation, in the 
absence of a manifest intention of the parent to rclease his authority 
and control. Daniel v. R. IZ., 23. 

IN FORMA PBUPERIS. See Appeal and Error, 30. 

INJUNCTIOS. See Usnrg, 2, 3 ;  N~micipal Corporatiom, 0 ; Drainirge Dis- 
tricts, 1. 

1 .  In jzinctio)c-Jf unicipal Cor~~ovut ions-Pith aiid Tozo?~s-Sciof~~-o!/(~- 
Ob~trz~~tio~i-Sui8a~l~e-Eq11it!j.-The remedy of a town againqt the 
owner of a lot obstructing its drainage ditch where i t  crosses a POP- 

tion thereof may either be by indirtment or a suit to enjoin its con- 
tinued obstruction, without recourse to the former remedy. Rope?' o. 
T,~arl/, 35. 

2. In j u t / c t i o ? ~ - . W o r t g a g e s - F o r ( > c l o . 9 t ~ r e - o i t - e  Action.--Where a 
mortgagee brings suit to foreclose his mortgage he has the right to 
take a roluntary nonsuit; and where this is done without exception, 
and the defendant in that suit brings suit to obtain a perpetual in- 
junction against the foreclosure for alleged usury, and foreclosnrc is 
not asked by the defendant in the present snit, the defendant may not 
be regarded as  seeking the aid of the court by legal ~)roceetlings to 
foreclose and hare  hi^ rights adjusted, a s  in contiriuation of the 
former action. Oorefj 21. Hooker, 229. 

3. In jvnrtion, I'erpet~ral-Finu7 Hcarinq-Questio.1~~ for Jur~~-l~'it1(7ir!gs 
b ? ~  Cozw-SppmT and Error.--At the final hearing of a snit to ob- 
tain a perpetual injnnction the jury alone are  to pnqs upon the issnec: 
of fact presented by the pleadings and evidence: and where the trial 
j~tdge makes further findings upon the evidence than contained in or 
embraced by the izsues answer~d  by the jury, they will he disregarded 
on appeal, and a clause in the judgment reserving to the appellant the 
right to hare  rccalled or reviewed "this p e r p ~ t ~ i a l  injunctioil" does 
not relieve the error. Pouxr Po. v. Power P o ,  248. 

IXXOCEST PARTIES. See Intoxicating Liquors, 2. 

ISQIJIRY. See Instrnctions, 10. 

INSPECTION. See Carriers of Goods, 3, 6 :  Coutracts, 16. 

INSOLVESCY. See Corporations, 11. 



INDEX. 

ISSTItTJCTIONS. S r r  A p p ~ a l  i ~ n d  Error, 3, 6. 33 ; Cnrric.rs of Gootls, 2 ; 
I k r d s  and Conve.y;~i~t~es, 8. 22 ; ('arrieri of I';~\wngers. 10. 14  : C'oqroril- 
tions, 5 ;  Neg.lige~~cc~, 1. 2 :  Trials, 3, 5 ;  Courts. 3 : lhilroads. 10,  1 7 :  l i  
smles, 4 ;  Master and Scrrant,  7 :  Partitions, 1 : 1)aninges. 3 ; Uontnrc6ts. 
1 G ;  Liens, 2 ; Equity. 7 : Fornication :tnd Atlnltery, 2 : Stvlnctiou, 1 ; 
Criminal Law, 1 ; Ilumicidc, 3, 9 ; Witnesses, 2 : ('on~nic'rce. 1. 

1. Ircstructions, I r~~p~opo-Appfu l  crttd Ewor -Ol)jwtion to tile charge 
in this cuse that i t  w t s  uuj~itlicGal, prejndic+ll to the a p ~ r l l i ~ n t ' s  rightu. 
and, in ebect, tv)ert2ed the jnrg to find i~dvt~rselg to him. is ~1it11o11t 
merit, i t  a1)1~earirig further t h t  t l ~ r  jutlac miry prolwrly 11:rvc' ch;rrwd 
the jnrg to find adversely to the appell;~ut upcm the eridrncr, if tht'y 
should believe it. Ropw 1'. Lcnr?~, 3.5. 

2. Tttntrurfions-Rnilrouds-F:f~sc~n~c~tts-ilis of T).'IIIJ-- 11)p('c~T  IN^ Ev-  
,or.-Wlirre a railroad company seeks to cnjoili the interfibri~~lcc~ of 
Ihr  ilefmdant with the conduct of its hlisiness, mising the ql~rstion 
of plaintiff's abandonment of its right of way undcr the terms of its 
clecvl, i t  is rrvrrsihla error for the trial jutdgc to instruct the jury that 
the company coultl hitw acquired but one right of mny nndrr its deed. 
and thnt the law presumed that it acted thertwnrlcr. there bcing 110 

cvide11c.e to the contrary, when such in\trulction l ~ i ~ ~ e s  out of COII- 

sidrration t h r  evidence fhxt whilr the plaintiff had cah;rng-rd its main 
line of roxd, it  was still uusing the 7ocu.s i n  quo for its legitimatr rail 
road ~lrrpoic~s, ant1 hnd a right to  acquire other lands for the p111~osr 
of its main linc. R. R. 7,. McCuirc, 277. 

3. Instructioms-Erran(~ot1.9 !?I Pfl~t--Go?1stricc~1-13ilZ.~ und Totc's-Pmud 
-4ppfwl and Error.-The correcdncss of :r charge by the jndge to 
the jnry. free from objection a s  n whole. is  not affwtcd hy the fxct 
thnt :I portion therrof. srp;rmtely consitlcred, is crroncwns; nud where 
t11cxrc is allegation and eviilrncae that n not c surd on has been proenrrd 
1)y fmmid, :Inti the plaintiff is the holdrr by irrdorscm~rnt, itr~il the judge 
in efTcct charges the jury thnt the hllrtlen was iipon the plaintiff' to 
prow tlint the instnunent was complete :~nrl regular npou its fact.: 
that h r  heramc lha holdm heforc niatnrity without notice of the ill- 
firmitg, in good faith for valm~c.; that the instrmumtwt was in fact 
rc1gul:tr up011 its face, etc., the instruction will not he held a s  erroneous 
Ircwtuir a detached portion thereof swmcd to put the 1)nrdrn upon 
the dcfmrlanl. Cori~mn a Rinitk, 369. 

4. Inhtrt~rtions R ~ ~ q u r s t c d  I 'Iv~Ic^~.s-R~~~s and Note.9-Frawd-E~~if lf?fcr .  
--In an action n p m  n note hy ;In indorsee, where fmmirl in its pro- 
iwrrmrnt is allcgetl. wit11 eviilencc~ tmding to support the nllegation. 
it is not error for  the trial jnclgr to rclfnw to give special instnuctions 
correct in th r  abstract :IS to the circ*nmstnncrs a i ~ d  7 ) O l l ~  fidrs of phin- 
tiff's purclr;lic., thc~ rrrdibilitg of the cridence, rtc.. when s i~ch were 
silhst;nltiallg cm1)odicd in the genc.r:~l charge; :lnil i t  is  IfrTd, the in- 
stmctions nskcvl in thiq c:rsc were not prowr, there hcing no c~ridrncr 
that  p1,l:rintiff' purchased nntlrr i11c.h circmm\tanccs as  ~ v o ~ l l d  imydirdlg 
give him noticc of the. infirmity. it :~pl)e:rr i~~g from thr  cridcnc2e t h ; ~ l  
he had no actuial noticc t l~rrrof .  Ihid. 

2. It~structto?t.c -Erro~tcous ii? Part--Appcui rrwd Error.-Where a ch:~rgt.. 
construed :is 21 whole. is con-ect, it will uot he nffected by the fact 
th:tt n pait tl~crcwf. lulten dihjoint~dly, is ( l n . o ~ ~ e o ~ %  Heil7~1?1(7 1 . .  

HIIT i7cv/, 376. 



6. lrr.\trric.tioits-Rc/j,rrt'stcJd I'iv!/cw--\Vhen a req~~ested ii~strnction is 
~ubstilnti:llly gi\-en in the general c.11argr. withont wralx~ning its force, 
this is suficicr~t. Cutrl Co. 1;. li'win, 645. 

7. BurntJ-Appttrl crnd 1irror.-Wl~rn :I charge by the court to the jury is 
correct, c o ~ l a t r ~ ~ r i l  :IS n whole, apparcnt crror in fr:rgmentary parts 
thclreof, taken d i s ~ ~ ~ n i ~ ~ ~ c t r d l y .  i h  1101 r~vcrsible error; a l ~ d  when i l  

particn1:lr phase of t l ~ e  coiitroversy hits bee11 o~nitted from tlw gmeral 
charge, exwptitm must have been tnlreu npon tht. reftis:~l of :t proper 
prayer corrr i r~g this phase before it  will be coilr~idered 011 :~pp~:tl .  Ibid. 

H Iwstt uctio~is Rcqricsted-Urncral (Vrnrye-4ppeaZ arrd Error-llarwi ltss 
E:rmr-Trials.-An c,rroneous prayer for iu\trnct ion :I slied by ZIP- 
pellant, and snb~ic~ntially give11 by thc jt??ge in his gc.neml charge, i i  
harmless error. No?jelt]/ Co. 11. Moore, 703. 

!). I ~ . s t ? . t ~ c ' t i o ? r s - R r ) ~ ~ ~ n r I ~ . ~  of Court-Appcccl t i ~ r c 7  I~~.,r.o?--Tritcls.-Wl~cre 
the trial jndgcb ren~arlcs in his charge to Iht. jury that he did not 
rc~call any evidence hraring upon a cert:~ii~ phascl of thr  ctontrovrrsy, 
but they wrre the hole j~iclges of mr11;lt the n-itneshrs said and must 
lw gl~ided by their own recollection, thc defmd;~ni mnnot be prejn- 
diced thereby. Ibid. 

10. Instruction8-illattm Rc,7it'd oi1-lnr/?ii1-!1.-\7~11erc the ~~lr:ldings, mi -  
rlmce, :md the i s s n ~  te~~deret l  by the insurcbr fo avoid payment of :I 

life insurance policy for false rc~prescilt:rtiis prescwt 1,111 onri mntler, 
it is not crror for the trial jndgr, ill his charge, to confine the con- 
sideration of the jury to it. Ibid. 

INSTRIJC'TIONS REQUESTEll. See Appeal :mil Error. 4. 

INSURANCE. See Appettl : ~ n d  Ii>rror, 10, 11 ; ( 'o~~t rwts .  1 ; Evi~lmce. 2 ; Sn11- 
rogation, 1 ; ('ontmcts, 11. 

1. IFIS i~ru??tu>-Pra t w i a l  Ord~rs-rSi?~its Wit11 ;I? J-rcr r-r7n7id Pro~risions- 
rStatfdt~s.-I'roviuior~s of the constitntiou nud by-l:r\rs of a fraternal 
order of i n s ~ ~ m n c e ,  that suits shall not he brongl~t or maintained 
for any cauw or  clirim arising ont of the hcnefit cc~rtificatc~ of n mrm- 
br r  ui~less within one y w r  from the timr the right of action : ~ c e r n ~ s ,  
arc. valid. :rud not cwttr:wy lo Revisal, see. 480!). P~IILIIG o. M?j.stic~ 
Circ.1~. 301. 

3, 1 n . w ~  u n c ~ .  Lifc - 1)ccrtlr 71y Rzr crrf io~t -- Policrl - 1 9 1  tcv-prctatiow. - 
Whether stated in n policy of life insnrar~ce w c ~ l  tm or not, the policy 
itself dotw not coi~tt~nlpl:rtc the risk of low against the tienth of thc. 
in\nrcd ndministrretl 1)s thc law as  the pnnishmnlt far  the commissitm 
of a capital fvlong, for snch inatmity thcwof would h r  in conscvlnence 



INSTTRANCE--Corr tin~tcd. 

of a n  act ill contrarention of sound principles of publics policy a s  wc,ll 
a s  good morals. Amrl1oroccg7r 11. IMH. CO., 353. 

4. Snrnc-No~contcstablc f'lrcusr--?'lie noncontest:rble clause in a policy 
of life inmrailce rc.fcrs to the coutract entered upon in accordance 
with its tc~rrris, and n l i c r ~  tho inbilred has been put tu death illidel- 
seritrnce of tlic law the insurer may plead this in deferisr of payrne~rt, 
notwithstanding tlir noncontestahle clanscb. Ibid. 

5.  Ir ia t~rn??rc--Fmto~~nl  Ordcrs-Eestricatcd I f c  ~trfifiotnrit s.-A fra trrnal 
assessrneilt bcmdil aswciation having a rcyrescntative form of gov- 
er111ne11t may, by its coiitritet and const l t~~t ion c+ontinc the bmefic5arics 
to  certain blood relatives, wify, ilfianced wife, persons dependent 
I I ~ ~ I I  the memhrr, rtc., in c*onforrnity with the la\\s of the State 
wherein it has its head organization : and wlierc~ such beneficiary 
hues up011 ir policy, rlaiming irs the wife of t h r  deceased member, and 
it appears that in fact the marriage was bigamous, she mag not re- 
(.over, lhor~gh the ccrtificatc stiatps she was his wife. Appk~hfltrrr? v. 
Co~?an,o.riul 'I'ravclers, 433. 

6. Nan~c-TI7i/c-Bignwi~-E?~idcnr.r-Quc.stio~rs of L a ~ ~ T ~ % a Z s . - - W h e l c  
the plaintiff srcks to  recover npon :I c2ertiiicate issrred by a fraternal 
asaessn~cnt benefit association as  tlic wife of the rlecrascd, and i t  21,- 
pcar5 that the marriagc ceremony was t w i c ~  pc>rformed, but at :I 

tinie when the dece:lsrd had :I lawfnl living wife, arid that  under the 
valid Iwms of the certificate she could not otherwise recover as  a 
bcnrfic~iary : IIcld. a rrc20vcry will bc denied a s  a matter of law. Ihid. 

7. I?tsu~-onco-E'l-ntc~l-~~crl Ori7~rs-lZcstrirti?~c Rtr?c~ficinrics-"Depmdc~rfs." 
--Where ;I c2ci.tificate of mernbcrship in ;I fraternal xssr\sment bcnc 
fit association confiiies the heneficiariex. ;imong others, to :I certain 
class of hlood relations. to t h r  wife :III(I to "ptmons dependent npon 
the memhrr," it rneans sneh p~rsot ls  2x8 a r e  lcgallg dependent and of 
the same class cjf~n.dcm qtncl-is a s  thc relationship already s t a t ~ d .  
aud mag not be c~teniled to include one claiming as a wife, hnt in 
fact by i~ biffamous marriage. I h i d .  

8. I?~.swrnwc, F1irr>-PoZiru Powtmet-Intr'nl -('hattcll iMortc/aps.-Wlirrr 
;I dealer in pii~nos insurts it11 the pianos in his building not to Y -  

cecd a stated :rmonnt, "whether rented. Imbed, loaned, or ou in\l:11I- 
ment," with provision that "in m r r  ;I purchaser docs not cxrrp ill- 

siiranc2c~ the lrolicy is cutended lo  ('over s11('1i piano," and one of thrw 
pi;~nos is dchtroyeil while in the ~)ossc~\ion of a 1mrch:tser ~untler a 
contract rfw,rrinq titlc in the rcntlor, anioiinti~~g, in rffect, to u mort- 
gage or  cont1ition;ll s:rlc,, thc rc'lationship bctmcm the vcwdor ;jntl 
pnrc'hnicr mill he rcgirrdcd :1s thnt of mortg:rgec and mortgagor: :mtl 
the law, loolririq to the, intent of tlip ~ ~ a r t i c s  :~iltl not to thc form or the 
policzy contra(+, will c20nstroe it to cover the intereht of the rnorg;lqsc 
in the pi:tno thus destrogc'rl. THS. Co. r .  I?( id, 51:3. 

9. Strm-Mortgaqor tr nd Mortgurjc c-Irrsurablc I?,  tcrr A /  Brchrogc~~ro~i-- 
Mortgngc.--1Cither the nlortgngee or t h r  mortgagor may insnrc his 
sepnmte interest in the mortgaged property for 11ii own solr t)enrfil ; 
and where the former has done so a t  his o ~ n  expcn~e,  witl1011t i n -  
posing any obligation on tlic mortgzrgor in that rc\pec.t, :rnd without 
rc,ference to  the latter's interrst. he may rollect the insnri1nc.e to the 
extent it  impairs the value of the mortgage secnrity ; and where the 
mortgagor has assnmrd the risk of lobs or danu~gc, iinclrr his colltr;~ct 
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of p~rrc.h:tw. the insnrckr, haring paid tllc loss, i b  snhrogatcvl to the 
rights of t l ~ t ~  n~urtgagc~c.: irud ;I nriting obtaincd by ilrc insnrthr from 
the morlg;tgc~c~ to that cfTc~$. aud assigning his inttlrest to the insnrcr, 
is valid ant1 wfnr(5hle. Ibid. 

10. 1usururrr.e. LiJr--1f'alsr Rcpwsen tu tions-V(~rdict-Ha1~~it1~~ss Error.- 
Whcre payment of ix policy of life insurance is resistcvl on the ground 
that the applicant made false a11d material represrnt;~tior~i as  to 
having n cert:~in d i s e a s ~  at the timc, :md thc~ jnry h a w  fonnd :ti: a 
fact that ;~lrplic:unt did not hare the diseasr then, the inqniry as  to 
w l ~ e t l ~ r r  <ht. knew she had it  becomes immaterial. I'avrislb v. Ins. 
Go., 757. 

11. Itzs?rralii c Luir ~-Criv~iirirl I,atr-l~~rtslnrc~rif (yo~npcrnic.s-Licf nsi- 
Stututf's.-A company organized in another State and having agents 
here for the pnrpost1 of selling sniall lots of land npon a certain cash 
payment. the balance payable in a tc'rrn of years. m-ith obligation on 
the part of thck company to set out ttnd c~r l t i r t~ te  figs thereon, with 
g~iarantcr  a s  to quantity of bushes thereon and price of figs a t  the 
rntl of the ptlriocl. a11c1 to convey the lttntl to  the pl~rcl~dser, or his 
heirs or assigns in the ewnt  of his death if the. ilefcrred paymmts 
are  promptly lnct by him or them nccordiug to his obligntions, filly 
within 111~ intent and mchaning of ollr stntntc's. Rexiwl. icc4. 480.7, 
:lnd the ammdatory acts of 1911 and 1913. being section 4805a, Greg 
ory's Supplcnle~~t. requiring that the company be licensed by the Tn- 
surance Comn~issioner wheu he is satisfied that the company is safe 
and ~olv(wt iml  has twnplied with the Ian-c. of this St:rte applicable, 
etc. AS'. P. Ayc ! I ,  831. 

12, Sanw-Policc Pocc~>~.s-Concmt rc'e-Co~~stit~rtiot~(~l Idair..-Wl~cre u for- 
eign corporation offers. through its a g w t  here, small lots cd laud for 
s:lle, oblig-i~tiug- itself to r n l t i r ~ ~ t r  the 1:rntls under stated t e r m ,  :rnd 
npon the full payment of the pnrcl~ase price.. in il~st:lllmrnts t111ring 
n term crf grilrs, to  nlake title to the ~ n r c h a s ~ r .  cltc.. the trans:lction 
cannot be regardwl 21s commerce. or affected by the Constitntion or 
Feclernl statntrs rrgnlating interstate commerce: :rnd onr statntrs 
requiring that  to  do I)nsiness here they be licenstvl arc  valid as  n 
proper police I-egnlntion. Revisal. wc. 4805. amended by T~im~s 1911, 
191.1, being section 480%. Gregory's Snpple~nent. Ibid. 

13. I n s ~ i r a n r * c - C o ~ 1 1 ~ t . ~ ~ l 1 r d i c i r r 7  Xoticr-Cri?~ivcr7 Ln?r-lnof~\.trwcnt Com- 
pruziras.-Thc Court, in this case. takes .indici:rl notice that by th r  
TJnit~d Stater cc>nsns Tatnall Connly, Crorgin, is the lzrrgrst county 
in that State, covering 1.100 sqnarr miles: that  much land can be 
found in that section of comparativc4y small value, a s  also the ser- 
vicrq to btl lrrrfonn~tl by the corporation. in conlparison with t h r  
price to be m i d  for the land: : ~ u d  that frmn the fnctq in this case, 
refusnl of the corporation to comply with the requirements of o m  
i tntntw l o  obtain licZcuse malies the tlrfrndant, i ts agent. gnilty of 
the offense chnrgril. Revisnl. sec 4805, a m e n d d  Iry T,nws 1911 ant1 
1913. (iregory's Sul>plement. src. 480%. Thid. 

TNTEST. See T ) ~ t ~ l s  and Conreywnces, T,. 7 :  19st;1tcs. 1. 

INrl'EREST. See Binnici~:~l  Corporations. 6: Deeds and Ctn~vcyances, 10;  
Jndgmrnts. 9 : Connty Comn~issio~nc~rs. 2 : Contrtrctu. 8. 

TN'l'ERPRETATIOK. S t c h  Wills. 4. 7 
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INTErLVENING CAUSE. Sre Itailroads, 11. 

INTOXICATION LIQTJOItS. See Attorneys, 2 ; Indictments, 1. 
1. Intoxicnf ing J~iclmrs -1i'ot-fc'itul'c's--2'olice Potcjcrs-Courts.-Chapter 

197, Public Laws 1915, requiring the police officer to take into his 
posic,ision and licep irny vessel, varriage, automobile, etc., nscd in 
conveying, c'once:rling, etca., spiritouq liquors, etc., and keep the same 
until the iiri~occl~cc or guilt of thc drfenrlant has heell determined, 
: ~ n d  upon c.onriction of a violalion of the prohibition lam, thc "dc- 
fendant sliall lobe all right, titlc, and interest in  the property so 
srized," is ;I vxlid excrcise of the police power of the State, which 
is left largely to thc discretion of thr  lawmaking body; and the an- 
thority of the courts cannot he involicd unlrss thrre is an nnneces- 
sary i n t e r f c r r i ~ c ~  with Ihr  rights of the citizen, or when there is no 
rcwsa~~ablc~ relation between the stiitiitc cnacted :1nd the end or pur- 
pose sought to h r  accompliihed. li'liiw~inr v. il'hon~as, 08. 

2. Namc -iCfortgcrgr s-Tnwocm f 1'nrtic.s. -Statutes providing for  forfcit- 
ures should hc strictly construed aud not extended beyond thc meulr- 
ing of thc words employed: and chapter 197, Puhlir Laws 1015, pro 
viding for u forfeiture of c2:rrriages, :rutomobil's, etc., used i11 conveying 
or conc*ealing intoxicating liquors in violation of our prohibition law, 
ctc., by i ts  express terms has refcrei~ce to the right, title, and interest 
of the persoil bo nsing them in violation of the law, am1 does not tx- 
tcnd to that of :I mortgrgee of a conreyallce who is a n  innocent party 
and in no wise connec'teil with thc offense c'harged. I h i d .  

3. Nutuce-Intc~rprc,tution of Rtatutrs.-The conatrnction of the first wc- 
ti011 of chapter 197, Publica T,ams 1915, providing for a forfeiture of 
the vc.hic*lr wherein iutoxicati~lg Iiqnors a re  convcycd or concealed, 
nrrtlrr the conditioili named, that thc Porfeitnrc. does not apply to 
thc nwrtgager of the vchiclr who is a party ini~oceiit of the offense, 
is not varicd hy the provisions of section 2, as  to the sale of the 
propclrty scized when no person is arrested, or those of scctiol~ 3, 
regarding thr  distribution of the proccwls of the sale. Ibid. 

4. ~rrto.ricatinq Liyt~ors-1 tndor a116 Purr'7casc1-Artion for Purrhasc 
Prw-Public I'olic,!/.-A nonresitleut stlllcr of il~tnxicnting liqllor 
who matlc the mle hnowing that  the liquor was to bc received hwr  
and sold in violation of our prohibition 1:lw cannot rccovcr thc pnr -  
chase price in the courts of this State. Pfcifr1- v. I k t h g  Go., 214. 

5. Ivtomic*nti+lg I,iq~rors-Rc~vvvc f,itArnsc--13ffcc.t.-A lirrnsc from thc 
Ul~ited Stntc's Iirtcrnal Revellue I)epnrtrncnt is uo protection to ollc 
violating our prohibition law. 1 1  is only a rcwipt showing that tltt- 
feirdant has paid thc taxes to thc Fctlt~r;ll Gorcrurnent. Ihid. 

6. I n t o ~ i c t r t i ~ ~ q  Liq~sors-AhcrifS's Iiic'c.wer.--I~~tc?lprttatio~s 01 Rtatutcs.- 
A license from the sheriff to sv11 intouicilting liclliors floes not ;Ill-  

thorize the. de l i~ery  thrreof for tlrr pnrpoie of sale when it cloci ]lot 
comply with thc rc.q~lirrrncnts of Rerisal, sesi. 2063, 2064, a l l ( ]  2Ofi(i. 
and snch liwnse is therefore void. I b ~ d .  

7. I~~toa ica t iug  I;ic[~~o?.--E'?~idr~ie(~ -Where the evidence oil the tri;rl POT 
violaling o iw  prohihitioil law is snffic>icmt for conriction, testimony 
of :L witnrss that  he had on two former owiisioii': f n ~ i i ~ d  h ~ g s  of empty 
jugs, etc., in a moods back of the tlefei~dant's tlwrlliiig ;~rrd wmr 
whiskey in the defenilant's pantry, nil1 be rec2rived as  a pregrrdl~t 
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INTOXICATING LIQUORS-Co.nti?~ued. 
circnrnstanw, though in itself i t  miry be insnfficicnt to conrict. AS. 1.. 

T'z~mer, 803. 

8. Irbtoaicatiny I~iquo~-s-Sfatufcs-Cor~stittitio~twl Law.--(:haper 97, L:~ws  
1913. see. 1, prohibiting the transportation of intoxicating liquors into 
Xorth Caroina, rxcept as  thrrein stated, in connrctim with thr. Webb- 
Kenyon Law, is a coilstitutional and valid enactment. S. v. Little, 805. 

9. 1)ltozicating /,iy 1rors-8tcrtr&tps-?'~c'o 0fSensc.s-lndictrrzc'nt-Coavir- 
tion.-Chapter 97, Laws 1915. sec. 1, creates two oft'rnses: the carr j  
ing or trai~sporting into the State for :111y person, etc., morcJ thi111 
one qnart of spiritnous liquor : in onc package or a t  one and (he sanlc, 
time, and trmsgorting any qnmtity where thc liquor for sncli person 
is contained in rnorr than one reccptade; and for a conviction of 
both of thrsc offenses i t  is necessary that each onc br chargrcl in thc 
indictment. Ihifl. 

10. Intoxicating Liqi~ot s-Statcctcs-Indictlrrel?t-Ez~itJc ncc-Vo-dic t. Ili- 
rccti~g-Co~crts.-Where a persou is charged with violnting rhapttcr 
97, sec. I .  Laws 1'315. in carrying into this Stair sjdritllolls liqnor for 
delivery to others in qnantitirs greater than one quart, ;iud it is 
shown that  he hird bought four quarts of whiskey in South Carolina 
and brought them into this State, one quart for himself and oue 
quart each for the other pi1rtic.q: Bcld, the offense chargccl in thc 
bill is not proveil, and thc trial court should direct a verdict of not 
g~~il t j r .  Ibi(7. 

INVESTJIEST COMPANIES. See Insnrance, 11, 13 

INVITATIOX IJIPIJED. Sre li:~ilroads, 14. 

"ISSUE." Scr Wills, l2 

ISSUES. Sec Pleadings, 1, 7: Railroads, 1 ;  Trials, 2 ;  I'uhlic Sales, 1 ;  Cor 
porations, 7, 12, 13 ; Courts, 7 ; Appcal and Error, 33 ; Eqnitg, 1 ; Judg- 
mmts, 19. 27: Receivers. 1 ;  Conflict of Laws, 1.  

1. Isstrts-VrwlicY, Dircctinq-Ceno-a1 N e w  7'r.icrl-Appfal and Errot-- 
fVorcrt's J1iscretion.-In :in action to rec.ovchr from a railroad comp:mg 
for damages to  plaintiff's crop and lands, allrged to have been C ~ I I S C ~  

hy the negligt>nce of thc  dcft~nc1:rnt in failing t o  kerp its culvclrts nntler 
its roadbed open. the trial judge erroneoasly instructed the jury to 
answrr the issne RP to whether the crops had hren injnred. "Yes," 
and owing to the connection between this and the other issues, Ihe 
Snprrmc Court grants a general new trial, as  a matter within its dix 
eretion. P w r y  v. R. E., 38. 

2. Issucs-Pol-m-Appeal and Error.-Issues which submit to thc jury all 
th r  essential matter.; or determinative facts in the controversy are 
held wfficient. thc form of the issues bcinq of little or no con7r- 
quence, as  they nflord each party a fair  chance to present his contcw 
tiori in the case. so f a r  as  it  is p~rtintmt. Polow Go. ?I. Power Co., 248 

3. I s s r ~ e . r - X e g Z i g ~ n c r - 1 Y a n t o . n n ~ ~ s . s - P l r ~  an 
articm against a railroad to recover damages for a personal injury, 
where thrrc. is no :~llegation or c+drnce that the act complained of 
was w:nttonly done, it is erroneoar, to defmdmt's prejudice, for  the 
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trinl judge to s u h i i t  a11 issue a s  lo n-hether tlie pli~intiff m s  injnrcbtl 
hy t 1 1 ~  (leftwlimt's wnnton negligencc~. He)td('i-sou n. R. R., 397. 

4. 8(1~17f'-I~.~tr.uetiolns-App~aZ and Error-Harn~lcss Arro?..-In an action 
for darn:~gc>s alleged to have heen caused by the dcfrndant's negli- 
qencc, where therc- is sufficient evidence of the negligcwc2e cwmplained 
of, the submission of an impropcr issue as  to the defendant's "wan- 
ton" negligence places upon the plaintiff a n  additioni~l burden to show 
that the act was wanton ; and where the trizl jndge has propcrly in- 
s tn~etei l  the jury that the plaintiff was only entitlcd to recover his 
actilal damages, the error is h ;~rn~lcss  so f a r  as  t l ~ c  defrndtrnt is con- 
cerned. Ihid. 

5. Isswcs-Facts ~ s s u r n e u . - ~ l l  issue tendered which :rssumes the exist- 
cncc of a d i s p ~ ~ t t d  fact is improper. Brown 2.. Htrrditig, 68.7. 

6. Iasi~~s-Cirr lmcr~t-Gratuitoas RaiZce-I'rincipal and Aqrtlt-Vegli- 
gcrrcc-C'cterinnry S'ur:rlcovts.--?T%rrc, a t  the request of the owner of :I 

ml~lr .  the lrcwpm of a stable selects ;I veterinary snrgvoii sliillfnl and 
capiblc. who operated npon the mnle in ;I stall in the si:rhle, and 
t l~cre is widenee that the mule mas injnred nhile being operated 
upo!~, by not being proper1.v confined. rccei~ing injury to its hack 
from the. top bar, the t ~ v o  lower bars not 1r:~ring hecn left in p l i ~ e ,  
and the evidence is conflirting as  to  ml~ether the stable owner re- 
ceired cornlx.nsation or generally employed the snrgeon for profit: 
Hrltl. in an action against the stable keeper :tnrl the snrgcwn, issues 
relating to tlie negligence of the defeniiant stable keeper and as  to 
whether the injury was c:~l~secl 1)y the surgeon a re  not determinative 
of the contrnversy :ls to the former; for while there is eridenre that 
thp surgeon was negligent, the linhility of the stnhlc Beeper depends 
npon whether hc was a gr:xtuitons hailre, or eniployrd the s~irgcon 
for profit to i~d a s  his aqent. Bwli v. Nr~rXlc, 698. 

J A I L S .  See. County Commissioners, 2, 3. 

JUDGMENTS. S e e  Appt'al imd Error, 13. 18, 26. 35, 4.7: Deeds and Convey- 
ances. 4 ;  Navigable Waters, 2 :  Public Sales, 1 : Actions. 1: Judic5nl 
Sales. 1: Equity, 6 ;  Criminal TARW, 6. 

1. Jztd~rr~c't~t--Estoppcl-Forn~rr Record.-The rule ~rncler the cornmoll- 
law system that  plwis of estoppel by jndgment be determined hy the 
inspection of the record alone has been modified m(1er the modern 
system of pleading whew records a re  somewhat vague and nncw-txin, 
hnt not to  the extcr~t of drstroying the integrity and conclnsivencss 
of the judgment as to the matters that do :ll)peilr on the record. 
Cropse~~ T.  Marlcham, 43. 

2. Bnnzc-Parol li:vidrwc~c-7'r.iirIs.-TTpoll plea of mtoppel by former jndg- 
m a t ,  par01 evidence is only prr~nissihlc in nid of the record when l11(. 
rrcwrtl is m~certain and docs not clearly show the 1n:ttters adjndi- 
cated. and not for the purpose of contradicting i t :  and the judgmcul 
estops a s  to 2\11 issix:lble matters contained in the pleadings. Ibid. 

3. 8un7r - 1 ccorrtit-Rill of Particulurs -Upon I he plea of estoppel hy the 
former jutlgment in :ti1 :\(*tion upon an acconnt for cwrices 1.rnderrd 
it  appcarwl that in the former ad ion  the defendant wslced for a bill 
of particiil:~rs which wns fiirnisl~ed hy the plaintiff, and inclltdcrl 
therein the item sned for in the present action : Held, that p a r d  wi-  
n p r ~ c ~  in the prcstwt wtion w:ts incolnp~tent to contlxdict the rccorrl 
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JUDGMENTS-Con tinued. 
in the former onc, and the jttdgment therein operatcvl as  an estoppel. 
Ibid. 

4. Judgmrnt-Paritcs-Void Judgwbcnt.-d judgrrlent i l l  :ln action affecting 
the vested rights of a citizen, to which he is not a party, is void, and 
mny be treated by him as a nullity whenever it  is hronght to the at- 
tention of the court. bohnsotz .(;. Whilden, 153. 

3. Bame-JCcc.ord-ColZatc rut Attnc7i.-While ordilmrily a judgnlei~t re- 
citing- the jurisdiction of the court, or a n  adjudication of propcr sc\ 
ice, may not be collatcmlly impeached, the judgment should be toll- 

strucrl in connection with t h r  record in  the action and with rc.fercnccs 
to it, and where therein is disclosed the precise imd only method by 
which thc jurisdiction is attempted, and such mrtlrod c o ~ ~ ~ l l ~ b i v e l y  
shows that no service was had, the principle that  the jlrdgn~mt i s  
conclusive unless and nntil set aside in direct pl-oct~eclii~gs ilocbs not 
obtain. Ibid. 

6. budgn~cnts-E~stoppc~l-T.~enu~-Co7lutc7al Notes-dlorigages O I I  L a ~ d s  
-Yot.eclosure.-IVllerc under a decree of court a collateral note sc, 
cnrcd by a mortgage on lauds is sold, the lauds situated in  a differeilt 
county from that  of the venue of the action, the defendant will bc 
prrcluded from setting np defenses to the note, snch a s  paymeut and 
the like, but not from pleading, in the snit t o  forr~close the mortgagc. 
any proper defense peculiar to the mortgage itself, such a s  a deniaT 
of its validity, fraud in its execution, or lack of privy ex;linination 
of the wife, etc. 1Vnrrc?~ G. Tlerrington, 165. 

7. J~~dgmcnt.r-Sttb~rer/uct~t Twms of Couf-t-Verdict-Eflcct-Statutes. 
Where $1 verdict is rendered and entclred on the last clay of the term. 
it is  proper for the trial jndge a t  the next term to render judgm~nt 
thcreon; hut while as  betwctm the parties the jndgment ic, rntcred 
m n c  pro ttinf as  of the former term, as  to judgments of third parties 
i t  can only be a lien from the doclieting, effective, hy pro~ision of 
th r  statute, from the first day of the term thereof. Pfcifcr 1). nruq 
Go., 214. 

8. budqmt T I  i.9-Vrrdicts-Vendor nnd 1'zcrchasr.t--Contrar.ts-Wn~.?~nntl~- 
Brcwh-Damaqcs -Where the verdict of the jnry upon the issues 
has established the hrcach of warranty sued on, and has nssessecl 
the amount of the plaintiff's damages, the judgment rendered must 
hp in accordance therewith : and ii judgment which requirt,\ the dv 
fendant to  gi \c  np a note he has receivrd for ih r  purchase pricac, 
and the plaintiff to give np his possession of the horse to defe~~clant, 
is  erroneous. Winn v. Finch, 272. 

9. Jzcdgm~nts-Verdict-lntcrcsftt4ppcuT and Ew-or-The judgment iir 
an action must correspond with the verdict, and where, in coniiernna- 
tion proceedings tried in the Snwrior Court on appeal the jury have 
in their verdict asccrtain~d the damages to the mvnrr of thr  land, 
tllc verdict will IIP p~esumed to include thc element of interest. nothing 
else appcwring, and it  is reversible error for  the trinl jndge to allow 
interc%t from the time the damages ncrp determined upon by the ap- 
praisers nncl render jndqment accordingly. Ilevisal, arc. 1954, pro- 
viding for  the payment of interest oil moncys due by contract, rtc., 
h:is no application. D~crham 1'. D n ~ n s ,  305. 

10. Jwdgmcnt-Dr>favlt-ExctcsabZc Neglect-AppeaT, and Error.-Where it  
:Ippears on a motion to set aside a jndgmei~t rendered by default 

103 3 
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. J U D G M E N T S  Colatinucrd. 

that the defendant immediately upon the institntion of tllc action 
c>mp~lopcd local attorneys to represent him, who diligently made in- 
quiry n11d examined the conrt papers frequently to get thc complaint 
to answer it, but conld not find i t ;  that the complaint had never 
I)ccn fonnd, and a t  1:rst tliry fonnd the jndgmtmt ill the conrt pa]wr.. 
and had to get the notes of the plaintiK's strnographcr in order to 
tlrnft the answer, it is Hfld, that no neglect has been committed, and 
the :rction of the trial jndge in srttiilg aside thc jndgmeut xras propw. 
As to whether a meritorious d(>fense has bcrn shown in this case. 
Q I C P ~ ~ .  TValtern 71. 1YaZtcrs, 31%. 

11. Judg1?cc?~t.s-F~xc~~saI)1(~ Ncg2ect.-A motion 1)) defen(1ant to set aside 
a judgmmt rendered by default of an answer. for inadrerteircc, sur 
grisr, miskake, and cxcusablc neglect, will be de11ic.d when it  appears 
tli:tt the came was regularly set on the calcndnr which n7i1s adrcr- 
tised, and the jndgment rendcrd  a t  a term of conrt held nftc'r brr- 
era1 terms thereof had passed wherein the answw should liax-e ~ C C I I  

filed. IZat~dolpl~ ?I. Elc'atlr, 383. 
12. Strnrc'-Void J ~ ~ d r / r n c v t t ~ - F ~ ~ t ~ r ~ s . - A  jndgmenl renderccl by deftlnlt 

of an ailswcr upon notes regular and valid nlml their fnce, bnt grow- 
ing ont of transactions in cotton fntnres inltcle l-oid by our statute. 
which aim dwlares that actions thereon may not be maintained in 
th r  conrts of onr State, will he set aside a s  utterly void, irrespective 
of whether it  was obtained through c.rcusal)lc neglect, etc.. Ihid. 

13. Rnnlc--Appeal and l~rror'-EEindiuc~s-P~lo~~d~~t~c-N('w Actions.-Upon 
motion to set aside a jndgment regnlnrly rendered, when it  is found 
as  a facat by the trial jndgr that i t  was obti~ined upon notcs given in 
trans:wtions relating to cotto11 fntnrrs, prohibited Iry our statutc 
(Gregory's Snpplment, scc. 1689), the Supreme Court, on iIppci11. 
will order the jndgment set asitle for mant of power in the court to 
render it, and a s  ahsolutcly inviilid, and lcnrc the 1,l:~intiff to estnb 
lish the fact in another action, if he can, that the notes were relid 
and not arising from the trdnsaclions prohibited. Ibid. 

14. dadgnrcnts, Set Aside-Mrritorious Dffensc.-Upon $1 motion to set 
aside a judgment for eucusaltlc neglect, cltc.. it is only 1iwess:rry to 
prima facic show it goc~l defense, which is xnffic5ent when it a p p a r s  
that the plaintiff hat1 intervened in an nctiou in another Stnte for 
Ihr  purpow crf attaching tllr debt therein allcgctl to  1w dne by the 
defendant, resulting in a jndgment which defeiidant paid into conrt. 
:tnd was rdeascd from fnrther liability. iind therrafter, withont fnr- 
ther notice, judgment was taken against him. Schiele u. Ins. (TO., 426. 

15. Scrnu-1i:ccusrcbIr Neglect.-Where a jndgrnmt l ~ a s  been obtained npon 
a jntlgmrnt which had hem renclcred ill another State. :tnd npoii 
motion made to set i t  aside for excnsablr neglrct it appears that 
plaintiff'\ attorneys hat1 been informed by the dcfcndRnt's attorneys 
that the judgment had breu paid, the adion was commtlnccd twenty 
monthc: afterwards, and eight months later tlir complaint wias filcd: 
that after several snbscqnent terms of the conrt the plaintiff's attor 
ney indicating he wonld not set the case for trial, while the bar  was 
setting the calendar for the term, hut notified the clerk of the dc 
fendant's attorneys he wonld insist on jndgment that day unless ail 
swer mas filed, was informed by the clerk that  he conld not cammii- 
r~icate with clrfe~~d:i~~t 's  nttorneys and advised plaintiff's attcrnwy to 
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(lo so, which they did not do, this heing Wednesday of tllc third 
weeli of tlic term, 011 which the judge finished up thc busiucss of the 
court, including signing the said jndgmcnt, hut left thc term to es- 
pire hy 1irnit:rtioa a t  the end of tht, week. in which remaining time 
the rl~fendnnt filed an answcr setting np a mwitorious defense: 
Hc kt, excusal~lc neg1tu.t is showi~, and the action of the trial judge in 
sctting aaidc the judgment is snstaiued on appeal. Ib id .  

16. Ranrf7-Attor-rrrlj nrrd Clirrrt-Lnc7hes.-IVherc a defendant has em- 
ployed 1oc:rl attonleys to represent hiin, mid made them aware of his 
dcfense to thc action, so that  there is nothing morc for him t o  do 
persoi~ally to put the acation a t  issne, the neglect of his attorneys in 
not filing au answer. notliing elsr appearing, will not be attrihutahlc 
to  him ; and whrn Irr has sho\?rn a meritorious defmse, the judgment 
should be set aside without reg:tril to whether his attorneys a r e  
solrci~l. Ibid. 

17. tJrr dg~c'tr ts, Vtrcr~tcd-~Wotio1r8-;I'otic.c-Pro~f~~I~r~.-T.Vliere under n 
judgment of court lanils have Ireen sold to enforce a lien thereon for  
taxes and conreyances thereof made to the purchaser. npon motion 
of the owner of the lands, an order wcating the sale and sctting 
:wide his ckrd withoiit notice to such pnrc11asc.r is void as  to him, 
and he should properly be notified and the matter thereafter regu- 
larly proceeded with vrndcr thct motion t l ~ e r ~ t o f o r e  made. ('ornrs. 27. 

BcwZcs. 523. 
IS. Jtrdgnlenfs-Movtyagcs-Pa?jmc+t t-Appeal and Mrr-or.-In a n  action 

to forculnse :I real estate moilgage to secure :t notp for $300 i t  a p  
pcareil that (ief~mlant owed other notes secured by ch:~ttel n~ortgagc, 
and it  \\;IS admitted that on tl~ein all thc defend:~nt 11ad ]mid in vari- 
ous s n n ~ s  the amouut of $&%. TJpon proper issurs tlrc jnrg :Isc.er- 
taincd thnt hnlf of thc amomlt of the p:~ymcmts should have been 
applicd to the note s c ~ u r e d  bg thc real rstate mortgage. Held, a 
jndgn~rnt against (1efend:rnt for any amonnl due on the land rnort- 
gage was erroncons. a~lct it is set aside on appeal. Jndg~ncnt is  ell- 
tercd t11:tt the note has I)rcn paid, and taxing plaintiff with costs. 
Nonce 7'. Stlci~rs, 542. 

19. J r i d g t ~ i c ~ ~ t , s - C l ~ a ~ r z ? ~ c r - s  -1ssr~rs of Fctct-Agrccw~c'n t of I'n~'tic's.-A judg- 
ment rcnderccl by the court, mithont a jury, upon issili~ble facts 
rnisecl hy the plradings, in the absc~nce of consei~t of the l):rrties, ill- 

rntlrs the prorinw of thr  jury, and is not conclusive: but w h e r ~  
5nch facts arc  found to br in faror  of plaintiff appt'llaiit, in accord- 
n l r c ~  with thr  allegation of thc conlplaint, the objrctioll is not opm 
lo hiin 011 appeal. Cozad 11. Johnson, 636. 

20. Jtrdr/n~cwts, 11-t.equlnr-CoElatcrul dttnrk-Judgments appearing of 
record to hare bccii obtained according to thc course and practice of 
the court. with i~otliing on thcir face to show invalidity, will not on 
appeal he sr t  aside or thcir lirms d~slroyed for mcrr irregularity. 
Br- our^ G. Barding, 685. 

21. Jz~dgt~%crzts-CLcrlc's Eritrirs.-The entry hy the clerk of ttic court of 
thc word "jnclgment" on his rnimites of the court's proceedings is suf- 
ficient for him to nlalre the formal elltry of the Judgment after- 
wards upon thc record, by stating the amount of the judgment, 01- 

the principal, with the datcx from which interest runs, and the title 
of the cause, with the costs. I b i d .  
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22. b?~dgwrt,nts--1rrcguZur. Bl~:ni?.ies-Ccillateral Attack.-Ohjwtion to the 
rcgnlarity in the entry of judgments by the clerk of thc conrt should 
be made by motion ill the pending proceedings in the comlty wherein 
thcy were had, and not in a separate action. in a different county in 
a collateral attack on the judgments. Ihid. 

23. JfrUc/ntctits-I2ights of Pnr.tie.s-CoTlntwaZ Attuck.-The question as  to 
whether a lrarty to ail action m a r  recover nndcr a judgment therein 
rendrred i n  his favor cannot be raised collaterally in an independes~t 
action npon the gronnd of its irregularity or informality. Ibid. 

24. J~tbgrne?~ts ,T~~dgrnc~t t  Rolls-8tntutes.-'L'hr yrorisions of Rrrisal, sec. 
57%. as to the judgment rolls a re  dirwtory. thong11 thrp should be 
complied with; and where a judgment is otherwise regular in form, 
it  will not 1 ) ~  d t ~ l n r e d  invalid Irccansc the clerk had not attached the 
various 1)apers relating thereto. Ibid. 

25. Jt~dqint'nts--EsiopprI.-MTl~ere judgm~nts  rendered in a11 action de- 
flare that the plaintiff is the beneficial owner of one nnd lhe sole 
ownrr of the other. t11t.y may not he collaterally i~ttacked in a sepa- 
rate action by showing the plaintiff' ~ ~ n s  not the owner, or that the 
relation of nttorncy and client had theretofore ceased on account of 
the dcillh of the client. Ibid. 

26. Jmdg???cn ts-Pg?n?/ment-Pco.tics.- -In t his case. 1q~o11 paying the amount 
of the Judgment into cmr t  the jwlgmerit debtor is acquitted of l b -  
hility thc~reiindcr. and he is not concerned ~ v i t h  whether certain other 
parties to the action shoultl have hcen mad?. Ibirl. 

27. Jwdgn~cnts-Partnership-Atrr?~irinf] I'urtttc')-lssues.-In this case i t  
is held proper that an issnr should he submitted to asccrt:~in the sur- 
\ iving partners of w pnrtnership alleged to be the beneficial owners 
of the judgments in question. Ihid. 

JUDGMENT ROIJS .  See Jndgmrnts, 24. 

JUDICIAL XOTIC'E. See l i~suri~nce,  13. 

JUI)I("IAI> SATJWS. 
Judicirrl S&s--Tux I,ir.)~s-Forr~closrtr.c-D(~crl Vncut~d-Pleadings- 

Jtcdgntcnts--8uZcs.-W11crc~ a sale of lands has been ordered by the 
conrt, a t  the snit of the county. to s a t i s f ~  a lien thereon for taxes. 
which has bwn made rmtl the lands conveyed to the purchaser, and 
thereafter, on motion of the owner, the sale and the deed have been 
scat asiilr, bnt not the order of sale, with leave given the inovant to 
Ale a n  answw, it  is error for the court at a subsequent term to ef- 
fectnatc. the deed becnnse the answer had not been filed in the time 
prescribed, for thc anbpcr would have been nnamiling at  lhe time in 
th r  fare of the order for the sale of the property. ('ottlrs. 1'. Ncales. 
523. 

.JUIZISDICTIOS. See Appeill and Error. 6 ;  Deeds and Coureyances, 15: 
County Commissioners, 1 ; Courts, 6, S, 12 ; Criminal IAT, 7. 

JURORS. 
1. Jt~r~~~s--ErnpZo~je~~s-~z~~lificati~~~.-~~i~ enlployee in tlic Icgal depart- 

ment of a corporation, a party to the snit, is not qunlificd to sit as  a 
juror upon the trial. Oliphmzt v. R. R., 303. 
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2. Jzrrol-s-Pcrcmptorl/ Cl~nlle11gcs-($z1a7ifiratior1~~--Prcjudici1iT Emor- 

Appc'tcl arid Et'roc-Where i~ party to the litigation hah exhausted 
his last peremptory challenge to a juror under the erroneous ruling 
of the conrt that tho jnror mas qnalifird, i ~ l d  then attempts to chal- 
leuge pc'rtmptorily another jnror, which is forbidden by the court 
Iqwn the ground that he had already exhausted his peremptory chal- 
lcnges, i t  co~~st i tntes  reversible. and not harmless error. Ibid.  

3. Jwors-Pc ~~'w~ptot-y Challcngcs-l~tasons-P~lejudi~ial flr1-or-~4ppeal 
und Errol-.-A party litigant escrcises his right to  the peremptory 
c*hallellges to the jury given him. without being reqnired to state his 
reason; and where he has been denied this right to  his prejudice by 
the erronetws ruling of the court as  to the qualification of a juror, i t  
canrlot be maintained by the adversary party that his object was 
only to lest the corrcctn~ss of the niling. Ib id .  

JUSTICE'S COUIZT. See Criminal Law, 9. 

.JUSTICES O F  TI333 PEACE. See Courts, 4. 

LABORERS. See Liens, 2. 3. 

LACiIES. Sce Jutlg~nonts, 16; Dreds ant1 Conveynnc~s, 49; Equity, 12. 

IANDI,ORD AND TER'AST. Sre Fistnres, 1. 

LAXDS. See ~ ' i l l a ,  8. 

I A S T  CLEAR CIIASCE. See Rililroads, 15 

IJE:ASI+:S. See 1)erds :rnd Co~~regances, 1.1 ; Railroads, 9 : Fixtures, 3 .  

1,EGISLBTIYE POWERS. See Municipal Corporations, 5 ; Taxation, 2. 

LEGITIMACY. Sw I111rband a i d  Wife, 1 

LEVY. Sec Yawtion. 1, 3 ;  Actions, 4. 

LICENSE. See Intosicxting Liquors, 5, 6 ;  Insumnce, 11. 

TJICExSEi) CI-TSI;FFECi28. See Xrgligence, 3. 

IJCEXSEE. Sec Segligcnc~, 3. 

LIENS. See Contracts. 4 ; Fi!'i\-tnres. 1 ; Appeal and Error, 35 ; Judicial S:rle\, 
1 : Deeds and Conreyances, 39 : Trusts, 3 ; Corporations, 21. 

1. ~~icns-~l~ortqcr~~~s-I~rioritics-1~'r~c1~fI--J~~-~ dbortqagcs.-Tllr dominnnt 
ownrr and director in :I corpor:ltion of three obtained its note ant1 
mortgage for a prt+.tisting debt, hypotherated them 8s collateral to  
hih personal note with IZ. B:nrk, and i h c r c ~ ~ f t e r  with 31. Bilnlr, fo r  
11revio11s lnanr made by it to the corpu~.atioi~, but s u h j t ~ t  to the lieu 
of the R. Ranlr: and snhseqnently pledged tlic same wcnrity l o  the 
cwrporation's debt to J. Still later he procnred thc 11. Bauk to in- 
cmbase its loan to the corporat io~~ upon fra~tdnlent r~pr'sentations 
that the R. EanB 5honld be paid in full, and for thi? increased 
xn~cn~nt  the rorporation gave a dircrt mortgage on i ts property to  
thc, 11. Ranlr, which thrrenpon canceled its prior notrs : Nrld, the 
second transaction with the M. UanB did not invalidate its licn under 
thc ,rssigned mortgage, and the corporation llaving bccoine insolvent, 
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the receiver shonld pay ont the funds upon the following priorities: 
first, the debt to  R. BanB; second, to the &I. Bank to the extent of 
the amount of the lien nnder the assigned mortgage, and, third, the 
debt due to  J. Armour 7;. Laundry Go., 680. 

2. Lirn.s-Laborcrts-Ltcrrzber-Statutes-Tria7s--Z~~structions.-Tn an ac- 
tion to establish a laborer's lien upon manufactured lumber. under 
tlic provisioi~s of chapter 1.50, sec. 6, Pnhlic TIRRTS 1913, the plaintiff 
must show con~pliai~ce with the various statutory requisites : and a 
charge a s  to notice that t l ~ r  jnry shonld return a verdict for thc 
plaintifl" should they find that hc attached "the notice to the lumber" 
on the defendant's yard. is  dcfieicnt and erroneous in leaving out the 
qnestion a s  to \vhctlwr the defrndnnt had heen served with :I copy of 
the claim within five days after filing the lien with the jilstice of the 
peirce, or that hc conld not br  found. Rr?~son r.  1,unzbw Oo., 700. 

3. L icns-Laborcss-LII rnhe1--St(7 t u t c . s - i n  t Dtce 71fj Otcn f r-Rlcbcon- 
trirctors-Whrrc a laborer in the niannfaetnre of lnn~ber  ernployh an- 
other lnborrr to assist him in his work. and the Iattcr seeks to en- 
forcr thc lien given try chxptcr 120, sec. 6. T,aws 1013, for the value 
of thc, work he has done. it must be made to appear that the owner 
was duel his own cont r:rctor. for thc lien claimed can only bc cnforced 
to that  extent, thr object of the stntntc lreing t o  protect Ihc lahorer 
against any t rmsfer  of the lnmbcr by the owner, who while indebted 
to his contractor, and insolrent. might othc.rwise pass the titlr to a 
bonn fidc' p ~ ~ r c h a s e r  for value. witliorlt ntrtice of the lien. Zhid. 

TJMITATION OF AOTIOSS. See Tm:tnts in (:mimon. 1 ; Colxntirs, 2 ; New- 
tiahle Instruments. 1. 

1. 1,imitntiow of ilctio?t.s-Euilr.~)(~ds-Pcrrna?~rr~t ~ a m u g c ~ - ~ ~ c 1 1 ~ r r n t  
1)awzugcs.-In all action for damages agaihst a railroad company 
arising from alleged nrgligencc with respect to  its rondbed. it  is 
Hcld. that for injnircs arising from thr  original and permai~cut con- 
struction of the road. properly mnintaintxl, the five-yt~tr statute of 
limitation, Ilevisal.  st^. 394, applies : bnt those arising from the neg- 
ligent failure of tlw defendant to properly maintain the road. such 
;IS keeping o~wn ~ 1 1 1 ~ e r t s  and the like, actions may be brought from 
time to time for the three years preceding t h e  institution of the ac- 
tion, a s  in ordinary cases of recurrent injury. Perry t?. R. R., 38. 

2.  T,in%itati~~is of Ac'tions-Pleadirlqs- Imcndw~cnts-Court'r Discrrtion. 
-It is within the rcaso~~sble discretion of the trial judge to allow 
amendmentq to pleadings when thr ir  allegatiol~s a r e  germane to thr  
original action, involving subst:rntiixlly the same transacztion and 
presenting no real departure from the demand a s  origintrlly htated, 
and when allowed it sliall have rcferenre to the original instiintion 
of the action. E .  I?. v. I M l ,  176. 

3. Same-Magistrates' Co11rts-,4~1eal-Carric rs of G~od~s-Coun trrclaim. 
Whcre a carrier sues to recovcr its freight charges on a car-load of 

flonr, twforc a jr~sticc of the peace, it  is within tlie disiwtionary 
power of the Superior Court judge. on ap11i~11, to permit the defendant' 
to  amend so as  to allege damages, by wag of counterclaim or offset, 
to t h r  same shipment of flour, arising from thc nrgligence of the 
carr ier ;  and when allowed i t  will shut off the plaintiff's plca of the 
statute of limitations when the suit, a s  originally constitnted, hitd 
been brought in thc time specified. Ibid. 
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LIhIITATION O F  AOTIONS-Comtinued. 
4. Ltrnitation of Actio~s-Ho1~ae~trad-~J~dy1~7e~~t~-Stat~tt~~.-The statute 

of presumptions (Rev. Code, ch. 65, see. 18) has been changed by our 
statute, Revisal, sw. 391, to onr of limitations. Brourn u. ITardi?ly, 
68.5. 

6.  Sum?-Suspension of Atutufe.-Cy its cs~rrcss terms, Revisal, sec. 686, 
providing that  the statute of limitations should run  from the &ate 
of the salr of n homestead, is not retroactive in effect; and has no 
application where the sale of the homc.stead had theretofore brcn 
made, except from the datr  of i ts enactment, and in S I I C ~  instance 
the statute of limitations will be suspended during the continwmce 
of the homestead to the extent indicated. Ibid. 

6. Liw~itatim of Actiorrs-Effect of I~it~zitutio~~-TYh~~.t Latcl Governs.-- 
Since statutrs ~f lirnitation affect the remedy znd not the canse of 
an action, the statute of the place of the trial or 1e.c fori governs. 
lJatton a. T~urnbw Co.. 837. 

LIVE STOCK. See Carriers of Goods. 2. 3. 4, 5 :  C'ommerc.tx, 1, 2. 

J,OANS. See Corporations, 10, 13. 

1,OOR AND I,ISTII:?;. See Railroads. 5,  15. 

LUMUEII. See Liens, 2, 3. 

MAIL. See Ileeds and Conwyancw, 47, 50. 

MALA GRAMMAT1C.i. See Deeds and Con\-eyanrcs. $2. 

MALICE. See Ilomicide. 1. 

hZAPS. See Corporations, 7 : Evidence, 20. 

I\IAKTEIAGE. See Adultery, I : Descent and I)istributio~r, 1. 
Marringc-Admistsionu-l.~c-idr~~iw.-~Y1~ere title to lands in controversy 

depends upon th r  legitimacy of a child born shortly af ter  marriage, 
and the date  of the marriage aud the birth of the child a rc  :rdrnitted, 
the questions a s  to thtb competency and lrgal effect of the record, and 
other eridence offelwl to prove thern nrr irnmaterial. Wcst v. Ttcd- 
mond, 742. 

BIARIIIAGE AND DIVORCE. 
Marriage, a91d I)~v~I~~~-PI~~{]II.~~~Ic!~-F~~s(~ Rep,-cscr~tations-T'71rcc~t.s- 

P7cadircqs.-Allegxtions nmde in the complaint of the husb:tnd in a 
suit for divorce, that the defendant falsely represPntcd herself with 
cahild of which he w:ts the father, and through violence from hcr 
father and threats of criminal prosw~rtion he had married the de 
fendant, and that  aftrrwards h~ f o u ~ ~ d  that sht. mas  not pregnant : ~ t  
the time, a r e  not wtficirnt to sustain the action. B?!/cott 1.. Rr?jant, 
746. 

MASTER AND SEIZVA1Cr1I'. Sre Railroads, 10, 12. 
1 .  Mastcr und Xor~ju)tt--Ordi?tu?~~j 7 'oo l~ -~Vcg l igence - -D~ fe~ t i?1~  !Pools- 

R~toiolcdge--Rufc .-Ip~lia~?c.c's.-Th~ rille which rclievchs l l ~ r  ~'~nployc'r 
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from li:ll)ilitg for an injnry resnlting from thr  nw of ordim~ry or 
sinqtle tools to hc 1is14 by his employee in t l i ~  prosecution of his 
work dors 1101 ohtain wlierc the tools thns furnisl~ed are  nnfittcd for 
the \ \ ~ r l i  and the dt.fPcd is re;~dily observable i1nd likely to rcsnlt in 
injr~ry. which conditioli has Itew hrought lo  the attention of tl-lr. e n -  
ployer or slro~iltl r(w~o11iiki1g h n ~ e  bee11 ohscrrcvl by him. Wi-iglct v. 
7'11 o.~~cp.so~t, 88. 

2. Rtrmc-7'ritr/s-I.:1.1(I( )~c*c-Qucstioirs -for J U I  !/-Xonstcit.-In a n  action 
bronglit 11j ;III cmployccl to reeovcxr damagcs for 2% persoual injnry 
tlirrc~ \I;IS c~vit1rnc.r tel~ding to show that the plaiutiff 'was employed 
nu :I cr;nIcxm:ilr for :I dredging caoinpaily, 11~inf a crane and dipper 
I~nntlle, ; ~ t  tlir end of which was ii dipper ~natlc of il-or1 and cornposcd 
of s rv twl  parts lino\vn :IS lips and e:u& f:~stonrd together 1 ) ~  bolts, 
\+hicl~ I)cmme Ioosc in its o ~ ~ r a t i o n  slid fc.11 out ; that to rcp1;tcc t h r  
bolt\ it \\-;I\ necr+wrg to get the holrs ill tlic 1wrs in line with those 
in thc. dipper. ; ~ n d  :r d r i w  or  drift pin \vas n s ~ t l ,  which wwc piecfs of 
t;~pcring s t t ~ l  of v:rrions lengths, rcquiretl t o  hr driven in the holes by 
;I clt~clgr I~amnirr,  having one mail to snpervis~ and a n o t h ~ r  to do t h ~  
driving; 1hi1t tlir drift  pin f ~ ~ r n i s h ~ l  was burred and hattrred a t  tlir 
rlltl. and nliilr I.)eing driven in by his cocinploytu~ nnder the plaintiff's 
snpc~rvision a piwr of s twl  f l e ~  off from the hnrred md of the tlrift 
lri11 :rnd c.ansed the injnry complained of. : I I I ~  that the condition of 
thc tlrift pin h i ~ d  hrcn c:~lled to the a1 tcntion of thc defendant's fore- 
nlair or s~~pcrintel idmt alrd :rlstr nndcr circ~nnstanccs wherein they 
4itnild h a \ r  lintrTn of the defrrts. Htld, e~itlencc. sufficient of df- 
f(vl(1;int'q n(~tjon;~hle n(y$ig~nw; illid the qi~estion of assnmption of 
risk W;IS ;tlso :I (111e~tioi1 for t h ~  jnrg. Ih id .  

3. ,l/trsttr rr~rd Rt rrtrict-Safc P7rrr.c to TVo/.7i-'l'oli~1 E7cl;alors.-An clc- 
vator 60 foet high ~ ~ + c d  for the pllrpoqe of rlevatjng and distrihnting 
czonc3rrte ill t 1 1 ~  cvnstrl~ctitm of a Iwilding. ir t thr  top of which a seu- 
W I I ~  i\ rtqlliwd to worli. reqliirrc the care and supervision of the 
m : ~ s t c ~ ~ ,  nntlrr tlrc principle that the nrxster. in the e ~ c r c i = e  of ordi- 
nary c.:11-cb c o r ~ ~ i ~ ~ e i ~ s ~ ~ r : ~ t t .  with the danger, slioiild furnish his irrvnnt 
;I safe pl;~r*e to do hiq work. J nrhovocrgk r .  Occ'7.. 334. 

4. St1n1t-7't~itrl.~--I~r~dt~1~t~c-AT~~r/Ziqt~~1cc.-\~~lrrc thc evicl~nw tends to 
\how th:~t :I srrxant W:IF reql~ired to \vor1< a t  thc top of a CIO-foot rlc- 
v:~tor nsrtl for the tlistrihntion of conrretc in the ercc2tion of ,I hliiltl 
ing, :rntl wiis ii~jnrctl I)g stcyiping on ;I loose pli~iilz. not properly nil~lcrl 
to the  platform. :~iid thrown 10 the first floor. :il~rl it appears that  it 
I ~ t l  11ot hcwt llis d ~ i t p  either to nid iu thc constriiction of thc pl:tt- 
form or in\prc.t it, nud that h r  had gone there without knowledge of 
tho tlcfrc't , to work o t thc~ order of a vice-principal : Hcld, the servanl 
had :I right to assnmr tlliit the place n7:1s safe, and the evidencr is 
snffic'irnt 11poi1 tlrc iss~ic, of thc master's actionable negligenre. Ih id .  

5. A l u  ql('r nlr ti Ac~~trnl-Dtr iiqc'roris Etnplo!ltncat-- 4 sv~in~ption of Rislcs-- 
J/t~.stc~'s \'( g71qctic=c.--'I'hc 111le that thc wrvant wscnmv the risks in- 
c5tlenl to (lip itatnrc of :r dangerons empltyi7ment has no application 
to in.j~irics tlircctly rwnlting from thc ncgligcnce of the master in 
failing in his dlity to f~irnisli him :L safe place to work, or that of an- 
othcxr to whom l l i ~  master liad delegated this duty. Ih id .  

6. M t ~ t t r  und Rcr~jtr?~t-Najc Plncr to I~ork-l)ut?l of Mastel-- -Rule of the 
Pradcnt Man --The master is not hrld to thr  liability of an insurei- 
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or guarantor of his scrvunt's safety iindrr the. rule that it  is his dnty 
to furnish the bervant a safe plaw to do the worl; rrqnired of him, 
but only to cvrczise ordinary c:ire to Irrtrxidc a place w l ~ t w  the w r  
v:tnt can do the work with ~~i l sonablv  i i ~ f ~ t y .  Wootv~  7). Hollr~rn(cn, 
461. 

7. Narr1c'-7'i-iuls-I?t~str.1cc.tio~!~s.-A requested iuutrnc.tion, in :In z~ction for 
damages for  h i lu re  of the defendant to furnish his sc~vanl  a iafc 
place to m.01~1;. alleged to hxve resulted iu the injury cornylnintd of, 
that leaves ont of consideration the negligenc2c- of thc defendant under 
the rnle of the prndcnt nmn, nnd nl;~kcs hib liabilit) that of a n  in- 
surer, is  propcbrlg refused. Ibid. 

8. ASavnc-Conc?~~.rttnt Scgligi~~vi'--Irrclc~p~~11~1~~r1t ("ontr'uctol's.--The rulc 
holding the mister liable in  damages to his serv:ult when the negli- 
gence of both concnr in inflicting the injury on the latter complnined 
of. depends for its application upon the fact of the master's negli- 
gence, either dirrctly or through hiu snbrontrartor, and a rcqwsted 
prayer for instruction tendercd by the plaintiff whieh preclnilrs this 
inqriiry npou the cridcncr is  propc~rly rt~fused. Ihid. 

9. Uuxtw und Rw~anf-Irri~rrics to Ar~i~~~a~~I-Xcclliycnr'c'--ilI~~tltod of 
Work --Drfeno1:mt's mill sa~vod cross ties. u~hich wcw run out on 
rollers. from w11ic.h they fcll to ;t tlix!k :I few feet lower. :1nd thcn 
(lropped 12 or 1S fret to  the gro~md helow, whew t11c.y were loatlrd on 
(.am. Plaintiff. :l foreman in charge of n loading gang, went to the 
(lock to prerent thi. ties b&~g thrown on his men while a train w:ts 
lreing lontled, and asked one of the laborers if any mow ties were 
corning out. a11il mas infornled that there would be no more for about 
thirty minutes. Plaintiff then motionild to his hands to  1o:rd the tiel; 
onto the ear. w11e11 another tie wias rolled on1 of the mill, fell on the 
dock. struck plaintiff m d  schriously injured him. Hclcl, that  defendant 
was guilty of actionable negligence in failing to  stop this movemcnt 
of the ties while the car mas I~ring loaded. Pattow a. fi?crt~lif~r Go., 837. 

10. Masti'r und Nc'r?~ant-Frllo?1'-Rcr?iunt~9-~~f~qIi~it.--The nrglige~~ct. of 
plaintiff's fellowsermnt in informing 11i1n that no ties won111 come 
out of the mill for thir t r  miuntes W;IS not the cause of the injnry, and 
was not m:ltrri:~l on the qnestion of defendant's liability. Iliid. 

RIECEIANI("S TAIENS. 
Mcckanic4's I,icvcn-Mti~ icaipal Corpomt iow-C'o* t?.urtol:s' Bow ~S-COPZ- 

tracts.-ScmBle, ch. 150, IJi~ws 1813, requiring municipal corporations 
to t a k i ~  bond from contractors for county buildings, is for the protec- 
tion of the counties. and subcontractors and materialmen acquire no 
rights thr1mundt.r. F(IW 7.. Pein~stc'r, 551. 

I\IEI)TCAI, EXPERTS. See Evidrncc, 17. 

BZES'I'AI, ANGUISH. See I);tn~;~ges, 4. 
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MILLING IN TRANSI'I'. See Vendor and I'nrchascr, 13. 

MINOILS. Sce Jf7ills, 10. 

hlISAPPROPItIL4'I'ION O F  FIJNDS. See Vendor and Pnrchtiscr, 10. 

MIS.TOINI)IDIL. See Avtioiis, 1 : I'arties, 2. 

hIISTdI<E. Src Equity. 1, 4. 8. 9. 

X I  I I S .  See ( ' a r r i in  of Passcngrrs, 1.5. 

B301t!l'UA(~F:S. Sec Intouic2atii~g TAlnorq, 2 ;  .Judgments, 6, 18; Removal of 
C a ~ ~ s e s ,  2 ; Injunction, 2 ; Corporations. 9, 13 : Conversion, 1; Principal 
:rnd Surety, 1 : Claim :rnd Delirery, 1 ; Xnsnr:mcc, 8, 9 ;  Liens, 1. 

1. Voi-t~nr/c~s-l'c't~~~o~inZt~-R~.r/~.~trati~-Statwt~s.--Oni- statute, Revisal, 
iec. 98%. rcqnirrs that a mortgage of gcrsoiial property be registered 
wlirrr tlrc mortgagor resides, and where a mortgagr on 5nch property 
has 11re11 registrrrtl i ~ r  the wrong county, and subsequently registered 
in 111~ right one, hut after it mortg:~ge on the s:mr proprrty has hrcn 
given to imothrr awl properly registered, the second mortgage has 
priority of licn o r r r  the firht one, and no other notice, however full, 
will laltr the plnc'e of that of registratioii reqiiircd by the statntcl. 
BnnX 11 Cox. 76. 

2. Sr~n~c'-b'irt1trc,~.-\.V11crr thcre is nothing to show that  a sawmill has 
treiw iunreued to thr  land, and a mortgagr and ;L caonveyanee to t hc  
owner thercof tleicrihcs it  as  personill praprrty. i t  will h r  so regarded, 
:ind in order to create a valid lien i t  m m t  bc registered in the connty 
whrreiii the 1nortg:igor resincs; and a rwital in the mortgage that it  
was lowted on or c~cupirtl  lands in :~not l~er  cot~nty will not he con- 
\ t r~~cvl  in contradic.tion of the rxl)ress woi-(?? of thr  mortgage de- 
scaribing th r  jm~pcrty ah perso~x~lty. Ihid. 

3. Mo~tqaqt s-('oii~litio~lrrl Nnles-Prioritic8.- ,2 c20ntr:rct of conditional 
sale of ~wrwn;rlty retaining title prop.rlg registered has :I priority 
ovcr liens hy ~nortgagc on cwrporation prolwrty subsequently mxdr 
a ~ r d  rcgi\terecl. 4r?iroirr ?;. I,crrit?d?y Po., 680. 

4 1%for.tc~trc/c.s-F'1ir(c~To.~vrc'-~4osig~ic~c~ of Ilortqagc-Plrrc'hascr-Heirs nt 
Lnu-, 1)c'c'd.s nrt rl Cos~cjc i~n11c'c.~-?'it7(~-1lt1~sba~id a??d Wifc-C?~rtcs?/.- 
An assignee of :i n~orlgage of lands who has taken part in the conti-01 
:~ntl  c o n d ~ ~ c ~ t  of th r  forrclos~lrc salc thrreundei- cannot acquire a n  un- 
conditional title to the lands thus sold; i~nd  where the lnnds were 
owled hy the dccaeiiscvl mother of tlrc plaintiffh, her hcirs a t  law, ilntl 
she : I I I ~  111-11. hllhbillld, f h ~ i r  f a l h ~ r .  had euecuted the mortgagr, and 
;tl the forcclosl~rc the futher, the trnant hy the cnrtcsy, hecame the 
l)ltrrh:~ser and imrnrtliatrly conveyed the li~nds to the defendant, thc 
:~\signrc of thr rnortgilgc', who had talttw part in the control :tna 
rnailagfw~e~~f of the \alp. :~nrl there is 110 ~ i~ggrs l ion  that the latter 
.~c.qnirctl lhr  liruds for ritlnc. i111d witlion1 notice. th r  plaintiff? n ~ y  
rnainl :~i~~ tllclir snit agaiirst him for the forrclosnre of the mortgage, 
and 1l;rvc. 1hc' procwtls of tho s:rlc applied to the mortgagr drht. Mot*- 
ris 1.. Ccr1.i.o77. 761. 

MO'IYONS. Sccl Apywiil :IIKI Error. 1, 34; Lic2tions, 1 : ('o~irts, 4 ;  Jlrainago 
T)irtricts, 1 : .T~idgnieiil s. 17 : Parties, 2. 
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MOTION TO I~ISIIISS. scc AI)I)(\;I~ alltl Error, :lo. 

MUSI(3II'AL CORI'OSIATIONS. See Injnnction, 1 ; lt;lilroads, 2,  3 ; St:~totes, 
5 ;  hlechanic's Liens, 1.  

1. Municiptal Corporations-('itits rtnd Y'o~rirs-Ae~ncrccqc-Pf*csrriptBoc 
Rights-l'urclrtrstr crnd JVot~cc.--Where a well s e t t l d  community bas 
hren in existcnca for morti than thirty ye-ars. using a ditrh for  drain- 
agr a t  a ccrtajn plttc2e, and tlio~l is iilcorpornted into a town tnid 
therraftrr a ~ ~ ~ ~ r c E l a s t ~  of a 101 within t l l ~  town limit\, across which 
the ditch mns, has heen given notict., at the time of his pnrc2hase, of 
thc pnrpows for which the ditch was ~ ~ s e d  by the town, ;rnd that it 
wo111tl renwi~l open $15 it then c%isted : Hcld, those rising the ditch 
acqnirc~tl a prrscril)tive right ttt tlo so. of which thc purchaser of the 
lot had fnll   lo tic? ; : ~ n d  ill u snit by the town to rnjoi i~ its ohstrnc+ic,n 
thr  drfentlnlrt's motion to ~ltrnsl~it 011 the grou~ld that it  was the talc 
iug of his property without .jwt c~nip(~irsation was properly overrnlerl. 
Ropcr 7.. LC crPI/ ,  35. 

2. lf?cn~eiptrl fYo,povrr tions-('[tic s rr11d Torr.~rs-il niw~c~l~s rr t Lflrvf-01-(11- 
~iunc~c~s-~ui.sc~?~c.c.-An ordi~lance of a town in a comlty not having 
the fe11c.e law tlcclar~d Ihc r i u n l i ~ ~ g  a t  large of hogs, etc., within the 
town lirnitq a iil~isance ant1 provitleil for impounding them, and im- 
posrc1 :I penalty upon the owner, together with a charge for th r  cost 
of kee~ring thrm. IIcld, the ordina~lce npplicd to owners who rcsided 
ill lhr  romlty a s  well thoscl r~s id ing  ill tlw town, and is ;I valid 
o~le. Oumr 77. Wil7icrm~tov, 67. 

3. Snnic'-fY1rcoyc for  Irr~~)orcnrli l lq-Ntcit~rte~s.-d town ordinance ill a 
conirty not having the ftwcr law dtdarcd t h r  ru~lniirg at large of 
hogs, rtr., withill the town limits a ~n~isnncc,  and provjded for  im- 
po~uidi~lg them a i ~ d  collection of the coost of kwpirig thrm, :IS wc.11 3.r 

a l)cw:~lly on the owiler. The plaintiff' lived in the county, and his 
hoq.: were talwn up in the corpomle limits of the town. werc im 
ponudrd, nud he was charged lhe cost for licepiring them, Held, the 
1:1w recoglliars the differenr~ hvtween impthing a prn:rlty for thc vio 
lalion of the or(lin:~nre arid a charge for keeping up the hogs. Re- 
visal, sws. 1679, 1682. Ibid. 

4. IIuilic*iptrl Covf~ot.ution.s-CiticP rrnd To~xws-Anininlr a t  L(~?ye-X~ci- 
sawcJ-I'articwlnr Instontcs.-I'crmitting hogs to nin a t  large wftliin 
the corpor:rte limils of :L tow11 in riolation of ;L town ordin:mce is  :I 

nnisxricf~, and wherr 111~ orrlinanc~l itself so dec.leres, it is nnuwcs 
sarg, in order to c'onvict for ;I r i o l a t i o ~ ~  tlrcreof, to show that any 
particular ins l i~ i~cr  amounlcd to a rntisancc~. ]hid. 

,S. 1.li~riic~ipal Corporntiows-IFo?rcJ lss?rcs-,Vcc7rnsnrf/ fi;apr2ncr,-LcqiC~I(rtivc' 
P o ~ c - c ~ . s - C o n s t i t ~ ~ f i o ? ~ t ~ l  Lu~~.--Vofcrs.-TT~I~ile : ~ n  incorporalcd town 
may issue bonds for ilecei5ary e-xneilws withont snhmitting the qnes- 
ti011 of their issnanw lo ils voters. the anthority residcs in the 1,rgis 
latnre to restrict i t% Dower so $15 to prevrnt alrnscts i l l  thaf r c s p ~ ~ i :  
ant1 whrrr the Legishtnre Eixs passrd ail act nnthorizing a town to 
issue b o ~ ~ d s ,  provided t h r  pror)triitioll is s~~brni t lad to :rnd npprovrtl 
by it5 ~ o t e r s ,  issnanw of honds wilhont meeting this requirrnwnt is 
invalitl. ('onstitntion, Art. VITS, he(>. 4. Bwrm-c'll v. Lillinq$ow, 94. 

6. Bnnrc - Slat?rfcx - A unr,n(Zator?/ Acts - Rate of lntcrt sf - Mutwin7 
('71nngcs.-Wh(~c~ thc Lcgislatnrr 1x15 iruthorizetl $1 town to issue 
bonds for  a necessary eyjmsta npon the nrqrov:~l of its voters, speci- 
fying that the hondi boar interest a t  a ralr  not exceeding 5 m r  cent, 
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and after SULIL.~I issuance has met the approvnl of tht. voters of the 
town thc IAcgislatnre anthorizes the bunds a t  6 per cent interest. the 
1:ltlrr act will l)c constrned ;I? :rme~~tlntory of and incorporatoil into 
the. fir\t, and the ilift'erc>ucP bv twoe~~ the ratcs of iuteri\st authorized 
being material, bonds issued a t  the higher rate arc. iuvalid without 
the requinvl approval of the voters of the to~vn. I b i d .  

7. Mu21 iulpul Corporatiot~s-Ro~~ds-X\'e~ucru{~c~-Water-~ro~~Ii~s-LocaI Qrrc's- 
tion.~-l'o~c?ts.-TY~c validity of borlcis for semeragr purposes issned 
in compliance with a statute reyniring thc approml of the ooters of a 
tow11 are not affeclrtl by the iuvaliility of bonds issued ~ m d e r  :I s ~ p a -  
m t c  :md distinct act :luthoiizing the town to iasiw 1)onds for water- 
x\orl<b : ~ d  sewerage purpose\, passed hy :u~otElcr Legislxturc~. the 
question ils to whether the sewerage would be advantagcwus nithont 
a wutt~r-works systc.rn being o w  for the local antlitrrities, and resting 
with the roti'rs of thc town or  up011 s ~ ~ h s e q ~ ~ ( w t  le.gis1ation. Ihid. 

S. illunrc~pul Gor'porntions-Citit's und 'I'oums-Boad Isstccs-Arcces.sur.ic s 
-Vote of People-I,cgislatiw C o t i t r o d C o n s t i t ? * . t ~ o r ~ ( ~ l  Lau-.-'L'hc 
I~uililing and rqmiring of s l r w t i  and siclcwalks a r r  a nwrshary mli- 
11ic.i~n1 expnsc,  and the question of issuing hontls tlkerrfor by the 
town i\ not ort1m:rrily requirtvl to 11' s ~ ~ l m ~ i t t c d  to  tlw rotela of the 
town; but where by the town c h : ~ r t t ~  or other special Icgislation, o r  
both, this is  reqi~irrd, i t  i s  ntlcmsary to the validity of the bonds so 
issued that t 1 1 ~  requi~.ement Ire first observed, the matter k i n g  within 
thc exclusive l(>gislative control. Constitution, Art. VIII, see. 4. 
1:rtrrr~k urt% v. DurAam, 196. 

9. Municipfrl Corpof-atioqts-Citie4 a11d Tow~rs--8rweruge-Buisanw-ln- 
junctio%~.-Vhere a citizen of a town has h i l t  his home near the 
place where the town's sewer emptied into :I stream, and there ir evi- 
dence tending to show that  the flow of water was thereafter increased 
hy concrete streets so as  to carry offet~sive matter and germs t11ro11gh 
t l ~ c  iewer, into the s t rwm, to  the injury of the 11c.alth of his house- 
hold. a restmining order should be granted to the hearing. i t  appear- 
ing, hg agrwment, that the town was only restmined from artificially 
washiug its sidewalks until then. Quiclcel a.  Gastor~iu, 404. 

10. Mutricipcrt Gorpo~utions-Ne{lli{jmcc'-St?-cets aud SiLle1ou1l;s--7'ric~ls- 
~ ? ~ f d ~ l l c ( ' - ~ ~ ~ s t i o n ~  jor Jf i rp-C' i t i~.~ and Towns.-A city is rcvlnired 
to keep its streets and sidewallts in a reasonably s;lfr condition by 
cor~tinuons supervision, but i t  is not held to  warraut them a t  all 
times to be absolutely safe; anrl while permitting n hole wvcaral 
ini.11cs deep left by the removal of a water meter by its own em- 
ployees, about 16 or 18 inches in diameter, partly in the concrete 
sidrmalk and partly oil n grass plat within the iwrbing, to remain 
there for six mm~ths, nEorils e v i t l ~ ~ ~ c e  of actionable ~ ~ e g l i g t ~ n e t ~  for a 
pc'rsonnl injury tl~creby ca~~scvl, i t  may not he declared negligrncae 
pcr s~ as a matter of law. Bf>kor'w v. Charlotte, 540. 

13. Munic.ipul Corporations--Co?rtt.actor"s Bond-St~tut(~s-Ir~terp~~ct f~t ion-  
I n  1'nri Moteria-Counties.-111 an action to enforce inclividnal li;rl,il- 
ity upon the rnenlhcrs of the hoalvl of connty commissio~~er\ for full- 
ilre to tali(, a bond from a contractor for the eruation of ;I c o ~ u ~ t y  
poorhonqe required by our statute, c'h. 150, Laws 1913, it is H f f d ,  that 
the cntire body of the law applicable to tlrih sltbject is iw pun' ntntwia 
and sh~i i ld  be czonstruetl ;is one statntc. F'orc P .  P'cimstcr, 551. 
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MUNICIPAL CORP01tAT10NS-Co.r~t.i~~ued. 

12. Same-County Cornrnissior~ers-Individzcal Liability-1'cnalties.-Re- 
visal, sec. 1319, declares evcry county a body politic and corporate, 
having certain powers enumerated by the  statute and those implied 
by law, and no others, which can o ~ d y  be excrciscd by the board of 
commissioners, or in pursuance of a resolution adopted by them, and 
construing this section with other relevant sections of the Revisal im- 
posing penalties upon the commission~rs for failure to perform such 
duties, o r  making thcm indictable, and with reference to scctions 
expressly making the commissioners individually liable when Bnow- 
i n d g  taking inadequate bonds from sheriffs, tax collectors, etc., i t  is 
Hcld, the eounty commissioners are  not individually liable in the 
failure of their ministerial duty to take the bond required hy ch. 150. 
Laws 1913, from a contractor for the erection of a county home, wch 
not having bern expressly declared; and the rrmrdy is by indictment. 
Ibid. 

13. Municipal Co~pol-ations - Ordiwm~crs - Stables - Nuisa?zces-Cornmo.ucno,n 
Law--Cities and Towns.-Stables within the limits of a town are not, 
a t  common law, regarded a s  nuisances per sc, regardless of the way 
in which they are kept; but owing t o  their objectionable character 
when placed too near a dwelling, an ordinance of a town rensonably 
regulating their location is a valid one. Its terms inclnde one in 
course of erection. 8. v. Bass, 780. 

14. Samc-Equal I- 'rotc~ction-Reaao~~~abZ~~~ie~~~~-Valid Ordinawccs-Convic- 
tiom.--An ordinance of a town regulating the placing of stables with 
reference to their distance from dwellings, a s  nuisances, must be 
reasonablc and uniform, affording protection to all c i t i z~ns  alike, 
and reasonably appropriate for the accomplishment of any legitimate 
object falling within the police powcr of the State;  and where an 
ordinance provides a penalty for t h r  erection of a stable closer to the 
dwelling of a neighbor than to the owner, the ordinance will he dr- 
clared void and conviction thereunder a nullity. Ibid. 

15. Municipal Gorporalions-Ordina~1crs-Stablrs - Nuisances - Questions 
of Law-Trials.-The qnestion of the validity of an ordinance regn- 
lating thc distance stables may be plarcd from dwellings within the 
corporate limits is a matter of law for the courts to decide. Ibid. 

16. Municipal Corporations-Cities awd Tml;%s-Ordinances-Sundafj Lnwx 
-Discrimination-Cmistitutional Lam.-An ordinance of a town, 
authorized by statute, imposing a fine of $25 upon drug stores for 
selling cigars, etc., on Sunday, and a fine of $5 for the same offense 
upon restaurants, cafes, and lunch stands, declaring the same to bc a 
rnisdcmeanor, relates to  distinct and easily severable wcnpations, and 
in the ahsence of any finding that those engaged in them cornc in 
competition with each other, thcl ordinance will not be dcvlared un- 
constitutional and invalid upon the ground that  it is discriminatory 
against the owners of drug stores. 8. v. Davis, 809. 

17. Sanze-Statutes.--The authority giveu an incorporated town to make 
ordinances, rulcs and regnlations for the better government of the 
town as  thry may deem hest, Revisal, see. 2923, includes the right to  
make an ordinance regulating or prohibiting the sale of cigars and 
tobacco on Sunday and to declare such sale a misdemt~anor punish- 
able by fine, etc., such tmding lo promote the morals and well-being 
of society; and it  is Hcld that  the ordinance in question is also au- 
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thorizt,d under its charter provision gir~ing the aldermen the power to 
make "regnlations to  cause the due obscrvai~ce of Sunday." Ibid. 

18. Xan~c-,?fi~~~icip~~Z Discretiow.-The cxtcnt of the authority the General 
Assembly or a ninnicilml corporation may exercise in the passage 
of statutes and ordinances regulating tho ol)serv:mce of Sunday, 
when such a re  constitiitional. is for the Grnrral Assembly, or for tlrr 
governing body of the nlnnicipality acting under its authority. Ibitl. 

3IU'I"UAL MIS'J'AI<lC. See Reformation of Instrnments, 1 ; Equity, 2, 3. 4. 

KdTURAT, OBJECTS. See Ikeds and Conveyances, 19, 20, 21, 22. 

NAVIGABLE WATERS. 

I .  Nnvignblc Watcrs-Gt'ants-Excl~esive Fis7~inq--Stat1rtcs.-h grant of 
land bordering upon or partly under navigable waters caimot confer 
upon thc gr;mtee the sole or esclnsive right of fishing on sniah waters, 
nor can such right bc acquired hy prescriptive use. R c r i d ,  sec. 
I6V3 (1) .  Revisal, s t ~ s .  1698, 2450, 1696, 1697, have no :~pplication 
to the f a d s  of this case, and it was no error for the colirt to refiise 
to  submit an issue under scrtiorls 1698 and 2450. ncZZ v. Smith ,  116. 

2. Samt'-f/~cdgmc~ts-Intcrpretation-paZ u + ~ d  Error.-In this: action 
the jnry found for Ilit5r verdict that defendant "had rsrongflilly 
fished in front of the plaintiff's lands on navigable water5 in snch 
way as  to interfere with or prcvent the operation of plaintiff's seine 
from this beach," whercnpm ;r jndgincnt was signcd enjoining de- 
fendant from wrongfully interfering with or preventing the ldaintifl', 
her agents, etc., in  operating a seine fmm her shore. Held, the rc- 
snlt of the actiou is that the Anal judgment hy whic.11. by correct ill- 
terprrtation, is that the defendant was rrstraincd from wrongfnlly in- 
terfering ~ v i t h  plaintiff's right in fishing Irpou navigable watcrh in 
common with all persons, and the defendant having aysl,twled, it mas 
for him to show error in the jndgn~cnt of the lower court. Ihid. 

3. A1uuignb7r~ IVatcrs-Wtrtcr Right--T1771ur?r~s.-Undrr Revisal 190.5. sw. 
1696, rlcclariug that persons owning lui~ds on nng riarigable water 
may, for the purllose of crecting whi~rves, malic c11tric.s of the lxl~ds 
covered hy water adjacent to their own, the Ion-water n1;rrli in a 
navigxble strean1 in which the sea tides do not ebb a i ~ d  iitrm i i  the 
Imnrrdilry of the adjacent land, though the height of the rmler 
llnctnated according to thc wiucls. S71arrt~o~171orese 71. CVlaitc', 16. 

NECESSAItIES. See Munici~ml Corporations, 8 ;  Statutes, 5. 

NECB:SSAltY EXPENSES. See County Commissioners, 2, 3. 

XEGLIGENCE. See Fish anrl Oysters. 1 ;  Carriers of Goods, 3. 4 :  Master 
and Sersant, 1, 4, 5, 8, 9, 10;  Railroads, 2, 4, 5, 10, 11, 13, 12, 17:  Tele- 
graphs, 2, 3, 4, 6, 9, 11 ; Cttrriem of Passengers, 3, 8, 9, 13; Contracts, 
4, 15, 16;  Automobiles, 1 ; Pleadings, 6 ;  Issl~es, 3, 6 ;  Mlinicipnl Corpor- 
ations, 10 ; Principal a i d  Agent, 10 ; Conflict of Laws, 1 ; Trials, 7. 

1. NcgZigeltce-TriaZc-Evidcn~~~Instr~tons - Danflrrows Conditions- 
Licenses.-M7bere a cotton mill company did not Beep the fence 
around its reservoir in repair, where thr  children of its employees 
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were permitted to have their pl,l:rygronnd, and a 5-year-old child of 
an employee, the plaintiff's intestate, got through u hole in the fenre 
and was drowned : IIcld, i t  was reversible error for the j~tdge to 
charge the jnry that  thcx only negligenc2e imputable to the defendant 
was in pc~mit t ing the particular hole to be there, for if thc whole 
fence was dilapidated and insecvre at this dangerous location, it  
would be evidence of defendant's negligence in not repairing it. 
Starliwg v. Cottow Mills ,  222. 

2.  Begligencc-7'rials-I?tst~ uctions-E~p?~rssio.n, of Opinicvv,.-Where the 
trial judge read his notes of the evidence to  thc jury and ins t r~~c ted  
them if they found the facts as  thns shown i t  would narrow the in- 
quiry of negligence down to a certain pll:rse, 21 position taken by him 
2111 tlirongh the charge, it is held a s  reversihlc error. as  undnly ern 
phasizing the view the court had talien of thr  evidence. Ihid. 

3. &ante-l,icrvbst.~-Rl~le of I'rudcnt Man-Where a cotton mill company 
nuthorized its employees to  have a playgronncl a t  a place rcnderetl 
dangerons through its own negligence, which caused the death of 
plaintiff's intestate, a 5-year-old child of an employer, i t  is rerersiblc 
error for the trial jndge t o  lay down the rule of the pr~idcnt man a c  
;I measure of the defendant's responsibility in safcgnnrding the chil- 
dren of others against being injured by dangrw existing on his own 
land. Ibid. 

4. iV~gligc?~cctl~uilroad~~-<"ollisio~~~s-Injt~r~~ to Pcdcstrian.s-TriaIs-&J?.i- 
dcnct.-Quc~stions for ,Turf/.-In an action to recover damages of a 
milroad company for injuring the plaintiff, alleged to h a r e  been 
cawed by the d(5fendant's negligence, the evidt'nce is sufficient a s  to 
the defmdant's negligence, h t  not of wantonness, which tends to 
show that the deft-ndant's branch line crosscd i ts  main line in town : 
that  the plaintiff was stopped by a freight train a t  this crossing. 
and ah i le  standing bctwrcn the two tracks about 35 feet from the 
track a fast train on thc main line crashed into a freight train on 
the crossing, and a small stidi of timber was hurled upon the  plain- 
tiff, c ~ ~ n s i n g  the injnry complained of. Hrndcrson v. R. R., 307. 

5. ,%Tc~gligm~cr-Automohilr~-l,icrf~rrscd C h ( ~ u ~ ~ u r s - l J t ~ l ~ , ~ ~ f ~ c I  Acts-Gai6sul 
Conntc.tiov!.-Where the owncr of an automobile is driving her car 
npon the strecth of ir city in violation of an ordinance rcqniring a li- 
ctmw, and the macahinr i s  injnrcd by the backing of an express wagon 
o ~ l t o  the street in snch ~iegligcnt manner as  to clarnage the car. 
without contributory negligence on thf, owner's part and whirh the 
care of a skillful chaud'twr would not have avoided. it  is Hcld, that 
the violation of thc ordiliance will not bar the plaintiff of recowry 
in her action for  damages, there being no causal c.onnection between 
the nnlawfnl act  and the damagtw sustained. Zagicr v. 1Cxyuress Po.. 
6R2. 

6. A-cgligc'?iac-Indep(~r~dent Contractor-Con-tracts.-TInde1- the fac2ts of 
this case it is held that  the defendant could not avoid the damages 
sought upon the ground that  the propcrty cLansing the injury WIS 

operated a t  the time by an independent contractor, undcr thr  all- 
thority of T11owtux 72. Lumbcr Co. ,  153 N. C.,  351. Btriclrland 71. Lunl 
her Co.. 755. 

7. Neq1igc~~cr~-Trial-Evide?ice-Non.suit,-An experienced inspector of 
timber for the pnrchaser on the prcmises of the sc,ller brought hic 
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action to recover from the latter &amages for  a personal injury re- 
ceived while inspecting the lumber by i ts  falling down upon him; 
and the evidence tends only to  show that he was familiar with the 
premises and this particular pile of lumber, and was inspecting it 
in  his own way, and could not account for  its falling. I l c ld ,  insuffi- 
cient to take the case to the jury, and a judgment as  of nonsuit was 
proper. Weaver v. Hardwood Co., 766. 

8. Neglige~~ce-Automo~iZes-Res Ipsa Loguitur-Direct ?'cstimon~.-In 
an action to recover damages of the defendant for negligence in rnn- 
ning his m~tomobile, resulting in breaking the leg of plaintiff's mulc, 
there was evidrnce for  plaintiff that the automobile was riot properly 
equipped nrith bralux, and that it strnck the mule, which was stand- 
ing quietly on the side of the road in safety, causing the animal t o  
snddmly back and rec2eive thc injury complained of. Evidence for  
defendant tcndcd to show that the machine was moving undcr per- 
fect control, a t  thc rate of 6 or 7 milcs an hour: that plaintiff was 
on the mule, near the middle of the road, and gave him a jerk and 
he baclrrd into the machine, causing the h j n r y ;  that thc machine 
was properly eqnigpcd with brakes, etc. There wai  verdict for de- 
fendant, under a proper charge- upon the issncs, a ~ i d  :r jntlgment 
thereon was proper. The doctrine of Yes ipscr loquilllr does not ap- 
ply, the testimony having brcn given by witnesses to the fact. Buld- 
u:ia v. Rnzitlzrrmcu, 772. 

9. Negligence - Blastinq - 'I'.ri(~ls - Ez)iden ce-Quc.stiowa for J u r ~ /  -Evi- 
dence in this action tending to show that a railroad com[)any, in 
blasting its right of way for its road, used a charge of rlynnmite con- 
taininq 25 pounds 011 the top of a larqe rock, 14 fect r 6 or 8 feet, 
where it  h:~d a gap or cavity facing the plaintiff's houw, with a high 
place on the rim on the side opposite, and from the explosion. qct oE 
without warning, sto~ies wcrc thromm ovrr plaintiff'r hoine 100 ~ a r d s  
away, causing the chimney and other parts in tlic inferior of the 
honsc l o  fall, injuring various members of tbc plaintiff's family 
therein, is sufficient to be submitted to the jury upon the issue of 
dcfcnclailt's actionable negligencc. As to whether negligencc is nec- 
essarj to he shown in trespass of this c'himlcter, Q?IPW. TlT$vqins c. 
E. R., 773. 

NEGOTIABLE INSTIZIJMEN7"S. 
NegotinbTe I~~struments-1)rafts-D('sigr~ntc~d Unpaid Fund-R~ght  of dc-  

tion-Limitation of Actions.-The assi,-l~ee of certain drafts given to 
a deputy TTnited States marshal by the TJnitcd States marshal, upon 
condition that  they wcre to be paid out of moncgs owed the deputy 
for his fees and cxpcnses as snch officer, which wrre then tlne hni 
continuc'd to he nnpaid, may not maintain his artion ngain5t lhc ad 
ministrator of the deceased drawee until snch fees and espmses 
havp been paid to the marsh:il by the Government, for nntil then 
the cmlse of action does not t~ccrne. Moore ?J. Hnrkins, 696. 

NEWLY DISCOVERED EVIDENCE. See New Trial, 1. 

NEW TRIAL. See Issues, 1 ; Appeal and Error, 43. 

Ncw l'ricrl-N~?n;llj Discovered 3videncc.-In this case defendant's mo- 
tion for a uew trial for newly discovered evidence was properly dis- 
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NEW TRIAL-Continued. 
allowed under the authority of Johnson v. R. R., 163 N. C., 453. 
Cainey ti. Codwin, 734. 

NONEXPERTS. See Evidence, 22. 

NONSUIT. See Carriers of Goods, 1 ;  &faster and Servant, 2 ;  Appeal and Er- 
ror, 16 ; Injunction, 2 ; Contracts, 4 ;  Elections, 9 ;  Trials, 4, 7, 8 ;  Evi- 
dence, 13, 16 ; Railroads, 12 ; Negligence, 7 ; Descent and Distribution, l .  

NOTES. See Judgments, 6 ;  Removal of Causes, 2 ; Claim and Delivery, 1, 2 ; 
Contracts, 8. 

NOTICE. See Carrier ofiGoods, 5 ;  Telegraphs. 5. 7, 8 ;  Commerce, 2 ;  Deeds 
and Conveyances, 17, 49;  Conversion, 1 ;  Priucipal and Surety, 1 ;  Part- 
nership, 5 ; Drainage Districts, 1 ;  Judgments, 17. 

NUISANCE. See Injunctions, 1 ; Municipal Corporations, 2, 4, 9, 13, 15. 

OBJECTIONS. See Trails, 9. 

OBJECTIONS AND EXC1EPTIONS. See Appeal and Error, 3, 6, 24, 31, 36, 38, 
41, 46. 

OBSTRUCTIOSS. See Injunction, I. 

OFFICE HOURS. See Telegraphs, 4. 

OFFICERS. See Tendor and Purchaser, 10. 

OPINION. See Appeal and Error. 7 ;  Courts, 3 ;  Evidence, 8 ;  Vendor and 
Purchaser, 15. 

OPTIONS. See Deeds and Conveyances, 4. 12, 16;  Contracts, 10; Trusts, 3. 

"ORDER, NOTIFY." See Carriers of Goods, 1. 

ORDERS. See Appeal and Error, 18. 

ORDINASCES. See JIunicipal Corporations, 2, 13, 15, 16;  Railroads, 2, 3. 

OUSTER. See Tenants in Comn~on, 1. 

PARDON. 
Pardon-Fines Retur-ned-Coeirts-Proccd~cre.-lT7l1ere one convicted of a 

crime has paid the fine imposed by the court and then has obtained 
a pardon from the Governor, it is the duty of the court to return the 
fine upon his application and presenting the pardon, so long as  the 
money remains in its possession and the rights of third persons have 
not intervened; but where the fine collected has reached its final des- 
tination, i t  is beyond the reach of executive clemenc~, and may not 
be recovered. Rununz v. Turner, 86. 

PAREPU'T AND CHILD. See Statutes, 8. 
1. Parent and Child-Earnings of Child--4ctior11s.-In an action by a 

father to  recorer from his minor son's employer wages earned, an 
instruction to find a certain sum in favor of plaintiff if the jury be- 
lieve the evidence was not error, where i t  did not appear that the 
father's authority over the son had been destroyed or renounced. 
Daniel u. R. R., 23. 
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2. Parcnt and 6% ild-Enrtiir~qs of Child-('o~ttl-art 1c.it7~ En~plo?lcr.- 
Where :L father allows his nlinor son to work for a third p;rrty un- 
der an agrec.ment whereby the soil's wages are  to be paid to h in~ ,  
payment to thc son will be protected 11nti1 tlic ngrcwnent is re- 
scinded, wherc~ngon the fathcr is entitled tcr the w;~gcs. Ilrid. 

3. Parent an& C'7~ild-En?awr*ipation-Board of CA ild.-111 :In action 
against the father to rrczover rnoney for the hoard of his minor son. 
and thr  defenw relied upon is th:lt the clef(3nd;nlt h:ld emanci~nted 
his sou, itntl co~~sequeutlg wrs  not li;tl)le, the b ~ ~ r t l e n  is upon the. (16. 
fentlanl to p row the fact. fTo77rr?id T.  linrtlc!~. 370. 

4. Nan~c-E?~idcnrc--El~idc.lice tcwding to prove that  the father had 
agreed with his 18-year-old son that the lttttcr shoi~ld leave his f:rlh- 
er's roof, have all his own r i rrni~~gr.  and inulre his own cwntrwts, is 
sufficient as  to the son's emancipation to cleftvtt ;I recowry trpairist 
the father for the son's board. I7)id. 

PAROI, AGREEMENT. SPP Tri~sis,  1. 

I'AROT, EVIDENClE. See Judgnwnts, 2 ; I)eetls nnd C'o~~reyii~rc~es. 2 : Con- 
tmcts, 12. 

PARTIES. See Princaipill and Agent, 1, 4 ;  Jntlgments, 4, 23, 26: Actions. 1: 
Pleadings, 5 ; Corn-ts, 5 :  Wills, 10: Appral ant1 Error, 30: Ventlor and 
Purchaser, 10; Decils and Conveynr~ces, 36: Est; t t~s .  1: Trusts, 4 ;  
Equity, 10. 
IDnrtic~.s-lr~fants-l'nrtitior~-E.stoyry,~~l.-l;I7h~~rc an i~lfiint residing with 

his mother has an interest in lands thc. snbjtbd of prtrectlings for 
partition, and mas not properly rrprcsrnterl therein, hut his m o t h c ~  
was a party thereto: ;rnd in SIICI~ proc(wlirlgs a d i~~is ion  is ~ n a d e  iil- 
lotting to  the niother ;lnd himself her share as \wll its thnt of the 
i n f i ~ ~ l t  ; m d  after kwcomi~~p of age he joins ill thcb cwnrc~yilnce, or c.xcl- 
cutw a qnitcl;rin~ deed to cert:liu of thcx lxnrls allolted to his mothw 
:md himself and receives a t  lmlst his share of ~ I I P  p ~ ~ r ~ l l : ~ s t ~  priw. 11e 
is estcqqrrd by his acts and condnc3t to deny the ri~litlity of tho 
jndgmoat entthred in the former procwvlirlgs, or to ywstion the ram? 
in ;xnother proctwling for partition hronght srven ytwrs x f t ~ r  he h:ls 
reatahed his majority. csperinlly where tht. rights of innocent p:lrti('s 
ha re  intorvenetl. T'iclr 7). Wootc'n, 121. 

3. Same-Code Yracticc3.-Our Codr procedi~rc, p c ~ n i t t i n g  or rtqnirinp 
1r:~rties to : ~ I I  action to litigate mattcri hetwrrn themselves is with 
reference to  the pl:ti~~tiff's demirnd, and only permitted when th r  tlr- 
tertnination of the issues i~5 essential and tlesirablc for :I con~plctp tlr- 
tc.rrnination of the and does not extend to the retention 
of a party who, 1q)ou the p1e:ltlings and r~idencc,  is shown to tjc ;rn 
nnncwssary one. Ibid. 
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T'ARTICTTJARS'. See Judgments, 3. 

PL4I{TITION. Set1 I'iirtirs, 1 : 1)ecds and ('on~eyanrrs, 28 ; Appeal and Error. 
30, 37. 

I'urtitior~ - 'I'itlt, - M V ~ ~ O I Z C C  - I ? ~ s t r ~ c t i o ) l ~  - IXre(iti?lg J I L ~ ? ~  - Court8.- 
Whcre, 1npon issne a s  to plaintiff's title in partition proceedings the 
cause is transferrrd to the trial docket, and it  i~ppe:~rb 011 the trial 
that he and those nnder whom he claims hare  bwn in possession 
under a chain of title for sixty years preceding the institution of the 
action, and that the title is not affected by attempted pmwtxlings for 
division :lrnong the heirs a t  law of the origiual owner or by an at- 
tempted sale to  make ;ISSP~S by :Ill admillistrator of olle of them, an 
instruction is  proper that if t h ~  jury find the facts to be a s  trstifird. 
to nnswclr the i s sw "Yes." in plaintiff's favor. 11'07)crts 7). IMlr, 466. 

PARTNICIISHIP. Sec Principal and A.qent, 0:  Jndgments, 27. 

1. Purfnc~rslr ip-Dctds a II d C f f l ~ v c ~ / c r n c ~ r s - l C c ~ ~ ~ I f ~ / - T t t ~  I I Y I ~ ~ Y  ill ('ort~rr~on.- 
A conveyance of land to a ~artn'rhhip is valid and vests thr full 
equit;lblc title in the members of the firm ns t(.n;~nts in common. 
Robinsow 1 ) .  /lcf~(qhtr!/. 200. 

2. Part~~(lrsh i p D e c d s  trwd Co?~?-c~~/tsr~ccs--l<(~a/t!~-l~ri~~eif)(~l (!nil A qc nt- - 
Purol Ezitl(ht~cc-Contruct to ('on~e~/.-An i1gcnc.y of partnership (1ot.s 
not extend to a valid conrcgnnce of its real property by one of the 
~bartners so ah to  pass the absolute title: but the agtm2y miry hr show~i 
by rmrol to he rmhrnced within the scope of the partnership autliority, 
untl then the deed will he operatire ;IS a contracat to convey the land. 
which does not require a seal, and. a s  snch, is rnforcihle. Ihid. 

3. San~e-Xutlrrt, of l ' a r t r / c r s l ~ i p - A y e ~ c ~ ~ / ,  l3sprrss or 1n~plicd.-It wai  
shown to he within t h ~  scope of n c3rrtain ~~nrtnersl i ip  to  sill1 patent 
rights that the partnership wcmld receive in payment certain articles 
of personal property and real est;rte a s  well : mu1 it :11)1reared that 
wrtnin real estate was t h ~ l s  eonreyed to the firm. i~nd r f ~ o n v e ~ w l  to 
:I third perhim by n fcc-simple d c t ~ l  excvnted by only one of them. 
Hrld, thc authority of the partnc.rs to malce thc conveyance could lw 
eil11i.r pxpress o r  im~~lict l  from the natnre of tlie bnsiuess, ,lnd hic 
coilvtyrarlcc operntrtl ns a valid contrxrt to convey the lands. bincli~~g 
i~pon the individual mcLmhers of the firm. Ihid. 

4. Ptrrtnersh il+'l'oi'ts-Indi?)i(l~~al l,iabilitr/-A ~~tomol)il~s.-A partner- 
s h i ~  is liilhle for the tort of one of its members committed in the 
scopt> and course of the part i~ershi~)  bnsincw ~vliich ~)roximntely 
canscs injury to  :inother. a s  in this casr. where thc p:~rtncrship owned 
a garage and let ont n~rtomobiles for hire, to be rlnl 1137 the nartners 
or c4h:tuffenrs sul)plietl by theln. irntl 21 passenger 0x1 n car i i  injnrrd 
by the negligence. of one of the pilrt~~erh :~(-ting as  c2h:inffenr on the 
occwion. Cotes v. Hflll, 350. 

5. I ' o r t w o  ship-Rctirinq I'cri-tncr-Totic*c.--For n retiring memher of ;I 

~tartncrship to  rsciipc liability for the s~~bscqnent indebtedness of 
the firm c~ontiniring n i~der  the s:rmr nnme and doing tlie snmc Bind of 
b~siness .  i t  is necessar!: for notice of his retirement to be c.xpresslg 
or impliedly given in s o m ~  adeqnate wny to those with whom the 
pir rtncrship has been dealing. F~irriitwrc Co. ?). l~ussrll ,  474. 

6. Partrrrrskip, Scope,-Contmcts-Inrlivid?tnl Linbilit?l-T?'iaZs-fividcnc(' 
--Qucnfions for  J~L~?/ . - I I  partnership is  not ordinarily Immd by the 
contracts of a partner not within the scope of tl~t. ohjt3rts of the 
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partnership, for his own benefit, and where a firm of druggists, not 
dealing in coal, had ordered a car-load of coal in  August, which i t  
had used and paid for, and there is evidence that a member of the 
firm, on the firm's stationery and in the firm's name, had ordered for 
his own use a car of coal from the plaintiff for each of the months of 
September, October, November, and December, without the knowledge 
of the other partner, and of which neither he nor the partnership 
business received benefit, i t  is sufficient to sustain a verdict of the 
jury exonerating the other partner. and the firm, as  such, from lia- 
bility. Coal Co. u. Fain,  645. 

PAYMENT. See Usury, 1; Judgments, 18, 26;  Bills and Notes, 1. 

PEDESTRIANS. See Negligence, 4. 

PENALTY. See Carriers of Goods, 12 ; Municipal Corporations, 12. 

PENALTY STATUTES. See Carriers of Goods, 10. 

PERFORMAh*CE. See Carriers of Passengers, 1. 

PERPETUITIES. See Deeds and Conveyances, 35; Estates, 3. 

PERSOK. See Execution, 2. 

PERSONALTY. See Mortgage, 1. 

PHOTOGRAPHS. See Evidence, 7. 

PHYSICAL INJURIES. See Damages, 2. 

PLE-4DINGS. See Counties, 1 ;  Limitation of Actions, 2 :  Elections, 8 ;  Issues, 
3 ; Courts, t5, 6, 9 ; Judicial Sales, 1 ; Actions, 3 ; Vendor and Purchaser, 
15 ; Marriage and Divorce. 1. 

1. Pleadings-illlegations-1suues.-All matters alleged on one side and 
denied on the other are  not ~~ecessar i ly  a t  issue in a legal sense, but 
only such as are necessary to the determination of the controverky; 
and when the issues submitted by the trial judge are comprehensive 
and cover every phase of the controversy as  set out in the pleadingq, 
giving the objecting party opportunity to offer any pertinent evidence, 
they are sufficient, the form thereof being of little consequence. Roper  
u. Leary ,  35. 

2. Pleaditzgs-Bruce~?dments-Courf's Disc-T-etion-Teleg~"al?hs.-It is within 
the discretionary power of the trial judge, in an action to recover 
damages for mental anguish against a telegraph company for negli- 
gently failing to promptly deliver a telegram relating to sickness, to 
allow the plaintiff to amend his complaint so a s  to allege that he could 
and mould have gone to the bedside of his relative, etc., and such is 
not reviewable on appeal, in the absence of any e~idence that this 
discretion had been abused. Jo7znson u. Tel. Cq., 130. 

3. Pleadings-Multifario~~s-Denzurrer-Statute~s~--Objection that the com- 
plaint in an action is multifarious and contains irrelevant and re- 
dundant matter, and is too inartificially drawn for the defendant to 
answer, should be by motion to make it  more definite and certain 
(Revisal, sec. 474), and a demurrer on that ground is bad. Lee u. 
Thowt ton ,  209. 
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PLEADINGS-Corttinued. 
4. Name-Cause of Action-Cot~struction.-A complaint in an action which 

is  not so prolix as  to mislead or confuse the defendants or to conceal 
or obscure, by its elaboration or redundant words, the real cause of 
action, is sufficient; and if the matters alleged arise out of one and 
the same transaction, or series of transactions, forming one course of 
dealings, all  tending to one end, narrating the transaction as  a whole, 
the cause stated is not objectionable as  multifarious. Ibid. 

5. Same-Deeds and Conuegances-3le.ntal Capacilp-Parties-Fraud - 
Where the complaint in an action to set aside certain conveyances 
of land to different persons for fraud and undue influence upon 
grantor, and for his lack of mental capacity to execute them alleges, 
in  substance, that the grantor executed the deeds when totally de- 
ficient in mental capacity, and that  he was fraudulently imposed 
upon and unduly influenced by the defendants, who had conspired 
together against him to take an unfair and unjust advantage of  hi^ 
mental and physical condition, it states with sufficient clearness a 
good cause of action, though the pleading may have set forth the 
matter with some prolixity and unnecessary detail. Ibid. 

6. Pleadings-Atbton~obiles-Ca?wiers of Passengers-Gratuitous Seruice- 
Negligence.-Where the complaint in an action to recover damages 
for a personal injury claimed to hare  been caused by the negligence 
of the carrier of passengers by antomobiles for hire alleges that the 
transportation was for a valuable consideration, and, further, that 
the injury was received through the negligent and reckless driving of 
the car by a member of the firm furnishing it. the allegations are  suf- 
ficiently broad to cover either aspect of the demand, and to sustain a 
verdict, though the services rendered a t  the particular time were 
gratuitous. Gates u. Hall, 360. 

7. PZeadings-Cou?zterclainz-E~idence-I~~sues.-TVhere a counterclaim in 
a n  action has not been pleaded, and there is no evidence to sustain such 
plea, had i t  been made, the refusal of an issue relating thereto is 
proper. Barnett u. Smith, 535. 

PLEAS. See Criminal Law, 9. 

POLICE POWERS. See Intoxicating Liquors, 1 ; Insurance, 12. 

POLICIES. See Contracts, 1. 

POLICY CONTRACTS. See Insurance, 2. 

POSSESSION. See Tenants in Common, 1 ; Processioning, 1 ; Claim and De- 
livery, 1 ;  Actions, 4 ;  Bills and Sotes, 1. 

POWERS. See Wills, 10. 

PRECINCT. See Elections, 3. 

PREJUDICE. See Corporations, 5.  

PRESCRIPTIVE RIGHTS. See Municipal Corporations, 1. 

PRESUMPTION. See Appeal and Error, 8 ; Taxation. 6 ; Railroads, 16 ; Deeds 
and Conveyances, 53; Husband and Wife, 1. 

PRIMA FACIE CASE. See Telegraphs, 1. 
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PRINCIPAL AND AGENT. See Partnership, 2 ; Statute of Frauds, 1 ; Issues, 
6 ;  Telegraphs, 9, 11. 

1. Principal and Agent-Cndisclosed P?'incipabContraci-Breach of War- 
ranty-Parties.-Where a husband, acting for his wife, executes in 
his own name a simple contract of purchase of a piano, without dis- 
clositlg his representative capacity, the wife may maintain an action 
in her own name for damages on a breach of warranty of the instru- 
ment. Woodward a. Btieff, 82. 

2. PrincipwZ and Agent-Evidence-Declm-atio??s-Direct Testinzony.- 
The principle that  excludes declarations of a n  agent a s  to his au- 
thority to  bind his principal by his acts can ha\-e no application 
where the agent himself testifies to the fact, as  a witness in the suit. 
Allen v. R. R., 339. 

3. Principal agd Agent-Bale of Lands-Conznzission8.-In an action for 
the alleged breach of a brokerage contract for the sale of lands by 
the agent to recover his commissions it  is necessary for the agent 
to show he had been snccessful in procuring a purchaser v h o  not 
only was able and willing to  take the lands in accordance with the 
terms of the contract, but who wonld hare done so except for the 
defendant's default. Crowell a. Parker, 392. 

4, Nanze-Deeds and Conveyancrs-EscrolL-Parties-Par01 Contracts- 
Trials-Eaidexce-Questions for Jury.-In an action t o  recover bro- 
kerage commissions upon the alleged breach of the contract of a 
vendor of lands that the purchase price should be a certain bum 
payable part in cash, the deferred payment to be secured by a mort- 
gage on the lands, there was evidence tending to show a later agree- 
ment between the parties and a proposed pnrchaser that the pur- 
chase price sho111d be a less sum, and the defei~dant delivered the 
deed in escrow in the form of n receipt from the holder stating that 
the parties had agreed thereto, but which  as not signed by either 
the vendor or proposed purchaser, and that the deeds were to be de- 
livered upon receipt of part of the purchase price and a mortgage on 
the lands securing the deferred payment: that the proposed pur- 
chaser withdrew from the arrangement and the vendor received back 
the deed held in escrow and sold the lands to a stranger to the trans- 
action; Held, the escrow, as  to the rendee, rested in par01 and was 
unenforcible; and upon the entire evidence the question as  to whether 
the plaintiff had procured a purchaser in accordance with the terms 
of his contract was a question for the jury. under proper instructions. 
and it  was reversible error for the trial judge to direct a verdict 
thereon in plaintiff's favor as a matter of law. Ib id .  

6. Principal and Agent--Sale of Lands-Cwltracts-Conz?nissiodzs-Defat~Zt 
of Principal.-An agent for the sale of real estate upon commission 
who finds a pnrchaser who is ready, able, and williag to  purchase it 
on the authorized terms is entitled to his conipensation. if the sale 
is prevented by default of his principal in refusing to consummate it. 
Ibid. 

6. Principal and Bgcnt-Trawling Sales?faun-Partnerslzip-Retiring Part- 
ner-Scope of Agency-Necret Limitntiorfls.-The question a s  to  whether 
the principal is impliedly bound with the knowledge of his agent de- 
pends upon the scope of the duties of the agent i11 respect to the par- 
ticular transaction in which the agent acqnired such knon~ledge, which 
is not affected by any secret and undisclosed limitations by the prin- 
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PRIR'CIPAL AND AGEBT-Continued. 
cipal upon the power of the agent to so ac t ;  and where the traveling 
salesman of a concern is informed of the retirement of a member of 
a firm to which he had sold goods for his principal, and thereupon 
sells goods to the new firm, it  becomes his duty to inform his principal 
of the change in the firm, and this knowledge will be imputed to his 
principal. Ficrniture Co. 2;. Bzissell, 474. 

7. Sanze-Trials-Questions for Jfiru-Szibugencics-Questions of Lam- 
Where a mannfactnring concern contracts with another that the 
latter shall sell its products, upon a comnxission, through its traveling 
salesmen, and there is evidence that one of these salesmen had col- 
lected accounts and represented the manufacturing concern in extend- 
ing credit, i t  is Held. that the question as to whether his knowledge 
would be impnted to his principal in the sale of its goods on credit to 
the continuing members of a partnership, so as to release the retiring 
partner from liability, should be submitted to the jury, notwithstand- 
ing there was also eridence that the principal alone passed upon such 
matters. As to whether the principal would be bound by the knowl- 
edge of the subagent as  a matter of law, gzccere. Ibid. 

8. P r i n ~ i p a l  and Agent-Contracts-Inzplied Aulhoritl~-General Agents. 
-Where the evidence tends to show that the holder of most of the 
stock in an amusement corporation wired the agent of a theatrical 
troupe an offer a t  a certain price per weelr, which was accepted, but 
in pursuauce thereof the agent risited the town for the puqwse of 
reducing the contract to writing, saw the manager of the place where 
he was to perform his engagement, aud mas referred to one held out 
by the corporation to be its general manager, who drew the contract 
ancl instructed the manager to sign, and it  TTas thus entered into by 
the parties. with a stipnIation that it  was to terminate upon two 
weeks previous notire given by either one thereof to the other: Held, 
under the principle that one is bound by the acts of his agent within 
the apparent scope of the latter's authority, the corporation was bound 
by the contract. and was respousible for the legal damages the troupe 
had sustained owing to the failure of the corporation to give the re- 
quired previous notice to terminate the contract. Ferguson 2;. Amuse- 
ment Co., 662. 

9. Principal and dgcn t-Contrarts-Evidelzce-Know1edgc-natificatio.n. 
-Where the corporation, omler of places of amusement, has  obtained 
a n  acceptance of its offer a t  a certain price per weelr for a theatrical 
tronpe to give performances in one of these places. and the troupe 
has thereafter entered into a written contract with one ostensibly the 
corporation's general agent, based upon the former's offer, but con- 
taining a provision for the termination of the contract upon two weeks 
previom notice by either party, the duration of the contract being 
otherwise indefinite, the performance by the troupe in corporation's 
place of entertainment for two weeks with its lrnowleclge, and evi- 
dence that  it  had endeavored to modify the agreement as  to  price the 
troupe was to have been paid, is eridence that the corporation knew 
of the stipulation as  to the prerious notice each was to gi~-e the other 
to terminate the contract, and of its ratification of the contract made 
in its behalf. Ibid. 

10. Principal and Agent-Seglige??ce-Yefcri9zory Purgeo??~ -Where a mule 
being operated upon by a veterinary surgeon in a stall of a stable i s  
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PRINCIPAL AND AGENT-Contiriued. 
injured by the want of proper confinement in the stall, and during the 
operation the surgeon has called to his assistance the aid of a hand 
working in the stable, the surgeon is responsible for  the negligent 
acts of the stable hand which operated to produce the injury. Beck 
v. Henkle, 698. 

PRINCIPAL AND SURETY. 
1. Principal and Suretp-Statute of Frauds-Original Promise-Mort- 

gages-Registra tion-Notice.--The defendant received from H. a note 
for the purchase price of a cow whereon the plaintiff was an indorser 
secured by an unrecorded mortgage, of which the defendant had act- 
ual knowledge. The defendant received the cow from H. npon con- 
dition that he pay off the note then held by a bank. Held, the de- 
fendant's promise mas a11 original one not falling within the statute 
of frauds, inuring to the exoneration of the plaintiff as surety. though 
not made to him, the consideration of the transaction moving to the 
defendant being the value of the cow, represented by the amount of 
the note. Nicholson v. Docer, 145 N. C.. 145; Springs z'. Cole. 418. 

2. Principal and Sllretl~-Evidericc-Statute of Frauds-Qucstions for 
Jur?/.-It is held in this case that, under the conflicting evidence, 
the questiou as  to whether the defendant's promise was a11 original 
one inuring to the benefit of run indorser on a note given for the pur- 
chase of a POW should be submitted to the jury npon appropriate 
issues. Ibid. 

PRIVITY. See Equity, 10. 

PROBATE. See Deeds and Conreyrunces, 26, 43. 

PROCEDURE. See Judgments. 13. 

FROCESS. See Counties. 1. 

PROCESSIONIKG. 
1. Processiomkng - Anaendnzents-Title-Adver.9e Possession-Evidence.- 

Where in proceedings under the processioning act the line of one of 
the parties is called for in a deed under which the other claims, and 
on appeal in  the Superior Court an amendment to the pleadings was 
allowed setting np  title by adverse possession under color and other- 
wise to a certain marked line of division, the effect was to put a t  
issue the title to  the strip of land in dispute, and testin~ony of such 
possession is competent either 011 the direct issue as  to title or on 
the issue as to correct location of the present dividing line. Maultsbl~ 
c. Bmddy, 300. 

2. Prooessioning-Title-Estoppel.-Proceedings for processioning the 
boundaries between lands of adjoining onrners may not put the title 
in issue, but this may now be done under our statute, Revisal, sec. 
717; and a final adjudication thereupon will operate as an estoppel 
both a s  to title and the correct location of the disputed line. Hilliard 
v. Abmethy, 643. 

PROMISE. See Statutes, 8. 

PROOF. See Equity, 7. 
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PROSECUTION BOSD. See Courts, 11. 

PROXIMATE CAUSE. See Railroads, 10, 11. 

PUBLIC CROSSIXGS. See Railroads, 16. 

PUBLIC OFFICE. See Elections, 7, 8, 9. 

PUBLIC SALES. 
Public Sales-Purchaser-Void Judgments-Iss?cfs-Vel.dict.-A purchaser 

a t  an execution sale under R judgment which is an absolute nullity 
can acquire no interest in the lands thus sold, and where in a subse- 
quent action against such purchaser to recover the land the jury ha\-e 
found that the plaintiff is entitled to recover the land, but the defend- 
ant is entitled to a certain interest therein, i t  is proper for the trial 
judge to set aside the second issue and render judgment on the first 
issue in plaintiff's favor. Johnson v. Whilden, 153. 

PURCHASER. See Municipal Corporations, 1 ; Mortgages, 4. 

QUALIFICATION. See Jurors, 1. 

QUESTIONS FOR JURY. See Fish and Oysters, 1; Master and Servant, 2 ;  
Deeds and Conveyances, 6, 7, 9. 19, 21, 52 : Carriers of Passengers, 8:  In- 
junction, 3 : Railroads, 11, 13 ; Principal and Agent, 4, 7 : Negligence, 4, 
9 ;  Principal and Surety, 2 ;  Municipal Corporations, 10; Evidence, 10, 
19; Partnership, 6 ;  Equity, 7, 9 ; Conflict of Laws. 1 ;  False Imprison- 
ment, 1 ;  Fornication and Adultery, 1 ;  Homicide. 2. 

QUESTIOSS OF LL4W. See Courts, 2 ;  Carriers of Goods. 11;  Water and 
Water Courses, 3 ;  Insurance, 6 ;  Principal and Agent, 7 ;  Deeds and Con- 
veyances, 47 ; Municipal Corporations, 15. 

QUO WARRANTO. See Corporations. 6. 

RAOE DIVISIOS. See Carriers of Passengers, 11. 

RAILROADS. See Appeal and Error. 13, 22, 23; Contracts, 2, 3 ;  Instruc- 
tions, 2 ;  Commerce, 2 ;  Limitation of Actions, 1 ;  Water and Water 
Courses, 5 ;  Negligence, 4. 

1. Railroads-Damages-Ihld-Crop-18sues.-Where the damages a re  
sought by the owner of lands, in his action against a railroad com- 
pany alleged to have been caused to his lands and crops by the de- 
fendant's negligent failure to keep open the culverts under its road- 
bed, i t  is  not necessary to  submit the issues as  to  damages addressed 
to the crop and lands separately; but, a t  times, i t  is  desirnble to do 
so in order to present the questions involved, and such a conrse has 
been approved by the Snpreme Court. Perry v. R. R., 38. 

2. Railroads-Xunkcipal Corporations-Town Ordinances-Speed of Trains 
-Trials-Bvidence-3TegZig~1fce.-TTrhere an ordinance of an incor- 
porated town forbids the operation of through trains a t  a certain 
crossing within its limits a t  a greater speed than 4 miles an hour, and 
requires that a trainman shall go before the train a t  this place a 
distance of 50 feet to warn pedestrians, i t  is reversible error for the 
trial judge to refuse to  instruct the jury that the violation of this 
ordinance was evidence of negligence on the part of the defendant. 
and they should answer the issue in plaintiff's favor if they found 
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such was the proximate cause of the personal injury sued on, when 
there is eridence to sustain the request so to  charge. Dorsett v. R. R., 
109. 

3. Railroads-_Xz~nicipnl Corpo~afions-TOIGX Ordinanc~s-Throz~gh Trains 
-Local Switching.-A locomotive from a through train is considered 
a s  a part thereof while smitchiug cars therefrom to be left a t  its local 
stop, within the meaning of an ordii~ance of the tolm requiring that 
the speed of such trains a t  a certain crossing within the town shall 
not exceed a speed of 4 miles an hour, etc. Ibid. 

4. Railroads-Right of Way-Foul Conditiolzs-Evidence-Aregligencc- 
Trials.-In order to recover damages of a railroad company for fires 
caused on its foul right of way, it  must be affirmatively shown that 
the condition of the right of way was foul, and that  i t  was caused 
by a spark from the defendant's locomotive. McRee G. R. R., 111. 

, 5. Eailroads-CI-ossings-Segligence-Look and Listen-Tmck-Improper 
Cionstruction.-TThere there is evidence that one driving an automobile 
approached a public crossing of a railroad, where the view of an 
approaching train was obstructed, with due regard to his safety, 
looking and listening for the approaching train, which came without 
signal or warning, and which he could not see before going upon the 
trslck; that he was prevented from crossing by a vehicle approaching 
from the opposite direction, and in endeavoring to back his machine 
out of danger his engine stopped and, because the track was not 
properly filled, the rails standiag above the level of the ground, his 
machine could not be made to more, and was struck by the locomotive, 
causing him to be injured while endeavoring to jump out; that the 
engineer should, by the exercise of proper care, hare seen plaintiff's 
danger in time to hare aroided the injury: Held, sufficient upon the  
question of defendant's actionable negligence to take the case to the 
jury. Broz~n v. R. R.. 266. 

6. Same-Sudden Peril-Contributor! Segligence-Rule of Prudent Man. 
-Under the circumstances of this case, it is held that the condition 
of the defendant railroad company's tracli a t  a crossing where its 
locomotire had a collision with plaintiff's automobile. causing the 
injury complained of, was evidence of defendant's negligence in not 
properly filling between the rails, leaving for the determination of 
the jury whether the plaintiff acted as  a man of ordinary prudence 
and presence of mind would have done when confronted suddenly by 
the same grave peril, though the care required of him in approaching 
the track was increased in proportion to the danger in attempting to 
cross the same where the view was obstructed. Ibid. 

7. Railronds-Deeds and Convqrances-Rights of Way-Easements- 
Aban(Xonm~nt-T7?zeq1iivocaZ Acts-Intent.-An abandonment by a 
railroad company of its right of way acquired by deed with provision 
that it  would then rerert to  the grantor, includes both the intention 
to abandon. in concurrence with the external acts by which such in- 
tention is carried into effect, amounting to a relinquishment of the 
property, which must be positive, unequivocal, and inconsistent with 
the claim of title. R. R. v. McGuire, 277. 

S. Railroads-Deeds and Cowveyances-Riohts of Way-Easemmnts- 
Abnndonment-Spur or Side Tracks.-Where a railroad company ac- 
quires a right of way over the lands of the owner by deed with pro- 



vision that i t  would revert to the owner for nonuser for a ~ t a t e d  
period, and constructs and operates its main line thereon for a while, 
and then changes its main line of road to cross other lands, but con- 
tinues to use the locus in  quo for spur and side tracks in connection 
with its freight or other railroad business, the relocation of its main 
line, as  stated, is not an act of abandonment which will forfeit the 
company's easement under its deed. Ibid. 

Same-Permissive Us-Lcas~s.-Permissive user or occupancy of a 
portion of a railroad company's right of way, not then used by the 
company for railroad purposes, or such portion leased by the com- 
pany to its patrons in furtherance of its business, does not affect the 
company's title once acquired, and cannot be construed as  an act of 
abandonment by the company m d r r  its deed providing that the title 
thereto will revert to the grantor in event of abandonment for a epeci- 
fied period. Ibid. 

Ra-ilroads-Mastcr and Se?-~'ant-Xegliger~c~-P?~oxin~ate Cause-In- 
strtcctions-dppeal and Ervor.--The plaintiff, an employee of the de- 
fendant railroad company, was engaged a t  night in   hove ling coal 
from one part of the tender of a locomotire to another, which was 
standing still, with evidence tending to show that he was injured 
while on the step. in leaving the cab, b~ a jar  caused by another 10- 
comotire striking the one he was on. which approached without 
warning. Hcld, the jnry might have inferred that the engines were 
being coupled for the purpose of moving the one he was on, and the 
question of negligence would then depend 11po11 whether there was a 
jarring of uniisnal violence in such instances; or whether the train 
approached without warning: and while the fact that the jarring 
caused the plaintiff's injury would be some evidence of defendant's 
actionable negligence, it  would be insufficient to establish as  a mat- 
ter  of law: and, further, an instruction to that  effect would be r e  
rersible error, in leaving out the element of proximate cause. Lassi- 
ter v. R. R., 283. 

Rail?.oads-Segligevcc-Escap2~1g Rt~am-Runazmy Horses-Int~rzjen- 
ing Cause-Prominzate Cnuse-Trials-Evidmce-Quest.io% for Jury. 
-Evidence that  the engineer on the loconlotive of defendant railroad 
company carelessly and recklessly let off steam from the engine under 
a team of horses used in handling freight a t  i ts depot, and, seeing the 
horses frightened, did not desist, and that  his conduct caused them 
to run a way and kill the plaintiff's intestate is sufficient upon the 
issue of the defendant's actionable negligence to  take the case to the 
jnry;  and in this case it is held that the question of the intestate's 
negligence to h a r e  ventured there, being deaf, and the intervening 
negligence of the owner of the team in not providing a proper harness, 
together with the cluestion of proximate cause, was correctly submit- 
ted to the determination of the jury. Witte v. R. R., 309. 

Master and Scvz;an,&-Railroads-Rafe Appliances-Negligeltce-nvi- 
dencc-?ionsuit.-The master, a railroad, is not liable to its servant 
for an injury received while a t  work on its railroad track, driving 
a 6-inch spike into a cross-tie, because the face of the hammer had 
been worn slick, he had been promised a new one, and he was stand- 
ing at' the time on a loose pile of dirt, aud was hurried by the fore- 
man for the passage of an expected train, the injury being a sprain 
in  the servant's back; for snch could not have reasonably been an- 
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ticipated by the master, does not come within the rule of liability 
requiring the master to furnish safe tools, etc., and a judgment of 
nonsuit was proper. B'lor?-is u. R. R., 633. 

Rui7roads-Street Railu.af/s-Care of Passengers-G~rard-rai1s~~Ib~9cnt 
Conductor-Xegligence-Evideqlce-Questiofls for .Jrrri!.-Where a 
street railway company rnns its open car to its amusement park, the 
w r  provided with guard-mils held in place only by their own weight. 
and there is evidence tending to show that these rails are easily 
lifted by passengers entering or learing the car. which the presence 
of the condi~ctor, in looking ont for the safety of his passengers. would 
prevent; that  a t  a time when the car was crowded and a crowd of 
rmsengers was expected a t  the park, the conductor left the car to 
throw a switch, just before reaching the park platform, and the plain- 
tiff. a n  old and feeble woman, attempting to get on the car a t  its 
regular stop, was injured by the rail, which had been held np by the 
pawengers entering and leaving the car, falling on her head : and that 
$1 special man m s  occasionally employed to throw the s ~ i t c h ,  hut 
was absent on this occasion : IIcld, evidence of actionable negligence, 
and it was reversible error for the trial judge to charge the jury that 
the car was properly equipped, and that the defenclant mas not liable 
if the injury to the plaintiff was caused by the rail h a ~ i n g  been lifted 
1)y the other passengers, there being no fastening and no one present 
charged with the duty to  prevent them. Rvowrz v. Power 00.. 533. 

Railroads-8treet Railways-Ntopping of Cars-I??vitatiow Imp1ird.- 
The stopping of a car a t  its regular place for the purpose of taking 
on passengers is all implied imitation for passengers to board the 
car there. Ibid. 

Rui lrouds-Contr ibz~to?~~~ Xegligewce---Public Crossings-Look and Listen 
--18~1~~8-.kI8f Clear Chance.-Where the evidence tends to show thnt 
the plaintiff's intestate, without looking or listening, attempted, in the 
daytime, with an unobstrncted view, to cross defendant's railroad 
tracli in  front of a slowly approaching train, heeilless of a shout of 
warning by defendant's employee thereon given to another, when he 
mas 6 fret and the locomotive 10 feet a t  right angles to the point of 
eontnct, but continued to walk forward, and rece i~ed  the injnry rp- 
sulting in his death: Held, should the facts be accordingly estab- 
lished, the contributory negligence of the intestate will be regarded 
as  the proximate cause of the resulting injury, and bar recouery. and 
an issue as to the last clear chance is  prolxrly refused. Docidson r .  
I<. R., 633. 

Aamc-I~~scsunzptio~zsS-FFil~e~~e in an action against a milroad company 
to recover damages for the negligent killing of plaintiff's intestate 
there is ample circumstantial evidence that his death was proximately 
caused by his contributory negligence in failing to look and listen, or 
observe the caution required of him before going upon the track in 
front of defendant's train, there can be no presumption in hi3 favor 
that he had previously looked or listened for the approach of the 
train. Ibid. 

Ro 17roadn - Frighteni~lg Hqmes - T1JaEs-Negligence-Evide?zce-T7rr- 
diet, Directing-Appeal axd firror-Instruction.-Wllere damages are 
sought in an action for injury to plaintiff's team, and it appears that 
the injury was caused by the horses becoming frightened a t  the de- 
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fendant's train, while left unhitched in the field three-fourths of a 
mile from defendant's railroad crossing, a peremptory instruction to 
answer the issue of negligence in defendaut's favor, if the facts are  
so found. nothing else appearing, is not erroneous; and where the 
damages complained of were evidently caused in this ma~mer,  an in- 
sufficient opening for  the passage of the team a t  the crossing becomes 
immaterial. Needharn v. R. R., 765. 

ItATIFIC.4TION. See Tenants in Common, 4 :  Principal and Agent, 0. 

REALTY. See Wills, 6. 

IIECEIPT. See Coinpromisc, 1. 

RECEIVERS. 
Receivers-Ralcs-Insol~elzt Colpo?'ntio?is-Iss~tcs of Fact-Tric17 h$i Juru  

--Sdjudicntio?? a$ Chambers-Appeal and Error.-Where receivers for 
an insolvent corporation ha\-e been appointed and the corporate prop- 
erty ordered to be sold by them and a party enters a n  interplea claim- 
ing prior lien upon certain of its stallding timber, upon which issue 
has been joined, the question ~ r e s e ~ l t e d  is for the determination of 
the jury, nnless such trial has been d u l ~  waived; and it  is  reversible 
error for the judge, nt chambers, to adjndicate the fact of lien and the 
mnonnt; but the order for the receivers to sell will stand, i t  being 
their duty to do so to the best advantage, and retain the proceed. snb- 
ject to the further orders of the court. Basscmer v. Hardzcarc Po., 728. 

RECESS O F  COURT. See Courts, 10. 

RECOXVERSION. See Wills, 0, 10, 11. 

RECORD. See Appeal and Error, 2, 42 ; Judgments, 5.  

RECORDARI. See Courts, 4. 

RECORDER'S COURT. See Appeal alld Error. 5, 6. 

REFEREXCES. See Appeal and Error, 8, 29. 

REFORBIATION O F  INSTRUMENTS. 
Rsformatio~? of I?zstruments-Frai/d-.+Pfutt~~cl rlli8fali?--Inadeq1cate Colt- 

sidcrntion-Deeds and C'omv~l(a?ices-Trials-Evidence.-In order to 
successfully invoke the equitable jurisdiction of our courts to correct 
a deed for  mistake, i t  milst be sholvn that the mistake was mntual, 
or the mistake of one superinduced by the fraud of the other: and 
the evidence in this case, tending only to show that the grantor in- 
structed his draftsman to convey the land, reserving the timber. with- 
out the lmowledge of the grantee, which was not expressed ill thc 
deed, and that  the price was inadequate for both the timber and land 
coaveyed, is held insufficient both as  to the questions of mutual mi.;- 
take and fraud. Allen v. 8. R., 339. 

REFUSING TO RECEIVE. See Carriers of Goods, 10, 11. 

REGISTRATIOX. Mortgages, 1; Deeds and Conveyances, 4, 17, 43, 49;  
Electio~is. 9 ; Corporations, 13 ; Conversion, 1 ; Principal and Ageat, 1 ; 
Equity, 11. 
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RELATIONSHIP. See Telegraphs, 6. 

RELEASES. See Contracts. 2 ; Corporations, 4 ; Evidence, 10. 

REMAINDERS. See Deeds and Coaveyances, 69, 60;  Estates. 1, 2, 3 ;  Tl'ills, 1. 

REMOVAL O F  CAUSES. See Appeal aild Error, 2. 
1. Kemovul of Causes-Transference of Caz~ses-Fvatemal Nocieti~s-Lo- 

ral  Lodge-Venue.-In an actioii to recover damages alleged to have 
been received by the plaintiff while being initiated into a fraternal 
insurance society, in  consequence of rough treatment. brought in a 
different co~uity from that of the resideilce of the plaintiff and the 
one wherein the injury was alleged to have been received, it  appeared 
that the defendant, the head lodge, had a local lodge in the county of 
the venue, in which members were received, the usual business of 
surli lodges transacted, and membership fees collected and remitted to 
i t :  Held, the trailsactioils of the local lodge were such usual or con- 
tinuous business as  contemplated by the statnte, and the cause was 
improperly transferred to the county in which the plaintiff resided 
and the injury was alleged to have been received. Revisal, sec. 423. 
Ange v. Woodmen, 40. 

2 .  i7e?zue-- collate^-a1 Xotes-Mo.rtyages on Lands-Renroval of Causes.- 
Where an action is brought upon a note to obtain a personal judg- 
ment against the maker and for the sale of the collateral hgpothe- 
cated, and it  appears that among the collateral is a note secured by a 
mortgage on lands situated in a different county from that of the 
7-eaue, but no relief by foreclosure of the mortgage is sought, the 
sale of the collateral does not affect any interest in the land which 
would require that  the action be brought in the county where the 
laud is situated, and a motion to remove the cause on that grouad 
is properly denied. Warren D. Herringto??, 165. 

REPUDIATIOS. See Vendor mid Purchaser, 6. 

REVISAL. (See various headings of subjects for greater accuracy.) 
SEC 
211. The statnte takes from court the power to disbar attorney except in 

inrtances specified or in the practical immediate administration of 
the law. Where statute directs, disbarment is imperative; and for 
lesser offenses, nnder former statute, he will be disbarred if they 
are  of such character as  to render him unfit to practice Ian-. AS'. v. 
Johnson, 799. 

336. The mailing of a deed, when gmntee takes no steps for a long period 
of time to have it  rePxecuted, is a delivery. Lunch v. Johnson, 610. 

386. One claiming land by adverse possession against a perfect paper title 
has the burden of proof by the greater weight of the evidence, and 
the charge in this case i s  held erroneous as  requiring a lesser de- 
gree of proof. Land Co. v. Floud, 643. 

391. This statute makes the statnte of presumptioa a statnte of limitations. 
RI'oM.'~ D. Harding, 6%. 

394 ( 2 ) .  From a change made in a constructed railroad bed, causing dam- 
age to land, the statute of limitations commences to run. Cardwell 
?;. R. R., 365. 
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394. Section limits the time of bringing action for permanent injury and 
does not apply to damages caused by failure to properly maintain 
the roadbed, keeping culverts open, and the like. Perrfl v. R. R., 38. 

423. For damages received from initiation in  local lodge of fraternal order, 
the action is  properly brought in  county where such are  inflicted. 
Ange 2;. Woodmen, 40. 

425. ( 2 ) .  Motion t o  remove cause to promote ends of justice is  addressed to 
court's discretion, and appeal from court's decision thereon is held 
frivolous in Supreme Court. Ludzt-ick v. Mining Co., 60. 

453. A defense bond, with its sureties, is  liable for  Supreme Court as well 
a s  Superior Court costs. Grimes v. Andrews, 367. 

474. Objection to multifarious and irrelevant pleadings must be on motion 
to make them more definite. Leo v. Thorntorz, 209. 

476. Objection for  misjoinder of causes must be on motion to divide them. 
Ibid. 

535. A charge stressing benefits derived from corporations without men- 
tioning the benefits received in return, and the judge saying he would 
not permit a verdict to stand based upon guesswork, prejudice, etc., 
is  reversible error. Btarling v. Cotto?% Mills, 222. 

535. Upon a trial for murder with evidence of the offense of manslaughter, 
the trial judge should submit and instrnct upon the lesser offense, 
though not requested to do so and prisoner has agreed to submit to 
verdict for murder in second degree. S. v. Merrick, 788. 

572. The provisions a s  to  judgment rolls are  directory, and judgment will 
not be declared void for reason that  clerk has not attached the 
papers. Brown u. HarlEing, 685. 

608. Appeal from justice's court will be dismissed on motion in Superior 
Court after several terms of court, if not perfected, though the jus- 
tice's fees were paid him. Helsabeck v. Grubbs, 337. 

614. A party in interest not served in proceedings to divide lands between 
tenants in common waives irregularities by an appearance, and is  
bound. Wooten 2;. Cunningham, 123. 

625. Joint owner of horse is liable to arrest for selling the horse and con- 
verting proceeds of sale to his own use. Doyle v. Bush, 10. 

686. The statute of limitations is  not retroactive. and may be suspended 
when homestead has been sold before its operative effect. Brozcm v. 
Harding. 685. 

717. Title to lands may be put in issue, and final judgment estops the par- 
ties. HiZUard v. Abernathy, 643. 

727. Joint owner of horse is liable to arrest for selling the horse and con- 
verting proceeds of sale to his own use. Doyle v. Bush, 10. 

979-80. A grantee in a timber deed is in privity with the subsequent grantee 
of the land and may, in proper instances, have his deed corrected. 
Bills v. Ford, 733. 

980. A trustee in bankruptcy is  a purchaser under meaning of this section. 
L y w h  u. Johnson, 610. 

982. A second mortgage on personalty properly registered is prior to  lien 
of one registered in wrong county and thereafter registered in the 
right county. Bank v. Corn, 76. 
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SEC. 
990. Certificate of clerk of court without stating the commissioner had 

authority to take probate of the deed is insufficient for registration. 
Shirgle Mills v. Lumber Co., 410. 

1005. Authority from corporation's directors to borrow necessary funds im- 
plies authority to  mortgage corporate property. Wall v. Rothrock, 388. 

1129. A special later legislative act repeals a general law, when repugnant, 
to the extent it  is repugnant. P o z ~ e r  00, v. Power OO., 248. 

1573. This section, amended by the Laws of 1907, must give way to extent 
they are  repugnant to special legislative charters given qzcasi-public 
corporations. Ibid. 

1196. A dissolution of a corporation by court's judgment under this section 
is constitutional. Land Co. v. Floyd, 543. 

1309-10. A cause of action alleged against the county and summons served 
on the commissioners, as  such, individually, is against the county, 
and commences from issuance of summons. Fountain v. Pitt ,  113. 

1378. Where this State grants requisition from another State for fugitive, 
who takes out habeas corpus and forfeits bond, the school fund and 
not agent of the other State gets the amount of forfeited bond. I n  re 
Wiggins, 372. 

1581. In  this case the title to lands depended upon certain contingent inter- 
ests, and the rule against perpetuities was not violated. Lee v. Oates, 
717. 

1590. I n  this case the legal title to certain lands held in t rust  merged with 
the equitable title, and neither the trustee ilor his heirs Tvere neces- 
sary parties. Ibid. 

1679. The difference between imposing a penalty and a violation of an ordi- 
nance in  a no-fence law territory is recognized by the law. O ~ c e n  v. 
Williamston, 57. 

1682. The difference between imposing a penalty and a violation of an ordi- 
nance in a no-fence law territory is recognized by the law, Ibid. 

1689 (Gregory's Sup.). Contracts in cotton futures a re  void, and judgmellt 
will be set aside in Supreme Court when i t  appears that the judg- 
ment upholds them. Randolph I;. Heath, 383. 

1693 ( 1 ) .  Grant of land under navigable waters cannot confer exclusire 
right of fishing. Bell v. Smith, 116. 

1696. The low-water mark on navigable streams not subject to ebb and flow 
of tide is the boundary for purposes of entry for erecting wharfs. 
Shannonhouse v. White, 16. 

1696-7-8. Sections have no application as  to exclusive rights of fishing n-here 
Iands a re  granted under navigable water-s. See 1693 (1). Bell v. 
Rmith, 116. 

2063-64-66. Delivery of intoxicating liquors for the purpose of sale is not 
authorized by license from sheriff to sell. Pfeifer u. Drug Go., 214. 

2450. Issues a s  to  exclusive rights to  fish over lands granted under navi- 
gable waters properly refused. Bell v. Bmdth, 116. 

2587. A successful litigant in proceedings for condemnation by city, appear- 
ing by attorney, is not entitled to recover attorney's fee as  part of 
cost. Durham v. Davis, 305. 
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2592. A successful litigant in proceedings of condemnation by city, appear- 
ing by attorney, is not entitled to recover attorney's fee as  part of 
cost. Ibid. 

2611. ,4 passenger on a train who is ejected for refusing to again pay fare 
he has theretofore paid is wrongfully ejected, and has cause of action. 
Sawyer v. R. R., 13. 

2619. By express pro~~ision, this section does not apply to officers and those 
in their custody, and sheriff has no right of action for being required 
to go into colored coach with a colored prisoner. Huff v. R. R., 203. 

2631. Actual or constructive tender is necessary to recover daily penalty of 
carrier refusing to accept freight for shipment. Bane v. R. R., 328. 

2631-32. Express company not liable for refusal to  ship thirty crates of 
strawberries on a certain train, not taking such shipments, where 
other trains were provided, adrertised, and shipper knew thereof. 
Shaw u. Express Co., 216. 

2923. Ordinances of a town regulating the sale of cigars, tobacco, etc., on 
Sunday a re  authorized by this section. 8. v. Davis, 809. 

3142. A general residuary clause in a mill embraces every species of prop- 
erty unless elsewhere restricted. F d s o n  v. Middleton, 170. 

3271. Where on trial for murder an alibi is relied on, and evidence is as to  
murder in first degree and court instructs to convict of first degree 
or acquit, the verdict of guilty is construed with regard to the evi- 
dence and instructions, and is sufficient. S, v. Wiygins, 813. 

3609. Occasional employee liable for death of employer's mule, while in his 
possession, taken without employer's consent, without evidence of 
accidental death of mule. Clark v. TVhiteI~urst, 1. 

4115. A statute repealing this section is  of prospective operation, and espe- 
cially where taxes have been levied for current year and expenses 
have been contracted thereunder. ~Mann v. -411en, 219. 

4347. Elector voting for  too many candidates on one ballot for same office 
does not necessarily render ballot void a s  t o  candidates thereon for 
other offices. There is  no valid election where board of canvassers 
erroneously gives candidate a majority. Bray v. Baxter, 6. 

4806. A sale of lands in another State, for cultivation of figs, with certain 
guarantees of crop and profit, title reserved until purchaser per- 
forms certain conditions, etc., must be licensed by Insurance Com- 
missioner, is not an attempted regulation of interstate commerce, 
and a refusal of the corporation priilcipal makes its agent here guilty 
of a violation of the statute. S. u. Bgey, 831. 

4809. Provisions of fraternal order that  suits be brought within a year are  
1-alid. Paulk v. Mystic Circle, 301. 

REQUISITION. 
Reqzbisitiofi - Habeas Corpus - Appearance Bond - Forfeiture - school 

Punds-Statutes-Constitutional Law-Emecutive.-Where the Gover- 
nor has granted requisition for a fugitive from justice from another 
State, to be turned over to the agent of that  State here, and the 
prisoner sued out the writ of habeas corpus before a judge of the 
Superior Court, and pending this proceeding he forfeits his appear- 
ance bond, payable to the State of North Carolina : Held, the penalty 
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on the bond falls within the provisions of Revisal, sec. 1378, enacted 
in pursuance of Art. IX, sec. 5, of our Constitution, and goes to the 
benefit of the public school fund of the county, and not to the agent 
of the State whose requisition had been honored, especially when he 
has shown no authority from such State to collect the amount in 
controversy. I n  re  Wiggins, 372. 

RESALES. See Telegraphs, 7. 

RESERVATIONS. See Deeds and Conveyances, 24. 

RES IPSA LOQUITUR. See Negligence, 8. 

RESTRAINT ON ALIENATION. See Deeds and Conveyances. 54, 57, 58; 
Trusts, 4. 

REVERSION. See Deeds and Conveyances, 12. 

REVERTER. See Appeal and Error, 22. 

REVIEW. See Appeal and Error, 26, 29. 

REVOCATION. See Deeds and Conveyances, 34. 

RIGHT OF ACTION. See Bills and Notes, 1. 

RIGHT O F  WAY. See Railroads, 4, 7, 8 ;  Appeal and Error, 22, 23;  Instruc- 
tions. 2. 

RULES O F  COURT. See Appeal and Error, 39. 

RULE O F  PRUDENT MAN. See Railroads, 6 ;  Automobiles, I ;  Master and 
Servant, 6 ;  Equity, 2. 

RULE IN SHELLEY'S CASE. See Wills, 11, 14. 

SAFE APPLIANCES. See Master and Servant, 1 ;  Railroads, 12. 

SAFE PLACiE TO WORK. See Master and Servant, 3, 6. 

SALES. See Specific Performance, 1 ;  Principal and Agent, 5 ;  Wills, 9, 10, 
11 ; Deeds and Conveyances, 29 ; Appeal and Error, 35 ; Judicial Sales, 1 ; 
Receivers, 1. 

SALESMAN. See Principal and Agent, 6. 

SCHOOL DISTRICTS. See Taxation, 2. 

SEDUCTION. See Criminal Lam, 10. 
Seduction-Virtuous Woman-Euidewce-Bubsequent C o ~ d u c t - I n s t r ~ ~ -  

tions-Appeal and Error.-Upon trial for seduction under promise of 
marriage, Revisal, 3354, evidence of familiarities permitted by the 
prosecutrix after the act, not amounting to incontinency, does not 
negative the evidence that  she was innocent and virtuous prior thereto, 
though properly considered by the jury with reference to her charac- 
ter  and the weight of her evidence; and in this case a further remark 
of the judge that  such conduct "a year after the seduction should not 
be taken against her far  unrighteousness" was a repetition, in  scrip- 
tural phrase, of what he had already charged. 8. v. Lang, 778. 
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SEPARATE .4CCObIMODATIOKS. See Carriers of Passengers, 1. 

SEPARATE PA4PERS. See Wills, 20. 

SERVICE. See Criminal Law. 8. 

SEWERAGE. See Injunction, I ;  Municipal Corporations, I, 7, 9. 

SHERIFFS. See Carriers of Passengers. 12. 

SIGNISG AND DELIVERY. See Deeds and Conveyances. 7. 

SINKIXG FUND. See County Commissioners, 3. 

SKELETOS CASE. See Appeal and Error, 42. 

SLAVES. See Adultery, 1; Descent and Distribution, 1. 

SOLVEXT CREDITS. See Taxation, 4 ;  Usury, 3. 

SPECIAL STATUTES. See Statutes, 4. 

SPECIAL VERDICT. See Criminal Law, 9. 

SPECIFIC PERFORMANCE. See Deeds and Conveyances, 4 :  Contracts, 10. 
Specific P~rformance-Part Pel-foi-mance-SaZes of Rea1tfj.-The doctrine 

of enforcing a par01 contract to convey land 011 the ground of part 
performance does not prevail in North Carolina. Ballard v. B o ~ e t t e ,  24. 

STABLES. See Municipal Corporations, 13, 16. 

STATUTE OF FRACDS. See Deeds and Conveyances, 3 ;  Principal and 
Surety, 1, 2 ;  Contracts, 12. 

1. Statute of Frauds-Principal and Agent.-The principle that a general 
agent may not bind his principal by his promise to answer for the 
debt of another does not obtain when made concerning matters within 
the apparent scope of the agent's authority and induces an agreeme~t  
to  extend credit to another wherein the principal has a direct and 
beneficial interest. Har~dle Go. v. Plumbing Co., 495. 

2. Same-Consideratiox-An original promise to pay an obligation 
founded upon a distinct consideration moving to the promisor a t  the 
time, and not simply collateral or superadded to that of the principal 
obligor, does not fall within the meaning of the statute of frands. 
requiring that it  must be in writing, etc. Ibid. 

3. San~e.-The plaintiff, a manufacturer of handles, contracted with B. to 
manufacture and furnish it  with certain slabs suitable for its busi- 
ness, which necessitated the purchase by B. of an engine to drive the 
machinery used in making the output. In  order to enable B. to get 
the engine, the g e ~ e r a l  agent of the plaintlff, acting within the osten- 
sible scope of his employment, promised the defendant seller of the 
engine that the plaintiff would see that the engine should be paid for 
within a reasonably short time if sold on a credit, and the defendant. 
acting on this promise, was induced to make the sale accordingly. 
IIald, the promise of the agent was binding upon the  plaintiff, his 
principal, and being founded upon a consideration, did not fall within 
the meaning of the statute of frauds. Ibid. 

STATUTE O F  USES. See Uses and Trusts, 1 :  Deeds and Conveyances, 56; 
Trusts, 4. 
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STATUTES. See County Commissioners, 3 ; Contracts, 5 ; Constitutional 
Law, 1 ;  Limitation of Actions, 4 ;  Liens, 2, 3 ;  Estates, 1, 3 ;  Equity, 
11 ; Adultery, 1 ;  Homicide, 3, 9 ; Attorneys, 1, 2 ; Criminal Law, 10; 
Municipal Cbrporations. 3, 6, 11, 17; Appeal and Error, 5, 6, 27; Com- 
merce, 1 ;  Mortgages, 1 ;  Intoxicating Liquors, 3, 6, 8, 9, 10; Counties, 
1 ; Navigable Waters, 1 ; Execution, 2 ; Elections, 1. 2, 6 ;  Carriers 
of Passengers, 6, 11 ; Wills, 6, 16, 17 ; Carriers of Goods, 10, 12 ; Cor- 
porations, 5, 19 ; Judgments, 7, 24 ; Pleadings, 3 ; Taxation, 1, 3, 6 ; Deeds 
and Conveyances, 14, 25 ; Insurance, 1, 11 ; Costs, 1, 2 ; Courts, 4;  Water 
and Water-courses, 2, 5 ;  Requisition, 1. 

1. Statutes-Interpretatio~z-Intent-Anzefidatorl~ Acts.--Where a statute 
refers to  a prior legislative enactment, and in the caption and body 
of the act purports to  be amendatory, substituting and amending 
different sections, the legislative intent cannot be construed to repeal 
the former act. Toorneg v. Lumber Go., 178. 

2. Sawze-Drarailzage Districts-Reference to S'ectio~s-*Wistakes.-The leg- 
islative intent a s  gathered from chapter 238, Laws 1915, being to 
amend chapter 442, Laws 1909, relating to the establishment of drain- 
age districts, it is held that section 2 of the latter act, repealing. a s  
printed, section 2 of the former one, should, by correct interpretation, 
refer to section 11, upon the same subject-matter, i, e., the assessment 
of damages, and not to section 2 a s  printed, which sets out in  detail 
the requirements of the petition, the method of obtaining jurisdiction 
of the parties, and provides for the appointment of viewers and of a 
drainage engineer, evidently Roman numerals in the later act being 
mistaken for the figure 11. Hence, the two acts should be construed 
together, so as  not to repeal chapter 442, Laws 1909. Ibid. 

3. Stafwtes-Repugnant Clauses-Interpretatio?z.-Where there are two 
acts of the Legislature applicable to the same subject, passed a t  
different times of the same session, their provisions are to be recon- 
ciled in their interpretation, if this can be done by fair and reasonable 
intendment; but to  the extent they a re  necessarily repugnant the 
latter shall prevail. Branzharn v. Dwham, 196. 

4. Snnze-Special Statutes.-Where there is a statute of general applica- 
tion throughout the State, and a statute special to a given locality, 
passed on the same subject, and the two are necessarily inconsistent, 
the special statute will prevail, i t  being usually regarded as  an escep- 
tion to the general rnle, and passed with reference to the conditions 
existing in the restricted territory. Ibid. 

5. Same-Municipal Corporatiom-Bond Issues-Necessaries-Vote of 
People.-By chapter 56, Public Laws 1915, ratified 27 February, 1915, 
the Legislature established a scheme, applicable to all the munici- 
palities in the State, for local improvement therein, including streets 
and sidewallis, and authorizing the municipal authorities, under cer- 
tain conditions, to issue bonds to a proportionate extent for payment 
of principal and interest without requirement that such issuance be 
submitted to  the vote of the people. Thereafter, by special act. a 
bond issue was authorized by special legislative enactment, for the 
city of Durham, for  such purposes, requiring that they first be passed 
favorably upon by the electors of the town. Held, the local law con- 
trolled, and a bond issue without the required approval is a nullity, 
the local act, to the extent stated, being considered a5 repealing the 
general law. Ibid. 
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6. Statutes-Repealing Acts-Special Acts.-Where a later special law, 
local or restricted in its operation, is positively repugnant, to a former 
law of general application to the subject-matter, and not merely 
affirmative, cumulative, or auxiliary, i t  repeals the older law by im- 
plication to the extent of such repugnancy. Revisal, sec. 1129. Power 
Co. v. Power Co., 248. 

7. Sanze-Water-powers.-The provisions of Revisal, 1573, amended by 
Public Laws 1907, that electric companies shall not have power of 
condemnation to interfere with any mill o r  power plant actually in 
process of construction or in operation, and that water-powers, de- 
veloped or undeveloped, with the necessary land adjacent thereto 
for their development, shall not be taken, with repeal of laws in con- 
flict therewith, must give way to a charter since granted by the 
Legislatnre to  a quasi-public corporation, which repeals these pro- 
visions by necessary implication, especially as  to such lands lying 
dormant. Ibid. 

8. Slutufe of Prauds-Parent and Child-Promise of Pnther-Enzancipa- 
tion of Child.-Where recovery in a n  action for the board of a minor 
son depends upon the question of whether the father had emancipated 
him or had promised to pay for the board, and the evidence tends to 
show that plaintiff surrendered the clothes of the son in her posses- 
sion. relying upon the promise of the father that he would me that  
the board was paid if she would continue the son there: Held, suffi- 
cient as to an original promise on the father's part, supported by a 
consideration, to take i t  out of the statute of frauds and make it  
binding. HolZaml v. Hartley, 376. 

9. Statutes-Pari Materia-Stock Lam-Statutes passed a t  the  same 
session of the Legislature, or one a t  a later session thereof, upon the 
same subject-matter, being in pari materia, should be construed to- 
gether as  the same law: and where by special enactment a county 
is authorized to submit to the voters thereof the proposition of con- 
tinuing the stock law in effect, and by a later statute makes provision 
for the building of a county-line fence between i t  and an adjoining 
county having the stock law in effect, and the later act expressly 
refers to the former one and provides for the levy of a special tax 
for the purpose, it  is Held, that the two acts are  i n  pari materia, and 
should be construed together as  a whole. Keith v. Lockhart, 451. 

10. Stututes-County Coml?zissioaers-Individual Liability-Empvessio Cn- 
itts.-Where the Legislature has created certain duties to be performed 
by the county comissioners, and has expressly imposed a personal 
liability upon their failure to perform some of them, but not as  to 
others, such liability only attaches where it is expressly so declared. 
Fore v. Peimster, 551. 

11. Statutes-Repeating Acts-Irnpbication.-A later statute will not be 
construed to repeal a former one by implication if by any reasonable 
interpretation the two acts can be reconciled and construed together. 
8. u. Johnsoa, 799. 

STENOGRAPHER'S NOTES. See Evidence, 9. 

STOCK. See Corporations, 1, 2. 
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STOCK LAW. See Appeal and ICrror, 29 ; Counties, 4 ;  Taxation, 6, 7 ; Stat- 
utes, 9 ;  Elections, 10; Constitutional Law, 1. 

Xtoclc 1;wzc--Counties-Fences-Necessary l<xpmses-Comstitt~tion.aZ Law. 
-The building of a county fence by a county having the free-rangc 
law, betwwn i t  and a n  adjoining county having the stock law, is 
not a nccrssary expcxnse within the meaning of Art. VII, see. 7, of 
the Constitution, prohibiting comities, towns, etc., from "contracting 
debts, ctc.. and levying taxes except for its necessary expenses," ctc. 
Keith v. Loc l~har t ,  451. 

STREET RAILWAYS. See Iiailroads, 13, 14. 

STREETS. See M~micirxll Corporations, 10 

SUBCONTRACTORS. See Contracts, 2, 3 ; Liens, 3. 

SUUMISSION. See IIomicidc, 5. 

STJRROGATION. See Tnsi~mm~ci~, 9 ; Equity, 6. 
Ixsurance, 1f'irr.--Czlics un d T o  rcns-%if at cr Cow~l~anits-fi'quitg-Stcbro- 

gation-Co~?tracts.-IVIrhrrt a ritieen of a town has brought suit 
against the rcceiver of a matrr company for the alleged negligent 
failure of the water company to supply water under its contract 
with the city, by reason of which the plaintiff sustained loss by fire, 
and the plirintiff has  collccled moneys due under his policies with 
certain insurance companies on the same huilding insufficient to pay 
the damages he has sustained and i t  appears that  the rcceiver has 
sufficient funds. Hrld,  the insurance compiinirs are snhrognted to 
the rights of ihc insured, and in this case the order of the Superior 
Court is sustained, that  the insur;mcc cornrm~ies have madc ont a 
prima f n r ~ r  case against the receiver of the insolvent water company, 
and that they be permitted to sue him, MR. JUSTICE ALLEN writing 
the opinion of the Court, MR. CIIIEF JIJSI'TCE CIARR conci~rring; 
M~cssns.  JUSTICE^ RBOWN ~ n d  H o ~ m  not sitting, and MR. JUSTICE 
WALKER dissenting upon the grouilds htatrd i11 his dissenthg opinion 
in Morton v. Powcr and Light Go., 168 N .  C., 582. PowcZl 2;. W a f e r  
Po., 290. 

SURSCRIPTIONS. See Corporations, 1, 4. 

SUMMONS. See Courts, 12. 

SUNDAY IAWS. See hiuniripnl Corporatitrns, 16. 

SUPICRIOR COURTS. See Appeal and Error, 5, 6. 

STJI'REXIi: ('OURT. See ,4ppeal and Error, 7, 20, 30. 

STJRETY. See Evidence. I .  

SURIj'ACE WATERS. See Watcr and Water-courscs, 4. 

SIJSPENSION. See Corporations, 71 

TBXATION. See TJs~iry, 3 ; County Commissioners, 3 ; Counties. 4 ; Coasti- 
tutional Law, 1. 

1 .  Tamation-TJr~v?j-1~cpeaZing Rtatz~tes-Intrrprctation o f  Btatutfs.-In- 
terprcting statutes involving rhicfly thc'repeal of a tax, it  is Hc7d, 
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TAXAT1OX--Co?zti1zued. 
that  as  to taxes already levied i t  will be given a prospective effect 
only, unless the law controlling the matter forbids such construction. 
Xann v. Allen, 219. 

2. Same-School Districts-Legislative Powers-Co+zstitutional Lam.- 
Where a school district has been established under the provisions of 
the Revisal, see. 4115, and in the exercise of the powers therein con- 
ferred have annually levied a tax for school purposes, and, accord- 
ingly, a tax was levied for the current year, but subsequently and in 
pursuance of chapter 135, Laws 1911, a n  election was ordered on the 
question of reyoking the special tax, which was held and carried in 
favor of the repeal: Held, the repeal of the former tax was pros- 
pective in  its operation, and especially when the authorities had 
theretofore contracted with teachers and for other necessary ex- 
penses to carry on the school work, authorized by the former act, 
Revisal, see. 4113. Qucere, as to whether the Legislature would have 
the authority to repeal a ualid exercise of the power of taxation as  
to creditors conferred under the former act. Constitution, Art. VII, 
see. 4 ;  Art. VIII, see. 1. Ibid. 

3. Tarnation-Leuu-Bssessnlelct-Repealing Statutes.--While the word 
"levy," when used with reference to executive officers. usually means 
the taking of the property levied upon into the possession or control 
of the officer, this meaning does not apply when it  is used with 
reference to taxation, for then it refers to the imposition of the tax 
by the Legislature or under proper legislative sanction, or the a p  
portionmeut of such tax to the indiridual taxpayer, and placing the 
same on the official lists preparatory to its collection, which in some 
instances is said to be the equivalent of an assessment. And where 
a statute repeals a former act, and a levy of the character stated has 
thereunder been made, the repealing act will be construed as pros- 
pective in its operation. Ibid. 

4. Taxation-Solvent Crcdits-Ii?d~btedl?ess.-Held. in this case, that sus- 
taining the defendant's exceptions was tantamount to findings in the 
lower court that  the defendant's personal indebtedness exceeded the 
amount of the taxes on a note secured by mortgage, and the plaintiff'. 
position that he cannot collect the note for failure to list i t  or fore- 
close the mortgage cannot be maintained. Coreg v. Hooker, 229. 

5. [rax~tio~z-L~niformit~~-Bcncfita-Cou~tties-Constit~~tio~ial Law -A tax 
may not be levied upon one c art or district of x county, without 
benefit to it, when i t  clearly appears that such tax is for the exclusive 
benefit of another part or district. Faison v. Contrs., 411. 

6. Same-Counties-Stock La%+-Local Districts-Statqctes-Pl'esumptions. 
--Where the voters of a county have established a free-range for the 
county, a t  an election held under a statute authorizing it, except as  to 
certain portions, said portions then haring the "stock law," and pro- 
viding the levy of a special tax within the excepted territory for 
building and maintaining its own fence, and also that a special tax 
be levied for the whole county for the building and maintellance of a 
county fence: Held,  the presumption ariqes that the Legislatnre had 
concluded that the excepted "stocli-law" territory would receive spe- 
cial benefit from its own a. well as the county-line fence, and the 
courts mill not hold the act unconstitutional on the mere presumption 
that  this is not true and that it  was not a uniform taxation of prop- 
erty in the "stock-law" territory, without benefit to the residents 
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therein. Laws should not he cleclared unconstitutional nncl w i d  unless 
they are  clearly and unnlistakably so. Ibid. 

7. Tarnation-Stock Law-Rese~wed Localities-Constit?~tiortal Law.-- 
Where under legislative authority a county snbmits to its voters 
the question, by ballot, of continuing the stock law therein, reserving 
certain defined localities, and in event the question of i t s  continnance 
should be negatived the county should maintain a line fence brt\Wen 
i t  and an adjoining county hiiving the stock law, nnd levy n special 
tax for that purpose. bnt with the prouiso that the tax shall not be 
levied on the property of natural persons in the localities reserved: 
ge ld ,  the proviso violates the mandate of our Constitution, Art. VII, 
sec. 9, "That all taxes levied by any county, etc., shall be uniform 
and ad  ualorenz upon all property except property exempt by the 
Constitution." Keith v. LocFhart, 451. 

TELEGRAPHS. See Pleadings, 2. 
1. T&?grapl~s-Delafj in  Delicerp-Prima Facie Casc-Bwden of Proof. 

-A delay of three days by a telegraph company to deliver a message 
relating to sickness is sufficient evidence of the company's negligence 
to place the burden on the defendant to rebut the pvima facie case. 
Johnson u. Tel. Co., 130. 

2. Telegrap7fs-~Seruice AMeasaye-Negligence-E~idence-Trials.-On trial 
of an action against a telegraph company for its alleged negligent 
failure to deliver, a t  its desination, a telegram relating to sickness, 
wherein defendant moved to nonsuit upon plaintiff's eridence, tending 
to show a diligent search had been made for the addressee at  desti- 
nation hut that  no service message mas sent back to the sending office : 
Held, the failure to send such service message was evidence of de- 
fendant's actionable negligence, which could not be rebutted by the 
assumption of the defendant's agent that no better address could 
]lave been given under the circumstances, the addressee living some 12 
miles from the town given a s  his address. Ibid. 

3. Telegraphs-Receiuing Once-Ycglir/cnc~-Dfliver2/.-Eridence that a 
telegraph company receired a telegram for transmission to a11 ad- 
dressee well known a t  its delivery point to  the people of the town 
and defendant's agent, a t  which he had an establishetl place of bnsi- 
new. and that the message was received a t  this place a t  S:2R a ,  m. 
and if delivered before 9 a. m. the injury complained of would hnre 
been avoided, is Hrld, under the circumstances of this case, sufficient 
for the determination of the jury upon the issue of defendant's 
actionable negligence. and to sustain a verdict for actual damages. 
Lalurellce v. Tel. CO.. 240. 

4. Telegraphs-Once Hours-Xcg1igcnce.-A telegraph company will not 
be held as  negligent in the transmission of a telegrnm when it is 
shown that its agent received the message about the time the office 
a t  i ts destination had closed. and the relay office had sent a service 
message back with this advice. Ibid. 

5. T~lp,grap7zs-IT)cath M~ssage-Notice-Rrlatinnship of Parties-Actual 
Damages-Burdetz of Proof.-Where the sendee of a telegram an- 
llonncing a death sues a telegraph company for its negligent failure 
to deliver it, and it appears that he was not in any way related to 
the deceased, there is no presumption that he suffered mental ang~iish 
in being prevented by the negligellce of the defendant from attending 
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the funeral, but he may show such facts and circumstances upon 
which the jury may award actual damages, mith the burden of proof 
on the plaintiff. Ib id .  

6. l'eleyraphs-Contract-Bwr~ch-Negligs"iice-Co~~~~nerciaZ Telegrams- 
V e a s w e  o f  Damages.-A telegraph company is liable, on breach of 
its contract to properly tranrmit and d e l i ~ e r  a commercial message, 
for such damages a s  were in reasonable contemplation of the parties, 
which a r e  capable of ascertainment with a reasonable degree of cer- 
tainty and may extend to those arising from collateral agreements 
growing out of the telegraph company's contract to  transmit and 
deliver the telegram, when coming within the rule stated. Gardlwr 
t.. Te7. Co., 405. 

7. Sanzr-Collateral Contracts-Resales-E'uidcnce-hiotice.-Upo the 
breach of contract of a telegraph company to properly transmit and 
deliver a message ordering the shipment of goods for resale, and this 
should reasonably have been Bno~vn to the company from the course 
of the selider's dealings with it  and the character of the business he 
carried on a t  the place, the latter may recover as  damages the loss 
of profits thereby prevented, which may be ascertained by reference 
to the difference between the contract price and the prices prevailing 
in the market; and when the goods a re  bought to be sold again by 
specific nlethods and in the regular course of dealings of the pur- 
chaser, and these conditions should reasonably h a w  been lrnown to 
the company, the profits ascertained by the rwnle made in the manner 
conteinplated affords more accurate data for estimating the damages 
actually attributable to the breach, and may be shown in the absence 
of evidence tending to show that they were made a t  extrawgant 
 price^ or nnder unusual conditions. Ib id .  

8. Sanze-Constr-tcctiz'c Noticc-Dcali?igs.-A grocer sent a telegranl in 
the month of June to a commission merchant with whom he cus- 
tomarily dealt, reading. ''Ship today 190 crates of fancy cabbages, 
same price or less," mith evidence tending to show that the cabbages 
were not sent, owing to the failure of the defendant to t ransn~it  and 
deliver the message; that his method was to order cabbages by tele- 
graph through the defendant, handling two or three car-load. n week 
through the spring and summer, and sell them to his cnstomers ptnd- 
big their arrival, and he had sold the whole shipment for  delivery 
on a certain day, by which time it  ~hould  have heen received There 
being no evidence that the resaleq were lnade under exceptional cir- 
cumstances, i t  is Held, nnder the evidence in this case, that  the prices 
obtained a t  the resale thereof were competent as  evidence on the issne 
of damages. Ibid.  

9. Telrgraplzs-Vc?zdo?- a??d P?(?-chaser-P~i?icipal nnd Agrnt -Co?~t~acts  
-37cgligmcc-Damages.-JT7here according to custom between the 
parties the sendee of a telegram purchased on his own acconllt cotton 
seed to be shipped to the sender a t  a price 5tated in the message, 
but by reason of an error in i ts  transmission he had purcha~ed to 
sell a t  a higher price than that actni\lly authorized, the telegraph 
company cannot be considered the agent of the wilder in making 
the contract, or bounrl by the terms of the erroneons telegram when 
the sender has before shipment ascertained the error in the telegram, 
and rolnntarily pays for the seed a t  the higher price, and he may 
not recover, in his action against the company, the difference between 
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the price autl~orizect and that ~~egligciitly st:rted ill tlicl telegram. hut 
only nominal damages. or the cost of the message. As to whether iub- 
stantial damages could be recovered h i d  the sced k e n  accepted with- 
out knowledge of the error, and suc2h had lwen sustained by the 
sender, with no mctttls of reconping his loss, qlra'rt'. Cotton Oil Co. v. 
l'el. Co., 705 

10. #umr-7$.ztm Eopennc'.-111 this action it is Ucld, that the sender of a 
t e l c ~ r a m  erroiieously tr;nismitted as  to the pricac offered for cotton 
seed may  tot rrcnwr, as  an c~lernenl of damages, money cspc~~lded 
011 certain trips talit.11, a s  they ill no wise refcrred to the subject 
of his action, nor were they connected ther~witli .  Ibid. 

1-1. 'I'el~qwplt 9-t7evdot- nrtd Purchasr?-I'riftcipc~Z rrttd -4 qc tl t-Tcclli(lcwc*e 
Dan%ac]e.r-7)uttl of Acrider.-It is the dnty of the sender of a telc- 
gram which has e r rmi~)ns ly  hem tr;msmitted, to his lcnomleclge, to  
minimize the loss rt%ulting to him, whether arising by (w11trac.t o r  in 
to r t ;  and whc,re i h ~  telegram was for Ih r  purchase of cotto11 seed, he 
may not voluntarily m t e r  into a new ~ o ~ i t ~ a ( ~ t  a t  the crrtriieously stated 
price, wl i~ i i  he might have rclfused t o  t:rlrc the seed, ant1 then lrold 
the telegraph com])any to the payment of his loss. Ibid. 

TENANTS IN 0 0 M X O N .  See P:irt~~ership. 1 ; Deeds :ln(l ('onvc~yancrs, 30, 
33; Appwl and Error, 36, 37. 

1. T1e?~avtfs i w  Cottimow-Dceda and C o ~ u ~ ? j t ~ n ~ ~ ~ - J ' o ~ ~ r s s i o ~ ~ - O o s t e ~ -  
IAimitatiows of ,lctiorts.-In order for on(. ttwant in ronimon to acquire 
the title to laads against the other tenants there must he some act of 
ouster a~nouiititig to disseizin ; and where he has acquired i~rl invalid 
deed from the other tenrult, and they hot11 l i w  on the land 8s thereto- 
fore, the deed so acquired is not color of title. Lee 1%. Par l ic~ ,  144. 

2. Tenarcel irt G'omt~ton-Co?tvers;on of Pc~~s~nnlt t / . -~\  tenant in corrlmon 
of a chattel ca~mot maintnirl :rn ac2tiou of trover against his cotenant 
merely on the grouutl that his demand for the possession fuf the 
comlriori property has beet1 refused by tlir Inttcr, 1m1t"is he c:tn show 
the cotennnt hilt1 snbseqnently collsuiiletl i t  or plart~d i t  bcycmcl re- 
covery by legal pmcess. Uo?lle ?I. Bus71, 10. 

3. 7'c.naary in Cyontntotc-Convt'~-sim of Pc~r.uonolf~l.-\Vl~er(~ n tenant ill 

common in poisrssion of c11attc.ls withholds them from his cotenant. 
or takes them from him, euercisii~g dorninitm tberrover, either iu 
direct denial or iilconsistei~t wit11 the lattrr's rights, trover will lie 
for the uor~versioii. Ibid. 

4. T'muncy in Cfommort-Cort,versio1, by Cotefront-I)cfc'rc.ut-llatification of 
NUT? of GWattc2.-M'11ere plaintiff?, cotellant of :I IloFsr, r:~tified ZIII 1111- 

authorized bale thereof by defendaut (20te~laiit, snch ratifiration did 
not preclude plili~rtifY from rcc20verg for the wrongful conversion of 
the proccwls of the sale. Tbid. 

TENIIEK. S('e Carriers of Goods, 11 : Usury, 3. 

TERMS. See Jndgments, 7. 

TEXT-HOOKS. See Evidencf,, 17. 

lTI-IREA7'S. $ee Marriagcb and I)ivorce, 1 .  

TIMBER. See 1)cctls an11 Conreyaures, 10, 11, 14, 15, 16, 44, 45. 46. 
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TITLE. See Carriers of Goods, 7 ;  Deeds and Conveyances, 11, 12, 14, 16, 36, 
48, 49; Elections, 7 :  Processioning, 1, 2 : Partition, 1 ;  Uses and Trusts, 
1 ;  Mortgages, 4. 

TORTS. See Contracts, 4 ;  Partnership, 4 ; Water and Water Courses, 6. 

TRANSACTIOSS. See Evidence, 1. 

TRANSFERENCE O F  CACSES. See Removal of Causes, 1. 

TRIAL BY JURY. See Receivers, 1. 

TRIALS. See Carriers of Goods, 1, 11;  Fish and Oysters. 1; Jndgments, 2 ;  
Vendor and Purchaser, 2, 11, 16;  Master and Servant, 2, 4, 7 ; Railroads, 
2, 4, 11, 17;  Courts, 2 ;  Deeds and Conveyances, 6, 7, 9, 21, 47 52; Evi- 
dence, l ,  10, 16, 20; Telegraphs, 2 ;  Carriers and Passengers. 10, 13 ;  
R'egligence, 1, 2, 4, 7, 9 :  Elections, 9 : Commerce, 4 : Costs, 2 ; Reforma- 
tion of Instruments. 1 ;  Water and F a t e r  Courses, 3 ;  Principal and 
Agent, 4, 7 ;  Issue@, 3 ;  Insurance, 6 ;  Appeal and Error, 33 : Municipal 
Corporations, 10, 15 ; Damages, 2, 4 ; Partnership, 6 ; Contracts, 16 ; 
Liens, 2 ; Instructions, 8, 9 ;  Equity, 7 ; Conflict of Lam, 1 ; Descent and 
Distribution, 1 ; False Imprisonment, 1 : Fornication and Adultery, 1, 2 ; 
Homicide, 2 ; Witnesses, 2, 

1. Trialo-Voluntary Nonsuit-Appeal and Error.-The plaintiff in an 
action may, in proper instances, take a voluntary nonsuit a t  any 
time before the rendition of the verdict; and where the court has 
obtained the issues from the jury during their deliberation thereon. 
in an action upon contract, and the first issues have been answered 
in the plaintiff's favor and made known to him. but the answers 
to the issues a s  to damages are not known to him, and the judge 
delivers the issues again to the jury with the instruction that they 
may deliberate upon the issues and make such changes as  they may 
desire, i t  is reversible error to refuse the plaintiff's motion for a 
roluntary nonsuit, made as the jury were retiring to again consider 
the issues. Oil Co. v. Shore, 51. 

2. T1*ials-Issues-Sub11~issio?1.-The form of issues submitted is of little 
consequence, if they submit the questions involved, and under them 
evidence is  introduced by both parties presenting their sides of the 
controversy. Bhannonhouse v, White. 16. 

3. Trials-1nstrzictio.rzs-Euide??cc-Restrictions-It is error for the trial 
judge to single out the deposition of a particular witness and re- 
mind the jury that  he was the only eye-witness to the occurrence. 
and if his testimoiiy mas believed. it would restrict them in their 
inquiry. Starling v. Cotto?% Mills, 222. 

4. Trials-E.z;id~nce-&~oi?~sui t-Appeal and Error.-In this action for 
damages for a breach of warranty of a horse, brought by the pur- 
chaser, i t  is  held that the evidence was sufficient to take the case to 
the jury, and the defendant's motion to nonsuit was properly denied. 
Hodges v. Smith, 158 R'. C.. 356, cited and applied. TVinn v. Pinch, 272. 

5. T~.iala-Evidencre-Fraud-I?tstvuctions.-In this action for contribu- 
tion upon a note paid by a joint maker and assigned to his trustee. 
there was allegation, in defense, that the note sued on was procured 
npon the fraudulent representation that the makers thereof should 
be ten in number and pay their proportionate parts. Upon the en- 
tire testimony it  is held that there was no evidence of fraud. and 
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the instruction of the court in that respect was not erroneous. 
Petree v. Savage, 437. 

6. Trials-Instructions-Interest-Appeal and Error-Harmless Error.- 
In  this action to recover damages for a personal injury the plaintiff 
attacks a release given to an agent of defendant for fraud, and the 
agent's testimony as  to the transaction, in defendant's behalf, has  
been given and received after he had quit the defendant's service: 
Ileld, the reference by the court, in his charge to the jury, to  the 
plaintiff's interest in  the case was not prejudicial to the plaintiff. 
Settee u. Electric Ry., 440. 

7. Trials-Xegl$ence-E~idsice-hTonsuit.-An employee a t  defendant's 
quarry was killed by a shed, under which he had sought shelter from 
a violent wind and rain storm, having blown down upon him. Held, 
a motion of nonsuit was properly granted, under the evidence. Jacksoa 
v. Granite Corporatiolz, 758. 

8. Tf-iaZs-Evide~tcc-Crimi~tal Actiorr-Yo?zst~it:-Upon motion to non- 
suit a criminal action, the evidence must be construed in a light 
most favorable to the State, for the purpose of deltermining its legal 
sufficiency to convict, and this being shown, i ts  weight and the 
credibility of the witnesses are  for the determination of the jury. 
S. u. Carlson, 818. 

9. Trial-Emperts-Competency-Objections.-Where a physician has been 
admitted and has testified as  an expert, without objection, a question 
as  to his competency as  an expert may not thereafter be raised by a 
general objection to a proper question. Patton v. Lumber Co., 837. 

TROVER AND CONVERSIOX. 
Trovcr and Conversion-Acts Constituti?zg-Liability.-An occasional em- 

ployee, who took the employer's mule at  night and drove it off without 
the knowledge and consent of the employer, was guilty of a tortious 
conversion, and an act indictable under Revisal 1905, see. 3509; and 
where the mule died in his possession he was liable for i ts  value, a t  
least in the absence of any evidence in support of his claim that the 
death was accidental. Clerk v. 1Vhitelzetrst, 1. 

TRUST FUNDS. See Wills, 1. 

TRUSTS. See Deeds and Conveyances. 18, 47, 48, 66, 38;  Estates, 1. 
1. Trusts-Parol Agreenzent-Tra~tsferring Land.-Where there was a 

verbal agreement between plaintiff, defendant, and the party con- 
reying the land to the plaintiff, that the plaintiff, on payment of the 
price to him by defendant, should convey to the defendant, there was 
a valid and enforcible par01 trust in defendant's favor. Ballnrd u. 
Boyette. 24. 

2. Trusts-Trt~stees-Courts, Delegation of Poz~ers.-A trustee appointed 
by the court to sell lands for the benefit of the creditors of the judg- 
ment debtor, or other beneficiaries, except by order of court or un1e.i~ 
otherwise provided by the instrument under which he acts, may not 
grant an option on the land subject to the trust, to another, for a 
protracted and indeterminate period ; for his selection as a trustee im- 
plies some measure of confidence in his judgment and discretion in 
the performance of the duties imposed on him a t  the time of sale, 
which he is not permitted to refer to another. Coxad u. Johnson, 636. 
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'1"ICUSTS-Gorrti?zi/(,d. 

3. 8awrc'-Optiom on Lawd.-l'rotructcd I,itigation-Bc'nefits-Gens.-A 
trustt!\ appointed by the court to sell the lands of a judgment creditor 
is  not, by the sole rirtue of his appointment aud without' express 
authority in the order thereof, enlpoweretl to grant an option thereon 
upon condition that the optionee, a t  his own expense, bring snit to 
remove a cloud upon the title of the lands, and, if snccessfnl, pay the 
agreed price within sixty days from the final termination of the suit ; 
but where the optior~ee, in acc20rdance with the terms of his agreement, 
has  incurred the costs of succc~ssful litigation, beneficial to the trust 
t+tatr, lie is riititled to recover such costs. with reasonable attorneys' 
fees, and the same will constitute a prior lien npon the proceeds of 
the sale of the land, which must thereafter be made by the trustee 
and administered in  accordance with the authority conferred upon 
him. As to whether the trustee could give a n  option on the lands 
for a short and definite period, with the view of promoting a present 
and advantageous sale, qzlwe. Zbid. 

4. Trusts an,d Trustees-Passive Trusts-Statute of Uscs-Hmband und 
Wiffj-Restraint wn Alimation-Parties.-Wllere lands a re  conveyed 
in trust for a married woman for  life free from the debts or contrd 
of her husband, with a restraint on alienation, which i s  void, arid 
the husband has died aud the trust has thereby terminated, and 
where I%., who takes under the deed a vestcd remainder in fee, dt.- 
feasible upon his dying without issue, has acquired the interest of 
the ulterior donee, the three estates created by the deed of gift be- 
w m e  vested in K.. and the trust created hy the deed t o  preserve 
any contingent rtwmindrr becoming passive, or no longer necessary, 
the truster, or his heirs. are  not necessary parties to a11 action by 
E. against hic: sendt~e of the landi to tlnforcae hi.: contract of sale. 
Lee v. Oates, 717. 

UNTlTTli: TNPT,UWNCE. See needs and Conveyal~ccs, 51. 

IJNIFORMITY. See Taxation, 5. 

TJNREGISTERWI) VOTERS. See Elections. 4. 

1JSWS AND TRTJSTS. See Ikeils and Conveyances. 34. 35. 

IJscs and Tn~sts-Title-Rtuti~fc of Ust's.-A trust created to  the nse of 
the doiii)r's grandchildren in :I dcwl to h r r  lauds. to vest, according 
to the terms of the instrument. when the youngest thereof shoultl 
reach the age of 21 years: Held .  npon the arrival of the youngest 
grandchild t r t  the age of 21. the trust hwomcs passive and the legal 
title is transferred to the use hg rcwson of the statnte of nses. 
Rpri?iga ?I. Hoplii~s, 486. 

TTSIJRY. See Actions. 2 
1 .  lTs~~r~/-Co~t~-ucts-Rr/uit~~-P~~~~~~c~nt-Botes.-It is necessary, to main- 

tain an :~ction for the p'nalt~ of taking nsnry for a loan, thnt the 
usnrious interest should have been paid in montL.v or money's worth 
hy the plaintiff. who sues in equity. :md t b r  m?re giving a note for 
the nsnriuus amount is insnf fkh~t .  Corcy v. Hoolcor, 220. 

2. U.~ur?/-Equitlj-Ik/j?cnction-Pay~nent of J,rgal Intc~est.--~k suit to  
perpetnally enjoin the foreclosure of a mortgage is one sc~king  tht. 
aid of n court of cqnity, rtqniriiw that the plaintiff return the money 
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actually remired, with interest; and where thc defendant waives the 
usurious part  of the contract the plaintiff may not maintain the posi- 
tion that  the defendant is not rutitled to his legal rate of intcrcst, 
and thc relief he thus seeks will he denied. Ibid. 

3. 7Jsurg-Ery t~ i t ! j - In j .unc l ion-Taxa t io l t  Cred its-Listing for  
Tuacs-'L'endcr of Payment.-In this action to perpetually enjoin the 
forrelosure of a mortgage alleged to havc becn made upon an usurious 
contract the defendant docs not seek to recover anything "by action 
a t  law or  snit in equity," and the plaintiE's position that defendant 
may not exercise his power of silk for failnrr to list the note for  
taxation j s  iintrnable, especially when the defendant exercised his 
right to p l y  the :rmount of taxes into court. Ihid. 

VARIANCE. See Vendor and Pnrchascr, 15; Appeal and El-ror, 47. 

VENDOR PTJIt('lHASE1t. See Intoxicating Liqnors, 4 ;  .Judgments, 8 ;  
Telegraphs, 9, 11 ; Contracts, 20. 

1. Vcndov aud J 'ur~hns~r-Alt~r+zatc Ohligc~tio?a-Ebction of Vendor.- 
Where an obligation is in the altrrnutive, the selection is nsually a t  
the will of thr  obligor; and where i t  is provided in a contract of sale 
of burlap bags that the scller shall not be liable for damages for 
failnrc- to ship the goods undcr ccrt:lin conditions, if imported, the 
tcrms specified refer to imported goods a t  the election of the seller 
to furnish them. Winborne v. cot to?.^ Mills ,  62. 

2. Same-Co?~t~acts-Limiti91g Liahilitfj--Burdcn of Proof.-The defendant 
ccmtractcd to sell and &liver burlap hags to thc plaintiff, to bc im- 
ported a t  Iris election, and by its terms excluding liability of the 
defrndant for failure to dcliver dne to storms, etc., or other canses 
hcyond his control. The failure of the defendant to  deliver thc 
goods was admittcrl. Hrld, the burden of the issuc was on the defrnd- 
ant. and its evidence tending only to show that i t  had elected to sllpply 
imported goods for which i t  had placed its orders in foreign parts; 
that the goods had been shippcd, but thc vcssel had never arrived in 
New York, is insnfiricnt, and not niccting thc requiremrnt that the 
defcndnnt show that thc vessel was seaworthy or a proper one. or 
that  i t  had exercised dur diligence in performing the obligations of i ts  
contract. Ihid. 

8. Ranif-Trials-Wvidenfae-Appeal avrd El-ror.--Where the scllcr of goods 
seeks l o  avoid liability for his failure to dcliver them under t h ~  
terms of thc cimtract, under a stipnlxtion therein that  he shonld not 
be held rea~onsihlc for conditions affecting their delivery which wrre 
beyond his control, and his evidence is insufficient to shift the burden 
of the i%me placed on him, its ~ ~ j e r t i o n  by thc trial jndgr is not r r-  
vrrsible error, though it  is relevant to the inquiry. I h i d .  

4. Vmdor and P?rrthnsercContra~t-Rrcn~h-~4fcasz~r of Damages.- 
Whew thc scllrr of goods has wrongfnlly failed to deliver them in 
accordance his contract, the measnrr of damages is th? dif€?r- 
rnce betwccm the contract price and the market value a t  the time 
when and the place where they should have been delivt3red. Ibid. 

5. Vendor and  P~~rrhascr-Par07 Rnlr-TZep?ldiatio??-F7ffect.-Where the 
owner of land makes a parol contmd to sell it, he cannot repudiate 
the agree~nent and rctain benefits 1-rccivrd, whcthrr moisry on the 
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V E N D O R  A N D  PURCHASER-Comtitlued. 
purchase pric2c or the enhanced valnc of the lt~ntl by reason of im- 
provements. BaZlard v. Boyrt te ,  24. 

6. Vendor  and Euwhuser-Parol Contract of Balc-Rc'covc'rg f o r  Improcc- 
?nc%ts.--Where defendant, vcndee of land nnder a ptrrol contract re- 
pudiated by the rendor, so~lght to recover for  improvements, seeking 
relief nnder the general principles of q n i t y ,  i t  was no objection that 
clefer~dant showed no cc~lor of title, a s  required in a proceeding under 
Revisal 1'305, see. 632. providing that any defendant itgain5t whom :I 

judgment shall be rendered for land mag. before euccntion, petition 
the court, stating that he, while holding the premises m~der'color of 
title, made improvementq, etc., and that ir jury nmy assess 
-1. ,,ai,,,L, -tliwu , ,,-.,gcs aomo and def?:xk~t's a!!":v:rnces fqr irnpmverr?mfs. Ibif7. 

7. Vcndor  and P ~ t r c h a s c r - C o n t r a c t s - W ( r r r a a z t ? / - R c d f ~ t .  
--Where the seller warrants a horse to be gcntlr, am1 the purchaser 
carries i t  back to his stables after seeing the horsc was afraid of 
antomobiles. which had caused injury, and the seller asstires him 
that the horsc wa\ a s  reprtmwtcd, and only "feeling good" a t  the time, 
and offers to take i t  back and snrrender the note for  the purchase 
price he had received, which the parchaser declines to do, tnlws the 
horsc back and is  convinced of thc fact that i t  was not as  warranted, 
and the jury upon proper instruction from tlw court finds upon the 
issne that  thrre had been :L breach of thc warranty, it is equivalent 
to  finding that  the seller rcncwed his original assurances, upon which 
the purchaser. in thc exercise of ordinary care and prudcnce, relied. 
TVinn v. Finch,  272. 

8. lirrbdor and Purchascr-Contracts-Warrant11-Rrcach-Damages.- 
TJpon the breach of warranty of a horse, the purchaser is not hound 
to accept thc seller's offer to  rescind the contract, but may Beep the 
horse and maintain an action for damages for the breach. Ibid. 

8. Vendor  and P~~rchase1'+ontrac.ts-Warru~at~-Brfar.h-Mcasurc o f  
Damaqes.-The measure of damages for a breach of warranty in the 
sale of a horse is the difference between its actual v a l w  and what 
the value would have hem had the animal been as  warranted. and 
clamagcls for  a personal injury caused hy the horse uot being gentle 
a s  warranted was propcrly excalnded in this case. Ibid. 

10. V m d o r  crnd Pwchascr-S'aIcs ol? G~?nntiasrog?-Mi~~app?-op9-iation of  
Fun ds-Corpora t i o ~ ~ ~ s - O f l c e r s - P a r t ~  ctions, doiw t and Acwrul.  
--When g o d s  are consigned to a corporation to be sold and prop- 
crly acconntcd for, thc proceeds a re  regarded as  :> trust f ~ i n d  and 
may be recovered by appropriate action, not only a s  to the corporation 
appropriating the same, but as  to the officers thereof knowingly par- 
tici~mting in the wrong; and in mqc of liability the action cam be 
maintained against the gar tic^ jointly or severally. Conc 1). P'ruib 
Qrowcr.9  ass?^., 530. 

31. I'endor and l'1~rr.hascr-Gontracts-F~"aud-7'rials-E1:idcnr.c~.-ParoI 
cvjderwe that  thc plaintiff's salcsmnn procnrcd thc written contract 
for the sale of jewelry sned on by falsely representing that certain 
named responsihlc dealers h t ~ d  purchased similar jewelry from him 
is  sufficient t o  susfuin a vcrdict setting aside the writing for fraud, 
and the evidence is nc~t  objectionnble nnder the statute of frantls. 
NovrZtu Co. v. Moorc, 703. 
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VENIIOR AND PUItCHASER Continued. 
12. Rnmr.-It is  not rtbqnired t l ~ t  the defendant show fraud in the pro- 

curement of a written contract for the sale of goods, by clear, strong. 
and convincing proof, when such fraud is relied npon in defense of 
an action to recover the contract price. Ibid. 

13. Vendor and Ptwrhascv--Price Delivered-Milling in Transit-Custorn- 
Crcdits-E?1idew8(+Contrncts.-Under a contract for the pnrchase 
of ia quantity of flow a t  a price delivered, to be sh ippd  out in car- 
load lots within a stated period as  designated by the purchaser, the 
pnrchaser was to pay the freight and deduct it  from the invoice of 
the uest shipments, Irut breached his contract by refnsing to accept 
the flour after the first shipment. The seller shipped the flonr from 
a western point to Goldsboro, N. C.. under a millingin-transit arrange- 
ment a t  s., by which the freight for t h r  whole transit was paid by 
the shipper, and in his action for the price of the flour i t  is held 
that  thc purchaser was not entitled to  deduct therefrom the freight 
from S. to destination, a s  the contract contemplated actnal ship- 
ments. and the freight was paid by plaintiff nnder the milling-in- 
transit arrangement wit11 the railroad company, and, therefore, no 
freight was due tit Goldsboro. Flour Mills v. Distributing Go., 708. 

14. Vendor and Pt~rchusel-l'rice 1)elior~~~c~d-Contract.~-~~"eac1~-~f~ast~re 
of I3an~age.s-In an action by the seller of flonr a t  :I certain price 
delivered, for  the breach of defendant's contr:wt to  accept it, the 
measure of damages is the difference between the contract price and 
the market price a t  the place of delivery. lhid. 

15. Vendor and Ptcrckaser-l'lradingr-Proof-Variance-blalI~e Rcpresea- 
tntio?is-O~nio?b-Evidw~cf.-Where i t  is alleged in an action to rr- 
cover a sum claimed to br dne nnder plaintiff's contract to furnish 
cuts to be used by the latter for advertising purposes in a loc*al news- 
paper, that  the agent of thc plaintiff induced the defendant to  enter 
therein upon falsely representing that the mtmagement of the paper 
had agreed to use the cnts a t  the same rate  dcfendant hiad ther~tofore 
I)em paying, and the proof was that the plaintiff's ngent had st:lterl t o  
defendant that  it wonld not post more, and upon due deliberation the 
dcfpndant had acccptcd the offer: Htld, thcre was a fatal variance 
hetwecw the allegation and proof, the latter amonnting t o  no more 
than an expression by the agent of his opinion. Advertising Co. o. 
Fain, 714. 

16. Bamf-Trials-Evidenc~~~TV11ere :I bnsinc~ss concern has agrecd to use. 
nnder roiltract, a t  a stated price. cuts furnished for advertising pnr- 
poscls, and there is evidence in defense tending to show that the 
venilor's agent, in making thc sale, stated that the manager of a local 
paper said he wo~ild nsc them a t  the same advertising rates the de- 
fendant had been paying, which he had refnsed to do, this, of itself, 
is no evidencc of the falsity of the representations. Ihid. 

17. Vmclor and I'urcka.?w-Conti-acts, Wt-itten-Parol Evidence-Lost 
Writinq-Rrarc~h-R~~7).~~qtc(~r1t Jifttrrs-21clmissions.-In this action to 
rcxover the purchase price of goods sold and delivered upon written 
order of thc defendant, the pkaintiff's evidence of the deslrnction of 
the order by fire and its unsuccessful search therefor was sufficient to 
admit of parol cvidmce of i ts  contents: and were it otherwise, the 
acknowledgment of defendant's liability by subsequent letters was a 
sufficient writing. Bag Go. v. Craceru Co., 764. 
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VENDOR A N )  PUltCI-IASER-Conti~i~cc~l. 
18. Ver~dor and Purchaser--Burden of Proof-Negligence.-TJwn this peti- 

tion to rehear, the ruling in the opinion, 168 N. C., 621, putting the 
burden on defendant of proving he was a purchaser for value, is  :tf- 
firmed, and for the further reason that otherwise i t  would put tho 
burden on one unacquainted with the facts, to  prove a negative. 
King TI. McRackan, 7.52. 

VENUE. See Remow11 of Causes, 1, 2 ;  Judgments, 6 ;  Courts, 12. 

VERDICT. See Issues. 1 ; Appeal and Xrror, 11 ; Public Sales, 1 ; Judgments, 
8, 9 ; Vcndor 2nd Purchaser, 7 ; Water and Water Courses, 3 ; Chirts, 10 ; 
Insurance, 10 ; IIornicide, 5, 9. 

V~RDICT, DIRECT'ING. See Intoxicating Liquors, 10. 

VETERIXAItY STJRGEONS. Sec Issncs, 6 ;  Principal and Agcnt, 10. 

VESTED JKTERESTS. Sec Wills, 11 ;  Decds and Conveyances, 59. 

VOLUNTARY NONSUIT. See Trials, 1. 

VOTE O F  PEOPLE. See Constitntional Law. 2. 

WAIVER. See Carricrs of Goods, 5 ;  Courts, 1, 8 ;  C'orr~nlerce, 2 ;  Criroil~al 
Law, 8. 

\\rAItIZANT. See Criminal Law, 8. 

WARRANTY. See Principal and Agent, 1 ; .Judgmcnts, 8 ; Vendor and Pnr- 
chaser, 7, 8, 9 ; Deeds and Convcyiulces, %6, 36. 

WATER COMPANIES. See Sul~rogation, 1. 

WATIER 1'0WETt. See Corporations, 7, 8 ;  Statutes, 7. 

WATER AND WATER-COURSES. 
1. Watcr and Water-cowl ses-TPatt'r-pozc.cr-ilcq?~isitio??-Corpot-atio~1s- 

Cond~?unotion.-In this ndion to adjust conflicting claims and water 
rights and c~ascments between two quusi public rorl~orationr for the 
dcvelopinei~t of water-power it  is  Held, that an issne as  to whether 
the plaintiff acquired thc rights and rtlsements before the bringing of 
thc zrction is insufficient. as  too i~~drfinite. Po7c;er Go. 1;. I'owcr Co., 248. 

2.  TVatw and Water-cour scs - Condemnatiou - Statzctf's - Emcptions- 
Hurdcn of Proof.-Water powrrs :irr subject to coudemnation liiider 
onr statutes, chapter 302, Laws 1907, amended by c4hapter 94, Laws 
1913, unless the si1111c. a re  "nscd or held to bc nscd or to Fc tlcvcloped 
for use in connection with or in addition to any power actually used 
by snch persons, firms, or corporations serving the gcneral public"; 
and wherc, a yunsi public corporation brings action for conde~nnation, 
and the dcfend'tnt rctsists upon the gmmmd that the lands or pomrr 
sought to he taken a re  protected by the statute, the burdcn of proof 
is  upon thc defer~dant to bring the lands or water-power within the 
prorision of the statntrs excepting them. Ry. Go. v. Power Go., 314. 

3. game- -Tria-Zs-Evidence-Questions of Luw-V~rdict, 1lirrrting.- 
Where a quasi-public corporation, with the power of condemnation. 
seeks to ccmdrmn a stream of water for  water-power, which is jointly 
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owned by an opposite ripurian owner, and the respondent resists the 
proceetli~~gs upon the sole g m n d  that it is to be used in connection 
with and in adtlitior~ to its electric power already developed and in 
use by it, thcl bnrdrn is npon the respondent t o  bring itself within the 
exception of the statute; and its evidence tends solely to show 
that  it could only do so by the use of $1 wing dam, this would infringe 
the plaintiff's right to  the use of the whole h11B of tlie stream, 1111- 

divided and indivisible, presenting ins~~ficicnt  evidence of his con- 
tention to be presented to the jury, and the plaintitT's right will be 
established as  a matter of law. Ibid.  

4. R7att r and Water-comrses-Stcrfarc Wotfrrs-Dinertin B'low-Dumayen. 
r 7 --lhe upper proprietor is liable to  t h e  lowtlr oiw for the dsm?.gns 

caused to the latter's b n d  by changing the direction of the flow 'of 
the surfilce water on his own prtlmises ; and where :I railroad company 
thus causes damages to  the land of the lower proprietor by changing 
the location of its cnlverts, it is liable for the coilscqnmt clamages. 
without rt~ference to the question of care or skill in the construlction 
of its roadbed, side ditch(%, and culverts. Gardwell v. R. R., 365. 

8. Runic~Rtailrouds-Ohtrrtqc of Cfilvc~rts--Rtatutes.-W11ei~c u milroad 
company has construcled its roarls with culverts and ditchcs, and 
thcrcafter makes ;I changc in the cnlverts so as  to divert tlie flow 
of surface water, to the damage of the lands of the plaintiff, the 
lower propric.tor, the fire-yc%r st:itute of limitations, Revisal, see. 394 
( 2 ) .  begins to mil only from the timc the change was made which 
mused t h ~  damagcs complained of. Ib id .  

6. R n n ~ c i T o ? . t s - D i m i n q ~ t i o d ~  of Durnagr~s.-Where damages s o ~ ~ n i l  in tort 
and do not arise by contract, the rule that the plaintiff is required 
to reasonably rcdncc the amonnt of his damages does not apply: and 
where a railroad company has wrongfully diverted the flov of water 
npon the lands of the lowcr proprietor, the latter is not required to 
go to the expense of cntting ditches on his land to carry off the watrr 
to r~ t luce  the amonnt of d:tmagcs being caused to his lands. Ihid.  

WATER-WORKS. See Ilhinicipnl Corporations, 7 

WIIAKVES. See Navigable Watcrs, 3. 

1. Wills-Trust 1~z~n~la-Lif~ 1ntcrc.s-Pontinqmt Intewsta-E.statts- 
1Zcmuindws.-An estate devised to 31. "dnring her natural life, free 
from the control of her I~usb:ind, and a t  her dcath to be paid to such 
of her childreil as  she m:~y 11:lvc s u r ~ i r i n g  her. and to the issue of 
such of her children ;IS may hare  dicd in her lifetime lcavinq issue." 
the children to take ptXr stripcs: Ifcld, the children of M. held an 
estate deptmrlmt uwn their beiug alive and filling the description a t  
the time of the death of their mothrr, the life tenant; hut if they 
died before then without issue, their interest hrcanle extinct. 
:rnd if they so died leaving issue, these last become the owners of the 
interest of their rlccrnsed parent, hnt holding dirwtly from the tcs- 
tator. Clarlc ?I. Wimhrr l~~ ,  48. 

2. 8nmc.-34. held by devise n life interc%t in a trust fund created under 
the will, with the reminder to her children. J.. I,., and A., contingmt 
npon their s ~ l r v i ~ i n g  her, with furthrr 1imit:ltion over to their snr- 
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riving children, to take per s t irpes upon the nonhappening of the 
contingency stated. The life tenant and her children, J., L., and A., 
assigned "all our right, title, and interest in and to $800 in value of 
said fund" to  secure a creditor of J.. and J. and L .  having predeceased 
their mother, the former leaving children surviving and the latter 
none, i t  is H e l d ,  by the terms of the assignment, the interest of A., 
having survived her mother, liable to the debt, is one-third of $800, 
the full amount specified, and not her entire interest in the funds; 
and this interpretation is not affected by a later clause in the writing 
of assignment, that the indebtedness be credited "with $800 if the 
interest of the parties hereto in the trust fund now in the hands of 
the trustee shall amount to so much." Ibid.  

TT'ills, Joint-Holograph Wills-Rurp1usagc.-A holograph will of a 
testator signed by him and by his wife also, found among his valu- 
able papers after his death, and duly probated, is valid as  to the 
property disposed of therein by the husband; and the signature of 
the wife and other extraneous matters therein appearing in the hand- 
writing of another will be disregarded as surplusage. I n  re Colt's 
W i l l ,  74. 

Wills-Residuary Clause-I~lterpf-etation.-No particular mode of es- 
pression is necessary t o  constitute a residuary clause in a will, and 
while the words "rest," "residue," or "remainder" a r e  commonly used 
for the purpose. naturally placed a t  the end of the disposition portion 
of the will. all  that  is required is an adequate designation of what has 
not been otherwise disposed of:  and the fact that a provision so 
operating is not spoke11 of in the will a s  the residuary clause is im- 
material. Faison v. Middlcton,  170. 

Saw-In ten t . -A  residuary clause in a will should be construed so as  
to  prevent an intestacy as  to any part of the testator's estate, unless 
there is an apparent intent to the contrary, plainly and unequivocally 
expressed in the writing. Ihid.  

TVills, R e s i d u a r y  Clause-Property Devised-Rcaltg-Statutes.-Gen- 
era1 words in  a residuary clause of a will, "all of the residue," etc., 
embrace every species of property, whether real or personal, owned 
by the testator a t  his death, unless restricted by the context. Re- 
visal, sec. 3142. Ibid.  

Wil ls-Residuary Clause-Devise in Bla~zl%I~zterpretatio?z.-A devise 
of land "to my .......................... without naming the deviser, followed 
by a residuary clause of the will, "that all of the residue of my 
estate be s d d ,  and if there should be any surplus over the payment 
of debts and expenses, that  such surplus be equally divided and paid 
over" to  certain named persons: H e l d ,  the failure to name the dev- 
isee brings the devise within the t e r n s  of the statute a s  to v d d  
clevises, o r  those incapable of taking effect, and the property devised 
will go to the residuary legatees, and not t o  the heirs at' law. I W d .  

Wills-Devise o f  DujelMng-dfessuage-Lala.-The devise of a 
"house," referring to the dwelling of the owner, is equivalent t o  the 
word messuage, and, in the absence of sume term or  clause restrictive 
of its meaning, conveys the lot on which the dwelling is situate, to- 
gether with the outbuildings customarily used by the owner as  a part 
of his residence, and this rule of construction is  held in this case to  
apply to the words, "I want my mother to occupy the furnished house 
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where we live, dnring her life," etc., it appearing that  the house was 
situate upon a lot of the usual size of thosr of the town and clearly 
defined and idmtlfied. Broadh~irst v. M~wborn, 400. 

9. Wills-Power of Sale-Earc.?~tors and Administi-ators-Ult~rior Ilev- 
isecs-R~eonvcrsion.-Where thch testator directs in his will certain 
lands to be sold and the proceeds divided among ccrtain of his heirs 
a t  law, there is no implied powcr of sale in the executor. and the 
proceeds of the lands will go to the heirs a t  law designated, in their 
converted form. nnless th r  derisees, being szti qcvicris, elcct to take 
the lands. Ibid. 

10. Willr-Po?acu- of R(~l('-Ultcrior De?,iseex-Rcronveiaion-Mi?lors-Ex- 
f ~ u f  ion of Pomrs-Parti6,s.-Tlie doctrina of reconversion by consent 
r:f thp hi.:~rficiuries n;:der n will of !nn:J,s rr:?wed t=. be so!:! xftcr the 
falling in of a lift. estate cannot apply when some of the henefiriarics 
a re  infants, or there is a diffrrencc of opinion among them. for then 
an appropriate ~rocecding for t h r  rxccntion of tlic power of salc is 
necessary, probably requiring that the heirs a t  law be made parties 
thereto. Ibid. 

11. M7illa-l'owcr of Aa~c-Rcco111'c~'sio1~-~'1-orc~~~d.s of 8ak-V~stcd Intf'r- 
osts-Deeds rtnd C~+II.(,I/(I~(.CS.-A derihe of land with direction thilt. 
upon the death of the life tenant. they he sold and the prtrcct%ls be 
paid in certain proportions to testntor's si5ter and thr  two nicces, 
the danqhters of another s is t r r :  HrZd. whether the lands a re  rc- 
cwnvcrtrd or sold by proprr procwlnrr, the ulterior devisres named 
h a w  a vested intrrest either i11 tire lands or the proceeds of sale. to 
the extent of her resjwrtivc interest. and the deed of eithrr crf them 
given for  su.ucAh intrrest is ~ a l i d .  Ibld. 

1%. Willn-RmZr in Rlrc,ITc?/'s Cast.-The application of the X1t7c in Rht'l- 
lry's Case is recognized in Sorth Carolina, with a disposiliou of our 
courts to restrict rather than enlarge its operation in order to ef- 
fectuate, whm pr~tctical)le. the intention of the gri~ntor or leblator 
as gathered from the will t r r  deed. Ford 1;. iUlcl?rawr, 420. 

13. Bamc-"Is.suc"-7'cstatot~'.s 1rrteni.--The language of the RILZP i n  Shrl- 
1c1j's case ronfines its applirntion to cases wlirrr the ancc>stor takes 
an estate of frwholcl with limitation over "to his heim or the heirs 
of his hoily in f w  or in fer tail." clc., and the words "~HSIIC" or "is- 
sue of the body" not lreing employed, and being more flexible than 
the word "heirs." this latter rxpressioli will ordinarily he constrned 
as  meaning childrcn, o r  particular persons designated to take after 
the falling in of the life estate, in contradistinction of hrirs generally. 
so a s  not to extend the rnle, but t o  preserve the intention of the 
testator o r  grantor, when nothing appears npori tlie face of the instru- 
ment to  show the contrary. Ibid. 

14. Ram(,-Estetcs for Lif(-lZr.s.riduar?~ Clmnt3.-The objection to the ap- 
pliczttion of the RUZP i~ Rhelley's case, that  them is no prc-ccdent 
life estate, is  minimized or destroyed in this case, by a residuary 
clin~se in the will construed which disposes of all other pro~rerty of 
tlie testator. Ibid. 

15. Wills-ICuk i n  RhtsFZc!/'s Case-"Bodil?/ I8~1cc"-Tcstator's 1ntcnt.-A 
devise of a ccrtain tract of land to the testator's two childrrn, John 
and Laura, "to be cqlmlly divided between them, the part of Laura 
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to  be hers as long a s  she lives, and then to her bodily issnc; and if 
she should marry, my son shall see that  her husband shall not dis- 
pose of her lands." Held, the restrictive words as to Laura's estate 
not being used as  to that of John, or elsewhere in the will as  to 
similar derises, she will not he construed to take a fee simple, under 
the Rule i n  Shelley's case, and the n~ords "her bodily issne" will be 
construed as  meaning "children." Ibid. 

16. Same-Deeds and Convef/anc~s-Estoppel-Residq~ar~ Devises.-A de- 
vise of land to J. and L., to be divided between them; to J, in fee 
and to L. for life. with limitation over to her children, the balance 
of the testator's estate to go to J. and L. and other of the testator's 
children under a residuary clause in the will. J. and L. divided the 
land, giving interchangeabk deeds vr-ith covenants .1?1ct warranties. 
and 1,. died mithollt child. having first conveyed the lands described 
in her deed from J. to a stranger. Held, the deed from J. to L. 
estopped J. and those claiming nnder him a s  against the later 
grantee of L. and the deed of L., being for her present and future 
interest, conveyed also all the interest in the land L. may have ac- 
quired either by deed, descent, or as  a devisee in the residuary clanse 
of the will, in this case there being no difference between the latter 
two. Ibid. 

17. TViTls--Sfatutorj/ Riglrt-8tatt~tcs.-The right to dispose of property 
by will baing exclusively statutory, the heir may not be depr i~~ed  of 
his inheritance if the prorisions of the statute with \regard to  the 
exercise of this right a re  disregarded. Alexander v. Johmton, 468. 

18. Same-Interpretatioil of Statzctes.-In construing a will, the intent of 
the testator should be given controlling effect, the efficacy of the 
instrument a s  a n-ill being dependent upon the legislative intent 
gathered from the langnagc of the statute, construed from a con- 
sideration of the existing lam and the erils to be remedied. so that 
the remedy m a r  he applied. Ibid. 

19. Same-Hologvaplr Tl'i1ls.-The purpose of our statute authorizing holo- 
graph \\-ills is to enable persons to make valid wills by executing the 
instrument in their own handn~riting, their names appearing therein, 
when they cannot procure the assistance of obhers or do not desire 
the intended disposition of their property to be known: and this 
without the formal attestation of witnesses. Ibid. 

20. Sctmt-Identification.-The requirement that  a holograph will. to be 
valid. must h a ~ e  been found among the valuable papers of the de- 
ceased or deposited with some person for safe keeping is to furnish 
evidence that the deceased attached importance to the paper as  a 
testamentary disposition and lessen the opportunity for f raud;  and 
that  the writing should be that  of the testator, with his name therein 
appearing. is for the purpose of identity and to prevent the possibility 
of unauthorized alterations, and of f ~ ~ r n i s h i n g  evidence that the 
paper is  a completed instrument. Ibid. 

21. Sanle-Sepamte Papers-Sealed Envelope--Inclorsed Signature.--,4 
holograph mill may be ralid if written on different papers and their 
connection established, if the name of the testator therein appears 
anc! the whole is in his handwriting; and where a paper-writing is 
found among the wluable papers of the deceased after his death, 
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purporting to be a testamentary disposition of his property, though 
his name does not therein appear, but it is inclosed in a sealed en- 
velope with the name of the deceased indorsed thereon and imme- 
diately thereafter the word "will," and all is shown to be in the 
handwriting of the deceased, it is held sufficient in this respect to 
establish the writing a s  his holograph will. Ib id .  

WITNESSES. See Evidence, 9, 17. 
1. 7Yit?~esses-I~r~peuchiMg E~idenee-Appeal und Error-Hurntless Error. 

-If evidence is erroneously admitted to impeach the testimony of a 
witness, i t  will not be regarded as reversible error when it  appears 
that it could not have had any appreciable influence upon the verdict 
rendered. Bamzett G. Sniith, 535. 

2. Witnesses. E~pert-Honzicide-Trials-Co~irts-It~structions-Ezpres- 
sion of Opinio?r-Appeal atid Error.-It is within the sound discretion 
of the trial judge to call a medical expert witness, of his own mo- 
tion, and examine him on the trial for a homicide, without the desire 
of the parties, exercising care to not prejudice either one: but in this 
case i t  is held that the espressioll of the opinion of the court as to the 
'.admirably lucid'' testimony of the witness was stronger than the 
statute permitted, and constituted reversible error. A. v. Horne, 787 

IVORIEN. See Deeds and Conve~ances, 43. 




