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CITATION OF REPORTS 

I n  quoting from t%e reprintea Reports counsel will cite always the mar- 
ginal (i.e., the original)  paging, except l N. C. and 20 N. C., which a re  
repaged throughout, without marginal paging. 

Rule 62 of the Supreme Court is as  follows: 
Inasmuch a s  all  the volumes of Reports prior to the 63rd have been re- 

printed by the State, with the number of the volume instead of the name of 
the Reporter, counsel will cite the volumes prior to 63 N. C., a s  follows: 

1 and 2 Martin, . .  Taylor, and Mnf. 1 as N' C' 

1 Haywood . . . . .  " 2 " 
. . . . .  2 Haywood " 3 " 

1 and 2 Car. Law 1 . .  Repository and " 4 " 

N. C. Term 
1 Murphey . . . . . .  " 5 " 
2 Murphey . . . . . .  " 6 *' 
3 Murphey . . . . . .  " 7 " 
1 Hawks.  . . . . . .  " 8 " 
2 Hawks.  . . . . . .  " 9 " 

3 Hawks.  . . . . . .  " 10 " 
4 Hawks.  . . . . . .  " 11 " 

. . .  1 Devereux L a w .  " 12 " 

. . .  2 Devereux L a w .  " 13 " 

3 Devereux L a w .  . . .  " 14 " 

. . .  4 Devereux L a w .  " 15 " 

1 Devereux Equi ty .  . .  " I(3 ‘c 

. . .  2 Devereux Equity " 17 " 
1 Dev. and Bat. Law . . " 18 " 

2 Dev. and Bat. Law . . " 19 " 
3 and 4 Dev. and 

B a t  Law 1 ' . '' 20 '' 
. .  1 Dev. and Bat. Eq. " 21 " 

2 Dev. and Bat. Eq. 6 '  22 '1 . .  
1 Iredeli Law c '  23 6' . . . .  

. . . .  2 Iredell L a w .  " 24 " 

. . . .  3 Iredell L a w .  " 25 " 
4 Iredell L a w .  4' 26 ' 6  . . . .  

. . . .  5 Iredell L a w .  " 27 " 

. . . .  6 Iredell L a w .  " 28 " 
7 Iredell L a w .  . . . .  " 29 " 

8 Iredell Lam . . . .  as 30 N. C. 
. . . .  9 Iredell Law " 31 " 

10 Iredell Law . . . .  " 32 " 
. . . .  11 Iredell Law " 33 " 
. . . .  
. . . .  

12 Iredell Law " 34 " 

13 Iredell Law " 35 " 
1 Iredell Equity . . .  " 36 " 
2 Iredell Equity . . .  " 37 " 
:: Iredell Equity . . .  " 38 " 

4 Iredell Equity . . .  " 39 " 

5 Iredell Equjty . . .  " 40 " 
6 Iredell Equity . . .  " 41 " 

7 Iredell Equity . . .  " 42 " 

8 Iredell Equity . . .  " 43 " 

. . . . .  Busbee Law " 44 " 

. . . .  Uusbee Equity " 45 " 
1 Jones L a w .  . . . .  " 46 " 

. . . .  2 Jones L a w .  " 47 " 

3 Jones L a w .  . . . .  " 48 " 

4 Jones L a w .  . . . .  " 49 " 

5 Jones L a w .  . . . .  " 50 " 

6 Jones L a w .  . . . .  " 51 " 
7 Jones Law . . . . .  " 52 " 

. . . . .  8 Jones Law " 5 3  " 
1 Jones Equity . . . .  " 5 4  " 
2 Jones Equity . . . .  " 55 " 
3 Jones Equity " 56 " . . . .  

. . . .  4 Jones Equity " 57 " 

. . . .  5 Jones Equity " 58 " 

6 Jones Equity . . . .  " 59 " 

1 and 2 Winston . . .  " 60 " 

. . . . .  Phillips Law " 61 " 

. . . .  Phillips Equity " 62 " 



J U S T I C E S  

SUPREME COURT OF NORTH CAROLINA 
FALL TERM, 1916 

CHIEF JUSTICE : 

WALTER CLARK. . 

ASSOCIATE JUSTICES : 

PLATT D. WALKER, WILLIAM A. HOKE, 
GEORGE H. BROWN, WILLIAM R. ALLEN. 

ATTORNEY-GENERAL : 

T. W. BICKETT. 

ASSISTA4NT ATTORNEY-GENERAL : 

T. H. CALVERT 

SUPREME COURT REPORTER : 

ROBERT C. STRONG. 

CLERK OF THE SUPREME COURT : 

JOSEPH L. SEAWELL. 

OFFICE CLERK : 

EDWARD C. SEAWELL. 

MARSIiAL AND LIBRARIAN : 

ROBERT H. BRADLEY. 
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J U D G E S  

SUPERIOR COURTS OF NORTH CAROLINA 

EASTERN DIVISION 

W. &I. BOKD ......................................... First ..................................... Chowan. 
GEORGE W. CONKOR ............................... Second ..................................... Wilson. 
JOHN H. KERR ...................................... Third ........................................ Warren. 
F. A. DANIELS ....................................... Fourth ..................................... Wayne. 
H. W. WHEDBEE ................................... Fifth ....................................... Pitt. 
0. H. ALLEN ........................................... Sixth ........................................ Lenair. 
ALBERT L. COX ....................................... Seventh .................................... TVak e. 

...................................... W. P. STACY ....................................... Eighth New Hanover. 
C. C. LYON ....................................... Ninth ....................................... Bladen. 

.......................................... W. A. DEVIN Tenth ....................................... Granville. 

WESTERx DIVISION 

H. P. LANE .............................................. Eleventh ................................... Rockingham. 
THOMAS J. SHAW .................................. Twelfth .................................... Guilford. 
TV. J. ADAMS ...................................... Thirteenth ............................. d o o r e .  
TV. F. HARDINQ ....................................... Fourteenth ............................ Meclilenburg. 
B. F. LONG .............................................. Fifteenth ............................... Iredell. 
J. L. WEBB ............................................ Sixteenth ................................. Cleveland. 
E. B. O I ~ E  ............................................. Seventeenth ............................ Catawba. 
&I. H. JUSTICE .......................................... Eighteenth ......................... Rutherford. 
FRANK CARTER ........................................ Kineteenth ........................... Buncombe. 
G. S. FERQUSON ...................................... Twentieth ............................... Haywood. 



SOLICITORS 

EASTERN DIVISION 

J. 0. B. EHRINQHAUS ........................... First .......................................... Pasquotank. 
RICHARD G. A.LLSBROOK ......................... Second ...................................... Edgecombe. 
GARLAND E. MIDYETTE ............................. Third ........................................ Northampton. 
W A L ~  D. SILER ..................................... Fourth. ...................................... Chatham. 
CHARLES L. ABERNATHY ..................... Fifth .......................................... Carteret. 
H. E. SHAW ............................................ Sixth ........................................ Lenoir. 
H. E. NORRIS ........................................... Seventh ..................................... Wake. 
H. L. LYON .............................................. Eighth ....................................... Columbus. 
S. B. MCLEAN ........................................ .Ninth ........................................ Robeson. 
S. M. GATTIS ............................. ., ............ Tenth ........................................ Orange. 

WESTERN DIVISION 

S. P. GRAVES ...................................... Eleventh ................................... Surry. 
JOHN C. BOWER ............................ ... ....Pa 
W. E. BROCK ............................................ Thirteenth ............................... Anson. 
G. W. WILSON ......................................... Fourteenth ............................... Gaston. 
HAYDEN (XEMENT .................. .... ....... ....an . 
R. L. HUFFMAN ....................................... Sixteenth .................................. Galdwell. 
J. J. HAYES ............................................. Seventeenth ............................. Wilkes. 
M I C H A ~  SOHENCK .................................. Eighteenth ............................... Henderson, 
J. E. SWAIN ......................................... Nineteenth ............................... Buncombe. 
G. L. JONES ............................................. Twentieth ............................. Macon. 



LICENSED ATTORNEYS 
FALL TERM, 1916 

The following were licensed to practice law by the Supreme Court, August 
Term, 1916: 

Name. County. 

SIDNEY SHERRILL ALDERMAN ................................................................. Guilford 
REYNOLD TATUM ALLEN ......................................................... ,.... .......... Wnoir 
ARTHUR AARON ARONSON ........................................................................ Wake 
BEKJAMIN FRAXKLIN AYCOCK ............................................................. Wayne 
ISAAC MAYO BAILEY ................................................................................ Onslow 
ALFRED WALTER BAILEY ........................................................ , ................ Beaufort 
WILEY GOODLOW BARNES ......................................................................... Wake 
GEORGE URIAS BAUCOM ........................................................................... Wake 
WILLIAM STOVER BOGLE ................................................................. .........* 4lexander 
EPHRAIM LEIGH BRICKHOUSE ................................................................ Tyrrell 
GEORGE GRADY BRINSON .......................................................................... Pamlico 
ARNOLD WESLEY BYRD ............................................................................. Duplin 
JOHN EDWIN CARTER ................................................................................ Surry 
CHARLES LEE COGGIN ............................................................... +................Rowan 
JAMES OASWELL COGGINS ...................................................................... Washington 
JOHN HEXRY COOK ................................................................................. Cumberland 
BENJAMIN MCLAUGHLIN COVINGTON ..................................................... Anson 
GILLAM CRAIG ............................................................................................ Union 
GEORGE WINSTON CRAIG .......................................................................... Buncombe 
SAMUEL CLIFTON CRATCH ....................................................................... Beaufort 
ARNOLD CLEO DAVIS ................................................................................. Guilford 
JUNIUS DAVIS ............................................................................................. New Hanover 
ROY LINNEY DEAL ............................................................. +...................... Alexander 
GEORGE EDGAR EDDINS ............................................................................... Stanly 
SAMUEL ERWIN EDWARDS ......................................................................... Xadison 
FRANK LANNEAU FULLER, JR .................................................................. Durham 
FRANK HERBERT GIBBS ............................................................................ Cumberland 
CHARLES ALPHA GOS.KEY ......................................................................... Wake 
JAMES HAYWOOD GRAY ............................................................................. Wake 
JAMES S E L K I R ~  GRIFFIN .......................................................................... Wake 
FRAHKL~B WILLS HABCOCK, JR ............................................................. Granville 
HERBERT BASCOM HARRELL, JR ................................................................ Halifax 
ELISHA CARTER HARRIS ......................................................................... Pasquotank 
PETER RICHARDSON HINES ....................................................................... Pitt  
GEORGE RICKS HOLTON ............................................................................ Forsyth 
WALTER LEE JOHNSON ............................................................................ Wake 
ELLIS COLEMAN JONES ..................................................... ....................... Jackson 
JAMES NATHANIEL KEELIN, JR ................................................................ Wake 
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LICENSED ATTORNEYS. 
- -- 

Nanze. County. 
JOHN ARCHIBALD LEITCH, JR ................................................................... Rowan 
RICHARD MULLINGTON LEWIS ................................................................. Columbus 
OLIVER MILTON LITAKER ............................... -1 
ROBERT EUGENE LITTLE, JR ...................................................................... Anson 
JAMES ANDREW MCCOY ........................................................................... Robeson 
ROBERT STRANGE NCNEILL ........................................................................ Cumberland 
PEYTON MCSWAIN .............................. .eland 
JOHN RIVES M-4mNING ............................................................................... Vance 
GROVER ADLAI MARTIK ............................................................................. .Tadkin 
EURA ATKINS MATHEWS ......................................................................... Pender 
ALLEN JAY MAXWELL ................................................................................ Wake 
WILLIAM FRANKLIN MIDCETT .................................................................. Pasquotank 
EDGAR MITCHELL .............................................................................. Wake 
ROLAND FRAKKLIN MINTZ ...................................................................... Wayne 
HARRY EDWIN MOORE ................................................................................ Dilon, S. C. 
JOSEPH EDMUND PEARSON ........................................................................ Wake 
HURTER KIRBY PEKN ................................................................................ Rockingham 
WOOD HAYES POWELL ................................................................................ Iredell 
JAMES THADDEUS REECE ................. .1 ........................................................ Yadkin 
ALBERT EMMETT REITZEL ....................................................................... .Guilf ord 
KENNETH CZAIBORNE ROYALL .................................................................. Wayne 
ROBERT HARPER ROUSE .............................................................................. Lenoir 
CONRAD WILLIAM SANDROCK .................................................................... Cumberland 
LEVI LEACHMOND SELF .............................................................................. Roclcingham 
ALEXANDER TURRER SIFAW ...................................................................... Wake 
ENOCH SPENCER SIMMONS ........................................................................ Beaufort 
MACK PRESTON SPEARS ............................................................................. . Mecklenburg 
LEON GLADSTOKE STEVESS ........................................................................ Johnston 
I saac  RICHERSON STRAYHORN ............................................................. Durham 
HERBERT LINWOOD SWAIS ........................................................................ .Tyrrell 
JAMES ALEXAKDER TAYLOR ...................................................................... Granville 
ALAN TLXNER .............................................................................................. Iredell 
HENRY CLAY TURNER .............................................................................. ..Stanly 
ROBERT ANDREWS WELLONS ...................................................................... Johnston 
WILLIAM PELL WHITAKER, JR ................................................................. Wilson 
THOMAS LACY WILLIAMS .......................................................................... Wake 
LLOYD TILGHMAN WILSON, JR ................................................................ Richmond, Va. 
ADOLPHUS HARRISON WOLFE .................................................................. ..Surry 
WILLIAM CERNEY WOMBLE ...................................................................... Wake 
WILLIAM THOMAS WOODLEY ................................................................... .Wake 
ETHELRED HENRY WOODARD ...................................................................... Wilson 



CALENDAR OF COURTS 
TO BE HELD IN 

N O R T H  C A R O L I N A  D U R I N G  THE FALL O F  1917 . 

SUPREME COURT 

The Supreme Court meets in the city of Raleigh on the first Monday in 
February and the last Monday in August of every year . m e  examination 
of applicants for license t o  practice lam. to  be conducted in writing. takes 
place on the first Monday in each term . 

The Judicial Districts mill be called in  the Supreme Court in  the follobing 
order : 

FALL T m u .  1917 . 
First District ........................................................................... August 28 

....................................................................................... Second District September 4 
Third and Fourth Districts .................................................................... September 11 
Fifth District ............................................................................................... September 18, 
Sixth District ................................................................................................ September 25 
Seventh District ............................................................................................ October 2 
Eighth and Ninth Districts ................................................................... October 9 
Tenth District ................................................................................................ October 16 
Eleventh District ..................................................................................... October 23 
Twelfth District ........................................................................................... October 30 

......................................................... Thirteenth District ................... ... November 6 
Fourteenth District ..................................................................................... November 13 
Fifteenth and Sixteenth Districts .................. .. ......... L o v e m b e r  20 

............................................... Seventeenth and Eighteenth Districts November 27 
...................................................................................... Nineteenth District December 4 

Twentieth District ..................................................................................... December 11 



SUPERIOR COURTS, FALL TERM, 19 1 7 

The parenthesis numeral following the date of a term indicates the number 
of weeks during which the court may hold. 

THI5 CALENDAR IS UNOFFICIAL 

EASTERN DIVISIOS 

FIRST JUDICIAL DISTRICT 
FALL TERM, 1917-Judge Eerr .  

Camden-July 1 6 t  (i) ; Nov. 5 ( 1 ) .  
Gates-July 30 ( 1 )  ; Dee. 1 0  (1 ) .  
Washington-Aug. 6 ( 1 ) .  
Currituck-Sept. 3 ( 1 ) .  
Chowan-Sept. 1 0  ( 1 )  ; Dec. 3 ( 1 ) .  
Pasquotank-Sept. 1 7  (1 )  ; Sept. 2 4 t  ( 1 )  ; 

Nov. 1 2 t  ( 1 ) .  
B e a u f o r t O c t .  I t  ( 2 )  ; Nov. 19  ( 1 )  ; Dee. 

17 f  ( 1 ) .  
Hyde-Oct. 1 5  ( 1 ) .  
Dare-Oct. 22 ( 1 ) .  
Perquimans-Oct. 29 (1 ) .  
Tyrrell-Xov. 26 ( 1 ) .  

SECOND JUDICIAL DISTRICT 
FALL TERM, 1917-Judge Daniels. 

Nash-bug. 27 ( 1 )  ; Oct. 8 ( 1 )  ; Nov. 26 
,*\  

(Z);, 
Wilson-Sept. 3 ( 1 )  ; Oct. 1 ( 1 ) ;  Nov. 1 2 t  

( 2 )  ; Nov. 2 9 t  ( 2 )  ; Dee. 17" ( 1 ) .  
Edgecornbe--Sept. 1 0  ( 1 )  ; Oct. 2 9 t  ( 2 )  ; 

Xov. 1 2 t  ( 2 ) .  

THlRD JUDICIAL DISTRICT 
FALL TERM, 1917-Judge Vhedbee. 

Bertie-July 27 (1 )  ; Aug. 27 (2 )  ; Nov. 
1 2  ( 2 ) .  

Hertford-July 30 ( 1 )  ; Oct. 1 5  ( 2 ) .  
Northampton-dug. 6 ( 1 )  ; Oct. 29 ( 2 ) .  
Halifax-dug. 1 3  ( 2 )  ; Nov. 26 (2 ) .  
Warren-Sept. 1 7  ( 2 ) .  
Vance-Oct. 1 ( 2 ) .  

FOURTH JUDICIAL DISTRICT 
FALL TERM, 1917-Judge Allen. 

Lee-July 1 6  ( 2 )  ; Sept. 1 7  (1 )  ; Nov. 29 
( 2 ) .  

Chatham-dug. 61. ( 2 )  ; Oct. 29 ( 1 ) .  
Johnston-Aug. 13" ( 1 )  ; Sept. 24f ( 2 )  ; 

Dec. 1 0  ( 2 ) .  
Wayne--Aug. 20 ( 2 )  ; Oct. 8 t  ( 2 )  ; Nov. 

26 ( 2 ) .  
Harnett-Sept. 3 ( 1 )  ; Sept. 1 0 t  ( 1 )  ; Kov. 

1Z t  ( 2 ) .  

FIFTH JUDICIAL DISTRICT 
FALL TERM, 1917-Judge Cox. 

Pitt-Aug. 2 0 t  ( 1 )  ; Bug. 27* ( 1 )  ; Sept. 
1 7  ( 1 ) ;  Nov. 5 t  ( 1 )  ; Nov. 12* ( 1 )  ; Nov. 
1 9 t  ( 2 ) .  

Craven-Sept. 3*  ( 1 )  ; Oct. I f  ( 2 )  ; Nov. 
1 9 t  ( 2 ) .  

Ca r t e r eGOc t .  1 5  ( 1 ) .  
Pamlico-Oct. 22 (2 ) .  
Jones-Dee. 3 ( 1 ) .  
G r e e n e D e e .  1 0  ( 2 ) .  

SIXTH JUDICIAL DISTRICT 
FALL TERM, 1917-Judqe Stac?~.  

Onslow-July 161- (1) ; 0c t .  8 (1 )  ; Dee. 
3 t  ( 1 ) .  

Duplin-July 23* (1 )  ; Aug. 2 7 t  (2)  ; NOT. 
19  ( 1 )  ; Nov. 2 6 t  ( 1 ) .  

Sampson-Ang. 6 ( 2 )  ; Sept. 1 7 t  ( 2 )  ; 
Oct. 22 ( 2 ) .  

~ e n o i g b u g .  20* (1 )  ; Oct. l 5 $  (1 )  ; Nor. 
5 t  ( 2 ) ;  Dee. l o *  ( 1 ) .  

SEVENTH JUDICIAL DISTRICT 
FALL TERN, 1917-Judge Lvon. 

EIGHTH JUDICIAL DISTRICT 
FALL TERM, 1917-Judge Devin. 

Brunswick-Aug. 2 0 t  ( 1 )  ; Oct. 8 ( 1 ) .  
Columbus-dug. 27 ( 2 ) ;  NOT. 1 9 t  ( 2 )  ; 

Dec. 7" ( 1 ) .  
New Banover-~ept.  ;0" ( 2 )  ; Oct. 2 2 t  

( 2 )  ; Nov. 12  ( 1 )  ; Dee. 3 t ( 2 ) .  
Pender-Segt. 2 4 t  ( 2 )  ; Nov. 5 ( 1 ) .  

NINTH JUDICIAL DISTRICT 
FALL TERM. 1917-Judui Bond 

Robeson-July 9% ( 1 )  ; Se,pt. 3 t  ( 2 )  ; Oct. 
I t  ( 2 )  ; Nor. 5" ( 1 )  ; Dec. 37 ( 2 ) .  

Bladen-Ang. 6* ( 1 )  ; Oct. 1st ( 1 ) .  
Hoke-Bug. 1 3  ( 2 )  ; Nov. 26 ( 1 ) .  
Cumherland-Bug. 27* ( 1 )  ; Sept. 1 7 t  ( 2 )  ; 

3ct. 227 ( 2 )  ; Nov. 19* ( 1 ) .  

TENTH JUDICIAL DISTRICT 
FALL TERM, 1917-Judge C'onnar 

Gran~ille-July 23 ( 1 )  ; Nov. 1 2  (2 ) .  
Person-dug. 13  ( 1 )  ; Oct. 1 5  ( 1 ) .  
dlamance-Aug. 20X ( 1 )  ; Sept. l o t  ( 2 )  ; 

Yov. 26" ( 1 ) .  
Durham-dug. 27* ( 1 )  ; Sept. 247 ( 2 )  ; 

Yor. 5 t  ( 1 )  : Dee. 10" ( 1 ) .  
Orange-Sept. 3 ( 1 )  ; Dee. 3 ( 1 ) .  



COURT CALENDAR. 

WESTERN DIVISION 

ELEVENTH JUDICIAL DISTRICT 
FALL TERM, 1917-Judge A d a m .  

Ashe-July 9 ( 2 )  ; Oct. 1 5  ( 1 ) .  
Forsyth-Aug. 6* ( 2 )  ; Sept. 1 0 t  ( 3 )  

1 $  ( 2 )  ; Nov. 5 t  ( 2 )  ; Dec. l o *  ( 1 ) .  
Rockingham-Aug. 6* ( 2 )  ; Nov. 1 9 t  
Caswell-Aug. 2 0  ( 1 )  ; Dec. 3 ( 1 ) .  
Surry-Aug. 27  ( 2 )  ; Oct. 2 2  ( 2 ) .  
Alleghany-Sept. 2 4  ( 1 ) .  

; Oot. 

( 2 ) .  

T W E L F T H  JUDICIAL DISTRICT 
FALL TERM, 1917-Judge Hard ing .  

Davidson-July 3 0  ( 2 )  ; Nov. 1 9 t  ( 2 ) .  
Guilford-Aug. 1 3 t  ( 2 ) .  Sept. 3 t  ( 2 ) .  

Sept. 17* ( 1 )  ; Sept. 2 4 t  (i) ; Oct. 8 t  ( 2 )  f 
Nov. 5 t  ( 2 )  ; Dec. 3 t  ( 1 ) ;  Dee. 10" ( 2 ) .  

Stokes-Oct. 22* ( 1 )  ; Oct. 2 9 t  ( 1 ) .  

T H I R T E E N T H  JUDICIAL DISTRICT 
FALL TERM, 1917-Judge Long .  

Richmond-July 2 t  ( 1 )  ; July 16" ( 1 )  ; 
Sept. 3 t  ( 1 )  ; Sept. 24" ( 1 )  ; Dec. 3 f  ( 1 )  ; 
Dee. 1 7 t  ( 1 ) .  

Stanly-July 9 ( 1 )  ; Oct. 8 t  ( 1 )  ; Nov. 1 9  ,. \ 
I r f i  

Gnion-July 30" ( 1 )  ; Bug. 2 0 )  ( 2 )  ; Oct. 
1 5  ( 1 )  ; Oct. 2 2 t  ( 1 ) .  

Moore-Aug. 13* ( 1 )  ; Sept. 1 7 t  ( 1 )  ; Dec. 
l o t  ( 1 ) .  

Anson-Sept. l o *  ( 1 )  ; Oct. 11' ( 1 )  ; Nov. 
1 2 ;  ( 1 ) .  

Scotland-Oct. 2 9 t  ( 1 )  ; Nov. 26  ( 1 ) .  

FOURTEEXTH JUDICIAL DISTRICT 
FALL TERX. 1917-Judoe W e b b .  

F I F T E E N T H  JUDICIAL DISTRICT 
FALL TERM, 1917-Judge Cline.  

Randolph-July 1 6 9  ( 2 ) ;  Sept. 3* ( 1 ) ;  
Dec. 3 ( 2 ) .  

Iredell-July 3 0  ( 2 )  ; Oct. 2 2  ( 1 ) .  
Cabarms-Aug. 1 3  ( 2 )  ; Oct. 29 ( 2 ) .  
Davie-Aug. 2 7  ( 1 )  ; Nov. 1 2  ( 1 ) .  
Rowan-Sept. 1 0  ( 1 )  ; Oct. 8 ;  ( 1 )  ; Nov. 

1 9  ( 2 ) .  

Montgomery-July 9 $  ( 1 )  ; Sept. 2 4 t  ( 1 )  ; 
Oct. 1 ( 1 ) .  

SIXTEENTH JUDICIAL DISTRICT 
FALL TERM, 1917-Judge Just ice.  

Lincoln-July 1 7  ( 1 )  ; Oct. 1 5  ( 1 )  ; Oct. 
2 2 t  ( 1 ) .  

Cleveland-July 23  ( 2 )  ; Oct. 29  ( 2 ) .  
Burke-Aug. 6 (2 )  ; Oct. I t  ( 2 )  ; Dec. 3 t  

,,.\ 

( 2 ) .  
Caldwell-Aug. 2 0  ( 2 )  ; Nov. 1 2  ( 2 ) .  
Polk-Sept. 27  ( 2 ) .  

SEVENTEENTH JUDICIAL DISTRICT 
FALL TERM, 1917-Jwlge Carter .  

Avery-July 2 t  ( 1 )  ; Oct. 1 5  ( 2 ) .  
Catawba-July 9 ( 2 )  ; Oct. 29  ( 2 ) .  
Mitchell-July 2 3 t  ( 2 )  ; Nov. 1 2  ( 2 ) .  
Wilkes-Aug. 6 ( 2 )  ; Oct. l t  ( 2 ) .  
Yadkin-Aug. 20  ( 1 )  ; Nov. 26  ( 1 ) .  
Watauga-Sept. 3 ( 2 ) .  
Alexander-Sept. 17  ( 2 ) .  

EIGHTEENTH JUDICIAL DISTRICT 
FALL TERM, 1917-Judge Ferguson.  

DfcDowell-July 9 ( 2 )  ; Sept. 1 7  ( 2 ) .  
Transjlvania-July 23  ( 2 )  ; Nov. 26 ( 2 ) .  
Yancey-Bug. 1 3 t  ( 1 )  ; Oct. 29  ( 2 ) .  
Rutherford-Bug. 2 0 t  ( 2 )  ; Oct. 1.5 ( 2 ) .  
Henderson-Oct. 1" ( 2 )  ; Nov. 1 2 i  ( 2 ) .  

NINETEENTH JUDICIAL DISTRICT 
FALL TERM, 1917-Judge L a n e .  

Buncombe-Aug. 6 t  ( 3 )  ; Sept. 3 ;  ( 3 )  ; 
oct .  I t  ( 3 )  ; Nov. 5 t  ( 3 )  ; Dec. 3 t  ( 3 ) .  

Madison-Aug. 2 7 1  ( 1 )  ; Sept. 241  ( 1 ) ;  
Oct. 22$ ( 1 )  ; Nov. 1 9 1  ( 1 ) .  

TWENTIETH JUDICIAL DISTRICT 
FALL TERM, 1917-Judge S h a w .  

Haywood-July 9 ( 2 )  ; Sept. 17  ( 2 ) .  
Swain-July 23  ( 2 )  ; Oct. 2 2  ( 2 ) .  
Cherokee-Aug. 6 ( 2 )  ; Nov. 5 ( 2 ) .  
Macon-dug. 20 ( 2 )  ; Nov. 1 9  ( 2 ) .  
Graham-Sept. 3 ( 2 )  ; Dec. 3 ( 2 ) .  
Jackson-Oct. 8 ( 2 ) .  
Clay-Oct. 1 ( 1 ) .  

*Criminal cases. tc iv i l  oases. SCivil and jail cases. 



UNITED STATES COURTS FOR NORTH CAROLINA 

DISTRICT COURTS 

Eastem D~s~?~c~--HENRY G. CONNOR, Judge, Wilson. 
Western District-JAMEB E. BOYD, Judge, Greensboro. , 

EASTERN DISTRICmT 

Terms.-District terms a r e  held a t  the time and place, as  follows: 
Raleigh, fourth Monday after the fourth Monday in April and Octo- 

ber. LEO D. HEARTT, Clerk. 
Elizabeth City, second Monday in April and October, HARRY T. GREEN- 

LEAF, JR., Deputy Clerk, Elizabeth City. 
Washington, third Monday in April and October. ARTHUR MAYO, 

Deputy Clerk, Washington. 
New Bern, fourth Monday in April and October. WALTER DUFFY, 

Deputy Clerk, New Bern. 
Wilmington, second Monday after the fourth Monday in April and 

October. SAMUEL P. COLLIER, Deputy Clerk, Wilmington. 
Terms of court for Laurinburg and Wilson a re  now created, but not 

definitely fixed. 
OFFICERS 

J. 0. CARR, United States District -4ttorney, Wilmington. 
E. &I. GREENE, Assistant United States District Attorney, New Bern. 
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OFFICERS 
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OEARLES A. WEBB, United States Marshal, Asheville. 
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CASES 
\ 

ARGUED AND DETERMINED 
I N  THE 

S U P R E M E  COURT 

NORTH CAROLINA 

RALEIGH 

FALL TERM, 1 9 1 6  

AMERICAN POTATO COMPANY v. JENETTE BROTHERS. 

(Filed 13 September, 1916.) 

1. Contr'acts, Written-Clearly Expressed-Pard Evidence. 
Where the terms of a written contract a r e  therein clearly and unam- 

biguously expressed, and there is no allegation or evidence of fraud or 
mutual mistake, they will be enforced as  they a r e  written, and parol 
testimony, contradictory thereof, is inadmissible. 

2. Same-Prior Negotiations. 
Evidence of negotiations leading up to the making of a contract which 

the parties have afterwards put in writing is incompetent to contradict 
the clearly and unambiguously expressed terms of the written contract, 
for the previous negotiations merge therein. 

3. Same--Common understanding. 
The common understanding between the parties is gathered from their 

written contract, and where this has been clearly and unambiguously 
expressed it is incompetent to show, in contradiction, what one of them 
understood the contract to be. 

4. Contracts, Written-Equity-Correction-Parol Evidence-Pleadings. 
The question whether parol evidence is competent in equity to correct 

a written contract in accordance with the true agreement of the parties 
does not arise in the absence of allegation and evidence of fraud or 
mutual mistake of the parties. I t  is competent to reform a deed, but not 
to vary or contradict it. 
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5. Contracts, Written-Enlargement-Parol Evidence-Trials-Issues. 
In vendor's action upon his contract to furnish the purchaser -+i-ith the 

best potatoes of a certain kind he shipped his customers "from Aroostook 
County in the State of Maine" it is reversible error for the court to submit 
to the jury an issue upon the purchaser's liability controlling the question 
whether the potatoes furnished mere the best raised in and shipped by 
any one from that county in the same year, for this enlarged the obliga- 
tions of the vendor beyond those stated in the contract. There mas no 
issue in this case as to whether the potatoes were worthless or unfit for 
the purposes for which they were sold. 

( 2 ) APPEAL by plaintiff from C'ooke, J., at November Term, 
1915, of PASQUOTANK. 

Plaintiff sued to recover damages for a breach of contract in the sale 
of potatoes. I t  was agreed between the parties that on 25 October, 1912, 
plaintiff would sell and deliver a t  Elizabeth City, N. C., 1,000 sacks 
of potatoes, known in the trade as Irish Cobbler and White Bliss, at 
$2.90 per sack of 11 pecks, the same to be sacked and shipped between 
1 January, 1916, and 28 February, 1916, in cars of 250 sacks each, upon 
receipt of a written order of shipment from the defendants two weeks 
before the first named date, the potatoes "to be the best quality shipped 
from hroostook County, State of Maine, by the said first party (plain- 
tiff in this case), and in sacks of 165 pounds each, net;  the same now 
being stored in  warehouses in Maine which are owned and operated by 
the said party." There was a further stipulation as to the price and 
the payment thereof by stated installments. 

Defendant alleged, and offered proof to show, that plaintiff failed to 
comply with this contract, in that instead of shipping potatoes of the 
quality described in their agreement, "it had shipped a bad lot of pota- 
toes, being anything that grows in potato fields, from the smallest cnlls 
to the largest, being mixed and of three different kinds, the smallest 
being the size of a turtle egg and some as large as a cocoanut." 

Plaintiff tendered issues based on the terms of the contract, which the 
court rejected, and submitted issues which, with the answers of the jury 
thereto, are as follows: 

"1. Was the plaintiff ready, willing, and able to deliver to the defend- 
ants 580 bags of Cobblers and 180 bags of White Bliss Irish potatoes, 
the best quality shipped from Aroostook County in 19138 Answer: 'Xo.' 

"2. Did defendants wrongfully refuse to take the potatoes and pay 
for same ? Answer : 'No.' 

"3. What damages, if any, is plaintiff entitled to recover? Answer: 
'Nothing.' " 

The court admitted evidence, over plaintiff's objection, as to corre- 
spondence and dealings between the parties prior to the execution of the 
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written contract of 25 October, 1912, and as to the quality of the pota- 
toes defendants had purchased from the plaintiff in 1912; and also oral 
evidence as to the kind and quality of potatoes the defendants contracted 
to buy, which were to be good, medium size, smooth, and bright. 

There was no evidence as to the kind or quality of potatoes ( 3 ) 
which were shipped from Aroostook County, Maine, by the plain- 
tiff in 1913, and plaintiff asked for an instruction based upon this lack of 
evidence, which was refused. 

Judgment was entered upon the verdict, and plaintiff, having reserved 
all exceptions taken during the trial, appealed to this Court. 

George J.  Spence, Aydlett & Simpson for plainti f .  
Ehringhaus & Small for de f enda~ t .  

WALKER, J., after stating the case: The parties had the legal right 
to make their own contract, and if it is clearly expressed, it must be 
enforced as it is written. We have no power to alter the agreement, but 
are bound to interpret it according to its plain language. There is no 
rule of evidence better settled than that prior negotiations and treaties 
are merged in the written contract of the parties, and the law excludes 
par01 testimony offered to contradict, vary, or add to its terms as ex- 
pressed in the writing. X o f i t  ?j. iWaness, 102 N.  C., 547. The prin- 
ciple lies a t  the very foundation of all contracts, and if permitted to be 
violated the ultimate injury to the commercial world and to society 
generally would be incalculable and certainly far-reaching. It is un- 
fortunate that loose dicta in occasional and ill-considered cases are to be 
found which seem to be hostile to this safe and sound axiom of the law, 
because they have strained the law in order to defeat or circumvent some 
suspected fraud, perhaps gross and vicious ; but the method of preventing 
the consummation of the wrong will be f a r  more disastrous in its results " 
than a steady adherence to the rules of the law, although in special cases 
actual imposition or fraud may be perpetrated. The rules of law are 
and must needs be universal in their application, this being essential to 
certainty i n  business transactions and to the integrity of contracts; for, 
otherwiix, "commerce may degenerate into chicanery and trade become 
another name for trick." Benwicii v. Benzc~icii, 3 Harris, 66. I t  is true 
that Cicero in his eloauent defense of the ~ o e t  Archias denied the suweri- 
ority of the record, or the written memorial, over the spoken word, upon 
the ground that the witness is subjected to an oath and cross-examination, 
with other safeguards against falsehood, while the record has no such 
test to assure its accuracy; but his plausible argument has never been 
accepted by the ~viser sages of the law, who have consistently adhered 
to the safer rule and so arranged the degrees of proof as to give decided 
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preference to written over unwritten evidence. Chief Justice Taylor, in  
referring to this view of the law, expressed the belief that the fallibility 
of human memory weakens the effect of oral testimony to such an extent 
that even the most upright mind, though awfully impressed ivith the 

solemnity of an oath, perfectly honest and sincere in  its pro- 
( 4 ) cesses, and aiming solely a t  a disclosure of the truth, may still 

err, and thereby unconsciously substitute falsehood for it. He  
said that "Time wears away the distinct image and clear impression of 
facts and leaves in the mind uncertain opinions, imperfect noxions, and 
vague surniises." It is better, therefore, to rely upon the written word, as 
less apt to deceive or falsify. Smith v.  Williams, 5 N. C., 426. 

Nor can this beneficent rule be evaded by substituting the understand- 
ing of one party for the agreement of both. The minds of the parties 
must have met at the same time, and with a common understanding, 
upon the same subject-matter; and when the agreement is reduced to 
writing is i t  conclusively presumed to state that common understanding, 
and to be their last expression and the chosen memorial of what the con- 
tract shall be. We said in Lumber Co. 2.. h n z b e r  Po., 137 X. C., at 
p. 436: "It is not the understanding, but the agreement, of the parties 
that controls, unless that understanding is in some may expressed in the 
agreement. Even if the defendant had clearly shown that it so under- 
stood the agreement, it d l  not do, as the court proceeds, not upon the 
understanding of one of the parties, but upon the agreement of both. S o  
principle is better settled." Brunhild v. Freeman, 77 N. C., 128. 
('Pendleton, v. Jones, 82 N. C., 249; Prince v. XcRae, 84 N. C., 674; 
~VcRae v.  R. R., 88 N. C., 534; King v.  Phillips, 94 N. C., 558; Bailey v.  
Rutjes, 86 N. C., 520.) 

There is no contention here, and could not be, that any part of the 
contract rested in parol, for the rule in respect to such cases is thor- 
oughly settled, that "Where the contract lies partly in parol, that part 
which is in writing is not to be contradicted." Mofitt v.  Maness, 102 
N. C., a t  pp. 461, 462, and cases there cited. When parol evidence is 
admitted to show that all of the agreement was not inserted in the mrit- 
ing, '(it does not contravene this rule, but the competency of the proof 
rests upon the idea that the writing does not contain the whole contract, 
but is only one part of it." Ray v. Blaclcwell, 94 N. C., 10;  Manning v. 
Jones, 44 K. C., 368; Xherrill v. Hagan, 92 N. C., 345; Curnmings v. 
Barbee, 99 N. C., 332; Twidy v. Xanderson, 31 N. C., 5 ;  Daughtry v. 
Booth, 49 N. C., 83, and Moflitt v. Maness, supra. 

With reference to oral proof of a collateral contract, the law is well 
understood. It was said by us in  Evans v. Freeman, 142 W. C., 61, 64, 
that "Where a contract does not fall within the statute, the parties may, 
a t  their option, put their agreement in writing, or may contract orally, 
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or put some of the terms in  writing and arrange others orally. I n  the 
latter case, although that which is written cannot be aided, varied, or 
contradicted, by parol evidence, yet the terms arranged orally may be 
proved by parol, in  which case they supplement the writing, and the 
whole constitutes one entire contract. I n  such a case there is no 
violation of the familiar and elementary rule we have before ( 5 ) 
mentioned, because in the sense of that rule the written contract 
is neither contradicted, added to, nor varied; but, leaving i t  in full force 
and operation as it has been expressed by the parties i n  the writing, the 
other part of the contract is permitted to be shown in order to round it 
out and present i t  in its completeness, the same as if all of it had been 
committed to writing." 

Insisting on the strict enforcement of the rule excluding parol evidence 
where the meaning is clear, we said in  Cobb v. Clegg, 137 N. C., at 
p. 157: "The defendant's counsel, on the contrary, argued that the 
above stated rule, upon which plaintiffs rely, does not apply to the facts 
of this case, and that parol evidence is not competent, as its effect will be, 
not to prove an  independent part of the agreement which was not re- 
duced to writing, but to vary and contradict the contract as written by 
the parties, and which the law presumes contains all the provisions by 
which they intended to be bound. I n  support of their view they cited 
Parker v. i?Io~riZZ, 98  N. C., 232; Meekins v. ATewberry, 101, N. C., 17; 
Bank v. McElwee, 104 N. C., 305, and especially relied on Mofhtt v. 
Hnness, 102 N.  C., 457, in which the Court, through Shepherd, J., 
admonishes us that the rule against the admissibility of parol testimony 
to uary the terms of a written instrument has perhaps been relaxed too 
much, and that the farthest limit has been reached in  admitting such 
testimony, beyond which it will not be safe to go. The Court sounds 
the alarm and warns us against the dangers ahead. I t  may be better, 
me admit, to trust to the writing-the memorial selected by the parties 
for preserving the integrity of their treaty-than to confide in  human 
memory for the exact reproduction of the facts." 

The authorities relied on by the defendants all relate to a cake where 
the terms of the written instrument in question are ambiguous. I t  is 
conipetent in such a case to consider internal as well as external matters 
in  order to ascertain the meaning of the parties. This is rery far from 
saying that you may vary or contradict a written contract by parol, but, 
on the contrary, it merely allows you to make plain what is uncertain by 
reason of the language employed. Wilkie v. N .  Y .  L. Ins. Co., 146 
N. C., 513; hTea1 v. Camdeh Ferry Co., 166 N. C., 563. This contract 
is not within that rule of evidence, for it is manifest what its meaning 
is. The correct rule applicable here is the other one, stated by defend- 
ants, which declares that "The one purpose of a written contract is to 
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make certain what the contract is," Bridgers v. Ormnd ,  153 N. C., 113, 
and as again expressed in  defendant's brief, "The intention of the par- 
tie~s as embodied in the words they have used is the true principle in  the 
consideration of all contracts," citing and quoting from Kirlcma?~ v. 

Hodgin, 151 N. C., 588; Edwards v. Bowden, 99 N. C., 79, 80. 

( 6 ) Applying these familiar principles to the facts of this case, we 
are led to the conclusion that the court erred in  the trial of this 

cause. The contract here calls for potatoes from plaintiff's stock as good 
as any sold by it  to others from Aroostook County in the State of Maine. 
I n  other words, the plaintiff was to fare as well as defendant's most 
favored customer; but they were not entitled, by the terms of the agree- 
ment, to potatoes of a better quality than were sold to others from said 
stock, nor to potatoes of as good a kind and quality as sold by any other 
dealer from that county. I f  we should so hold, we would enlarge the 
terms of the contract and read into it a material and important stipula- 
tion not appearing therein. This would be making a contract for the 
parties, and not merely declaring the meaning of the one they have made 
for themselves, which-we are not permitted to do. The issue, therefore, 
was broader than the obligation of the contract, as expressed in it, and 
consequently required more to be done by the plaintiff than it had under- 
taken to do for the consideration stated: and the same mav be said of 
the evidence admitted against plaintiff's objection. The ruling al- 
lowed defendants to defeat the recovery upon the true contract by in- 
creasing the measure of plaintiff's responsibility, or, in other words, the 
issue and evidence handicapped the plaintiff at the very outset, by trying 
the case on the wrong theory, and one not consistent with the contract 
declared on, and utterly foreign to the case. 

I t  is not suggested, by proper pleading, that there was any fraud or 
mutual mistake in drawing the contract, by reason of which the true 
intention was not expressed. Where there is such an equity, the real 
agreement can be shown by oral proof, because this is not varying or 
contradicting the written agreement, but merely showing what it was 
intended, by the parties, to be, for the purpose of reforming it, in  order 
that i t  may be made to speak the truth. 

We must not be understood as holding that plaintiff could fulfill its 
u 

obligation to sell as good seed potatoes as it shipped to others from 
Aroostook County by sending to defendants a lot of potatoes which were 
worthless and whollv unfit for the use to which it was intended. with 
its knowledge, they would be applied. But  the case was tried upon 
no such theory, and we do not pass upon that feature of it. Even if i t  
had been. the form of the issue and the nature of the proof were not 
germane to it. So that, in any view we may take of the trial, there was 
error. 

New trial. 
48 
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Cited: Parquhar Co. v. Hardware Co., 174 N.C. 374 ( l c )  ; Thomas v. 
Carteret, 182 N.C. 393 ( I j ) ;  Colt v. Kirnball, 190 N.C. 172 (lc,  4p) ; 
Purst v. Herm'tf, 190 N.C. 402 (4p) ; Watson v. Spurrier, 190 N.C. 730 
(1c) ; Breece v. Oil Co., 209 N.C. 530 (4e) ; gome Owned Loan Corp. 
v. Ford, 212 N.C. 326 (Ic, 2c) ;  Brock v. Porter, 220 N.C. 30 ( I c ) ;  
Jones v. Ca&evens, 222 N.C. 413 (Ic)  ; Krites v. Plott, 222 N.C. 683 
( l c )  ; Jones v. Realty Co., 226 N.C. 305 ( l c )  ; Ins. Co. v. Wells, 226 
N.C. 576 (Ice, 4c) ; Harkon v. R. R., 229 N.C. 95 (lc, 4c). 

STATE EX REL. P. N. BRAY V. T. W. BAXTER. 

(Filed 13 September, 1916.) 

Pleadings-Issues-Title to OfficeDamages. 
In an action to determine the title to the office of register of deeds, the 

complaint alleged that the plaintiff had been duly elected in November, 
1914, was entitled to the office, and that defendant had been wrongfully 
sworn in and installed and had received the emoluments of said olfice, 
which he sought to recover. The lower court held with defendant, but on 
appeal it was decided that the vote was a tie, and the case remanded to 
the county board of elections, who decided with defendant. Held,  an 
issue to determine what sum the plaintiff should recover of the defendant 
for fees received for services performed by him prior to 1914 does not 
arise upon the pleadings, and was properly refused. 

CIVIL ACTION tried before Bond, J., a t  January Term, 1916, of CUR- 
RITUCX. 

This was an action to try the title to the office of register of deeds of 
Currituck County, the plaintiff alleging that he was duly elected to that 
office a t  the election in November, 1914, when he and the defendant were 
opposing candidates. 

After this election the board of canvassers of Currituck County met 
a t  the proper time and place, canvassed the result of the election, and, 
instead of declaring the result a tie, as they should have done, errone- 
ously declared the defendant Baxter the rightfully elected candidate, 
and gave him a certificate of election. 

The plaintiff Bray denied that the defendant was elected, and appeared 
before the meeting of the board of county commissioners of Currituck 
County on the first Monday in December, 1914, and protested against 
the induction of defendant into said office. 

The board of commissioners, upon the defendant's tendering the bond 
required by lam, accepted it and inducted him into the office. 
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On 19 December, 1914, this suit was instituted, and plaintiff alleged 
that he was duly elected in  1914 and '(that the defendant was wrongfully 
sworn in  and installed as register of deeds for said county, and has ever 
since that time wrongfully exercised, and is still wrongfully exercising, 
said office, and wrongfully and unlanrfully receiving the emoluments 
thereof," and prayed judgment "that the said defendant be adjudged 
wrongfully in  the said office, that he be evicted therefrom, and that this 
relator be adjudged rightfully entitled thereto and be installed therein, 
and that he recover of the defendant and his sureties such amount as he 
received in such office." 

The defendant answered and the cause was referred to a referee, and, 
upon exceptions to his report, heard before Whedbee, J., at Xarch 

( 8 ) Term, 1915, at  which time judgment was rendered declaring the 
defendant entitled to the office. 

From this judgment the plaintiff appealed to the Supreme Court, and 
i t  decided that the vote at the No~ember  (1914) election was a tie, and 
that neither of the candidates mas elected, and remanded ('the case to the 
county board of elections, who shall determine which shall be elected.'' 

After this decision the board of elections of Currituck County met and 
elected the defendant to the office. 

At  the next term of the Superior Court thereafter the plaintiff moved 
the court to submit to the jury an issue to determine what sum he was 
entitled to recoT7er of the defendant as fees for the time preceding the 
date upon which the board of elections elected the said defendant. 

The contention of the plaintiff is based upon the fact that he was 
elected register of deeds in  1912, and he therefore contends that he is 
entitled to the fees of the office up to the time the defendant was elected 
by the board of elections. 

The court refused to submit the issue tendered by the plaintiff, and 
the plaintiff excepted and appealed. 

Aydlett & Sinzpson and Ward & Thompson for plaintiff. 
A. il1. Simmons and Ehringhaus & Small for defendant. 

ALLEN, J. It  has been judicially deterniined that the plaintiff was 
not elected in 1914, and he is now seeking to recover fees for work done, 
not by himself but by the defendant. 

His  appeal presents the single question of his right to haae the issue 
submitted to the jury to determine n~ha t  sum he was entitled to recover 
of the defendant as fees, and this depends upon the pleadings. 

When we turn to the pleadings me find no allegation that he was 
elected to the office of register of deeds in 1912, and the whole complaint, 
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including the  demand f o r  fees, is  based u p o n  the  contention t h a t  h e  w a s  
du ly  elected i n  1914, a n d  th i s  h a s  been decided against him. 

T h e  issue, therefore, which h e  tendered did no t  ar ise  upon  t h e  plead- 
ings, a n d  his H o n o r  ruled correctly i n  refusing t o  submit it. 

Affirmed. 

JOHN R. WHEELER v. SORFOLK-CAROLINA TELEGRAPH AND 
TELEPHONE COMPANY. 

(Filed 13  September, 1916.) 

1. Telephone Companies-Streets-Abutting Owners-Shade Trees-Dani- 
ages-Municipal Corporations-Title-Sanction. 

The owner of land abutting upon the streets of a town may recover 
damages for cutting shade trees on the sidewalks in front of his prop- 
erty which afforded protection thereto, in his action against a n  individual 
or corporation so mutilating the trees in  furtherance of some private 
interest, though the ultimate title to the streets is in the municipality, 
and the acts complained of v e r e  done with its sanction. 

2. Telephone Companies-Streets-Abutting Owners-Shade Trees-Dam- 
ages-Punitive Damages. 

Where in a n  action for damages against a telephone company i t  is 
shown that  defendant's employees cut shade trees on the sidewalk in 
front of plaintiff's dwelling in a town; that  they had commenced to cut 
the trees before the owner was arvare, and continued to cut after having 
been forbidden by his wife, claiming permission from the municipal 
authorities, and replied to the objection of the plaintiff'% wife with the 
statement that  they would cut don-n the trees, i f  this would be no more 
objectionable than trimming them: Held, sufficient to sustain a verdict 
awarding punitive damages. 

8. Telephone Companies - Shade Trees - Damages -Torts -Abutting 
Owner-Title-Possession-Psesu~nptions. 

One who is in possession of a town lot abutting on a street on the 
sidewalk of which a telephone company has cut the trees to run its wires 
through, and who asserts ownership of the lot under a deed, may main- 
tain his action against the company as  a wrongdoer, nothing else appear- 
ing, for as  to i t  such occupant will be presumed to be the owner until 
the contrary is made to appear. Daniel v. R. R., 158 K. C., 418, cited 
and distinguished. 

CIVIL ACTION t r ied before Peebles, J., a n d  a ju ry  a t  September Term,  
1915, of CHOWAX. 

T h e  action mas by abutt ing owner to  recover damages of defendant  f o r  
wrongfully cut t ing trees on a sidewalk, which afforded shade a n d  shelter 
t o  plaintiff's property.  

51 
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I t  was admitted in the pleadings, or there was evidence on part of 
plaintiff tending to show, that plaintiff occupied a home and lot abutting 
on Oakum Street in the town of Edenton, N. C., claiming to own same 
under a deed bearing date in 1893; that in the summer of 1914 two of 
defendant's employees, acting under defendant's instructions, "muti- 
lated and badly cut some shade trees which plaintiff had planted on the 
outer edge of the sidewalk, seriously impairing their capacity for shade 
and for beautifying said lot," etc.; that plaintiff's wife mas present for- 

bidding, and, on the question of damages, testified as follows: 
( 10 ) That the trees were cut by two linemen of defendant company; 

that she was a t  home when they came for that purpose, and seri- 
ously objected to the men cutting them, when they told her they had per- 
mission from the town councilmen. "But I told them that I r a s  sure 
they did not, as my husband was one of the counciln~en. They then said 
they had permission from the mayor, and I asked them to wait until I 
could send for my husband. They refused. I told theln that I had as 
soon the trees were cut down as to be done in  that way, and they answered 
me that they could do that, too." 

On cross-examination, Mrs. Wheeler further testified: That when 
she went out the linemen were already up the trees and had already cut 
out a large limb from one of the trees, "and after I asked him not to, he 
cut off one of the largest limbs and other of the smaller branches. I 
asked them to wait until my husband came." 

J. R. Wheeler testified: That the said trees were badly cut, and that 
the damage to the property was large; that these trees were upon the west 
side of the house, and that without them he had no shade, and that the 
cutting and mutilation done by the defendant largely destroyed his shade. 

The e~idence on the part of the defendant tended to show that the trees 
were small, and the cutting had not sensibly impaired the value of the 
trees, and, further, that the linemen only cut limbs they had already 
started to cut when plaintiff's wife appeared, and that their manner on 
the occasion was polite and quiet. 

The jury rendered the following verdict: 
1. Was plaintiff the owner of the house and lot described in complaint 

at  time of the alleged injury? A. '(Yes." 
2. Did the defendant trespass upon said property, as alleged ? A. "Yes." 
3. What actual or compensatory damages, if any, has plaintiff sus- 

tained? A. "$150." 
4. What punitive damage, if any, is plaintiff entitled to recover of the 

defendant ? A. "$50." 
Judgment on the verdict for plaintiff, and defendant excepted and ap- 

pealed, assigning for error chiefly the refusal of defendant's motion to 
nmsuit  and allowing recovery for punitive damages. 
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JTo counsel for plainti f .  
P. W.  iVcMu1lan for defendant. 

HOKE, J. Our cases hold that an abutting owner may recover dam- 
ages for cutting shade trees on the sidewalk, which afford protection to 
his property, where such cutting is done in furtherance of some private 
interest, individual or corporate; and this though the act complained of 
may have been sanctioned by the municipal authority. Noore 2). 

Power Co., 163 N.  C., 300; Brown, v. Electric Co., 138 N.  C., 535. ( 11 ) 
Referring to these cases and the position they uphold, in Wood 
v. Land Co., 163 N. C., a t  p. 371, the Court said: "That case, Brown v. 
Electric Co., was made to rest chiefly on the position that, notwithstand- 
ing a previous dedication and use as a public street, an abutting owner 
continued to have a proprietary interest in a shade tree standing on or 
near his sidewalk and affording shade and shelter to his lot which the 
law would protect and which could not be taken from him without com- 
pensation except when required by the public interests." 

I t  is also held here, and by well consideyed cases elsemhere, that the 
principle is not affected by the fact that the ultimate title to the streets 
is in the municipality. Boore v. Power Co., supra; Donahue v. Key- 
stone Gas Go., 181 N.  Y., 313; A'orman, Milling Co. v. Bethurem, 41 
Ark., 735, reported also in L. R. h., N. S., p. 1082. And, on the facts of 
the present case, authority is to the effect, further, that punitive damages 
may be awarded (Carmichael v. Telephone Co., 157 N. C., 21 ; Williums 
v. R. B., 144 N. C., 498; Erown v. Electric Co., 138 N. C., 535) ; such 
damages, when permissible, and the amount, being properly referred to 
the jury for decision. Billings v. Observer Co., 150 N.  C., 540. 

I t  was further insisted for defendant that the motion for nonsuit 
should ha-re been allowed, for the reason that the injury complained of 
was to the freehoId and no title in plaintiff had been shown, citing 
Daniel v. R. R., 158 N. C., 418. 

I t  is not at  all clear that the damage complained of i n  this cake is 
entirely to the freehold; but if this be conceded, we are of opinion that 
defendant's motion to nonsuit on this ground was properly denied. I t  is 
the recognized position in this State that an action of this character may 
be maintained by one who shows that he is in peaceable possession of 
the property a t  the time of the alleged trespass, and we think i t  a proper 
deduction from the cases on the subject that one in possession, claiming 
title, and particularly when i n  the assertion of ownership under a deed, 
may, as against a wrong-doer, ahd nothing else appearing, recover the 
entire damage done, for, as to him, the occupant is presumed to be the 
owner until the contrary is made to appear. Frisbee v. Ma~shal l ,  122 
N .  C., 760; Nelson, v.  Ins. Co., 120 N. C., 302; Gwaltney v. Lumber Co., 
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115 N. C., 579; Aycock v. R. R., 89 N. C., 321; Lamb v. Swain, 48 N. C., 
370. I n  the last case the headnote is: "The claimant of a tract of land 
under color of title who puts a servant in a house situated upon it with 
the privilege of getting firewood is in possession of the whole tract as 
against a wrong-doer, and can maintain an action against one who enters 
and cuts timber on the woodland." And in  Nelson, v. Ins. Co. it was held, 
among other things: "The possession of land under a deed apparently 

good and sufficient, properly acknowledged and recorded, and un- 
( 12 ) impeached, is sufficient evidence of title; and where such facts 

appeared on the trial of an issue as to whether plaintiff was the 
owner of certain property i t  mas not error to instruct the jury that, if 
they believed the evidence, they should answer in the affirmative." 

The statement in  Daniel v. R. R., relied upon by counsel, to the effect 
that for injuries to the freehold only the owner can recover, was made 
in  reference to a proposition where all of the relevant facts were dis- 
closed and it affirmatively appeared that the original owner and claimant 
had conveyed the title, and, so understood, the position is undoubtedly 
correct, but i t  was not illtended by the learned judge to trench upon or 
impair the wholesome doctrine that one in the peaceable possession of 
property, as against a wrong-doer, and assuredly so when the possession 
has been maintained, is presumed to be the owner until the contrary 
appears, and is not put to the expense and trouble of always establishing 
his title against any and every one who may have tvrollgfully and tempo- 
rarily trespassed upon him. Speaking to the position in ~Ilyrick u.  
Bishop, 8 N. C., pp. 485-486, Henderson, J., said: "Possession alone is 
sufficient to maintain trespass against a wrong-doer. . . . . And it is 
consistent with first principles, and, in  fact, i t  would be strange if it were 
not so, for wretched would be the policy which required the title to be 
shown in  every instance where the peaceable possession was disturbed by 
the intruder, who had no right," etc. 

There is no error, and the judgment for plaintiff must be affirmed. 
No error. 

Cited: Lee v. Lee, 180 N.C. 86 (3c);  Tripp v. Little, 186 N.C. 216 
(3c) ; Matthews v. Lumber Co., 187 N.C. 652 (3c). 
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J. P. LOVELACE ET ALE. v. ATLANTIC COAST LINE RAILROAD 
COMPANY. 

(Filed 13 September, 1916.) 

1. Carriers of Goods-Delay in Shipment-Damages-Evidence-Hearsay. 
Where damages are sought in an action against a railroad company 

for injury to a shipment of tobacco by water, caused by an unreasonable 
delay in its shipment, evidence offered in defendant's behalf that tobacco 
dealers told the agent, after the injury was done, there was nothing to  
do but ship it, has no bearing upon the defendant's liability, and was 
incompetent for this and for the further reason that it was hearsay. 

2. Carriers of Goods-Instructions-Special Requests-Appeal and Error. 
In this action to recover damages against a railroad company for an 

unreasonable delay in shipping tobacco, the defendant's objection to the 
charge of the court that the defendant would be liable if the tobacco 
had been delivered to it on the day preceding that of the damage, is not 
sustained by the charge, and if it  desired more specific instructions it 
should have presented requests therefor. 

3. appeal  and Error - Exceptions - Appellant's Brief - Supreme Court 
Rules. 

All exceptions not discussed in appellant's brief are deemed to b e  
abandoned on appeal. 

CIVIL ACTIOK tried before Allen, J., a t  May Term, 1916, of ( 1 3  ) 
BEAUFORT. 

This is  a n  action to recover damages for in jury  to a shipment of to- 
bacco, caused, as the plaintiff alleges, by the negligence of the defendant. 

There was eridence on the part  of the plaintiff tending to prove tha t  
the  tobacco was delivered to the  defendant a t  its depot i n  Washington, 
N. C., on the morning of 2 September, 1913, i n  time to be transported 
on tha t  day  to Wilson, N. C., the point of destination; that  the defend- 
ant, instead of shipping the tobacco on 2 September, placed i t  i n  i t s  
warehouse, where it was injured on 3 September by water. 

The defendant offered evidence that  i t  shipped the tobacco as  soon a s  
it reasonably could, after i t  was injured. 

There was a verdict and judgment for the plaintiff, and the defendant 
appealed. 

Ward & Grimes for plaintiff. 
Small, GacLean, Bragazu & Rodnzan for defendant. 

ALLEN, J. Two exceptions are discussed in  the brief of the appellant, 
and under the rules of the Supreme Court all others are abandoned. 
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The first is to the refusal of his Honor to permit the defendant to 
prove that after the tobacco was injured by the water several shippers of 
tobacco told the agent of the defendant there was nothing for him .to do 
but to ship the tobacco. 

This evidence was incompetent, because it had no tendency to relieve 
the defendant from liability, as the loss had already occurred, and there 
is no allegation or contention of the plaintiff of negligence on the part 
of the defendant in shipping the tobacco except that it wae unreasonably 
delayed. 

The evidence is also objectionable as hearsay. I f  the defendant 
wished to prove that it shipped the tobacco as soon as it reasonably could, 
after i t  was injured by the water, and that this was a prudent course to 
pursue, i t  ought to have introduced the sellers of tobacco, and not what 
they had said about it. 

The second exception is upon the ground that the court charged the 
jury that if the tobacco was delivered to the defendant in  time to have 
been shipped on the 2d, then the defendant would be liable. 

Epon an examination of the charge me do not find any such in- 
struction. 

( 14 ) His Honor did state to the jury, as a contention of the plaintiff, 
that the tobacco was delivered to the defendant on 2 September, 

i n  time for it to have been reasonably shipped on that day. 
I f  the defendant desired other and more specific instructions, it was 

i ts duty to present requests for instructions. 
We find 
No error. 

L. P. HARRIS ET AL. v. CAROLINA DISTRIBUTING COMPANY ET ALS. 

(Filed 13 September, 1916.) 

1. EquityJudgments-Levy-Cloud on Title. 
The sale of lands under an execution upon a judgment will be restrained 

if the deed to be made by the officer selling the land will not pass title, 
and will only throw a cloud upon the title of the plaintiff. 

2. Estates-Entireties-Husband and Wife-Execution. 
Where an estate is held by a husband and wife b~ entireties, it is 

not subject to execution for the debts of either of them as long as they 
both shall live. 

3. Same-Trusts-Power of Appointment. 
The owner of lands conveyed them to his wife, and thereafter they 

both conveyed to a trustee to hold the same for their only use and benefit 
during their natural lives and, upon the death of either, for the sole 
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benefit of the other during his or her life, unless the husband disposed 
thereof by will; and at  the request of both grantors the trustee should 
convey to another person designated by them. Held, Fhe lands in the 
hands of the trustee were held by entireties, and not subject to levy under 
a judgment against the husband; and his power of appointment did not 
enlarge his estate or alter the result. 

CIVIL ACTION tried before Bond, J., at April Term, 1916, of BEAUFORT. 
This is an action to restrain the sale of certain land under execution, 

upon the ground that the sale and the deed made pursuant thereto will 
be a cloud on the title of the plaintiff. 

Prior to 7 March, 1912, the plaintiff L. P. Harris was the owner of 
the land in controversy, and on that day he conveyed the same to his 
wife, Nellie J. Harris, who i s  also a plaintiff. Thereafter the said 
L. P. Harris and his wife conveyed said lands to the plaintiff XTiley C .  
Rodman, i n  trust, as follows : 

"1. To hold the same for and during the natural life of L. P. Harris 
and Xellie J. Harris, for their only use and benefit. 

"2. Upon the death of the said Nellie J. Harris, for the sole use and 
benefit of the said L. P. Harris. 

"3. Upon the death of the said L. P. Harris, for the sole use ( 15 ) 
and benefit during her natural life of the said Nellie J. Harris, 
subject to the right of the said L. P. Harris to make such disposition 
thereof by will as to him may seem proper, in which event and upon its 
proper probate this said trust shall cease and determine. 

"4. That the said Wiley C. Bodman, trustee, his heirs or successors, 
shall a t  any time, upon the request of the said L. P. Harris and Nellie 
J. Harris, convey said land to any person or persons as may be by them 
therein designated. 

"5. That the said parties of the first part shall hold, enjoy, and possess 
the land during their lifetime, and that upon the death of both, if no 
disposition shall have been previously made as provided for in this trust, 
then the said trust shall cease and determine, and the said land shall vest 
in  the heirs of L. P. Harris, either in accordance with the laws of descent 
or as he may determine by will." 

The defendant obtained a judgment against the plaintiff L. P. Harris 
in  1915 upon a debt contracted after the execution and registration of 
the deeds to Nellie J. Harris and Wiley C, Rodman, and it is this judg- 
ment which the defendant is seeking to enforce by a' sale under execution 
of the interest of L. P. Harris in said lands, the plaintiff contending that 
the said Harr is  acquired no interest under the trust deed to Rodman 
which is the subject of sale. 

A temporary restraining order was issued, but upon the hearing it was 
dissolved, and the plaintiffs excepted and appealed. 
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W. @. Rodrnan for plaintiffs. 
Small, Maclean, Bragaw d3 Rodman, for defendad. 

ALLEX, J. I t  has been held in this State that an action cannot be 
maintained to restrain the sale of land under execution upon the ground 
that the sale and the deed made pursuant thereto mill be a cloud on the 
title of the plaintiff (NcLean 9. Xhaw, 125 N. C., 431), but this has 
been changed by statute (Crockett v. Bmy, 151 N. C., 618), and a plain- 
tiff can, under the law as it now exists, restrain a sale under execution if 
the deed of the officer who sells will not pass title and will only throw a 
cloud upon the title of the plaintiff. 

The determination of the appeal, therefore, depends on the estate 
acquired by L. P. Harris under the deed to Rodman, trustee, and whether 
i t  is such an estate as is subject to the lien of a judgment and a sale under 
execution issued thereon. 

The deed conveys the land to Rcdman, trustee, for the benefit of L. P. 
Harr is  and his wife, Nellie J. Harris, for and during their natural lives, 

with a general power of disposition in  L. P. Harris. 
( 16 ) The estate of L. P. Harris and his wife is an estate by entireties 

(Motley v. Whitemore, 19 N .  C., 537; Bruce v. Xicholson, 109 
N. C., 204), and such an  estate is not the subject of sale under execution. 
Hood v. Mercer, 150 N.  C., 699. 

I n  the last case cited the Court says, in speaking of estates by entire- 
ties, that "While, to some extent, former decisions of this Court in respect 
to this estate have been modified, we have held, in recent years, that 
under a conveyance of land in fee to husband and wife they take by 
entireties, with right of survivorship, and that the interest of neither 
during their joint lives becomes subject to the lien of a docketed judg- 
ment. During the wife's life the husband has no such interest as is 
subject to levy and sale to satisfy a judgment against him. Bruce v. 
iVichobon, 109 N. C., 202; West v. B. R., 140 N. C., 620." 

It is also well settled that a general power of appointment conferred 
upon a life tenant does not enlarge his estate. 

I n  Patrick v. Norehead, Ashe, J., speaking for the Court, says: "It 
has been settled upon unquestionable authority that if an estate be given 
by will to a person generally, with a power of disposition or appointment, 
i t  carries the fee; but if i t  be given to one for life only, and there is 
annexed to i t  such a power, i t  does not enlarge his estate, but g i ~ e s  him 
only an  estate for life." 

We are therefore of opinion that the plaintiff L. P. Harris has no 
estate under the deed executed to Rodman, trustee, which is subject to 
sale under execution, and as the sale and the deed made to carry it into 
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effect would be a cloud upon  the  title of the  plaintiffs, t h a t  they a r e  
entitled to  have t h e  restraining order  continued to the  hearing. 

T h e  defendant  i s  n o t  i n  a position to  avai l  himself of t h e  contention 
t h a t  t h e  deed f r o m  L. P. H a r r i s  to  h i s  n-ife a n d  t h e  deed to Rodman,  
trustee, a r e  f raudulen t  a s  to  creditors, because i ts  debt mas contracted 
a f t e r  t h e  execution and  registration of those deeds, and  it does not  appear  
t h a t  there is  a n y  debt  owing b y  ei ther  of the  plaintiffs which was in ex- 
istence a t  the  t ime of their  execution. 

Reversed. 

Ci ted:  J o h n s o n  v. Lenuitt, 188 N.C. 683 ( 2 p )  ; iWixell v. Bnzemore,  
194 N.C. 325 ( Ice)  ; Ezum v. 8. R., 222 N.C. 225 ( l p )  ; I l o l d e n  1;. 
T o t t e ? ~ ,  225 N.C. 559 ( l e )  ; Akin u. Bank, 287 N.C. 455 (3cc). 

MARSHALL H. ALSWORTH ET dL. v. RICHMOND 

(Filed 13 September, 1916.) 

CEDAR WORKS ET AL. 

1. Deeds and Conveyances-Evidence-Adverse Possession-Boundaries. 
In  a n  action to recover land and for trespass plaintiffs introduced a 

grant to show title out of the State, and relied upon adverse possession 
under color of a deed in their chain of title. The land vTas known as  the 
"desert or H. tract," and the controversy depended upon the establish- 
ment of its eastern boundary. There mas evidence in plaintiffs' behalf 
that  the line had been run, and so regarded, in accordance with their 
contention, and they offered in evidence certain deeds to defendant and 
its immediate grantor, referring to maps of the land produced a t  the 
trial by defendant, upon notice, the descriptions in which tended to cor- 
roborate plaintiffs' contentions. Held, the deeds and maps were compe- 
tent as  evidence in plaintiffs' behalf; and especially as  they had been 
introduced and relied on by the defendant in  its action against another 
party materially involving the location of the same line. 

2. Deeds and  Conveyances-Evidence-Boundaries-Admissions Against 
Interest.  

Where the description of the closing calls in a deed leaves the bound- 
ary line indefinite or uncertain, the acts or conduct of a party, or a n  
owner of the land, in his chain of title. against his interest, are  properly 
received in eddence, when pertinent to the inquiry. 

3. Same-Res Inter  Alios Acta. 
The introduction of deeds to lands made to the defendant's grantor, 

which tend to show a boundary line in dispute as  claimed by plaintiffs 
is not objectionable evidence as  res inter alios ncta. 
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4. Deeds a n d  Conveyances-Color-Adverse Possession-Other Deeds. 
Where the plaintiff relies on adrerse possession of the lands in con- 

troversy under a deed a s  color of title, the exclusion by the court of other 
deeds to the same land made by a sheriff is immaterial. 

5. Deeds and  Conveyances-Color-Adverse Possession-Outstanding Title. 
Where the plaintiff claims the land in dispute under color of title, and  

continuous adverse possession, from his grantor, his having obtained 
another or superior outstanding paper title will not of itself, and as  a 
matter of law, be held to break the continuity of the possession. 

6. Deeds a n d  Conveyances-Declarations Against Interest  - Evidence - 
Pleadings. 

Where a boundary line of lands is in controversy it  is competent fo r  
the plaintiff to  introduce a complaint filed by the defendant in an action 
against a stranger which describes the line in  accordance with plain- 
tiffs' contention in the present action, upon the same location of which 
the defendant's success in his action depended. 

7. Deeds and Conveyances-Adverse Possession-Constructive Possession 
-Entire Tract. 

Where the plaintiff claims title to lands by adverse possession under 
color of title, and thereafter has subdivided the tract into smaller lots 
for convenience in selling the same, his possession of a part  of the entire 
tract will be deemed to extend to the outer boundaries of his deed, when 
the controrersy is not between the plaintiff and purchasers of the lots 
subdivided, but between him and a claimant of the entire tract. 

8. Instructions-Trials-Deeds and  Conveyances-Boundaries-Burden of 
Proof. 

I n  this action to recorer land and for trespass the court properly 
charged the jury that the burden of establishing a certain boundary line 
as contended for by plaintiffs was upon them; and if they failed therein, 
to find for the defendant, in accordance with its contention that the 
line was a straight one from the last to the first call in plaintiffs' deed. 

( 1 8  ) CIVIL ACTION for  t h e  recovery of l and  a n d  f o r  damages f o r  
trespassing thereon, t r ied before Bond, J., a t  F e b r u a r y  Term, 

1916, of PASQUOTANIL 
Plaint i ffs  claimed the land  under  color of tit le a n d  adverse possession, 

t h e  court hav ing  ruled t h a t  two of t h e  deeds necessary t o  establish a docu- 
m e n t a r y  t i t le  f r o m  t h e  S ta te  by gran t  and mesne conveyances were in- 
valid and,  therefore, t h e  chain of tit le was  broken a t  t h a t  point by t h e  
insufficiency of these links to  connect the i r  ti t le wi th  t h a t  of t h e  State. 
In order  t o  show t h a t  t h e  tit le w a s  out  of the  State, plaintiffs introduced 
i n  evidence a g r a n t  f r o m  the  S t a t e  to  one J o h n  Hamil ton,  dated 27 De- 
cember, 1792, a n d  they also offered evidence tend ing  t o  show tha t  they, 
a n d  those under  whom they  claimed, h a d  been in adverse possession of 
t h e  l and  f o r  more t h a n  twenty-one years  under  color of title. T h e y  



N. C.] FALL TERM, 1916. 

further contended, and there was proof to show, that the title had not 
only passed out of the State, but by reason of their adverse possession, 
under color, for twenty-one years, or, a t  least, for seven years, they had 
themselves acquired the title. They put in evidence a deed from John 
Hamilton, the State's grantee, to John McKinney, and a deed from the 
latter to Cathcart and Johnson, and also deeds from Charles Grice, 
sheriff, to Aaron Albertson, executed 8 September, 1912, under a sale 
for  taxes, which described "all of the Terry land or Great Park estate, 
including the Heimick and Alsworth land," as shown on the court map, 
which embraced the John Hamilton tract, and also a deed from John 
Poole, sheriff, to Joseph B. Skinner, dated 10 September, 1818, executed 
under a tax sale, and a deed from Joseph B. Skinner to T. L. Skinner, 
and then showed a connected paper title, consisting of many mesne con- 
veyances, from Joseph B. Skinner to themselves. They also offered proof 
tending to show the location of the John Hamilton land as acquired 
from the State, and also proof as to the location of the lands described 
i n  the deeds, with further proof that the land described in the complaint 
was embraced by that described in the grant and deeds, and that defend- 
ants had trespassed thereon. The jury rendered the following verdict in 
answer to the issues submitted by the court: 

1. I s  all the land claimed by Heimick and Alsworth e t  als., ( 19 ) 
plaintiffs, described in complaint, inside of the boundaries of the 
John Hamilton patent, No. 18? Answer : "Yes." 

2. Are the plaintiffs Heimick, Alsworth, and others, according to their 
respective interests, the owners of and in possession of the tract of land 
described in the complaint ? Answer : "Yes." 

3. Did the defendants Atlantic Lumber Company, Tilghman Johnson, 
and Elijah Edge, wrongfully trespass on said lands, as alleged in the 
complaint ? Answer : "Yes." 

4. Did the defendant Richmond Cedar Works trespass on said lands, 
as alleged in the complaint ? Answer : "Yes." 

5. What damage, if any, are plaintiffs entitled to recover of the de- 
fendants because of such trespass ? Answer : "None." 

Judgment was entered thereon, and the defendant appealed. 

Aydlett & Simpson, P. G. Sawyer, and Small, MacLean, Bragaw & 
Rodman for $aintifs. 

Ward & Thompson, Winston & Biggs, Ehringhaus d? Small for de- 
fendants. 

W-~LKER, J . ,  after stating the case: While the record and briefs in 
this case are voluminous, containing nearly three hundred pages, the 
material questions raised by the exceptions all lie within a narrow 
compass. 

61 
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Plaintiffs offered evidence tending to show that the land granted to  
John Hamilton was, for many years, known as the Desert tract or Great 
Park  estate, the topography of this land and that of the adjoining tracts 
showing where the eastern boundary of the desert was, and there being 
marks on the physical dividing line between the two which indicated 
that it was the boundary. They were unable to trace the closing lines of 
the Hamilton grant from the head of James Pritchard's millpond, the 
calls for the same being as follows: "Then bounding on Thomas Red- 
ding's and other lines to the first station," or beginning corner, and, 
therefore, they offered proof as to the actual location of the eastern 
lines of the desert with reference to the adjoining lands, and also evi- 
dence tending to prove that said line, as represented on the map and- as 
claimed by them, had been re11 known for many years as the eastern 
line of the Hamilton grant. For the purpose of further establishing 
this boundary defendants introduced a deed from Tilghman Johnson 
and others to the Atlantic Lumber Company, dated 31 August, 1914, and 
then a deed from the Atlantic Lumber Company to the defendants, the 
Richmond Cedar Works, and also the maps attached to each of these 

deeds, they being alike. The deeds, and the maps annexed thereto 
( 20 ) and referred to therein, showed the eastern line of the John 

Hamilton grant to be as contended by the plaintiffs. The deed 
to the Atlantic Lumber Company and the one from i t  to the Richmond 
Cedar Works, with the maps annexed thereto, were produced by the last 
named defendant upon notice from the plaintiff, and the latter offered 
them in evidence. Defendant objected to their introduction upon the 
ground that, while they were in  its possession and produced by it at  the 
trial, they were not competent an admission of the location of the 
eastern line of the Hamilton land, as defendant Richmond Cedar Works 
mas not a party to the deeds and did not have the maps prepared, and, 
therefore, they were res inter alias acta and incompetent as hearsay. 

The fact that the maps attached to the two deeds were called for 
therein and were in possession of the Richmond Cedar Works, and rep- 
resented the Heimick and Alsworth tract and the Proctor tract, as plain- 
tiff contended they were located on the ground, was a circumstance for 
the jury to consider as to the true eastern line of the Hamilton grant, 
and the maps were clearly competent as evidence, when it is considered 
that the Richmond Cedar Works used them in its suit against the 
Foreman-Blades Company to  recover damages for a trespass on the 
Proctor tract. They were not entitled to the damages they recovered, 
and claimed, if the closing calls of the ]Hamilton grant should be rejected 
for uncertainty, and the last line should be run directly from the head 
of Pritchard's millpond to the head of Pasquotanli River. This evidence 
is competent as an admission by conduct and representation that the 
cistern line of the Hamilton grant had been correctly located by plain- 



N. C.] FALL TERM, 1916. 

tiff. The eastern line of the Proctor tract, which was a part of the 
Hamilton land, could not be as represented by the maps annexed to the 
two deeds, if this were not so. "The general rule is that all a party has 
said (or done) which is relevant to the questions involved in  the trial is 
admissible in  evidence against him. 10 R. C. L., 959." The declara- 
tions or confessions of the person making them are evidence against such 
person and all claiming under him by a subsequent title, and for the 
plainest reasons. Truth is the object of all trials, and a person inter- 
ested to declare the contrary is not disposed to make a' statement less 
favorable to himself than the truth will warrant; at  least there is no 
danger of overleaping the bounds of truth as against the party making 
the declarations. I t  is therefore evidence against him. Guy v. Hall, 
7 N. C., 150; Byrd v. Spruce, 170 N. C., 429. We said in Emith v. 
Moore, 142 N. C., 277, 287: "The rule as thus established is said to be 
founded on a knowledge of human nature. Self-interest induces men to 
be cautious in saying anything against themselves, but free to speak in  
their own favor. We can safely trust a man when he speaks against him- 
self; and the law, in this instance, substitutes for the sanction of a 
judicial oath the more powerful motive arising out of the sacrifice ( 21 ) 
of a man's own interests. This natural disposition to speak in 
favor of rather than against interest is so strong that when one has de- 
clared anything to his o m  prejudice his statement is so stamped with 
the image and superscription of truth that it i s  accepted by the lam as 
proof of the correctness and accuracy of what mas said, and the fact that 
i t  was against interest is taken as a full guaranty of its truthfulness i n  
place, not only of an oath, but of cross-examination as well, they being 
the usual tests of credibility. A discussion of this rule of evidence, which 
shows how thoroughly it has been adopted by the courts, whether the 
declarations are in  the form of mere words or written entries, will be 
found in 1 Greenleaf Ev. (16 Ed.), secs. 147 to 154; 2 Wigmore Ev., 
secs. 1455 to 1471; McKelvey on Ev., pp. 254 to 261." 

I t  was competent to show that defendant had claimed the eastern 
boundary of the Hamilton grant to be the same as the lines now claimed 
by the plaintiff to be such boundary, and to identify the tract on the map 
known as the Heimick and Alsworth land. The questions specified in 
exceptions numbers 9, 10, 24, 25, 26, 28 to 41 (inclusive), and 51, were 
competent and relevant, and the answers to them could in no way have 
improperly prejudiced the defendants. The exceptions are hardly enti- 
tled to serious discussion. I f  there mas any technical error, it was so 
slight or immaterial as to have done no harm. Besides, the other evi- 
dence as to the true location of the eastern boundary of the Hamilton 
land was so pronounced and conclusive in its nature as to attenuate very 
greatly those exceptions and deprive them of any practical force. The 
complaint in  the suit of the Richmond Cedar Works v. Foreman-Blades 
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Lumber Company was competent to show the claim made by the Cedar 
Works Company as to the location of the Proctor tract, it having an 
important relevancy to the principal question, viz., the location of the 
eastern boundary of the Hamilton land, the Proctor tract being covered 
by the Hamilton grant and its eastern boundary being coincident with 
a part of the eastern boundary of the Hamilton land. I t ,  at  least, 
strongly tended to show the error of the defendants' contention that the 
last line of the Hamilton grant should be run from the head of Pritch- 
ard's millpond to the head of the Pasquotank Igiver. The sheriff's deeds 
were ruled out by the court, and are immaterial, as plaintiffs claim, not 
by a paper title from the State, and intermediate owners, but by adrerse 
possession under color. I f  the tax deeds were void, therefore, as the 
court ruled, they could not affect the question of possession, for the 
grantee, and those succeeding him, held it under color. Nor is there 
anything in the position that the time during which Timothy Ely held 
the land, from 16 May, 1882, under his deed from William Underwood, 

to 22 April, 1884, when he took the deed from the commissioners 
( 22 ) who sold under the Underwood mortgage to Cannon and Warren, 

should be excluded from the count as to adverse possession, be- 
cause Timothy Ely had color of title all the time from 16 Nay, 1882, in 
the Underwood deed to him, and held possession under it, and the mere 
fact that Underwood may not have had the title a t  the time his deed mas 
made does not affect its character as color of title, which is defined to be 
a deed or instrument which purports or professes to pass title, but vhich 
it fails to do, either from want of title in the grantor or from some defect 
in the mode of conveyance. Taie v. Soufhard, 10  N. C. ( 3  Hawks), 119; 
Dobson v. Murphy, 18 N. C. ( 1  Dev. and Bat.), 586; McConnell v. Mc- 
Connell, 64 N. C., 342; Lumber Co. v. Richmond Cedar Works, 165 
N. C., 83; Seals v. Seals, ihid., 409; Burns v. Steward, 162 N. C., 360. 
This Court said in Seals v. Seals, supra, at p. 413: "It can make no dif- 
ference that the deed, claimed to be color, does not i11 fact pass the title. 
I t  is sufficient if, on its face, i t  professes to do so, and defendant is in pos- 
session, claiming bona fide under it adversely. Color of title is that 
which in appearance is title, but which in reality is not title. K O  ex- 
cessive importance is to be attached to the ground of the invalidity of a 
colorable or apparent title, if the entry or claim has been made under it 
in  good faith. A claim to property under a conveyance, however inade- 
quate to carry the true title, and however incompetent the grantor may 
have been to convey, is one under coIor of title, which mill dram to the 
possession of the grantee the protection of the statute of limitations." 
Wright v. Matteson, 18 How. (U. S.), 50; Beaver v. Taylor, 1 Wall. 
(U. S.), 637; Cameron v. U.  S., 148 U. S., 301, and other cases in our 
o m  Reports. '(The very act of claiming title by virtue of an adverse 
possession for the statutory period precludes the idea of a valid paper 
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title. So do the words 'color of title.' I t  is evident, therefore, that the 
requirements as to color of title are sufficiently complied with by a pos- 
session held under an instrument which, as a conveyance, is in fact either 
voidable or void." 1 Ruling Case Law, p. 712. 2 C. J., 169, and cases 
cited. This is the settled doctrine of the courts in  regard to color of 
title, which an adverse possession for the time prescribed by the statute 
may ripen into a good and sufficient title. It therefore makes no differ- 
ence that Ely took another title, or even a better title, afterwards from 
the commissioners, as they did not deprive him of the right to claim 
under his color. Chatham v. Lansford, 149 N. C., 363; 1 R. C. L., sec. 4, 
p. 725. 

Plaintiffs state the applicable principle in their brief: "The fact that 
Ely took a deed which was void for want of title in the grantor, William 
Underwood, in 1882, under which he entered, and thereafter took another 
void deed from the commissioners in 1884, did not affect the character of 
his possession as adverse to defendants, since 'it is not the instru- 
ment which gives the title, but adverse possession under it for the ( 23 ) 
requisite period with color of title.' I t  therefore becomes imma- 
terial how many deeds Ely had, or whether there was any privity be- 
tween them as against the defendants, if he entered into possession under 
one and remained in possession under the first deed for the requisite 
period." 

The subject is fully discussed in 1 Cyc., 1082. Colorable title, then, 
in  appearance is title, but in  fact is not, or may not be, any title at all. 
I t  is immaterial whether the conveyance actually passes the title to prop- 
erty, for that is not the inquiry. Does it appear to do so, is the test; 
and any claim asserted under the provisions of such a conveyance is a 
claim under color of title, and d l  draw the protection of the statute of 
limitations to the possession of the grantee if the other requisites are 
present. Dickens v. Barnes, 79 N .  C., 491. 

"A deed, though it be defective, will constitute color of title." So the 
rule is broadly stated in a very large number of decisions that a deed 
purporting to convey the land incontroversy will give color of title to a 
possession taken under it, even though it be void. And a deed void for 
matters dehors the instrument will constitute color of title, provided i t  
purports to convey the land in controversy. 1 Cyc., 1085-1087. See, 
also, for full treatment of the question, Xeals v. Seals, 165 N.  C., 409, as 
to fraudulent deeds, and 1 Cyc., 1007 and 1092. Nor can we hold, as 
matter of law, that taking the deed from the commissioners under the 
mortgage sale broke the continuity of possession by the plaintiff. They 
could claim under the Ely deed, as color, notwithstanding their purchase 
from the commissioners; and whether they did so, or abandoned their 
adverse possession, was a question for the jury. We decided this point 
in  Roper Lumber Co. v. Richmond Cedar Works, 168 N. C., 344, as ap- 
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pears by the second and third headnotes: "A party in possession of 
lands under a deed may buy in an outstanding claim of title to them 
without acknowledging paramount title in his subsequent grantor or in- 
terrupting the continuity of possession under his first deed; and where 
adverse ~ossession is sufficiently shown under his first deed, for the 
period of time limited, i t  will ripen his title under color thereof, unless 
he has in some way been estopped or precluded from doing so. Where 
one claiming title to lands has bought in  outstanding titles thereto and 
claims by adverse possession under his first deed, it is competent to show 
his acts and declarations as evidence of the character of his possession, 
and i t  is for the jury to determine upon all the evidence whether his 
possession continued to be adverse under the first deed, and sufficient to 
ripen his title into a good and sufficient one for the time fixed by the 
statute." With the exception of at  least one decision, in which it has 
been broadly ruled that the purchase of en outstanding title or interest 

by the adverse claimant interrupts the continuity of his possession, 
( 24 ) i t  seems to be very generally conceded that an adverse occupant 

may purchase an outstanding title without thereby interrupting 
the continuity of his possession. A party, it is said, may very well deny 
the validity of an adrerse claim of title, and yet choose to buy his peace 
at a trifling or small price rather than be at great expense and annoyance 
in litigating it. The reason for this rule is based upon the principle that 
the a&erse-occupant has a right to quiet his possession and protect him- 
self from litigation in  any lawful mode that appears to him most advan- 
tageous or desirable. 1 Cyc., 1016; Cannon  v. Xtockman, 36 Cal., 535; 
M a t h e r  v. W a l s h ,  107 Mo., 121; Omaha,  etc., L. and T.  Co. v. Hansen,  
32 Neb., 449. These cases and others of the same tenor are cited and 
reviewed in Roper  L u m b e r  Co. v. Richmond Cedar W o r k s ,  supra. 

The mere subdivision of the tract of land into numerous lots, as shown 
only on a map of the premises, which was prepared by the parties in  
contemplation of a sale by lots or small parcels, did not prevent plaintiffs' 
actual adverse possession of a part of the land from extending by con- 
struction of law to the whole thereof. The land was conveyed to plain- 
tiffs, and those under whom they claim, as one entire tract by a single 
outside or common boundary and by reference to prior deeds, notably 
the one of Harvey Terry to Thomas H. Robbins, which described the 
premises as one undivided tract. I t  was held in Surghenor v. Ducet,  139 
S. W. Rep., 22, that if there is actual possession of any part of the land 
described in a deed, i t  amounts to constructive possession of the whole. 
where there is a conflicting claim to an entire tract embracing four paper 
subdivisions, which were made by an administrator for convenience in 
effecting a sale, and that defendant's actual possession of three of said 
parts will, under the rule, extend constructively to the fourth, although 
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no inclosure or improvement was upon it. 2 Corpus Juris, 238 and 240, 
see. 518, and cases cited in note 76. Gregg v. Forsyth, 65 U. S.  (24 
How.), 179; Kerr v. ATicholas, 88 Ala., 346; Hornblower v. Banton, 
103 Me., 375; George v. Cole, 109 La., 816; B. Imp. Co. v. hTeedringhaus, 
72 Am. St. Rep., 269 ; Bacon v. Chase, 83 Iowa, 521. I n  the Gregg case 
the Court, referring to the inquiry whether Ballance occupied adversely 
the premises described in  the patent, said: "The fact is that he did, but 
he did not reside upon every square yard of the premises, nor upon the 
particular lot. Nor mas this necessary. He  resided upon the legal sub- 
division described in the patent, the evidence of his title, and possessed 
and occupied it by himself and tenants. We think the laying out of the 
land into town lots did not deprive him of the benefit of the statute of 
limitations of 1835 as to all the fractional quarter, except the particular 
lot upon which his house stood." See, also, 1 Cyc., 1128 and 1129. 

I t  must be noted that the defendant does not claim any one or more of 
the lots or subdivisions of the land, but is asserting title to the 
whole thereof as against the plaintiffs, and it is perfectly evident ( 25 ) 
that plaintiffs have claimed to hold the entire tract under their 
color, and not merely the separate parcels of the subdivisions, each by 
a distinct and actual possession applicable to it. This is not a contro- 
versy between plaintiffs and any of the purchasers of the separate lots, 
but between them and a party who claims it all. 

We have read the cha'rge of the court very carefully, and find nothing 
in  it of which the defendants can well complain. I t  was a clear and 
even lucid statement of the law as applicable to the evidence and to the 
facts as they might find them therefrom. Neither the substance of the 
charge nor the manner of delivering it to the jury discloses anything 
contrary to the law which is prejudicial to defendants. The jury were 
told that the burden was on plaintiffs to locate the eastern boundary of 
the Hamilton land, and if the jury could not, upon the evidence, locate 
the various closing lines called for in the grant and deeds, they would 
run straight from the head of Pritchard's millpond to the head of Pasquo- 
tank River. This was according to defendant's own contention. There 
is nothing in the record to indicate any leaning of the judge towards the 
plaintiffs or any intimation by him as to how the facts should be found 
by the jury, but, on the contrary, the charge was fair  and impartial. 

The court properly refused to charge that there was no evidence of 
twenty-one or even of seven years continuous adverse possession by 
plaintiffs and those under whom they claimed, because there was ample 
evidence of both, and with the exception of the matters of lam we have 
specially considered, the case involved no more than a question of fact 
for the jury; and as upon the law, which was correctly stated to them, 
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and the evidence, the jury found the facts adversely to the defendants, 
we must accept tha t  finding as conclusive. 

There is  no error i n  the record, and we, therefore, affirm the judgment. 
No error. 

Cited: Bloxham v. Timber Corp., 172 N.C. 47 (6cc); Jackson v. 
Mills, 185 N.C. 55 (6p) ; Ladford v. Power Co., 194 N.C. 102 (6cc) ; 
Morris v. Bogue Corp., 194 N.C. 280 (6c);  Hole1 Corp. v. Dixon, 196 
N.C. 267 (6c) ; Odom u. Palmer, 209 N.C. 98 (6c) ; ATichols v. York ,  
219 N.C. 271 (5p) ; Lofton v. Barber, 226 N.C. 484 (5p ) ;  Grady v. 
Parker, 230 N.C. 168 (5p). 

C. C. LDARY AND WIFE V. BOARD OF DRAINAGE COMRIISSIONERS OF 
CAMDEN RUN DRAINAGE DISTRICT AKD S. W. GREGORY ET ALS., 
COMMISSIONERS. 

(Filed 13 September, 1916. ) 

1. Water and Water-courses -Diverting Waters -Drainage Districts - 
Damages. 

A district created under the drainage statute is not a political agency 
of the State, and is liable for the wrongful diversion of water to the 
damage of a lower proprietor of lands lying beyond the boundaries of 
the district, when those claiming such damage are in no wise claiming 
under such proceedings or under any party thereto. Newby v. Cornrs., 
163 N. C., 26, cited and distinguished. 

2. Same-Drainage Commissioners-Negligence-Unauthorized Acts. 
The commissioners of a drainage district are without authority to 

extend its canal beyond the limits of the district in such manner as to 
divert the flow of the water to the damage of the lands of the proprietor 
situate beyond its limits; and they are individually liable for such dam- 
ages as are caused by their unlawful or negligent acts in so doing. 

( 26 ) APPEAL by plaintiff from Bond, J., at  J anua ry  Term, 1916, 
of CURXITUCK. 

Aydlett & Simpson and Ehringhaus & Small for plaintifs. 
Ward & Thompson and I .  M. Heekins for defendants. 

CLARK, C. J. This is an  action against the drainage commissioners 
as a board, and also individually, for the diversion of water whereby 
the lands of the plaintiffs outside of, and below, the drainage district 
have been injured. 
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The ruling of this Court is well settled that the upper proprietor "may 
accelerate, but cannot divert," water to the injury of the lower proprie- 
tor. I t  is not controverted, and must be taken as true upon this nonsuit, 
that the water of the drainage district was diverted by this canal and 
thrown upon the lands of the plaintiffs to their injury. I f  the defend- 
ants had been an individual proprietor there can be no question of his 
liability. The sole question raised by the nonsuit granted by the court 
is whether the defendants are exempt from such liability because i t  is an 
incorporated body, known as the "Board of Commissioners of the 
Drainage District," and are also free from liability individually. 

We think they are liable in both capacities. I t  is true that the drain- 
age district is a quasi-public corporation. Sanderlin v. Lukens, 152 
N. C., 738; Drainage Comrs. v. Farm Assn., 165 N.  C., 697. But it is 
not a governmental agency, and occupies the same relative position as a 
railroad company or any similar quasi-public corporation, created for 
private benefit, but endowed with the right of eminent domain and 
other public functiolls by reasons of the public benefit. 

I n  Drainage Comrs. v. Webb, 160 N.  C., 594, it was held that "Drain- 
age districts are not regarded as municipal corporations," the Court 
saying: "The drainage districts have conferred upon them the right of 
eminent domain, just as a railroad company or an electric power plant 
has, and for the same reason, that they are quasi-public corporations. 
But  they do not come within the definition of 'municipal corporations' in 
Constitution, Art. V, sec. 5. They have no governmental taxing power 
for general purposes. I t  is true, the formation of these districts 
is encouraged by our statutes, because they are expected to aid ( 27 ) 
largely in the development of the State. But so do railroads, 
electric power plants, and other quasi-public corporations. No one can 
contend that the property or bonds of those companies can be exempted 
from taxation, nor can those of a drainage district." 

The above case was cited with approval, Drainage Comrs. v. Farm 
Assn., 165 N. C., 700, where the Court said: "These drainage districts 
are not municipal corporations, but are quasi-public corporations." I t  
was also cited with approval in Xouther?~ Assembly v. Palmer, 166 N. C., 
80, where the Court said that the bonds of a drainage district are not ex- 
empt from taxation, for that "such district is not endowed with gov- 
ernmental powers for the public benefit, but is more in the nature of a 
private business enterprise." I t  is true that the above decisions mere as 
to the exemption of property from taxation; but if the Legislature has 
no power to expressly exempt such property from taxation because i t  is 
not a governmental agency, certainly the drainage district, which is only 
a quasi-public corporation, cannot be impl ied l~  exempt from all liability 
for its torts or its contracts. This is not affected by the fact that some 
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of the landowners in the district did not enter the corporation volun- 
tarily. 

Drainage districts are favored because of the public benefit, but none 
the less the prime motive i n  organizing them is the pecuniary benefit to 
the corporators. The State confers on them the right of eminent domain, 
but cannot exempt from taxation or exempt them from liability. They 
stand on the same footing in these respects with other quasi-public cor- 
porations. 

The subject is very fully discussed in Bradbury v. Drainage District 
(236 Ill., 361, 19 L. R. A. (N. S.), 991, with many notes, in which it is 
held: "A drainage district cannot escape liability for injury done by 
its improvements to lands lying outside of its limits on the theory that 
i t  is an  involuntary quasi-public corporation, not liable to respond in 
damages for any of its acts. . . . . The drainage of lands to improve 
them for agicultural purposes cannot be regarded as an exercise of the 
police power, so as to exempt the land so drained from liability for in- 
jury caused by such district to other land not within the district." 

The present case is easily distinguished from Newby v. Drainage 
Comrs., 163 N. C., 26, because in  that case the plaintiff was claiming 
under a party to the original drainage proceeding and was concluded by 
the final judgment in that case. His remedy was by motion in that 
cause. Banks v. Lane, 170 N.  C., 14;  s. c., 171 IT. C., 505. I n  this case 
the lands of plaintiffs lie outside of the drainage district, and the owners 
thereof are in no wise claiming under such proceedings, nor under any 

party belonging to said corporation. 
( 28 ) I t  was not necessary in this case to decide what remedy the 

plaintiffs would have should they obtain judgment against the 
drainage district, whether i t  would be by mandamus to extend the canal 
past the plaintiffs' land, or to so change it above as not to divert water 
which otherwise would not naturally come down the canal and flood the 
plaintiffs' land, or by a mandamus to assess the lands in the district to 
pay a pecuniary recovery, for the reason that though the nonsuit is set 
aside, it may be that. the plaintiffs will not recover any judgment be- 
cause of failure of the jury to find that there has been a diversion of the 
water or any injury sustained by the plaintiffs. I n  such case any opinion 
we might now express as to the enforcement of a possible judgment would 
be obiter dictum. 

We are also of opinion that though no bad faith or malice on the part 
of the commissioners individually is indicated in the evidence, they are 
individually liable because there was no legal authority for them to 
extend their canal beyond the limits of the district in such a manner as 
to divert the water upon the lands of the plaintiffs to their detriment. 
I n  Hitch v. Comrs., 132 N. C., 573, i t  was held that even if the commis- 
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sioners of a county take land for a highway without authority of lam, 
they are liable therefor individually. A fortiori the commissioners of a 
drainage district who construct the canal i n  such a manner as to ille- 
gally diveyt water upon the lands of plaintiffs outside of the district are 
individually liable for  the  injury. This is also true if this in jury  out- 
side of the limits of the drainage district mas caused by the negligence 
of the commissioners, of which there is allegation and proof. Tate u. 
Greensboro, 114 N. C., 392. 

These drainage districts are created for the benefit of the people of 
the locality, and are  favored with certain privileges of eminent domain 
and otherwise because of the general benefit to the public. B u t  they are 
not exempt from liability for  their torts o r  contracts. And the com- 
missioners, as their agents, are individually liable if they act illegally 
o r  negligently, so as  to injure others outside of the district. The  judg- 
ment of nonsuit is 

Reversed. 

Cited: Price v. Trustees, 172 N.C. 85 ( I d )  ; Pate v. Banks, 178 N.C. 
143 ( Ic)  ; Spencer v.  Wills, 179 N.C. 177 (2c) ; Sawyer v. Drainage 
District, 179 N.C. 183, 184 (lc,  2c ) ;  Berry v. Durham, 186 N.C. 425 
(2e) ; O'Neal v. Mann, 193 N.C. 163 ( l c )  ; Parks-Belk Co. v. Concord, 
194 N.C. 136 ( l c )  ; Drainage Comrs. v. Jarvis, 211 N.C. 692 (2c) ; 
Nesbit v. Rafer, 222 N.C. 53 ( lo) .  

D. C. HODGES T. W. D. HALL. 

(Filed 13 September, 1916.) 

1. Damages, Compensatory-Definition. 
Compensatory damages, when allowable, are not restricted to the pecu- 

niary loss caused by the defendant's wrong, but may embrace just compen- 
stttion, in the opinion of the jury, for the injury, including actual loss in 
time and money, the physical inconvenience, mental suffering, and humili- 
ation endured which could properly be considered as a reasonable and 
probable result of the wrong. 

2. Damages, Punitive-Definition. 
Where punitive damages are allowable, they are awarded in addition 

to  compensatory damages for a willful and malicious wrong done to the 
plaintiff, under circumstances of aggravation, rudeness, or oppression, 
or in a manner which evinces a reckless and wanton disregard of the 
plaintiff's rights. 



I N  T H E  SUPREME COURT. [I72 

3. Same-Trials-Questions for Jury. 
m7here the evidence properly presents the question of punitive dam- 

ages for a wrongful act done to the plaintiff, the award of such damages, 
and the amount thereof, under a proper charge, is for the jury, and can 
never be directed by the court as a matter of law. 

An instruction to the jury which, in effect, tells them to award the 
plaintiff punitive damages should they find that the defendant assaulted 
him with malice or in a spirit of revenge, considering evidence of provoca- 
tion by way of reducing the amount, is reyersible error, being an instruc- 
tion, as a matter of lam, to award punitive damages if they found the 
assault was malicious, and not leaving it to the jury to determine. 

CIVIL ACTION to recover damages for assault and battery, tried before 
0. H. Allen, J., and a jury, a t  X a y  Term, 1916, of HYDE. 

The jury rendered the following verdict : 
1. Did the defendant wrongfully and unlawfully beat and assault the 

plaintiff, as alleged? Answer: "Yes." 
2 .  What damages, if any, is the plaintiff entitled to recover therefor? 

Answer : ('$1,000." 
Judgment on the verdict for plaintiff, and defendant excepted and 

appealed, assigning for error chiefly the charge of the court on the ques- 
tion of exemplary damages. 

Xann & Jones and Ward & Grimes for plaintif. 
Ward & Thompsoql, and Spencer & Spencer for defendant. 

I~OKE, J. The question of compensatory and pnnitive damages has 
been presented in several of the more recent cases before this Court; 
Byers v. Express Co., 165 N. C., 542; Carmichael v. Telephone Co., 157 

N. C., 21;  same case, reported in 162 N. C., 333;  Williams v. 
( 30 ) R. R., 144 N. C., 498; Ammons v. R. R., 140 N. C., 196; and 

from these and other authorities it appears that compensatory 
damages is not necessarily restricted to the actual pecuniary loss caused 
by defendant's wrong, but the term may extend to and embrace what 
the jury may decide to be a fair and just compensation for the injury, 
including actual loss in time and money, the physical inconrenience, and 
physical and mental suffering and humiliation endured, and which could 
be properly considered as a reasonable and probable result of the wrong 
done. Carmiahel v. Telephone Co., supra. Speaking further to the 
subject, the Court said: '(Exemplary or punitire damages are not given 
with a view to compensation, but are under certain circumstances 
am-arded in addition to compensation as a punishment to defendant and 
as a warning to other wrong-doers. They are not allowed as a matter 
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of course, but only where there are some features of aggravation, as when 
the wrong is done willfully and maliciously or under circumstances of 
rudeness or oppression, or in a manner which evinces a reckless and 
wanton disregard of plaintiff's rights." And on this question it has 
also been expressly held in this jurisdiction: "That when, on facts in 
evidence, the question of punitive damages is properly presented, the 
award of such damages and the amount thereof, under a proper charge, 
is for the jury, and can never be directed by the court as a matter of 
law," B i l l i ~ ~ g s  v. Charlotte Observer, 150 N .  C., pp. 540-544, a position 
that is very generally approved by the authoritative cases on the subject. 
Topolewski  v. Packing Co., 143 Wis., 52 ; Berguson v .  Xoore ,  98 Tenn., 
342; Carson v. Xmi th ,  133 Mo., 616; R. R. v. Rector, 104 Ill., 296; Car- 
penter v. Hyman, 66 S. E., 1078 (W. Va.) ; R. R. v. Burke ,  53 Niss., 200. 

On careful consideration of his Honor's charge in  reference to this 
last position we are of opinion that reversible error was committed on 
the question of exemplary or punitive damages. Speaking to this feature 
of the case, his Honor, among other things, said: "Then, if you find 
that the assault was of a violent character, such as to indicate malice- 
by malice I mean a wicked intent to injure the plaintiff, from a spirit 
of revenge-if that is so, then he would be entitled to punitive damages, 
that is, damage by way of punishment-that is, in the event that you 
find that the assault was of a malicious nature." And again: "You 
may also take into consideration as to whether I-Iall was provoked- 
provocation, if you find there was provocation, and the circumstances- 
and that may be considered by way of mitigating or reducing punitive 
damages, regardless of what he was worth, if you find he was damaged 
a t  all ; then, if you find i t  was of a malicious character, you d l  add to 
actual damages punitive damages." 

There is' nothing in other portions of the charge which sufficiently 
qualifies these instructions, and, to our minds, the jury could only 
conclude therefrom that if they found the assault to be malicious ( 31 ) 
they were required to increase the amount by an award of punitive 
damages, as a matter of law. 

FIor the error indicated there will be a new trial of the cause of all 
the issues. 

New trial. 

Cited:  S m i t h  v. X y e r s ,  188 N.C. 552 (2c) ; T r i p p  v. Tobacco Co., 193 
N.C. 616 (2c) ; W o r t h y  v. Knight ,  210 N.C. 499 (2c, 4c). 
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RIISSOURI W H I T E  v. N O R F O L K  SOUTHERN R A I L W A Y  COMPANY.  

(Filed 13 September, 1016.) 

Carriers of Passengers-Ejection from Train-Through Trains-Change of 
Trains-Damages. 

The ticket agent of a railroad company should inform the purchaser 
of a ticket for a through train whether or not this train will stop at  the 
passenger's destination ; and where a female passenger on such train, 
traveling with her child, has been informed by the ticket agent that the 
train mill stop at  her destination, and while on the train she mas, for 
the first time, informed by the conductor that she mill have to  get off at  
a nearer station and take a local train, in consequence of which she was 
not met by her husband, as they had prearranged, and suffers inconveni- 
ence and nnnogance by reason of the enforced change for the local train: 
Held, the ejection from the train was wrongful, making the company liable 
for the passenger's actual but not punitive damages. 

CIVIL ACTION tried at January Term, 1916, of PASQCOTAKK, before 
Bond,  J., upon these issues. 

1. Did defendant wrongfully put or cause plaintiff to get off its train 
at Edenton, as alleged? Answer: "Yes." 

2. I f  so, what damage, if any, did the plaintiff sustain thereby? 
Answer : "$50." 

From the judgment rendered, the defendant appealed. 

I .  AT. Meekins for plaint$. 
C. 1M. Bain and J.  Kenyon Wilson for defendant. 

BROWN, J. The evidence tends to prove that on 19  November, 1914, 
the plaintiff, accompanied by her little daughter, purchased from the 
defendant's agent at Mackeys Ferry a ticket to Chapanoke, upon the 
assurance of the agent that the ticket was good for continuous pissage 
upon the through train of the defendant, which passed Mackeys Ferry 
about 1 o'clock. Upon inquiry, the agent assured her that there would 
he no change of trains at Edenton. 

The plaintiff's husband, by arrangement, met this through tra'in at  
Chapanoke to carry his wife to their home, some distance in  the 

( 32 ) country. As the plaintiff did not arrive on this train, the husband 
returned home. When this train of the defendant, which runs 

from New Bern to Norfolk and passes Mackeys Ferry, arrived at Eden- 
ton, the conductor for the first time informed her that- this train did not 
stop at Chapanoke, and told the plaintiff that if she did not get off at  
Edenton he would carry her on to some other point. 

Plaintiff was compelled to get off at Edenton and take the next train, 
an hour or more later, which was a local train and stopped at Chap- 
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anoke. When she arrived at  Chapanoke her husband had gone home. 
It was a rainy, blustery day, and plaintiff was subjected to much incon- 
venience by reason of having to change trains a t  Edenton. 

The motion to nonsuit was properly overruled. 
The plaintiff had the right to rely upon the assurance of the agent 

that the train which she took a t  Mackeys Ferry would stop at  Chapanoke 
to put her off. I t  was the duty of the agent, when he sold a ticket to 
Chapanoke, to inform the plaintiff that she would have to take a local 
train at  Edenton and would arrive at  Chapanoke some time after the 
other train had passed. Upon the assurance of the defendant's agent, 
the plaintiff had reason to believe that she would meet her husband there 
to take her and her little daughter to their home. Hutchinson v. R. R., 
140 N. C., 125, and cases cited. 

His  Honor very properly ruled that there is no evidence upon which 
the jury would be justified in  awarding punitive damage. 

No error. 

Cited:  BZayZock v. R. R., 178 N.C. 356 (c). 

W. S. CHESSON v. RICHMOND CEDAR WORKS. 

(Filed 13 September, 1916.) 

1. Principal and Agent-Contracts-Unusual Acts. 
A general agent has no implied authority to bind his principal by 

contracts unusual to agencies of like character, or beyond the usual scope 
of such agencies; and when he attempts to bind his principal by his 
extraordinary acts, the one dealing with him is put upon notice, and 
required to ascertain from some authoritative source whether such agent 
had the power to bind his principal thereby. 

2. Same-Logging Boss-Indefinite Contracts-Cutting Timber. 
One who has been employed as a field superintendent of logging opera- 

tions, with authority to  have timber cut from time to time as needed for 
a corporation, his principal, and subject to be discharged at any time, 
has no implied authority to bind his principal with an indefinite contract 
for cutting the timber from a large tract of land which might last for 
years, and involving the expenditure of many thousands of dollars, and 
in an action to recover damages for a breach of the contract, it is neces- 
sary for the plaintiff lo  show that the agent had express authority or 
that the principal ratified his act. 

3. Principal and Agent-Trials-Evidence-Questions of Law-Nonsuit. 
Whether one assuming to act as an agent in making a contract for 

another made the contract sued on is a question for the jury when the 
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evidence is conflicting; but whether there is more than a scintilla of 
evidence of such agency is a question of law; and if there is not, a 
judgment of nonsuit is proper. 

( 33 ) APPEAL by defendant from Allen, J., at April Term, 1916, of 
TYRRELL. 

I .  M .  Neek in s  and P. W .  McMtdlan, for plaint i f f .  
Ward  & Thompson and Wins ton  Le. Biggs for defendant. 

CLARK, C. J. This action is based upon the complaint that the defend- 
ant company, through its agent, one L. E. Shucker, made a verbal con- 
tract with the plaintiff to cut and top all the merchantable juniper tim- 
ber of the defendant in that part of the Dismal Swamp owned by the 
defendant, containing some 5,000 or more acres, at  the rate of 6195 cents 
per tree. The defendant denied that Shucker made such contract or 
that he had any authority to do so, and averred that the timber cut by 
the plaintiff was under a contract to cut the same, restricted to the serv- 
ice as performed from time to time, and the plaintiff admits that he 
was paid up to the time of his discharge. 

The evidence shows that the alleged contract was indefinite as to the 
time of cutting, and that the quantity of timber to be cut, with the force 
which the plaintiff employed, would require several years. The plaintiff 
estimates three years and the defendant's estimate is from ten to twenty 
years. 

The plaintiff testifies that he made such verbal contract with Shucker, 
the wood boss or field manager of the defendant; that it was to cover 
the cutting of the entire area of the Dismal Swamp owned by the defend- 
ant ;  that this verbal contract was made in a blacksmith's shop, no one 
being present except the plaintiff and the agent, Shucker. I t  was further 
in evidence that the plaintiff had little experience with such work, and 
had only worked for the defendant one month previously, and that said 
Shucker had been in the employment of the company himself for only 
seven months, and was subject to discharge at  any time. Shucker denied 
having made such contract. 

The defendant had a general manager, Mr. Warwick, which fact was 
known to the plaintiff. Shucker was not an officer of the company, nor 
its general superintendent, and denied that he had any authority to 
make such contract or any contract for a definite time or that was not 

subject to the approval of the general manager; and testified that 
( 34 ) he was merely a field superintendent of logging operations, with 

authority to have timber cut from time to time as needed. 
The alleged contract is so unusual, extraordinary, and unique that it 

is not to be assumed that said Shucker had authority to make it. It was 
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no function of his position. I f  it were, Shucker, a superintendent of 
logging, holding at  will, with authority to have the timber cut as needed, 
could bind his employers by a verbal contract, not approved by the com- 
pany or its general manager, which might last for twenty years and 
involve the expenditure of many thousands of dollars, without any bond 
or guarantee given by the plaintiff for the faithful performance of his 
work, and such contract would bind the company, should it sell its timber 
to another party. 

There is no testimony of any express authority given to Shucker to 
make such contract, or any ratification of such contract by the company. 

I n  Mechem on Agency, sec. 389, it is said: "The person dealing with 
the agent must also act with ordinary prudence and reasonable diligence. 
I f  the character assumed by the agent is of such a suspicious or unrea- 
sonable nature, or if the authority which he seeks to exercise is of such 
an unusual or improbable character as would suffice to put an ordinarily 
prudent man upon his guard, the party dealing with him may not shut 
his eyes to the real state of the case, but should either refuse to deal 
with the agent at  all or should ascertain from the principal the true 
condition of affairs.'' 

I n  Stephens a. Lumber Co., 160 3. C., 107, it is said that a principal 
is not bound by the act of the general agent, unauthorized by him, so 
unusual and remarkable as to arouse the inquiry of a man of average 
business prudence as to whether the authority had actually been con- 
ferred; for third persons cannot assume that an agent's acts are author- 
ized unless they are within the scope of the duties ordinarily conferred 
upon agencies of that character, nor when the transaction is of a nature 
so unusual that the other party should be put upon inquiry to ascertain 
the actual authority of the agent of the company to make a contract of 
that nature. This opinion by Judge Hoke discusses the proposition so 
thoroughly (with the citation of many precedents in point) that it is 
unnecessary for us to do more than refer to what is there so well said. 
To the same purport, Newberry v. R. R., 160 N. C., 156; Furniture (70. 
v. Bussell, 171 N.  C., 474. I n  Gooding v. llloore, 150 N. C., 195, the 
agent was ('a general agent not only in purchasing the plant and timber, 
but in managing the business." The contract was within the apparent 
scope of such agency, and it was held that the other party was not bound 
by restrictions which were not made known to him. 

I n  this case the extent of the contract, which may be twenty years, 
and the amount of the compensation, which it is claimed by the 
defendant may aggregate $60,000, and the admission of the plain- ( 35 ) 
tiff that the duration and amount are not limited in the terms of 
the contract, on its face require such unusual authority in the temporary 
agent of the company that the plaintiff should have ascertained by in- 
quiry of the officials of the company, of those "higher up," whether the 
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alleged agent  was  possessed of such extraordinary powers. N o t  having 
done so, it was  incumbent  upon  h i m  i n  this t r i a l  t o  show t h a t  Shucker  i n  
f a c t  possessed such authori ty .  O n  the  contrary, there is absolute denial  
by  Shucker  and  by  the  company t h a t  he  possessed such authority, and  
t h e  testimony of Shucker  t h a t  h e  did not make the  contract. There  i s  
n o  evidence tending t o  show knowledge by  the company of such unusual  
contract, o r  ratification. 

Whether  Shucker  i n  fact  made  such contract was a matter  f o r  the  
j u r y ;  bu t  i n  the  absence of a n y  scintilla of evidence tha t  Shucker  h a d  
au thor i ty  to  make  such a n  unusual  contract, which power could no t  be 
implied merely f r o m  his  position as  local moods boss, t h e  niotion f o r  a 
nonsui t  should have been granted.  

E r r o r .  

Cited: Basnight v. Lumber Co., 184 N.C. 52, 55 (cc).  

T. H. JENNETT v. PEOPLES TRANSPORTATION COMPANY 
AND B. A. CREDLE. 

(Filed 13 September, 1916.) 

1. Corporations - Insolvency - Agreement of Stockholders - Individual 
Action. 

Where the stockholders of a corporation agree among themselves to 
contribute pro rata to pay off the corporation's debts to enable i t  to 
continue in  business, they may maintain their suit and enjoin one of 
them from enforcing the collection of a debt owed him by the corporation, 
contrary to his agreement to contribute, without making demand upon 
the corporation to do so. 

2. Appeal and  Error-Interlocutory Orders-Necessary Determination. 
While an appeal from this order restraining the enforcement of a 

stoclrholder's judgment against a corporation is interlocutory in its nature, 
it will not be dismissed, i t  being necessary to determine the question to 
adjust the debts of the corporation and before further orders could be 
taken in the cause. 

APPEAL by  defendant Credle f r o m  Allen, J., a t  M a y  Term, 1916, of 
HYDE. 

Ward & Grimes and M u m  d? Jones for plaintiff. 
Thomas 8. Long and H .  C. Carter, Jr., for defendant. 
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CLARK, C. J. This action was brought against the Peoples Transpor- 
tation Company, a corporation, by the plaintiff, who was a stock- 
holder and creditor, for the appointment of a receiver and to ( 36 ) 
wind up its affairs. The stockholders, who had all advanced money 
to pay the bills of the corporation, met to arrange for the adjustment 
of their debts, to the end that the corporation might resume operations. 
The amount of the advances made by each stockholder was ascertained 
and the total. ascertained. The plaintiff contends that each stockholder 
as creditor agreed to contribute an amount representing his pro rata of 
stock to payment of debts. Two of said stockholders, lacking some $213 
of having enough in claims against the corporation to pay their pro rata 
of indebtedness under such agreement, executed a note secured by a mort- 
gage to plaintiff in  pursuance of such agreement. 

The defendant B. A. Credle, one of the creditor stockholders, who 
held a judgment against the company, in violation, as plaintiff contends, 
of the above agreement, attempted to collect his judgment by execution. 
Thereupon, on motion of plaintiff, B. A. Credle was made a party de- 
fendant, and a restraining order was issued against him to prevent 
collection of his judgment, alleging the above agreement to put his claim 
against the company into hotchpotch with the other creditors in order 
to adjust the debts of the corporation, and also alleging fraud in obtain- 
ing the said judgment. On the trial the only issue submitted was 
whether B. A. Credle had agreed with the other stockholders to pay off 
the indebtedness of said corporation, and was this judgment a part of 
his proportion of the indebtedness thus assumed. The jury found the 
issue in the affirmative. 

The defendant Credle contends : 
1. That the suit was improperly instituted, because the plaintiff had 

not made a demand upon the corporation to bring suit against the 
defendant B. A. Credle, to restrain his alleged judgment. 

2. That the defendant never was a party to the alleged adjustment of 
debts of the corporation, and did not agree to place this judgment in 
hotchpotch with the other claims of the stockholders, creditors. The 
jury .found the issue of fact on this last proposition against the defend- 
ant Credle. 

It was not necessary that the plaintiff should make a demand upon 
the corporation to bring suit against the defendant Credle. The agree- 
ment was made, as the jury find, among all the stockholders, who mere 
creditors, in order to substitute such arrangement in lieu of further pro- 
ceedings to wind up the corporation. The restraining order to ~rohib i t  
Credle from proceeding further in the collection of the judgment was a 
very proper and, indeed, a necessary proceeding in the cause. 
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T h e  o ther  exceptions by the  defendant do no t  require discussion. 
Though  th i s  phase of t h e  proceeding is somewhat interlocutory i n  i t s  

nature,  a n  appeal  lay, as  a different result would have pu t  a n  end 
(37  ) t o  t h e  effort t o  adjust  the debts of the  corporation, and  it was 

necessary to  determine th i s  issue of fac t  a s  t o  the  alleged agree- 
ment  before fu r ther  orders could be taken i n  t h e  cause. 

N o  error. 

ALFRED BLOXHARI v. THE STAVE AND TIMBER CORPORATION, 
31. E. GOETZINGER, ET ALS. 

(Filed 20 September, 1916.) 

1. Master and  Servant-Railroads-Xegligence-Evidence-Trials-Ques. 
tions fo r  Jury-Instruction. 

There was evidence tending to show that  the plaintiff, the manager 
of the defendant timber corporation, was on a logging train of defendant, 
in pursuance of his duties, and was injured by a tree, which had been cut 
by the defendant's other employees, falling upon the flat car on which 
he was riding a t  a speed of 5 miles an hour; that  the employees had been 
instructed by him to be careful in cutting trees along the logging right 
of way, and that the engineer could have seen the tree falling, had been 
previously instructed to look for such dangers, and had been warned 
thereof in time to have stopped the logging engine on this occasion and 
avoid the injury; and there was evidence per contra, and further evi- 
dence that  the tree would not have fallen on the train except for a cur- 
rent of wind which diverted it  from its downward course to the tops 
of smaller trees, and thence upon the car. Held, the question of the 
defendant's negligence and its proximate cause was properly submitted 
to the jury. The charge in this case is approved. 

2. Same-Prior Admissions. 
Where there is evidence that  the plaintiff has sustained a serious 

physical injury proximately caused by the defendant's negligence, and 
also that  soon thereafter, while greatly suffering, he had made a state- 
ment exonerating the defendant from blame, it  is for the jury to decide, 
upon the conflicting evidence, as  to the defendant's actionable negligence, 
and not for the court to decide as  a matter of law whether there was 
such negligence. 

3. Railr-oads-Logging Roads-Master and Servant-Assumption of R,isks 
-Statutes-Fellow-servant. 

The common-law doctrine that  a n  employee assumes the risk of injury 
from the negligence of a coemployee in the course of his ordinary employ- 
ment, etc., has been changed by statute in its application to railroad com- 
panies, including logging roads operated by steam and other like power, 
and extends to a n  injury received by a manager or superintendent from 
the negligent acts of a subordinate employee. Revisal, sec. 2646. 
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4. Negligence-Evidence-Proximate Cause-Vis Major. 
The plaintiff, a n  employee of the defendant, was injured by a tree 

falling upon him as he was riding on the car of defendant's logging road 
in the performance of his duties, and there was evidence that  a change 
of wind had deflected the tree from its expected course, so that  i t  struck 
the tops of smaller trees and thence fell upon the plaintiff. There was 
further evidence that  the engineer of defendant's logging train should 
reasonably have seen the danger in time for him to have stopped the train 
and avoided the injury, after the course of the falling tree had been unex- 
pectedly deflected. Held, the proximate cause of the injury depended 
upon whether the engineer had been negligent in this respect, and, if so, 
the change of the wind would be the remote cause, and the doctrine of 
uis major is not applicable. 

5. Evidence-Negligence-Sudden Peril-Rule of Prudent  .Man. 
Where the negligent act complained of in an action for damages for 

a personal injury has been done by the plaintiff's coemployee, under cir- 
cumstances of peril to himself, the law requires of such employee that 
he exercise only that  degree of care which a man of ordinary prudence 
would have exercised under the same circumstances, making proper 
allowance for his excitement, terror, or acts done for self-preservation. 

6. Appeal and Error-Assignments of Error. 
Exceptions taken for the first time in the assignments for error a re  

too late, and mill not be considered in the Supreme Court. 

7. Evidence-Pleadings-Former Action-Parties-Declarations. 
Allegations made in the pleadings filed by a party in a former action 

a re  admissible in the present one as  evidence of his declarations, though 
the parties a re  not the same, when they are  material and otherwise 
competent. 

8. Evidence-Letters-Trials-Questions for  Jury. 
In  this case i t  is held that  a material and relevant statement made by 

the defendant was properly admitted in evidence, subject to contradiction 
by direct or circumstantial evidence. I t  was for the jury to determine, in 
the present state of the evidence, whether there had been any substantial 
change in the relations of some of the defendants to the property and the 
business in which the plaintiff was employed a t  the time of injury which 
relieved them from liability. 

CIVIL ACTION, t r ied befre Bond, J., and  a jury, a t  J a n u a r y  ( 38 ) 
Term,  1916, of WASHIKGTON. 

Plaintiff brought  th i s  sui t  to  recover damages f o r  personal injur ies  
t o  himself which, h e  alleges, were caused by defendant's negligence i n  
permit t ing a t ree t o  fa l l  upon  h i m  while h e  was  r id ing  on  one of t h e  
flat-cars of i t s  logging road i n  the  discharge of his  duties as  i t s  super- 
intendent. W e  m a y  well adopt, f a r  the  sake of deciding t h e  case, t h e  
s tatement  of some of t h e  pr incipal  facts  a s  contained in t h e  brief of 
defendant's counsel, w i t h  quotations therein of a p a r t  of plaintiff's testi- 
mony, as  follows: 
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"The defendant Stave and Timber Corporation was operating in a 
swamp in Washington County, getting logs off by use of a lumber road. 
The plaintiff was employed at a salary of $3,250 per year to supervise, 

manage, and control all its logging operations, and contracted to 
( 39 ) render to the defendants the 'best of his ability and experience 

necessary and proper thereto.' He  employed all the hands, and 
their work and operation were directly and exclusively under his con- 
trol. The work consisted of felling trees in the forest, cutting them into 
logs, constructing railroads, operating trains of cars on them for hauling 
the logs out, and shipping by the railroad to Norfolk. On the morning 
of the accident plaintiff directed his engineer to carry him and Mr. 
Crane into the woods on the train composed of the engine and one flat- 
car, he and Crane riding standing on the flat-car next behind the engine. 
On the return trip the train passed 140 feet from where two woodsmen 
were felling a tree. The train was moving at  the rate of about 5 miles 
per hour. This tree was being felled nearly parallel with the track, but 
in its fall was caught and diverted by a gust of mind, lodged on the 
boughs of standing trees, rolled to the track and fell with its topmost 
boughs a few feet across the moving engine, and by the motion of the 
train plaintiff was swept by the limbs of the tree off the car and injured. 
There was no train crew except the engineer. 

"In describing the course of the tree and his own conduct, plaintiff 
says : 

" 'It  was a funny falling tree. I t  made several dives, and that is the 
reason I did not make preparation to leave the car. . . . Some of the 
other trees vere between the place where this tree stood and the rail- 
road track.' 

"Bloxham did not think of moving or getting off the car until the 
tree had changed its course at least twice; first on account of being 
caught in a guest of r i n d ;  second, by striking the boughs of another 
tree. He testified in this connection: 'It was hard to tell which may it 
was going to fall until it got down in such a distance that it was too late 
for me without jumping off the side of the car.' I n  speaking of when he 
began to move, he said: 'I say I saw it 10 or 1 5  feet above the car, falling 
towards the car, and I rushed towards the tail end of the car.' 

''On cross-examination, Mr. Bloxham testified: 'I said that I realized 
nothing until I heard some one make a scream or an alarm of some 
kind which indicated trouble to me. Then I looked up and saw the tree 
on its may to the ground. I do not know what i t  was, whether the wind, 
or what i t  was, that caught it and turned it towards the track, but the 
impression seemed to be that it was the mind that did it.' 

"Again, on redirect examination, he said: 'The tree looked to me as 
if i t  was falling not towards the track anyway. Suddenly i t  seemed to 
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take a whirl and come diagonally across towards the track. I t  seemed 
to strike some trees and bounce back.' 

"The engineer was in his cab, covered above and inclosed except by the 
windows. Plaintiff, standing up, uncovered, and with his view 
unobstructed, looking a t  the forest about him, heard a voice from ( 40 ) 
the front of the locomotive. Looking up, he saw the tree falling 
i n  a 'funny' way. I t  made several dives, and that is the reason he didn't 
make any preparation to leave the car. I t  was hard to tell which way i t  
was going to fall until i t  got down in such a distance, and then it mas too 
late for him to jump without jumping off the side of the car. At this 
time the tree started to roll, and then struck in the branches of other 
trees and rolled. There is no allegation of negligence as to the felling 
of the tree." 

This is defendants' statement: 
There was evidence on the part of the defendants tellding to show 

that the engineer was not in a position to see the tree from the engine 
as well as the plaintiff could from the flat-car, and that he could not 
have stopped the engine and car after he saw or could have seen the 
danger, in time to have prevented the injury, as he was sitting in  the 
cab of the engine with his view obstructed by the roof and sides of the 
cab, his only means of observation being the windows; and there was 
further testimony from him that he had no time to stop the engine after 
he saw that it was falling, and that as soon as he saw it he did all that 
could be done to cut off the steam and stop the engine ; that he had only 
a very few seconds to act, and that the engine was stopped as soon as 
possible by the exercise of care on his part. 

The plaintiff, i n  his own behalf, testified, as stated in the charge with 
substantial correctness, as follows : 

"In February, 1914, I was working on this 4,000-acre tract for the 
Stare and Timber Corporation, engaged in having logs cut for them; 
and I was down here eTrery week. The contract between me and Arbuckle 
Bros. gave me $3,250 a year. I mas hurt 4 February, 1914, oa the 
4,000-acre tract, on defendant's logging road. There was one locomo- 
tive and flat-car, and no crew on the engine or car except one engineer. 
The accident happened on the return trip. I and Mr. Crane were 
standing on the flat-car; some one began hollering, and I knew that 
something was wrong. I threw my eyes up and saw a tree falling. I 
was then 75 feet from i t ;  glanced up ahead and through the trees. The 
tree was 14 inches big. I saw it 10 or 15 feet above the car, and then 
rushed towards the tail end ; the tree caught me as it fell across the car ; 
train didn't stop; no air-brakes were put on; don't know if any steam- 
brake was applied; I had nothing to do with selecting engine or the 
cars; I used what was furnished; I gave the engineer orders often to 
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look out for falling trees; I told the foreman to be careful about cutting 
logs; the engineer could have stopped in 20 feet." And again: "I 
made a request for an engine for a standard-gauge road that had a ca- 
pacity to haul five to seven cars at  one load. I and Folger talked about 

necessary machinery; I don't remember saying that I didn't name 
( 41 ) them. The engineer was acting under my order to carry me down 

to a particular place when the trip was being made. I don't think 
the tree, if i t  fell as i t  started, would have crossed the track. The im- 
pression of the others there was that the mind whirled it. I believe that 
was the view that they took of it. I t  hit another tree falling. I guess the 
tree was cut 40 feet from the track. I did not see that stump. I yelled 
when I saw the tree coming. The engineer was in as good position as 
I was to see the tree when I first saw it. I had no time to give anybody 
orders. He  had time to stop the engine, or reTerse the engine. I t  was 
a minute or two-I would place it at  two minutes." The witness then 
stated that he was estimating the time, and i t  may not be accurate. 
Questioned by defendant's counsel as to what he said when he was hurt, 
and as to whether he did not admit that the injury could not have been 
avoided and that the engineer was not to blame, he said that he could 
not remember about it, as he was then suffering from his injuries, which 
were very severe, and that "he did not think it fair  to ask a question 
of that kind when he was in such a condition at  that time, and that 
he would not swear whether he did or did not make the statement." 
There had been evidence that just after he was injured the plaintiff 
had stated that no one wtls to blame for the accident, and told the engi- 
neer that he was not responsible for it. 

On redirect examination, plaintiff further testified: "It certainly 
did seem to whirl. I quickly saw the danger when I saw the tree. My 
God! I wanted to get off. I f  the engineer had stopped as soon as he 
could have seen the tree, there would have been no danger. I thought 
a gust of wind ehanged its course, but that is simply a guess. I did 
all I could. I was 10 or 1 2  feet from the engineer. I don't know how 
to handle an engine. I could not have given any order to the man 
cutting the tree." 

There was other evidence tending to corroborate, more or less, the 
plaintiff and the engineer as witnesses. 

The court, a t  defendant's request, instructed the jury a's follows : 
"I. If  you find from the evidence that the engine and car were not 

properly equipped, but further find that by reason of the fact that the 
train was so light, or was moving so slow, that better brakes were not 
necessary, and that the train, as i t  was running, could have been stopped 
as quickly as the conditions required, and as i t  mas necessary under the 
circumstances, with the brakes and equipment it did have, then the 
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failure to have different brakes did not as a matter of law produce the 
injury, and if you find no other negligence proximately causing the 
injury, you should answer the first three issues 'No.' 

"2. I f  you find from the evidence that the plaintiff did not have the 
selection of the engine and car, but that they mere selected and sent out 
to him by the defendant, yet if you further find that the plaintiff, 
as supervisor of the woods and works, went on using them, know- ( 42 ) 
ing of their defect of equipment, if any, or having opportunity in 
the exercise of reasonable care to know of them, even though this defect 
caused the injury, you should answer the fourth issue 'Yes.' 

"3. Plaintiff contends t4at the defendants were negligent in that the 
engineman failed to stop the train as quickly as he could and should 
have done, and that this negligence was the proximate cause, among 
other things, of the injury. I n  this connection I charge you that it 
mas the duty of the engineman at all times to keep a diligent lookout in  
front of his engine, and in  the scope and observation of that lookout 
ro see and observe such things as reasonably and naturally came within, 
or should have come within, his view, and to govern and control his - 
engine in respect to the same; and if you find from the evidence that 
in the exercise of this duty he did not see and could not, by reasonable 
care. have seen the tree as it started to fall and was falling, his failure - 
to see it and to stop his engine on account of it mas not the proximate 
cause of the injury, and as to this feature of the case-that is to say, 
in  the absence of other negligence proximate to the injury-you will 
answer the first three issues 'NO.' 

"4 The defendants contend that the engineman was keeping a look- 
out in front of his engine, and in this lookout and view it was not pos- 
sible for him to have seen the top of the tree at the time i t  started to 
fall, or while i t  was falling, because of the cab on the side and above 
him, and that he did not see it, and, therefore, did not and could not 
see the impending danger; and I charge you if you find this to be the 
fact, you will answer the first three issues 'No.' 

' ( 5 .  The defendants contend further that even if the engineman had 
seen the tree when it started to fall. and while it was falling, i t  was 

" 2  

impossible for him to haye stopped his train, whatever appliances he 
might have had on it, before the tree fell on the train; that it was all 
done so quickly that it was impossible to escape the tree, and that if he 
had stopped the train suddenly a t  the time he saw, or by reasonable 
diligence could have seen, the tree falling, i t  would still have fallen on 
the train. I n  this connection I charge you that if the engineman saw 
the tree falling at such a time, in such a condition, and under such cir- 
cumstances as caused him to  believe, as a reasonable man, that if he 
brought the engine to a sudden stop it would fall on the cab and injure 
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him, i t  was not his duty to stop the train and receive the injury himself 
under such circumstances; and the accident was what the law calls an 
unavoidable accident, from which no liability flows; and if you find 
these to be the facts, you will answer the first three issues 'No.' 

('6. It was the duty of the engineman to exercise such care as a rea- 
sonably careful and prudent man would have exercised under the same 

circumstances, and no more; and if he saw the tree falling so near 
( 4 3  ) to the engine and so fast that as a reasonably prudent man it 

appeared to him that if he stopped the engine suddenly he would 
receive an  injury himself, and in the exercise of proper care could not 
have seen it sooner; and if the engineman knew, a t  the time, that the 
plaintiff was behind on an  open car, and had as good and sufficient view 
of the tree and opportunity to see and appreciate the danger as he had, 
and by Teason of the slow movement of the train could jump off and pro- 
tect himself, i t  was not his duty to bring the train to a sudden stop under 
circumstances that led him to believe he would receive the injury himself 
and was more likely to receive i t  than the plaintiff; and if you find this 
state of facts to have existed, and no other cause proximately produced 
the injury, you will answer the first three issues 'No.' 

"7. I f  the engineman was exercising reasonable care in looking out 
for danger in front of him, and did not see the tree until he had good 
reason to believe, and did believe, that the tree would fall on his cab 
and injure him if he came to a sudden stop, he had the right, in the 
exercise of his own right of self-preservation, to refuse to stop the 
engine, and i t  was not his duty to do so; and if this state of facts proxi- 
mately caused the injury,.you mill answer the first three issues 'Yo.' " 

The jury under the evidence and charge of the court returned the 
following verdict : 
1. Was the plaintiff Bloxham injured by the negligence of defendant 

The Stave and Timber Corporation, as alleged in complaint? Answer: 
"Yes." 

2. Was the plaintiff Bloxham injured by the negligence of the defend- 
ant M. E. Goetzinger, as alleged in complaint ? Answer: "Yes." 

3. Was the plaintiff Bloxham injured by the negligence of the defend- 
ants Arbuckle Brothers, and the individuals composing said firm, as 
alleged in  complaint ? Answer : "Yes." 

4. Did the plaintiff Slfred Bloxham by his own negligence contribute 
to and cause the injuries he received, if any? Answer: "No." 

5. Were the acts, if any, which produced injury to plaintiff Bloxham 
caused by risks which Bloxham under his employment agreed to as- 
sume ? Answer : "No." 

6. What amount, if any, is the plaintiff Bloxham entitled to recover 
of defendants by whose negligence he was injured as alleged? Answer: 
"$8,000." 
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Judgment was entered thereon, and defendant appealed. 

Winston & Biggs, E. R. Baird, Jr., W .  M.  Bond, Jr., and Earl M.  
White for plaintif. 

Ward & Grimes, Starke, Venable & Sturke for defendants. 

WALKER, J., after stating the case: Some of the assignments of error 
are directed to the absence of evidence to show any negligence on 
the part of defendant, arising from the failure of the engineer to ( 44 ) 
see the falling tree in time to have stopped his engine and pre- 
vented the injury, and to the fact that plaintiff was in full charge and 
control of the defendants' business and logging operations, including 
the running of the engine and cars, and therefore assumed all risks of in- 
jury therefrom; and, further, that there is no evidence to support the 
finding of the jury that plaintiff was injured by defendants' negligence. 
A careful review of the record will show that these contentions should not 
be sustained, as there was evidence which tended to shom that the defend- 
ants were not legally in fault, and, therefore, not for this 
deplorable occurrence, which has shattered the plaintiff's health and 
subjected him to great and constant suffering; and there was also evi- 
dence which tended to shom the contrary, and that the injury was 
directly traceable to the defendants' negligence. I n  this state of the 
proof the case was one for the jury, and we are of the opinion that the 
charge of the court was not only fair and impartial, but that i t  con- 
tained a full explanation of the law applicable to the facts as they 
might be found by the jury, and in many respects i t  was exceedingly 
favorable to the defendants. 

It is true that the statements made by the plaintiff just after he was 
injured, if they mere true, exonerated the defendants from any blame; 
but they were made, as the plaintiff testified, when he was suffering 
greatly, both in  mind and body, from his injuries. We described his 
condition as follows: "I went to Norfolk and had Dr. Seelinger there. 
I t  is impossible for me to describe how I felt. I was a total wreck, is a11 
I can say. X y  left arm mas broken in two places, and there were two 
dislocations. The bones of the hand were driven back into the wrist 
of both hands. I had a bruise on my forehead over the left eye, and I 
had a bruise on the back of my head. I feel both of those physical 
injuries now. I n  regard to the arm, I always have a pain there. Some- 
times it is so bad I can't sleep with it, and sometimes it does not dis- 
commode me, as I get used to i t  [Witness illustrates what use he has 
of the arm by moving it.] I can raise it higher than that by the shoulder. 
I was confined to my home by this accident about a month, I think, the 
first time. I can't tell you to the day. Then I tried to go out and do 
something, but i t  was just misery." 
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I t  is not to be expected that a man under such distressing circum- 
stances can describe an occurrence as well and with as clear and reten- 
tive a memory as when his faculties and senses are either restored or in 
a more normal condition. But, however this may be, the whole matter, 
including the conflict and discrepancies in the evidence, was for the 
jury. How can we say, as a matter of lam, that he told the truth the first 
time, and not the secbnd, or even that what is attributed to him really 

agrees with the facts? The case of Dail v. Taylor, 151 N. C., 284, 
( 45 ) accurately states the lam in respect to such a conflict of evidence. 

Justice Hoke there says : "While we hold this to be a correct posi- 
tion as to mere proof of the occurrence, we are of opinion that there was 
error in sustaining defendant's motion for nonsuit, for the reason that 
there was additional testimony tending to show a' want of proper care on 
the part of the defendant. C. S. Weslett testified: 'That all along for 
the last two years witness had seen these coca-cola bottles from defend- 
ant's works explode in the store.' True, the witness seems subsequently to 
have given evidence qualifying this statement; but we are not at liberty 
to select the more favorable portion of a witness's statement and act on 
i t  for defendant's benefit. I n  a motion of this kind we have repeatedly 
held that the evidence making for plaintiff's claim must be taken as 
true and interpreted in the light most favorable for him; and, applying 
this rule, we think the additional testimony as indicated, with the evi- 
dence describing the occurrence, presents a case which requires that the 
issues raised should be submitted to the jury, and that the order direct- 
ing a nonsuit was erroneous." - 

The charge of the court was singularly responsive to the requests of 
the defendants in respect to the question of negligence, and it sub- 
stantially submitted to the jury for their consideration every phase of 
the law embraced by them, and almost in their very language. There 
was no change of expression, as will be seen, which affected the sub- 
stance of them. This brought the case to the simple question as to 
which version of the facts the jury ~ o u l d  accept. I t  must not be for- 
gotten that thkre was testimony that the plaintiff halloed to the engi- 
neer, as did also another person, and also that the engineer had been 
instructed to look out for falling trees, and he testified that he looked 
immediately after the alarm was g i ~ e n .  

I t  is urged by the defendants that they are not responsible to plain- 
tiff, as their vice principal, for the negligence of the engineer, one of 
his subordinates, because, as held in ~ ~ c Q r o ~ y  v. GO., 23 L. 8. A. 
(N. S.), 301, such act of negligence on the part of defendants' servant 
is one of the ordinary risks assumed by the plaintiff when he entered 
their service. But this leaves out of consideration the fact that this 
common-law rule no longer is in force with us, as the Legislature has 
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abrogated it, and enacted that assumption of risks shall not be a defense 
for a railroad company in an action by one of its employees for dam- 
ages on account of injuries sustained by reason of the negligence of 
another employee. Revisal, see. 2646; Fitzgerald v. R .  R., 141 N. C., 
530; Coley v. R .  R., 128 N.  C., 534, and 129 N. C., 407. I t  was held 
in  the Fitzgrerald case that "The statute known as the Fellow-servant 
Act, published as chapter 56, Private Laws 1897, where the same applies, 
has the effect of making all coemployees of railroad companies agents and 
vice principals of the company so far  as fixing the company m-ith 
responsibility for their negligence is concerned. While commonly ( 46 ) 
spoken of as the 'Fellow-servant Act,' i t  i s  entitled 'An Act to 
Prescribe the Liability of Railroads in Certain Cases,' and i t  operates on 
all employees of the company, whether in superior, equal or subordinate 
positions." The statute also applies to logging roads. ZTemphiZl v. 
Lumber Co., 141 N. C., 487; Hairston v. Leather Co., 143 N.  C., 512; 
Bird v. Laather Co., ibid, 283; Roberson v. Lumber CO., 154 N. C., 
328. The defense of assumption of risks is not, therefore, available 
to the defendants. The jury have properly found that plaintiff was not 
guilty of contributory negligence, so that these two defenses have both 
been disposed of, one by the law and the other by the jury upon the 
evidence and correct instructions of the court. 

The plaintiff testified that the engineer could have taken in the exact 
situation as well as he could, and that with proper attention and care 
the engine could have been brought to a full stop by the engineer i n  
time for plaintiff to have escaped the injury. 

The shifting of the winds was not the proximate cause of the injury. 
Although the act of God, for which they are not responsible, as con- 
tended by defendants, it is considered to be the remote cause if, after 
the winds changed in direction, and the tree had started in its course 
toward the car, the engineer had a fair opportunity to stop the engine, 
after becoming aware of the danger. I f  these are the facts, the injury 
to plaintiff was not the result of an accident, but of direct causation. 

I n  determining whether the engineer was guilty of negligence, the 
situation and his surroundings were proper subjects for the jury to 
consider. I f  he was suddenly confronted by a serious emergency or 
peril, the law required of him only the care which a man of ordinary 
prudence would have exercised in the same circumstances, and makes 
proper allowance for excitement, terror, or the instinct of self-preserva- 
tion. But this was all fully explained to the jury, and if on any phase 
of the case the defendants desired more specific instructions, they should 
hare asked for them. Simmons v. Davenport, 140 W. C., 407. 

There are numerous positions taken by the defendants, in their brief, 
some of them relating to matters presented for the first time in  the 
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assignments for error, which is too late (Harrison v. Dill, 169 N. C., 
542), and others which are really subsidiary to those we have already 
discussed, and are controlled by the general principles we have stated. 
The charge of the court covering the entire case, and notwithstanding 
the attack made upon it, which we think is groundless, it was eminently 
fair  and just to both parties and characterized by the closest attention 
even to the details of the evidence. There was nothing in it of which 
defendants can justly complain as being an intimation of opinion upon 
the facts, but, on the contrary, i t  has the merit of being an unusually 

clear, strong, and comprehensive review of the case, and such as no 
( 47 ) jury could misunderstand. I t  is exceptionally free from anything 

of a foreign nature, and is a remarkably plain, direct, and force- 
ful statement of the facts and the law of the case, such as is calculated 
to bring the jury to a fair and just understanding of the issues. 

As to the liability of the defendants other than the corporation, it is 
sufficient to say that there was evidence for the jury to consider, and 
which was properly left to them. The pleading in  the other suit men- 
tioned was competent as a decla'ration of the party who is a defendant 
i n  this action, and i t  makes no difference that the other suit mas not 
between the parties in this one. We find the rule thus stated in 1 Enc. 
of Evidence, p. 425: "It is not necessary to the competency of a plead- 
ing, as an admission against the party, that it be one filed in  an action 
between the same parties. h pleading filed in any action is competent 
against the party if he signed i t  or otherwise acquiesced in the state- 
ments contained in  it. if such statements are material and otherwise 
competent as evidence in the cause on trial, not by way of estoppel, but 
as evidence, open to rebuttal, that he admitted such facts." The same 
principle was applied, a t  this term, in Alsworth v. Cedar Works, ante, 
17. See, also, Cummifigs v. Hofjcmnn, 113 N. C., 267. I t  is not so 
much the time, place, or manner of making a declaration or admission 
as the fact of the admission, its substance, and its relevancy to the 
questions in dispute. These matters were all fully and sufficiently ex- 
plained to the jury. The statement in the letter was not conclusive, 
but open to contradiction by direct or circumstantial evidence, and it 
was for the jury to say whether there had been any substantial change 
i n  the relations of the individual defendants to the property, and the 
business in  which the plaintiff was employed at the time of his injury. 

We have considered this case with great pains and some elaboration, 
because of the length of the record and the many and important ques- 
tions involved; but upon a careful review of it me conclude that i t  has 
been correctly tried. 

No error. 
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Cited: Goodman v. Power Co., 174 N.C. 664 (3c) ; Mumpower v. R. R., 
174 N.C. 744 (4c) ;  Xmith v. Comrs., 176 N.C. 469 ( 6 c ) ;  Midgett v. 
Nfg. Co., 180  N.C. 25 (31) ; Richardson v. Cotton Mills, 189 N.C. 654 
(3c) ; Ledford v. Power Co., 194 N.C. 102 (7c) ; iVorris 23. Bogue Corp., 
1 9 4  N.C. 280 (713) ; Hotel Corp. v. Dixon, 196  N.C. 266 (7c). 

N. T. AYDLETT, TRADIRG AS C. C. AYDLETT & SON, V. NORFOLK SOUTH- 
ERN RAILROAD COMPANY, NORFOLK AND WESTERN RAILWAY 
COSfPANY, ET AL. 

(Filed 20 September, 1916.) 

1. Carriers of Goods-Delivery t o  Carrier-Title-Damages-Party Ag- 
grieved. 

Ordinarily the title to a shipment of goods by common carrier passes 
to the consignee upon their acceptance by the carrier, and he may sue 
for damages thereto in t ransi t ;  but when i t  is shown that the consignee 
refused to accept the damaged goods, and that  the sale has been canceled 
by consent, the consignor may maintain his action against the carrier 
for damages. 

2. Carriers of Goods-Interstate Commerce-Connecting Lines-Interme- 
diate  Carrier-Damages-Parties-Carmack Amendment. 

Where a second carrier in  a connecting line of carriers of a shipment 
of a car-load of goods has caused damages thereto by loading them im- 
properly, a n  action may be maintained against i t  to recover the dam- 
ages thus caused, and i t  may not avoid liability under the Carmack 
Amendment to the Interstate Commerce Act on the ground i t  was not 
the initial carrier. 

3. Carriers of Goods-Connecting Lines-Contractual Notice-Intermedi- 
a t e  Carrier-Principal and  Agent. 

Where the second carrier in the connected line of shipment of a car- 
load of goods causes damage to the shipment by improperly loading it ,  
it may not defeat a n  action to recover such damages, when the required 
notice within four months has been filed with and accepted without com- 
ment by it ,  on the ground that  such notice had not been filed with the 
initial or final carrier under the terms of the contract of carriage. The 
doctrine of notice to the agent is applied to the facts of this case. 

WALKER, J., dissenting. 

CWIL ACTIOK tried before Allen, J., a t  March  Term, 1916, of ( 48 ) 
C U ~ T U C K .  
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The following issues were submitted to the jury: 
1. Has  the plaintiff been damaged by the negligence of the defendant 

Norfolk Southern Railroad, by reason of transporting said sweet pota- 
toes in  an unsuitable and unfit car, as alleged? Answer: "Yes." 

2. What damage, if any, is the plaintiff entitled to recover of the de- 
fendant Norfolk Southern Railroad ? Answer : "$256.55, with interest 
from 23 December, 1913." 

Similar issues were submitted as to the other two defendants and were 
answered in like manner. From the judgment rendered, the defendants 
appealed. 

Ehringhaus & Small for plaintiff. 
C. M. Bain, J .  Kenyo71 Wilson for defendant Torfolk Xouthern Rail- 

road Company. 
Guthrie & Guthrie, Ward & Thompson for defendant Norfolk and 

Western Railway Company. 
Tye ,  Peeples & Tye  for defendant Louisville and Xaslzville Railroad 

Company. 

BROWN, J. This action is brought to recover damages to a car-load 
of sweet potatoes, delivered by the plaintiff to a steamboat company at 
Brinsons Landing in North Carolina, consigned to Schafer Bros. at 
Louisville, Ky. The evidence is to the effect that they were delivered 
to and receipted for by the Norfolk Southern Railroad Company in ap- 

parent good order on 16  December, 1913, and were loaded by the 
( 49 ) said company in  a car furnished by it which had just pre~iously 

been used in transportation of a load of flour, and for that pur- 
pose had been lined with paper, which was not removed when the pota- 
toes were loaded in the same car. 

I n  consequence of this the testimony shows that the ventilation of the 
car was cut off and i t  was practically air-tight. This caused the pota- 
toes to rot in the car. The shipment was routed by the Norfolk Southern 
via Norfolk and Western and Louisville and Nashville to Louisville, 
Ky. On account of the bad condition of the potatoes on arrival, the 
consignees refused to receive them, and notified the consignor, the plain- 
tiff, at  once. I t  was agreed that the contract of sale should be rescinded 
and the potatoes sold on account of the plaintiff. 

1. The defendants contend that the plaintiff cannot recover, because 
the plaintiff is not the real party in interest. and that the suit, if main- 
tainable at  all, should be brought by the consignee, Schafer Bros. 

As a general rule, it is true, where goods are shipped upon an open 
bill of lading, the title passes to the consignee at the time they are 
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delivered to the carrier, and any ensuing damage must be recovered by 
the consignee. Stone  v. R. R., 144 N. C., 228. 

Notwithstanding this general rule, it is open to the consignor to show 
that the goods were shipped on consignment or that owing to peculiar 
circumstances, by agreement between himself and the consignee, the 
title had revested in the consignor while the goods were in transitu, and 
that the consignor has a pecuniary interest in the proper performance 
of the contract of shipment. 

The identical case is presented in R. R. v. Ozlnno Co., 103 Ga., 590, 
where i t  is held that where a consignee of freight refuses to receive 
goods on account of damage done to them in the hands of the common 
carrier, and the goods are subsequently t h r o ~ m  back on the hands of 
the consignor, the latter has a right to bring an action for such damages 
against the carrier. This case is cited with approval by this Court in 
Buggy Co. v. R. R., 152 N. C., 122. 

2. The defendants contend that they are not initial carriers, and 
that by virtue of the Carmack Amendment to the Interstate Commerce 
Act they are exempt fzom suit by the plaintiff. I f  this contention is 
correct, then the said amendment, admittedly passed in the interest of 
the shipper, would be entirely nugatory and utterly fail to accomplish 
the purpose for which it was enacted. 

I t  mas not intended to exempt any carrier lega1Iy liable from suit. I n  
this case the potatoes were delivered to  the steamboat company and by 
that carrier delivered a t  Elizabeth City directly to the Norfolk Southern 
Railroad. I t  was this defendant that furnished the car in which the 
potatoes mere loaded, and, if the el-idence is to be believed, 
negligently failed to prepare the car for such shipment. I t  mas ( 50 ) 
practically air-tight, thereby causing the potatoes to rot before 
they reached the point of destination. N ~ w h o r n  v. R. R., 170 N. C., 205; 
Brinson  E .  K m m e r ,  169 N. C., 425; R. R. v. Xperber Co., 117 Md., 595.  

3. I t  is next contended that the plaintiff cannot recover because the 
claim was not filed with the initial carrier, to wit, the steamboat com- 
pany, within four months. The e~vidence shows that a written claim 
was filed with the defendant the nTorfolk Southern Railroad Company 
within the time required by law, and if i t  is not sufficiently definite, as 
is now contended, i t  does not appear that the said defendant ever made 
any objection to i t  or demanded a more particular statement. A written 
claim mas also filed with the other two defendants. 

Practically all of the evidence shows that the injury occasioned 
by the negligence of the defendant the Norfolk Southern Railroad Com- 
pany, and that that defendant received full notice of the claim in writ- 
ing. Nothing further than that can reasonably be required of the 
plaintiff. 
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We have held that the stipulation on the bill of lading requiring 
such notice is a reasonable and valid requirement, and we decided in  
Grocery Co. v. R. B., 170 N. C., 241, that the notice of claim must be 
filed where the shipment originated. I n  that case the defendant was 
the initial carrier, to whom no notice was given, nor was the claim 
"filed by the consignor at  the point of origin, even if he had any ~ i g h t  
to file i t  at  all, and certainly he did not have this right as consignor" 
(page 243). That action was brought to recover a penalty given by a 
penal statute, which must be strictly construed. It was not brought to  
recover damages from a carrier that had caused the loss and with whom 
claim had been duly filed. 

The defense in this case is based, not on a statute, but on the contract 
of shipment, that declares that ('Clainw for loss, damage, or delay must 
be made in writing to the carrier a t  the point of delivery or at  the point 
of origin within four months after delivery of the property, or, i n  case 
of failure to make delivery, then within four months after a reasonable 
time for delivery has elapsed. Unless claims are so made, the carrier 
shall not be liable." 

The initial carrier and the last carrier are thus made the agents of 
all the other carriers for the purpose of filing claims for damage. I n  
our judgment that provision was not intended nor can it have the effect 
to preclude the claimant from filing his claim with and from suing the 
carrier that actually caused the injury. I n  this case i t  is undisputed 
that the potatoes were delivered to the defendant the Norfolk Southern, 
in good condition, and that carrier caused the injury by furnishing an 

unventilated car. 
( 51 ) I t  is true, the initial carrier was the steamboat company and 

that no claim was filed with that company, but as it was filed with 
the Norfolk Southern, the carrier that received the potatoes from the 
steamboat company and caused the damage, we think the stipulation in 
the bill of lading was substantially complied with. Surely, notice to the 
agent may be dispensed with when notice to the principal is given. To 
hold otherwise would be "sticking in the bark." Cassnnte ratione Zegis 
cessat e t  ipsa lex. 

I f  the injury had not been caused by the negligence of the Norfolk 
Southern, then the contention of defendant that notice of claim must 
have been filed with the steamboat company, in order to bind the Norfolk 
Southern as well as other carriers, would be more reasonable. 

Upon a reviev of the whole record, we find 
No error. 

WALKER, J., dissenting: The provision in regard to the claim for  
danlages requires that it ('must be made in writing to the carrier a t  the 
point of delivery or at the point of origin within four months after 
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delivery, . . . and unless claims are so made the carrier shall not be 
liable." This stipulation has been held by the highest Federal court 
to be reasonable and binding, and unless there is a compliance with i t  
there can be no recovery for loss of or damage to the goods shipped. 
41. H .  and T .  Railway Co. v. Harriman, 227 U .  S., 657. This being 
an interstate shipment, the Federal law applies. N ,  P. Railway Co, v. 
WaWs, 36 S. C. Report. (U. S.), 493. The reasonableness of the pro- 
vision is not disputed, and being a matter arising out of contract, i t  
is to be enforced according to the t e r m  of the contract, as parties have 
the right to contract as they please if there is no fraud, nor violation 
of any rule of law. I f  the contract is plainly expressed, there is no 
room for construction, and we enforce i t  as i t  is written. I t  is not for 
us to say whether i t  was wise or expedient for the parties or either of 
them. The reason for making it is left with the parties by the law, 
and we cannot unmake or even amend i t  because we may think i t  is not 
according to our idea of reason. The rule in this regard is well stated 
by a learned text-writer: "It is not the province of a court, howeuer, 
to change the terms of a contract which has been entered into, even 
though it may be a harsh and unreasonable one. Nor will the dictates 
of equity be followed if by doing so the terms of a contract are ignored; 
for the folly or wisdom of a contract is not for the court to pass upon. 
I t s  terms. however onerous they may be, must be enforced if such is the " " 

clear meaning of the language used, and the intention of the parties 
using that language." 9 Cyc., 587. Where meaning is doubtful, such 
matters may be considered. 

The meaning here is clear that the claim shall be made to the ( 52 ) 
receiving or delirering carrier. There can be no doubt about it. 
The parties, as we have seen, had the right so to contract, whether with 
or without a good or sufficient reason. The maxim, "Cessante ratione 
leg& cessat et ipsa lex," has no application whatsoever to a case of this 
kind. I t  is a most excellent one when properly applied, but is "out of 
place" here. Nor do defendant's counsel "stick in  the bark" when they 
merely insist, according to the usual rule, that a contract must be en- 
forced as the parties have made it, and not as we think it should have 
been made. But if the maxim, Cessant ratione, etc., applied in a case of 
contract  here the words of the parties must control, the reason has not 
ceased because there is a valid and substantial one for the requirement 
as to filing claims a t  either end of the line. Goods are often, and in the 
case of shipments on through bills of lading, transported in sealed cars, 
and the seals are not broken until the transit has ended. The carrier 
upon whom may rest the ultimate liability for any damage to the goods 
by reason of his negligence might not know of it while the goods are in  
his possession, nor until they are unloaded at their destination. He 
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may designate his agent, and in this case either the initial or final car- 
rier, instead of himself. as the one to receive notice of the claim. I t  is 
expedient that he do so, as, knowing nothing about i t  himself, he ~ ~ o u l d  
at  last have to communicate with him in order to get proper informa- 
tion, and it would save time and be more convenient that the agent 
shodld first be notified, as he, haring knowledge of the facts, could novtify 
his principal of them without delay. But more to the point is this 
reason, that the provision was not inserted merely that the carrier may 
ascertain if there has been negligence, but that he may inform himself 
as to the extent  of the damage or loss, and prevent, not so much the 
assertion of false claims as to negligence, as false and exhorbitant claims 
in  the amount demanded. Therefore, the agent, who knows the facts, 
is selected as the one with whom the claim must be filed. 

I t  would seem sufficient, though, to say that the highest court having 
jurisdiction of this question has held that the stipulation is reasonable 
and valid, and must. be observed by the parties to the shipment according 
to  its terms as expressed by the parties. I t  may well be added that the 
Interstate Commerce Commission has given its approval to this require- 
ment in  bills of lading, as one that must be complied with. It should 
not be overlooked that one term of this stiuulation is that if the claim 
is not filed as therein provided, the deliquent carrier shall not be liable. 
The Court has written into this contract something that is not there, 
and made for the parties a contract which they had not made for them- 
selves. I f  parties to a contract do not offend against any principle of 
the law in  making their contract, "they are a law unto themselrea," and 

are not required to make a reasonable one, but may contract 
( 53 ) without any special reason, and even against their own interests, 

as we have seen. I t  is only when the language is ambiguous that 
we may resort to construction and consider what is just or expedient. 
I f  parties make a contract which turns out to be unfavorable to them, it 
is their own fault, and the law affords no remedy. 

Cited: Gi l i k in  v. R. R., 174 N.C. 138 (3c) ; T r a d i n g  Co.  v. R. R., 178 
N.C. 181 (Icc) ; CoZ1i:n.s 7;. R. R., 187 N.C. 143 ( l c )  ; Anderson v. Ex- 
press Co., 187 N.C. I f 2  ( Icc) ;  Anderson v. Express  Co., 187 N.C. 
174 ( l j ) .  



N. C.] FALL TERM, 1916. 

BREVARD MANUFACTURING COMPANY v. W. BENJAMIN & SONS. 

(Filed 20 September, 1916.) 

1. Lotteries-Gift Enterprises-Statutes. 
A trade enlargement or expansion scheme which selects "contestants" 

to boost business for merchants, giving them prizes to engage in the 
movement, and tickets or books, in accordance with purchases by cus- 
tomers they may influence, with intermediate votes for prizes or gifts, 
and at the termination of the movement certain votes for an ultimate 
prize or gift, is a gift enterprise coming within the intent of the statute. 
Revisal, sec. 3726. 

2. SamePol ice  Powers-Constitutional Lam. 
The regulation of lotteries or gift enterprises is within the police powers 

of the State, and Revisal, sec. 3726. is constitutional and valid. 

3. Bills and Notes-Illegal Consideration-Lotteries-Gift Enterprises- 
Statutes-Actions. 

Kotes given in pursuance of a contract prohibited by Revisal, see. 3726, 
are for an illegal consideration, and collection thereof is not enforceable 
in our courts. 

CLARK, C. J., dissenting. 

CIVIL ACTIOK tried before Whedbee, J., at July Special Term, 1916, 
of EDGECOMBE, upon ippeal by the plaintiff of two causes from justice's 
court, which, by agreement, were consolidated and a single answer filed 
thereto. A jury was waived and trial by the court substituted. The 
court rendered judgment upon the admitted facts and evidence for 
defendants. The plaintiff appealed. 

A. W. MacSair for plaintiff. 
James X .  Norfleet for defendant. 

BROWN, J. This action is brought to recover on certain notes exe- 
cuted by defendants to plaintiff. The defendants plead illegality of con- 
sideration in that said notes were given for the sole purpose of carrying 
out a certain agreement entered into between plaintiff and defendants, 
which is called the plaintiff's "Trade Expansion Campaign." 

The defendants aver that the said scheme is in fact a lottery or ( 54 ) 
gift enterprise in violation of section 3786, Revisal, as follows: 
(( I f  any person shall open, set on foot, carry on, promote, make or dram, 
publicly or privately, a lottery, by whatever name, style, or title the 
same may be denominated or known; or if any person, by such way 
and means, expose or set to sale any house or houses, real estate, or any 
goods or chattels, cash, or written evidence of debt, or certificates of 
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claims, or anything of value whatsoever, every person so offending shall 
be guilty of a misdemeanor, and be fined not exceeding $2,000, or im- 
prisoned not exceeding six months, or both, in the discretion of the 
court. Any person who engages in disposing of any species of property 
whatsoever, money or evidences of debt, or in any manner distributes 
gifts or prizes upon the tickets or certificates sold for that purpose, shall 
be held liable to prosecution under this section." 

The facts appear to be undisputed, and are substantially these: The 
plaintiffs reside in  Iowa and are engaged in a business claimed by them 
to be a copyrighted advertising scheme, and called a "Trade Extension 
Campaign." The defendants are merchants engaged in business in 
Tarboro, N. C. The defendants' business was estimated at  $30,000 per 
annum, and plaintiffs by their plan agreed to increase this business 20 
per cent upon the defendants executing the contract set out in record 
and making their negotiable notes in the aggregate of $340, and in case 
of partial failure in securing said increase there was to be proportionate 
rebate on amount of notes. 

The defendants were to furnish plaintiffs with the names of one 
hundred and fifty women, who were to be known thereafter as contest- 
ants for the prizes offered and later described. The plaintiffs were to 
notify contestants of their appointment, and the first sixty accepting 
were to be rewarded with the gift of a "Queen Esther Spoon." Each 
of the one hundred and fifty mere to be given a white coupon free to the 
value of $10 ordinary coupons. Each of the one hundred and fifty in 
return was expected to drum up trade among their friends and acquaint- 
ances to purchase from defendants, and such purchaser either for cash 
or payment on account would be given certain tickets, which varied 
with amount of cash paid. These tickets were delivered to favored con- 
testant olr deposited to her credit by purchaser. There were also red 
tickets for special sales which had an extra ~ ~ a l u e .  There mere coupon 
books each of value of $5 which could be bought for cash, and amount 
paid for said books was placed to credit of purchaser, to be traded then 
or later at his convenience, but the coupons in said book could be voted 
at  any contest by the woman contestant to whom same was delivered. 
Also there was a card of value of $2.50 to be punched on margin, which, 
in  addition, was worth $1 to holder for the purchase of any article enu- 

merated on back of same by paying the difference between such 
( 55 ) value and list price, which ran from 3 cents to $1.55. A book of 

instructions was also sent by plaintiffs, which contained the rules 
of contest. 

This '(Trade Extension Campaign" was to extend over a period of six 
months. On Wednesday of each week a piece of silver was given the 
contestant having the largest number of coupons deposited, and such 
tickets could be voted in no further weekly contest, and as to them were 
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worthless. Once a month a watch was delivered to the contestant having 
the largest number of coupons deposited, and all tickets so deposited 
were worthless at  any subsequent monthly drawing. At the end of six 
months the contestant having the largest number of coupons deposited 
for the entire campaign received the grand prize of the Grafanola; 
then the campaign was closed, and all coupons were worthless in the 
hands of all except the fortunate winners at the weekly, monthly, and 
final contests. This is a concise statement of the scheme as disclosed 
bv the evidence. 

The defendants made the notes and executed the contract and received 
the various articles to be offered as prizes described in contract. 

Awaiting the coming of plaintiff's representative, who was to open 
the campaign, the prizes were displayed in defendants' show windows, 
when they were advised by the county solicitor if they went forward 
with this plan they would be indicted for conducting a lottery. Defend- 
ants at once advised plaintiff of the situation, and offered to return 
prizes and cancel contract, which offer they have kept good to date, 
but plaintiff refused to accept offer, and demanded that contract be 
carried out. 

His  Honor held upon all the evidence that the scheme came within 
the purview of section 3726 of the Revisal as a gift enterprise, that the 
consideration for the notes was illegal, and that plaintiff cannot recover. 

I t  is immaterial whether this scheme to enlarge defendants' business 
is a lottery or a gift enterprise, as both are prohibited by the law. We 
concur with the judge that the scheme falls under the denunciation of 
the statute, and, therefore, the consideration for the notes is illegal, and 
plaintiff cannot recover. 

Schemes of this character are so numerous that it would tax the 
ingenuity of man to define with accuracy and to draw the line clearly 
between those which are devised to evade the laws made for the protec- 
tion of an unwary public and those which are bona fide and harmless 
methods of advertising a legitimate business. 

That legislation of this character is well within the police power of 
the State is too well settled to need discussion. Rast v. VanDemon, 
240 U.  S., 342; Tanner v. Lit t le ,  240 U. S., 369. 

The plaintiff has sought for the protection of its scheme the sanctuary 
to which most such enterprises flee when their legality is assailed, 
viz., that it is an innocent and harmless method of advertising ( 56 ) 
legitimate business. We think it is much more. The language 
of the Supreme Court of the United States aptly draws the distinction 
and is peculiarly applicable to this case. 

Mr. Justice McKennn in the R a ~ t  case, supra, says: "Advertising is 
merely identification and description, apprising of quality and place. 
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I t  has no other object than to draw attention to the article to be sold, 
and the acauisition of the article to be sold constitutes the onlv induce- 
ment to its purchase. The matter is simple, single in its purpose and 
motive, and its consequences are well defined, there being nothing ulte- 
rior. I t  is the wractice of old and familiar transactions. and has suf- 
ficed for their success. The schemes of complainants have no such 
directness and effect. They rely upon something else than the article 
sold. They tempt by a promise of a value greater than that article, and 
apparently not represented in its price, and hence it may be thought thus, 
by an appeal to cupidity, to lure to improvidence. This may not be called 
in an exact sense a 'lottery,' may not be called 'gaming'; it may, how- 
ever, be considered as having the seduction of evil of such." 

The statute since its adoption, Code, sec. 1047, ha* been enlarged in 
its scope by the addition of the last paragraph, eridently intended to 
prohibit gift enterprises of any character. We think the plaintiff's so- 
called "Trade Expansion" plan comes within its terms. The courts in 
construing remedial statutes affecting lotteries, gift enterprises, or other 
schemes, by whatever name called, for disposing of goods and mer- 
chandise by unusual methods, will construe them with reference to the 
mischief intended to be redressed. 

The facts of this case bring i t  within the scope of the opinion in 
S. v. Lipkin, 169 N. C., 265, where this subject is fully discussed by 
Justice Walker. 

I t  appears to us to be one of those schemes "by which persons are 
induced to buy what they do not want in the hope or expectation or 
upon the hazard of getting something else as a gratuity which it might 
turn out they did want, but the exact character of which they do not 
at the time know." Commonwealth v. Emerson, 165 Mass., 146; Wins- 
ton v. Reeson, 135 N.  C., 281. 

This last case seems to be relied upon by plaintiffs to support their 
contention, but we fail to see the relevancy. The only question pre- 
sented in that case was the power of the city of Winston to tax dealers 
in trading stamps, and it was held that they did not come within the 
provision of an ordinance taxing gift enterprises. 

Under the trading stamp scheme there was no lot or chance. Each 
stamp had a value, and could be traded off for articles of many kinds. 
Here there are weekly, monthly, and final drawings, and only a limited 

number could win, and howe~er  strenuous the labors of the losers, 
( 57 ) they received nothing and their tickets were worthless. Hardly 

any scheme could be devised to stir up more strife and ill-feeling - 
in a small community. 

The judgment of the Superior Court is - 
Affirmed. 
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CLARK, C. J., dissenting: The scheme presented by this appeal is 
almost identical with the well known method heretofore adopted by 
many newspapers of the State in  order to increase their circulation, 
and without objection up to this time from any source. I t  would seem 
that the plan is neither a lottery nor a gift enterprise. The mere fact 
that merchandise is to be given away, or disposed of upon certain condi- 
tions, does not make i t  either a lottery or a gift enterprise within the 
purview of the statute. The courts have laid down the rule that to make 
a lottery there must be an element of chance, in winning a greater prize 
or of m-inning nothing and losing the purchase price of the chance. Also, 
that there must be a consideration paid for the chance to participate in 
the distribution of the prizes. S. v. Lz~msden, 89 N. C., 572; Winston 
v. Beeson, 135 N. C.. 271. 

Here there is no element of chance, nor is there any fee charged for 
participating in the contest. The prizes are awarded according to the 
number of votes cast. There is no drawing, no throwing of lots, nor 
any distribution of prizes, "which human reason, foresight, sagacity, 
or design cannot enable any one to know or determine until same has 
been accomplished." People v. Elliott, 2 L. R. A, 403. The awards 
are to be made solely by the number of votes cast for the several con- 
testants. The one who works hardest and sends the largest volume of 
business to the denfendant's store will certainly win the urize. I t  is 
merely a question of the hardest work, the exercise of the greatest influ- 
ence, and the possession of the largest degree of skill. 

When the contest is determined by skill, energy, and jud,ment there 
is no lottery, even though an entrance fee is charged the contestants. 
25 Cyc., 1635; 19  A. and E., 589. This distribution is dependent entireIy 
on effort and judgment. Chance is completely eliminated and no con- 
sideration is charged either directly or indirectly to any one. The man- 
ner of distributing the prizes to the more popular contestants is like a 
public election, and no more a lottery than such elections, whose results, 
often uncertain, are not lotteries in the legal sense of that word. I f  this 
is a lottery, then every election is a lottery wherever there are two or 
more candidates. 

I n  8. v. Lipkin, 169 N. C., 265, the proposition m s  entirely different 
from this. I n  that case there was an element of chance, the award 
being thereby determined and a consideration had to be paid. 

I t  is also urged that this is a gift enterprise denounced by the ( 58 ) 
statute. A gift enterprise is defined by the decisions as a scheme 
for the division of certain articles of property determined by chance 
among those who take shares in the scheme. Winsfon v. Beeson, supra. 
There is nothing in this scheme that savors of a gift enterprise. The 
fact that coupons, pamphlets, and the like are used for the purpose of 
the campaign does not conclusively establish that this is a lottery or a 
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g i f t  enterprise. I t  is  a proposition f o r  the  extension of t h e  business of 
t h e  plaintiff by  the  methods proposed which do not constitute either 
a g i f t  enterprise  o r  a lottery, fo r  the reason already stated, t h a t  there  is 
n o  element of chance and t h a t  n o  consideration is paid f o r  the oppor- 
t u n i t y  t o  part ic ipate  i n  the  distribution of the  prizes. T h e  result is 
obtained s imply b y  a n  election, t h e  p a r t y  get t ing t h e  most votes receiving 
t h e  prizes according to the  schedule set out. T h e  consideration t o  t h e  
plaintiff, a s  i n  the  almost identical method used i n  the famil iar  news- 
paper  contests, is the enlargement of i t s  business b y  the  advertisement 
obtained a n d  t h e  interest aroused by t h e  election contest. It i s  s imply 
t h e  appl icat ion of election methods to  business. There  i s  n o  chance, and  
n o  g i f t  enterprise, unless the o rd inary  election contest f o r  office c a n  
come under  one of those heads. 

Cited: Basnight v. 

M. C. COBB v. T H E  

Mfg.  Co., 174 N.C. 207 (cc). 

ATLANTIC COAST LINE RAILROAD COMPAiVP 
AND TOISNOT TOWNSHIP ROAD COMMITTEE. 

(Filed 20 September, 1916.) 

1. Municipal Corporations - Public Roads - Relocation -Discretionary 
Powers-Private Use--Courts-Jurisdiction. 

Where in a n  action against a railroad company and a township road 
committee there are  allegations and affidavits that  the defendant com- 
mittee a re  about to change the location of a public road running in front 
of plaintiff's lands to the rear thereof, taking about an acre of plaintiff's 
land, not for the public good, but for the sole advantage of the railroad 
company in again commencing to use a rock quarry which i t  had there- 
tofore used, a judicial question is raised, cognizable by our courts, whether 
the power sought to be exercised is for the public benefit or solely to  
advance private interests. 

2. Same-Injunction. 
Where the relocation of a public road by a township road committee 

is made for the public benefit in the honest exercise of their discretionary 
powers. they will not be interfered with by the courts solelg because 
there are  some incidental advantages to be gained by a n  adjoining prop- 
erty owner. 

3. Same-Serious Questions-Issues. 
Where a n  injunction is sought against a township road committee and 

a railroad company, and the pleadings and affidavits raise the question as  
to whether the relocation of a public road running in front of plaintiff's 
lands was for the sole benefit of the railroad company, and not the public, 
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serious issues are raised, and a restraining order, theretofore granted, 
should be continued to the hearing of the case upon its merits. The prin- 
ciple that the courts will not enjoin the operation of industrial and other 
enterprises which aid in the development of the country has no application 
to the facts of this case. 

4. Constitutional Lajv-Condemnation-Public Use-Compensation. 
Under our State Constitution private property can only be taken by 

condemnation for a public use, and upon just compensation. 

Continued blasting of stone in a rock quarry which nnlawfully inrades 
the property rights of an adjoining owner is a continuous trespass, and 
may be enjoined without allegation of insolvency. Revisal, see. 807. 

6. Injunction-Blasting-Continuous Trespass. 
Where there is allegation that the defendant had theretofore operated 

a rock quarry near plaintiff's dwelling to the invasion of his property 
rights by continually blasting rock which was thrown in all directions 
onto plaintiff's lands, dwelling, and outhouses, endangering the life of 
his family and impairing the ~ a l u e  of his property, and that the defend- 
ant was about to resume such operations; and the defendant admits it 
is about to resume operations, but denies that it will injure the plaintiff: 
Held, a restraining order should be continued to the hearing of the case 
upon its merits. 

APPLICATIOK for injunction, heard a t  chambers, 21  April, 1916, ( 59 ) 
by Devin, J. From WILSOK. 

This  i s  an  action to restrain the defendants, the St lant ic  Coast Line 
Railroad Company and the Toisnot Township Road Committee, from 
entering upon the land of the plaintiff and changing a public road, and 
from committing other trespasses thereon. 

The plaintiff alleges, i n  substance, that  he  omlns a tract of land in  
Toisnot Township, Wilson County, lying on a public road from E lm 
City to Sharpsburg, and adjoining a quarry of the defendant the Atlan- 
tic Coast Line Railroad Company and others; that  the two defendants, 
unlawfully and without the consent of plaintiff, are about to change 
said road, which runs  in  front  of plaintiff's residence, and locate the 
same in the rear of same, and in doing so take about an  acre of plain- 
tiff's lands; that  there is absolutely no public necessity for a change in 
said roadway, and no public demand therefor; that  it will not shorten 
travel; tha t  no one lives upon said roadway; and the sole purpose of 
changing the said roadway is  a scheme on the pa r t  of the Atlantic Coast 
Line Railroad Company, by and with the consent of the Toisnot 
Township Road Committee, to unlawfully take possession of the  ( 60 ) 
plaintiff's lands, to  destroy the old roadway without the authority 
of law, and to close the same u p ;  tha t  the defendant the Atlantic Coast 
Line Railroad Company owns a quarry immediately adjoining plaintiff; 
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that some few years ago it was engaged in blasting rock in the quarry, 
and while so doing contiimally trespassed upon plaintiff by throwing 
rock, stone, and debris upon his premises, endangering plaintiff's life 
and the lives of his family, employees, tenants, and stock; that the At- 
lantic Coast Line is about to reengage in blasting in this quarry, and that 
it will do so in the same manner as previously, and will again invade 
plaintiff's home and premises, and continually and continuously throw 
and hurl rock, stone, and debris upon the same, as i t  previously did, if 
not restrained by the courts. 

The defendants filed answers in which all the material allegations of - 
the complaint are denied. 
h temporary restraining order was issued, and on the return day 

the plaintiff offered evidence tending to prove all the allegations of his 
complaint, and the defendants offered evidence to the contrary. 

The temporary restraining order was continued to the final hearing, 
and the defendants excepted and appealed. 

H.  G. Connor, Jr., for plaintiff. 
F.  X. Spruil l  for defendants. 

ALLEX, J. We concur in the positions taken by the learned counsel 
for the defendants, that the courts will not ordinarily interfere by in- 
junction with the operation of industrial and other enterprises which 
aid in the developnlent of the country, nor  ill they attempt to restrain 
the free exercise of discretion vested in public officers, 15-hen used for 
the benefit of the public. But these questions are not now before us. 

The allegations of the plaintiff are that the members of the road 
committee are not using the powers vested in them for the public good, 
and that, on the contrary, they and their codefendant h a ~ e  entered into 
an arrangement to destroy the public road running in front of the 
plaintiff's house and to open a new road in the rear of the house and 
over the land of the plaintiff solely for the benefit of the defendant 
railroad, and to enable it to run an enterprise of its own more success- 
fully; and if these allegations are true, the road committee is exceeding 
its powers and the taking of the plaintiff's land u-ould be for a private, 
not a public use, and illegal. 

There is no power under the Constitution to take private property 
except for a public use, and then only upon just compensation (Dargan 
v. R. R., 113 N. C., 598)) and whether the power is being exercised for 

the public benefit or solely to advance private interests is a judi- 
( 6 1  ) cial question of mhich the courts may take cognizance. 4 Xc- 

Quillin Munic. Corp , p. 3092 ; 10 R. C. L., 30: Xtrafford v. 
Greensboro, 124 N. C., 133; Edzuards v. Cornrs., 170 N. C., 451. 
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The author says in Ruling Case Law: "The question whether the 
constitutional provisions against taking private property for private 
use have been violated is, like all constitutional questions, ultimately 
for the courts; and if a court can clearly see that a particular under- 
taking, which i t  is proposed to clothe with the pox7er of eminent domain, 
has no real and substantial relation to the public use, i t  is the duty of 
the court to intervene." And the Court, in  Stratford v. Gr-eensboro, 
said: "But whether the use of the property which the delegated legis- 
lative authority has declared to be a public use be such a use, or would 
sustain the authorities in taking, against the will of the owner, his 
property, is a judicial question." 

The Stratford case is clearly recognized as authority in Edwards v. 
Comrs., supra, as applied to a case where it appears that the measure 
complained of is "in promotion of a personal and private scheme, and 
not in furtherance of the public interests." 

We hare, then, on this branch of the case, a judicial question raised 
by the pleadings, and supported by evidence at the hearing, and the 
material facts alleged, upon which it rests, are denied in the answers 
of the defendants. 

This raises serious issues of fact, supported by evidence; and in such 
case, and when the main purpose of the action is to obtain a permanent 
injunction, the rule is to continue the restraining order to the final 
hearing. Tise v. Whitall-er, 144 N.  C., 510; Xtancill v. Joyner, 159 
N.  C., 189; Little v. Efird, 170 N. C., 189. 

I f ,  however, i t  should hereafter be made to appear that the use is 
for the benefit of the public, the courts would not interfere on account 
of incidental advantage to the railroad, nor because the course followed 
by the commissioners in the honest exercise of their judgment and dis- 
c~et ion might be less convenient or might not be the best. 

As was said in  Edwards v. Gomrs., wpm, these officers "are not to be 
controlled by a vote of the localities affected, either informal or other- 
wise, and, whenever it is shown that they have officially dealt with ques- 
tions lawfully submitted to their judgment, their action may not be 
controlled nor interfered with by the courts, unless it is established that 
there has been a gross and manifest abuse of their discretion or it is 
clearly made to appear that they have acted, not for the public interest, 
but in promotion of personal or private ends. Supervisors v. Gomrs., 
169 X.  C., 548; 86 S. E., 520; Comrs. v. Comrs., 165  N. C., 632; iVezoton 
v. Xchool Committee, 156 N. C., 116;  Brodnax v. Groom, 64 N.  C., 244." 

The plaintiff also asks for injunctive relief against the defendant rail- 
road, not to restrain i t  from operating its quarry, but to prevent 
i t  from so using the quarry that it will throw rocks on the land ( 62 ) 
of the plaintiff. 

105 
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H e  alleges that the defendant has heretofore used the quarry, and 
while doing so i t  continually trespassed on the premises of the plaintiff; 
that in its use rook were thrown in  all directions, and that almost daily 
large quantities of rock were thrown on the land of the plaintiff, striking 
the plaintiff's residence and outhouses, and endangering the life of mem- 
bers of his family, and impairing the value of his property, and that 
the defendant intends to renew the operations as heretofore. 

The defendant railroad denies that i t  has or will do any injury to the 
plaintiff, but admits that i t  is about to renew the operation of the quarry. 

This raises an issue for a jury, and as a continuous trespass may be 
restrained, and without an allegation of insolvency (Rev., see. 807), 
his Honor properly continued the order, restraining the defendant from 
causing rock, etc., to be thrown on the land of the plaintiff, until the 
hearing. 

I f  the defendant is doing no injury to the plaintiff, as i t  claims, the 
order is no restraint upon its rights; and if it will continuously throw 
rock on the land of the plaintiff, i t  ought to be restrained. 

I n  our opinion, the restraining order was properly continued to the 
final hearing. 

Affirmed. 

Cited: Cobb v.  R. R., 175 N.C. 131 (S. c. 5 p ) ;  S. v. Scott, 182 K.C. 
851 (Ic, 3c) ; Peters v. Highway Corn., 184 N.C. 33 (2c) ; Xinsland v. 
Kinsland, 188 N.C. 811 (5cc) ; Tobacco Growers Asso. v. Harvey & Sort, 
189 N.C. 498 (3d) ; Newton v. Highway Corn., 192 N.C. 63 (2j) ; R. R. 
v. Transit Co., 195 N.C. 305 (5cc) ; Coach Co. v. Griflin, 196 N.C. 560 
(3c) ; Reed v. Highway Com., 209 N.C. 653 (2c) ; Young v. Pittman, 
224 X.C. 176 (5c) ; Clinton v. Ross, 286 N.C. 689 (5c) ; Nmh v. Tar- 
boro, 227 N.C. 286 (Ic).  

LEWIS T. PERRY, EXECUTOR, v. ROSE E. PERRY ET AL. 

(Filed 20 September, 1916.) 

1. Removal of Causes-Transfer of Causes-Executors and Administrators 
-Settlement of Estate-Executor's Petition. 

An executor having qualified in the county where his testator died 
domiciled, properly filed his petition therein to have the facts found and 
the law applied relatire to a bequest given him by the testator, and which 
is contested by some of the heirs at lam, to the end that his executorship 
may be terminated and that he may be discharged from its duties: Held, 
the court may not order the action removed to another county as a matter 
of law. 

106 
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2. Removal of Causes-Transfer of Causes-Convenience-Discretionary 
Powers-Appeal and Error-Statutes. 

The discretionary power conferred on the trial judge to remove a cause 
to another county, "for the convenience of witnesses and to promote 
justice," is not reviewable on appeal in the Supreme Court. Revisal, see. 
525 ( 2 ) .  

APPEAL by defendants from Cooke, J., at July Term, 1916, of 
WARREN. 

J. H. Kerr and Winston & Matthews for plainf ig.  ( 63 
Gillam & Davenporl, Pruden & Pruden, and JVurray Allefi for 

defendants. 

CLARK, C. J. This is an appeal from a refusal to remove the cause 
to another county. Mark V. Perry died domiciled in Warren, and the 
plaintiff qualified as executor in that county and administered the estate. 
H e  has filed his petition as provided, Revisal, 150, in the Superior Court 
of Warren, against the legatees, devisees, heirs and next of kin, asking 
for an account and settlement of the estate committed to his charge. 
He  alleges as a reason for doing so that, at  the instance of the deceased 
and promises to recompense him, he abandoned his home in Bertie 
County and went to live with the deceased, who was his uncle, in War- 
ren County; that in recognition of said obligation the deceased made 
a will i n  which he devised and bequeathed to the plaintiff a storehouse 
and lot and certain personal property in Raleigh; that subsequently 
his testator sold said property, receiving therefor $33,000 in  North 
Carolina State bonds, which he put in a box in  the bank, ~ i v i n g  the 
key to the plaintiff, telling him to take the said bonds in lieu of the 
legacy which had been thus adeemed; that since the death of the testator 
a large number of de~cisees and legatees named in the will have agreed 
that the plaintiff should retain the sum of $16,500 in lieu of said bonds; 
that the plaintiff is anxious to close up his final account and be dis- 
charged, but owing to the opposition to this settlement by a few of the 
legatees and devisees named in  the will, he is unable to make a final 
account and settlement and procure his final discharge till this matter 
is adjusted; that he has now in  hand $29,000 of said bonds, which he 
is ready to convert into cash; that ha has been notified by some of the 
legatees that they demand that the entire balance in his hands be dis- 
tributed without reserving any part for himself either under the action 
of his testator in  delivering the bonds to him as above set out, or in 
accordance with the agreement of all the other legatees and devisees 
agreeing to his retention of $16,500. The plaintiff asks that the above 
matter be adjudicated, the facts found, and the law applied, to the end 
that he may have his final account approved, and be discharged. 
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T h i s  action might  have been brought  b y  a legatee, devisee, heir  a t  l a w  
o r  next  of kin, under  Revisal, 129 or  144, o r  by  a n y  creditor under  104. 
I n  al l  these cases t h e  action can  be brought  ei ther  i n  term or before the  
clerk, b u t  i n  the  county where t h e  administrat ion is  taken o u t ;  which 
is true, also, a s  to  th i s  action. 

T h e  action has  been brought i n  t h e  proper  county, and i n  the proper 
manner ,  a n d  the  judge did not e r r  i n  refusing to remove i t  a s  a mat te r  
of law. T h e  motion to remove '(for t h e  convenience of witnesses a n d  t o  

promote the  ends of justice," Revisal, 425 (2) ,  rested i n  the  dis- 
( 6 4  ) cretion of the  judge, and  is  no t  reviewable. Eames v. Armstrong, 

1 3 6  N. C., 392. Indeed, a s  t h e  final settlement of the  estate mus t  
depend largely upon  t h e  account a n d  t h e  vouchers filed i n  t h e  Superior  
Cour t  of Warren,  t h a t  i s  no t  only t h e  legal f o r u m  i n  which t h e  cause 
should be tried, but  the  most convenient. 

Affirmed. 

Cited: Curlee v. Bank, 187  N.C. 125  (2c)  ; Nontford v. Simmons, 
1 9 3  N.C. 325 ( l c )  ; Power CO. v. EZutz, 196  N.C. 359 (ace) ; Rose v. 
Patterson, 218 X.C. 214 ( I d )  ; Indemnify Co. v. Hood, Comrs., 225 
N.C. 362 (2cc). 

GEORGE M. FLOYD AR'D G. K. GRL4NTHAM, TRCSTEE IK BANKRUPTCY, 
v. J. G. LAYTON AND G. M. FLOYD COMPANY. 

(Filed 20 September, 1916.) 

1. Corporations-Bankruptcy-Embezzlement of Officer-Joinder-Parties 
-Causes of Action. 

Where a stockholder of a corporation has brought action against the 
president thereof to recover the value of his stock for his alleged em- 
bezzlement of the corporate assets, and joins the corporation therein 
for the purpose of appointing a receiver therefor, and the corporation 
thereafter has been adjudged a bankrupt under the Federal law, and a 
receiver appointed, the corporation has become only a nominal party, 
and i t  is not a misjoinder either of parties or causes of action, or objec- 
tionable, for the court, in its discretion, to permit the r e c e i ~ ~ e r  to  make 
himself a party plaintiff under the same allegation of embezzlement, to 
seek to recover the assets alleged to have been embezzled by the president 
to the extent of the capital stock of the corporation and for the benefit of 
all of its shareholders. 

2. Banktuptcy-Corporations-Officers-Embezz1ement-Dut.y of Trustee. 
It is the duty of a trustee in bankruptcy to collect all of the assets of 

the ban1:rupt corporation, whether due by contract or withheld by em- 
bezzlement of one of its officers. 
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5. Sanie-Funds Apportioned. 
Upon a recovery by the trustee of a bankrupt corporation of moneys 

embezzled by its officer, the bankruptcy court will, by proper decree, ap- 
portion the net proceeds among the creditors and stockholders. 

The trustee in bankruptcy of a corporation represents the stockholders 
in an action against its officer to recover funds embezzled by him, and 
objection by defendant that a judgment in favor of the stockholders would 
not be released by a discharge in bankruptc~ is not a good ground for 
demurrer. 

APPEAL from Lyon,  J., at February Term, 1916, of HARXETT. 

Cli ford  & Townsend for plaintiff. 
E. F. Y o u n g  and R. L. Godwin for defendant. 

CLARK, C. J. This action was begun 13 September, 1913, by ( 65 ) 
the plaintiff Floyd against the defendant Layton, president of the 
defendant Floyd Company, and said Floyd Company, alleging that said 
Layton had converted to his own use the entire assets of the company, 
which is consequently insolvent, asking for a recei~-er for said company 
to wind up its affairs and possession of its assets by said receiver, and 
for judgment against the defendant Layton for $1,000 loss sustained by 
the plaintiff in the destruction of his share in the capital stock. The 
George 31. Floyd Company Tyas thereafter adjudged bankrupt and 
George K. Grantham was appointed trustee in bankruptcy, who has 
qualified as such, and on his own motion has been made a party plaintiff 
in this action. I n  his complaint he reiterates the allegations of the com- 
plaint, already filed by his coplaintiff, that Layton has converted to his 
own use the assets of the company, and asks judgment for $6,000 to re- 
cover the full capital stock of the company. 

The defendant Layton demurs to the complaint of Grantham, trustee, 
on the ground that the court had no authority to permit said trustee to 
become a party to this action; that this action was begun by George 
M. Floyd, not as a cerditor, but as a stockholder of the defendant com- 
pany, and that the original plaintiff, George M. Floyd, is not a creditor 
of the defendant company and is seeking to recover, not against the 
bankrupt company, but against the defendant Layton individually, and 
that it is a misjoinder both of ~ a r t i e s  and of causes of action to join 
the receiaer of the company, who is suing to recover the whole amount 
of the capital stock, $6,000, and the original plaintiff, Floyd, who is 
suing to recover only the value of his stock against the defendant Layton. 

The defendant company, which has been adjudged a bankrupt, is only 
a nominal defendant, against whom neither plaintiff asks judgment. 
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I n  the original action in the complaint filed by Floyd he asked no judg- 
ment against the corporation, but merely to have a receiver appointed, 
which has become unnecessary by reason of the subsequent adjudication 
in bankruptcy. The complaint filed by George M. Floyd alleges the 
embezzlement of all the assets by Layton, the president of the company, 
and asks judgment against him for the value of his stock, $1,000, which 
has been made worthless. The complaint of the trustee in  bankruptcy, 
Grantham, who has been made party plaintiff by leave of the court, 
makes the same allegation that Layton has embezzled all the funds of 
the corporation, and asks for a judgment of $6,000 to recover all the 
capital of the company which has been thus destroyed by Layton. I t  is, 
therefore, the case of an action by one stockholder, which by leave of the 
court has been broadened into an action by him and all the other stock- 
holders as well (who could have been made additional parties, but who 

are now represented by the trustee in bankruptcy), for the same 
( 66 ) purpose, of holding Layton liable for converting to his own use 

all the assets of the corporation. This was within the discretion 
of the court, and there was no reason that another summons should be 
issued, and that two actions should be maintained for the same cause, 
i. e., the alleged embezzlement of the capital stock by the defendant 
Layton. 

The trustee, under the Bankrupt act, sees. 70 (4) and 70 (6)) is 
charged with the duty of collecting all the assets of the bankrupt, whether 
due by contract or withheld by the embezzlement thereof by one of its 
officers or others. 

There is no misjoinder of parties. I f  the corporation was a going 
concern, it might have brought this action; but, being under the control 
of the defendant Layton, it mould not do so, and was,made a nominal 
party defendant. The plaintiff Grantham having been appointed trus- 
tee in bankruptcy, represents the creditors and stockholders, and is 
therefore a proper party plaintiff to recover wasted assets. I t  was his 
duty to bring this action, which is an action of the same nature, and 
upon the identical allegation of the embezzlement by Layton of all the 
funds set out in the complaint in the pending action. I t  was very 
proper, to avoid multiplicity of actions, that said Grantham, trustee, 
should be joined in  the action already pending. I f  recovery is  had by 
the trustee, the bankrupt court will by proper decree apportion the net 
proceeds brought into that court by the trustee as a result of this action 
to the creditors and stockholders. The original plaintiff could not pro- 
ceed to'recover the assets for his sole benefit after the decree in  bank- 
ruptcy and the appointment of a trustee therein. 

The other stockholders could have been made additional parties plain- 
tiff, and, of course, so could the trustee in bankruptcy, who represents 
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t h e  stockholders a s  well a s  creditors. T h e  objection t h a t  the  jud,ment 
in f a v o r  of t h e  stockholders against Layton  f o r  embezzlement would not 
b e  released by  a discharge i n  bankruptcy  is not  a ground of demurrer  
f o r  Layton.  Indeed, if the  t rustee recovers such judgment, it is  n o  
m o r e  released by  such discharge t h a n  i f  recovered by  the  stockholders 
themselves. 

Affirmed. 

(Filed 20 September, 1916.) 

1. Mortgages-Release of Lien-Deeds and  Conveyances-Fraud-Evi- 
dence. 

A release by deed or otherwise by the mortgagee of his lien upon lands 
sold by his mortgagor to another does not furnish any evidence per se 
that  he participated in the fraudulent representations of his mortgagor in 
procuring the sale, or in such representations made by his own attorney 
acting independently of him. 

2. Appeal a n d  Error-Instructions-Record. 
Where the charge of the lower court is not set out in the record, i t  is , 

considered on appeal as  having been a correct exposition of the lam. 

3. Deeds a n d  Conveyances-Fraud-False Representations-Evidence- 
Values. 

Where a deed is sought to be impeached on the ground that  it had been 
procured by false and fraudulent representations made to the purchaser 
of the land, that  i t  had been sold to another party a t  a profit, and that the 
purchaser would immediately make a profit from the transaction, evidence 
that  a n  unaccepted bid had theretofore been made a t  a much less sum a t  
a foreclosure sale under a mortgage is not material, and its exclusion by 
the trial court is not erroneous. 

4. Deeds and Conveyances-Fraud-Burden of Proof-Correction. 
Where a deed is sought to be set aside for fraud in its procurement, 

the burden of proof is not on the plaintiff to show the fraud by clear, 
strong, and convincing proof, as  where a deed is sought to be corrected or 
reformed, but only by the preponderance of the evidence. 

5. Deeds and  Conveyances-Contracts-Pleadings-Statute of Fkauds. 
Where the plaintiff alleges that  the defendant induced him to purchase 

a tract of land for $5,500 by false and fraudulent representations that he 
had sold i t  to another for $7,000, and would repay him $6,100 in this deal, 
and that  he is able, ready, and milling to comply with his contract to 
convey the land upon receiving the purchase price of $6,100 agreed upon, 
and demands a recovery thereof: Held, the action is upon the contract 
to convey the land, and not for the profits thereof, and the contract is 
governed by the statute of ffrauds, recluiriilg that the contract he in writing, 
etc. Brown u. Hobbs, 147 N. C., 73, cited and distinguished. 
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CIVIL ACTION tried before Devin, J., and a jury, at Xo~yember Term, 
1915, of HARKETT. 

The plaintiff declared on two causes of action, in  the first of which 
he alleged that he was induced to buy certain land in Columbus County 
by the false and fraudulent representations of the defendants R. B. 
Lennon, W. F. Smith Company, and Hiram Baggett, for the price of 
$5,500, on which he paid $1,500, and for the balance of $4,000 gave 
his two notes, each for $2,000, secured by mortgages; and, in the second, 
he alleged that Hiram Baggett, for himself and his codefendants, had 

agreed to buy the land from plaintiff, or take it off his hands, at  
( 68 ) $6,100, which would yield to plaintiff a profit of $600, as he, 

Hiram Baggett, had contracted to sell it to another at $7,000. 
The following portions of the testimony and record will sufficiently 

show the nature of the contentions and matters in controversy. 
Plaintiff testified in his own behalf: ('In the latter part  of the year 

1912 I had sold my farm and moved to Lillington. I was interested in 
buying some farm land. I saw an ad\-ertisement in the newspapers of 
some land in  Columbus County for sale by Mr. R. B. Lennon, who was 
then merchandising in the town of Lillington. I called to see him with 
reference to this land, and as a result of the conrersation we made an 
appointment and went to Columbus: County together and looked over 
the property. He  priced the property to me a t  $6,500. We spent two 
nights and one day at Evergreen investigating the property. Mr. Lennon 
was so closely associated with me that I did not make much inquiry from 
other people as to the property. I declined to buy the property at his 
price, but on our way back, while stopping over at Elrod, he agreed to 
reduce the price to $5,500, provided the W. F. Smith Company, of 
Fayetteville, who he said held a mortgage on this property and some 
other for $6,500, would consent to the sale and join with him in  the 
deed. I agreed to buy an option on the land at  the price of $5,500 for 
twelve months. We arrived in  Fayetteville after night, and early next 
morning Mr. Lennon called Mr. Smith, of the W. F. Smith Company, 
and asked him to come down to the station to meet us before the de- 
parture of our train for Lillington. Mr. Smith agreed that the sale a t  
$5,500 would be satisfactory to the W. F. Smith Company, provided 
the payments mere made to them, and that he mould stand by ~ ~ h a t e r e r  
trade Lennon made. Upon our return to Lillington, I drew an option 
on the property for twelre months and Mr. Lennon signed it. I paid 
him $11 for it. Later I wrote Mr. Lennon a note that I did not think 
I would take the property, and he might consider himself released from 
his option. Soon thereafter the defendant Hiram Baggett came to me 
and asked if I expected to take the Lennon property. I told him that 
I had not investigated the property sufficiently to buy it, and I would 
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- - - - -  

not buy it without further investigation. A few days afterwards I saw 
Mr. Baggett again, and he asked me a t  what price I had gotten an 
option on the Lennon property, and I told him at $5,500. H e  expressed 
great surprise, and said that he had taken an option from Lennon, also, 
but that his option was for $6,450. He asked if my option was recorded, 
and said that he had sent his for registration, but showed me a copy of 
it. Mr. Baggett said he was buying the land for another man, and had 
i t  sold for $7,000 ; that his man did not have the money to get." 

Q. "What proposition did N r .  Baggett make you with reference to 
buying the land and any disposition of the land thereafter 1'' 
Defendant objects. Overruled. Exception. 

A. "He told me that he would take the land, and there was an ( 69 ) 
agreement drawn up, but never signed. I drew up the agreement 
and came domntown to sign up, and did not &d him. I got up with 
him finally two or three times, but the agreement was never signed, and 
 hen we came to the day of trade with Lennon, Mr. Baggett said 1 might 
rely upon his word, and I did not think but what he was ready to take it 
at  once. I was to get $600 profit between my option and his price to me. 
I asked him if he was thoroughly satisfied with the value and with the 
title, and he said he mas; that the land was worth more than $7,000, 
and he was selling i t  for that price. I was not to pay any cash. The 
first payment of $1,500 was to be deferred one month to give time for 
the deal to be closed. About a month thereafter, to wit, on or about 
26 May, 1913, I met with R. B. Lennon, and Mr. W. I?. Smith of the 
W. F. Smith Company, and a Mr. Pond of said company, at  the office 
of Messrs. Baggett & Baggett, of which firm Hiram Baggett was a 
member, but who was not present at  that time, and a deed was prepared 
and executed by R. B. Lennon and wife and the W. F. Smith Company, 
conveying to me the land in question, and I thereupon executed and 
delivered my note for $1,500 due 1 July, 1913, payable to the W. F. 
Smith Company, which was secured by a mortgage on a house and lot 
in Lillington, and two bonds in the sum of $2,000 each, payable to W. F. 
Smith Company, one due 1 January, 1914, and the other due 1 January, 
1915, they being secured by a mortgage on the land in controversy. On 
that day Hiram Baggett told me that he would go to Columbus imme- 
diately and close up his deal, conveying the land to his purchaser *at 
$7,000. On the 27th of May I received a letter from said Baggett, dated 
Evergreen, 27 May, 1913, as follows: 

"'I tried to see you before I left home yesterday in regard to the 
property here. I think my party is going to fall donn on taking it. 
H e  says he don't think he will purchase a t  the price. I will let you 
know certainly when I get home. 'Respectfully, 

'H. BAGGETT.' 
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"Thereafter I received from said Baggett a letter, dated Hot Springs, 
Ark., on 6 June, 1913, as follows: 

" 'MR. H. H. POE, 
Lillington, N.  C. 

" 'DEAR SIR:-My parties have refused to take the Lennon land. I 
did not receive this notice until I got here yesterday. I thought it my 
duty to inform you, so you, could dispose of i t  to the other parties. I 
hope you can do as you said-get more out of i t  than my option was for. 
My option was good until the 15th, but I release any claim on the land 
by reason of the option. 'Respectfully, 

'H. BAGGETT.' 

( 70 ) "The reference i n  said letter to a conversation of mine in which 
it was suggested that I had said that I could get more out of it 

than this option was a conversation that I had with him immediately 
after we had closed our contract, in which I told him that R. B. Lennon 
told me not to sell at  the price at  which Baggett had agreed to take it off 
my hands, for I could get more from another party. This conversation 
I had related to Baggett, and told him that he might investigate. 

"After Mr. Baggett's return from Hot  Springs I approached him 
about the matter, and asked him what was the trouble, and he said that 
his man had fallen down on getting the money. I asked him to give 
me the man's address, and he said he would turn over his correspondence. 
H e  said that he could not find it right then, but tvould look it up. I 
asked him to give me the man's name and address, and he replied that 
he would get up the correspondence, and put me off that way. 

('Prior to the sale R. B. Lennon told me the two houses in E~~ergreen 
would rent for $8 or $10 per month; but upon investigation after the 
purchase, I found they were renting for $3 or $4 per month. I do not 
consider the land was worth exceeding $2,500 at the date of my purchase. 

"I paid to the W. F. Smith Company, through their attorneys, Bag- 
gett & Baggett, my note for $1,500 in  installments as follows: $400 on 23 
July, 1913; $170 on 13 August, 1913; $956.79 on 11 September, 1913." 

There was other evidence on the part of the plaintiff tending to show 
the value of the lands in question as from $3,360 to $3,798 at the time 
of the conveyance to the plaintiff. 

The option of R. B. Lennon to Hiram Baggett mas introduced in 
evidence, showing that i t  was registered 26 May, 1913, and that i t  
expired on 15 June, 1913. 

At  the conclusion of the plaintiff's evidence there was motion on the 
part of W. F. Smith Company for judgment of nonsuit. Motion allowed, 
and plaintiff excepted. 
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The defendants Lennon and Baggett offered testimony tending to con- 
tradict the material testimony of the plaintiff and to show that the land 
was worth from $5,500 to $7,000 a t  the time of the sale, and the defend- 
ant Baggett testified, in explanation of his option not being registered 
a t  the time he told Poe that i t  had been sent on for registration, that 
he had sent the same down for registration, but that it was held in the 
office for payment of fees until the 26th of May, when, the fees having 
been paid, it was actually registered. 

Defendant Baggett denied that he had agreed to buy the land for 
$6,100 or at  any other price, or that he had sold the land at  $7,000, 
saying that he did tell Poe that he had a prospective purchaser for the 
land, and that he thought he could sell i t  to him at $7,000. Mr. Baggett 
further testified that he asked Mr. Poe, in the event he purchased 
the land, if he would be willing to extend the time of the option ( 71 ) 
which Lennon had given to Baggett. Poe declined to do this, but 
said he would give Baggett one-half of all he could sell the land for 
above $6,500. 

The plaintiff offered to prove that the land had been sold at  public 
auction by the W. F. Smith Company, under its mortgage from Poe, 
in  February, 1914, and that the highest bid was $1,800. This was after 
the suit involving the title to the property had been commenced, and 
the offer was made on the cross-examination of defendant's witnesses, 
after the motion of W. F. Smith Company for a nonsuit had been sus- 
tained. This evidence was excluded by the court, and plaintiff excepted. 

At the conclusion of the plaintiff's evidence defendant Hiram Eag- 
gett mored for a nonsuit as to himself, upon the plaintiff's second cause 
of action, as set forth in his supplementary complaint. His  Honor stated 
a t  the time that he would reserve his ruling upon this motion, and, at  the 
conclusion of all the evidence, the motion was renewed and the court sus- 
tained it, on the ground that the alleged contract on the part of the 
defendant Hiram Baggett, to take the land off the plaintiff's hands at 
$6,100, or at  a profit of $600 to the plaintiff, was not in writing, and 
could not, therefore, be enforced, to which ruling of his Honor plaintiff 
excepted. 

The jury returned a verdict as follows upon the issues submitted by 
the court : 

1. Did the defendant Hiram Baggett, by means of false and fraudu- 
lent representations, procure the plaintiff to purchase the lands as 
described in the complaint? Answer : "Xo." 

2. Did the defendant R. B. Lennon, by means of false and fraudulent 
representations, procure the plaintiff to purchase the lands as described 
in  the complaint? Answer: "NO." 

3. I f  so, what damages, if any, has plaintiff sustained by reason 
thereof? (Not answered.) 

115 
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E. F. Y o u n g ,  CZifFord & Townsend,  and B. C. Beckwith for plaintiff.: 
Sinclair  & D y e  and R a y  for defendant Lennon. 
E. G. Davis for Emith Company.  
Charles Ross for Baggett.  

WALKER, J., after stating the case: The nonsuit as to the W. I?. 
Smith Company was properly allowed. I t  held a mortgage 011 the land, 
and in order that plaintiff might acquire a good and unencumbered title 
to the land from Lennon it was necessary that the Smith Company 
should either release its security, or lien upon it, or join in  the convey- 
ance; but we can see nothing in  the record which tends to coiinect it with 

any fraudulent transaction in connection with the matter. The 
( 72 ) Smith Company merely agreed to the sale and conveyance to plain- 

tiff subject to their prior lien, and received the first payment of 
$1,500, in reduction thereof; but there is no evidence to show that they 
knew of any representations by Lennon or Baggett, false or otherwise, 
and the jury have found that there were none. If Lennon and Baggett 
committed no fraud, how can it be said that the Smith Company did? I f  
Baggett was the attorney of the Smith Company (as contended by 
plaintiff), and anything he said or did to the injury of the plaintiff 
is to be imputed to that company, as his principal, the jury having 
acquitted him of all wrong, it follows, of course, that there is nothing 
to impute to the company. The jury have simply found the facts upon 
disputed testimony in favor of the defendants. But we find no evidence 
in the record upon which the Smith Company can be made liable to the 
plaintiff' for any false or fraudulent representations if such had been 
made by Lennon or Baggett. 

As to the defendants Baggett and Lennon, the verdict is, upon con- 
flicting evidence, that the allegatioi~s of the plaintiff as to false and 
fraudulent representations are not true, and, as to this featwe of the 
case, the plaintiffs have utterly failed. The charge of the court is not 
in the record, and there is no exception taken to it. I t  stands, there- 
fore, unchallenged by the plaintiff and as a correct exposition of the 
lam applicable to the evidence. This, of course, reduces the case, thus 
far, to a pure issue of fact, which has been settled against the plaintiff. 

We do not see how the exclusion of the evidence as to the bid at the 
sale under the mortgage held by the Smith Company was prejudicial 
to the $aintiff, if it was competent and offered by him in due time. If 
admitted, i t  would not have turned the scales in favor of the plaintiff 
upon the issues as to whether false and fraudulent representations had 
been made by Lennon and Baggett. I n  the aspect of the case then pre- 
sented, it would not have aided the jury in  deciding the vital question 
as to the alleged representations. I f  Lennon and Baggett had dis- 
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honestly and intentionally misled and deceived the plaintiff by false 
statements, which induced him to enter into the contract, he would be 
entitled to the relief demanded by him without regard to the value of 
the land, for the alleged fraud did not depend upon value so much as it 
did upon the fact whether the representations had been made and were 
false, so as to lead the plaintiff to do what otherwise he would not hal-e 
done. Value is sometimes competent to be considered, and may be a 
very important element in certain cases of fraud, but not here, in the 
light of this evidence. The Smith Company had been dismissed from 
the case when this evidence was offered. 

I t  is not a correct proposition, though, as contended by the defendants, 
that plaintiff must establish his allegation of fraud, in a case of this 
kind, by clear, strong, and convincing proof, but only by a pre- 
ponderance of the evidence. Ray T. Patterson, 170 IN .  C., 226; ( 73 ) 
Harding v. Long, 103 N. C., 1 ;  dvery v. Xtezuart, 136 N. C., 426; 
Clenn v. Glenn, ibid., 729 ; Lamb v. Perry, 169 N. C., 436. 

This is an action brought for the purpose of setting aside a deed for 
fraud, and not to correct or reform a written instrument or to establish 
a par01 trust. The distinction between the two classes of cases is based 
upon the difference in the presumption of the law arising in each. A 
fraud is not presumed, except where there is some confidential or pecu- 
liar relation between the parties, not necessary to mention, as it does 
not exist here. The law, therefore, requires that he who alleges fraud 
must prove i t ;  but it does presume that the writing of the parties truly 
expresses their agreement; and for that reason, mrhen an attempt is made 
to vary it, or to reform it, the party who seeks to do so must take the la- 
boring oar and satisfy the jury of the mistake in the writing by stronger 
proof than is ordinarily required in  civil cases ; in other words, by proof 
clear, strong, and convincing. Lehezc v. Hetcetf, 138 N.  C., 6;  Lamb v. 
Perry, supra; Perry v. Ins. Co., 137 S. C., 402; Ray v. Patterson, supra. 

The only serious question in the case grows out of the second cause 
of action set up in the supplemental complaint, where i t  is alleged that 
Hiram Baggett agreed "to take the land off of plaintiff's hands at the 
price of $6,100, or a profit to the plaintiff of $600." Plaintiff's inten- 
tion to charge by this language that Baggett had agreed to buy the land 
from him for $6,100 is fully evidenced by subsequent allegations of the 
complaint, especially the fifth paragraph of his complaint, and the 
prayer for judgment, which are as follows: 

"That the plaintiff stands ready and ~sill ing to  comply with and carry 
out the contract with the said Hiram Baggett, and to convey the land 
to the said Hiram Baggett or to him and his codefendants upon pay- 
ment to plaintiff by him or them of the purchase price agreed upon, to  
wit, $6,100, and interest on the same from 16 May, 1913. 
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"Wherefore, plaintiff demands judgment that he recover of the 
defendants the sum of $6,100, with interest from 16 May, 1913." 

The words, "and to convey to the said Hiram Baggett or to him and 
his codefendants, upon payment to plaintiff by him or them of the pur- 
chase price agreed upon," manifestly show that plaintiff was suing upon 
a contract to convey land, and not upon one merely for the division of 
the profits of a sale of the land to another, and the prayer for judgment 
extends to the entire amount of the price of $6,1000, and is not restricted 
to the amount of the profit of $600. This being eo, the case is governed 
by the principle that the statute of frauds requires the contract to be 
in  writing and to be signed by the party to be charged or by his duly 
authorized agent. Revisal, sec. 976. As it is sought to charge the de- 

fendant Baggett upon this contract, he is protected by the statute. 
( 7 4 )  Mizell v. Burnett, 49 N. C., 249; Green v. R. R., 77 N. C., 95; 

Afiller v. Xonaxite Co., 152 N. C., 608; Brown, v. Hobbs, 154 
N. C., 544. 

This was not an executed sale, where the deed, under the contract to 
convey, had been made to Baggett, with a promise that upon a sale of 
the land to another he would divide the profits with the plaintiff, as in 
Brown, v. Hobbs, 147 N. C., 73. The plaintiff, therefore, has failed to 
show a case within the principle decided in Brown v. Hobbs, supra, or 
Michael v. Foil, 100 N. C., 78; Little v. XcCarter, 89 K. C., 233, and 
the cases cited in Brown v. Hobbs, 147 K. C., 73, and 154 N. C., 544. 
The promise here is not collateral to an executed contract of sale, but 
the agreement to sell and the reciprocal promise to buy are still execu- 
tory i n  form and substance. As said by Savage, C. J., in Hess v. Fox, 
10 Wendell (N. Y.), 436, "No question can arise on the validity of the 
agreement to sell. That was performed, and the remaining part was 
to pay over money, supported by the consideration of land conveyed to 
the promisor." 

The rulings of the court are approved by us. 
No error. 

Cited: Long v. Guaranty Co. 178 N.C. 506 (4c) ; Ricks v. Brooks, 
179 N.C. 207 (4c) ; O'Briant v. Lee, 212 N.C. 802 (412). 
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J. B. COLLIER ET ALS. v. HALIFAX PAPER CORPORATION ET ALS. 

(Piled 20 September, 1916.) 

1. Tenants in  Common-Partition of Lands-Oral Partition-Acquiescence 
-Estoppel. 

An oral partition of lands among tenants in common is not void, but 
voidable, and evidence is admissible to show ratification of the partition 
or conduct from which the parties seeking to disregard it  should be held 
estopped from so doing. 

2. Same-Lapse of Time. 
Where parties seeking to avoid a n  oral partition of lands have lived on 

the portions allotted to them and peaceably and continuously accepted i t  
for twenty years or more, they a re  estopped to deny its validity. 

3. Same - Executors and  Administrators -Donees of Power - Married 
Women. 

Where the testator has conferred upon his executors the power to par- 
tition his lands among certain of his beneficiaries, they act, in making 
the partition, sui juris, as donees of such power, and where they have 
made an oral partition, the statute of limitations begins to run from i ts  
date. notwithstanding the fact that one of the parties was a married 
woman. 

4. Same-Estates-Tenants for  Life-Remaindermen. 
A testator devised his lands to two of his daughters for life, and a t  

their death to their children, upon certain contingencies, the lands to  
be divided among the life tenants by the executors, who accordingly exer- 
cised the power, without writing, except that maps of the division were 
made by surveyors employed for the purpose. Each of the life tenants 
entered into and remained in possession of the lands allotted to her, 
respectively, for twenty years or more. Held,  the life tenants, by their 
conduct, a re  estopped to deny the validity of the partition, which is bind- 
ing upon their children and those claiming under them. 

APPEAL b y  plaintiffs f r o m  Stacy, J., a t  Apr i l  Term,  1916, of ( 75 ) 
XORTHAMPTON. 

W. L. Knight and Peebles & Harris for plaintiffs. 
G. E. Midyette, George C. Green, ,Vasor~, Worrell c6 Long, and W .  E. 

Daniel for defendants. 

CLARK, C. J. H e n r y  Garner  devised a certain t rac t  of l and  to his  
daughter  Sarah]  wife  of W. W. Lee, a n d  his  daughter  Elizabeth, wife  
of W. H. Collier, "to be equally divided between them, to  the i r  use 
during their  n a t u r a l  life, a n d  a t  their  death t o  their  children. I f  e i ther  
of m y  said daughters  should die leaving no children, then the  share of 
t h e  one so dy ing  t o  be divided equally between the chi ldren of t h e  
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other, if any. I f  my said daughters, Sarah J. Lee and Elizabeth R. B. 
Collier, should die leaving no children, then the property loaned to 
them to go to their next of kin," and appointed them his executors. 

The will mas probated 31 July, 1876, and on 5 August, 1876, said 
executors d i~~ided  said tract between them, employing the county sur- 
veyor to make a survey of the division, which appears in the record. 
There mas no writing, unless the adoption of this plat could be so con- 
sidered, and no order of court. This partition proving unsatisfactory 
to the parties, the executors made another division 10 March, 1877, 
employing a surveyor, who made a new plat, which is in the record, 
showing a change in the dividing line by adding to the part allotted 
to Nrs. Lee 40 or 45 acres. Xrs. Lee remained in possession thereof 
u p  to her death, 17 June, 1904, leaving surviving her heirs at lam, under 
whom the defendants claim by mesne conveyances. The defendants and 
those from whom they purchased are and mere in  sole and exclusi~e 
possession claiming under said deeds and partition since 1877. 

Xrs. Collier died 4 February, 1909, leaving surviving her three chil- 
dren, who are the plaintiffs in this action. I t  is true that at  the time of 
both surveys Mrs. Collier was a married woman, but the partition afore- 
said was made by the executors under the power conferred by the will, 
and they acted sui juris as donees of such power. Mrs. Collier and 
those claiming under her have been in continuous and exclusive posses- 
sion since aforesaid partitions now nearly forty years. A par01 parti- 
tion is not void, but merely voidable. 

I t  is not necessary to pass on the point whether the plat made 
( 76 ) by the surveyors at  the instance of the executors when they exe- 

cuted the power, conferred by the will, to make partition, and 
which plat was adopted by them, takes this out of the class of par01 
partitions. The partition is valid, since it has been acquiesced in  for 
more than twenty years. 

Treating this as an oral partition, "Any evidence is admissible which 
tends to show either ratification of the partition or conduct from which 
the parties seeking to disregard i t  are held to be estopped from so doing." 
30 Cyc., 164. 

These executors did not exercise the power hastily, but deliberately. 
Having made one partition in August, 1876, and one of the parties at 
least being dissatisfied with the  arti it ion, they made another in Narch, 
1877, on both occasions employing a surreyor and adopting the plat 
drawn by them. Such partition gave them during their lives the use 
of the land, and it would be binding upon their children, for they were 
executing a power conferred by the will under which the allotment to 
each was to descend to their children, in the event that they had chil- 
dren, as they did. "A power must be executed in strict accordance with 
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its terms; but where no mode is prescribed, or where the manner of 
execution is left to the discretion of the donee, he may execute it in 
any manner which mill legally effectuate the intention of the donor." 
31 Cyc., 1115. 

There is no allegation of mutual mistake or fraud in the complaint, 
and if there was inequality in  value of the lands allotted to the respective 
life tenants by the partition, they alone could complain of it. "Where 
a power is personal to the donee, it cannot be exercised by the heirs." 
31 Cyc., 1111. 

The plaintiffs and defendants have been in undisputed possession 
of the tracts as allotted by the executors, in  execution of the poTTer, in 
1877. I n  R h e a  v. Craig, 141 N. C., 602, it is said: '(Where, after a 
par01 partition between the tenants in common, who severally took 
possession each of his part, and have continued in the sole and exclusive 
possession for t ~ ~ e n t y  years without making any claim or demand for 
rents, issues, or profits by any of them upon the others, but recognizing 
each other's possession to be of right and hostile, the law will presume 
an actual ouster and a supervening adverse possession, as much so as 
eo here the possession was of the whole instead of a part only." 

I n  Love  v. Love,  38 X. C., 104, the Court held that while a distribu- 
tive share in an estate consisting of slaves should be assigned by writing 
in the same manner the sIaves shouId be, yet after the delivery of the 
slakes to the donees to divide them and subsequent possession by each 
of the parties for nearly thirty years, this possession would be an  
estoppel. 

I t  must be noted here that the executors were donees of a power to 
divide this realty "between themselves," and "the share" of each 
to go to her children. The respective shares svould pass to the ( 77 ) 
children, not by the allotment to them, but the division was made 
between the life tenants-the children succeeding to the shares so al- 
lotted. The life tenants having held more than tx7enty years, either 
would have been estopped to claim against the other, and their children 
hold the respective shares in the same plight. The statute began to run 
from the date of the execution of the power in 1877. 

There is less cause of complaint in this case, for the reason that the 
plaintiffs, including the life tenant, through whom they claim, on 10 
January, 1896, conveyed by deed pine timber on land which is a part 
of the tract allotted to their mother, thereby receiving the consideration 
from the sale of an interest in said realty. This was a ratification by 
them, if there was any necessity for such ratification. Also, the other 
life tenant, on 31 July, 1897, conveyed certain timber on the land 
allotted to her, her living children and the representative of her grand- 
chi ld~en joining in the deed. Thus there has been a ratification by 
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both parties and a mutual estoppel. However, the lapse of twenty years 
was a sufficient estoppel on both parties, even if this is deemed a parol 
partition, notwithstanding the adoption by the executors of the plat 
made for them by the surveyors in making the partition above set out. 

Affirmed. 

Cited: Bradford v. Bufik, 182 N.C. 230 (3c) ; Bradford v. Bank, 182 
N.C. 233 (3j) ; Lewis v. Lewis, 192 N.C. 268 (3c) ; Thomas v. Conyers, 
198 N.C. 234 ( l c ) ;  Roberts v. Ins. Co., 212 N.C. 3 ( I c ) ;  Xartin v. 
Bundy, 212 N.C. 445 ( l p ) ;  Moore v. Baker, 224 N.C. 501, 502 (4c). 

GEORGE M. HOLLEY o. W. P. WHITE ET ALS. 

(Filed 27 September, 1916.) 

Partition of Lands-Sales-Lienors-Parties-Appeal and Error. 
In proceedings to sell lands for partition among tenants in common, 

judgment creditors of the individual tenants, and their mortgagees, having 
liens on the lands to the extent of their interests, are proper parties to 
the proceedings ; and where such lienors have been made parties thereto, 
and the trial judge has dismissed the action as to them, it is reversible 
error. The distinction between proper and necessary parties pointed out 
by B~owx,  J. 

PETITIOW for sale for partition, heard by Stacy, J., at February 
Term, 1916, of BEETIE. 

The court being of opinion that certain judgment creditors and mort- 
gagees, who held liens upon the undivided land, were improperly made 
defendants, dismissed the action as to them. To this ruling the plaintiff 
excepted and appealed. The court then decreed a sale of the land for 
partition among the tenants in common, all of whom are parties. 

John W.  Davenport for plaintif. 
J .  B. Xartin, Winbomze & Winborne for defendants. 

( 78 ) BROWN, J. The plaintiff owns two-ninths of the land and the 
other tenants in common one-ninth each. Certain of these latter 

have executed mortgages on their undivided interests, and judgments 
have been docketed against others constituting liens on their respective 
shares. The decree for the sale of the land is acquiesced in by all the 
tenants in common, and the only matter for review is the propriety of 
dismissing the action as to the mortgagees and judgment lienors. 
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I t  is true, we decided in Jordan v. Paulkner, 168 N. C., 466, that 
judgment creditors of a tenant in common are not necessary parties to 
a partition proceeding, but we have nowhere held that they are not 
proper parties. There is a recognized distinction. 

I f  they are not parties, the purchaser buys subject to such liens. The 
fact that a tenant in common is entitled to a homestead against the 
judgment cannot prevent a sale for partition. Kelly v. McLeod, 165 
N. C., 386. His  share of the proceeds of the sale will be reserved and 
his homestead right therein protected by a proper decree. 

The point presented here was not decided in Jordan v. Paulkner, 
supra. I n  that case some of the tenants in common filed the petition 
for partition, making the other tenants in common defendants. One 
of these defendants had judgment creditors, but they were not made 
parties defendant by the petitioner. A sale was ordered, and the judg- 
ment creditors became the purchasers, and then interpleaded, asking 
that they be allowed to retain such part  of the purchase money from 
the share of this tenant in common as would satisfy the judgment, or 
protect their rights therein. The Court simply holds in the opinion 
that they cannot interplead after judgment; that they purchased the 
lands with knowledge of the docketed judgments, buying the rights, title, 
and interest of said defendant, and cannot then come in and interplead 
and protect themselves. The judgment creditors not being parties to 
proceeding, only such interest as belonged to the parties has passed at 
the sale. 

That case is, therefore, no authority for the position that mortgagees 
and other lienors may not be made parties. I t  may be very advisable 
to  do so in the inception of the proceeding, so the purchaser may acquire 
an unencumbered title. Such course undoubtedly tends to enhance the 
price of the land. Intending purchasers will likely bid more for prop- 
erty when they know they are getting a perfect title freed from all 
encumbrances, the amount of which they probably do not know. The 
better practice undoubtedly is to make all mortgagees and lienors parties 
i n  foreclosure and other proceedings wherein land is to be exposed to a 
judicial sale. 

The reasons are well stated by Justice Walkrr in Nclieel v. Holloman, 
163 N. C., 134: "The Code provides that any person may be made a party 
who has or claims an interest in the controrersy adverse to the 
plaintiff, or whose presence is necessary to a complete determina- ( 79 ) 
tion or settlement of the questions involved therein, and any 
person claiming title or right of possession to real estate may be made a 
party, as the case may require, to any such action. Revisal, sec. 410. I t  
would be strange if it were not so under our wise and liberal system of 
procedure, which seeks to settle all controverted matters in one action 
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and without circum10c~tion; and, further, i t  is better for all parties con- 
cerned that it should be so, in an action of this kind, in order that a 
good title to the land may be sold, as it secures a better price." 

While i t  is not necessary to make such lienors defendants in this pro- 
ceeding, the plaintiff had a right to do so, and the court erred in  dis- 
missing the proceeding as to them. 

Error. 

Cited: Smith v. Eakes, 212 N.C. 383 (c) ; Trust Co. c. Watkins, 215 
N.C. 296 (c) ; Rostan v. Huggins, 216 N.C. 390 (d).  

IT7. H. BURWELL v. COOPERS CO-OPERATIVE COMPANY. 

(Filed 27 September, 1916.) 

Landlord and Tenant-Contracts-Option of Purchase-Liens-Statutes. 
Where the owner has entered into a written contract to rent his land 

at  a stated price per annum, the relation of landlord and tenant is not 
changed to that of vendor and purchaser o r  disturbed by the fact that, 
under the further terms of the contract, the other party had an option 
to purchase the lands upon making a certain additional payment, time 
being of the essence of the contract entered into, which he has not exer- 
cised; and as landlord, the owner may enforce his statutory lien for a 
part of the rent remaining due him. 

QPPEAL from a justice of the peace, heard by Stacy, J., at May 
Term, 1916, of VAKCE. 

S t  the conclusion of the evidence, the motion to nonsuit T ~ S  SUS- 

tained. The plaintiff appealed. 

Tusker Polk and T .  T .  Picks for plaintif. 
B. H. Perry and A. C. c6 J.  P. Zollicofer f o ~  defendant. 

BROWK, J. This action is brought to recover $175 which the plaintiff 
alleges is due him by one P. C. Arrington, his tenant, for rent for the 
year 1915 for a certain farm. The evidence tends to prove that the 
said Arrington occupied the farm during the said year, cultivated a 
crop of tobacco and sold the same to the defendant; that he failed to 
pay the plaintiff the alleged rent, and plaintiff seeks to recover it of 
the defendant under the lien given to landlords. 

The defendant denies that Arrington was the tenant of the plaintiff, 
averring that the relation of vendor and vendee existed between them. 
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The question is to be determined by the written contract between 
the plaintiff and the said Srrington, dated 1 Cecember, 1914. ( 80 ) 
This contract provides that the plaintiff, "In consideration of the 
execution of the rent note in the sum of $250 by the party of the second 
part  to W. H. Burwell, one of the parties of the first part, being for the 
rent of the place hereinafter described for the year 1915," etc., gives to 
Arrington an option on the place until 1 December, 1915, to purchase 
i t  at a stipulated price mentioned in the agreement. 

I n  several places in the agreement the $250 note is described as the 
rent which Arrington is to pay for the place for the year 1915. I11 

case the said Arrington paid the said note in full, and made additional 
payments set out in the contract, then the parties of the first part agreed 
to  make him a deed for the property. There is no evidence that any 
payments were made by Brrington, except about $78 on the rent note. 
9 simiIar contract was entered into bebeen the parties in preceding 
year for the year 1914. 

His  Honor thought that this agreement created a relation of vendor 
and vendee, and that the plaintiff could not enforce his lien as landlord 
against the tobacco in the hands of the defendant. I n  this we think 
there is error. I t  has been expressly held that where land is sold on 
credit, and a mortgage is executed by the vendee to the vendor to secure 
payment of the purchase money, the vendor, as mortgagee, has the right 
of possession, and that i t  is competent fox- the parties to contract that 
the possession shall be held by the purchaser until pajment is made, 
and that in consideration thereof the relation of the parties shall be that 
of landlord and tenant. I n  such case the landlord's lien for rent takes 
priority of a mortgage for advancements. Crinkley v. Edgerton, 113 
N. C., 445. 

Although that decision was not by a unanimous Court, i t  has been 
subsequently affirmed and acted upon in a number of cases, cited in the 
ahnotated edition: Jones v. Jones, 117 K. C., 254; Ford v. Green, 121 
K. C., 7 0 ;  Ewbanks v. Becton, 158 N.  C., 238; Hawser v. Morrison, 
146 R. C., 252 ; Hicks v. King, 150 N. C., 371. 

The case a t  bar is much stronger than any of those which we have 
cited. The agreement in  this case does not create the relation of vendor 
and vendee, as contract of sale does not appear upon the face of the 
paper to have been perfected. The effect of the instrument appears 
upon its face to give to Arrington an option on the place, and a definite 
time is fixed within which he has to exercise his right. It is expressly 
provided that time shall be of the essence of the contract. Under such 
conditions we see no reason why i t  mas not competent for the parties 
to occupy the relation of landlord and tenant towards each other pend- 
ing such period. 

New trial. 
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Cited: J e r o m e  v. Setzer, 175  N.C. 396 ( c )  ; Supply Co. v. Davis, 1 9 4  
N.C. 330 (cc) ; Credit Corp. v. Satterfield, 218 N.C. 300 (p). 

J. A. STEWART v. W. A. STEPHENSON. 

(Filed 27 September, 1916. ) 

1. Limitation of Actions-Adverse Possession-Pleadings-Deeds and Con- 
veyances. 

Where the question of title to lands depends upon the true divisional 
line between the parties to the action, adjoining owners, and each has 
introduced a grant from the State to their lands respectively, which, 
taken together, cover the locus in quo; and the plaintiff has introduced 
evidence tending to show that he has had open and continuous adverse 
possession of the lands under known and visible metes and bounds for 
more than twenty years, i t  is sufficient to sustain a charge of the court 
to the jury as to his title by adverse possession, Rerisal, secs. 383, 384; 
and where the plaintiff has sufficiently alleged general ownership of the 
locus in quo, he is not confined to the location of such line under his grant, 
for he may avail himself of any source of title that  he may be able to  
establish by his testimony. 

2. Deeds and Conveyances-Evidence-Surveyor's 
Where the plaintB, in  his action to recover lands, relied upon a grant  

from the State as  sufficient paper as  well as  color of title, the notes of a 
surveyor, since deceased, made by him while on the land surveying it 
for the purpose of taking out the grant, a re  competent evidence when 
relevant to the question of the correct location of a boundary line in  
dispute between the parties to the action. R a g  v. Castle, where the 
surveyor's notes were not shown to have been "original and contempo- 
raneous," cited and distinguished. 

CIVIL 4CTION to recover damages f o r  a n  alleged trespass on  real  
estate, involving also a n  issue a s  to  title, tried before Devin, J., a n d  a 
jury,  a t  September Term,  1915, of HARNETT. 

Plaintiff claimed and  offered evidence tending to show t h a t  he owned 
a t rac t  of land lying i n  said county, and t h a t  t h e  t rue  dividing l ine 
between himself and  defendant  was  a "zigzag" l ine of r a r i o u s  courses 
a n d  distances "along the  southwest side of Black River  Swamp" a n d  
designated on  t h e  surveyor's p la t  f r o m  1 to 1 4 ;  t h a t  defendant h a d  
wrongfully entered and  cu t  t imber  on said land, a n d  t h a t  the  damage 
done to plaintiff's l and  was f r o m  $200 to $300. I n  support  of his claim, 
plaintiff, among other things, offered i n  evidence a g ran t  f r o m  the S t a t e  
to  plaintiff, bearing d a t e  i n  March ,  1881, the call of said g ran t  a long 
t h e  line i n  dispute being: "To a small  gum, t h e  old Atk ins  corner, 
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thence, as the old Atkins line, down the various courses of the southwest 
side of the river swamp, about 116 chains, etc., to a stake where for- 
merly stood a red oak, the beginning corner of the Atkins survey," etc. 
H e  further offered evidence tending to show that the line of said grant 
was run by Captain Greene (now dead) just prior to taking out the 
grant, and with the view of doing so, and that said survey was 
run along the southwest edge of the swamp, and as plaintiff now ( 82 ) 
contends the true line to be. 

Plaintiff offered in evidence several deeds under which defendant 
claimed the lands lying west of plaintiff's trhct, beginning as early as 
1847 and all calling for the southwest corner of Black River Swamp as 
the eastern or northeastern boundary of defendant's tract, and further 
evidence that plaintiff had been in the actual occupation of the land 
under the line as claimed by him, asserting title and exercising acts of 
ownership thereof, from the date of his grant in 1881 to the time of the 
alleged trespass in 1912, shortly before suit entered. 

Defendant, claiming the John Atkins land, offered in evidence a grant 
to John Atkins, bearing date in 1789, for 640 acres of land, described 
as follows: "On the southwest side of Black River, beginning at  a red 
oak on Black River; thence S. 46 chains to a stake; thence W. 80 chains 
to a stake; thence N. 114 chains to a stake in Black Eiver Swamp; 
thence down Black River to the beginning corner," agreed by both 
parties to be the beginning corner of the Atkins line, and contended 
that the correct location of his land extended to Black River, and did 
not stop at  the southwest edge of Black River Swamp, and offered evi- 
dence tending to show continuous possession of the land in dispute 
between the line 1 to 14 and the river for fifty years next before the 
alleged trespass by defendant and those under whom he claimed. 

The jury rendered the following T-erdict : 
1. I s  the plaintiff the owner of the land shown on the map as included 

within the lines from No. 1 to No. 142 Answer: '(Yes." 
2. Has the defendant trespassed upon any part of said lands? An- 

swer : "Yes." 
3. What damage, if any, is the plaintiff entitled to recover of the 

defendant therefor? Answer: "$35." 
Judgment on verdict for plaintiff, and defendant excepted and 

appealed. 

Charles Ross  and D. H.  McLean & S o n  for p la in t i f .  
C l i f o r d  & Townsend and C.  L. Guy for defendant. 

HOKE, J. Plaintiff alleged his ownership of a tract of land on waters 
of Black River, and described the same by metes and bounds, in which 
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the southwest call, and the one significant in this controversy, is as fol- 
lows : ('To a small gum, the old Atkins corner; thence as the old Atkins 
line down the various courses of the southwest side of the Black River 
Swamp, about 115.40 chains to a stake, etc., represented on the court 
plat by the line from 1 to 14." 

The defendant alleged ownership of the tract adjoining on the south- 
west, and alleged and offered evidence tending to show that the line was 

not the true line of plaintiff's property, but that the same mas the 
( 83 ) main runlet of the river, and termed in the deeds Black River, the 

locus in, quo being between these suggested lines. 
As appears from the verdict, the jury have established the line as con- 

tended for by the plaintiff, and, on judgment pursuant to the ~~erdict ,  de- 
fendant resists the validity of the plaintiff's recovery: 

'(1. Because his Honor charged the jury, in effect, that though the 
grant of 1881 might not include the land, the plaintiff could recover if 
the jury were satisfied by the greater weight of the evidence that plain- 
tiff had entered and occupied the land exclusirely and continuously for 
twenty years under known and visible lines and boundaries, asserting 
title, etc., next before action brought, the objection noted being that the 
plaintiff was thus allowed to recover land not embraced in his com- 
plaint," etc. 

The fault of defendant's exception here is that, in his complaint, 
plaintiff makes no reference to his grant as the source of his title. His 
allegation of ownership is general; that he owned the land bounded on 
the southwest by the southwest border of the Black R<irer Swamp, and, 
this being true, it was open to plaintiff to avail himself of any source 
of title that he might be able to establish by the testimony. Taylor v.  
Xeadozcs ,  169 N. C., 124, and the authorities cited. 

There was testimony in support of the position, and both sides claim- 
ing and the testimony all showing that title was out of the State, either 
under one or other of the grants offered in evidence, twenty years occu- 
pation was the proper and determinative period. Revisal, sees. 383 
and 384. 

Defendant excepted, further, that his Honor admitted the field notes 
of the surveyor, Greene; but this objection, also, must be overruled. The 
location of the grant to plaintiff around the southwest side of the Black 
River Swamp was a relevant circumstance on the issue, plaintiff claim- 
ing under said grant both as to title and color of title. I t  was prored 
that the surveyor was dead, and that these field notes were made by him 
when he was on the land making the surrey for the very purpose of 
taking out the grant, and the testimony Tyas properly received under our 
decisions admitting hearsay evidence in questions of private boundary, 
Sullivan v. BZount, 165 N. C., 7 ;  Lamb v. Cop~land, 158 X. C., 138; 
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Hemphill v. Hemphill, 138 X. C., 504; Yow v. Hamilton, 136 N. C., 
357; and, also, as declarations identified and established as made by the 
surveyor in the course of his business, Ray v. Castle, 79 N. C., 580; 
Lockhart's Evidence, see. 143. True, in this last case, the field notes 
were rejected, but that was on the ground that they were not shown to 
have been '(original and cotemporaneous," both of which circumstances 
are present here. 

There is no error, and the judgment of the court below is affirmed. 
No error. 

Cited: Johmon c. Pry, 195 R.C. 837 ( I p )  ; Hodgin v. Liberty, 201 
N.C. 660 (Ic).  

J. J. PRICE, AXD OLLIE PRICE BY HIS NEXT FRIEND, D. H. BLAND, 
r. BOARD OF TRCSTEES OF GOLDSBORO TOWNSHIP. 

(Filed 27 September, 1916.) 

Municipal Corporations-Road Trustees-Government Agencies-Torts. 
A township board of trustees incorporated by the Legislature to main- 

tain and construct the public roads of the township are clothed with 
duties governmental in their nature and for the public benefit; and while 
strictly acting in pursuance thereof they are not liable for a pure tort of 
their employees or agents in inflicting a personal injury upon others, as 
in this case, by their negligence in leaving explosives exposed, resulting in 
their being found by young children and set off by them in their play. 
The distinction between instances in which the injury amounts to the 
taking of private property and where the primarr purpose of a corporation 
is for private gain is pointed out and distinguished. 

CIVIL ACTION to recover damages for alleged negligent injury, heard 
on demurrer to complaint before Lyon, J., at May Term, 1916, of 
WAYNE. 

There was judgment sustaining demurrer, and plaintiffs, having 
duly excepted, appealed. 

Dortch & Barham for  plaintiff. 
W. T. Dickinson f0.r defertdant. 

HOKE, J. The complaint, in effect, alleges that in September, 1915, 
defendant, incorporated by act of General Assembly, PublioLocal Laws 
1913, ch. 327, and charged with duty of constructing and maintaining 
the public roads of Goldsboro Township, Wayne County, were, through 
their employees and agents, in performance of their corporate duties, 



I N  T H E  SUPREME COURT. [I72 

engaged in blasting out certain portions of a public road in said town- 
ship and using for the purpose dynamite cartridges, etc.; that said em- 
ployees, while so engaged, by reason of a rainstorm suddenly arising, 
were forced to seek shelter in a barn of one Howard, situate near the 
roadway, and, on departing from said barn, ~~rongful ly ,  carelessly, and 
negligently left therein a box of dynamite cartridges, and later a child 
of the owner, aged 9, found said box, which had been left "on a sill in 
said barn in easy reach and plain view," and the contents were distrib- 
uted among his playmates, who were present with him at the time; 
that one of these, Ollie Price, aged 10, was endeavoring to open the cart- 
ridge given to him, with a pin, when it exploded, causing him serious 
and permanent injury, etc. 

To this complaint, defendant corporation entered formal demurrer for 
cause, chiefly, that it appeared on face of the complaint that defendant 

corporation. in so far as connected with the transaction. is a mu- 
( 85 ) nicipal corporation, a branch of the county government, and en- 

gaged at the time in building and grading the public roads, a 
work purely public and governmental in its nature, and in mch case the 
corporation is not liable for the torts of its employees, agents, etc. 

His  Honor, being of opinion with defendant, entered judgment, as 
stated, sustaining the demurrer, and the plaintiffs appealed. 

I t  is the general rule in this jurisdiction that a municipal corporation, 
when engaged in the exercise of powers and in the performance of duties 
conferred and enjoined upon them for the public benefit, may not be 
held liable for torts and wrongs of their employees and agents, unless 
made so by statute. Snider v. High Point, 168 N. C., 608; Harrington 
2'. Greencille, 159 N.  C., 632; XcIlhenny v. I.17ilmingfon, 127 N. C., 146; 
Mofif v. Asheville, 103 N.  C., 237; Thi te  c. Comrs., 90 N .  C., 437. 

A limitation upon the general rule is recognized and established in 
several of the more recent decisions on the subject when the injury com- 
plained of amounts to a taking of private property of the citizen, within 
the meaning of the term "taking" as understood and defined in admin- 
istering the rights of eminent domain. See Donne11 v .  Greensboro, 164 
N. C., 330; Hines v. Rocky Mount, 162 N. C., 409; Liftle v. Lenoir, 151 
N.  C., 415. 

Again, it is held that the general rule, as first stated, does not obtain 
where the corporation, though partaking to some extent of the nature of a 
municipal agency and exercising some such power, is, in its primary and 
controlling purpose, a private enterprise, undertaken and organized for 
purpose of private gain. Leary 1 ) .  Comrs., ante, 25; Southern Assembly 
v. Palmer, 166 N .  C., 75; Comrs. v. Webb, I60 N .  C., 594. 

There is doubt if the limitation first suggested has been always suffi- 
ciently adverted to and observed in some of our cases; but however that 
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m a y  be, there  c a n  be n o  question that ,  on the  fac t s  of th i s  record, the  
general  rule  should prevail, i t  appearing t h a t  the  wrong complained of 
was i n  n o  sense a n  invasion of the  proprietary r ights  of plaintiffs o r  
a n y  of them, bu t  a to r t  pure  and  simple, perpetrated b y  defendant's 
agents a n d  employees, i f  at all, while engaged in the performance of 
duties, governmental i n  their  na ture  and  imposed upon  and  undertaken 
by defendant  corporation entirely fo r  t h e  public benefit. 

T h e r e  is n o  error, a n d  the  judgment of his Honor,  sustaining the  
demurrer,  mus t  be 

Affirmed. 

Ci ted:  C h a r d  v. Winston-Salem,  173  N.C. 358 (c )  ; Parks-Belk Co. 
v. Qoncord, 1 9 4  N.C. 135, 136 ( c c ) ;  Cnthey ?;. Charlotte,  197 N.C. 
312 ( p )  ; Beach  c. Tarboro,  225 N.C. 28 (c ) .  

J. A. PHILLIPS AXD C. H. TEAGUE, TRADISG a s  PHILLIPS Rr TEAGUE, 
r. SEABOARD AIR LINE RAILWAY CONPAKY. 

(Filed 27 September, 1916.) 

1. Carriers of Goods-Bills of Lading-Written Demand-Limiting Lia- 
bility-Reasonableness-Burden of Proof-Trials. 

A stipulation in a bill of lading denying the carrier's liability for 
damages unless written notice of such claim be filed within a specified 
period is in derogation of the common law, and while it  will be upheld 
if reasonable, the burden of proof is on the carrier to show that i t  is. 

2. Carriers of Goods-Bills of Lading-Stipulations-Interstate Commerce 
-Federal Courts-Reasonableness. 

Where the stipulation in a bill of lading for an interstate shipment of 
goods, as  to the liability of the carrier for damages if written demand has 
not been made on i t  for such damages within a specified time, is the 
subject of the controrersy, the question is one governed by the Federal 
law, and under this, as  well as  under our State decisions, i t  is required 
that to be ~ ~ a l i d  such stipulations must be reasonable. 

3. Same-Ten Days-Perishable Goods. 
h stipulation in a n  interstate car-load shipment of perishable goods, 

such a s  dewberries, exempting the carrier from liability to the shipper 
caused by its negligence, unless written claim for damages shall hare 
been filed with its agent a t  the delivering point within ten days after its 
delivery, is unreasonable and unenforcible, according to our decisions, and 
will be so held in the absence of an authoritative ruling of the highest 
Federal court to the contrary. The effect of the adoption by the carrier 
of the bill of lading recommended by the Interstate Commerce Commis- 
sion, containing the four months stipulation, discussed by W A I ~ E R .  J. 
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4. Carriers of Goods-Bills of Lading-Written Claim-Requisites. 
Where a stipulation in a bill of lading requiring written notice to be 

given the carrier's agent within a stated time, to enforce a demand for 
damages to the shipment, is reasonable, it is only necessary that the 
written claim shall be a plain and intelligible statement of the demand, 
and not that it be expressd in any particular form. 

5. Carriers of Goods-Consignment-Party Aggrieved. 
A shipper of goods on consignment may, as the party thereby aggrieved, 

maintain an action against the carrier for damages caused thereto by its 
negligence. 

CIVIL ACTIOR' tried before Lyon, J., and a jury, at May Term, 1916, 
of CHATHAM. 

Plaintiffs sued for damage to two car-loads of dewberries shipped by 
them over the defendant's and connecting lines of railways from Cam- 
eron, AT. C., to Buffalo, N. Y., in June, 1912. They alleged that by rea- 

son of negligent delay on the part of defendant and its associate 
( 87 ) carriers the berries became mouldy and they could not, on that 

account, be sold in the Buffalo market for the ruling price at the 
time of delivery. There was proof of the delay in transportation beyond 
the usual time and of depreciation of the berries. The bill of lading con- 
tained this clause : "Claims for loss or damage shall be made in writing 
to the agent at  point of delivery promptly after arrival of the property, 
and if delayed for more than ten days after the delivery of the property, 
or after due time for the delivery thereof, no carrier hereunder shall be 
liable in any event." One of the cars arrived at Buffalo, N. Y., 20 June, 
1912, and the other 24 June, 1912, where they were delivered to J. H. 
Gail, the consignee, the berries having been shipped by plaintiffs on 
consignment. No claim for damages was filed within ten days after 
delivery of the goods at Buffalo, but a written claim was filed with the 
defendant on 6 September, 1912. Plaintiffs notified the defendant's 
agent at  Cameron, N. C., orally, within the ten days after delivery of the 
berries to the consignee, that they would make a claim for damages. 

At the close of all the evidence the court, on motion by defendant, 
entered a judgment of nonsuit, and plaintiffs appealed. 

H. A. London, & Son for plaint i fs .  
Mur ray  Allen for  defendanf. 

WALKER, J., after stating the case : There was evidence of negligence 
for the consideration of a jury, and the only question left open is the 
one as to the validity of the clause in the bill of lading as to filing a 
claim for damages. The plaintiffs did not comply with .this requirement, 
nor do we think compliance with it was w a i ~ e d  by the defendant. The 
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same question practically was presented in Lytle v. Tel. Go., 165 K. C., 
504, and it was said there: "A mere casual remark to the agent at Alta 
Pass that the message had been delayed, and some one would have to 
pay for it, was in no sense a claim or demand such as is contemplated 
by the contract. I t  was not in writing, as required by the stipulation, 
nor did it give any fair or adquate idea of her claim, being entirely too 
indefinite. The authorities u7e have cited, and they seem to be uniform, 
are clearly opposed to the contention that it is a sufficient compliance 
with the contract. The cases relied on by plaintiff are not applicable. 
The facts were not the same as those we have here." Similar stipula- 
tions in bills of lading and other contracts hare been upheld provided 
they were reasonable. Capehart v. R. R., 81 N. C., 438; Xfg. C'o. v. 
R. R., 128 N. C., 280. The burden of showing the reasonableness of 
stipulations in bills of lading limiting the liability of the carrier (where 
this can be done), or in derogation of the common law, is upon him. 
Hinkle v. R. R., 126 N. C., 932. I t  is true that this mas an interstate 
shipment, and is governed by the Federal law; but the highest 
court in the Federal jurisdiction has held that while limitations ( 88 ) 
of this sort are permitted, they must be reasonable. That Court 
said in  No. K. and T. Railway Co. v. Harriman, 227 U. S., 657, 672, in  
respect to a provision in  a bill of lading as to presenting claims: "The 
liability sought to be enforced is the 'liability7 of an interstate carrier 
for loss or damage under an interstate contract of shipment declared by 
the Carmack Amendment of the Hepburn Act of 29 June, 1906. The 
validity of any stipulation in such a contract which involves the con- 
struction of the statute, and the validity of a limitation upon the liability 
thereby imposed is a Federal question, to be determined under the gen- 
eral common law, and as such is withdrawn from the field of State law 
or legislation. The liability imposed by the statute is the liability im- 
posed by the common law upon a common carrier, and niay be limited or 
qualified by special contract with the shipper, provided the limitation or 
qualification be just and reasonable, and does not exempt from loss or re- 
sponsibility due to negligence. The policy of statutes of limitation is 
to encourage promptness in the bringing of actions, that the parties shall 
not suffer by loss of evidence from death or disappearance of witnesses, 
destruction of documents, or failure of memory. But there is nothing 
in the policy or object of such statutes which forbids the parties to an 
agreement to provide a shorter period, provided the time is not unreason- 
ably short," citing authorities. I n  that case the claim was required to 
be made within ninety days from the happening of any loss or damage, 
and was declared to be valid. And it was so held in Express Go. v. 
Caldwe1l, 21 Wall., 264, where the time limit was the same. I n  Railway 
Co. v. Blish .&filling Co., 36 S. C., 541, the time fixed for filing claims 
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for damages was four months. The Court held in all those cases that 
the stipulation was a reasonable one, the Court saying in the last cited 
case: ('The transactions of a railroad company are multitudinous and 
are carried on through numerous employees of various grades. Ordi- 
narily, the managing oficers, and those responsible for the settlement 
and contest of claims, would be without actual knowledge of the facts of 
a particular transaction. The purpose of the stipulation is not to escape 
liability, but to facilitate prompt investigation. And, to this end, it i s  
a precaution of obvious wisdom, and in no respect repugnant to public 
policy, that the carrier by its contracts should require reasonable notice 
of all claims against it, even with respect to its own operations." See, 
also, Grocery Co. v. R. R., 170 N. C., 241. 

But we are not aware of any case, decided by the Supreme Court of 
the United States in which a provision for presenting claims like the 
one under consideration has been held to be valid, and in the absence of 
any such declaration by it, controlling the matter, we must decide ac- 

cording to our notion as to the law, especially where the point has 
( 89 ) been well settled by precedents in this Court. We simply follow 

what has before been decided upon the same question. Mfg.  CO. 
v. R. R., 128 N. C., 280, is a very strong condemnation of the stipulation 
in  the bills of lading given to the plaintiff in this case. There the time 
fixed for filing claims was thirty days after arrival and delivery. I f  that 
requirement was void, a fortiori those in the bills of lading issued to 
plaintiff are invalid, as the time limit in the latter is much shorter. The 
Court said in that case: ((The defendant contends that the plaintiff is 
barred of any recovery on account of the following clause in the bill of 
lading, to wit: 'Claims for loss or damage must be made in writing to 
the agent at  point of delivery promptly after arrival of the property, and 
if delayed for more than thirty days after the delivery of the property, 
or after due time for the delivery thereof, no carrier hereunder shall be 
liable in any event.' I t  is now well settled that all such contracts of 
limitation, being in derogation of common law, are strictly construed, 
and never enforced unless shown to be reasonable. lMitchell v. R. R., 
124 N. C., 236; Hink le  v. R. R., 126 N. C., 932, and cases therein cited. 
This Court has said in Wood v. R. R., 118 N. C., 1056, that 'such stipu- 
lations, contained in a contract, are a part of the contract, but they do 
not contain any part of the obligation of the contract. They are con- 
ditions, in the nature of estoppels, and, when enforced, operate to pre- 
vent the enforcement of the obligations of the contracts. Such restric- 
ions, when reasonable, will be sustained. But, as they aFe restrictions 
of common-law rights and common-law obligations of common carriers, 
they are not favored by the law.' We do not think the stipulation under 
consideration is reasonable, and therefore it cannot be enforced. We 
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deem it proper to state that we are inclined to think that, in analogy 
to the ruling as to telegraph and express companies, a stipulation requir- 
ing a demand to be made within sixty days after notice of loss or dam- 
age would be reasonable," citing cases. This Court, in Deans v. R. R., 
152 N. C., 171, approved the decision in M f g .  Co. v. R. R., supra, the 
limit of time allowed in each case being the same. See, also, Cigar Co. 
v. Express  Co., 120 N.  C., 348; W a t c h  Co. v. Express  Co., ibid,  351; 
Capehart  v. R. R., supra. 

Our attention was called, on the argument, to the fact that the Inter- 
state Commerce Commission had strongly recommended the adoption 
by the defendant and other carriers of a uniform or standard bill of 
lading (which was appro~ed  by the Commission), containing among 
others the following clause: ('Claims for loss, damage, or delay must be 
made in writing to the carrier at the point of delivery or at  the point 
of origin within four months after delivery of the property, or, in case 
of failure to make delivery, then within four months after a reasonable 
time for delivery has elapsed. Unless claims are so made the 
carrier shall not be liable." The first day of September, 1908, ( 90 ) 
was indicated as the day for the new bill of lading to take effect, 
and be substituted for those in former use, and "the intervening period 
(27 June, 1908, to 1 September, 1908) is allowed for printing new bills 
and using those on hand." Reasons for suggesting the standard form 
are well stated by Hon. Martin A. Knapp, chairman of the Commission, 
in an opinion reported in 14 Interstate Commerce Reports, at p. 346, 
the standard bill of lading being set forth at p. 351 et  seq. The defend- \ 

ant and other carriers, it appears, complied with the suggestion of the 
Commission and filed with it bills of lading conforming thereto. I t  
would seem, therefore, that the bills of lading issued to plaintiffs by 
defendant were two of the old type, which were used by inadvertence or 
mistake. I f  the defendant, at the time of these shipments, had adopted 
the uniform bill of lading, it would supersede the obsolete ones, and, 
under such a bill, the plaintiff ~ ~ o u l d  have complied with its terms, as 
they filed their written claim within the time fixed by it. As the case 
must be tried again because of the error already pointed out, we need 
not pass upon this question, nor determine whether we can take judicial 
notice of the substitution of the new bill for the old one by filing the 
former with the Interstate Commerce Commission, under the principle 
stated in 8. v. R. R., 141 N. C., 846, and Stn ton  v. R. R., 144 N. C., 136. 

We do not think the case of Mitchell v. R. R., 84 S. E., (Ga.), 227, is 
a decision upon the validity of a clause in a bill of lading continuing the 
ten days limit for presenting claims. The reasonableness of the time 
was there admitted by the parties, and there was no point made about 
it, and the Court states that, "for this reason, the question need not be 
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considered." The only matter involved was whether the stipulation was 
required to be supported by a consideration. 

We do not see why, in respect of notice as to a claim for damages, 
there should be any real distinction between perishable products and 
other goods. I f  vegetables, for example, are damaged or partially 
spoiled when delivered, they will deteriorate rapidly, and a notice on 
the tenth day after arrival or delivery will be no more beneficial to the 
carrier than one at a much later time. The vegetables may, even at the 
expiration of so short a time, have been disposed of or entirely perished, 
and knowledge then acquired for the first time would be of no avail. 

When these provisions as to the time for filing claims,are valid, the 
written claim need not be expressed in any special way, so that it is a 
plain and intelligible statement of the demand. I n  respect to this mat- 
ter, Justice Hughes said in Railuuy Co. v. Blish ilrlilling Co., supra: 
'(Granting that the stipulation is applicable and valid, it does not require 
documents in a particular form. I t  is addressed to a practical exigency, 

and it is to be construed in a practical way. The stipulation re- 
( 91 ) quired that the claim should be made in writing, but a telegram 

which in itself or taken with other telegrams contained an ade- 
quate statement must be deemed to satisfy this requirement." We so 
held in Lutle v. Tel. Co., supra. 

d 

The plaintiff having shipped the goods on consignment, can maintain 
this action, as the party interested or the one aggrieved by defendant's 
negligence; and there was evidence of sufficient delay to carry the case 
to the iurv. Rollins v. R. R., 146 N. C., 153. " " 

There was error in ordering the nonsuit, which reverses the judgment 
and requires another trial. 

New trial. 

Cited: Reynolds v. Express Co., 112 N.C. 494 (2c, 3c) ; St. Sing v. 
Eapress Co., 183 N.C. 407 (2c, 3c) ; Thigpen v. R. R., 184 N.C. 35 
(lc, 2c) ; Eagles v. R. R., 184 N.C. 70 (p).  

L. NORRIS ET AL. v. A. B. HUDSON ET ALS. 

(Filed 27 September, 1916.) 

Mortgages-Sales-Fraud-Issues-Appeal and Error. 
Where the sale of lands under the execution of a power in a mortgage 

is sought to be set aside upon allegation that it mas fraudulent for the 
lack of a consideration for the mortgage, and in answer to responsive issues 
the jury has found that there n7as a valid consideration for the mortgage, 
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K o ~ ~ ~ s  ti. HUDSOX. 

it is not error that the court refused to submit an issue tendered by the 
plaintid drawing a conclusion of fraud based entirely upon an affirmatire 
finding of the issues submitted. 

CIVIL ACTION tried before Lyon, J., at April Term, 1916, of JOHNSTON. 
This is an action to set aside a sale purporting to have been made 

under the power contained in a mortgage executed by the plaintiffs, 
Lucian Norris and his wife, d v a  Ann Norris, to the defendant J. B. 
Hudson on 20 January, 1912, and the deed made pursuant thereto, and 
for an accounting. 

On 1 3  April, 1911, the said plaintiffs executed a mortgage to the 
defendant Hudson, conreying several lots to secure $733, and on 20 
January, 1912, another mortgage conveying the same land and another 
lot in which the plaintiff d r a  Ann Norris had a life estate, to secure 
$707. 

The plaintiffs allege, in substance, that the lot in which d v a  Ann 
Norris had a life estate was included in the mortgage of 20 January, 
1912, by fraud; that this mortgage mas executed to procure a loan; that 
they received no money or other thing of value as a consideration for 
the execution of this mortgage; that nothing was due thereon, and that 
therefore the sale under it was fraudulent and void. 

These allegations are denied by the defendants. 
The plaintiffs tendered the following issue, which his Honor ( 92 ) 

refused to submit, and the plaintiffs excepted: 
"Was the mortgage deed of 20 January, 1912, retained through fraud 

and foreclosed by defendant A. B. Hudson, with intent to cheat and 
defraud the plaintiffs and in violation of the rights of plaintiffs?" 

The jury rendered the following verdict : 
1. I n  what amount was the plaintiff Lucian Norris indebted to A. B. 

Hudson 20 January, 1912 ? Answer : "$557." 
2. Was the one-fourth interest of Nrs. d r a  Ann Norris in  lot No. 

1 - J  included in the mortgage dated 20 January, 1912, by the fraud of 
A. B. Hudson or the attorney, Ryals? Answer: "No." 

3. Did defendant Parrish purchase said property with notice of such 
fraud ? Answer : "No." 

4. What was the value of the three lots owned by Lucian Norris and 
included in said mortgage on 28 August, 1912? Answer: "$1,750." 

5. What was the value of the one-fourth interest of Mrs. Norris in 
lot No. 1 on 28 August, 1912? dnsWer: "$250." 

6. Was said mortgage on 20 January, 1912, given to secure the in- 
debtedness of Lucian Norris to Hudson on the prlor mortgage, and $150 
for goods purchased? dnswer: "No." 

Judgment was entered upon the verdict, and the plaintiffs appealed, 
assigning as error the refusal to submit the issue above set out. 

137 
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E. F. Young a n d  R. L. Godwin  for plaintif fs.  
W .  8. O'B. Rob inson  for defendants .  

ALLEN, J. The only specific allegations of fraud i n  the complaint 
are that  the lot of the feme plaintiff was included in the mortgage by 
fraud and that  the mortgage was executed to secure a loan which was 
not made, and tha t  it was therefore fraudulent to retain the mortgage 
and to attempt to execute the power of sale. 

The  allegations of fact are denied by the defendants, and the jury 
has found according to the contention of the defendants, and it would 
seem that the conclusion drawn by the plaintiffs as to the fraudulency 
of the sale would fall with the facts upon which it depends. 

The  plaintiff Lucian Norris testified that  the mortgage of 20 January,  
1912, was executed to pay u p  and settle the mortgage of 1911, and the 
jury has found that  the lot of Mrs. Norris was not included in  the mort- 
gage of 1912 by fraud, and that  the plaintiff Lucian Norris  was then 
indebted to the defendant Hudson in the sum of $557. 

This establishes a debt due by the plaintiffs to the defendant Hudson 
a t  the time of the sale under the mortgage, and there is neither allega- 

tion nor evidence of irregularity or fraud in  making the sale. 

( 93 ) I f  the complaint is read as a whole, i t  clearly appears that  the 
fraud alleged as to the sale is  a conclusion based entirely upon 

the other a ~ l e ~ a t i b n s ,  which have been negatived by the jury. 
I t  follows,therefore, that  there was no error i n  refusing to submit 

the issue to the jury. 
No error. 

(Filed 27 September, 1916.) 

1. Injunction-Service-Affidavit-Statutes. 
Our statute requires that "a copy of the affidavit be serred with the 

injunction," which must be done unless the judge allows such service to be 
made thereafter (Revisal, see. 8 1 O ) ,  or the injunction will be dissolved. 

2. Same-Agreement to Continue-Waiver. 
The requirements of the statute, Revisal, see. 810, are not waived by an 

agreement made between the parties out of court, on the return day of a 
temporary restraining order, that the hearing may be had a t  a later day; 
and when such have not been observed by the plaintiff, the defendant may 
enter a special appearance and successfully move to dissolve the restrain- 
ing order on the ground that it has not been served according to law. 
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APPEAL by plaintiff from order of S t a c y ,  J., dissolving a restraining 
order, 24 April, 1916, from HERTFORD. 

This is an action to recover damages for trespass on land, and during 
the pendency of the action the plaintiff applied for and obtained a tem- 
porary order restraining the defendants from further trespassing upon 
the said lands. 

No copy of the affidavit or complaint was served with the restraining 
order. 

On the return day of the order, and after the time set for the hearing, 
counsel for plaintiff and defendant agreed that the hearing might be 
had at  a later day, and at  the time agreed on both parties were repre- 
sented and counsel for the defendants entered a special appearance and 
moved to dissolve the restraining order upon the ground that it had not 
been served according to law. 

The motion was granted, and the plaintiffs excepted and appealed. 

Roswel l  C. Br idger  for plniniif ls.  
J o h n  E. V a n n  and  Cowper  & Boone for defendant .  

ALLEN, J. The statute (Rer., see. 810) requires that "a copy" ( 94 ) 
of the affidavit must be served with the injunction," and this must 
be done unless the judge allows service of the affidavit to be made there- 
after. 

Plaintiffs, however, contend that this requirement of the statute has 
been waived by the agreement between counsel, made out of court, that 
the hearing should be had at  another time. This position is met and 
decided against the plaintiffs in W o o d a r d  u. Mill ing Co., 142 N.  C., 100. 
I n  that case the defendant moved to dismiss the action for irregularities 
in  the proceeding, and the plaintiff replied that irregularities had been 
waived by an agreement between the attorneys of the plaintiff and de- 
fendant, that "the matters should be continued from 23 April, 1914, and 
come up for hearing on 13 May, 1914," and the Superior Court found 
that this agreement was made. This Court said: "This agreement was 
made, doubtless, for mutual convenience, and we see nothing in i t  to- 
indicate that counsel for defendant intended to enter a general appear- 
ance or to waive any right which could have been exercrised had he 
appeared on 23 April," and held that there was no waiver. 

We must, therefore, affirm the ruling of his Honor. 
Affirmed. 
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J. E. WILDER v. A. W. GREENE, AXD A. JV. GREEXE v. J. fi. WILDER. 

(Filed 27 September, 1916.) 

Actions-Consolidation-Courts-Appeal and Error. 
Two causes of action, alike in their facts and the issues involred, may 

be consolidated by the trial judge, where it can be done without serious 
prejudice to the parties, the effect being to save time and unnecessary 
expense and prerent confusion and conflict in the verdicts; and in this 
case, it appearing that each member of a partnership has, in separate 
actions, brought suit for a dissolution thereof and asking for the appoint- 
ment of a receiver, upon a disagreement among themselves, it is held that 
the order of the court consolidating the causes vas proper. As to whether 
the exercise by the court of this porn-er was discretionary and nnreview- 
able, qucere. 

CITIL ACTIONS, from HERTFORD, for the dissolution and settlement of 
a copartnership, heard before Winston, J., on 1 August, 1916, at Winton, 
N. C., 011 motions for an injunction and receiver. 

The parties formed a partnership on 1 January, 1916, which was 
conducted until 20 July, 1916, when, disagreeing anlong themselves as 
to its management, the plaintiff J. E. Wilder commenced an action 
against A. W. Greene on that day for the purpose of having it dissolved 

and a receiver appointed, and on 22 July, 1916, the defendant in 
( 95 ) that action, 9. W. Greene, commenced his action against J. E. 

Wilder for a similar purpose. Complaints were filed in both 
actions and verified, and in the latter action, Greene v. Wilder, the court 
appointed a temporary receiver and restrained Wilder from interfering 
with the business or assets of the partnership until 1 August, 1916, when 
a motion for a permanent receiver would be heard. J. E. Wilder, on 
20 July, 1916, had caused to be served upon A. W. Greene a notice that 
on 1 August, 1916, he mould apply to the same judge for the appoint- 
ment of a permanent receiver for the same purpose. When the matter 
came on to be heard, the court consolidated the two actions, dissolved 
the partnership, at the request of the parties, and then appointed perma- 
nent receivers of the partnership property, when J. E. Wilder excepted 
and appealed. 

R. @. Bridger for appellant. 
J.  H. ilfatthezus for appellee. 

WALKER, J., after stating the case: The real question presented by 
this appeal is whether the court had the power to consolidate the actions. 
I t  is one that is often required in order that different suits, alike in 
their facts and the issues involved, may be brought together in  one trial, 
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where it can be done without serious prejudice to the parties, as it will 
save time and unnecessary expense, and may prevent confusion and con- 
flict in verdicts, if the actions were tried separately. Sumner v. Staton, 
151 N. C., 203. The power has frequently been exercised with the strong 
approval of the courts. Glenn v. Bmlc, 70 N. C., 192; iMorri.son, v. 
 bake^, 81 N. C., 76, and Hartman v. Spiers, 87 N. C., 28, where Smith, 
C. J., states the cases in which, under the general practice, consolidation 
may be ordered, though the enumeration by him does not embrace all 
such cases. I t  has been intimated that the exercise of the power is dis- 
cretionary, Glenn v. Bank, supra; Sumner v. Staton, supra; 4 Enc. of 
PI. and Pr., 688 ; but we do not decide how this is. I t  is said in 4 Enc. 
of P1. and Pr .  at p. 689: "A court of equity has power to consolidate 
actions, with or without the consent of the complainant. I t  is a power 
over the conduct of suitors, resting upon the clearest principles and 
absolutely essential to prevent scandalous abuses and to protect defend- 
ants against gross oppression." See, also, Castle ?I. Castle, 69 W .  Va., 
400; Cooper ?;. Bowen, 140 Ga., 45. Whether the exercise of the power 
be discretionary and unreviewable, or, though it clearly exists, is subject 
to rerision by appeal, there was no abuse of i t  here, and the result will, 
therefore, be the same in either, case. The judge acted wisely in con- 
solidating the two actions, as they are substantially alike and the plain- 
tiffs in them seek the same relief. 

There is nothing in  the other question raised, as there are no facts to 
be found in the record which support the contention of appellant. 
The signature to the complaint of appellee was evidently an in- ( 96 ) 
advertence, and it was stated on the argument before us and not 
denied that dissolution of the law firm had taken place before any mo- 
tion in the cause had been made. But apart from all this, nothing has 
been done that violates the rights of either party, and the order was a 
matter of course, as it granted the relief which both parties were de- 
manding. 

No error. 

Cited: Henderson v. Forrest, 184 N.C. 232 (c) ; BZount v. Sawyer, 
189 N.C. 211 (c) ; Rosenmann 21. Belk-Williams Co., 191 N.C. 497 (c) ; 
Durham v. Laird, 198 N.C. 697 (e) ; Abbitt v. Gregory, 201 N.C. 594 
( c ) ;  E d t e  v. Lexington, 213 N.C. 781 ( c ) ;  Peeples v. R .  R., 228 W.C. 
592 ( c ) .  
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JOHN B. OAKLEY v. CHARLES L. LASATER. 

(Filed 27 September, 1916.) 

1. Appeal and  Error-Record-Issues-Presumptions-Arrest and Bail- 
Negligence. 

Where the evidence has not been set out in the record of the case on 
appeal, i t  mill be deemed that  i t  justifies the issues: and where the jury 
have found, by their answer to an issue not objected to, that  the defendant 
has negligently injured the plaintiff's mule, i t  mill not be inferred that  
such was " ~ ~ o n g f u l l y ,  recklessly and wantonly done, after being forbidden 
by the plaintiff's agent," so as  to sustain a n  order of arrest against the 
person of the defendant. 

2. Same-Statutes. 
A judgment that execution issue against the person of the defendant 

cannot be sustained upon the mere finding that the defendant negligently 
injured the plaintiff's property, for to justify such execution under our 
statutes, Rel-isal, secs. 727 ( I ) ,  625, the injury must hare been intention- 
ally or maliciously inflicted, i.e., with some element of violence, frand, 
or criminality. 

3. Same-Homestead-Exemptions. 
Where arrest and bail is authorized, ReTisal, see. 727 (I),  execution 

against the person of the judgment debtor may be issued, Revisal, see. 
625, and after judgment he cannot be discharged except by payment, or 
giving notice and surrender of all property in excess of $50, Rel7isal, secs. 
1920, 1918a, and the effect of the execution against the person is to de- 
prive him of his homestead and his personal property exemption over 
and above $30; which does not contemplate a n  execution against the per- 
son when injury to personal property of the plaintiff has been caused 
solely by the negligent act of the defendant, or by accident. 

APPEAL by defendant f r o m  Lyon, J., a t  M a r c h  Term, 1916, of CHAT- 
HAM. 

H. A. London & Son nnd Pred W. Bynum for plaintiff .  
R. H. Hayes for defendant. 

CLARK, C. J. T h e  verdict finds t h a t  the  defendant "negligently" in- 
jured the  mule of the  plaintiff. T h e  allegation in t h e  complaint 

( 9 7  ) is  t h a t  the  i n j u r y  mas  done "wrongfully, recklessly, a n d  wantonly 
and af ter  being forbidden b y  t h e  plaintiff's agent.') T h i s  allega- 

t ion  of t h e  complaint was  denied i n  the  answer, a n d  the issue submitted 
without  exception is, "Did the  defendant negligently injure the mule of 
t h e  plaintiff 2" There is  n o  evidence sent u p  i n  the  record. We mus t  
t a k e  it, therefore, t h a t  t h e  evidence justified the  issue. T h e  judgment 
t h a t  a n  order  of arrest should "issue against the  person of the  defend- 
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ant" should not have been granted and should be reformed by striking 
out such order. 

Xevisal, 727 ( I ) ,  authorizes an arrest and holding to bail, among 
other cases, "where the action is for an injury to person or character, 
or for injuring, or for wrongfully taking, detaining, or converting prop- 
erty, real and personal." 

Revisal, 625, authorizes an execution against the judgment debtor "if 
the action be one in which the defendant might have been arrested." I n  
such case the person arrested cannot be discharged after judgment, 
except "by payment or giving notice and surrender of all property in 
excess of $50." The Code, sec. 2972 (now Rev., 1920, 1918a) ; Ferti- 
lizer Go. v. Grubbs, 114 S. C., 470; 8. v. Williams, 97 N. C., 415. The 
effect of an execution against the person, therefore, is to deprive the 
defendant in the execution entirely of his homestead exemption and of 
any personal property exemption over and above $50. 

I n  Dellinger v. Tweed, 66 N. C., 266, often affirmed since, Gill v. 
Edwards, 87 N. C., 76, and other cases in Anno. Ed., i t  is held that the 
homestead and personal property exemption can be aiserted against a 
judgment in an action of tort. We think, therefore, that an execution 
against the person which would deprive the defendant of his homestead 
and personal property exemption cannot issue where the judgment is 
for an injury sustained by negligence or accident, but only when the 
injury has been inflicted intentionally, or maliciously; that is, there 
must be some element of violence, fraud, or criminality. This is the 
true dividing line between those cases which affirm Dellinger v. Tweed 
and those which seem to depart from it. For instance, in Moore v. 
Green, 73 N. C., 394, the defendant was held in an action for libel. I n  
Long v. McLean, 88 N. C., 3, the action was for wrongfully taking and 
converting personal property. I n  Kinney v. Laughenour, 97 N. C., 
325, the action was for seduction. I n  Burgwyn v. Hall, 108 N. C., 489, 
the action was for false arrest. A11 these and similar cases come under 
the express provisions of Revisal, 727, and embrace some element of 
violence, fraud, or criminality. I t  is otherwise when the "injury to 
property" is committed negligently or accidentally. 

The language of Revisal, 727 ( I ) ,  authorizing arrest and bail "for 
injury to property," and consequently an execution against. the person, 
Revisal, 625, applies only where the injury was intentional, not 
where it was merely negligent or accidental. We find no case in  ( 98 ) 
which a person has been committed to jail by order of the court 
and held until he is released upon surrender of his homestead and per- 
sonal property exemption (Rev., 1918a), where the injury was merely 
accidental or negligent. The context of Revisal, 727 ( I ) ,  indicates that 
the injury must have been intentional. I f  the issue submitted had con- 
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formed to the complaint and had been sustained by the verdict, the 
judgment should have directed execution to issue against the person. 

On the issues submitted and found, the court should have signed the 
judgment tendered by the defendant, which omitted the order for a n  
execution to issue against the person if the judgment was not paid. The  
judgment rendered should be modified by striking out that  provision. 
The plaintiff will pay the costs of this appeal, as  there is error i n  the 
particular excepted to by the appeal. 

Judgment modified. 

Cited: NcKinney  v. Patterson, 174 N.C. 488 (2c) ;  Pad v. Auction 
Co., 181 N.C. 6 (2c) ; Coble v. Medley, 186 N.C. 481 (2c) ; Swain v. 
Oakey, 190 N.C. 115 (2c) ; Short v. Kaltman, 192 N.C. 156 (2c) ; Har- 
ris v. Singletary, 193 N.C. 589 (2c) ;  Foster v. Hyrnan, 197 N.C. 191 
(2e) ;  Braxton v. Natthews, 199 N.C. 484 (2c ) ;  Little v. Miles, 204 
N.C. 647 (2c) ; Crowder v. Btiers, 215 N.C. 125 (212). 

ARCHIE P. ASHBY v. NORFOLK SOUTHERN RAILROAD COMPBNY. 

(Filed 27 September, 1916.) 

1. Railroads-Push Cars-Children-Dangerous Places-Trials-Evidence 
-Segligence-Questions for Jury. 

Evidence tending to show that employees of defendant railroad com- 
pany m-ere operating a push-car loaded with cross-ties on defendant's track, 
and asked plaintiff, a boy 8 years of age and some other children to help 
push the car to a switch to clear the track for an expected train: that to 
pass a trestle the lad jumped upon the car, and to avoid a cattleguard 
700 yards beyond, and being warned thereof by the employees, the plaintiff 
again attempted to jump upon the car, but fell, to his injury; that the 
foreman of the gang saw the boy thus engaged and did not object : Held, 
upon a motion to nonsuit, sufficient evidence of defendant's actionable 
negligence to take the case to the jury. 

2. Contributory Negligence-Children-Trials - Evidence - Questions of 
Law. 

A lad 8 years of age, injured while assisting, a t  their request, the de- 
fendant's employees in pushing a car loaded with cross-ties, and injured 
while endeavoring to jump on the car to ride across a cattle-guard, was 
too young to be guilty of contributory negligence under the facts of this 
case. 

3. Railroads-Children-Dangerous Places-Push Cars-Negligence. 
Where the defendant railroad company's employees operating a push- 

car loaded with cross-ties invited or permitted a lad 8 years of age to 
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help them, in consequence of which he mas injured, and this conduct 
of the boy had been seen by the foreman of the gang without objection: 
Held, the company wag liable, though it had theretofore forbidden its 
employees to permit children to thus help them. 

4. Same-Duty of Company. 
The plaintiff, a lad of 8 years, was injured while assisting employees of 

defendant railroad company to push a car loaded with cross-ties along 
the track, at their request, with the linomledge of the foreman. Held, 
it was not o n l ~  the duty of the defendant to order the child away from 
the track, but it should have seen that he went away. 

APPEAL by plaintiff from I V h e d b ~ e ,  J., at February Term, ( 99 ) 
1916, of CRAVEK. 

C. A. Y o r k ,  A. D. W a r d ,  and TVillinnz F. W a r d  for plaintiff. 
Moore  d D u n n  for de fendan t .  

CLARK, C. J. This is an action for personal injury to a minor, at  the 
time of the injury 8 years of age, who brings this action by his next 
friend. The employees of the defendant were operating a push-car 
loaded with cross-ties under the supervision of the section master. There 
was evidence that one of the employees asked the plaintiff and two or 
three other small boys to help push the car to the switch before the 
arrival of an approaching train, and that when the car approached the 
trestle one of the boys, with the knowledge and without objection of the 
employees or the foreman, jumped on the car and rode across; that they 
continued to push the car for several hundred yards till they approached 
a cattle-guard across the track in which there were sharp iron pointers 
which the plaintiff was unable to walk upon with his bare feet, and 
being cautioned by the foreman to "look out" for the cattle-guard, the 
plaintiff in attempting to climb upon the car to ride across slipped and 
fell. the wheel of the car passing orer his foot. There was evidence 
that the child was not invited by the employees and that the section 
master in charge had no knowledge of his participating in pushing the 
car. But there was evidence for the plaintiff that one of the employees 
asked the boys to help push the car, and also that the foreman saw the 
boys pushing the car and made no objection. Upon a nonsuit this evi- 
dence must be taken as true, and, if true, it mas negligence for the 
defendant through its foreman to permit a child of the age of the plain- 
tiff to participate in such dangerous work with its great liability of 
injury to those who are not presumed to have judgment to avoid the 
dangers incident to such work. 

If the railroad employees invited or permitted the plaintiff to take 
part in pushing the car the company was liable, though the company had 
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$orbidden t h e  employees to permit this  to  be done. 33 Cyc., 819. I t  was  
no t  only t h e  d u t y  of the  defendant to  order  the  child away f r o m  i ts  t racks 

a n d  f r o m  moving cars, but i t  should see t h a t  he does go away. 
(100) 33 Cyc., 769, and  cases there cited. I f  the  boy was there f o r  t h a t  

length of time, i t  was negligence if the  foreman did not discover 
the  child a n d  make h i m  leave. 

I n  Qreer v. Lumber Co., 1 6 1  N. C., 146, the  Court  held tha t  there 
being evidence tha t  the  foreman permit ted the  children to ride on the 
engine, it was  actionable negligence not  t o  require  them t o  leave. 

Contr ibutory negligence cannot be  at t r ibuted to  a child of the age of 
t h e  plaintiff a t  the  t ime of this  injury.  

T h e  judgment of nonsuit i s  
Reversed. 

Cited: Campbell c. Laundry, 190 N.C. 653 (2c) ; Brown, v. R. R., 1 9 5  
N.C. 701 (2d)  ; i l forris v. Xprott ,  207 X.C. 360 (20). 

MIDDLE CANAL COMPANY v. W. H. WHITLEY. 

(Piled 4 October, 1916.) 

1. Drainage Districts-Constitutional Law-Assessments-Irregularities- 
Collateral Attack. 

An assessment made under the provisions of our drainage laws is 
constitutional and valid, and when i t  does not appear to be void on its 
face, i t  may not be collaterally attacked by a defendant owner of lands 
embraced in the district, in a n  action to enforce its payment. 

2. Drainage Districts-Appointment of Assessors-Report-Confirmation. 
I t  is immaterial whether the owner of lands in a drainage district 

formed under our statutes had notice of a meeting a t  which a committee 
had been appointed to assess the lands in the district and determine the 
amount of each assessment, when the assessment has been accordingly 
made, and duly ratified and confirmed a t  a snbsequent meeting regularly 
called and held in accordance with the statute, of which he had notice. 

3. Drainage Districts-Assessments-Proceedings - Irregularities - Pre- 
sumptions-Procedure. 

Objection to an irregularity in making a n  assesment against the owners 
of land in a statutory drainage district, which does not avoid the assess- 
ment on its face, should be made to the properly constituted authorities 
of the corporation, and its collection will not be enjoined or set aside 
on account of defects or omissions of statutory requirements which do not 
affect the substantial justice of the assessment itself or render it  void 
a b  initio, the presumption being in favor of the regularity of the pro- 
ceedings. 
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4. Drainage Districts-L4ssessments-Liens-Courts-~Jurisdiction. 
An assessment made upon owners of lands within a statutory drainage 

district constitutes a lien upon the lands therein and is enforcible by 
proceedings in r e m  in a court having equitable jurisdiction, in the absence 
of other provision of the statute; and personal judgment against the 
defendant may not be had, as in actions arising es contractu; therefore, 
a justice of the peace has no jurisdiction 01-er actions to enforce the pay- 
ment of such assessments, and they will be dismissed upon motion to 
nonsuit when brought in that court. 

6. Drainage Districts-Assessments-Levy-Homestead. 
An owner of lands in a statutory drainage district may not claim his 

homestead exemption therein against an assessment levied thereon in 
accordance with the provisions of the statute. 

6. Drainage Districts-Assessments-Docketing - Enforcement - Levy- 
Courts-Supervision. 

Assessments upon lands within a drainage district made in accordance 
with the statute become liens on the lands when properly certified by the 
officers of the corporation and docketed in the ofice of the Superior Court 
of the proper county; and executions may issue directing that such lands 
be sold to pay the assessments and the costs. Laws 1909, see. 21;  Pell's 
Revisal, secs. 3996, 4003. Xemble, the courts will review by writ of 
certiorari the action of the drainage corporation in making illegal assess- 
ments and enjoin such assessments that are absolutely void upon their face. 

CIVIL ACTIOX tried a t  February Term, 1916, of BEAUFORT; (101) 
Shaw, J .  

The action was commenced before a justice of the peace to recover 
$45 and interest on account of an  assessment under the drainage laws 
of this State made by plaintiff upon defendant's land. 

Upon the tr ial  i n  the Superior Court a motion to nonsuit was sus- 
tained, and plaintiff appealed. 

Small, iWncLean, Bragaw & Rodman for plaintiff. 
Daniel & Warren for defendant. 

BROWN, J. 1. The contention of the defendant that  the assessment 
is void upon the  face of the record cannot be sustained. T h e  constitu- 
tionality of the drainage laws of this State has been sustained in  several 
cases and cannot now be successfully attacked. Leary v. Drainage Co., 
ante, 25. Drainage districts are regarded as quasi-public corporations 
created for private benefit, but endowed with the power of eminent do- 
main and other governmental functions for the public benefit. Xander- 
l in  v. Luken,  152 N. C., 738; Drainage Comrs. v. F a r m  Assn., 165 
N. C., 697. 

This assessment does not appear to be void upon the face of the 
record, and therefore cannot be attacked collaterally. It was ordered 
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on 28 February, 1910, and a committee appointed to inspect the lands 
to determine the amount of each assessment. This was done and an 
assessment of 9 cents per acre was made against defendant's 500-acre 
tract. 

This assessment was duly ratified and confirmed at a subsequent meet- 
ing of the plaintiff regularly called and held in accordance with the 
statute. I t  is, therefore, immaterial whether defendant had notice of the 

meeting of 28 February, 1910. I f  there is any irregularity which 
(102) does not avoid the assessment upon its face, it is the duty of de- 

fendant to apply to plaintiff to correct it and to set aside the 
assessment. 

Bn  assessment is like a tax, and mill not be enjoined or set aside 
on account of defects and omissions of statutory requirements whicb 
are not of such a nature as to affect the substantial justice of the tax 
itself or render it void ab initio. 37 Cyc., 1262, and cases cited in note. 

The presumption is in favor of the regularity of the assessment pro- 
ceedings. Omnia prczsumuntur rite et solemniter esse acfa donee pro- 
betur i n  contrariuh. 

2. We are of opinion, howerer, that this action will not lie and that 
the justice of the peace has no jurisdiction to entertain it. I t  is not a 
debt and does not arise en: contractzs. I t  is not a personal liability of 
the landowner to be collected by execution, as against which he would 
be entitled to a homestead. I t  is a statutory charge upon the land and 
must be collected by proceedings in rem in a court having equitable 
jurisdiction, unless some other method is provided by the statute. I f  
the land benefited is insufficient in value to pay the assessment in full, " 

the remainder cannot be collected out of the other estate of the land- 
owner. 

Upon the subject it is said in Elliott on Roads and Streets, 400: "It 
is not easy to perceire how the assessment can extend beyond the prop- 
erty against which it is directed, since the sole foundation of the right 
to direct and enforce the assessn~ent rests upon the theory that the land 
receives a benefit equal to the assessment. I f  the land, with the super- 
added value given to i t  by the improvement, will not pay the assessment, 
there is no constitutional warrant for the right to seek payment of the 
assessment elsewhere; for the land is all that the improvement can by 
any possibility benefit, and land (or other property) that is not benefited 
cannot be seized without violating the principle which forbids the taking 
of property without compensation, nor without breaking down the only 
theory upon which it is possible to sustain local assessments; and yet if 
there is a personal liability, the assessment may be enforced although 
the land, even as enhanced in value by the improvement, may not be 
worth a tithe of the extent of making the improvement. The decisions 
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which declare statutes imposing a personal liability upon the landowner 
unconstitutional are in our judgment so strongly entrenched in prin- 
ciple that they cannot be shaken." 

This question is discussed in a learned opinion by Mr. Justice Shep- 
herd in the leading case of Raleigh v. Pace,  110 N.  C., 33, where it is 
held: "The powers to enforce the collection of such assessments are 
limited to the specific property presumed to be benefited, and do not 
authorize a personal judgment against the owner of the property, and, 
therefore, so much of the act, in this case, as provides that a 
judgment rendered for the amount alleged to be due might be (103) 
docketed and enforced as other iudgments is invalid." " - 

I t  is usual for drainage laws to provide a summary and inexpensive 
method for collecting assessments, as they are generally small in amount, 
and the expense of & suit in the Superior Court to collect each assess- 
ment would be too much of a burden. The act of 1909, sec. 31, provides 
a very expeditious as well as effective method of enforcing the collection 
of assessments. which doubtless is universallv followed since that law 
was enacted. The drainage law in force a t  the time of the incorporation 
of the plaintiff and the levy of the assessment in this case is contained 
in Pell's Revisal of 1908, sec. 3996, etc. We think this act, when prop- 
erly construed, furnishes a summary method of collecting these assess- 
ments without resorting to the Superior Court. 

Section 4003 provides that "Every corporator shall be bound to obey 
the lawful by-laws of the company and pay all dues lawfully assessed 
on him:  Provided, he shall in no case pay more than his proportion of 
the expenses as fixed by this chapter; and such dues may be collected 
in the corporate name in any court having jurisdiction; and every 
assessment~duly docketed in the county where the land to be affected 
lies shall be a lien on the lands of the debtor which are connected with 
the corporation from the date of such docketing." 

There is a broad distinction between dues which are imposed upon 
each member for the support of the corporation and the assessments 
which are levied upon the lands for the purpose of paying the expense 
of the drainage canals or ditches. The dues may be collected in the 
courts of justices of the peace where they are under $200, and out of 
any property owned by -the defendant, although assessments cannot. 
Therefore, the act provides that these assessments may be duly docketed 
in the countv where the land to be affected lies. 

We construe this to mean that these assessments, which are made by 
the corporation in accordance with the statute and its by-laws, and 
recorded in its proceedings, may be docketed in the Superior Court in 
order that they ma$ become liens upon the land against which they 
have been assessed. 
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Executions may be issued directing the sale of the land to pay the 
assessment and the costs. Such executions must necessarily be confined 
to the land against which the assessments have been levied. They cannot 
be collected out of any other property, real or personal, of the land- 
owner. I n  order to docket the assessments, of course, they must be 
properly certified by the officers of the corporation. We think this is 
the true meaning and purport of the drainage laws prior to 1909. 

I t  may be asked what remedy the landowner would have against illegal 
assessments. That question is not before us, but doubtless the 

(104) Superior Court could review the action of the drainage corpora- 
tion in levying these assessments by a writ of certiorari, or, if 

the assessment is absolutely null and void upon its face, the collection of 
i t  could be enjoined. 

Affirmed. 

Cited: Drainage District v. Hufstetler, 173 N.C. 524 (lc,  4e) ; Mor- 
ganton v, Avery, 179 N.C. 551 (413) ; Comrs. v. Sparks, 179 N.C. 585 
(4cc); O'Neal v. Mann, 193 N.C. 159, 162 ( I p )  ; Drainage Comrs. v. 
Bordeaux, 193 N.C. 629 (4c) ; Carawan v. Burnett, 197 N.C. 512 (4c) ; 
Rigsbee v. Brogden, 207 N.C. 513 (4c) ; Wilkinson v. Boomer, 217 N.C. 
220 (4p) ; Hopkins v. Bamhardt, 223 N.C. 621 (4p). 

GEORGE J. HALES v. ATLANTIC COAST LINE RAILROAD COMPANY 
AND D. J. ROSE AND R. H. HICKS. 

(Filed 4 October, 1916.) 

1, Easements-Appurtenant-Railroads-Deeds and Conveyances - Con- 
tracts-Interpretation. 

Where the owner of lands grants to other private and adjoining owners 
the privilege to cross his lands with one railroad siding at a certain loca- 
tion, "not to be used by or for them or their tenants or any other owner 
of said lot, after thirteen years from date"; that the privilege mas given 
to reach the grantee's lot with a side-track, and they were not to place cars 
on the grantor's lot: Held, at1 easement in gross did not pass by the 
conveyance, but a right of way appurtenant to the business lot of the 
grantees and the tenants and occupants under them, and thereunder a 
railroad company cannot acquire from the private grantees a right of use 
of the easement for the general public, or extend the roadway to points 
beyond to handle the business of its other patrons or customers. 

Where the owner of lands has granted the privilege of a spur-track 
across his lands appurtenant to the lands of adjoining private owners, 



N. C . ]  FALL TERM, 1916. 

and the railroad company has attempted to acquire this privilege and 
extend i t  to other of its customers in the town: Held,  the right to the 
extended easement may be acquired by the excessive user, and the tres- 
pass being a continuing one, may be enjoined, on the ground that dam- 
ages a t  law are  inadequate, and to prevent a multiplicity of suits and 
vexatious litigation. Jones v. Lassiter,  169 N. C., 250, cited and distin- 
guished. 

3. Same-Damages. 
Where a railroad company is attempting an excessive use of a spur- 

track permitted orer  the lands of the omner appurtenant to the private 
owners of adjoining lands, under their contract alone, and had not entered 
upon the lands under its statutory right of condemnation, the principle 
that  the owner granting the pri17ilege has only his right of action for  
damages arising from the excessive user has no application. 

4. Same-Statutes. 
Section 1097 of the Rerisal, subsec. 5, authorizing railroad companies, 

under certain conditions, to establish side-tracks for the accommodation 
of private industries, has no application where i t  is shown tha t  the rail- 
road company has acquired, from a prirate omner, the right to a spur-track 
over the lands of a n  adjoining owner, and appurtenant to his own land, 
and is using i t  in connection with its other patrons, not contemplated by 
the grant under which it  claims the right. 

5. Railroads-Spur-tracks - Condemnation - Corporation Commission - 
Statutes. 

A railroad company, of its own initiative or by virtue of a contract 
with private persons, can acquire no right to construct and use its side- 
tracks to private industries off its right of way and orer the lands of 
intervening owners against their will; and where i t  has permanently 
located its line, i t  is, a s  a rule, restricted to that and the right of y a y  
incident to i t ;  nor is this principle affected by Revisal, see. 1097, subsec. 5, 
which authorizes the Corporation Commission to permit the building of 
industrial spur-tracks after investigation. 

6. Railroads-Spur-Tracks-Easements-Appurtenqual Facilities. 
Where the grantees of the use of a spur-track over the lands to be 

used only with reference to the grantees' private business enterprises 
located on their own lands hare  granted the right of this use to a rail- 
road company which seeks to extend i t  to its other patrons, the railroad 
company can only act  as  the agent of the grantees of the right, with only 
such powers a s  they may have had, and the rule that such corporations 
are  required to furnish equal facilities to all its shippers has no appli- 
cation. 

CIVIL ACTION f r o m  EDGECOMBE, heard on re tu rn  to prel iminary (105)  
restraining order a'nd on motion to make t h e  same permanent, be- 
fore Connor, J., a t  Wilson, N. C.,  on  7 Ju ly ,  1916. 

T h e r e  was  judgment dissolving the  restraining order, a n d  plaintiffs, 
hav ing  du ly  excepted, appealed. 
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G. H. T. F o u n t a i n  (e. S o n  for  p l a i n t i f .  
L. V .  Bnssett and F. S .  Spruill for  de f endan t .  

HOKE, J. On the hearing its was properly made to appear that on 8 
June, 1915, defendants Rose and Ricks bought and plaintiff sold and 
conveyed to said defendants a certain right of way orer a lot of plain- 
tiff's in  the city of Rocky Mount, the agreement between them being 
embodied in a written contract, signed by all the parties, in terms as 
follows : 

"This contract, made this 8th day of June, 1915, by and between 
D. J. Rose and R. H. Ricks of the one part and G. J. Hales of the 
other part:  

"Witnesseth, That for and in consideration of the sum of five hundred 
dollars ($500) paid by said Rose and Ricks to said Hales, the said Hales 
grants to them for the period of thirteen (13) years from date the privi- 

lege of crossing with one railroad siding his lot on Washington 
(106) and Marigold streets as situated on the blue-prints laid out by 

the railroad engineer from said Hales' present siding south along 
the western end of the machine works lot or said Rose and Ricks lot; 
said privilege not to be used by or for them or their tenants or any other 
owner of said lot after said thirteen (13) years period without new con- 
tract being made. 

"It is further agreed between said Rose and Ricks of the one part and 
Hales of the other part, that this privilege is given to reach said Rose 
and Ricks lot with a side-track, and that said Rose and Ricks are not 
to control, use, or hare cars placed on said part of track lying on said 
Hales lot." 

That, acting under and by virtue of said contract, the railroad ex- 
tended its traek and has been operating its cars over said right of way, 
delivering freight to said defendants doing business on said lot until 
some time in 1916, when defendant railroad, acting under an arrange- 
ment or agreement with its codefendants, Rose and Ricks, both claiming 
the right to do so under the above contract of plaintiff, have extended 
said track 40 feet beyond the lot of Rose and Ricks and have been and 
are delivering freight to others and to persons who are not occupants 
of the Rose and Ricks lot described and referred to in the contract of 
plaintiff, among others, to the Builders7 Supply Company, a corporation 
doing business on another piece of property. I t  appears further that 
defendant railroad company, under an arrangement or agreement with 
its codefendants, and claiming the right to do so under said contract of 
plaintiff, has been for some time making use of said track and right of 
way across plaintiff's lot in order to make deliveries of freight to the 
wholesale merchants doing business in lower Rocky Mount, and defend- 
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ant company, in its answer and affidavits, avers its purpose and claims 
the right to do so in performance of its duties as a common carrier which - 
require it to afford equal facilities to all persons properly applying to 
ship over its lines. 

From a perusal of the contract between plaintiff and Rose and Ricks, 
and under which defendants claim the right to act, it appears that the 
grantees bought and intended to buy, and grantor sold and oonveyed and 
intended to sell and convey, a right of way over plaintiff's lot for the 
purpose of enabling said grantees to ship freight to them and others 
doing business on the lot specified in the instrument. The right granted 
is "to cross with one railroad siding his lot on Washington Street, etc., 
from said Hales' present siding south along the western end of said 
Rose and Ricks lot. Said privilege not to be used by or for them or 
their tenants or any other owner of said lot after thirteen years from 
date." I t  is further agreed between Rose and Ricks of the one part and 
Hales of the other part that this privilege is given to reach the Rose 
and Ricks lot with a side-track, and said Rose and Ricks are not 
to have or place cars on the Hales lot," etc. And it is clear 'from (107) 
the language of the contract and the attendant circumstances that 
the right obtained was not an easement in gross, but a right of way ap- 
purtenant to the business lot of the grantees and the tenants and occu- 
pants under them, and it was no part of their purpose to pay out their 
money to procure a right of use by and for the general public. Simmons 
v. Groom, 167 N. C., 271. 

This being, i n  our opinion, the correct construction of the contract, 
the grantees acquired no right to extend this privilege to other persons 
doing business on other lots, and could not confer upon the railroad 
the right to use this track for the purpose of general delirery of freight 
in  South Rooky Mount or otherwise. Wood v. Woodley, 160 N.  C., 1 7 ;  
Winslozu v. City of Vnllejo, 14 Cal., 5'23; Xhaver v. Egdell, 48 W. Va., 
502; Greene v. Canny, 137 Nass., 64; Davefiport v. Lawson, 38 Mass., 
72; Dudgeon v. Bronson, 159 Ind., 562; Schuroele c. Betz, 212 Pa. St., 
32; 14 Cyc., pp. 1206, 1208, 1209. I n  Schuroele's case, supm, it was 
held: "That an easement of right of may over another's property is 
appurtenant to the particular piece of ground of the dominant owner 
with which it is granted, and is not personal to the owner, authorizing 
him to use it in connection with other real estate he may own abutting 
on the right of way." 

I n  1 4  Cyc., 1209, it is said: "An easement can be used only in con- " ,  

nection with an  estate to which it is appurtenant, and cannot be ex- 
tended to any other property which he may then own or afterwards 
acquire." And these and other authorities a're to the effeclt that the 
unwarranted user of the way by the dominant owner in excess of the 
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right granted will amount to a civil trespa~s, and, when the same is 
repeated and continuous, and especially m-hen in the assertion of owner- 
ship, that injunction is the proper remedy. Wood I:. Woodley,  supra.; 
@ebb v. C'legg, 137 N.  C., 153; Greene v. Canny ,  137 Mass., supra; 
W e s t  u. R. R., 137 Ala., 568; 8ociety v. X o w i s  Canal and Banking  Co., 
1 N.  J. Eq., 157; C. S. Freehold, efc., Co. v. Galligos, 89 Fed., 769; 22 
Cyc., p. 836; 2 Joyce on Injunctions, see. 1129 ; Jones on Easements, 
see. 879. I t  is well understood that a prescriptive right to an extended 
easement may be acquired by excessive user, Washburn on Easements, 
3 Ed., p. 141; and in 22 Cyc., supra, it is said : "When acts of trespass 
are continuous and constantly recurring whereby, if permitted to con- 
tinue, irreparable injury may result, as mhere the continuous wrongful 
invasion of plaintiff's right might ripen into a prescriptive right, an 
injunction will lie to restrain such trespasser, both on the ground that 
the remedy at law by suit for damages is inadequate and to prevent a 
repetition and multiplicity of suits." 

I n  Jones on Easements: "It is sufficient ground for such relief that 
the injury cannot be adequately compensated in damages or that 

(108) the injury is a continuing one and compensation at law could be 
had only by successive suits, when relief in equity will be granted 

to prerent multiplicity of suits and rexatious litigation." And in Society 
v. N o r r i s  Canal Co., 1 New Jersey Eq., supra, it was held: "That an 
injunction is a preventire remedy and will not lie for past injuries, but 
if injuries are continued and the right to continue them is set up and 
persisted in, the court may interfere by injunction." 

I t  is urged for defendant company that as the defendant company 
is a public-service corporation, required to afford equal facilities for all 
shippers who apply in  like case, and the railroad track is an accom- 
plished fact, the court will not interfere with additional use of the track 
for  the purposes indicated, but will leave the plaintiff to its action for 
damages, citing, among other cases, Waste  Co. v. R. R., 167 N. C., 340; 
Gm'fin v. R. R., 150 N. C., 312. But these decisions and the principle 
upon which they rest afford no protection to the defendant on the facts 
presented in this appeal. They were cases where the railroad company, 
under statutory authority, had entered on plaintiff's property or inter- 
fered with his proprietary interests and had the right to continue so 
i n  the exercise of the quasi-public franchise conferred upon the coni- 
pany for the public benefit, and the Court very properly held that the 
question presented was the award of compensatory damages. But in 
this case the entry, as stated, was under and by virtue of a contract 
between individuals in which a right of way was acquired for a specified 
and private purpose. The company, therefore, is not on this lot or 
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using i t  in the exercise of its franchise, but only as agents of their co- 
defendants, the grantees of the easement. 

And the same answer must be made to the uosition that the defendant 
company is protected in the use of this track and right of way under 
section 1097, Revisal, subsec. 5, authorizing, under certain conditions, 
the  establishment of side-tracks for the accommodation of urivate indus- 
tries. The section referred to confers upon the Corporation Commis- 
sion the power to establish these sidings under certain conditions, and 
restricts the exercise of such right to 500 feet in length. But a railroad 
company, of its own initiative or by virtue of a contract with private 
persons, can acquire no right to construct and use side-tracks to private 
industries off their right of way and over the lands of intervening 
owners against the Kill of such owners. When they have once perma- 
nently located their line, they are, as a rule, restricted to that and the 
right of way incident to it. Pierce on Railroads, ch. 9, p. 254; Elliott 
on Railroads. 2 Ed., see. 930. And the statute referred to was not in- 
tended to alter or impair this principle except in the way and by the 
agencies specified therein, that is, by the Corporation Commission, and 
after investigation by them. 

The position is well illustrated and the authorities correctly (109) 
applied in the recent case of Buf1e.r zl. Tobacco Co., 152 N .  C ,  
416, and in which it was held: 

"1. Without express legislatire power, a city may not authorize a 
contract between a manufacturing company and a railroad company 
for  the building of a side-track across its public street beyond the right 
of way of the latter for the benefit of the former and its business. Griflin. 
c. R. R., 150 N. C., 312, cited and distinguished. - 

"2. A citizen whose property is injured and who is deprived of his 
right of easement to freely pass and repass along a street and sidewalk 
of a town by reason of an unauthorized license to a railroad company 
by the town to build a private siding across the street beyond the right 
of way, for the benefit of another, is entitled to an injunction, although 
his property is not immediately adjacent." 

And the case of Jones  v. Lassi ter ,  169 N.  C., 750, to which we 
were also referred, has very little or no resemblance to the facts of this 
record. I n  that case it appeared that the city of Raleigh, also defend- 
ant, was engaged in paving its streets; had placed a plant for preparing 
material on a lot acquired for the purpose, and was carrying on this 
work when plaintiff, the owner of a lot near to the plant and 175 feet 
distant therefrom, instituted suit to restrain the operation of the plant, 
on allegation with supporting affidavits that the operation of the plant 
created a nuisance, to the special injury of plaintiff's property. I t  
appeared that the plant was fittingly located for the designated purpose, 
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and its operation was required for  carrying on the public work of paving 
the streets, and i t  would only continue for something like three months; 
and it was held that, under such circumstances, an  injunction would 
not  lie, the case being one where the immediate insistence on the private 
right must yield to that  extent to the public good. I t  will be noted tha t  
defendants were engaged in a public work for the public benefit; tha t  
the fact of a n  actionable wrong had not been established, but only 
alleged, and that  the  interference with proprietary rights of plaintiff, 
if any  existed, was only temporary, whereas, i n  our case the wrong- 
fu l  invasion of plaintiff's rights is admitted or plainly established: de- 
fendant company, as stated, has entered upon plaintiff's property and 
constructed the track under a contract between individuals in further- 
ance of a private enterprise, and this unwarranted and excessive user 
of the right of may is  not only continuous and repeated, but is persisted 
in, under claim of right. 

I n  our opinion, there was error in refusing to continue the injunction, 
and this will be certified, that  judgment may be entered in  accordance 
with this opinion. 

Reversed. 

C i f e d :  Bradshaw v. Lumber  Co., 179 N.C. 508 (2c) ; illeyer v. Reaves, 
193 N.C. 178 (p). 

W S L T E R  SILVEY v. SEABOARD A I R  L I N E  RAILWAY COMPANY. 

(Filed 4 October, 1916.) 

Railroads-Negligence-Unloading Car-Gang-plank-Accident-Trials- 
Evidence-Nonsuit. 

Where the eTidence tends to show that a consignee of plumbing mate- 
rial would not wait for the agent of the railroad company to unload it 
from the car, but voluntarily took two of his own employees, plaintiff 
and another, to  help him do so;  that they used an iron gang-plank about 
the usual size and kind ordinarily used a t  railroad stations for such 
purposes, which was placed a t  the time from the car door to the depot 
platform; that after seT7eral trips in unloading had been made the gang- 
plank slipped off of the car door as plaintiff was returning empty-handed 
for another load, when he could have reasonably seen its condition: 
Held, the plaintiff's injury resulted either from an unforeseen accident or 
from his own negligence, and recoT7ery was properly denied upon a motion 
to nonsuit. 

CLARK, C. J., dissenting. 

CIVIL ACTION, tried a t  June  Term, 1916, of HALIFAX; Stacy, J. 
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The usual issues in an action of this character were submitted to the 
jury and answered for plaintiff. His Honor set aside the verdict. The 
usual motions to nonsuit had been entered in apt time. The motion to 
nonsuit was allowed, and plaintiff excepted and appealed. 

George C. Green, W. E. Daniel for plaintiff. 
Nurray -4llen for  defendant. 

BROTYE, J. The evidence, taken in its most favorable view for plain- 
tiff, tends to prove that one Markham had some building and plumbing 
material in a car at defendant's station at Roanoke Rapids. The agent 
of defendant said to Markham that he could not unload the car iust 
then, as he had no one to assist him. Whereupon Markham voluntarily 
undertook to unload his material, and procured two of his own em- 
ployees, plaintiff and a colored man, one Hub Xills, to assist. The car 
was alongside the platform, about 18 inches from it. An iron gang- 
plank lay across the opening from car door to platform, one end resting 
on the car door and the other on platform. According to Markham, 
the gang-plank was about 2 feet r i d e  and about 2 feet long and a 
quarter of an inch thick. According to plaintiff, "It was an ordinary 
piece like they always use, 2 or 3 feet wide. I t  is the kind of iron that 
was used at these places for unloading cars." Plaintiff further testified 
that it was wider and as long as the table in the trial court room, which 
is 2 feet wide and 3% feet long. There was no defect in the iron and 
none in the car and platform. 

The plaintiff with Markham and X l l s  commenced to unload (111) 
Markham's material from the car by carrying it across the iron 
gang-plank, and each had carried several "turns." Plaintiff says, "I 
went in to get a turn. Before I went in, Mr. Markham went in. He  
went in and got a box of fillings." Plaintiff further stated that as he 
stepped on the end of the iron at the door it gave and he fell between 
the car and platform and was injured. Plaintiff further testifies : "The 
end of the piece of iron was lapping over on the car and on the plat- 
form. I t  looked perfectly safe to me. The iron did not break. I t  
slipped from the door of the car. That car door was open. The width 
of the door was the width of an ordinary car door. Platform was an 
ordinary platform. There was nothing about that piece of iron to in any 
way deceive me. I had been over this same piece of iron twice before- 
once in and once out. Markham had been over it a round trip, once in 
and once out, before I had. On the previous trips when we came out of 
the car both Markham and I were bearing loads in our arms and could 
not see. When the iron fell it was in plain ~~ieur .  There was nothing to 
obstruct my view. I could have seen it. The position that the iron 
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was in the car and the position it occupied on the platform was in my 
plain full view, and I could have seen it. Colored man helping us walked 
across the iron. I don't know how many trips he made. Mr. Markham 
and I were carrying out the light things and he was carrying the heavy 
things. That was before I was hurt. I don't know how many trips he 
made. I was going back in when I fell. I had nothing in my hands 
when I fell." 

I t  is manifest, we think, that plaintiff's injury was due to an unavoid- 
able accident or else to his own carelessness in failing to use his eyes as 
he crossed the gang-plank, and not to the breach of any duty defendant 
owed him. Markham was impatient for his material and voluntarily 
undertook to unload it with his own employees, plaintiff and Mills. The 
gang-plank was of the kind in general use and, according to plaintiff's 
own evidence, amply sufficient for unloading the car. Markham and 
his assistants used it with safety "several trips." When plaintiff was 
returning to the car for another "turn" the end of the plank in the car 
door slipped off and precipitated plaintiff to the ground. 

The evidence shows that the method was the one necessarily employed 
in  unloading cars and the implement was such as is in general use, with- 
out a defect and fully sufficient for the purpose for which it was in- 
tended. The use of the gang-plank is extremely simple, and its placing 
and supervision must of necessity be left exclusively to those who use it. 
I t  was the plain duty of plaintiff to watch it and see that it was in 
proper position so as not to slip before he stepped on it, and that too 
much of it was not on the platform and too little on the car, and vice 

versa. 

(112) I t  is a matter of common knowledge and observation that a 
gang-plank like the one used will slip from one side to the other 

so as to make it liable to fall unless kept in position. This is necessarily 
caused by rolling trucks or walking to and fro repeatedly over it in un- 
loading a car. 

I t  i i  the duty of those using it to use their eyes and watch it. The 
railroad can furnish them a safe gang-plank, as i t  did in this instance, 
but it cannot furnish eyes, nor can it compel their attention and care. 
The plaintiff very frankly said that the position of the plank was in  
full view and that he could have seen it. I t  is manifest that had he used 
his eyes, he could have averted the injury. 

As said by Dean Swift, quoting from Matthew Henry: "None so 
blind as those who will not see; none so deaf as those who will not hear." 

As declared in  Holy Wri t :  "Haring eyes, see ye not? and having 
ears, hear ye not 1 And do ye not remember 1" Mark 8 :IS. 

The plaintiff's injury is evidently the result of an unfortunate acci- 
dent which defendant could not guard against and for which it is not 
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liable, Martin v. ..Vfg. Go., 128 N. C., 264; Bryan v .  R. R., 128 N. C., 
387; or i t  is due to plaintiff's own lack of ordinary care, that equally 
bars his recovery, as he is not an employee of defendant. 

Autry's case, 156 N.  C., 293, and Pinch's case, 151 N. C., 105, relied 
on by plaintiff, have no application. I n  the former the plaintiff was 
injured by driving his loaded wagon into a deep hole on defendant's 
right of way, of which it had previous notice and promised to repair. 
I n  the latter, the plaintiff established the fact that a hole, caused by a 
rotten plank in one of the permanent structures of the defendant, was 
covered by a bale of cotton, and when plaintiff, acting under the instruc- 
tions of the defendant's agent, attempted to "head up" the bale of 
cotton, he stepped in this hole and n-as injured. 

Affirmed. 

The defendant's appeal in this case is dismissed. 

QL-~RK, C. J., dissenting: I n  this action for personal injuries the 
plaintiff was in  the employment of L. E. Markham, who went to the 
station of the defendant to get some freight that he needed in his work 
as plumber. The defendant's agent told Markham that his freight had 
not been unloaded, and '(told him to unload the material himself." At 
the request of Markham, the plaintiff and another employee proceeded 
to help him unload the material from the car. The nlaintiff had 
brought one load of fixtures from the car, and as he stepped upon the 
iron apron in going back into the car the apron slipped from the car 
door a& he fell Ltween the car and the ~1atform.sustaining serious u 

injury. This iron apron was not defective, nor the car nor the 
platform of the car. But the car was 18 inches "or more" from (113) 
the platform and somewhat higher than the platform, and the 
evidence of two witnesses, which must be taken as true, is that this apron 
mas 24 inches wide, and as the car was higher than the platform the 
margin on each side must have been something less than 2 inches. 

The plaintiff and his employer, Markham, and his coemployee, mere 
engaged in unloading the car at  the instance of the agent of the defend- 
ant company, and pro hac vice were employees of the company, and as 
such were entitled to a safe d a c e  in which to work. They had a right - 
to presume that the iron apron was sufficient. There vas  no patent 
defect to put them on guard. There is no evidence whatever tending 
to fix theplaintiff with- any contributory negligence in his manner of 
crossing from the platform to the car. The apron was placed there by 
the defendant, who invited him to make use of it, which he did in reli- 
ance that it mas a safe gangway to pass over. I f  there had been e-zi- 
dence of contributory negligence, which Tvas contradicted by the e1.i- 
dence of the plaintiff, the burden to prove it is by statute placed upon 



I N  T H E  SUPREME COURT. [I72 

the defendant and could not be made use of on a motion to nonsuit, or, 
vhat  is the same, to base a judgment setting aside the rerdict as a 
matter of lam. 

"He that hath eyes should see, and he that hath ears should hear" is 
a maxim that applies to the defendant in this case, who furnished an 
apron that was of insufficient ~ ~ i d t h  and placed it in a position in which 
i t  was likely to slip and did slip. These were matters which were within 
the knowledge of the defendant and not within the knowledge of the 
plaintiff, to whom there was no defect apparent warning him of danger. 
There is nothing tending to show that the plaintiff tramped over the 
iron apron in a negligent manner or that his conduct caused him to slip. 

The plaintiff went to the station at the invitation of defendant. He 
had a right to expect that the place which he was givrn to work in  
was in  a safe condition. He  testifies that he examined the iron amon 
and that i t  appeared to him to be safe to pass over. He  insists that he 
did all that a reasonably prudent man could have done under the cir- 
cumstances. The defect was in  the width of the iron amon and that it 
was placed by the agents of the company in such a manner that it could 
and did slip. This iron apron was as much a part of the platform of 
the depot, so fa r  as this plaintiff is concerned, as if it had been one of 
the planks of the floor thereof. I f  one of those planks had been sound, 
but laid down without nails to hold it, and the plaintiff had been injured 
by the plank tipping up or slipping, there could be no question of the 
liability of the defendant for such negligence. This iron apron was 
practically a part of the platform, being the gangway from the platform 
to the car. and with its narrow margin the defendant. in ~ i e w  of the 

car'being higher than the platfirm, should have decured the lower 
(114) edge from slipping by a cleat, or by driring in two or three nails 

to prevent its slipping. The failure to do this was the negligence 
of the defendant, and not the contributory negligence of the plaintiff, to 
whom the place seemed safe, and who did not contribute to the injury by 
his negligent manner of using the gangway. There is not a scintilla of 
evidence tending to show contributory negligence, and, even if there had 
been, the burden was upon the defendant to establish contributory negli- 
gence by a preponderance of proof. I t  could not be determined by the 
judge as a matter of law. 

I n  Finch 2;. R. R., 151 N. C., 105, there was a hole in the platform 
left by a rotting plank which was concealed by a bale of cotton which 
the plaintiff was delivering for shipment and heading up for marking. 
His  foot caught in the hole, whereby he was injured. A recovery was 
sustained, Brown, J., saying: "Plaintiff was obeying the instructions 
of the defendant's agent." I n  the present case the defect was not in the 
iron apron, but in its slipping from the position in which it was placed 
and the narrow margin, both of which defects were known to the defend- 
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ant, and i t  was not incumbent upon the plaintiff, who had never used 
the premises, to learn of the possible danger. 

I t  was the defendant, and not the plaintiff, who placed the iron apron 
with its narrow margin in a slanting position without any cleat to hold 
it from slipping. The plaintiff did nothing to make it slip. 

I n  Autry v. R. R., 156 N. C., 293, plaintiff's intestate was riding in a 
wagon with goods which he had gotten from the station, and drove into 
a hole on the right of way, which caused him to fall from the wagon and, 
a box falling upon him, he was killed. The hole was in plain view, 
and with care he could have foreseen the probable injury from driring 
into the hole. But the recovery was sustained upon the ground that the 
defendant company was required to keep its premises in  a reasonably 
safe condition for persons coming to receive freight. This is a much 
stronger case for the plaintiff, for here he was on the premises to receive 
his employer's freight, and by imitation of the company was unloading 
the car upon an implied assurance that i t  wa's safe for him to do so. 

Moreover, in this case all these matters were submitted. to the jury, 
and after argument by able counsel and a correct charge from the judge, 
the jury, whose province it is to ascertain the facts, found that the plain- 
tiff was injured by the negligence of the defendant, and that he neither 
contributed to his injuries nor assumed the risk of injury while unload- 
ing the car at  the instance of the defendant, who should have unloaded 
it. Indeed, there was not a scintilla of evidence tending to show con- 
tributory negligence or assumption of risk. The injury would not and 
could not have occurred if the iron apron had been wider, or if a cleat 
had been placed in the lower edge to prevent it from slipping. The 
negligence in these respects was solely the negligence of the de- (115) 
fendant. Plaintiff's testimony is that the iron apron was in place 
when he got there. 

The wisdom of the ages has found it necessary for the protection of 
the weak to formulate and place in our Constitution the provision, "The 
ancient mode of trial by jury is one of the best securities of the people, 
and ought to remain sacred and inviolable." Const. North Carolina, 
S r t .  I, see. 19. When the Constitution of the United States was adopted 
this was one of the provisions which was omitted, but i t  was thought 
so essential that the vote of a sufficient number of the States could not 
be had for ratification until it was agreed that the first ten amendments 
should be adopted, and among then1 was this: "The right of trial by 
jury shall be preserved, and no fact tried by a jury shall be otherwi'se 
regxamined in any court of the United States than according to the rules 
of common law." 

I t  has been well said: "Po~ver is constantly slipping from the many 
to the fern-." From the beginning there have been constant efforts to 
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restrict the constitutional right to have issues of fact found by a jury of 
twelve impartial men and not by the judge, and to whittle down the 
province of the jwy, especially in cases where corporations >?it11 great 
influence and numerous counsel a t  command are defendants in actions 
of this kind. Usually the plaintiff, as in this case, is an employee with- 
out means and without influence, who finds i t  difficult to secure counsel, 
except on a contingent fee, and that fact is used against him. When 
the parties are so unequally matched there is nothing more important 
in  the administration of justice than that this great guarantee of even- 
handed justice, which is imbedded in the Constitution of the State and 
of the Union, shall be preserved without diminution and that the respect 
due the courts shall not be impaired by,devolving upon the trial judges 
the duty, foreign to their functions and forbidden by the Constitution, 
both State and Federal, of deciding issues of fact. 

I n  this case, as already stated, there is not a scintilla of evidence of 
contributory negligence or assumption of risk by the plaintiff. I f  there 
had been, still the statute of the State, Laws 1887, ch. 33, now Revisal, 
483, correcting a former decision by a divided Court, Owens v. R. R., 
88 N. C., 502, forbade the judge to pass upon it, but required that i t  
should be proven to the satisfaction of the jury by the preponderance 
of the evidence; and this has been observed ever since. See numerous 
cases cited under section 483 in Pell's Revisal. The only exception that 
the Court has hitherto ventured to make is when the contributory negli- 
gence is shown by the plaintiff's evidence, and in this case his evidence 
negatives, instead of proving, any contributory act on his part. For what 
purpose was this statute pa'ssed if it can be disregarded after the plain- 

tiff has denied any negligence on his part and the rerdict of 
(116) the jury has sustained his statement? There is no greater danger 

in the administration of justice than to take from the juries the 
. ascertainment of the facts in actions of negligence against powerful 

corporations. I t  is this that has caused both the Federal and the State 
governments to provide that in all actions for negligence brought by an 
employee against a railroad company contributory negligence shall no 
longer be a defense; but that the jury, even when contributory negligence 
is proven, shall consider the whole matter and apportion the damages. 
The purpose of this was to prevent the possibility of the judges assuming 
that as a fact contributory negligence had been proren to the defeat of 
plaintiff's claim. On this occasion the plaintiff was acting pro hue vice 
as an employee, for at the instance of the defendant he was unloading 
the car, which i t  was the duty of the defendant to have done by its regu- 
lar employees. I f  one of them had been thus injured by the slanting iron 
apron not being fastened and slipping, he could have recovered. For a 
stronger reason the plaintiff, who mas there not only as a temporary 
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employee, but to get his employer's goods, and was injured by the defect- 
ive gangway, is entitled to recover. Azcfry v. R. R., 156 N. C., 293. 

Whether the place was safe or not mas a fact  for decision by the jury 
and not for  the court. Markham testifies that  the iron apron was laid 
down as a gangway "before he  got there." The defendant invited him 
and the plaintiff to use it by putting them to work unloading the car, 
which required them to pass olTer it. 

This was not a n  accident, but as the jury, the only lawful triers of the 
fact, have found, the in jury  was caused by the negligence of the deiend- 
an t  i n  inviting and permitting the plaintiff to unload the ca'r for  it by 
passing over a n  iron apron which the defendant had previously laid 
down for him to use in  passing from the warehouse to the  car, and 
which, being very Iittle wider than the space between, and in  a slanting 
position, slipped and p~ecip i ta ted  the plaintiff into the abyss to his 
injury, and without any fault  on his  part. 

Cited: Harley v. Wrenn, 193 N.C. 845 (c). 

I. H. LUTTERLOH, ADMIXISTRATOR, ETC.. V. ATLANTIC COAST L I N E  
RAILROAD CONPANY. 

(Filed 4 October, 1916.) 

1. Railroads-Flying Switches-Ordinances-Negligence Per Se. 
I t  is negligence per se for the employees on a railroad train to make 

a flying switch along the streets of populous towns or a t  public or much 
frequented crossings, and especially in violation of a town ordinance 
prohibiting it. 

2. Same-Pedestrians-Look and Listen-Contributory Negligence-Trials 
-Evidence-Questions for July. 

While one who is undertaking to cross a railroad track is ordinarily 
required to look and listen and to take note of conditions which are 
likely to cause him injury in doing so, the facts and attendant circum- 
stances may so qualify this obligation that the question of contributory 
negligence must be submitted to the jury: and where the plaintiff's intes- 
tate was injured by the defendant company in making a flying switch in 
a town in violation of an ordinance, there is evidence tending to show 
that the intestate, while attempting to avoid the locomotive, was struck 
by the switched cars following without warning on another track which 
he could have observed by looking, but which did not leave the main 
track more than five seconds before the collision, it is Held, that de- 
fendant's motion to nonsuit, or instructions tendered by it that the 
plaintiff could not recover, were properly denied and refused. 
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(117) CIVIL ACTIOR to recover damages for alleged negligent killing 
of plaintiff's intestate as he was endeavoring to cross the defend- 

ant railroad in the town of Sanford, N. C., tried before Lyon, J., and a 
jury, at  March Term, 1916, of LEE. 

There was denial of liability and plea of contributory negligence, and 
on the trial the jury rendered the following verdict: 

1. I s  the plaintiff the duly appointed administrator of his alleged 
intestate ? Answer: "Yes." 

2. Did the defendant negligently kill the plaintiff's intestate, as 
alleged in the complaint? Snswer : "Yes." 

3. Did the plaintiff's intestate, by his own negligence, contribute to 
his death ? Answer : "No." 

4. What damage, if any, is the plaintiff entitled to recover of the 
defendant ? - Answer : "$1,878." 

Judgment on verdict for plaintiff, and defendant appealed, assigning 
for error chiefly a denial of defendant's motion to nonsuit and a refusal 
to charge that on the testimony, if believed, intestate was guilty of con- 
tributory negligence. 

H. A. London & Son and Williams & Williams for plaintiff. 
Hoyla & Hoyle and Rose & Rose for defendant. 

HOKE, J. There were facts in evidence tending to show that in May, 
1914, the intestate of plaintiff was endeavoring to go across the railroad 
track of defendant company in the town of Sanford, when he wa's run 
over and killed by some freight cars which had just been detached from 
the engine in making a flying switch and were coming down a side-track 
close behind the engine, which was running on the main line; that the 
occurrence took place in  a thickly settled portion of the town of Sanford; 
that the path crossed the track in a diagonal direction and was and had 

long been much used by pedestrians crossing the track in  that 
(118) part of the town and by numbers of employees of a manufacturing 

plant in that locality near the track; that as intestate was going 
along this diagonal path towarde the main line the engine and cars came 
down the track, the engine on the main line at the rate of 20 to 25 miles - 
an hour and making a noise "puffing and blowing," and the cars close 
behind on a side-track, a t  15 or 20 miles an hour, approaching rather 
from the side or rear of intestate, and, as the latter stepped back to avoid 
injury from the engine, he was run over and killed, as stated, by the 
detached cars; that these cars had just been switched off and com- 
menced leaving the main line at  the switch of the "warehouse track," 
about 170 feet back, and might have been seen by intestate if he ha'd 
looked a t  the time in that direction. An ordinance of the town of 
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Sanford was also put in evidence which prohibited the making of these 
flying switches within the town, and the evidence on the part of plain- 
tiff tended further to show that there was no one on the detached cars 
and that no signal whatever was given of their approach until after or 
just at  the time intestate was struck. 

Upon these, the facts chiefly relevant, we are of opinion that his Honor 
properly denied the motion to nonsuit and refused to charge as requested 
on the question of contributory negligence. 

I t  is established with us by repeated decisions that i t  is negligence per 
se to make one of these flying switches along the streets of populous 
towns or at public or much frequented crossings. Johnson ?j. R. R., 
163 N. C., 431; Farris v. R. R., 151 N. C., pp. 483-487; Vaden v. R. R., 
150 N. C., 701; Wilson v. R. R., 142 N. C., 333. A position emphasized 
in  this case by the existence of a town ordinance expressly forbidding 
it. Paul v. R. R., 170 N.  C., 230. 

The negligence of the defendant company being clearly established, 
we have also held in numerous cases that although one who is under- - 
taking to cross a railroad track is required to look and listen and to 
take note of conditions which are likely to cause injury, the fa'cts and 
attendant circumstances may so qualify this obligation that the ques- 
tion of contributory negligence must be submitted to the jury. Johnson 
case, supra; Farms case, supra; Fann 2%. R. R., 155 N. C., 136; Morrow 
v. R. R.. 146 N. C.. 14: Sherrill T .  R. R., 140 N. C., 252. , , 

Under conditions presented by this evidence, the intestate, endeavor- 
ing to cross the track by the usual and much frequented way, mas not 
required to anticipate that the employees of defendant company, in 
breach of a recognized duty and in aiolation of a municipal ordinance, 
would detach cars onto this side-track and thus suddenly and without 
warning create a condition of deadly peril. At the rate these cars were 
moving, they did not commence to leave the main line more than fire - 
seconds in  time before the collision, and, under existent circumstances, it 
was less than that before their departure from the main line could 
have been reasonably noted by intestate. As said by Bgnew, J., (119) 
in  Rodrian's case, a statement stated n-ith approval in Sherrill's 
case and others, "Although one approaching a railway crossing is re- 
quired to look and listen, it does not always follow, as a rule of law, that 
one is remediless because he did not look a t  the precise time and place 
when and where looking would have been of the most advantage." 

On the facts of this case, and under the principles sustained by these 
authorities, there was no error, certainly to defendant's prejudice, in 
submitting the question of contributory negligence to the jury, and the 
judgmentis therefore affirmed. 

No error. 
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Cited:  Elliott v. Furfiace go., 179 N.C. 145 (2c) ; Wyne v. R. R., 182 
K.C. 256 (2c) ; Rigsbee v. R. R., 190 N.C. 233 (2c). 

MAMIE W. CROSS ET AL. v. SEABOARD AIR LINE RAILWAY COMPANY. 

(Filed 4 October, 1916.) 

1. Limitation of Actions-Title - Adverse Possession - Continuity - In- 
structions-Appeal and  Error. 

In  a n  action involving the title to land, where the defendant claims 
by adverse possession, evidence is sufficient to be submitted to the jury if 
i t  warrants the inference that the actual use and occupation have ex- 
tended over the required period, and that during it the claimant has 
from time to time continuously subjected some portion of the disputed 
land to the only use of which it  was susceptible; and a n  instruction that  
such possession must be shown to have been without any break, or 
moment of time when the land was not occupied, is reversible error. ' 

2. Limitation of Actions-Adverse Possession-Continuity-Definition. 
Acts of adverse possession sufficient to ripen the title of a claimant to  

lands, the title being out of the State, are  such a s  to put  the true owner 
to his action, and consist in actual possession with an intent to hold solely 
for the possessor, to the exclusion of others, and of dominion over the 
land, in  making the ordinary use and taking the ordinary profits of which 
i t  is susceptible in its present state, the acts to be so repeated as to show 
they a re  done in the character of owner, in opposition to the right or claim 
of any other person, and thus continued for seven years, if done under 
color, and for twenty years if done without color. 

3. Limitation of Actions-Adverse Possession-Railroads. 
A railroad company may acquire a right of way over the lands of the 

owner by showing sufficient adverse possession for the statutory period. 

4. Railroads-Rights of Way-Ultra Vires Acts-Objection by State. 
Where the owner of lands brings action against a railroad company 

involving its right of way thereon, it  is not open to the plaintM to show 
that  the defendant was acting ultra vires in its use and occupation, such 
position being available only to the State. 

5. Same--Deeds and  Conveyances. 
Where a railroad company takes a conveyance of lands for use beyond 

its charter powers, the deed is not void, but .only voidable upon the objec- 
tion of the State. 

6. R a i l r o a d s T i m i t a t i o n  of Actions - Adverse Possession - Ultra Vires 
Acts-Trials-Evidence-Questions for  Jury. 

I n  this action involving the right of defendant railroad company to the 
land claimed for it  by adverse possession, and its occupation and use for 



N. C.] FALL TERM, 1916. 

railroad purposes, the plaintiff also claiming to be the owner of the lands, 
the evidence is held sufficient to take the case to the jury. 

CIVIL ACTION tried before L y o n ,  J., and a jury, at  May Term, (120) 
1916, of LEE. 

William & Williams, Seawell & Xilliken for plaintiff. 
W. H. Neal, Hoyle & Hoyle for defendant. 

WALKEE, J. The action was brought to recover a parcel of land in 
the town of Sanford outside of the defendant's right of way, and desig- 
nated on the map filed in  this Court with the record by the figures 
1, 3, 4, and 5. It seems that the parties claimed from a common source 
of title, John W. Scott, and defendant also claimed the land by adverse 
possession for twenty years; and upon this branch of the case the court 
charged the jury as follows : "Adverse possession must be continuous. 
There must not be any break at  all-no moment of time when the land 
is not occupied; but it must be an intention to take possession, and the 
possession must be such as to notify the public, generally, and the owners 
themselves, who claim title, that there is an ad~erse  possession; and if 
you find that the defendant has had such possession as this, it mould 
be your duty to answer the first issue 'NO' and the second issue 'Yes.' " 

This instruction was erroneous, as we hare often decided that the 
possession may be adverse for the required period without being unceas- 
ing. Referring to adverse possession in Berry 2). XcPherson, 153 N. C., 
4, Justice B r o w n  says : "This possession need not be unceasing, but the 
evidence should be such as to warrant the inference that the actual use 
and occupation have extended over the required period, and that during 
i t  the claimant has from time to time continuously subjected some por- 
tion of the disputed land to the only use of which i t  was susceptible. 
Ruflin v. Overby, 105 N. C., 83; iTfcLmn e. ,Smith, 106 N. C., 172; 
Hamilton v. Icard, 114 N. C., 532. While the evidence offered is not 
necessarily conclusive, if taken to be true, as to the fact of possession, 
we thinkwit sufficient to be submitted to the jury, under appropriate 
instructions, that they may draw such inference as they see proper, bear- 
ing in mind that the burden of proof is on the plaintiff to establish the 
fact of possession for the statutory period 'cv a preponderance in 
the proof :" This statement of the lax- has been approved in (122) 
McLean v. Smith, 106 K. C., 172 ; C o n  1 % .  C'rirp~nfer, I57 N. C., 
561; Locklear c. Cacage, 159 N. C., 239. 

But the plaintiff contends that this error is harmless, as the defend- 
an t  cannot acquire title to land by averse possession, and, if i t  can do 
so, there is not evidence of such possession for twenty years by defend- 



I N  T H E  SUPREME COURT. [I72 



N. C.] FALL TERM, 1916. 

ant and those under whom i t  claims. The position, in  our opinion, is 
not tenable. The defendant could acquire title by grant or deed, and 
why not by adverse possession for twenty years, which tolled the entry 
originally, because there arose therefrom the presumption of a grant or 
deed? I f  the land had been conveyed to the defendant, and the act of 
acquiring and holding i t  was ultra vires, no one but the State could 
complain, and a private person would not be heard to attack the title 
on that ground. This question is learnedly discussed by Justice Ashe 
in Nallett v. Simpson, 94 X. C., 37, 41, which mas an action, as here, 
to recover land. I n  that case it appeared that the land had been pur- 
chased by the railroad company for the purpose of getting cross-ties, 
and firewood for fuel, and i t  was held that it might be bought for that 
purpose, even under its charter powers, and sold when no longer needed. 
But the Court took another view of the subject which it said was fatal 
to the plaintiff's contention that the company could not acquire land 
save for railroad purposes and under the powers conta'ined in its charter. 
Considering, i t  was said, that the conlpang had not purchased the land 
in question nor used it for purposes contemplated by its charter, the 
deed to i t  from the grantor vested the legal title, and its right to pur- 
chase and hold the land cannot be collaterally assailed. No one but 
the State can take advantage of the defect that the purchase was ul tm 
cires. This principle is fulIy sustained by the authorities. Like an 
alien 11-ho is forbidden by the local law to acquire real estate, he may 
take and hold title until "office found." Pairfas v. Hunter, 7 Cranche, 
604. 

At common law, corporations generally have the legal capacity to 
take a title in fee to real property. They were prohibited in  England 
by the statutes of mortmain, but these statutes have never been adopted 
in this State, so that the common-lam- right to take an estate in fee, 
incident to a corporation (at  common law), is unlimited, except by its 
charter and by statute. But the authorities go to the extent that even 
when the right to acquire real property is limited by the charter, and 
the corporation transcends its power in that respect, and for that reason 
is incompetent to take title to real estate, a conveyance to it is not void, 
but only the sorereign (here the State) can object. I t  is valid until as- 
sailed in a direct proceeding instituted by the sovereign for that purpose. 
Leazern v. Hilegns, $ Sarft., 313; GonncFi~ P. Sorthampfon Water 
Co., T Pa.  St., 233 ; Bank v. Whiting,  103 I-. S., 99 ; Angel and (123) 
Ames on Corporations, sees. 152-177; Runyon 1 % .  Poster, 14 Pet., 
122 ; Bank v. Poiteaus, 3 Ran. (Va.), 136. In the Leazern case the 
corporation had been restricted by its charter from purchasing land ex- 
cept for certain purposes, which it had transcended, and the title was 
assailed upon the ground that the purchase u-as void, but the Court held: 
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"The corporation might take independent of a provision in the act of 
incorporation, and the title of the corporation, like that of an alien, 
mould be defeasible only by the State. No one can take advantage 
of the defect (of title) but the State." I n  another case it was held: 
"When a corporation mas authorized by its charter to purchase real 
estate for certain purposes, but for no other, a deed executed to it by one 
having capacity to convey vested the title in the corporation, and such 
title could be assailed, on the ground that the purchase was ultra cires, 
only by the State or by a stockholder." Hough v. Land Co., 73 Ill., 23. 
This Court in Mallett v. Simpson,  supra, drew the following deduction 
from the authorities, that "If the corporation acquired the land for any 
of the purposes authorized by the charter, its purchase and sale was 
1-alid; and if, on the other hand, it transcends the authority conferred 
by the charter, its purchase and sale would still be valid against every- 
body except the State, and its title could not be collaterally assailed, as 
was attempted in  this case." The same doctrine is stated as the prevail- 
ing one in Womack's Law of Corporations, pp. 76 and 77,  where cases 
decided by this Court are collected. The same question is fully dis- 
cussed in  Barcello v. Hapgood, 118 N. c., 717, and Bass v. Navigation 
Co., 111 N. C., 439, by Justice Acery, and the principle we have cited 
wa's approved. 

A text-writer says: "Where a corporation, having the power to ac- 
quire and hold land for certain purposes only, takes a conveyance of 
land for a purpose not authorized, or takes more land than it is author- 
ized to hold, the conveyance is not absolutely void. The State may pro- 
ceed directly against it for exceeding the powers conferred upon i t ;  but 
the question is solely between it and the State. Neither the grantor nor 
any other private individual can attack the conveyance in  a suit by or 
against the corporation to recover the land. So long as the State re- 
mains inactive, no one can complain; for it would lead to infinite em- 
barrassment if in suits by corporations to recover possession of their 
property inquiries were permitted as to the necessity of such property 
for the purposes of their incorporation, and the title made to rest upon 
the existence of that necessity." Clark on Corporations (Ed. of 1897), 
p. 167. 

There is evidence in  this case, though, that the defendant had been 
using the lot in dispute for railroad purposes. I11 Raleigh v. Durfey, 163 

N. C., 154, we held that a corporation (in that case a municipal- 
(124) ity) can acquire title to land by adverse possession. I t  was treated 

by the justice who wrote the opinion as a matter of course, by the 
use of this language: "It is admitted that the plaintiff has been in un- 
disputed actual adverse possession under known and visible lines and 
boundaries of the entire land and property for sixty years, occupying the 
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same and collecting the rents. Upon these facts it would seem to be plain 
that plaintiff has acquired an absolute title to the property. One of the 
methods of acquiring title to land is by adverse possession. Xobley v. 
Griffin, 104 N. C., 115. We know of no reason or authority by which a 
municipality is excluded from that rule and rendered incompetent to 
acquire title by that method." 

We are also unable to agree to the proposition that there is no mi- 
dence of adverse possession by the defendant in this record. The evi- 
dence of several of the witnesses, and especially of J. W. Cunningham 
and Dr. W. A. Nonroe, was that the defendant "had been in possession 
of the Iand (which was fenced in January, 1914) for more than twenty 
years." The witness W. A. Monroe said he had lived in Sanford for 
tn~enty-two years and knew the land in question, and that the defendant 
had been i n  possession since he had lived there, and that he resided 
within 200 or 250 feet from it. This carried the case to the jury under 
the authority of Bryan v. Spivey, 109 N.  C., 71, and Berry v. McPher- 
son, 153 N.  C., 5. I t  was said in Bryan u. Spivey, supra, by Justice 
Shepherd: "A witness may testify directly, in the first instance, to the 
fact of possession, if he can do so positively, subject, of course, to cross- 
examination," citing Abbott Trial Er., 622 and 590; Rand v. Freeman, 
1 Allen (Mass.), 517. "Possession expresses the closest relation of fact 
that can exist between a corporal thing and the person who possesses it, 
implying either (according to its strictest etymology) an actual physical 
contact, as by sitting or (as some ~ ~ o u l d  have i t )  standing upon a 
thing." Burrill Law Dict., 318. 

I t  is for the jury to determine finally, upon the evidence and under 
the instructions of the court, whether there has been adverse possession, 
in the sense of the law, sufficient to bar the plaintiff's original right of 
entry, or to divest his title if he had one. The testimony of a witness 
may, perhaps, be disregarded sometimes, if i t  dearly appears to be 
without any substantial basis, as said in  Berry v. McPherson, supra; 
but the right to exclude it, if such exists, should be exercised sparingly 
and with great caution, lest the court invade the province of the jury, 
whose special function is to pass upon the facts. 

But me are of the opinion that, in  this record, there is to be found 
ample testimony of such a possession for twenty years as the lam regards 
to be adverse, and which, if found by the jury to correctly embody the 
facts, mill defeat the plaintiff's recovery. We would refer particularly 
to the testimony of D. N. McIver, R. R. Riley, Primus Holmes. 
J. C. Gregson, J. K. Perry, J. W. Cunningham. Other wit- (125) 
nesses testified to the same effect, and some as to the adverseness 
of the possession, but not for the full time, though their testimony if it 
related to different years of the full period of time would go to the jury 
for what i t  is worth. 

1 71 
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What will constitute adverse possession is a question we h a ~ e  often 
decided. I t  is such a possession as mill expose the occupant to an action 
by the true owner, and which if continuous and notorious for seven 
years under color, or for twenty years ~ ~ i t h o u t  color, title being out of 
the State, will ripen into a perfect title. I t  consists in actual posses- 
sion with an intent to hold solely for the possessor to the exclusion of 
others, and is denoted by the exercise of acts of dominion oTer the land 
in  making the ordinary use and taking the ordinary profits of ~vhich 
i t  is susceptible in  its present state, such acts to be so repeated as to 
show that they are done in the character of owner, in opposition to the 
right or the claim of any other person, and not merely as an occasional 
trespasser. I t  must be as decided and notorious as the nature of the 
land will permit, affording unequivocal indication to all persons that 
the occupant is  exercising thereon the dominion of owner. Loftin c. 
Cobb, 46 N. C., 406; 1Vonfgonzery v. m'yr~ns, 20 N. C., 527; Williams v. 
Buchanan, 23 N. C., 536; Bzcrtm v. Cnrruth, 18 X. C., 2 ;  Gilchrist v. 
iVcLaughlin, 29 N. C., 310; Bynum v. Carter, 26 N.  C., 310; Simpson 
v. Blount, 1 4  N. C., 34; Tredwell v. Reddick, 23 N. C., 56;  Currie v. 
Gilchrist, 147 N .  C., 649; Berry c. AlfcPherson, supra; Coxe v. Carpen- 
ter, 157 N. C., 561; Locklear t i .  Sacage, 159 N. C., 239; iVc~askill c. 
Lumber Co., 169 N. C., 24. 

We do not, of course, pass upon the credibility of witnesses, as that is 
solely for the jury to consider and determine. The utmost limit of our 
province has been reached when r e  decide that there is some e~vidence 
for the jury; and lve are not permitted to go beyond it. The jury are 
left to settle disputed questions of fact, ~ ~ i t h o u t  any intimation from 
us as to the weight of the evidence or as to its preponderance. 

There mas error in the charge as above indicated, and, therefore, the 
case must be submitted to another jury. 

New trial. 

Cited: Alexander v. Cedar Works, 177 N.C. 146 (212) ; Wallace v. 
Xoore, 178 N.C. 115 (4e) ; Tilgliman c. HarrcncX-, 196 N.C. 781 (Ic, 2c) ; 
Duclcett v. Lyda, 223 N.C. 359 (6c). 
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J. C .  CHITTP ET AL. V. J. J. PARKER ET -4L. 
(126) 

(Filed 4 October, 1916.) 

1. School Districts-Petitions - Conditions Precedent - Jurisdictional - 
Statutes. 

The signing of the petition by the requisite number of the resident free- 
holders in a proposed new school district, Gregory's Supplement, see. 4116, 
is a condition precedent and jurisdictional to the establishment of the 
district by popular vote therein, and noncompliance therewith renders the 
subsequent proceedings void. 

In  ascertaining the necessary number of resident freeholders for a 
petition in a proposed new school district, Gregory's Supplement, see. 4116, 
women freeholders must be counted. Ch. 22, Laws 1915. 

3. School Districts-Petition-Qualifications-Listing Property. 
Resident freeholders of a proposed new school district, who hare not 

listed their property within the district for taxation, are  not to be counted 
in ascertaining whether the petition has the requisite number of signers. 
Gregory's Supplement, see. 4115. 

4. School Districts-Petition--Qualifications - Reeholders  - Temporary 
Absence. 

Those who hare  temporarily left the proposed new school district, but 
having the animus revertendi and the statutory requirements, a r e  to be 
counted in ascertaining whether a sufficient number of resident freeholders 
in the district have signed the petition; also those who have dower inter- 
ests in  lands therein. heirs a t  law of a n  estate, a resident tenant in  common 
of lands, landowners a t  the time who died before the election was ordered, 
and a resident wife who holds lands in entireties with her husband; but 
a n  inmate in a n  insane asylum in another State will not be counted a s  a 
resident freeholder of the proposed district. 

5. School Districts-Petition-Qualifications-Listing Property-Taxes. 
Those who are residents of the township, but  outside of a proposed new 

school district, are  not to be counted in ascertaining whether a sufficiency 
of the resident freeholders have signed the petition for an election. Greg- 
ory's Supplement, sec. 4115. 

6. School Districts-Petition-Enlarging District-Ratification-New Peti- 
tion. 

Where the boundaries of a proposed new school district have been 
changed since the signing of the petition by the resident freeholders within 
the district first proposed, the original petition is not sufficient, unless 
again submitted to the signers thereof for their approval and ratification ; 
and the assent to the change of boundaries by the signers present a t  the 
hearing on the petition is not sufficient. The proceedings may, however, 
be commenced de ~zouo. 
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(127) APPEAL by plaintiffs from Winston, J., at July Term, 1916, of 
HERTFORD. 

R. C. Bridger and J. H. Xaithews for plaintiffs. 
Btanley Winborne and D. C. Barnes for defendants. 

CLARK, C. J. This is an action by certain taxpayers in a proposed 
special-tax school district in Hertford County to restrain the defendants, 
registrar and judges of election in said district, from making the can- 
vass and return of said election to the board of county commissioners 
of Hertford and to restrain said county commissioners from receiving 
the returns, declaring the result, and from levying a tax in said district. 

Pursuant to sundry acts summed up in Gregory's Supplement, sec. 
4115, the board of education of Hertford, on a petition filed on the first 
Monday in Xay, 1916, purporting to be signed by onefourth of the 
resident freeholders of the proposed district, requested the county com- 
missioners to call an election therein, submitting the question of estab- 
lishing said district and levying a special tax. The commissioners, in 
dompliance with said petition and request, ordered said election to be 
held and appointed the defendants Parker, Pipkin, and Gardner regis- 
trar and judges thereof. 

Said section 4115 authorizes the laying off of said districts and the 
ordering of an election "upon the petition of one-fourth of the free- 
holders within the proposed special-tax school district in whose name 
real estate in such districts is listed in  the tax lists of the current fiscal 
year." 

In  Gill v. Comrs., 160 N. C., 176, i t  was held that women were not 
"freeholders" in  the purview of this act; but subsequently the General 
Assembly, ch. 22, Laws 1915, enacted as follotvs: "In all cases where a 
petition by a specified number of freeholders is required as a condition 
precedent to ordering an election to provide for the assessment or levy 
of taxes upon realty, all residents of legal age owning realty for life or 
a longer term, irrespective of sex, shall be deemed freeholders within 
the meaning of such requirement." The requirement that the petition 
shall be signed by one-fourth in number of the freeholders, male or 
female, in  the ~roposed district is a condition precedent, and is jurisdic- 
tional. Gill v. Cornrs., supra. 

The plaintiffs contend that fourteen names, which they gi~-e, most of 
whom are women, were not counted, and that if they are counted i t  will 
be found that one-fourth of the freeholders in said proposed district did 
not sign the petition. But  they admit that unless thirteen of these names 
are entitled to be counted as freeholders this point is not well taken; that 
is, they admit that if as many as two of the names given are disallowed 
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as  freeholders this point is not well taken. We find that no 
property vr7as listed for taxation in the names of two of said (128) 
parties, to wit, Winborne Wheeler who lired on land which be- 
longed to his father, but which had been sold under mortgage prior to 
signing this petition, and deed made to purchaser, who went into pos- 
session, and Laodicea Parker, who resides on land which belonged to her 
husband and in  which she is entitled to dower, but which had not been 
listed for taxes. Elisha Hicks owns a tract of land within the boundary, 
but he is now an inmate of an insane asylum in Virginia, and bis wife 
went to that State. H e  is not a resident, can have no animus revertendi, 
and should not be counted. 

As to the other eleven, Molly Parker, landowner, who was tempo- 
rarily absent in a hospital and will return when discharged, should be 
counted. Also, Miss Corinne Parker, who owns and resides on land 
within the boundary, but who mas a t  times temporarily away from home 
working at  her trade as a milliner, should also be counted, these having 
the animus revertendi. Hannon v. Grizzard, 89 N. C., 115, and cases 
cited in  the Anno. Ed. Mrs. W. D. Deans, who resides on the land of 
her husband, which is listed in the name of his estate, and Virginia 
Wilson, widow of Joe Wilson, as to which the facts are the same, both 
of whom i t  is admitted are entitled to dower, should also be counted. 
Charles Watson, son and heir of Charles Watson, deceased, also resides 
on land listed in the name of "Charles Watson's estate"; Harry New- 
some and Annie Newsome, who are heirs a t  lam of Isaac Nemsome, who 
reside on the land in said district listed as "Isaac Newsome's estate," 
and Miss Williamson, who lives on land which she owns jointly with 
her brothers and sisters, who are nonresidents, which land is listed in 
the name of the "Williamson heirs," should also be counted. James 
Lawrence and Tony Deans were landowners residing m-ithin the bound- 
ary whose lands mere listed for taxes, but who have died since the elec- 
tion was ordered. They should be counted, because the petition speaks as 
of its date; also Mrs. Liverman, cotenant in entireties, the land being 
listed in  her husband's name. 

I t  appears from the above fourteen names, that Winborne Wheeler 
was not a freeholder; that Laodicea Parker, though entitled to dower 
interest in her husband's estate, had not listed the land for taxes, and 
that Elisha Hicks was not a resident. These three being disqualified, 
according to the plaintiffs' own showing, one-fourth of the freeholders 
of land listed in  the district signed the petition, which is valid, there- 
fore, so far  as that objection goes. 

The plaintiffs further object that the board did not count the number 
of freeholders residing in  the territory of the township outside of the 
proposed district. This objection is not well founded, for the statute 
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requires only that the petition shall be signed by one-fourth of the frec- 
holders "within the proposed special school district." 

(129) The plaintiffs further object because the board of county com- 
missioners on 5 June, 1916, permitted a change in the boundaries 

of the district as set out in the original petition to be made by the board 
of education without submitting it again to the signers thereof for their 
approval and ratification. 

Assent by the signers present at  the hearing is not sufficient. We 
think this was error which vitiated and made void the petition. which 
was the jurisdictional question upon which the ralidity of the election 
depended. I t  may well be that with the changed boundaries some of 
the petitioners, if the question had been again presented to them, might 
have refused to ratify their signatures to the former petition asking for 
a district with different boundaries. This change was presumably 
material, else the boundaries would not have been changed. I t  appears 
that $15,000 in property and serenty-five voters ~vere excluded by the 
change. 

The requirement that one-fourth of the freeholders of land lying in 
the district and listed for taxation should sign the petition is a protec- 
tion to the landowners in any given district against taxation which 
otherwise might be voted by a majority consisting of nontaxpayers. 

For  the rekson above given the election should hare been held null 
u 

and void and a perpetual injunction should have been issued against 
levying the tax. 

Should one-fourth of the resident freeholders irrespectire of sex own- 
ing land within said district (with the present boundaries) listed for 
taxation sign the petition, and a majority of the registered voters 
therein shall vote for the special tax, this can still be done ; but the elec- 
tion cannot be sustained upon a petition, though signed by one-fourth 
of the said freeholders, when i t  appears that the boundaries set out in 
such petition were different from those of the district in mhich the elec- 
tion was ordered. 

Reversed. 

C i f e d :  Perry v. Comrs., 183  W.C. 391 (5c, 6c) ; 8. v. Carter, 194 N.C. 
297 (4c). 
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ROBERT K. DUNN v. JOHN L. ROPER LUMBER COMPSNT. 

(Filed 4 October, 1916.) 

1. Evidence-Res Ipsa Loquitur. 
Where the plaintid in his action to recover damages for a personal 

injury alleged to have been negligently inflicted on him by the defendant 
shows damages proximately resulting from the defendant's act, which act, 
with the exercise of due care, does not ordinarily produce damage, he 
makes out a prima facie case of negligence, under the doctrine of res ipsa 
Zoqwitur, which requires the defendant to go forward with his proof or 
take the chances of an adverse verdict. 

Where the plaintiff was employed a t  the defendant's mill, and was di- 
\rected to operate the logs on the saw carriage, and there is evidence 
tending to show that while he was holding with both hands the lever to 
keep the log in place for the saw a part of the machinery, called a hammer- 
dog, fell upon the saw, breaking i t  into fragments, and caused the injury; 
that  the saw and machinery operating it  were not properly running; that  
a certain other piece of the machinery becoming loose could have jostled 
the hammer-dog so that i t  would fall with the effect stated, i t  is sufficient 
to raise the presumption of the defendant's negligence, under the doctrine 
of res ipso loyz~itzcr, and take the case to the jury. 

3. Same-Master and  Servant-Instructions. 
Where the evidence permits, and the court has charged the jury, upon 

the doctrine of res ipsa loqwitur arising in a n  action for damages, and 
has further instructed them that  they must find that the defendant had 
not acted with reasonable care or had failed in its duty to inspect the 
machinery, and this upon the entire evidence of both the plaintiff and 
defendant, the further instruction goes beyond the strict application of 
the doctrine in defendant's favor, of which it  cannot complain. 

4. Master and Servant-Dangerous Instrumentalities-Duty t o  Instruct. 
The plaintiff was employed a t  the defendant's sawmill as  a millwright, 

and was directed bp his superior to operate a saw carriage used to take 
the logs to the saw for the purpose of sawing them, and to operate the 
appliances for holding the logs properly upon the carriage. Held, evidence 
tending to show that the plaintiff --as inexperienced and ignorant, and 
was not properly instructed a s  to the danger of performing such duties, 
was material for the consideration of the jury upon the question of the 
defendant's actionable negligence under the facts of this case. 

5. Master and Servant-Xegligence-Safe Place t o  Work-Inspection- 
Duty of Master. 

Where the servant is required to work with dangerous instrumentalities 
and surroundings, such as  operating the log carriage of a sawmill, it is 
the legal duty of the master to provide a reasonably safe place to work 
and reasonably safe tools and appliances with which to perform his work, 
and make such inspection thereof as  a reasonably prudent man would 
make under the circumstances, as  if the risk were his own. 
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6. Same-Evidence-Trials. 
The plaintiff was injured while operating a log carriage a t  a sawmill 

by a hammer-dog falling upon the saw in an unusual manner, causing 
it to fly ofl in fragments and injure him. Held ,  evidence as to the defec- 
tive condition of the saw, and the defective working of the other parts of 
the machinery having a bearing upon the resultant injury, was proper for 
the consideration of the jury. 

7. Master and Servant-Safe Appliances-Selection-Rule of Prudent Man 
-Known and Approved, etc. 

While it is the duty of the master to provide such implements and ap- 
pliances for the servant in performance of his work as are lmown, ap- 
proved, and in general use, this does not exempt him from liability if, 
notwithstanding, he has otherwise negligently failed in his duty to supply 
him a reasonably safe place for the work to be done, or reasonably safe 
machinery, tools, and appliances for that purpose. 

8. Negligence-Concurrent Causes-Proximate Cause. 
In this action to recover damages for personal injury received by the 

plaintiff while operating defendant's log carriage a t  its sawmill, there mas 
evidence tending to show that the defendant was operating a defective 
saw furnished by the defendant, and through defective machinery a 
hammer-dog fell upon it, resulting in the injury: Held, the proximate 
cause of the injury mould be the result of the two negligent acts of the 
defendant, if established. 

(131) CIVIL ACTIOPV' tried before Whedbee, J., a t  February Term, 
1916, of CRAVEX. 

Plaintiff alleged that  while in the service of the defendant. as a dogger 
a t  the sawing machine, the hammer-dog fell and broke the saw into 
pieces and he was severely injured on his a rm and hand by the flying 
pieces of the broken saw, which was the result of the defendant's negli- 
gence i n  having for his use a defective machine. 

Plaintiff Robert E. Dunn in his own behalf testified: "About 1 
November, 1913, I was employed as  a millwright by the Roper Lumber 
Company, and have been for about eighteen months a t  their New Bern 
mill, and on that  date I was taken and put on the saw carriage. I was 
dogging on the carriage by direction of the foreman, C. H. Barrow. 
The dog on the carriage is  used for holding the logs to keep them from 
going off when sawing and cutting them up. The  dog works by a lever 
that  throws in  the  dog when the log first goes on the carriage, to keep 
the 16g from rolling off; that  is the hammer-dog. The carriage is about 
18 feet long and runs by steam backwards and forwards as the saw goes 
through the log and cuts it up. T h e  saw they were using was one they 
picked and brazed and fixed i t  up. I t  was a double band saw. I was 
standing i n  m y  place holding the lever to keep the log from rolling off 
the carriage, and while I was doing that  I happened to see the hammer- 
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dog falling. I had both hands on the lever holding the log to the block; I 
looked and saw the hammer-dog fall. I reached to get it, but before 
I could the dog struck the saw, and the saw went to pieces and cut me 
on the arm and my hand. I was using the board-dog at the time; we 
were not using the hammer-dog, because they didn't cut but one side of 
the log, and I was holding i t  by the board-dog; the hammer-dog works 
on the outside and the board-dog with a l e ~ ~ e r ,  and I was working the 
board-dog at the time. The saw had been brazed in a good many places. 
There are scars on my arm and it cut three fingers off. I was a mill- 
wright, and not the regular man to work on the carriage. They were 
short of men that day and put me on it. I am not an experienced 
dogger. The foreman told me to go in that place and r o r k  there (132) 
until the boy came back. H e  did not instruct me as to how it 
should be worked. I did not know anything about the saw they were 
using a t  that time, or I would not have gone on the carriage. I found 
out afterwards what kind of saw it was, from what I heard, and I saw 
i t  afterwards on the junk pile in the yard; they said i t  was the same 
saw. When I saw it there it had three or four brazes in it. A braze is  
where i t  is grounded up and welded together with two pieces of iron. I 
think 2% inches are laid in and welded together ; I never brazed any, but 
all saws have brazes in  them; only when one cracks i t  is supposed to be 
cut off and brazed so they can make the saw run. I t  is patched up ; you 
can take a piece and make a saw out of it by brazing together. I worked 
in  the file room and know how it vas  brazed, but not this particular 
saw. I have an opinion as to the strength of a saw after it is brazed, 
and I know it is not as strong; I worked two or three months in the 
filing room; the strain on a saw when it is operated is about 8,000 to 
10,000 pounds. George Keys was setting the logs. I was working on 
the rear end. George Ormand was on the front end of the carriage. 
That wasn't my job; they put me there that day. I wasn't supposed 
to do any kind of work; the foreman asked me to do that work; i t  was 
not my duty to relieve those men; I was supposed, as a millwright, to 
be familiar with all character of work around there. The board-dog 
holds the log when the log is turned over and the hammer-dog is then 
thrown over and keeps the log from turning; the hammer-dog projects 
about 3 or 4 inches from the block. The steel dog is about 2 inches in 
diameter (indicating from model of the dog) ; that is set in here and 
that goes through there; that is what is called the dog. I have seen the 
teeth of the saw all stripped off. If it don't break it 7i7ill knock the 
teeth out. I don't know if the dog getting in front of the saw caused 
the saw to break when it was struck. The saw broke all to pieces. It 
was part of my duty, when the log was set, to throw the dog in. They 
run about two to three brazes in a saw; they can't fix i t  without a braze. 

179 
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I don't know what they have in other mills. I guess that was the kind 
of dog used on carriages like that. I n7as working on the left-hand side 
of the mill. The saws become dull after running a little while and then 
they put on new ones. I don't know about the custom in other mills- 
that is, what they did in those mills. They changed sam.  When I 
was in  the filing room it was the custom, if a saw struck iron or any- 
thing, to put a new one on. I didn't do anything to cause the dog to 
fall into the saw. I didn't touch the dog until I saw it falling." 

The plaintiff Robert K. Dunn was recalled and testified: "This model 
don't look like the same machine to me. The saw hit the dog right along 
there; this right-hand dog struck the saw and I r a s  standing with my 

hand on the lever. I looked down and saw the dog falling and I 
(133) grabbed this lever to pull it back, but before I could do that and 

get it away the saw struck it and the saw burst and cut me like it 
did. I didn't throw it in, as I had both hands on the other lmer like 
this (indicating). I t  is possible for the hammer-dog to fall in. I n  hold- 
ing the log on the carriage we had trouble twice that night, and the nigger 
struck the face of the dog, and rolled it over and I saw it jump in the 
center and gradually fall in ;  the motion of the carriage after it started 
gradually works i t  one way or other. The steam nigger starts Yery sud- 
denly on the lower floor to the carriage upstairs. When that nigger conies 
through it has to come from below and turn the log. The dog that fell 
over was on my right-hand side. I was on the rear part of the carriage." 

Without stating more of the case, it is sufficient to say that there xas  
testimony in corroboration of plaintiff, and also testimony in behalf 
of defendant which tended to contradict his version of the occurrence, 
and to show that plaintiff was injured, not by defendant's negligence, 
but by his own want of care in  moving the lever at the wrong time, 
and thereby causing the ha'mmer-dog to fall against the saw and break it. 

The jury returned the following verdict : 
1. Was the plaintiff injured by the negligence of the defendant, as 

alleged in the complaint ? Answer : "Yes." 
2. Did the plaintiff by his own careless and negligent conduct con- 

tribute to such injury? Answer: "No." 
3. What damage, if any, is the plaintiff entitled to recover by reason 

of such injuries ? Snswer : "$2,000." 
Defendant appealed from the judgment, and assigned numerous errors. 

Guion & Guion, and D. L. Ward for plaintiff. 
Moore & Dunn for defendant. 

WALKER, J., after stating the case: There are many exceptions in 
this record, but a careful analysis of them will disclose that they may 
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be greatly reduced in number by classification, and that, at last, there 
are only a few when we confine ourselves to  those which go to the real 
merits of the case. 

The two principal assignments of error are that the court in its charge 
permitted the jury to consider the doctrine, res ipsa loyuitur, as appli- 
cable to the facts, and that defendant's motion for  a nonsuit and its 
prayer for  a peremptory instruction that in any view of the evidence, 
if believed by the jury, the issue as to negligence should be answered in 
the negative, were refused. 

We are of the opinion there was evidence in this case which IT-ar- 
ranted the charge of the court t o  which exception was taken below. Where 
the plaintiff shows damage proximately resulting from the de- 
fendant's act, which act, with the exercise of due care, does not (134) 
ordinarily produce damage, he makes out a prima f a c i e  case of 
negligence, which requires the defendant to go forward with his proof o r  
take the chance of an adverse rerdict, or, as otherwise stated: "The ac- 
cident, the injury, and the circumstances under which they occurred are 
in some cases sufficient to raise a presumption of negligence, and thus 
cast upon the defendant the burden of establishing his freedom from 
fault. Proof of an injury, occurring as the proximate result of an act 
of the defendant which would not usually, if done with due care, hare 
injured any one, is enough to make out a presumption of negligence. 
When a thing which causes injury is shown to be under the management 
of the defendant, and the accident is such as in the ordinary course of 
things does not happen if those T J ~ O  have the management use proper 
care, it affords reasonable evidence, in the absence of explanation by the 
defendant, that the accident arose from a want of care." Ellis 1;. R. R., 
24 N. C., 138; 1 Shearman and Redf. on Negligence (16 Ed. by Street), 
sec. 59; Aycock v. R. R., 89 K. C., 321; Lawton v. Giles, 90 N. C., 374; 
Hayfies v. Gas Co., 114 N. C., 207. 

These general definitions were approved and the subject fully dis- 
cussed in the recent case of Ridge v. R. R., 167 N. c., 510. 

The statement of the doctrine which has usually been accepted by the 
courts was that reported in Scott v. London Docks CO., 3 Hurlst. and 
C., 596. 

The maxim, res ipsa Zoquitur, does not dispense with proof, but per- 
mits the jury t o  draw a reasonable inference from circumstances which, 
prima facie and in the ordinary course of things, are generally indica- 
tive of negligence. I t  applies here because there is proof l;hat the plain- 
tiff did not move the l e ~ e r  which controlled the hammer-dog, and did 
not move the hammer-dog itself. The first and only thing he did mas 
the effort he made to stop the falling hammer-dog, which, in some way, 
had escaped from its proper place, where it was held in position, and 
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DUXN v. LCZIBER Co. 

intended to be so held, by its own weight. The eccentric action of this 
implement might well be inferred to have been caused by some defect 
in  the machine itself, of which i t  was an important part. There is also 
evidence that what is called the "nigger" could have jostled the hammer- 
dog out of place, '(though, when it is at  rest and out of use at  the other 
end of the circle, i t  would take a considerable jar to do so." The witness 
Barrett, who gave this testimony, also stated that the saw was oscil- 
lating, and that this does not occur if it is in good order and properly 
placed and adjusted. 

So we have a case not, in principle, unlike Ross 2'. Cotton ~Xill, 140 
N. C., 115, and Jfowisett v. Cotton Mills, 151 N.  C., 31, where a machine 
mas suddenly and unexpectedly set in motion and the doctrine we are 

discussing was applied, the Court holding that evidence, which 
(135) was not more convincing than that we have in this record, was 

sufficient to raise a prima facie case of negligence under the 
maxim. 

The more recent case of Deaton c. Lumber Co., 165 N. C., 560, seems 
to be directly applicable to the facts of this case. I t  appeared there 
that the plaintiff,-who was in  the employ of the defendant, was engaged 
in operating a sawing machine and "that a cut-off saw which had been 
placed in a hood or shield, and should have remained there, sprang for- 
ward out of the shield and injured him." I f  the facts of the two cases 
are even casually compared, they will he found to bear the very closest 
resemblance to each other, if they are not substantially alike; and upon 
the facts in the cited case, the Court did not hesitate to apply the doc- 
trine, res ipsa loquitur. Justice Brown thus states the Court's opinion 
upon those facts: "We think that this version of the testimony mould 
justify the jury in drawing the inference of negligence in the manner in 
which the saw had been placed in  its bearings. The manner in which 
the saw unexpectedly sprang out of the shield and i n j ~ ~ r e d  the plaintiff, 
in the way testified by him, is very conclusive evidence that there was 
something unusually wrong with it, and presents a case where the doc- 
trine of res ipsa loquitur will carry the case to the jury. I n  this case 
the facts and circumstances attending the injury speak for themselaes, 
and in the absence of explanation or disproof give rise to the inference 
of negligence. I t  is evident that the accident would not have occurred 
if theusa\ had not unexpectedly sprang out of its protecting shield. Why 
i t  did so is not very clear, but the circumstance calls upon the defendant 
for explanation." 

 he-court, in its charge did not leave the jury to decide solely upon 
the naked doctrine of res ipsa loyuitur, but required the jury, in  addi- 
tion, to find that ('the fact and circumstance" of the hammer-dog falling 
upon the saw "came from a want of reasonable care and inspection on 
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the part of defendant," and that it was the proximate cause of the in- 
jury. This instruction necessitated a finding by the jury that defendant 
had failed in  its duty toward the plaintiff, whereby he had been injured 
as described by him, and was not a strict application of the rule that 
"the thing itself speaks." The jury were further told that they could 
draw the inference of negligence, or not, after they had heard the de- 
fendant's evidence, or, in other words, from the entire e\ T1 'd ence. 

This disposes of the exceptions numbered 11, 14, 17, 18, 20, 21, 22, 
23, 24, and 25. 

The part of the charge to which exception 26 mas taken vas  no more 
than a statement of plaintiff's contention, except the latter part of it, 
which was favorable to defendant, as we have shown; and exceptions 
27 and 28 were merely formal. 

The questions as to plaintiff's inexperience, and his ignorance as to  
the condition of the machine and the necessity to warn him of any 
special danger in using it were all material for the consideration (136) 
of the jury. I t  is the legal duty of the master to provide a rea- 
sonably safe place where the servant may work and reasonably safe tools 
and appliances with which to perform his work, and in  order that the 
master may discharge this duty, he should make reasonable inspection of 
them from time to time, so that the place, the machinery, implements 
and appliances may be kept in proper condition-such an inspection as 
an ordinarily prudent man would make under the same circumstances, if 
the risk mere wholly his own. Xarks  11 .  Cotton Mills, 135 K. C?., 287; 
Parrott v .  Wells, 15 Wallace (U. S.), 524; Hicks v. iMfg .  Co., 138 
N. C., 319; Moore v. R. R., 141 N. C., 111; Pigford v. R. R., 160 N. C., 
93; Steele v. Grant, 166 N. C., 635; Cochralz v.  Mills Co., 169 N.  C., 57. 
A cognate duty, which rests upon the master, in order to secure the 
safety of his servant while at  work, is the one of careful instruction, if 
the servant be inexperienced or "green," to the end that he may know 
how to handle the particular machine or other appliance, and may 
understand and appreciate the dangers in its use. Xarcus v. Loane, 
133 N. C., 54; Chesson v.  Walker,  146 N. C., 511; A w r y  21. Lumber Co., 
ibid, 592; Craven v.  Mfg. Co., 151 N.  C., 352; Wood v. McOabe, &id, 
457; Horne v.  R. R., 153 IT. C., 239. These well settled principles dis- 
pose of the fifteenth and sixteenth exceptions. I t  was also competent 
and relevant under them to show that plaintiff was not an experienced 
dogger, and was not properly instructed as to his duties, and did not 
know of any defects in  the machine or of any dangers in the use and 
operation of it. I t  was also competent to inquire as to the condition 
of the saw, and, of course, in  this connection, as to what effect brazes 
on it would have upon its strength and fitness for the work. I t  all 
tended to show the true situation a t  the time the hammer-dog fell on 
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the saw, and splintered it, and plaintiff's inability to take care of him- 
self. This covers the Ist, 2d, 3d, 5th, 6th, 7th, and 10th exceptions. I t  
was relevant to show whether the steam nigger, if defectively working, 
could cause the dog to rise over the metal arch upon which i t  moved and 
fall on the saw; but this is not what the witness said, as he merely 
answered that he had seen such a thing occur. H e  was not giving an 
opinion, but testifying to a fact which had come under his observation. 
And i t  was also proper to prove anything unusual, or out of the ordinary, 
in the operation of the machine, either the peculiar noise i t  made or 
i ts  swaying or oscillating motion, or anything else of a like kind, which 
indicated that it was not in good order, for the allegation is that the 
machine being defective was what caused the injury. I t  was for the 
jury to say whether the plaintiff moved the hammer-dog in  the careless 
operation of the machine or whether it was forced from its place by some 

defect in  the machine itself. The question as to the use of in- 
(137) ferior saws by defendant was not answered so as to do any harm, 

for the witness disclaimed any knowledge of it. I t  was not claimed 
that  there was any defect in the hammer-dog itself, but that it was not 
sufficiently secured, or, if this was not so, that a defect in the machine 
caused it to fly out and drop on the saw. I f  the plaintiff was not re- 
sponsible for the movement of the hammer-dog, and the jury found that 
he was not, it must have been either improperly secured or some defect 
i n  the machine, either in its original construction or in its needed repair, 
must have caused the hammer-dog to fall on the saw. 

I t  is not always a full performance of the master's duty to proride 
merely for his servant implements and appliances which are known, 
approved, and in general use. He will still be liable for any injury 
proximately resulting from a failure to perform that duty in any other 
respect. H e  is not permitted to put defective machines or appliances 
i n  the hands of his servant with which to do the work, even though 
they may be of the requisite model, or type; and if he is negligent in  
so doing, and thereby causes injury to the servant, he must answer in 
damages for the wrong. Ainsley v. Lumber Co., 165 N. C., 122; Kiger 
v. Scales Co., 162 N. C., 133. This rule has freqently been recognized 
by  us in negligence cases. I t  is a part of his obligation to furnish appli- 
ances, "which are known, approved, and in  general use," but not neces- 
sarily all of it, and if he complies with that part  of it, and is otherwise 
negligent i n  not supplying a reasonably safe place for the work to be 
done, or reasonably safe machinery, tools and appliances with which 
to do it, he falls short of the legal measure of his duty. 

I n  this case the injury was caused neither by the saw nor by the 
hammer-dog alone, or acting separately, but by both together, they 
being in  rapid motion and coming together with great violence, which 
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caused t h e  heavier  body to almost demolish the other, a n d  so shiver it 
tha t  plaintiff was  cu t  a n d  in jured  by the  flying pieces. T h i s  was t h e  
proximate cause of t h e  damage. 

Several of the objections were taken to a mass of evidence, some of 
which was  competent. Where  this  is  t h e  case, the  objection is  too broad. 
It should be confined t o  t h e  incompetent p a r t  of t h e  evidence. S. v. 
Ledford, 1 3 3  N. C., 714; Ricks v. Woodard, 159 N. C., 647. 

W e  conclude t h a t  there  was  n o  e r ror  i n  t h e  trial.  
N o  error. 

Cited: Taylor  v. Lumber Co., 173 N.C. 1 1 4  (7c); Lynch v. Dewey, 
175  N.C. 1 5 7  (7c) ; Hol t  1;. H f g .  Co., 177  N.C. 1 7 5  (4c, 513, 6c) ;  Mc- 
N a h a n  v. Spruce GO., 180 N.C. 641 (Sc)  ; Cook v. iV!fg. CO., 182 N.C. 
209 (7c)  ; Sut ton  v. illelton, 183  S.C. 372 (4c)  ; Lacey v. Hosiery Co., 
1 8 4  X.C. 22 (7c) ; Dellinger 1;. Building Co., 187  N.C. 848 (7c) ; 0'Brie.n 

Parks Cramer Co., 196  N.C. 365 ( l c ) .  

(Filed 4 October, 1916.) 

Wills-Trials-Evidence-Questions fo r  Jury. 
In  a n  action to set aside a will for mental incapacity and undue in- 

fluence, testimony of a witness when tends to contradict his former eri- 
dence favorable to the sufficient mental condition of the testator is com- 
petent, the t ruth of the matter being for the jury to determine, and it is 
also competent for him to testify from his own knowledge as  to the mental 
capacity of the testator to make the will. 

Trials-Evidence Stricken Out-Appeal and  Error-Objections and E r -  
ceptions. 

Where testimony on the trial has been stricken out by the judge a t  
appellant's request, his exception as  to its admission is without merit on 
appeal. 

Wills-Evidence-Contradictory Testimony-Undue Influence. 
In  an action to set aside a n-ill for mental incapacity and undue in- 

fluence, i t  is competent for pro~ouader 's  witness to state, on cross-exam- 
ination, tha t  the testator was a t  the time entirely under the dominion, 
direction, and control of a religious denomination which is the principal 
beneficiary under the will, and, as  corroborative of substantive evidence 
of mental incapacity, the dependent condition of testator's family. 
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4. Wills-Mental Incapacity-Undue Influence-Unanswered Issue-Ap- 
peal and Error-Harmless Error. 

Where a mill has been caveated for mental incapacity and undue in- 
fluence, and under proper evidence and instructions the jury has answered 
the first in favor of the caveators and left the second unanswered, excep- 
tions to the admissibility of testimony as to undue influence become imma- 
terial; but in this case it was proper upon the element of mental incapacity. 

5. Wills-Mental Incapacity-Undue Influence-Trials-Evidence-Ques- 
tions for Jury. 

In an action to caveat a will there was conflicting evidence of mental 
incapacity and undue influence ; that the wife of the deceased was depend- 
ent, that his daughter had supported the family except for a small portion 
of the deceased's income from his property; that the testator devised only 
a small amount of personal property and $2,500 in real estate to his family, 
and $20,000 to the Christian Scientist Church, which dominated his actions 
and of which he was a member. Held, sufficient for the jury under proper 
instructions. 

8. Same-Instructions-Burden of Proof. 
The instructions given by the court to the jury in this action to cayeat 

a will, defining the right of the testator to dispose of his property as he 
pleased, applying the various phases of the testimony to the issues of 
mental incapacity and undue influence, defining the former, and placing 
the burden of proof on the caveator, are approved. 

BRowm, J., dissenting. 

(139) APPEAL by propounders from Whedbee,  J., a t  May Term, 
1916, of CRAVEN. 

&ion d Guion, D. L. W a r d ,  and 8. Brown Shepherd for propounders. 
Moore & Dunn for caveators. 

CLARK, C. J. The caveat was filed upon the  ground of insufficient 
mental  capacity and undue influence. The  issue as to undue influence 
was  not answered by the jury and the appeal depends solely on  the find- 
i n g  tha t  the deceased did not have mental capacity to make a will. The  
first six exceptions are to testimony brought out upon cross-examination 
of the  witnesses for the propounders, and cannot be sustained. 

The first exception is because the witness mho had testified favorably 
as t o  the mental condition of the deceased was asked as to  contradictory 
statements made by himself prior to the trial. This was competent. 

T h e  second exception is  without point, as the testimony objected to 
v a s  stricken out by the court on motion of the propounders. 

T h e  third exception mas to permitting the propounders' witness to 
state on cross-examination that  from his experience and observation of 
t h e  deceased he mas entirely under the domination, direction, and con- 
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trol of the Christian Scientist people, who were the principal bene- 
ficiaries of the will. This was competent on the third issue and also 
as  tending to contradict this witness's testimony as to the mental capac- 
i ty of the deceased to make a will. 

The fourth exception is that the same witness stated on cross-exami- 
nation that in his judgment the deceased was crazy and of unsound mind 
when he signed the will. This was competent, Clary v. Clary,  24 N .  C., 
78, and besides, because it was in direct contradiction of the testimony 
of this witness, who was a witness to the will and who had stated on 
his examination in chief that the deceased was of sound mental condi- 
tion when he signed the will. 

The fifth exception was to the refusal to strike out that portion of 
this witness's evidence on cross-examination because on reexamination 
the ~vitness was of opinion that the deceased mas of sound mind. The 
witness having stated his testimony differently, both phases of i t  should 
have been presented to the jury. 

The sixth exception, as to the dependent condition of the wife of the 
deceased, and her inability to take care of herself, mas competent in 
corroboration of the eridence as to the mental incapacity of the defend- 
ant, since he devised the bulk of his property to the Christian Scientist 
people, leaving his wife and daughter, who had supported him for so 
many years, practically destitute. 

The seventh exception was for the admission of the opinion of the 
witness Mrs. Bell as to the condition of her father's mind for a few 
years prior to his death. The eighth and ninth exceptions, as to (140) 
the influence exerted by the propounders olrer the deceased, it is 
unnecessary to consider, since the jury did not pass upon the issue as to 
undue influence. I f  they considered this testimony at all, i t  could have 
been only from the Iight i t  threw upon the issue as to mental incapacity, 
and for that purpose it was competent. 

The tenth and eleventh exceptions were to the testimony of the daugh- 
ter of the deceased that she practically supported the family, and this 
was competent in corroboration as tending to show the unsound mental 
condition of the testator in devising his property away frolm his wife 
and daughters. 

The twelfth exception was to the testimony that the mind of the testa- 
tor had become unsound and his conversation that of a monomaniac on 
the subject of Christian Science. 

The prayer of the propounders to instruct the jury that the evidence 
was not sufficient to set the will aside was properly refused. The issue 
was one for the jury upon the whole evidence. 

I t  was in evidence that the deceased did not support or provide for 
his family, and that his daughter paid the grocery bill and meat bill 
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and paid the rent, and that the other children contributed to their 
mother's support. Though the deceased had an income of $50 per month, 
he contributed only $7 for the support of the family. By his will he  
devised the small amount of personal property he had and $2,500 in  
real estate to his family and $20,000 to the Christian Science Church. 
There was evidence as to his sanity, both pro and con, and the jury 
upon proper instructions found that the deceased did not have sufficient 
mental capacity to make the will. This was a matter within the prov- 
ince of the jury, and we cannot disturb it. 

The judge in a very full, clear, and impartial charge, to which no 
exception was taken, instructed the jury, among other things, as follows : 

"The fact that a man gives his property other than to his relatires 
and their dependents does not of itself vitiate his will, and any man 
who has testamentary capacity and is not unduly influenced to execute a 
will can give his property to any body or any one that he pleases; he 
can give it to individuals; he may give it to a person whom he never 
knew; he can give i t  all to a religious denomination, to any church, to 
any nonreligious society, to any charitable organization; he has the 
right to give it to one or more persons or objects to the exclusion of all 
others; but it is a circumstance a jury may consider in connection with 
other evidence in passing upon a man's mental capacity; and if you 
find that he has testamentary capacity, and is not influenced unduly, he 
has the right to give his property to any one and anywhere ; that it is not 
illegal and not contrary to public policy. You have no right to find as 

a fact that this is not the will of H. 5. Staub because he gave his 
(141) property to the Christian Science Church, if he had the testa- 

mentary capacity and was not unduly influenced. H e  had the 
right to give it wherever he pleased, if he had the testamentary capacity 
and was not unduly influenced." 

The court gave the prayers for instruction asked by the appellants. 
The court defined testamentary capacity: "A person has testamentary 
capacity within the meaning of the law if he has a clear understanding 
of the nature and extent of his act, of the kind and 1-alue of the property 
devised, of the persons who are the natural objects of his bounty, and 
of the manner in which he desires to dispose of property to be distrib- 
uted"; and, further: "The law presumes that every man possesses 
mental and testamentary capacity, and he or they who allege that he 
does not possess such testamentary capacity, upon them the law throws 
the burden of proof to offer eridence that satisfies the jury of the 
absence or the lack of the possession of such mental or testamentary 
oapacity," and that the burden was upon the caveators to show that the 
testator did not possess such mental capacity, adding that if the jury 

188 
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find that issue in the affirmative i t  need not pass upon the third issue 
as  to undue influence. 

Upon review of the whole case we find 
No error. 

BROWN, J., dissenting: I cannot agree with the majority of my 
brethren that no reversible error was committed on the trial of this case. 
This is one of those cases which naturally appeals to the sympathy of a 
jury, and they are naturally prone to set the will aside. Therefore, I 
think this Court should be very careful to see that no substantial injus- 
tice has been done to the propounders on the trial. 

Fpon carefully reading the record, I think that some of the assign- 
ments of error should be sustained and a new trial ordered. and I will 
briefly call attention to one or two of them. 

The following questions and answers were permitted by the court 
eyer the propounders7 objection : 

The witness Cook was asked, "When you heard what that paper con- 
tained, after that, did you state that in your opinion Mr. Staub did not 
have his right mind when he made that paper?" Answer: ('I said that 
if I thought I had done a thing like that, or another man did that, he 
was not treating his family right, and he must be crazy." 

To my mind, this question and answer are plainly incompetent. The 
witness Cook was permitted to give his opinion of the character of the 
will and of the propriety and justness of the disposition which the testa- 
tor had made of his property. H e  was permitted to say substantially 
that any man who would make such a will must be crazy. I t  is common 
learning that it is not for the witness to give his opinion of the 
character of the will nor the wisdom and justice of the disposition (142) 
of the property. That is a matter to be considered by the jury as 
a circumstance. I n  this case the witness is permitted to put himself in 
the place of the jury and to pass on the weight of that species of evidence. 
This witness occupied a position which gave him peculiar weight with 
the jury. H e  was a witness to the will, consequently, not the witness of 
either party, but the witness of the law, and what he states is calculated 
to have more weight with the jury than that of an ordinary witness. 

The witness was further asked: "From your experience and observa- 
tion of him, is it not a fact, in your opinion, that he was entirely under 
the domination, direction, and control of the Christian Science people?" 
Answer: "Yes, sir." It is true that the issue as to undue influence was 
not answered, but this testimony was well calculated to prejudice the 
propounders as to the issue of mental capacity and to create in  the 
minds of the jury a hostile feeling. I t  is not competent for a witness 
to give his opinion as to whether an individual is dominated by a church 
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o r  a n y  o ther  society, religious or otherwise. I t  is  a mat te r  f o r  the  j u r y  
to  pass  on, t ak ing  into consideration a l l  the  evidence and  surrounding 
circumstances. T h e  very reason t h a t  t h e  j u r y  i s  impaneled is  t? pass o n  
t h e  condition of the  mind  of the  testator, a n d  it i s  not f o r  t h e  non- 
expert  witness t o  give h i s  opinion a s  t o  w h a t  effect cer tain surroundings 
would have  upon  t h a t  mind. T h e  witness m a y  g i r e  his  opinion as  t o  
whether  a m a n  a t  a cer tain t ime was  sane o r  insane, bu t  h e  cannot  give 
h i s  opinion upon the sufficiency of cer tain surroundings and conditions 
t o  produce t h a t  condition of mind. 

Cited: In re Creecy, 190  N.C. 305, 306 (6c) ; I n  1-e Will of Brown, 
1 9 4  N.C. 598 (5c, 6c) ; In re Will of Casey, 197 N.C. 348 (5c) ; Hager- 
dom v. Hagerdorn, 211 N.C. 177  (4c) ; In, r e  Will of Bedding, 216 N.C. 
499 (5c) ;  Garland v. Allison, 221 N.C. 123 (6c) ; 1% re Will of YO&, 
2 3 1  N.C. 70 (c) ; In re Will of Pranks, 231 K.C. 259 (5c). 

R. L. JOHNSON AKD EVERETT STROUD, TRADING -4s JOHNSON & STROUD, 
o. RHODE ISLAND INSURANCE COMPANY. 

(Filed 4 October, 1916.) 

1. Insurance-Fire, Tornadoes-Policy Contract - Interpretation - Stat- 
utes. 

The rule of construction that a policy of fire or tornado insurance is 
construed against the insurer and in favor of the insured, when its terms 
admit of interpretation, applies to  the statutory form of fire and tornado 
insurance policies. 

Z. Same-Presumptions-Validity . 
The construction of a contract which will make it  legal and binding 

will be adopted as  against one that  will not make i t  so, when the con- 
tract would otherwise be susceptible of these two interpretations. 

3. Same-Stipulations-Future Conditions-Performance. 
When a tornado policy of insurance is issued on a building in course 

of construction, containing a stipulation that  the policy is void unless 
the building were enclosed and under roof, and a t  the time of issuing the 
policy the building was not enclosed and under roof, but such had been 
done before the damages sought in the action had accrued, the stipulation 
in  the policy fixed the time and conditions under which the policy should 
be valid; and as  such had been done a t  the time of the damage and while 
the policy was in force, the insurer is liable for its payment. . 
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4. I n s u r a n c e F i r e ,  Tornadoes-Stipulations-Condition-Principal and 
Agent--Delivery. 

Where a policy against loss by tornadoes has been delivered by the agent 
of the insurer on its regular printed form, the agent knowing a t  the time 
that the building insured was not roofed and covered, which was required 
by a printed stipulation in the policy contract, the knowledge of the agent 
is imputed to his company. 

5. Same--Written Contracts-Par01 Evidence. 
Where the authorized agent of an insurance company delivers to the 

insured a policy against loss by tornadoes, containing stipulations that 
the building insured shall be roofed and closed in, which the agent knew 
a t  the time had not been done, the policy provision that the agent could 
not vary the terms of the written contract is construed as not applying 
to conditions existing a t  the inception of the policy. 

6. Principal and AgentEvidence-Declarations of Agent. 
Declarations of an agent made after the event and as mere narratire 

of a past occurrence, are not competent as substantive evidence against 
the principal. 

7. Evidence--Principal and Agent-Insurance -Records - Corroborative 
Evidence. 

Where the agent of an insurance company has testified as to certain 
facts in connection with the delivery of a policy contract sued on, it is 
competent to introduce the record of the transaction made by him, in 
corroboration of his testimony. 

BPPEAL from Lyon, J., at  augus t  Term, 1916, of PITT. (I43] 
This is a n  action to recover upon two policies of tornado insur- 

ance issued by defendant company and alleged to be in  force on 3 Sep- 
tember, 1913, when a storm partially destroyed the tobacco warehouse 
alleged to be insured. Policy No. 2105 bears date 5 June,  1913, and Pol- 
icy No. 2106 bears date 23 June, 1913, and each r an  for one year from 
date. The premium on these policies was $4 each, and they were in the 
sum of $2,000 each. The  policies purported to insure "one-story brick 
building, with metal roof, and inclosed addition thereto attached, includ- 
ing foundations, plumbing, steam, gas, and water pipes, and all perma- 
nent fixtures, occupied as a warehouse." The plaintiffs, for whom 
the building was insured, were contractors. Policy 2106 had (144) 
attached thereto and forming a pa r t  thereof a 50 per cellt coinsur- 
ance clause. The  defendant contends that  Policy 2105 had a coinsurance 
clause, but this was denied by the plaintiff. 

The  defendant contended that  neither of the policies was erer  in 
force under the following provisions of the policy, to wi t :  "This com- 
pany shall not be liable for loss or damage to buildings or their contents 
in process of construction or reconstruction, unless same are  entirely 
enclosed and under roof, with all outside doors and windows permanently 
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in place," and "No officer, agent, or other representative of this com- 
pany shall have power to waive any provision or condition of this policy 
except such as by the terms of this policy may be the subject of agree- 
ment endorsed thereon, or added thereto; and as to such provisions and 
conditions, no officer, agent, or representative shall have such power or 
be deemed or held to have waived such provisions or conditions, unless 
such waiver, if any, shall be written upon or attached to the policy." 
The warehouse was not enclosed and under roof when the policies were 
issued, but was a t  the time of loss. 

The defendant pleaded that the policies had been canceled before the 
loss, and offered evidence in support of its plea. 

The defendant excepted to the admission, over objection of the defend- 
ant, of statements alleged to hare been made by the agent, Wilkinson, 
after the storm, affecting the company's liability, and alleged to have 
been made in the presence of the plaintiff Stroud and of the witnesses 
Monk and Smith. 

The statement alleged to have been made in the presence of Stroud 
was as follows : 

"That he (Wilkinson) said he thought the insurance ought to be can- 
celed; that the insurance was canceled, morally, but in the eyes of the 
law it was in full force, and he didn't think we (plaintiffs) ought to 
make his company pay the loss"; and the further statement, "That he 
(Stroud) heard Wilkinson say, after the storm of 3 September, 'I have 
$4,000 insurance on this building, but morally I do not think my com- 
pany ought to have to pay; but in the eyes of the law they are in full 
force.' " 

The statement alleged to have been made in the presence of the witness 
Monk was as follows: 

"Monk, I have $4,000 insurance on this building in full force. From 
the standpoint of merit and principle, I do not feel like my company 
ought to pay it. Mr. Stroud asked me to cancel that insurance on Fri-  
day, but I did not do it. You will get your insurance." 

The statement alleged to have been made in the presence of Smith 
was as follows : 

(145) "That the policies were not canceled, but morally the risk 
would not hold good, as they had been ordered canceled by 

Stroud." 
The agent of the defendant testified to the cancellation of the policies; 

but this evidence was offered after the evidence introduced by the plain- 
tiffs of the declarations of the agent abore set out. 

The agent also testified that he failed to attach the coinsurance clause 
to policy 2105 by mistake; that after its delivery he mailed a coinsur- 
ance clause to the plaintiff, sent one to the office at Raleigh, and retained 
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one in  his own office, and that he at  the time made an entry upon the 
registry of his office of having done so. 

The defendant offered the registry in  corroboration of the agent. This 
was excluded, and the defendant excepted. The coinsurance clause 
mould reduce the amount of the liability of the defendant. 

His  Honor charged the jury on the seventh issue as follows: 
"That is a disputed issue. You have heard the evidence on both 

sides, and I have given you the contentions on both sides, and it is a 
question of fact for you to determine. I f  you find from the evidence 
that Stroud, m e  of the plaintiffs, directed the agent to cancel the policies 
on the 25th of August, and again on the 29th of August, and that the 
policies were canceled a t  his direction, by his orders, then you would 
answer that issue 'Yes,' notwithstanding the fact that the policies them- 
selves were not actually delivered; but if you find, according to the 
contentions of the plaintiffs, that the policia were not canceled, and 
that the company treated them as still in force by the declarations of 
the agent Wilkinson, made after the storm, then you would answer that 
issue (No.' " 

The jury returned the following rerdict: 
1. Did the defendant execute and deliver to the plaintiffs its two 

policies of insurance, Nos. 2105 and 2106, as alleged in the complaint? 
Bnswer : ((Yes." 

2. Did the plaintiffs accept said policies upon condition that the 
defendant should not be liable for loss or dama'ge to buildings, or their 
contents, in  process of construction or reconstruction, unless same are 
entirely enclosed and under roof, with all outside doors and windows 
permanently in  place, as alleged in the answer? Answer: "Yes." 

3. Was said building, at the time of the injury complained of, in 
process of construction, and entirely enclosed and under roof, with all 
outside doors and windows permanently in place? Answer: "Yes." 

4. Did Policy No. 2105 have attached thereto, and forming a part 
thereof, a coinsurance clause ? Answer : ((NO." 

5. Had the plaintiffs, on 3 September, 1913, delivered the warehouse 
described in  the policies to J. Y. Monk, the owner thereof, and 
was the owner, on said date, i11 full control and occupation of the (146) 
same, as alleged in the answer? Answer : "No." 

6. I f  the plaintiffs had delivered the possession of said warehouse to 
J. Y. Monk, did the defendant company, or its agent, have notice or 
knowledge of the same before the collection of the premium therefor? 
Answer : 

7. Had the plaintiffs, prior to 3 September, 1913, caused the policies 
i n  suit to be canceled, as alleged in the answer? Answer: "No." 

8. What damage was done to said building by reason of said storm? 
Answer : "$1,496.80." 

193 
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Judgment mas entered upon the verdict in behalf of the plaintiffs, 
and the defendant excepted. 

Harding & Pierce for plaintifs. 
Albion. Dunn. for defendant. 

ALLEN, J. The warehouse, covered by the policies of insurance, was 
not enclosed and under roof at the time the policies were issued, and 
the defendant bases its motion for judgment of nonsuit upon this fact, 
contending, as the policies provide that the company shall not be liable 
for any loss or damage to buildings in process of construction or recon- 
struction unless the same are entirely enclosed and under roof, that there 
is no liability on the defendant, although the warehouse was enclosed 
and under roof at  the time of the loss. 

The rule of construction prevails almost universally that contracts 
of insurance are construed against the insurer and in favor of the in- 
sured, and this has n& been changed by the adoption of a standard form 
of insurance. Wood v. Ins. Co., 149 N.  Y., 385; Gazzam v. Ins. Co., 
155 N. @., 338; Cottingham v. Ins. Co., 168 N. C., 265. 

I n  the last case the Court says: "The terms of a policy of insurance 
are construed against the insurer and in favor of the insured, and this 
is true although a standard form of policy has been adopted under legis- 
lative enactment. Qazzam ?I. Ins. Po., 155 N. C., 330." 

I t  is also a rule of construction applicable to all contracts that if the 
language admits of two constructions, one of which is legal and binding 
and the other not, that the first will be adopted. 6 R. C. L., 839. 

The courts also look with disfavor upon forfeitures (Skinner c. 
Thomas, 171 N. C., 98)) and the trend of modern authority is that a 
stipulation in  a policy which might avoid it does not have this effect 
if i t  in no way contributes to the loss, and if the conditions provided 
for in the stipulation do not exist at the time of the loss. Cottingham 
v. Ins. Co., 168 N .  C., 264. 

I n  this last case a policy of insurance provided that the policy would 
be 1-oid if the property insured became encumbered by a chattel mort- 

gage, and i t  was held that the amount of the insurance could be 
(147) collected from the company although the insured had executed a 

chattel mortgage upon the property, which was, howe~-er, canceled 
before the loss. 

I f  these principles are applied to the clause of the policy under con- 
sideration, i t  would seem that the proper interpretation is that the com- 
pany was not to be liable until the rarehouse was enclosed and under 
roof, and that when it wa's enclosed and under roof its liability would 
attach. 
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The clause indicates clearly that the company intended to insure a 
building in process of construction, and the language upon which the 
defendant seeks to escape liability was only intended to fix the time 
and the conditions when the defendant would be liable. 

This construction gives some force and life to the policies and saves 
the defendant from the imputation of having issued a worthless policy. 

I f ,  however, the stipulation refers to conditions existing when the 
policy issued, the agent of the company who issued the policies and 
delivered them to the plaintiffs had full knowledge that the warehouse 
was not at  that time enclosed and under roof, and this knowledge is 
imputed to the defendant company. 

I n  Bergeron v. Ins. Co.. 111 N.  C., 47, the Court quotes with approval 
from May on Insurance, that "Facts material to the risk, made known 
to the agent (or a subagent intrusted with the business) before the 
policy is issued, are constructively known to the company, and cannot 
be set up to defeat a recovery on the policy" ; and in  Grabbs v. Ins. CO., 
125 N. C., 395: "It is well known that as a general rule fire insurance 
policies are issued in a different way from those of life insurance com- 
panies. The latter are usually issued directly from the home office, while 
fire insurance policies are generally sent to the local agent in  blank, and 
are filled up, signed, and issued by him. The blanks, while purporting to 
be signed by the higher officers of the company, usually have their names 
simply printed thereon in autographic facsimile. Under such circum- 
stances, can it be doubted that the policy is issued by the agent, who, 
for all purposes connected with such insurance, is the alter ego of the 
insurer? That he is seems too well settled to need citation of authority, and 
therefore his knowledge is the knowledge of the company. We can only 
repeat what we have so recently said in Horton r .  Ins. Co., 122 N. C., 498, 
503: 'It is well settled in  this State that the knowledge of the local agent 
of an insurance company is in law the knowledge of the principal; that 
the conditions in a policy working a forfeiture are matters of contract 
and not of limitation, and may be waired by the insurer; and that such 
waiver may be presumed from the acts of the agent.' " 

The same authorities also support the position that if the defendant 
issued the policy knowing the conditions existing at the time, it cannot 
now avoid responsibility on account of those conditions. 

Nor does the provision in the policy restricting the po-vi.er of the (148) 
agent to waive conditions and stipulations affect the application 
of this rule, because those restrictions are generally construed to apply to 
something that occurs after the policies have been issued, and not to 
conditions existing at  the inception of the policy. 

I n  Gmbbs v. Ins. Co., supm, the Court approves the statement in 
Berry v. Ins. Co., 132 N .  Y., 49, that "Conditions which enter into the 
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validity of a contract of insurance a t  its inception may be waived by 
agents, and are waived if so intended, although they remain in the 
policy when delirered"; and in Wood v. Im. Co., which is approved in 
Gaxzam v. Ins. Co., 155 N. C., 336, the Court says: '(The restrictions 
inserted i n  the contract upon the power of the agent to1 waive any con- 
dition unless done in a pa'rticular manner cannot be deemed to apply 
to those conditions which relate to the inception of the contract when 
it appears that the agent has delivered it and received the premiums 
with full knowledge of the actual situation. The principle is not a new 
one, and has not been shaken by any decisions of our Court since the 
adoption of the standard policy." 

And again, in Porwood v. Ins. Co., 142 N. Y., 387: "It could not be 
supposed that it intended to deliver to the insured a policy which i t  
knew to be void." 

We are therefore of opinion that whether the clause in  the policy 
refers to conditions existing at the time it was issued or not, it was not 
necessarily fatal to the plaintiff's cause of action that the warehouse 
was not enclosed and under roof at  the time the policies were issued, 
and that the motion for judgment of nonsuit was properly denied. 

We are, however, further of opinion that error was committed which 
entitles the defendant to a new trial. 

The authorities in this State are all to the effect that the declarations 
of the agent made after the event, and as mere narrative of a past occur- 
rence, are not competent against the principal. Smith  v. R. R., 68 
N. C., 115; Rumbough v. Improvement Co., 112 N. C., 751; Morgan v. 
Benefit Society, 167 N. C., 265. 

This evidence of the declarations of the agent would have been com- 
petent if the agent had been first introduced and had testified to the 
cancellation of the policies, as it would have had the effect of impeach- 
ing his evidence, and it may be that the order of the introduction of the 
evidence would not be fatal;  but i t  further appears that his Honor not 
only failed to restrict the effect of the evidence, but he gave it the force 
of substantive evidence in his charge, which, in this particular, is ex- 
cepted to. 

I t  was also competent for the defendant to introduce the record made 
by the agent in corroboration of his evidence. 

(149) We call attention to the discussion of cancellation, which ques- 
tion will arise upon the new trial, which will be found in Mfg. 

@o. v. Assurance Co., 161 N. C., 98. 
For  the errors ~ o i n t e d  out, a new trial is ordered. 
New trial. 

Cited: Smi th  v. Fire Ins. Co., 175 N.C. 317 (Ic, 2c);  R. R. v. Smith- 
erman, 178 N.C. 599 (6c) ; iS. v. Krout, 183 N.C. 805 (7c) ; Ins. Co. v. 
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h m b e r  Co., 186 N.C. 270 (412) ; Bullard c. Ins. Co., 189 N.C. 38 (4c, 
5c) ; Nance v. I Z .  R., 189 N.C. 639 (6c) ; Pangle v. Appalachian Hall, 
190 F.C. 834 (Be) ; Mortf 1;. Ins. Co., 192 K.C. 14  (4c) ; Smith 2;. Ins. 
Co., 193 F.C. 448 (5e) ; Aldridge c. Ins. Co., 194 N.C. 686 (4c, 5c) ; 
Case v. Ewbanks, 194 N.C. 780 (5c) ; Poscue v. Ins. Co., 196 N.C. 141 
(5e) ;  Greene v. Ins. Co., 196 X.C. 340 (52);  ~ M i d l i f  v. Ins. Co., 197 
N.C. 142 ( 5 4  ; Hubbard 2;. R. R., 203 N.C. 678 (6c) ; Barnes v. Assur- 
ance Society, 204 N.C. 802 (5c) ; Xahler 71. Ins. Co., 205 N.C. 698 (5c) ; 
Brunswick County v. Trust Go., 206 N.C. 141 (61) ; Womack v. Ins. Co., 
206 N.C. 448 (2c) ; Stockton v. Ins. Co., 207 N.C. 44 (5c) ; Ins. Co. v. 
Harrison-Wright Co., 207 N.C. 668 (2c) ; Smith v. Ins. Co., 208 X.C. 102 
(5c) ; Cab Co. v. Casualty Co., 219 N.C. 793 (2c). 

THOMAS GOLD T. C. S. MAXWELL. 

(Filed 4 October, 1916.) 

1. Appeal and Error--Judgments - State's Lands - Protest - Improper 
Fom-Court's Discretion. 

Where a judgment or order holding that a protest to an entry on State's 
lands is not in proper form, and that another protest be filed within a 
certain time, has not been complied with or appealed from, it is within 
the discretion of the trial judge thereafter to grant or refuse a further 
extension of the time to file the protest, from the refusal of which an 
appeal will not lie, in the absence of abuse of this discretion. 

2. Judgments-Motions to Set Aside-During Term-Excusable Neglect- 
Statutes. 

A motion to set aside a judgment for excusable neglect, made a t  the 
time the judgment was signed, will be denied, such matters being in fieri 
during the term, and Revisal, see. 613, applies only to judgments rendered 
a t  prior terms. 

CIVIL ACTIOH tried before Deuin, J., a t  June  Term, 1916, of CARTERET. 
This is  a proceeding to protest an  entry of land, heard upon motion 

of enterer to dismiss, for  failure to file amended protest. 
C. R. Wheatley, a t  the time of filing of this protest and u p  to the  

March term of said court, 1916, was attorney of record of the pro- 
testant. 

At  October Term, 1915, an  order was made i n  said cause by his 
Honor, W. M. Bond, judge presiding, adjudging the protest not i n  
proper form and requiring this protestant to file an  amended protest 
within sixty days. 

197 
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At March Term, 1916, C. R. Wheatley was permitted by the court 
to withdraw as counsel for protestant. 

Between the March and June terms of said court E. H. Gorham, 
Esq., was employed by protestant to represent him as attorney in  said 
proceedings, and at  the first term thereafter, to wit, the June term of 
said court, Xr .  Gorham mored the court to be allowed to amend the 
protest in accordance with the order of Judge W. M. Bond, of October 

Term, 1915. This motion was refused and his Honor signed the 
(150) judgment dismissing the protest and adjudging the defendant 

C. S. Maxwell entitled to recover the cost in the action, to which 
said judgment the protestant excepted and appealed. 

Judgment was then signed. That upon signing said judgment, and 
at  the same term of court, the protestant mos~ed to set aside the judg- 
ment upon the ground of excusable neglect, and in support of his said 
motion offered the court the affidavit of E. H. Gorham, Esq. Counter- 
affidavit of C. R. Wheatley mas filed on behalf of enterer. 

The motion was refused, and the protestant excepted and appealed. 

E. H. Gorham for protestant. 
Graham W.  Duncan and R. E. TVhitehurat for enterer. 

ALLEN, J. I t  was adjudged at October Term, 1915, that the protest 
was not in proper form, and this judgment has not been appealed from, 
and is binding on the parties, although it may have been erroneous, as 
the protestant now contends. Weeks v. XcPhail ,  128 N. C., 131. 

I t  was also within the discretion of the judge presiding to alIow or 
disallow the motion to file an amended protest after the time limited in 
the judgment of Judge Bond (Church c. Church, 158 N. C., 564), and 
we cannot interfere with the exercise of the discretion when, as in  this 
case, there is no evidence of its abuse. 

The motion to set aside the judgment at the time it mas signed for 
excusable neglect was properly refused, as the remedy under Revisal, 
sec. 513, applies only to judgments rendered at  prior terms (fMcCulZoch 
v. Doak, 68 N.  C., 267), for the reason that orders and judgments are 
in fie& during the term. Gzcinn v. Parh-er, 119 N.  C., 19. 

Affirmed. 

Cfited: Cameron v. McDonald, 216 N.C. 716 (Ic) .  
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HENRY D. SMITH v. S. P. HANCOCK ASD THOMAS THOMAS. 

(Filed 4 October, 1916.) 

Mortgages -Foreclosure - Injunction - Partnership Profits - Verdict- 
Judgments. 

In a suit to restrain the foreclosure of a mortgage there was evidence 
in plaintiff's behalf tending to show that the mortgage was only given to 
indemnify the defendant in advancing money for partnership purposes, 
and that the enterprise had resulted in a profit; and in defendant's behalf 
that the mortgage was given to secure an additional debt owed by the 
plainti@, with evidence to the contrary. Under appropriate issues and 
correct instructions the jury found that the note and mortgage had been 
paid and that defendant was indebted to plaintiff for partnership profits : 
Held, the verdict established the fact that plaintiff owed defendant noth- 
ing for outside individual transactions, and judgment was properly entered 
in plaintiff's favor. The principle that reversals are npt granted upon 
slight technical errors alone discussed by WALKER, J. 

CIVIL -4CTION tried before D e ~ i n ,  J., and a jury at June Term, (151) 
1916, of CARTEEET. 

The action was brought by plaintiff to restrain defendant from fore- 
closing a mortgage, given by plaintiff and wife in 1905. The plaintiff 
and defendant Hancock, in June, 1905, formed a partnership for the 
purpose of buying, bedding, and shipping clams. Hancock mas to fur- 
nish the money to be used in the business, not exceeding $500, and Smith 
was to give his time and work when necessary. There was evidence that 
Smith and wife executed a mortgage on their home for $250 to secure 
Hancock for half of the amount to be expended in  the business, Smith 
received no money on the mortgage, but executed the same to secure 
Hancock in case of loss, and they were to share profits, if any. and 
losses, if any should be sustained. There was a profit, which plaintiff 
alleges was $168, and he thought that the mortgage had been canceled, 
until some one read in  his hearing a notice in  a local paper that his 
home was advertised for sale under foreclosure. He  secured an injunc- 
tion to restrain the same, and now asks the court to cancel the mort- 
gage, which he alleges was satisfied or had served its purpose, as there 
was no loss in the clam business, and for the payment to him by Han- 
cock, his partner in the clam business, the sum of $84, one-half of the 
profit of said business. 

Smith gave his time and ser~ices and Hancock furnished the money 
t o  carry on the clan1 business, as set out abox-e. There was receired by 
Hancock, over and a b o ~ e  all the money furnished by him, more than 
$168, which was profit in the business. Defendant Hancock received all 
the money for the sale of clams. 
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The jury returned the following verdict: 
1. Have the note and mortgage described in the complaint been paid? 

Answer : "Yes." 
2. What amount, if any, is the defendant S. P. Hancock indebted 

to the plaintiff? Answer : (($84." 

W. R. Wheetley and Abernethy & Davis for plaintif 
J. F. Duncan for defendants. 

WALKER, J., after stating the case: The principal questions in this 
case may be reduced to only two, the first being whether the mortgage 
for the $250 was executed to secure S. P. Hancock against any loss by 
reason of the money he advanced to run the business or whether it was 

intended to secure him not only against loss in the business, but 
(152) also to secure the payment of an outside debt owing to him by 

the plaintiff; and the second, whether, if i t  was given to indem- 
nify Hancock against any loss, it had been satisfied, or had served its 
purpose, by there not being any loss in the business, but a profit of $168, 
half of which belonged to the plaintiff. The issues were quite simple and 
the difference between the contentions sharply drawn. The court ex- 
plained the case fully to the jury, instructing them if they found the 
facts to be as stated by the defendant, to return a verdict for him, 
answering the first issue "No"; but if they found the contrary to be 
true, that is, that the mortgage was given merely as an  indemnity to 
S. P. Hancock against any loss in the business, for half of which the 
plaintiff was responsible, and there was no loss, but a gain, they should 
answer the first issue "Yes," and award plaintiff half of the profit, if  
any there was. I t  was conceded that the mortgage was given as an in- 
demnity, but defendant claimed that i t  had been given also to secure a 
debt due by plaintiff to him. This contention was fairly submitted to  
the jury. We think that, under the charge, the defendant had the sub- 
stantial benefit of all his contentions. The jury evidently found the 
contract to be as stated by the plaintiff, that the mortgage was given 
only for the plaintiff's part of the capital advanced by Hancock which 
should be lost i n  their partnership dealings, and was to be used only for 
that purpose. As the jury found that there was a profit, the verdict ex- 
cludes the idea that there was anything due to the defendant on account 
of outside individual transactions between them. I t  appears that the 
court, in the charge, directed the attention of the jury specially to de- 
fendant's contention as to the settlement, which he says was in 1905, and 
which plaintiff alleges was in 1908; and the charge, therefore, was a 
sufficient response to defendant's prayers for instructions on this phase 
of the case, so far as he was entitled to them. 
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We are of the opinion that the defendant has had a fair and full hear- 
ing upon his contentions--if not in the exact form of them, as stated - - 

by him, then in  substance and legal effect. Reversals are not granted 
merely for the slightest technical error, which a precise or exhaustive 
analysis of the charge might disclose, if there is no prejudice or injus- 
tice done; but the appellant has had a fair submission to the jury of the 
real issues, both upon the law and the evidence, and the determinatire 
facts have been found against him. Verdicts and judgments should 
not be lightly set aside upon grounds which show the alleged error to 
be harmless or where the appellant could have sustained no injury from 
it. There should be at  least something like a practical treatment of the 
motion to reverse, and i t  should not be granted except to subserve the 
real ends of substantial justice. Hilliard on New Trials (2  Ed.), sees. 
1 to 7. "The motion should be meritorious and not frirolous." S. v. 
Bmith, 164 K. C., 475-480. As that case shows, the courts have 
said that the foundation of the motion for a new trial is the alle- (153) 
gation of injustice, and the prayer is for relief. Unless, there- 
fore, some wrong has been suffered, there is nothing to be relieved 
against. The injury must be positive and tangible, not theoretical 
merely. For  instance, the simple fact of defeat is, in one sense, injurious, 
for it wounds the feelings, and may compel a surrender of property; 
but this alone is not sufficient ground for a new trial, although there 
may not have been strict regularity. The complaining party asks for 
redress. for the restoration of rights which have first been infringed and 
then taken away. There must be, then, a probability of repairing the 
legal injury, otherwise the interference of the court would be but nuga- 
tory. There must be a reasonable prospect of placing the party who 
asks for a new trial in a better position than the one which he occupies 
bv the verdict. I f  he obtains a new trial, he must incur additional ex- 
pense; and if there is no corresponding benefit, he is still the sufferer. 
Besides, courts are instituted to enforce right and restrain and punish 
wrong. Their time is too valuable for them to interpose their remedial 
power idly and to no purpose. They will only interfere, therefore, where 
there is a prospect of ultimate benefit. 3 Graham and Waterman on 
New Trials, p. 1235; S. v. Smith, supra; S. v. Heavener, 168 N. C., 
156; Perebee v. Berry, ibid, 281; Brogden v. Gibson, 165 N. C., 16;  
Steeley v. Lumber Co., 165 N.  C., 21. What all this means is that there 
must be a reaI and substantial harm done bv the alleged error-not that - 
we will merely guess at  the probable effect of it upon the result, but that 
if we can clearly and surely perceive that it has not affected the result, 
i t  would be vain to be influenced by it and allow it to vitiate the judg- 
ment. But there was not even theoretical error in the trial of the case. 
The position of defendant as to the settlement, and the credit of the 
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mortgage on the amount found to be due, was fairly submitted to the 
jury, and they had the whole matter before them, and the verdict is 
inconsistent with the defendant's view of the case. 

The defendant's counsel ably presented his contentions, but upon a 
cadeful review of the record we conclude that there was no reversible 
error in  any of the rulings of the court. 

The defendant in this case had ample opportunity to make good his 
contention, but failed to convince the jury of its validity. 

No error. 

Cited: Ball v. McCormack, 172 N.C. 682 (c). 

VIRGINIA-CAROLINA CHEMICAL COMPANY v. ELI ROGERS 
ET AL., TRADIR'G +4s ELI ROGERS & CO. 

(Filed 4 October, 1916.) 

Vendor and Purchaser-Proceeds of Sale-Trusts-General Assignment- 
Priorities-Commingling of Goods. 

-4 partnership conducting a general merchandise business, including the 
sale of fertilizers, handled the plaintiff's fertilizers and that of others, 
under agreement that the proceeds of the sales of plaintiff's fertilizers 
should be segregated and held in trust to be paid over to it, which they 
failed to do, and made an assignment for the benefit of their creditors. 
The plaintiff being unable to identify such proceeds, it is Held, that it was 
not entitled to any preference over the other creditors in their action 
against the trustee; and this principle applies to the proceeds of collateral 
notes which the partnership set apart for plaintiff, which had not been 
registered or sent to it, and which could not be identified. The doctrine 
of confusion of goods is not applicable to this case. 

APPEAL by plaintiff from Whedbee, J., at May Term, 1916, of PITT. 

R. G. Q r d y  and L. I .  &loore for plainti f .  
Harry  Skinner, Harry W.  Sfubbs,  Albion Dunn, and A. D. McLean 

for defendants. 

CLARK, C. J. This action x7as begun against the defendants, who 
were country merchants doing business as Eli Rogers & Co., to recover 
for certain fertilizers sold by plaintiff under contract which it contends 
made the defendants its agents; that later in the year the plaintiff closed 
the account by notes and took as collateral certain running accounts 
due said Rogers and Jenkins. I t  appears that the defendants pur- 
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chased fertilizers from various other concerns, keeping no separate ac- 
count as to the goods purchased from the plaintiff or from others, and 
in  selling and charging the same they did not distinguish on their books 
from what source the fertilizers came. They sold general merchandise 
to farmers, and in the fall when payments were made the same were 
credited by cash or check without making application in favor of any 
particular creditor of the firm. I n  December, 1911, Rogers & Co. made 
as assignment to A. R. Dunning of all their assets, including the stock 
of goods on hand and accounts collectible, amounting to about $8,000. 
There is due by the firm to the plaintiff a note of $2,340.33, being about 
one-third of the amount originally owed the plaintiff, and about $20,000 
to other creditors. This action is brought to compel said Rogers 87 Co. 
and the trustee to pay the same in  full out of the collection on said 
accounts and notes, claiming a priority over other creditors. It appeared 
that the plaintiff had already received prior to the assignment 
a larger percentage of its claim than other creditors, and that the (155) 
accounts and notes remaining in the hands of the assignee give no 
indication of being the proceeds of the fertilizers bought of the plaintiff, 
and the assignment gave no preference to the plaintiff over any other 
creditors. 

On the issues submitted, there is no controversy on the first iswe, that 
the amount due the plaintiff is $2,340.33, with interest from 1 Decem- 
ber, 1911. On the fourth issue, as to whether the plaintiff is entitled 
to any preference or priority out of the funds in the hands of the trustee, 
Dunning, over the other creditors of Rogers & Go. from the sale of the 
stock, and the fifth issue, whether the plaintiff is entitled to such priority 
out of the funds so collected from the book accounts, the court instructed 
the jury to answer "No." The plaintiff took a nonsuit as to the second 
and third issues relating to the alleged fraud by the defendants Rogers 
& Co. in misappropriating or misapplying the funds collected on the 
fertilizers bought by them from the plaintiff and resold. 

The assignee and several other creditors have been made parties to 
this action. We find no error in the instruction of the judge. The fund 
in  the hands of the trustee was derived from the sale of the stock of 
general merchandise and collection of book accounts, and there is noth- 
ing to indicate that any specified portion of these funds mas derived 
from the proceeds of the fertilizer sold by plaintiff to Rogers & Co. in 
the spring of 1911. There is no allegation that the trustee is insolvent 
or that he has commingled his o m  funds with the fund of the trustee- 
ship. I t  also appears that the plaintiff sold these fertilizers to Rogers 
& Co. with the understanding that they would buy fertilizers also from 
other concerns, and that such dealings were a part of their general mer- 
chandise business. Rogers & Go. made an agreement that the proceeds 
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I N  T H E  SUPREME COURT. [I72 

from the sale of these fertilizers sold them by plaintiff should be segre- 
gated and held in  trust to be paid over to the plaintiff, but the plaintiff 
has failed to identify and point out any proceeds of such sales by Rogers 
& GO. that were derived from the goods sold to them by the plaintiff. 
Rogers & Go. did not observe the agreement to keep the proceeds of the 
sales of fertilizers bought of plaintiff separate and distinct, but the 
plaintiff not having identified such proceeds, i t  cannot as against the 
trustee and other credito~s assert any priority out of the general fund 
in  the hands of the trustee. 

As to the accounts assigned as collateral to the plaintiff, such assign- 
ment was not registered, nor were they delivered to the plaintiff. Eren 
if such collateral had been forwarded to the plaintiff and returned to 
the defendants for collection, the proceeds have not been identified. 
Moreover, in Corporation Commission v. Bank, 137 N. C., 699, it is held : 
"When paper is sent to the bank for collection, if restricted by indorse- 

ment, after collection made, if the proceeds are mingled with 
(156) the general funds of the bank the relationship becomes that of 

creditor and debtor, and on an assignment by reason of insohency 
such claim can share only in the assets pro rata with general creditors." 
To same purport, Bank v. Davis, 114 N. C., 343; 3 A. and E. Enc. 
(2 Ed.), 819. 

The court properly held that there being no evidence that the funds 
derived from the sale of the fertilizers purchased from the plaintiff had 
been held separate and distinct, i t  is not entitled to priority over the 
other creditors. The doctrine as to the "confusion of goods" cannot 
avail against other creditors. 

No error. 

Cited: I/'Zack v. H o o d ,  Comrs., 204 N.C. 341 

GILES ROGERS ET ALS. V. SUS-kPI' H. JONES .4SD HUSBAND. 

(Filed 4 October, 1916.) 

1. Appeal and Error-Assignments of Error-Rules of Court. 
The rules of the Supreme Court regulating appeals are necessary for 

the proper consideration of the public business and will be impartially 
enforced against all litigants; and where the assignments of error are 
not comprehensive enough to give a clear idea to the court of the matters 
to be debated without examining the record, they will not be considered, 
as, on this appeal, "to the question and answer in the admission of the 
evidence" of a certain witness, "as contained in the exception 1 on 



N. C.] FALL TERM, 1916. 

p a g ~ o f  the record"; and the giving of proper page will not cure its 
insufficiency. 

2. Deeds and Conveyance&Delivery-IntentControl of Grantor-Pre- 
sumptions--Burden of Proof. 

An instruction as to the valid delivery of a deed, that should the jury 
find that the grantor intended to part with the deed to his wife, the 
grantee, under the evidence in this case, and lose legal control over it, 
he had no right to take it back, and that upon its registration, whether 
before or after the grantor's death, the burden shifted to the other side 
to rebut the presumption of a valid delivery, is held to be a correct charge. 

APPEAL by plaintiffs from Allen, J., at January Term, 1916, of 
DUPLIN. 

Gccvin & Wallace, George R. Wurd, and Thad. Jones for plaintifis. 
H. D. Williams and Stevens & Beasley for dafendants. 

CLARK, C. J. This is an action to set aside a deed under which the 
defendants claim on the ground that i t  had never been delivered, the 
lack of sufficient mental capacity from the grantor to execute the same, 
and undue influence. The jury found all three issues in favor of 
the defendants. The trial seems to have hinged, however, almost (157) 
solely upon the question whether there had been a sufficient de- 
livery. 

The assignments of error, except 6, 7, 8, and 9, are totally insufficient 
and must be disregarded. The first assignment is: "1. To the question 
and answer in the admission of the evidence of the witness J. R. Jones 
as contained in the exception 1 on page of the record." I n  the same 
form are the other exceptions other than the four above stated. For 
example, exception 10 is ('To the refusal of the court to give the plain- 
tiffs' prayer for instruction, No. 1, as contained in  the plaintiffs' 13th 
exception (see page of the record)." These would be insufficient 
even if the blanks had been filled up. I n  McDowell v. Rent ,  153 N. C., 
555, the Court, citing numerous cases, said: "In Thompson v. R. R., 
147 N. C., 412, there is a very clear discussion of the requirements as 
to assignments of error, and of the methods in  which they must be set 
forth. The Court will not accept a mere colorable compliance, such as 
entering the 'first exception is the first assignment of error,' etc. This 
would give no information whatever to the Court, for i t  would necessi- 
tate turning back to the record to see what the exception was. What 
the Court desires, and, indeed, the least that any appellate court re- 
quires, is that the exceptions which are bona M e  presented to the Court 
for a decision, as the points determinative of the appeal, shall be stated 
clearly and intelligibly by the assignment of errors, and not by referring 
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to the record, and therewith shall be set out so much of the evidence, or 
of the charge, or other matter or circumstance (as the case may be) 
as  shall be necessary to present clearly the matter to be debated." 

"This requirement of the Court is not arbitrary, but has been dictated 
by its experience and from a desire to expedite the public business by 
our being enabled to grasp more quickly the case before us and thus 
more intelligently follow the argument of counsel. I n  this practice we 
have followed what has been adopted by other courts." 

"This Court is decidedly averse to deciding any case upon a techni- 
cality or disposing of any appeal otherwise than upon its merits. But 
having adopted this rule from a sense of its necessity, and h a ~ ~ i n g  put 
i t  in  force only after repeated notice, and having uniformly applied it 
in every case since we began to do so, i t  is absolutely necessary that we 
observe it impartially in every case." 

('That the rule has not been difficult to observe, and that the profes- 
sion have loyally observed it, is shown by the fact that on a average 
our records show that the failure to do so does not exceed two appeals 
in  a thousand. We trust that there will be none hereafter." 

This case has been repeatedly cited and applied since. See citations in 
h n o .  Ed. to Thompson v. R. R., 147 K. C., 412, especially Barringer v. 
Deal, 164 N. C., 249, and cases cited, and Porter v. Lumber CO., 164 

N. C., 396, reviewing the cases and citing with approval in italics 
(158) the following quotation from Hoke, J., in Thompson v. R. R.: 

"Always the very error relied upon should be definitely and 
clearly presented, and the Court not compelled to go beyond the assign- 
ment itself to learn what the question is. The assignment must be so 
specific that the Court is given some real aid and a voyage of discovery 
through an often voluminous record not rendered necessary." The sub- 
ject is fully discussed in this last cited case. See, also, Register v. 
Power  go., 165 N .  C., 234, where the Court holds that assignments 
identical with those in this case "gire the Court no information, and 
must be disregarded," citing several cases, and Carter v. Renves, 167 
N. C., 132, where the Court holds that "such assignments cannot be 
considered." 

As the Court has repeatedly stated, these rules have not been arbi- 
trarily made, but experience has s h o ~ n  us that they are necessary for 
the proper consideration of the public business coming before us, and 
will be impartially enforced against all litigants. I f  a case is worth 
bringing to this Court for review, counsel should think i t  worth the 
trouble to present i t  in the manner required by the statute and the rules 
of the Court. 

As to the four assignments of error, 6, 7, 8, and 9, which are properly 
made, they are all to the charge of the court on the question of delivery, 
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a n d  we find no error. The  charge of the court was tha t  on the question 
of delivery the jury should find whether the plaintiff "intended to part  
with the deed and lose legal control of it, and that  if the grantor parted 
wi th  the deed absolutely, then he  would have no right  to take i t  back. 
I f  he parted with it, holding control over it, then he would. Then you 
%aye a question there to consider, because it is a man and h i s  wife, as to 
what the intention was." 

Exceptions 8 and 9 are to an  instruction that  where a deed has been 
recorded, whether after or  before the death of the grantor, it is  presumed 
t o  have been delivered, and the burden shifts to the other side to rebut 
tha t  presumption. This  is  familiar law, and it is clearly so stated by 
Brown., J., Fortune v. Hunt,  149 N. C., 362, citing numerous cases. 

N o  error. 

Cited: Greene v. Dishman, 202 N.C. 812 (Icc) ; Johnson v. Johnson, 
229 N.C. 546 (2c ) ;  Cannon v. Blair, 229 N.C. 611 (2c) ; Ballard v. 
Bal lad,  230 N.C. 633 (2c). 

J. A. BIZZELL AND WIFE, RUTH BOND BIZZELL, V. MUTUAL BUILDING 
AND LOAK ASSOCIATION. 

(Filed 4 October, 1916.) 

1. Wills-Interpretation-"Lawful Heirsw--Children - Contingent Inter- 
est-Defeasible Fee-Estates. 

A will should be construed as a whole and to give effect to every part ;  
and in a devise to a granddaughter, S., of a certain house and lot, but 
should she die without lawful heirs, to certain named of the testatrix's 
other grandchildren, to construe the word "heirs" as general heirs, and 
vest the fee simple in S., would be to render other terms of the mill mean- 
ingless; and construing the will to arrive a t  the intent of the testatrix, 
it is Held, that the word "heirs" meant "children," and that S. took a 
defeasible fee, to be divested if she die without leaving children surviv- 
ing her. 

A devise to S. of certain lands in fee, defeasible upon her death with- 
out children, in which event to go to those of her brothers, by name, one 
of whom died in the testatrix's lifetime without having married, and S. 
and her other two brothers are now living and the sole heirs a t  law of the 
testatrix : Held, the testatrix died intestate as to the contingent interest 
of the deceased brother of S., one-third of which mould vest in S.; and 
pending the happening of the event which would divest the title of S. to 
the other two-thirds, she cannot make a good and indefeasible fee-simple 
title to the entire property. 
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(159) CONTRO~ERSY without action, submitted under Revisal, see. 803, 
to Allen, J., in the Superior Court of LENOIR, August Term, 1916. 

From the judgment rendered, the defendant appealed. 

C. M. Allen for plaintif. 
Loftin, Damom (e. iManning fo.r defendant. 

BROWN, J. The only question involved in this controversy is the 
estate that the plaintiff Ruth Bond Bizzell takes under the will of her 
grandmother, Susan J. Bond. Said plaintiff is the wife of her coplain- 
tiff, and they have one child, now 4 years of age. The clause of the will 
reads as follows : 

"Second, I bequeath to my beloved granddaughter, Ruth Bond, my 
house and lot situated on East Street in the city of Kinston, North 
Carolina. Should said Ruth Bond die without lawful heirs, said house 
and lot to go to Clarence Bond, Paul Bond, and Till iam Bond, my 
grandchildren." 

His Honor held that Ruth Bond, the plaintiff, took an estate in fee in 
the whole, and could, therefore, make a good title to the property. I n  
this we think there was error. 

The word "heirs" as used in  the will evidently means children, and 
was used in that sense by the testator; else it is meaningless. The will 
should be construed as a whole so as to give effect to every part of it. 
I t  was, therefore, erroneous for the learned judge to discard entirely the 
limitation over to testator's grandchildren. 

I t  is well settled that where the context of the will indicates that the 
testator used the word "heirs" in the sense of children, the courts will so 

construe the will as to give effect to the intention of the testator, 
(160) which is a cardinal rule in the construction of wills. Smith v. 

Lumber Co., 155 N.  C., 389; Smith v. Proctor, 139 N. C., 322. 
The ulterior limitation to testator's other grandchildren plainly indi- 

cates that the testator intended that her granddaughter's estate should 
terminate at  her death if she should die without leaaing children. Whether 
she will die leaving children cannot be determined until feme plaintiff's 
death. She thus takes a defeasible fee, that is to say, a fee-simple 
estate, to be divested if she dies without leaving children surviving her. 
Whitfield v. Garria, 131 1. C., 148, and 134 N. C., 25 ,  on rehearing. 

I t  is stated in the record that William Bond, mentioned in the will, 
died before the testator, having never married. The testator, therefore, 
died intestate as to the contingent interest devised to him. 

According to the record, Ruth Bond, the feme plaintiff, Clarence Bond, 
and Paul  Bond, children of W. R. Bond, decea'sed, are the sole heirs 
at law of their grandmother, Susan J. Bond, the testator. Thus the 
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said plaintiff is seized of a present estate in fee as to one-third of the lot 
and of a defeasible fee as to the other two-thirds. She, therefore, cannot 
convey a good and indefeasible title to the entire property to defendant. 

Reversed. 

Cited: Komegay v. Cunningham, 1'74 K.C. 210 (Ic)  ; Love v. Love, 
179 N.C. 117 ( Ic )  ; Alexander v. Fleming, 190 N.C. 81'7 ( l c )  ; Williams 
v. Sasser, 191 N.C. 456 ( l c )  ; Elmore v. Austin, 232 X.C. 20 ( lc) .  

ALICE H. HUNTER v. TIFFANY WEST ET SL. 

(Filed 4 October, 1916.) 

1. Limitation of Actions-Alleys-Nonuser-Adverse Possession-Trials- 
Evidence-Instructions. 

An alleyway for the use of certain lots in a plat of land which in fact 
has never been laid off, but fenced in and used by one of the parties for 
more than twenty years under sufficient adverse possession, and this 
appears by the admissions in the pleadings and the unconflicting evidence 
of the parties to the litigation: Held, in an action to enforce the opening 
of such way an instruction by the court that if the jury believed the evi- 
dence they should answer the appropriate issue in the affirmative, that the 
plaintiff had lost the right to the alley by failure to use it, etc., was not 
erroneous. 

2. Limitation of Actions-Judgments-Executions-Alleys. 
An action to enforce the execution of a decree of court confirming a 

report that an alley was to be laid off in certain lands is barred by the 
ten-year statute of limitations. Revisal, see. 399. 

APPEAL by plaintiff from Bond, J., at April Term, 1916, of LENOIR. 

T. C. Wooten and Rouse & Land for plaintiff. 
G. V .  Qowper and R. H.  Lewis, Jr., for defendartts. 

CLARK, C. J. This is an action to enforce the opening of an (161) 
alleyway. The plaintiff's grantor and the defendants, or those 
under whom they claim, were parties to a partition of the lands of R. W. 
King, deceased. A clause in the report of the commissioners, confirmed 
16 March, 1894, provides : "In order to make said allotment convenient, 
the committee have laid off and allotted an alleyway 20 feet wide, to run 
in  a northern and southern direction through all of said lots beginning 
on the northern side of King Street at  a point 210 feet from the corner 
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of King and Queen streets and running parallel with Queen Street to 
the Miller or Dunn line." 

The summons in  this case was issued 9 August, 1915, more than 
twenty-one years later. The defendants plead the statute of limitations 
of twenty years adverse possession. There is evidence that the alley 
described and allotted in  the report was never physically and actually 
laid off and used. The defendants also rely upon the plea of abandon- 
ment and nonuser. On the intimation of the court that-it would instruct 
the jury if they believed the evidence they should answer the second 
issue, ('Has the plaintiff lost the right to the alleyway by failing to use 
the same, or by adverse user thereof by others, or in any other way?" 
in  the affirmative, the plaintiff took a nonsuit and appealed. I n  the 
view expressed by the court there was no error. 

We pass by the objections urged by the defendants, that certain of 
the defendants have not been served, and, therefore, that the decree 
c'ould not be entered opening up only a disconnected part of the alley- 
way, and also the objection raised that i t  was beyond the scope of the 
authority of the commissioners in making partition to direct an alley- 
way to be laid off. We prefer to put our decision upon the ground that 
the alleyway not having been shown ever to have been in  use, there has 
been an abandonment by the plaintiff of any right to cause the same to 
be now laid out after twenty years of nonuser, and that the presumption 
of abandonment is not rebutted. Bnd also upon the ground that pos- 
session for twenty years by the defendants and those under whom they 
claim is necessarily an adverse possession as to a right of way, and the 
same having continued more than twenty years with possession under 
known and visible metes and bounds, is a bar to a recovery by the plain- 
tiff, especially as there is no evidence that the alleyway has ever been 
used. 

If the proceeding be considered as an action to enforce the execution 
of the decree which confirmed the report directing the alleyway to be 
laid off, and such action was within the scope of the authority of the 
commissioners, the action is barred by the lapse of ten years. Rev., 399 ; 
Xmith ex parte, 134 N. C., 495 ; McAden v. Palmer, 140 N. C., 258 ; Rice 
v. Rice, 115 N. C., 43. The decree does not mention the alleyway. 

Adverse possession by defendants for more than twenty years is 
(162) admitted by the allegations in the complaint, which are binding 

on the plaintiff, and which set out that the defendants have held 
continuous adverse possession of the alleyway. The complaint does not 
allege that the alley was ever laid off and in  use. This would justify a 
nonsuit. Besides, there is abundant testimony as to the actual holding 
of the land adversely. The allegations in the complaint in  paragraphs 
9, 10, and 11 are that the defendants, "against the interest and rights of 
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the  plaintiff, h a r e  denied and  continued to deny t h e  plaintiff's r igh t  and  
privilege of ingress a n d  egress over a n d  through the  alley." T h e  evidence 
of t h e  defendants  i s  t h a t  there never h a s  been such a n  alley, n o  a t tempt  
t o  l a y  i t  off, a n d  t h a t  a l l  t h e  l and  covered by  the  proposed alley h a s  been 
i n  t h e  open, notorious, and  adrerse possession of t h e  defendants a n d  
those under  whom they  claim e r e r  since t h e  division proceeding; t h a t  
it h a s  been under  fence a n d  wi th  buildings on it ,  a n d  a t  n o  t ime  would 
i t  h a v e  been possible t o  l a y  out t h e  alley except by  invading t h e  actual  
inclosures of defendants a n d  tea r ing  down permanent  structures. T h i s  
s ta te  of fac t  is  shown also by  plaintiff's evidence and  is  nowhere con- 
tradicted. T h e  mere fac t  t h a t  the  part ies  have h a d  t h e  same agent  t o  
dollect rents  a n d  p a y  taxes i n  n o  wise conflicts wi th  the allegations i n  
t h e  complaint a n d  t h e  evidence of both part ies  to  t h e  above effect. Land 
Go. v. Floyd, 171 N. C. ,  543. 

N o  error. 

K. B. JOHNSTON v. BOARD OF ELECTIONS OF WAKE COUNTY 
A.ND B. H. PATE. 

(Filed 4 October, 1916.) 

1. Election-Primary Laws-County Boards-Second Primary-\lTritten 
Notic-Statutes. 

Applying the rule of construction that every part of a statute should 
be given effect when possible, i t  is Held ,  that section 24 of the State Pri- 
mary Law, ch. 101, Laws of 1916, providing, among other things, that  
the successful candidate for certain offices, in  this case for member of 
General Assembly, shall receive a majority of the votes cast, when con- 
strued in connection with the proviso of the same section, that  the one 
receiving the next highest vote, under a majority, shall file a request, in 
writing, with the appropriate board of elections for a second primary, 
entitles the one receiving the highest number of votes to be the candi- 
date of the party to the office, upon the failure of the one receiving the 
next highest vote to comply with the provision within the time stated, 
i.e., within five days after the result of the primary has been officially 
declared. 

2. Same-Results Declared. 
Laws 1915, ch. 101, see. 211/2, requires that  the county board of elections 

shall tabulate the returns made by the judges and registrars, etc., so a s  to  
show the total number of votes cast for each candidate, etc., and with 
reference to county officers, when thus compiled on blanks, the returns 
shall be made out in duplicate. one copy filed with the clerk of the Supe- 
rior Court, one retained by the board, which shall forthwith declare the 
result: Held ,  when this has been properly done, and the result posted 
a t  the courthouse door of the county, the result of the election is SUB- 
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ciently declared, and the contestant receiving the next highest rote, less 
than a majority, must file his written request for a second primary within 
five days thereafter, in accordance with the proviso of section 24 of the 
State Primary law. 

Election-Primary Laws-County Board-Statutory Rights-Courts 
-Jurisdiction. 

While ordinarily courts may not control political parties in the selec- 
tion of their candidates for office, this principle does not apply where the 
Legislature, in  the exercise of its powers, has taken control of the subject, 
and enacted a statute conferring on successful contestants in a legalized 
primary certain specified and clearly defined legal rights, and enjoining 
upon a n  official board ministerial duties reasonably designed to make 
these rights effective. 

Same-Mandamus-Board of Elections-Ministerial Duties. 
Where a candidate for membership in  the General Assembly who has 

received the next highest vote in a legalized primary, but less than a 
majority of the votes cast, has failed to comply with the proviso of sec- 
tion 24, chapter 101, Laws 1915, in  giving the written notice to the board 
of elections for a second primary within the time prescribed, and after 
duly declaring the result of the election (see. 21% ),  the board then orders 
the second primary, the ministerial duty of recognizing the one recei~ing 
the highest vote as  the candidate and putting his name on the ticket as 
such will be enforced by mandamus. 

Elections-Primary Laws-County Boards-Ministerial Duties--Offices 
-Title-Quo Warranto. 

Quo mawanto lies when the office in question is presently filled by a n  
incumbent de jure or de facto, and not where the object'of the proceeding 
is to compel the performance by a board of elections of its ministerial 
duty of recognizing, and properly putting upon the ticket, one who under 
the provisions of the primary law is entitled to be placed thereon as  the 
rightful nominee of a party. 

Elections-Primary Laws-County Board of Elections--Advice from 
State  Board of Elections. 

It appearing in these proceedings that  the county board of elections has 
wrongfully denied the right of the plaintiff, under our primary law, to 
have his name placed upon the ticket as  the choice of his party : Held ,  
the fact that  i t  acted therein under the advice of the State Board of 
Elections is without controlling significance. 

BROWN, J., dissenting. 

CIVIL ACTION to compel defendant board of elections of Wake  County, 
b y  wr i t  of mandamus, to  place the  n a m e  of plaintiff on the regu- 

(164) l a r  election ticket as one of t h e  nominees of the  Democra'tic 
P a r t y  f o r  the  position of Member of t h e  General Assembly, t r ied 

before Bond, J., a t  J u l y  Term,  1916, of WAKE. 
There  w a s  judgment f o r  plaintiff, a n d  defendants  excepted and  ap- 

pealed. 
212 
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James H.  Pou and Manning & Ki tch in  for plaintiff. 
Douglass & Dougluss for defendant. 

HOKE, J. On the hearing it was properly made to appear that on 3 
June, 1916, an  election was held in Wake County, pursuant to chapter 
101, Laws 1915, same being entitled "An act to provide for primary 
elections throughout the State" for the purpose of selecting, among 
others, the nominees of the Democratic Party as candidates for the lower 
House of the General Assembly; that Wake County is entitled to three 
members of the House of Representatives, and there were at  said election 
six candidates for the Democratic nominees for these positions, and 
the vote for the candidates was as follows : 

R. D. Winston, Jr., received . . . . . . . . . . . . . . . . . . . . . . . . . . . .  2,609 votes 
J. E. Holding received ................................... 2,306 votes 
E. B. Johnston received . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  2,016 votes 
B. H. Pate received . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1,924 votes 
B. Moore Parker received . . . . . . . . . . . . . . . . .  ... . . . . . . . .  1,781 votes 

That the returns having been duly made, the county board of elections 
of Wake County met on Monday, 5 June, 1916, and duly canvassed and 
tabulated the returns of said primary. That the canvass and tabulation 
of the vote of said primary was not completed until the morning of 6 
June, when the said county board of elections filed a copy of said tabu- 
lated vote, accompanied with the affidavit of its chairman, as required 
by the provisions of the primary election law, with the clerk of the 
Superior Court of Wake County, retained one copy for its own use, and 
posted at  the courthouse door in the said county of Wake a copy of said 
vote, attested by the chairman of the said board of elections. That the 
board of elections then adjourned sine die. That no demand was made 
by the said B. H. Pate for a second primary until 15 June, 1916. That 
the said board of elections fully performed all the duties required of 
it by the said primary election law. That thereafter, on 15 June, and 
not before, B. H. Pate, who received the vote next highest to  lai in tiff, 
having been advised that there had been no nomination for the third 
place on the ticket for the alleged reason that no one had received a 
majority vote, as required by the statute, filed in writing his re- 
quest for a second primary, and same was allowed, the county (165) 
board being advised thereto by the State Board of Elections; that 
since said 15 June, 1916, the defendant board has declined to recognize 
said K. B. Johnston, plaintiff, as one of the Democratic nominees for 
the House of Representatires. 

On these the facts chiefly relevant to the question presented, the Court 
concurs in the view embodied in the judgment, that plaintiff is entitled 
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to the position claimed by him, and that the writ of mandamus lies to 
make such claim affective. 

I t  is objected to the validity of his Honor's ruling that plaintiff may 
not be declared the nominee because it appears that he did not receive 
a "majority of the votes cast" as the primary as required by the statute." 

I t  may be that the board, in adding up the entire vote for all the 
candidates and dividing the amount by the number of places to be filled, 
pursued the correct method for ascertaining the number of votes cast 
a t  such a primary, and that, so ascertained, the present plaintiff did 
not have a majority of such votes, within the meaning of the statute; 
but the position is not open to defendant on this record, because, in our 
opinion, and on the admitted facts, the plaintiff is the third nominee 
of the party, whether he received the majority or plurality of the votes 
cast, and this by reason of the fact this his only legal opponent did not 
demand a second primary within the time required by the law. On this 
question the portion of the act more directly pertinent is as follows : 

"SEC. 24. That nominations for President and Vice President of the 
United States in the several congressional districts shall be determined 
by a plurality of the votes cast, and in the case of all other officers men- 
tioned in this act nominations shall be determined by a majority of the 
votes cast. I f  in the case of an office other than the offices of President 
and Vice President no aspirant shall receive a majority of the votes 
cast, a second primary subject to the conditions hereinafter set out, 
shall be held, in which only the two aspirants who shall have received the 
highest and next highest number of votes shall be voted for:  Provided, 
that if either of such two shall withdraw and decline to run, and shall 
file notice to that effect with the appropriate board of elections, such 
board shall declare the other aspirant nominated: Provided further, 
that unless the aspirant receiving the second highest number of votes 
shall, within five days after the result of such primary election shall 
have been officially declared, file i n  writing with the appropriate board 
of elections a request that a second primary be called and held, the as- 
pirant receiving the highest number of votes cast shall be declared 
nominated by such appropriate board." 

I t  is said to be an  '(elementary rule of construction that effect must be 
given, if possible, to every part of a statute," Lewis Sutherland on 

(166)  Statutory Construction, see. 380; and while it is true that this act, 
in the first portion of the section, requires a majority of the vote 

cast in order to the selection of the nominee, it enacts further, that if no 
aspirant shall receive such majority, a second primary may be had, but 
"subject to the conditions hereafter set out," to wit, that in the second 
primary only the highest and next highest shall be x-oted for, and pro- 
vides that either one of these two may withdraw, filing notice to that 
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effect; and if neither withdraws, the one receiving the highest vote shall 
be declared the nominee unless the second highest shall demand in  
writing a second primary within fire days after the result of the first 
primary shall have been officially declared. 

On the record, the result of this primary was officially declared, at  
latest, on 6 June. The demand for a second primary wa's filed by con- 
testant on 15 June, and not before, and by the express provision of the 
statute, therefore, the plaintiff was entitled to the position of nominee, 
and it  became the duty of the election board to so declare. 

I t  is no satisfactory or sufficient answer to this position that the 
county board did not, in formal terms, undertake to-declare who were 
the nominees, nor does the statute in this aspect of the case make any 
such requirements. Section 21% of the act in effect provides that the 
county boards of election "shall tabulate the returns made by the judges 
and registrars of the several precincts of their respective counties so as 
to show the total number of votes cast for each candidate, etc., and 
when thus compiled on blanks, etc., and in reference to county officers 
these returns shall be made out in duplicate and one copy thereof shall 
be filed with the clerk of the Superior Court, one copy shall be retained 
with the board, which shall forthwith declare the results." 

811 this was properly done and the results posted by the board at the 
aourthouse door; that is, the "results of the election, as shown by these 
returns, tabulated pursuant to law." This right to become a candidate 
arises from the vote, tabulated, declared, and published as required by 
the statute, and is not dependent on a formal declaration of such right by 
the board. There is no claim or suggestion that there was any irregu- 
larity in the election or any error in the returns by the precinct officers 
or in the tabula'tion of the vote by the board. 

R. W. Winston, Jr., having received a clear majority of all the votes 
cast, was one of the nominees and entitled to go on the ticket. J .  E. 
Holding, also, having a majority, had the same right; and plaintiff, if 
his votes, as shomm by the returns officially tabulated, constituted a 
majority, would have had the same right; but if, as contended by de- 
fendant, i t  was only a plurality, the law clothed him with an additionaI 
right : he was still the nominee unless the next highest opponent should in 
writing demand a second primary in five days. This he did not 
do, and plaintiff, under the express provision of the statute, (167) 
thereby became as of right the lawful nominee for the third place. 

I n  recognition of the fact that if a second primary is to be ordered 
much time may be required not only for holding the election, but for 
investigating irregularities that may occur therein, this provision for 
prompt notice becomes of the substance, and should be given substan- 
tial effect in passing upon the rights of the parties under law. 

215 
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I t  is also contended for defendant that the courts may not control the 
action of political parties in  reference to the selection of their candi- 
dates nor undertake to determine controversies concerning them, but will - 
leave such questions to the agencies and bodies which they themselves 
have established for the purpose. 

While this has, no doubt, been heretofore recognized as the sound rule, 
i t  does not prevail when, as i n  this case, the Legislature, in  the exercise 
of its acknowledged powers, has taken control of the subject and enacted 
a statute conferring on successful contestants in  a legalized primary cer- 
tain specified and clearly defined legal rights, and enjoined upon an 
official board ministerial duties reasonably designed to make these rights 
effective. I n  such case, where the rights, as stated, are manifest and the 
duties clearly ministerial, the action of these boards becomes the subject 
of judicial scrutiny and control, and, on authority, the writ of manda- 
mus is the remedy by which relief may in proper instances be obtained. 
McQullers v. Comrs., 158 N .  C., 75; Edgerton v. Kirby, 156 N.  C., 
347; Kitchin v. Wood, 154 N. C., 565; Board of Education v. Board of 
Comrs., 150 N. C., at page 121, citing Moses on Mandamus, p. 68. 

I n  this connection i t  is further insisted that mandamus will not lie 
i n  the present instance, because the case is in effect a contest involving 
the title to an office, and the rights of the parties thereto can only be 
tried by action in the nature of quo warranto, citing Rhodes v. Loee. 
153 N. C., 468; Ellison v. Raleigh, 89 N. C., 125, and other cases. 

I f  i t  be conceded, as suggested, that this controversy is in  effect a con- 
test over an  office, the principle recognized in  these cases does not apply 
except where a defendant is in the present possession of the office and 
under some color of right. 

The very term, quo zuarranto, signifies that the office is presently filled 
by an incumbent de jure or de facto, and the cases cited by defendant 
recognize the position that when the office is vacant or an incumbent is 
i n  without color or pretense of it, mandamus lies in  favor of the right- 
ful claimant, and authority elsewhere is to like effect. S. ex rel. Xoore 
v. Archibald, 5 N.  D., 539 ; People ex rel. Brewster v. KildrejJ, 15 Ill., 
769. And if the second primary has been held, as suggested, though i t  
does not appear in the record, and defendant Pate selected, the plaintiff 

not participating therein, the result is the same, for the right of 
(168) plaintiff being complete by reason of the failure of his adversary 

to give the notice required by the statute, the order for the second 
primary is absolutely void, and affords no color to said defendant. 

The other authorities cited and relied upon by counsel will be found 
to apply in cases, as stated, where the action complained of was that of 
political parties through their own agencies and unaffected by statute, 
o r  they referred to discretionary as distinguished from ministerial 
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duties, or where the questions chiefly considered were as to the regularity 
of the election itself and the results of same, as indicated by the votes 
cast--questions which are usually and in  large measure referred by the 
statute to the decision of the election boards, as in  section 26 of the 
present act; but these decisions have no application to the facts of the 
present record, where, as heretofore stated, the election board having 
done all that i t  was required or permitted to do, in the way of ascertain- 
ing and declaring the result of the election, i t  appears that the right of 
the plaintiff to the position is clear, and the performance of the duty 
sought is the ministerial one of placing his name on the general ticket, 
the only method of making his right effective. 19 -4. and E. Enc. 
( 2  Ed.), pp. 745-746. 

The fact that the defendant board acted under advice of the State 
Board of Elections in  the matter is without controlling significance. I t  
mas only given in courteous response to a request for i t  by the local 
board, and was not and was not claimed to be authoritative. 

There is no error, and the judgment of the Superior Court is 
Affirmed. 

BROWN, J., dissenting : I am of opinion that the courts hare no juris- 
diction in  actions of this character in  the absence of express statutory 
provision. The only matter in controversy is  the title to the nomination 
of a certain political party to a public office, and not the title to the 
office itself. There is no statute in  this State that authorizes the courts 
to t ry  the title to a party nomination. I t  is the policy of the courts, in  
the absence of express statutory authorization, to leave the settlement of 
such controversies to the ~ol i t ical  party organization interested. 

I t  is for the controlling power of the Democratic Par ty  in  Wake 
County, the executive committee or the State committee, to determine 
who shall be placed upon the tickets of that party as its nominees; and 
the same may be said as to other recognized political organizations. I 
think the authorities sustain this view. "The Court has no power to 
entertain contests between candidates at  primary elections, the decision 
of the executive committee of the party being conclusive." Barbee v. 
Brown (Miss.), 44 So., 769. To the same effect is Reis v. Fosfer, 36 
So., 200. 

The Wisconsin Court says : "The creation of a tribunal to deter- (169) 
mine controversies (political disputes), no provision being made 
for a judicial review of its decisions, necessarily makes its jurisdiction 
exclusive and its decisions unimpeachable, except for jurisdictional de- 
fects." 8. c. House, 122 Wis., 534. 

S. ex rel. Burke v. Foster (La.), 36 So., 32, Land, J., delirering the 
opinion, says: '(The decision of disputes as to party nominations rests 
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with the party whose nomination is claimed, in the absence of statutory 
regulation to the contrary. The jurisdiction of courts in such matters is 
purely statutory." To the same effect is Reis 7.. Foster, 36 So., 200; Har- 
ris v. Bruce (Ky.), 87 S. W., 1078; Moody v. Trimble, 58 S. W., 504. 

I n  re Fairchild, 151 N. Y., 359, the New York Court of Appeals says: 
"It is much more proper tha't questions which relate to the regularity 
of conventions, to the nomination of candidates, and the constitution 
of committees should be determined by the regularly constituted party 
authorities than to have every question relating to caucus, convention, 
o r  nomination determined by the courts, and thus in effect compel them 
to  make party nominations and regulate the details of party procedure 
instead of having them controlled by party authority." 

I n  Walls v. Brundoger, 160 S. W. (Ark.), 230: "Since no equitable 
right of title is involved in a contest over an  election, equity cannot 
acquire jurisdiction to interfere therein by injunction, even though 
necessary to protect the rights conferred by the statute. Since the Legis- 
lature, by the Primary Election Act (Acts 1911, page 342), has provided 
a tribunal for hearing contests of such elections, the decision of such 
tribunal is final, and cannot be reviewed by the courts. Eren though 
a State central committee acted fraudulently in determining a primary 
election contest, and there was no time for an appeal to the State Con- 
vention, the fraud will not give courts of chancery jurisdiction to review 
the findings and declare the result of the election, since only political 
rights are involved." See, also, Cain v. Page, 42 S. W., 336. 

The cases are numerous to the effect that the courts have no power 
to review or interfere with the action of boards of election or executive 
committees authorized to control and manage primary elections in  
~vhich only party nominations are contested, unless there is express 
statutory authority for an appeal to the courts or some other method 
provided for judicial review. Our State makes no such provision. I n  
the absence of it, I think the action of the defendant cannot be reviewed 
and controlled by the courts, and that this proceeding should be dis- 
missed. 

Cited: Britt v. Board of Canvassers, 172 N.C. 807 ( 4 4  5c) ; Rowland 
v. Board of Elections, 184 N.C. 81 (4c) ; Rowland 1,. Board of Elections, 
184 N.C. 84, 85 ( j )  ; Harbmder v. Lawrence, 190 N.C. 442 (612) ; Um- 
stead v. Board of Elections, 192 N.C. 142, 143 (4c) ; Hayes v. Benton, 
193 N.C. 382 (4c) ; S. v. Carter, 194 N.C. 295 (5c) ; Glenn v. Culbreth. 
197 N.C. 678 (5e);  Willcinson v. Board of Education, 199 N.C. 673 
(4e) ; Swaringen v. Poplin, 211 N.C. 702 (5e, 6c) ; Burgin v. Board of 
Elections, 214 N.C. 146 (6c) ; Xtafes' Rights Democratic Party v. Board 
of Elections, 229 N.C. 194 (4j).  
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Ix aE IKHERITANCE TAX, W. P. BAUGHAM'S ESTATE. 
(170) 

(Filed 11 October, 1916.) 

Taxation-Inheritance Tax-Wills-Widow-Support of Children. 
A bequest of a n  annuity from the increase and profits of testator's estate 

to the wife during widowhood, to be paid a t  her request, not exceeding 
$5,000, for her own use and the support and education of the minor chil- 
dren of the marriage, gives such children a 1-ested right and interest in 
the funds, the amount of which is to be determined by the widow upon 
a consideration of what mill be required for their support and education. 

Where a n  annuity not exceeding $5,000 is bequeathed to a widow and 
the maintenance and education of the children of the marriage, to be 
used by her in  accordance with her judgment, the portion of the annuity 
for her own use is not subject to the tax under our inheritance tax laws, 
chapter 438, section 6 ( 5 ) ,  Laws 1909; but the part  for the use of the 
children is presently subject to such tax in accordance with section 6 
thereof, and the courts will adjudge what is a fair  and reasonable allow- 
ance for  the children in accordance with the terms of the will, and so tax 
the same that  no part thereof shall be laid upon that  part bequeathed to 
the widow, under the method set out in  the opinion in this case. 

The fact that  a testator has bequeathed to his widow the discretionary 
control of a n  interest in his estate for the use and benefit of the children 
of the marriage cannot affect the imposition of the inheritance tax upon 
such interest. Chapter 438, section 6, Laws 1909. 

Same--During Widowhood-Interpretation. 
A bequest of a n  annuity to the widow of the testator and the testator's 

children during her widowhood is construed, for the purpose of valuing 
the children's interest subject to the inheritance tax, as  for her life, and 
this should be ascertained and determined in accordance with the ex- 
pectancy fixed by the life tables and other competent evidence thereof as  
permitted in such instances. R. v. Bridgerx, 161 N. C., 246, cited and dis- 
tinguished. 

Appeal and  Error-Findings-Inheritance Tax-Valuation of Property. 
Findings of fact in the Superior Court will not be disturbed on appeal 

when there is evidence to sustain them; and the finding in this case that 
the widow will require for herself and children the full annuity of $6,000, 
which is given by her husband's will in a sum not to exceed that  amount, 
is determinative of the question on appeal. 

CIVIL ACTIOS heard  b y  Allen, J., upon  a wai re r  of t r i a l  by jury, at 
M a y  Term,  1916, of BEAUFORT. 

W. P. B a u g h a m  died i n  Washington, N. C., on 8 February ,  1910, 
leaving a' l a rge  estate and  a will by which it was devised and be- 
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(171) queathed to his widow, Mary A. Baugham, and his children as 
therein set forth. The inheritance tax appraiser for Beaufort 

County, on 24 January, 1916, appraised the estate at  $145,302, and, 
deducting the exemptions allowed by law and the value of an annuity to 
the widow, he found that the clear balance subject to the inheritance tax 
was $102,052, and the tax thereon $765.39. I n  estimating the value of 
the annuity to the widow he made the sum of $2,500 per annum the 
basis of his computation. The appraiser made his report to the clerk of 
the Superior Court, and exceptions were filed thereto by the executrix 
and other parties interested in the estate, and the exceptions were heard 
by the court, and a reappraisement made, as mill hereinafter appear 
upon facts found by the court. 

W. P. Baugham left a widow and six children, f i ~ ~ e  of whom were 
minors, being respectively 16, 14, 12, 8, and 5 years of age. H e  gave his 
property, both real and personal, to his children, subject to an annuity 
created for the benefit of his widow in the following terms: "I hereby 
direct an annuity be paid to my beloved wife, Mary ,4. Baugham, of 
whatever amount that she may require for her own use and maintenance 
and such of the children as she has in her care; and such of the amount 
as she uses to raise and educate the younger ones shall not be a charge 
against such minor child. I want my dear wife to have ample to live 
on and rear and educate our children, let it be $3,000 or $5,000 a year. 
I know she will only use what she needs, the same to be paid her as 
she may require i t ;  this to remain in force during her widowhood, the 
same to  be paid out of the increase of my estate-such as interest, divi- 
dends, rents, etc." 

I n  regard to the value of the annuity, the court found the following 
facts: "At the time of the death of the said W. P .  Baugham the said 
widow, Mary A. Baugham, was 41 years of age; that she was then and 
is now i n  good health, and there is no reason known why she should 
not l ire to the full expectancy contemplated by law. I t  i s  further found 
as facts that a t  the time of his death W. P. Baugham was survived by 
five minor children with ages respectively of 16, 14, 12, 8, and 5 ;  that 
the reasonable and proper expenses for the support of the said Mary A, 
Baugham has been from the time of the death of W. P. Baugham $5,000 
per year; that the said Mary A. Baugham has not remarried; that 
under the provisions of the will of W. P. Baugham there is to be, and 
has been since the death of W. P. Baugham, paid an annuity of $5,000 
per year, which said annuity is created by the said will and the payment 
of same a lien and charge upon all of the property and estate of said 
W. P. Baugham, passing by his mill and which is appraised; that the 
cash value of the said annuity at  the time of the death of the said W. P. 
Baugham was $66,500." 
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I t  was thereupon adjudged that there should be deducted from (172) 
the total value of the estate the said sum of $66,500, which was 
based upon an annuity of $5,000, and the tax assessed and collected on 
the balance; whereupon the State Tax Commission appealed. 

Attorney-General Bickett and Assistant dtforney-General Culvert and 
Daniel & Warren for T a x  C'ommission. 

Harry McMuZlan for appellees. 

WALKER, J., after stating the facts: I t  is conceded that the case is 
governed by Laws 1909, ch. 438, see. 6 ( 5 ) ,  by which the husband and 
wife are exempted from the payment of an inheritance tax, and this 
provision of the law is what has raised the question presented in this 
case, as to how the annuity left in the will to the testator's widow for 
khe joint benefit of herself and children should be valued in order to 
ascertain the clear value of that which is subject to the inheritance tax. 

The testator, W. P. Baugham, evidently intended that his widow 
should be supported, and his children should be supported and educated, 
out of the annuity given to the widow in the fourth clause of his will. 
I t  was not his purpose that the widow should take all of it, even if 
necessary for her annual support; but he set apart a sum not to exceed 
$5,000 annually for the benefit of both ~vidow and children, to be ad- 
ministered by his widow and to be expended according to her best judg- 
ment and discretion. The children, therefore, have a vested right and 
interest in  the fund, the value of which is dependent to some extent upon 
the volition of the widow in making provision for their maintenance and 
education; but notwithstanding this fact, the children still have an 
interest in the annuity, the amount of which only is to be determined 
by the widow upon a consideration of what will be required for their 
support and education. That the children hare a vested interest in the 
annuity we think was heId in Young v .  Young,  68 N. C., 309, 314, where 
a substantially similar trust y a s  created by the will under construction 
there. The devise and bequest was in these ~ o r d s  : "To my beloved wife 
I give all my estate, personal and mixed, to be managed by her (and 
that she may be enabled the better to control and mahage our children), 
to be disposed of by her to them in that manner she may think best for 
their good and her own happiness." With reference to this clause of 
the will and its proper construction, the Court (by Reade, J.), said: 
"Our conclusion is that the gift is to the wife in trust, not for herself, 
and not for the children, but for both, to be managed a t  her discretion 
for the benefit of herself and children. That the trust is coupled with 
the power to dispose of the property among the children, discriminating 
at  her own discretion as to time, quantity, and person. The trust 
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(173) is that it shall be managed and disposed of for the family. 
The power is that she may discriminate as aforesaid. I t  is a 

vested interest in 'the children, subject to be dirested by the exercise 
of the power as aforesaid. And, upon failure to exercise the power, o r  
upon its partial exercise only, in the disposition of the property, so much 
as remains undisposed of at  the death of the mother will go to the 
children as tenants in common." 

The children of a testator or intestate are not exempt by the law from 
the inheritance tax, but they are required to pay 76 cents far each 
and every $100 of the clear value of their interest in the property, and 
that is the rate at  which the balance of the estate, after deducting the 
value of the annuity, has been taxed. Laws 1909, ch. 438, sec. 6. The 
interest a'cquired by the children, whether by gift, under a will, or by 
inheritance, is  taxable, and it does not escape taxation by reason of the 
fact that the testator has placed the interest given to the child in  his 
estate under the discretionary control and disposition of its mother 
or any other person. I f  this mere otherwise, any &ner of property could 
so dispose of it by will as to avoid all inheritance tax imposed by the 
law, by simply creating a trust similar to the one in this will. There 
should be a reasonable construction of the statute. with a view of exe- 
cuting its provisions according to the true intention of the Legislature, 
and it was the purpose that there should not be any evasion of the 
inheritance tax by the intervention of a trust, but that the property 
should be taxed the same as if i t  had been given directly to the child. 
I t  is the gratuitous or unearned benefit derived from the inheritance that 
is made to bear its proper burden of taxation and thereby contribute its 
just share to the public revenues, and the law is not particular is 
to how the property comes to the beneficiary. Whether the property 
given to a minor child for its support and education should be taxed 
is a question of ~ u b l i c  policy for the Legislature to determine. We must 
take the law as we find i t  and so interpret it as to further the purpose 
of its enactment. 

We think the widon-'s share of the annuity which is exempt from 
the tax was properly valued as a life interest, instead of an interest 
during widowhood simply. Any one who would contract for the pur- 
chase of the remainder of the estate left to the children would, in 
estimating the encumbrance upon it, consider the longest term during 
which i t  could endure, and not merely the chance of its terminating 
sooner by the remarriage of the widow; and if we should regard it as 
an estate during widowhood there would be no known way of estimating 
its value now, nor until the death or remarriage of the widow, as when 
a woman, widow or not, will marry, in such an unknown quantity in  
the science of mathematics that it defies all calculation. The object 
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of the law is to collect the tax at once, or within a reasonable time (174) 
after the death of the decedent (Laws 1909, ch. 438, see. 8) ; and 
if payment is delayed more than two years it will bear 6 per cent interest, 
and the executor or administrator is required to deduct the tax before 
paying any legacy or share in the distribution of the estate. 

Section 9. An estate during widowhood has always been classed as an 
estate for life, because it may last for that full period, though determin- 
able, of course, upon remarriage. I t  is an estate of freehold. Coke's 
Litt., 42 a ;  Cruise's Digest, 115; 4 Kent, 26; 2 Blackstone, 121. I t  was 
so decided to be in Gillespie c. Allison, 115 N.C. 542, and to come within 
the meaning of Laws 1887, ch. 214, relating to sales for partition as 
between persons holding life estates and remaindermen. 

I f  the widow marries, the estate will terminate; but if she does not, 
i t  will continue during her life, and the wise and prudent purchaser 
of the remainder would attach more importance to its possible utmost 
duration than to its earlier ending by mere chance of marriage-an 
utterly indeterminable eoent, so much so that the value of the estate 
based upon that chance cannot possibly be estimated, even approxi- 
mately, as a life estate can and is by the life tables. 

The same argument for treating the estate for widowhood as one of 
such uncertain duration that its value is not now appraisable will apply 
to any life estate, which may determine by the chance of death short of 
the period of expectancy fixed by the life tables. The one contingency 
is no greater than the other, the only difference between the two being 
that death is an event which must happen at some time, while the re- 
marriage of a widow may never take place; but this does not destroy 
the analogy between them as uncertain events. 

We therefore affirm the decision below, with this amendment, that 
the court shall ascertain and adjudge what is a fair and reasonable allow- 
ance for the support, maintenance, and education of the children, under 
the terms of the will, and this amount will be deducted from the present 
appraised ralue of the annuity, the remainder thereof to be then taken 
from the total value of the estate, as already fixed by the court, and 
upon this final amount the tax shall be assessed and paid by the exec- 
ntor. H e  is directed to pay the same from the income of the remainder 
left to the children after deducting the full present value of the annuity 
(estimated at $5,000), if this is sufficient for the purpose, and if not, 
from the principal, so as not to interfere with the control and disburse- 
ment of the annuity by the widow for her own support and the support 
and education of her children; but if there is not sufficient for the 
purposes, any deficiency will be paid out of that part of the annuity 
allowed for the children to the extent necessary for the purpose. By this 
method we leave intact the share in the annuity of the widow, and 
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(175) also her control, so far as possible, of the entire sum of $5,000 
annually. As a general rule, each legacy must pay its own tax 

under the law, when the life tenant and the remainderman are not the 
same persons, In re Plum's Estate, 75 K. Y .  Suppl., 940; but in this 
case the children of the testator take their share of the life annuity and 
also are the beneficiaries of the residue of the estate. 

We understand the finding of fact to be, by a fair construction of the 
judgment, that the widow will require the full amount of $5,000 
annually for the purposes declared in the 1141, and me will not disturb 
i t  or any other finding of fact made by the court, but they mill all stand, 
except as modified herein. Findings of fact, when there is evidence to 
sustain them, are not reviemtble in this Court. Bcriley v. Hopkins, 152 
N. C., 748; Williamson I!. Bitting, 159 PUT. C., 321; Drainage District 
v. Parks, 170 X. C., 435. The rule is the same where the judge tries the 
case without a jury. Xatthezus 7'. Fry,  143 N. C., 380. 

The method indicated for the raluation of the entire interest of the 
children in the estate, including any amount indirectly given in the 
annuity, will save the full tax to the State and, at the same time, leave 
the annuity under the discretionary management of the widom-, thereby 
effectuating the intention and will of the testator. The general result 
is that the value of the children's interest in the annuity must be ascer- 
tained in order that it may be taxed under the statute, but said value will 
not be deducted from the amount of the annuity, nor will the tax 
thereon, if it can be paid out of the balance of the estate, all of which 
is left to the children, which seems to be the case here. I t  will make 
little or no material difference to them in the final outcome whether the 
tax be paid out of the annuity, so far as they are concerned in it, or the 
remainder of the estate left to them by the d l .  The statute does not 
necessarily require that the tax shall be paid out of the annuity, as a 
legacy, upon which it is assessed, but simply that it shall be paid before 
the legacy or the annuity itself is delivered to the legatees. I t  can just 
a's well be paid out of other property as out of the legacy, though it may 
be a lien on the legacy and its payment is made a condition precedent 
to  the transfer thereof to the legatees. Laws 1909, ch. 438, see. 9. The 
value of the interest of the children in the annuity, though somewhat of 
an  indeterminate nature, depending upon how much, under the directions 
of the will, their mother may expend for their support and education, 
may yet be estimated with sufficient approximation by a consideration 
of their ages, the amounts heretofore expended for those purposes, and 
any other relevant facts or circumstances. Don Passos on Inheritance 
Tax Law, p. 243, sec. 54. Such raluation is permissible where the 

amount of the legacy is not fixed, as will appear by Laws 1909, 
(176) ch. 438, sec. 10. 
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The obvious intent of the statute is to tax erery interest passing by 
will to persons not exempt, and, within the meaning of the statute, this 
includes an interest made subject by the will to the appointment of a 
third person. H o w e  v. Howe,  179 Mass., 546. 

Before concluding this opinion, r e  should state that the reference in 
S .  v. Bridgers, 1 6 1  N. C., 246, to an estate for widowhood as being one 
incapable of present valuation, on account of the uncertainty as to the 
time when it will come to an end, was based upon its supposed liability 
to taxation under the inheritance tax law, whereas the law governing 
this case exempts such an estate. The question there mooted was, 
Could its present ~a lua t ion  be made for the purpose of taxing i t ?  
while here the question is, What is the value of the remainder or resi- 
due of the estate? which naturally must be determined by assuming 
that the widow's estate or interest mill endure for the full period of her 
life, as its value in the market would be so estimated by purchasers. 

The case is remanded with directions to assess and pay the tax ac- 
cording to method herein stated. The costs of this Court will be taxed 
against the estate of W. P. Baugham. 

Modified. 

Cited:  Coz v. Boyden,  175 N.C. 373 (513); R a y  v. Poole, 187  N.C. 
1 5 3  (Ic)  ; S t e p p  v. Stepp ,  200 N.C. 239  ( l c ) .  

G. C. GRAVES v. W. J. JOHNSOR ET ALS. 

(Filed 11 October, 1916.) 

1. Deeds and Conveyances-Probate-Statutes40nstitutional Law. 
Revisal, see. 932, providing a method and form for the execution of a 

deed by husband and wife is constitutional and valid. 

2. Same-Husband and Wife--Husband's AcknowledgmenLWife-Sepa- 
rate Examination. 

A deed from a husband and wife to the former's land must be executed 
in the form and according to the method prescribed by Revisal, see. 592, 
and where a mortgage of the husband's lands has been acknowledged and 
properly probated as to the wife, with her separate examination taken 
in the statutory form, it is not sufficient to pass any of her interest or 
estate therein unless the acknowledgment thereof of her husband has 
also been duly taken and the deed regularly probated as to both in accord- 
ance with the statute. 

CLARK, C. J., dissenting. 
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CIVIL ~ T I O S  tried before Devin, J., at  October Term, 1915, of LEE. 
This is an  action to foreclose a mortgage and to determine the right 

in certain lands as between first and second mortgagees. 

(177 ) D. N. Black was the owner of the land, and on 31 November, 
1909, he and his wife, Sarah J. Black, delivered to the plaintiff a 

mortgage conveying said land to secure a debt of $281 due the plaintiff. 
Said mortgage was signed by the husband and wife. I t  has nerer been 
acknowledged by the husband or otherwise probated as to him, but it 
has been acknowledged by the wife and her private examination taken, 
and it was placed 011 the records in the office of the register of deeds on 
10  December, 1909. 

On 5 October, 1906, the said Black and wife executed a mortgage 
conreying said land to the defendant Johnson, to secure a debt of $300 
due  him, which was duly probated and was duly registered on 14 
July ,  1910. 

I t  is agreed by counsel, on these facts, that the only question to be 
decided in this cause is whether or not the mortgage to W. J. Johnson 
constitutes a lien on all interest in said land prior to that of the plain- 
t i ff ;  that  is to say, the defendant W. J. Johnson contends that  inasmuch 
a s  the mortgage deed to the plaintiff was not probated as t o  D. N. Black, 
the dower interest of Sarah J. Black did not pass by virtue of said 
mortgage to the plaintiff; whereas the said plaintiff, admitting that the 
interest of D. N. Black did not pass by virtue of said mortgage, contends 
that  the dower interest of the said Sarah J. Black is vested in him, the 
plaintiff, by virtue of said mortgage. 

Judgment was rendered in faror  of the plaintiff, condemning the 
dower interest of Sarah  J. Black to be sold, and the defendant excepted 
and appealed. 

S o  counsel for plaintif. 
Xhaw & N c l e a n  and SincTair, Dye & Ray  for defendant. 

ALLER-, J. The statute in force when the mortgage to the plaintiff 
was executed (Revisal, see. 952) prorided that i t  should be signed by 
the husband and the wife; that  it  should be duly acknowledged by both, 
and that the private examination of the wife should he duly taken in 
order to affect the estate, right, or title of the wife; and while the Con- 
stitution, Art. X, sec. 6, says that  the real and personal property of a 
married woman "may be devised and bequeathed, and, with the written 
assent of her husband, conveyed by her as if she were unmarried," it 
has been held that  the General Assembly may prescribe the form in 
which the assent of the husband shall be eridenced, and that these 
forms are material and must be complied with. 
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The case of XrG7ennery v. ilIiller, 90 E. C., 218, is almost directly in  
point. I n  that case the husband and wife signed the deed, the prirate 
examination of the wife was duly taken in 1852 and proof of the execu- 
tion of the deed as to the husband was made in 1857 by a sub- 
scribing witness. I t  was held that the deed did not convey the (178) 
title of the wife, and the Court says : "It is contemplated and 
required by the statute that the deed shall be first acknowledged by the 
husband and wife, and that her p r i ~ y  examination shall be taken after- 
wards; or if, for any of the causes specified in the statute, this cannot be 
done, then, first, the husband must acknowledge the execution of the 
deed, or it must be proved as to him by witnesses before a judge or the 
county court, and then, upon suggestion to the judge or county court, as 
directed by the statute, the commission may go out to take the acknowl- 
edgment and privy examination of the wife. 

"This is the order of acknowledgment of the execution of a deed by 
husband and wife provided by the terms of the statute, and this order 
is regarded as material, and of the substance of the execution of such 
a deed. The leading purpose of the statute, it is true, was to facilitate 
alienations by married women, but it was likewise intended to protect 
them against the undue influence of their husbands. Hence the privy 
examination; this was to take place after the acknowledgment of the 
signing of the deed, apart from the husband, in the presence of the 
examining officer where the wife was supposed to feel free to express 
herself under the examination as to her will and desire in respect to 
the deed. I t  was intended, also, that the husband should first acknowl- 
edge the execution of the deed, to the end it appears that the wife signed 
the same with his knowledge and consent. She is to be protected by him 
as well as by the lam. This view of the statute is fully warranted by its 
terms and purpose, and it has been so repeatedly and uniformly con- 
strued. Burgess c. Wilson, 2 Dev., 309;  P i e r c ~  v .  Fanett, 10 Ired., 446; 
iMalloy v. Bruden, 88 N.  C., 305." 

Again, in Ferguaon v.  Kindand, 93 Pli. C., 339, the Court held that 
the requirement that the deed should be jointly executed by the husband 
and wife must be complied with, and the Court considers and answers 
the constitutional objeition as follows: "The only point made by the 
appellant's counsel is that the Constitution, Art. X, see. 6, which secures 
to a married woman all the property acquired previous to and since 
her marriage as her sole and separate estate, free from her husband's 
debts, and confers upon her power to devise and bequeath, and, with 
her husband's ~ r i t t e n  consent, to convey it as if she were unmarried, 
sanctions this mode. But it is for the General Assembly to provide the 
method by which this right may be exercised, as it has done heretofore 
when her real estate was not less her own, and when she was permitted 
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to conaey it only by obserl-ing a prescribed form. The requirement that 
the husband should execute the same deed with his wife w.s to afford her 
his protection against the miles and insidious arts of others, while her 

separate and private examination was to Eecure her against co- 
(179) ercion and undue influence from him. These have been deemed 

prudent safeguards to insure freedom of violation and action on 
her part when she is disposing of her real property, and these are none 
the less necessary now, \then she retains her full real and personal estate. 
The statute in force when the deed was made conlprehends her sole and 
separate estate in  land, retained under the Constitution, as well as that 
she held before, after entering into the marriage relation. I t  no more 
abridges her rights of property, and is but a legislative direction as to 
the manner in which it may be exercised. The consent necessary under 
the Constitution must be given in the manner provided by law, and 
whether by the husband's writing in the deed or by a separate writing 
as attempted here, it equally restricts her capacity of disposal, and is 
alike exposed to the imputation of being in  conflict with the Consti- 
tution." 

The statute has been changed since these decisions to permit the ac- 
knowledgment of the husband to be taken after that of the wife and 
before a different officer (Reuisal, sec. 953)) but section 952 still re- 
quires the acknowledgment of the husband or proof of his execution of 
the deed to pass the title or interest of the wife; and the principle an- 
nounced, that the General Assembly has power to prescribe the form in 
which the assent of the husband to the execution of a deed by the wife 
shall be evidenced, is unimpaired, and \iTas fully recognized in Warren v. 
Dad, 170 N. C., 409. 

The case of Southerland 2;. Hunter, 93 N. C., 310, which has been 
approved on this point in fineberger v. Tidwell, 104 N. C., 511, and in 
Slocumb v. Ray, 123 IT. C., 574, construes section 1256 of The Code 
(1883)) now Revisal, sec. 952; and it is there held that a deed signed 
by the husband, but not proved as to him, was ineffectual to pass the 
title of the wife, although her acknowledgment and private examination 
were taken, which is the precise question now before us. 

The fact that the General Assembly saw fit to change the statute re- 
quiring proof as to the husband and wife to be taken before the same 
officer, and that proof as to the husband should precede proof as to the 
wife, after the decisions of XcGlennery v. ilfiller and Ferguson v. Kks-  
land, and left the statute uncha'nged as to the requirement that the deed 
must be proved as to the husband to pass the title or interest of the 
wife, after the decision in Souther7and v. Hunter, furnishes the strongest 
possible evidence that the General Bssembly thought the latter a safe- 
&ard which ought to be retained. 
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The case of Jennings v. Hinfon, 126 N. C., 48, does not deal with the 
statutes prescribing the forms for conveying the real estate of a married 
woman, as there was no land involved in the action, and the question for 
decision was the validity of an assignment of an insurance policy. 

I t  follows, therefore, that as the mortgage under which the (180) 
plaintiff claims was not acknowledged by the husband, nor proof 
made as to his execution thereof, it does not operate to pass the dower 
interest of the wife, and that there was error in the judgment. 

Reversed. 

CLARK, C. J., dissenting: D. S. Black and Sarah J., his wife, joined 
in  a conveyance of land which belonged to the husband, to secure a 
debt of the wife to the plaintiff. This mortgage wa's not probated as to 
D. N. Black, but was duly probated as to the wife, whose privy exami- 
nation was taken, and registered. Thereafter D. S. Black died. No 
dower has been allotted o; demanded. 

The court held that the mortgage conveyed the dower interest of 
Sarah J. Black in  the lands in contro~~ersy to the plaintiff, and enjoined 
the defendant, a subsequent mortgagee, from selling such dower interest 
during the lifetime of the widow. 

There is no question as to the due execution of the mortgage by Sarah 
J. Black. The proof of the deed as registered necessarily included the 
signing by the husband, as shown on its face, but no delivery by him 
as his deed. There is no claim that the interest of the husband passed. 
I t  has been often held that u-hen the conreyance is executed by the hus- 
band and not by the wife, or defectively executed by her, that the con- 
veyance is good as to the husband. Here, where the conveyance was 
duly and fully executed, probated, and registered as to the wife "with the 
written assent of the husband" proven as part of the deed, for the same 
reason i t  passes the wife's dower interest, and she is estopped by her deed 
to a'ssert title against the mortgagee. 

The mortgage on its face (and it is duly probated and registered) 
shows that the husband gave his written assent to his wife joining in  the 
conveyance. The statute does not require the husband's privy exami- 
nation, and i t  has been often held that his signature appearing to the 
conveyance, which is duly probated, is a sufficient "written assent of 
the husband." Jenninqs v. Hinfon, 126 N.  C., 48. I n  that case the 
husband signed the deed only as a witness, and it was held that this 
was a sufficient assent. This case cites Farthing v. Shields, 106 N. C., 
289, which held that the husband "signing his name to the paper was a 
writing, and his assent would be inferred." I t  also cites Jones v. Craig- 
miles, 114 N. C., 613, and Bafes c. Sultan, 117 N. C., 94. There are 
other cases to the same effect. 
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I n  McGlennery v. &filler,  90 N.  C., 215 (in 1884), and Perguson v. 
Kins land ,  93 N.  C., 337, it was held that a deed must be probated as to 
the wife after its execution had been proven as to the husband. This was 

changed by the act of 1899, now Rerisal, 953, which provides that 
(181) the deed may be acknowledged by the wife at a different time and 

place and before a different officer from the acknowledgment by 
the husband, and in taking the probate of such instruments executed by 
the husband and wife, including the private examination of the wife, i t  
shall not be material whether the execution of the instrument was proven 
as to, or acknowledged by, the husband before or after the ackno&dg- 
ment and private examination of his wife." 

This mortgage, therefore, being duly and legally probated as to the 
wife, the failure to have it probated as to the husband and recorded be- 
fore registration of the second mortgage makes it invalid only as a 
conveyance by him. I t  is complete as a conveyance by the wife. 

The Constitution, Art. X, sec. 6, provides that the wife may convey 
her realty "with the written assent of her husband as if she were un- 
married." 

Revisal, 952, i t  is true, does provide in the first part that the convey- 
ance must be executed by the married woman and her husband and due 
proof and acknowledgment must be made as to the husband and also 
by the wife with her privy examination (which mas had here). This 
part of the statute wasreferring to a complete conveyance by both, for 
the second paragraph of the section provides: ('Any conreyance . . . 
executed by any married woman in the manner by this chapter provided 
[which was done], and executed by her husband also, shall be valid." I t  
was executed by him, though not proven as his conreyance. I t  certainly 
was not intended by this section to repeal the provision of the C'onstitu- 
tion which authorized a wife to convey land "with the written assent 
of her husband." At most i t  meant only that her privy examination 
was still requisite. Whether that requirement is constitutional or not 
does not arise here, for her privy examination was duly taken. There 
being also the written assent of her husband, as is shown by the deed 
itself as proven and recorded, the conveyance is complete and valid as 
the act of the wife. I n  Jennin,qs c .  Hinton, s l q r a ,  the husband signing 
the deed as a witness mas held sufficient as his '(TI-ritten assent," though, 
of course, such deed was not, and could not be, probated as his deed. 
The Constitution does not require that he should join in the deed, but 
requires only his written assent, which duly appears. I n  Hafcher  c. 
Hatcher ,  127 S. C., 200, there was no signing to show the "written 
assent of the husband." 

I n  this mortgage the words used by the wife were a conveyance, abso- 
lute in its terms, and not a mere release of her dower interest. Whether, 
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if i t  had been in the latter form, it would have been as effective, the 
judgment of Devin, J., in this case is in accordance with the Constitu- 
tion and the precedents. 

The decisions in Southerland v. Hzmfer, 93 S. C., 310 (1885) ; (182) 
Lineberger v. Tidwell, 104 N.  C., 511 (1889); and Slocumb v. 
Ray, 123 N. C., 574 (1889), were all prior to chapter 235, Laws 1899, 
now Revisal, 953, which was passed for the very purpose of correcting 
those decisions. Previous statutes had been passed curing the first two 
of those decisions as to past conveyances, but after the decision in Slo- 
cumb v. Ruy, the act of 1899 was passed, and soon thereafter Jennings v. 
Hinton, 126 N .  C., 48 (Feb., 1900), held the signature of the husband 
as  a witness to a deed was a sufficient "written assent." Revisal, 953, 
was enacted thirty years after Revisal, 952, and in the light of the above 
decisions must be taken as limiting Revisal, 952, as both must be con- 
strued together. 

The privy examination in this case recites and probates the joinder 
of the husband, which is therefore proven as a written assent, though 
his execution of the deed as his conveyance is not. 

I t  has been forty-eight years-nearly half a century-since the Consti- 
tution guaranteed to erery married woman that her property rights 
should "remain as if she had remained single," save only that her 
husband should give his written assent to her conveyances of realty. 
I n  this case the wife conreyed her dower interest by apt and appropriate 
words in a deed with the written assent of her husband, all duly proren, 
probated, and registered in accordance with the constitutional require- 
ment, Revisal, 953, and the decision in Jennings ?;. Hinton, supra. 
There is also superadded her privy examination, which is not required 
by the Constitution. What more could the grantee require of her? 

Cited: Hensley v. Blankinship, 174 N.C. 760 (2cc). 

(Filed 11 October, 1916.) 

Judgments-Parties-Estoppel. 
The widow of the deceased had her dower allotted in the lands in con- 

troversy, and in proceedings to sell lands of the deceased to pay his debts, 
regularly held, L., her father, became the purchaser of her reversionary 
interest, and, again, under proceedings regularly had, in which the pres- 
ent plaintiffs were made parties, his executor sold the lands to make 
assets to pay his debts, and 3. became the purchaser, which sale the court 

231 
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confirmed and ordered the executor to make a deed to him, which was 
accordingly done. B. was the secoiid husband of the widow, now de- 
ceased, by which marriage children were born. the defendants in the 
present action, the plaintiffs being children by the first marriage, and 
claiming as  heirs a t  law of their father. Held, the plaintiffs are  estopped 
to claim title to the lands by the judgment in the second proceedings to  
sell them to make assets, to which they were parties. 

2;. S a m e L o s t  Records-Evidence-Judicial Sales-Recitations i n  Deed- 
Prima Facie EvidencePresurnpt ions .  

Where there is evidence tending to show that  the courthouse of the 
county mas rebuilt, and its records during the time had been placed in 
an attorney's office near by. and many of them were not recorded; that 
due and diligent search had been made for the records and proceedings 
in the present case in the courthouse and elsewhere, the recitals in the 
deed from a n  executor in proceedings to sell lands to make assets to pay 
the debts of the decedent became prima facie evidence of the existence 
and validity of the decree, jndgment, order, or other record upon which 
the same purports to haye been founded, and permits the conclusion of 
the regularity of the proceedings, the presence of all  proper parties and 
the binding force of the decree specified and referred to, unless it  should 
in some portion of the record more directly apposite affirmatively appear 
to the contrary. In  this case the record proper showed only an entry of 
report of sale, purchaser, price slid payment, with recommendation of 
confirmation. 

3. Judgments-Parties-Estoppel - Judicial Sales - Part ies  - Presump- 
tions. 

A final decree in proceedings to sell lands to make assets in this case 
against W. A. P. et als., is held to conclude a granddaughter of the testa- 
tor, both under his will and as  his heir a t  law, it  appearing that two 
of testator's daughters married the same person, and that  children of 
both the first and second marriage mere necessarily the testator's grand- 
children, and those of each marriage were equally necessary parties to 
the proceedings. 

(183) CIVIL ACTIOK to recover a t ract  of land, t r ied before Stacy, J., 
a n d  a jury, a t  J u n e  Term, 1916, of WARREN. 

T h e  ex~idence hav ing  been introduced, on motion made  i n  a p t  time, 
there w a s  judgment  of nonsuit,  a n d  plaintiff excepted a n d  appealed. 

T h e  cause was before the  Cour t  on a former appeal, a n d  will be found 
reported i n  168 N. C., 315. 

T. X .  Pittrnarz and IT7. E. Daniel for plaintiff. 
John H.  Kerr and A. C.  and J .  P. Zollicoffer for  defendant. 

HOKE, J. T h e  facts  contained i n  the  former case on  appeal  a re  all 
included i n  this  record, amplified and  extended b y  addi t ional  testimony 
introduced on  t h e  present hearing, and  f rom these facts  it appears  t h a t  

232 
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the land in question IT-as formerly owned by Jackson Pinilell who died 
in said county in 1865, leaving him surviring his widow, Lucy TV. 
Pinnell, and present plaintiffs, W. A. J. Pinnell, R. L. Pinnell, and Lucy 
Andrems, his children and heirs at lam; that some time after the death of 
Jackson Pinnell his widow intermarried with John H.  Burroughs, 
and they had three children, the present defendants, who resist (184) 
recovery, claiming to on-n the land as heirs at latr of their father, 
now deceased; that soon after the death of Jackson Pinnell his widow, 
having qualified as the administratrix, filed a petition to sell his land to 
make assets. Decree was had, the land sold, report made, and sale con- 
firmed. At  said sale, the widow's dower having in the meantime been 
allotted to include the land now in dispute, the reversion in said tract 
was purchased by Willis Lloyd, father of Xrs. Pinnell, at the price of 
$856.80, and note and bond for purchase price executed by him with 
James E. Drake as surety. I t  does fiot affirmatively appear that this 
bond has ever been paid in full. A return of Mrs. Pinnell, administra- 
trix, was offered in evidence, containing an item of a small amount as 
received on the Willis Lloyd note, no other testimony on that question 
being offered. 

The record shows that decree for sale was had, November Term, 1866. 
Sale took place December, 1866. Report made and confirmed in August, 
1867, or soon thereafter. 

I t  further appeared that Willis Lloyd died in 1869, having made his 
last will and testament, appointing Henry B. Hunter his executor, and, 
in proving the will, it appeared that the heirs at law of Willis Lloyd 
and owners of his property under the will included, among others, 
the present plaintiffs, W. A. J. Pinnell, R. L. Pinnell, and Lucy L. 
Pinnell (now Mrs. Andrews). The docket of probate court of Warren 
County was then offered in evidence, containing the following: 

NORTH CAROLIXA-WARREN COUNTY. 
I n  the Probate Court. 

Henry B. Hunter, executor of Willis Lloyd, respectfully showeth to 
the court that in accordance with the order of sale to him directed by 
this honorable court he did, on 14 >lay, 1810, after the requisite adver- 
tisement, sell at the courthouse door in  the town of Warrenton the land 
mentioned in said order, when John H. Burroughs became the last and 
best bidder in the sum of $1,000, and has paid the amount so bid. H e  
is of the opinion that the price is as much as the land is worth, and 
respectfully recommends that the sale be confirmed and that he be 
directed to execute a deed to the purchaser. 

H. B. HUNTER, 
Executor of Will& Lloyd, Deceased. 
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There was also offered in evidence a deed from H. B. Hunter, execu- 
tor of Willis Lloyd, conveying the tract of land in dispute to John H. 
Burroughs, father of defendants, and nom- deceased, containing recitals 

as follows: 
(185) "This indenture made and entered into on this the 20th day of 

September, A. D. 1870, between Henry  B. Hunter, executor of 
Willis Lloyd, party of the first part, and John  H. Burroughs, party of 
the second part, all of the county of Warren and State of North Carolina, 
witnesseth: that whereas the said party of the first part was by a decree 
of the Superior Court of the said county of Warren, made in a certain 
cause wherein the said party of the first part  v a s  plaintiff and Willis 
A. J. Pinnell, an infant under 21 years old, and others, were defendants, 
ordered to sell for the purpose of paying the debts of the said Willis 
Lloyd, which his personal property was insufficient to discharge, certain 
real estate of the said Willis Lloyd, to wit :  the reversion after the 
life estate of Mrs. Lucy W. Burroughs in  a tract of land of 238 acres, 
situate in said county of Warren on the waters of Rich Neck Creek, 
adjoining the lands of Jacob Parker, Henry  Williams, and others, the 
same being the tract which was assigned to the said Lucy W. Burroughs, 
then Lucy W. Burroughs, for dower in the lands in the late Jackson Pin- 
nell ;  and whereas the said party of the first part, in pursuance of said de- 
cree, did on 14  May, 1870, sell said real estate a t  auction at the courthouse 
in  the town of Warrenton, ~vhen  the said party of the second part became 
the purchaser in the sum of $1,000, and paid the vhole of the purchase 
money in  cash; and whereas, upon the report of said sale to the said 
court, the same was in all respects confirmed, and the said party of the 
first part  mas, by the final decree in the said cause, ordered to execute a 
deed for the said real estate to the said party of the second part," etc. 

I t  was also shown in evidence that  a few years ago the courthouse of 
Warren county mas rebuilt, and that, during its construction, boxes 
containing some of the former records and dockets of proceedings of 
the court m-ere placed in an attorney's office near by, many of them 
never having been recorded; and i t  was proved that  due and diligent 
search had been made for the record and proceedings in this present 
ease of Hunter v. Pinnell e t  al. i n  the courthouse and elsewhere, and 
that  said papers could not be found. I t  mas also shown that two of 
plaintiffs, R. L. Pinnell and Lucy Andrews, were children of Jackson 
Pinnell by Lucy, his second wife, and W. A. Pinnell, the other plaintiff, 
was a child of the said Jackson by a former wife, and she was a sister 
of Lucy; and this last having died in 1914, plaintiffs sue and claim the 
land as children and heirs at law of Jackson Pinnell, the former owner; 
and defendants resist recolTery, claiming ownership as children and 
heirs of their deceased father, John H. Burroughs. 
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On these, the controlling facts in reference to this title, the Court is 
of opinion that the judgment of nonsuit is clearly correct, and this with- 
out reference to any rights that may or may not exist in plaintiffs, 
from perusal of the first proceedings, but from the estoppel (186) 
created by the judgment in the second record, that of Henry B. 
Hunter. executor of Willis Llovd. deceased. v. W. A. J. Pinnell and " ,  
others, and in which, by decree of a court having jurisdiction of the - "  
cause and parties interested, including the present plaintiffs, the land 
now in question was sold as the property of the testator, Willis Lloyd. 
True, in this last proceeding the only entry appearing upon the record 
proper is a report of sale and purchase by John H. Burroughs at the 
price of $1,000 and payment of the money by him, with a recommenda- 
tion that the sale be confirmed: but. defendants having first laid the 

L, 

foundation by satisfactory proof that due and diligent search had been 
made at the proper places for the papers and proceedings in the cause, 
and that same could nowhere be found (Rackley v. Roberts, 147 N. C., 
201; Barefoot v. Nusselwhite, 153 N.  C., 208), the recitals in the deed 
to John H. Burroughs became pertinent evidence, and, by force of the 
statute. became nri& facie evidence of the existence and validity of the 
decree, judgment, order or other record upon which the same purports 
to be founded, Revisal, see. 342; and, under various decisions in m-hich 
this statute has been construed and applied, it permits the conclusion of 
the regularity of the proceedings, the presence of all proper parties, and 
the binding force of the decree specified and referred to, unless it should 
in some portion of the record more directly apposite affirmatively appear 
that the court had not acquired jurisdiction of the parties or that the de- 
cree was entirely beyond the scope of the issues involved in the cause. 
Pinnell v. Burroughs, 168 N.  C., 315 ; Sutton v. Jenlcin8, 147 N. C., 11 ; 
Jforris e. House, 125 S. C., 550;  Sumner v.  Sessorns, 94 N. C., pp. 
371-376; Hare v. Hollornnn, 94 N .  C., pp. 14-18; Johnson v. Whilden, 
171 N. C., 153. 

I n  the case then referred to of Hunter, executor of Willis Lloyd, v. 
W. A. J. Pinnell et aZ., we have the record entry showing the report of 
sale of the land here in dispute, that same mas bought hy John H. Bur- 
roughs and purchase price paid; due and proper search for the papers 
and failure to find the same, and recitals in the deed showing a cause 
properIy constituted; the presence of the proper parties; decree for 
sale to make assets to pay debts of the testator; report of sale, showing 
payment and purchase price; confirmation of sale and order to make 
title, and the deed conveying such title to defendants. 

I t  was suggested for plaintiff that while the evidence shows that two 
of the plaintiffs are grandchildren of Willis Lloyd, the other plaintiff, 
being a child of the first wife, may not be so, and, therefore, as 
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understood the argument, there would arise no presumption that this 
first child was a grandchild of Willis Lloyd, and, therefore, to be in- 

cluded in the terms of the recital as to parties, wherein Henry B. 
(187) Hunter, executor of Willis Lloyd, is plaintiff and W. A. J. Pin- 

nell et ul. are defendants ; but to our minds the position is without 
merit. Kot only does the record, in the application for proof of will, 
show that these present plaintiffs were entitled to these lands under the 
terms of the will, but the proof sliows that the wives of Jackson Pinnell 
were sisters, presumably full sisters, and both the daughters of the testa- 
tor, and, if it were otherwise, if, as plaintiff contends, the record in the 
first case of Lucy W. Pinnell, admx., I-. the heirs at lam of Jackson 
Pinnell, should disclose that the legal title was in plaintiffs as heirs at 
law of Jackson Pinnell, that record also shows that Willis Lloyd, on 
confirmation of sale to him, had an equity in the property, and that, in 
any subsequent proceedings to sell this as his, the children and heirs at 
law of Jackson Pinnell would hare been proper parties and properly 
included in the term, W. A. J. Pinnell et al. 

The facts in evidence, then, are stated, showing the existence of a 
cause properly constituted, in a court having jurisdiction of the parties 
and subject-matter, in which the land in dispute was sold as the property 
of Willis Lloyd. I f  the present plaintiffs, who were properly parties to 
that record, had any title superior to that of Willis Lloyd, they should 
have set it forth, and not having done so, they are now concluded on 
the issue as to Willis Lloyd's title. This was fully adverted to and the 
case practically decided on the former appeal, in which Associate Jus- 
tice Walker, speaking to this question, said: "If they were parties to 
the latter suit, they are bound and concluded by the judgment rendered 
therein, and it can make no difference whether they acquired title to 
the land as the heirs of Jackson Pinnell or as heirs of Willis Lloyd, as 
they are estopped by the judgment without regard to the source from 
which they may have derived title. I f  they had any other right or title 
to the land at the time they were called upon to answer the complaint, 
they should have disclosed it, and pleaded it, and having failed to do so, 
they are concluded by the judgment as to the title, which was alleged 
to have been in Willis Lloyd, and will not be heard to aver against it in 
this action. Armfield v. Moore, 44 N. C., 157; Carter v. White, 134 
N. C., 474; Gregory v. Pinnix, 158 N. C., 147. The Court, in Owens v. 
Needham, 160 N. C., 381, quoting from and approving Coltrane v. 
Laughlin, 157 N. C., 257, held i t  to be a well recognized doctrine here 
and elsewhere that (when a court, having jurisdiction of a cause and 
the parties, renders judgment therein, it estops the parties and their 
privies as to all issuable matter contained in the pleadings, and though 
not issuable in the technical sense, it concludes, among other things, as 
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t o  a l l  mat te r s  within t h e  scope of t h e  pleadings which a r e  mater ial  a n d  
relevant  a n d  x e r e  i n  fact  investigated and  determined o n  t h e  hearing.' " 

W e  find n o  error  i n  t h e  record, and  the  judgment of nonsuit i s  
Affirmed. 

Cited: Baggett v. Lanier, 178 N.C. 132 (Ip)  ; Dillon v. Cotton iVills, 
187  E.C. 816 (2c). 

NORFOLK SOUTHERN RAILROAD COXPANY v. NEW BERN IRON 
WORKS AND SUPPLY COMPANY. 

(Filed 11 October, 1916.) 

1. Carriers of Goods-Railroads-Shipment Refused-Demurrage. 
A carrier of goods, under the requirements of the Interstate Commerce 

Commission, must collect freight charges according to established rates, 
and exhaust all legal remedies to collect such charges, and incidental 
undercharges. in  order to prevent undue discrimination; and where a 
consignee refuses to pay a charge for the shipment accordingly rendered, 
and to accept the goods, he is responsible for such freight charges a t  the 
suit of the carrier, and for proper demurrage and storage charges reason- 
ably incident and attributable to the defendant's wrong. 

2. Same-Sales of Goods. 
Where a consignee of goods wrongfully refuses, a t  the time of notifica- 

tion of their arrival, to receive such goods on account of excessire charge 
made for their transportation. sernblc, no demurrage charges are col- 
lectible by the carrier, but only reasonable storage charges, until, in the 
exercise of its rights under the law, it  could properly dispose of the 
goods and thereby be reliered of further charge concerning them. 

3. Same-Minimizing Damages-Interstate Commerce-State Statutes. 
A carrier a t  common law was required to resort to the courts to enforce 

its lien for freight charges, and our statutes, Rerisal, secs. 2637, 2638, 
gire this right to the carrier, when the goods are  nonperishable. after 
six months; and being a part and in furtherance of the remedy afforded 
by the law in such cases, requiring a n  injured party to do what business 
prudence requires to minimize the loss, i t  applies to interstate as  well a s  
intrastate shipments, in the absence of any interfering regulation by 
Congress or of the Interstate Commerce Commission. 

4. Same-Enforcing Liens. 
Where a consignee promptly refuses to accept a shipment on the ground 

af excessire freight charges, which a re  shown to be correct, the carrier is 
not required to assume the risk of enforcing its lien a t  once by sale in 
order to avoid the accumulation of storage charges, for i t  is required t~ 
store and properly care for the goods as  warehouseman. 
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Same--Duty of Carrier. 
Where a consignee of goods wrongfully refuses to receive them, the 

carrier is not required to take the risk of immediately enforcing its 
statutory lien for the freight charges, by sale inter partes, for it is en- 
titled to proceed in an orderly way to enforce its right. 

Carriers of Goods-Refusal by Consignee-Duty of Carrier-Consignor 
-Notification. 

Semble, the carrier should notify the consignor that the consignee had 
refused the shipment; but the question becomes immaterial when the 
freight charges for reshipment exceed the value of the goods. 

Courts-Jurisdiction - Amount Demanded - Good Faith - Carrier of 
Goods-Freight Demurrage-Charges. 

Where a carrier has brought its action in good faith against the con- 
signee of a shipment for the freight and demurrage charges thereon in 
excess of 5200, and is only permitted to recover in a less amount for the 
freight and storage charges, the jurisdiction of the court is determined by 
the amount demanded, and that of the Superior Court obtains. 

(189) CIVIL ACTION to recover freight charges, together with a n  ac- 
count for demurrage and storage of goods, tried before M'hedbee, 

J., and a jury, a t  May Term, 1916, of CRAVES. 
Plaintiff, har ing  issued summons to Superior Court, filed its com- 

plaint and insisted on recovery of $130.50 freight charges (by mistake 
for $139.50)) with demurrage charges, $50, and also storage charges, 
$219.45, since 29 September, 1909, the date when the consignee was 
notified in  New Bern of ar r i ra l  of goods and refused to receive same, 
claiming tha t  the freight charge was erroneous and excessive. 

H i s  Honor held that  there was no valid claim for demurrage and 
storage, and plaintiff, having duly excepted, the question as to defend- 
ant's liability for  the freight was submitted on the following issues: 

1. Did the iron beams i n  question require, on account of their length, 
two o r  more cars t o  transport them? Bnswer : ('Yes." 

2. What freight is  plaintiff entitled to recorer on account of trans- 
portation of the iron beams in  question? Answer: "$130.50, with in- 
terest." 

3. I s  the plaintiff entitled to recover of defendant storage and de- 
murrage, as  alleged ? Answer : ('Nothing." 

Judgment on the ~ e r d i c t  for plaintiff as to amount of freight charges, 
and plaintiff appealed, assigning for error the ruling of the court that 
no  recovery could be had for demurrage and storage. 

iMoore & Dunn and W .  B. Rodman for plainfiff. 
W .  D. McIver  for defendant. 
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HOKE, J. The facts in evidence tended to show that the goods in 
question, eight iron beams, worth $92, were shipped from Phcenixville, 
Pa., to New Bern, N. C., consigned to defendant, arriving at destination 
on 29 September, 1909; that the beams, or most of them, were 46 feet 
long and over that, and owing to their length, two cars, end to end, 
were required to properly convey them, and that, under the rules and 
classification of the Interstate Commerce Commission, the proper freight 
charge on goods of this character was $139.50; that immediately on 
arrival of shipment the consignees were duly notified, and declined to 
receive the goods or pay the freight thereon. 

Under various rulings of the Interstate Commerce Commission, (190) 
also in evidence, it seems that a carrier is required to collect the 
freight according to established rates and to exhaust all legal remedies to 
enforce collection of freight and incidental undercharges, this being con- 
sidered necessary to prevent undue discrimination among shippers, and, 
on the pertinent facts, we must hold that defendant is responsible for 
the freight, as indicated, and for the proper demurrage and storage 
charges reasonably incident and attributable to defendant's wrong. 

The consignee having immediately refused to take the goods, there is 
doubt if any demurrage charges are due as against him, but plaintiff, in 
our opinion, is entitled to collect reasonable storage charges until, in exer- 
cise of its rights under the law, the goods could be properly disposed of 
and both parties thereby relieved of further charge concerning them. 

At common law a carrier was not allowed to enforce its lien for freight - 
and storage charges by act inter partes. I t  vTas required to resort to 
the courts. Hutchison on Carriers ( 3  Ed.), see. 889. Under our 
statute, however, Revisal, sees. 2637-38, the right of foreclosure by sale 
in case of nonperishable freight is given after six months, and while 
this is a State statute, being, as it is, a part and in furtherance of the 
remedy afforded by the law in such cases, we see no reason, in the 
absence of any interfering regulation by Congress or of the Interstate 
Commerce Commission, why it should not prevail both as to inter- and 
intrastate shipments; and, under the recognized principle that both in 
case of tort and breach of contract an injured party is required to do 
what business prudence requires to minimize the loss, Tillinghast v. 
Cotton Mills, 143 N.  C., 268, and R. R. 2.. Hardware Co., 143 N. C., 
54, we think the plaintiff may not recorer for the entire time which has 
elapsed since this shipment was refused, but is restricted to the time 
when he could have relieved himself of the charge by sale pursuant to 
statute. 

I t  is urged for defendant that no storage charges should be allowed 
after defendant had in express terms refused the shipment, as plaintiff 
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could have proceeded immediately to enforce its lien; but the position 
cannot be approved. The railroad company should not be required to 
take the risk of such a course, but is entitled to proceed in an orderly 
way to enforce its right, and the authorities are to the effect that a 
common carrier is not relieved of all responsibility by refusal of the 
shipper to receive the freight, but is required to store and properly 
care for the goods as warehouseman under established rules of law. 
Bachanch & Co. v. Chester Freight Line, 133 P. St., 414; Gregg v. Ill. 
Cent. R. R., 147 Ill., 550. While there is conflicting authority on the 

subject, we think the better rule is that on refusal of goods by the 
(191) consignee the duty is on the carrier to notify the consignor of 

such refusal, American Sugar Refining Go., 96 Ga., 27; American 
Ex. Co. v. R. R., 79 Ill., 430; and the obligation is enforced in this State 
as to intrastate shipments by rule of our State Corporation Commission. 
But the question is not presented on this appeal, the right of the con- 
signor being in no r a y  involved, and the facts showing that the costs of 
reshipment is in excess of the value of the goods. 

On the record the Court is of opinion that there v7as error in exclud- 
ing from the jury the consideration of the storage charges, and plain- 
tiff is entitled to a 

New trial. 
DEFENDAET'S APPEAL. 

Xoore & Duwn for plaintif. 
W .  D. McIver for defendant. 

HOKE, J. Defendant also appealed in  this case for the alleged reason 
that the Superior Court did not have jurisdiction of the cause, the 
legitimate demand of plaintiff being only for the freight of $130.50, and 
so recoverable only before a justice of the peace. 

We have repeatedly held that the true test of jurisdiction in such 
eases is the amount demanded in good faith, and when this appears to 
be over $200, the Superior Court has jurisdiction, though the recovery 
may be less than that sum. Tillery c. Benefit Society, 165 N.  C., 262; 
Brock v. Scott, 159 N. C., 516. 

On the record, we think the present case comes clearly within the 
principle of these decisions, and that the objection of defendant was 
properly overruled. 

On appeal of plaintiff, New trial. 
On appeal of defendant. Judgment affirmed. 

Cited: Holloman c. R. R., 172 N.C. 376, 377 (2c, 4c) ; R. R. v. Paving 
Go., 228 N.C. 98 (Ic).  
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(192) 
HEKRIETTA GARDINER v. J. J. hIA%P, ~DMISISTRATOR OF 

WALTER GARDINER. 

(Filed 11 October, 1916.) 

1. Appeal and  Error-Judgments-Motion t o  Set Aside-Findings-Pre- 
sumptions. 

Where the trial judge neither finds the facts nor is requested to do so, 
upon the motion to set aside a judgment, i t  will be presumed on appeal 
that they were sufficient to sustain his denial of the motion, and the 
Supreme Court will not consider affidavits for the purpose of finding 
the facts. 

2. Same-Consent Judgments-Burden of Proof. 
Where the court enters a judgment on its record appearing to hare been 

by the consent of the parties, i t  cannot thereafter be changed or altered, or 
set aside, without the consent of the parties to it, unless i t  appears, upon 
proper allegation and proof and a finding of the court wherein i t  had been 
entered, that  i t  was obtained by fraud or mutual mistake, or that  consent 
had not in fact been given, the burden being on the party attacking the 
judgment to show facts which will entitle him to relief. 

3. Judgments-Consent-Effect. 
While the terms of a consent judgment a re  settled by the parties, such 

judgment has the same force and effect when accepted and sanctioned by 
the court, and ordered spread upon the records, as  if i t  had been entered 
in regular course. 

4. Same - Findings - Presumptions - Attornex and  Client - Burden of 
Proof. 

Where a judgment appears to have been entered by consent of the 
attorneys of the parties, i t  will be presumed, prima facie, that  the attor- 
neys had the necessary authority from their clients to consent thereto 
in their behalf, with the burden upon the party seeking to set aside the 
judgment to prove that  no such authority actually existed. Where the 
judge has not stated the facts, not having been requested so to do, it  will 
be presumed that  he found such facts as would support his judgment. 
The general authority conferred by the relation of attorney and client 
discussed by W A L I ~ R ,  J. 

5. Same-Estates-Payment-Executors and Administrators-Remainder- 
men-Rights and  Remedies. 

Where the trial court refused to set aside a judgment entered by the 
consent of the attorneys of the parties, without stating the facts upon 
which the refusal mas based, questions presented in this Court as  to the 
effect of payment by the administrator of the deceased of money to the 
life tenant under the will, without securing i t  to be paid to the remain- 
derman, a boy 10 years of age, and the administrator's future liability on 
that  account, cannot be considered. The remedies now open to the remain- 
derman discussed by W-~LI<ER, J. 

CLARK, C. J., dissenting. 
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(193) CIVIL ACTION heard by Lyon, J., at August Term, 1916, of 
PITT, upon a motion to set aside a judgment, entered in the above 

entitled cause by consent of the parties, at May Term, 1916, of the same 
court. 

Walter Gardiner died in 1912, learing the following will: 

L % ~ ~ ~ ~ ,  N. C., 13 - % u ~ u s ~ ,  1909. 
I f  I, Walter Gardiner, were to die after this date, i t  is my will that 

everything I have shall be divided equally between my wife and my 
mother for their lifetime, and then to go to my son, Wilbur, if he lives; 
but if he dies, then to my brother, Isaac. This refers to the money 
that will come to my estate from the Prudential Insurance Company, 
as well as what property I now have. WALTER GARDINER. 

J. J. May, the defendant, qualified as administrator of Walter Gardi- 
ner. When the will was produced the said J. J. Nay  qualified as ad- 
ministrator with the mill annexed, and allotted to the widow of the 
testator a year's support. This action was then brought by the plaintiff, 
mother of the testator, for the half of the personal property bequeathed 
to her in the will. The cause came on to be heard at Xay  Term, 1916, 
before Judge Whedbee, when the following judgment was entered : 

I t  is now ordered, adjudged, and decreed, that the plaintiff recover 
of the defendant one-half of the sum of $400, being the year's provision 
allotted, and one-half of the sum of $75, the excess ralue of the two 
horses, to wit, the sum of $237.50, after deducting one-half of the cost 
of this action; and in addition thereto it is further adjudged that the 
plaintiff is entitled to the sum of $21.51, which has been paid into the 
clerk's office. 

And it is further ordered that the cost of this action be taxed, one- 
half against the plaintiff and one-half against the defendant, and after 
paying said cost the defendant is hereby directed to pay over the re- 
covery herein to the plaintiff, or her attorney. 

H.  W. WHEDREE, Judge Presiding. 

The judgment abore set forth was, as appears by the record, entered 
by consent of the parties, through their attorneys. At August Term, 
1916, defendant moved to set aside the judgment upon the ground that 
neither the parties, nor their attorneys for them, had the power, by 
consent, to enter a judgment by which the corpus of the personal estate 
could be turned oyer to the plaintiff, as owner of one-half of the life es- 

tate, without securing the remainderman against loss by any de- 
(194) fault or delinquency on her part, from waste or otherwise. There 

was no allegation of fraud, and none of mistake, except the one 

242 
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that when defendant consented to the judgment he inadvertently over- 
looked the error in laxv, which consisted in not providing for the security 
of the remainderman against loss. This motion was heard by Judge  L y o n  
at August Term, 1916, when he denied the motion. No facts were 
found by Judge Lyun ,  and so far as appears from the record he was 
not requested to find and state the facts. Defendant appealed. 

H u r r y  Sk inner  and L. Ci-. Cooper for p la in t i f .  
F. 111. W o o t e n  for d e f e ~ d a n t .  

WALKER, J., after stating the case: As the judge was not requested 
to state the facts, vie must assume that he found such facts as would 
support his judgment, as me do not presume that ther.e was error in the 
judgment, but the contrary. JIcLcod v. Gooch, 162 IT. C., 122; Pkrlrr 
c. R. R., 132 N. C., 418, 423, and cases therein cited. I f  the defendant 
was not alert and careful of his own interests, i t  was not the fault of the 
plaintiff, and she should not be made to suffer for his inattention. 
She denies that there was any mistake of law or fact, and alleges that 
defendant fully considered the decree after it had been submitted to 
him and he had time to do so, with the aid of counsel; and further, 
that he fully and roluntarily agreed thereto after such examination of 
the judgment and deliberation as to its effect. We must assume that 
the judge adopted these as the facts, in the absence of a specific finding 
to the contrary. P h a r r  c. R. R., m p r a ;  Carter v. Rountree,  109 N.  C., 
29; Albertson u. T e r r y ,  108 S. C., 75; S m i t h  v. W h i t f e n ,  117 N.  C., 
389. I t  was decided in Carter 2.. Rountree, supra, as appears by the fifth 
headnote, that "Upon a motion to vacate a judgment it is not required 
of the court to set forth its finding of the controverted facts upon the 
record, unless a request to that effect is made by some of the parties 
to the proceeding, when it would be error to refuse the request." XcLeod  
v. Goorh, supra. "We do not consider affidavits for the purpose of find- 
ing the facts ourselves in motions of this sort." Osborn v. Leach, 133 
N .  C., 428. 

This brings us to the next and last question i11 the case, as to the 
nature and legal effect of a consent judgment. Where parties solemnly 
consent that a certain judgment shall be entered on the record, it cannot 
be changed or altered, or set aside, without the consent of the parties to 
it, unless it appears, upon proper allegation and proof and a finding of 
the court, that it was obtained by fraud or mutual mistake, or that con- 
sent mas not in fact given, which is practically the same thing, the burden 
heing on the party attacking the judzment to show facts ~ ~ h i c h  
will entitle him to relief. E d n e q  7>. E d n e y .  81 N. C., 1 ;  S t u m p  (195) 
v. Long,  84 N. C., 616: Xcrclrner I,. XcEachern ,  90 R. C., 179; 
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Vaughan 7;. Gooch, 92 N. C., 5 2 7 ;  Lynch c. Loftin, 153 IT. C., 270; 
Simmons v. iVcCullin, 163 N. C., 409; and Harrison v. Dill, 169 X. C., 
542, where the subject is fully considered and the authorities reviewed. 
Justice Dilkard said in Edney v. Edney, supra: ('A decree by consent, as 
such, must stand and operate as an entirety, or be vacated altogether, un- 
less the parties by a like consent shall agree upon and incorporate into it 
an  alteration or modification. I f  a clause be stricken out," he adds. 
"against the will of a party, then it is no longer a consent decree, nor is 
i t  a decree of the court, for the court nerer made it" ('There can be no 
doubt that a judgment entered up by the court, upon the agreement of 
parties, is, to say the least, as conclusive upon them as if judgment is 
rendered in the ordinary course of proceeding." Pelton v. Z o t t ,  11 Vt., 
148. While the terms are settled by the parties, the judgment has the 
same force and effect as if i t  had been entered bv the court in regular " 
course, and, in that sense, it becomes the judgment of the court by 
rirtue of its sanction in receiving i t  and ordering that it be spread upnn 
its records. Zerchner v. McEachern, 90 K. C., 179; Ximmons c. Xc- 
Cullin, supra. This is the settled law, as shown by many of our de- 
cisions. Vaughan w. Gooch, supra. I f  this be so, defendant has no 
ground upon which to rest his motion. There is no finding that there 
was fraud or mistake, or want of authority in the attorney, and it is 
not denied that the judgment as entered, and in form, was by consent. 

It is suggested that the burden of proof JTas upon the plaintiff to  
establish that the consent judgment was entered by the defendant's at- 
torney with the authority of his client, or, in other words, that he was 
duly empowered to give the defendant's consent to the judgment. The 
law is to the contrary. 

The general management of a suit is committed to the attorney, and 
he has a very extensive authority, which springs mainly from his general 
retainer. H e  has the free and full control of a case in its ordinary inei- 
dents, and as to those incidents is under no obligation to consult his 
client. I n  important matters, howe~yer, he should do so and take his 
client's instructions. H e  is likewise under obligation to render an ac- 
count when desired. As the client is bound by the attorney's acts, if 
there is no collusion with the opposing party, the client can have redress 
in case of injury from the attorney alone. 

The attorney may exercise his discretion in all the ordinary occur- 
rences which take place in a cause, and may make stipulations, wa,ire 
technical advantages, and generally assume the control of the action. 

Weeks on Attorneys at Law, p. 388 et seq. 
(196) A judgment entered of record, whether in, invitum or by con- 

sent, is presumed to be regular, and an attorney who consented to 
it is presumed to have acted in good faith and to have had the necessary 
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authority from his client, and not to have betrayed his confidence or 
to have sacrificed his right. The law does not presume that a wrong 
has been done. I t  would greatly impair the integrity of judgments and 
destroy the faith of the public in them if the principle were different. 
The authorities which support this view are very numerous, and, as 
the question is an important one, we will refer to a few of them. 

speaking of consent and confessed judgments, it is stated by a text- 
writer that "The prerailing view seems to be that the power of an 
attorney to confess judgment for his client is implied, though some 
disinclination to follow this rule has been shown. I n  every case, how- 
erer, the record of the judgment 1%-ould be prima facie evidence that the 
attorney who confessed i t  was properly authorized. I t  has also been held 
that an  attorney may, by virtue of his employment, consent to a decree 
in  behalf of his client." 4 Cyc., 936. As sustaining this prevailing view, 
he cites, among other authorities, Hairston, v. Garwood, 123 N. C., 345. 
The following cases in other States hold that the record of the judgment 
by consent, although the consent was given by an attorney appearing 
in  the case, is, at  least, prima facie evidence that the attorney was 
authorized to do so, and acted with full authority in the premises: 
Price v. Ward ,  25 N.  J .  L., 226; Merrity v. Clow, 2 Texas, 582; Arnold 
n. X y e ,  23 Mich., 286; Dobbins v. Dupree, 39 Ga., 394; Wilson v. Spring, 
64 Ill., 12;  Jackson v. Brown, 82 Gal., 275; Martin 1,.  Judd, 60 Ill., 78. 

Anciently the right to question the attorney's authority was denied, 
and this is the doctrine, even now, in some courts. (Price v. Ward ,  
supra) ,  and intimation to that effect was given in Xtuw~p v. Long, 84 
S. C., 616. But we need not go that far  in this case, nor express any 
opinion in regard to the correctness of the view that an attorney has 
the implied power to consent to a judgment. 

I n  S t u m p  c. Long, supra, it was said by the Court, through Chief 
Justice S m i t h :  '(It is not denied that the defendant, whether in person 
or by his attorney, consented to the order. Indeed, we understand his 
Honor's finding to go to the extent of saying that the defendant himself 
consented to it. But supposing it to be otherwise, and that he was only 
committed to it by the consent of his counsel, how then does his case 
stand? Every agreement of counsel entered on record and conling within 
the scope of his authority must be binding on the client. To hold other- 
wise would lend much uncertainty to many of the most important busi- 
ness transactions-so important and so solemnly disposed of that the 
parties are willing to hare their agreements i a  regard to them enter 
into and become a part of the judgments of the court, to be per- (197) 
rnanently recorded upon the dockets of the court. Neither the 
courts nor parties can look behind such an act on the part of an attorney 
to inquire into his authority or the extent and purport of the client's in- 
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structions. His  acts and his admissions must be taken as those of him 
whom he represents." As said by Judge Reade in Bradford v. Coit, 88 
N.  C., 72 : "The negligence of counsel or mismanagement of the case or 
unfaithfulness are all matters to be settled between client and counsel. 
No  harm must be allowed to befall others on account of it." 

I f  that be a correct statement of the law (and we do not decide that 
i t  is, as we need not do so), we are bound to treat the case as if the 
petitioner had been actually present and given his assent to the order 
as drawn. He agreed to it, as Judge Smi th  said, because his attorney 
did. The attorney had the authority, in this case, to appear for the 
defendant generally, and to act in his behalf, and must be presumed 
to have had power to consent to the judgment. I n  view of this fact, 
the following statement of the law, taken from Harrill v. R. R., 144 
N. C., 542, is quite pertinent: "The counsel who signed the case agreed 
in behalf of the defendant was actually its attorney a t  the time, and 
representing it in this case at the term of the court when the case was 
settled. H e  had, apparently, all the authority necessary to act in the 
premises, and because he failed to observe special private instructions 
as to the manner of defending the suit is no reason, in  our opinion, 
under the circumstances of this case, why the judgment should be set 
aside, as he appeared to be clothed with general authority to act for 
the defendant." Greenlee v. McDouwTZ, 39 N. C., 485; Branch v. 
Walker, 92 IT. C., 89; Beck a. Eellamy, 93 X. C., 129; Weeks on d t -  
torneys, see. 222; Rogers v. McKenzie, 81 N. C., 164. 

But the only question here is whether prima facie the attorney had 
authority, and not whether he had such as is incident to the relation 
of attorney and client. I f  there was prima facie authority, it follows, of 
course, that the burden of proving the contrary is upon the defendant, 
or the client. I n  Rogers v. McKenzie, supm,  it is said by the Court: "If 
the existence of ample authority to act is assumed from the appearance 
of the attorney, with the sanction of the court (and ordinarily it could 
not be questioned), all the results must follow as if actual authority 
had been conferred, and among them the rightfulness of the defendant's 
payment." 

I t  is the course of the King's Bench, said Holt, C. J. ( 1  Salk. 86),  
"when an attorney takes upon himself to appear, to look no further, but 
to proceed as if the attorney had sufficient authority, and to leave the 

party to his action against him if he has suffered by his default." 
(198) Jackson v. Stewart, 6 Johns, 3. And Chancellor Walzvorfh said: 

"As a general rule, when a suit is commenced or defended, or any 
other proceeding is had therein, by one of the regularly licensed solici- 
tors, it is not the practice of the court to inquire into his authority to 
appear for his supposed client, nor, of course, to stop and ascertain the 
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extent of his authority." Insurance Co. c. Oakley, 9 Paige, 196; Weeks 
on Attorneys, sees. 198. 199. 

The cases we have just cited were appro~ed  by this Court in Rogers 
v. XcKenzie, supra. We also refer especially to Morris v. Grier, 76 
N. C., 410, and Hairsfon v. Garwood, 123 N. C., 345. 

As said by Kent, C. J., in Denton v. Xoyes, 6 Johns (N.  Y.), 295: 
""I the attorney for the defendant be not responsible or perfectly 
competent to answer to his assumed client, the court will reliere the 
pasty against the judgment, for otherwise a party might be undone. I 
am willing to go still further, and, in every such case, let the defend- 
ant in to a defense of the suit. To carry the interference further beyond 
this point would be forgetting that there is another party in the case 
equally entitled to our protection." This statement of the law was quoted 
with approval and applied in the recent case of Ice Co. v. R. R., 125 
N. C., 17. See, also, Peregoy v. Bank, 147 K. C., 295; Hairston c. Gar- 
wood, supra. 

I t  is said by the Chief Justice in Westhall v .  Hoyle, 141 N. C., 337: 
'(The consent of counsel is stated in the judgment, and is binding upon 
the defendants in the absence of fraud and collusion," citing Hairston 
v. Garwood, supra. I n  Henry I ? .  Hilliard, 120 N. C., 479, it appeared 
that an order or judgment was entered by consent and request of 
counsel, who it was alleged had no authority to act as an attorney for 
the party he professed to represent, and the Court thus dealt with the 
matter on motion, as here, to set aside the judgment: "It is not denied 
that both parties were marked as attorneys of record for the defend- 
ants. I t  seems that one of them has placed himself in a condition that 
calls for an explanation, and the other is repudiated. The movers in 
this matter seem to think that these facts are of benefit to them. But 
we cannot see that they are. Neither of them ever was counsel for the 
Hilliards (opposite parties), and their action does not fall under Gooch 
v. Peebles, 105 S. C., 411, and Arrington zl. Arrington, 116 N.  C., 170. 
I t  is expressly stated in the order that it is made by consent of all the 
parties. We are bound by the statement as a matter of record. Wood- 
working Go. v. Southwick, 119 N. C., 611. I t  would be utterly destruc- 
tive of all our ideas of the verity of records if they could be annulled by 
some one coming in after court and saying he did not agree that such an 
order should be made, although his attorney did." 

Weeks on Attorneys at  Law, after reaiewing authorities, thus (199) 
states the principle: "Confession of judgment by counsel repre- 
senting the case, with the knowledge of the party, is sufficient, without 
any special authorization to that effect. I n  attacking a judgment ob- 
tained by confession, especially after a long lapse of time, merits must be 
shown by the applicant. To justify a court of equity in interfering with 
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a judgment at law on the ground of want of authority to appear, the 
evidence should show clearly and unequivocally that such judgment mas 
fraudulently and wrongfully obtained without negligence or fault on the 
part of the judgment defendant. The burden of proof is with the com- 
plainant, and before he is entitled to relief he must fully establish what 
he  alleges to be true. And this cannot be done for the first time on re- 
view. With this understanding. there seems to be no doubt but that a " 
direct action in equity lies against a judgment obtained by the unau- 
thorized appearance of an attorney. But it should be brought with all 
possible speed after the judgment is rendered. I t  has been the practice, 
sometimes by motion and sometimes in chancery, to relieve parties 
against judgments so rendered." 

Price v. Ward, 25 N. J. L., 225, states the ancient and modern doe- 
trines as follows: <'Whether the want of authority in the attorney can 
be shown in avoidance of a judgment regularly entered, after an appear- 
ance or confession of judgmenbby an attorney of the court in which 
the judgment is rendered, is a question which has undergone much dis- 
cussion, and is beset with serious difficulties. The weight of the ancient 
authorities is against the practice. I f  the attorney acted without 
authority the judgment was held, nerertheless, to be regular, and the 
defendant left to his remedy against the attorney. The appearance 
entered by the attorney, though not lawfully authorized, was held a good 
appearance as to the court," citing Keble, 86, 89 ; 1 Salk., 88 ; Com. Dig., 
"Attorney," B, 7;  1 Tidd's Prac., 65; Cro. Jac., 695; Smilh v. Bowditch, 
7 Pick., 137. 

I n  Denton, v. Soyes, 6 Johns, 305, Chief Justice Kent, after an 
elaborate review of the authorities, said: "The rule appears to me to be 
settled upon too much authority to be denied, and upon too much 
principle to be disturbed. Without i t  there could be neither safety to 
suitors nor trust in the profession." The action in Post v. Areafie, 3 
Caine, 26, was brought upon a decree of a court of chancery. The 
decree, i t  appeared, was founded upon an agreement between the parties, 
signed by their attorneys. One of the objections to a recovery, urged by 
the defendant's counsel, was that the agreement on which the order was 
made was out of the ordinary course of the power of solicitors, and 

that no authority appeared for making it. The objection was not 
(200) noticed by any member of the court, excepting Justice Spencer, 

who said: "If this had been an action depending in a court 
of common law in New Jersey, and the attorney had confessed a sum of 
money due to the adverse party, it could never become a matter of in- 
quiry, in a suit on the judgment, whether the attorney had acted by 
authority. I f  in  this case the defendant's solicitor was unauthorized 
to enter into the agreement on which the decree was ultimately founded, 
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it was examinable only in the court having original jurisdiction. I t  
is to be intended that the solicitor acted by the direction of his client 
and for his benefit." Kotwithstandiiig the weight of these authorities, 
'(the current of recent American decisions," it is said i n  Pr ice  v. W a r d ,  
supra, "is against the rule, and in favor of admitting the authority 
of the attorney to be drawn in question. Osborrie v. Bank of LT. S., 9 
Wheaton, 829, and other cases. The record is pr ima  facie evidence that 
the attorney who appears to the suit or confesses the judgment is duly 
authorized for that purpose, and, in the absence of contradictory evi- 
dence, will be held conclusive. But the authority of the attorney may be 
drawn in  question in pleading, and may be disproved by evidence." To  
the same effect is Bank v. McEtoen,  160 N. C., 414. 

But as fa r  as we need go, without indorsing all that me have quoted, 
is to hold that while the want of authority in  the attorney may be 
shown, the burden of showing it is clearly on the party who attacks the 
consent judgment in a proper proceeding brought for that purpose. 

I f  the parties had no authority to affect injuriously the rights of 
Wilbur Gardiner, son of the testator and the remainderman, he mill not 
be prejudiced, in a legal sense, by the decree, as he is not a party to 
the suit. H e  may, perhaps, be entitled to iptervene by motion in the 
cause or an  independent civil action, as he may be advised, and assert 
his claim, and arrest or stay the payment of the fund to plaintiff by 
injunction or restraining order, until his ultimate rights may be de- 
termined. But  this matter is not before us, and we neither express, nor 
intimate, any opinion with regard to it, nor will we consider the question 
whether he has a right, as now contended by defendant, to have the 
fund preserved in  some way for his benefit and enjoyment when the 
life interest has expired, as, not being a party to this proceeding, he 
could ask for no such relief, and, besides, the facts as to the attorney's 
authority have not been stated in the case. 

Affirmed. 

CLARK, C. J., dissenting: Walter Gardiner died in 1912, leaving an  
aged mother, one brother, Isaac, a wife and an infant son named Wilbur. 
By  his will he devised his property to ('be divided equally between my 
wife and my mother for their lifetime and then to go to my son, 
Wilbur, if he lives; but if he dies, then to my brother, Isaac." (201) 
The defendant May qualified as administrator, and had the year's 
provision allotted to the widow, $300, and $100 for the son. His finaI 
account showed that the personal estate was $1,222.24, from which the 
above debts paid and expenses should be deducted. 

On 18 December, 1914, the plaintiff, being the mother of the deceased, 
brought this action against the administrator to surcharge the final 
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account as filed. The plaintiff's counsel and defendant's counsel agreed 
at -May Term, 1916, upon a consent judgment that the net amount due 
fo r  the plaintiff's half of the estate in the hands of the defendant was 
$259.01. The plaintiff in July, 1916, caused execution to issue upon 
said judgment. On 21 August, 1916, the defendant moved to set aside 
the judgment, which motion being refused, he appealed to this Court. 

The defendant does not deny that $259.01 is one-half the estate in 
his hands, and avers that he is ready to pay the same over to the plain- 
tiff. the mother of the deceased. if the life tenant is entitled to receive 
the fund. But he avers that the consent judgment was merely intended 
to fix the amount so due, and that inasmuch as the plaintiff mas only 
entitled to a life estate therein, and is insolrent, that should he pay 
the corpus of the fund over to her he may be liable at her death to pay 
the same amount over again to the son, who is now 10 years old, or, if 
he should die, to the brother of the deceased, who under the will are 
entitled to the corms of the fund after the death of the life tenant. He 
avers his readiness to pay the fund into court, that the interest thereof 
may be paid to the mother during her lifetime. 

The plaintiff's counsel cites authorities in our Court that, there being 
no trustee inter~osed under the terms of the will. the administrator will 
be discharged upon orer the corpus of the fund to the life ten- 
ant ;  that since the testator has thus seen fit to trust the life tenant, the 
administrator is not charged with doing more than handing the fund orer 
to her. To this it is objected that if this Court so decrees without 
the son or the brother of the deceased being made parties, they are 
not bound by such judgment, and, notwithstanding the judgment of 
the Court, may bring action against the administrator and subject him 
to payment again of the fund, if it be that he ought not to pay it over 
to the life tenant. 

I n  this state of things it is eminently proper that this Court should 
issue notice to both the remaindermen, the son and the brother of the 
deceased, that they may be represented. The son, who is now 10 years 
of age, should be represented by a guardian ad lifem appointed for that 
purpose. 

The plaintiff is not bound by the prayer of his motion, which was to 
set aside the judgment. But he is entitled to any relief which the 

(202) allegations in his complaint or motion, if proven, entitle him to 
hare. i l f cCu l loch  G .  R. R., 146 N. C., 316; Gillinm v. Ins. Co., 121 

N. C., 372, and numerous other cases cited in Pell's Revisal under sec- 
tion 467, subsection 3. I n  this case the above facts are not disputed. To 
send the case back to the lower court with leave to the infant son to 
institute proceedings to protect his rights would be in rain, as he would 
doubtless take no action at this time, but would ~va i t  the death of his 



N. C.] FALL TERM, 1916. 

grandmother, when he can assert his claim, if it is good, against the 
defendant, who in such case would be compelled to pay it over to him. 
The administrator would thus be compelled by this Court to pay the 
corpus of the fund to the grandmother, the life tenant, and would be 
helpless to protect himself on the death of the life tenant against an 
action by the son or brother of the deceased, as the case may be. 

Besides, such multiplicity of suits would probably eat up the entire 
fund, which mould go to lawyers' fees and court costs, which was the 
result oftentimes under the old system in which a judgment was per- 
mitted at  law and then an injunction was brought on the equity side 
of the docket to prevent the collection of the judgment, to the great 
vexation and expense of the parties entitled to the fund and to the great 
profit of l a ~ ~ y e r s  and court officials, whose fees often absorbed the 
entire fund. 

I n  this enlightend age we have well passed that state of things, and 
to prevent its repetition it has been provided by statute that even on 
appeal to this Court the Court can "amend by making proper parties 
to any case where the Court may deem it necessary and proper for the 
purposes of justice, and on such terms as the Court may prescribe." 
Revisal, 1545. This statute was passed for the very purpose of such 
case as is now before us, to avoid multiplicity of actions and the absorp- 
tion of the fund in unnecessary counsel fees and court costs. It has 
been repeatedly acted on in this Court. See citations to that section 
in Pell's Revisal, 1545. 

Justice surely requires that a simple notice should issue under Revisal, 
1545. from this Court to the remaindermen. the son and brother of the 
deceased, that they may be heard here. I n  that case there will be small 
cost or delay; and if the court is of opinion that the administrator will 
be protected by paying over the fund to the life tenant, such judgment 
will be a protection to defendant against future litigation upon the 
death of the life tenant. But if the court should be of the opinion that 
the fund cannot be paid over to the life tenant, an order can be made 
directing the fund to be paid to the clerk's office and invested and in- 
terest thereon to be paid to the life tenant during her life. 

The defendant and his counsel both aver that there was no authority 
given to said counsel to bind the administrator to pay over the 
fund to the life tenant and thereby subject the administrator to (203) 
payment of the fund again to the remlindermen, and that the 
whole object of the consent judgment was to ascertain the amount of 
the fund in which the plaintiff as a life tenant is interested, which was 
a fact that could be agreed on. The burden was upon the plaintiff to 
show that defendant's counsel had authority from his client to bind him 
by consent judgment to do what the plaintiff claims, which is a matter 
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of law, and this authority has not been shown. The presumption is that 
the amount due by the defendant only was ascertained by the consent 
judgment. He  should not be required to pay over the corpus of the 
fund to the life tenant unless she is entitled to receive the same as a 
matter of law. That x-as a matter of law, and not of fact, and should 
be adjudicated in this action, the remaindermen being made parties. 

Any judgment which requires the administrator to p a y  over the fund 
to the life tenant unless the remaindermen are made parties would 
unjustly subject him to future litigation at  the mill of the remainder- 
men. The notice to the remaindermen could issue under Revisal, 1545, 
at  the discretion of the court. and should be made returnable during. " 
this term on a day named, and the entire matter thus finally disposed of 
without appreciable costs or expense. Surely, the interests of justice 
and the intention of Revisal, 1545, require that this should be done. 
The spirit of the age as evidenced by the action of the American and 
State Bar  Associations and by legislation in  this State and everywhere 
else requires that m-e should thus simplify the administration of justice 
and not follow the antiquated and obsol& practice of a ruder age, the 
result of which was to delay justice, accumulate costs, and "lengthen 
simple justice into trade." 

Cited: Alston v. Holt ,  172 N.C. 418 ( l c )  ; Lwnzber Co. v .  Ooftingham, 
113 N.C. 327 ( l c )  ; Chavis v. Brown, 174 N.C. 124 (4c) ; Patterson v. 
Lumber Co., 175 N.C. 93 ( l c ) ;  Chemical Co. v. Bass, 175 N.C. 428 
(4c) ; Mfg.  Co. v. Lumber Co., 177 N.C. 406 ( l c )  ; ..llo.rris v. Patterson, 
180 N.C. 487 (2c) ; Bizzell v. Equipment Co., 182 S.C. 101 (4c) ; Bank 
v. Mitchell, 191 N.C. 194 (2c) ;  Holconzb v. Holcomb, 192 N.C. 504 
( l c ) ;  Ellis v. Ell is ,  193 N.C. 219 (2c) ; S. v. Harris ,  204 N.C. 424 
( l c )  ; Bank v .  Penland, 206 N.C. 324 (4c) ; Deitz v. Bolch, 209 N.C. 
205 (4c) ; Dwnn v. Wilson, 210 N.C. 495 ( l e )  ; Cason .I.. Shute,  211 N.C. 
197 (3p) ; Banking Co. TI. B(I.&, 211 N.C. 329 ( l c )  ; B o w h e r  v. Tmst 
Co., 211 W.C. 380 (2c) ; Cayton v. Clark, 212 N.C. 375 ( l c )  ; Smi th  v. 
Xineral  Go., 217 X.C. 350 (2c) ;  McCune v. Mfg .  CO., 217 N.C. 354 
( l c )  ; Wood v. Woodbury & Page, 217 N.C. 360 ( l c )  ; Keen  v. Parker, 
217 N.C. 387 (2c) ; Edmundson v. Edmundson,  222 N.C. 187 (3c) ; 
Harrington v. Buchanan, 222 N.C. 700 (4c) ; Harrington v. Buchanan, 
224 N.C. 127 (412) ; Coker .I.. Coker, 224 N.C. 452 (4c) ; Lee v. Rhodes, 
227 N.C. 242 (3e) ; Ledford v. Ledford, 229 N.C. 375, 376 (2c, 4c). 
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L E E  J. TAYLOR, ADMISI~TRATOR OF EARL 3. TAYLOR, v. J. W. STEWART 
AND JAMES STEWART. 

(Filed 11 October, 1916.) 

1. Negligence-Automobiles-Minors-Statutes. 
Where a person x~ithin the age prohibited by the statute runs a n  auto- 

mobile upon and injures a pedestrian, the riolation of the statute is negli- 
gence per se. and a charge by the court that it  is a circumstance from 
which the jury could infer negligence is rerersible error. 

2. Same-Proximate Cause-Questions fo r  Jury-Burden of Proof-Trials. 
While it  is negligence per se for one within the prohibited age to run 

an automobile. i t  is necessary that  such negligence proximately cause the 
injury for damages to be recovered on that account, with the burden of 
proof on the plaintiff to show it by the preponderance of the evidence. 

3. Same-Evidence. 
I t  is when the facts a re  admitted and only one inference may be drawn 

therefrom that the courts will declare whether a negligent act was the 
proximate cause of a personal injury; and it is Held, in this case, that it  
is for the jury to determine whether a competent and careful chauffeur 
of maturer years could have avoided the injury imder the circumstances, 
or whether it  was due to the fact that a lad within the prohibited age was 
running i t  a t  the time. 

4. Negligence-Parent and  Child-Torts-Minors-Consent of P a r e n t  
Consent Implied-Automobiles. 

While ordinarily a father is not held responsible in damages for the 
negligent acts of his minor son done without his knowledge and consent, 
such may be inferred, as  where the father constantly permitted his 13- 
year-old son to run his automobile, had ridden with him, and upon the 
present occasion the son, in  the absence of his father, had taken the 
operation of the car from his father's chauffeur and inflicted the injury 
complained of. 

WALKER, J., dissenting. 

CIVIL ACTION tried a t  M a y  Term, 1916, of CRAVEN, before (204) 
Whedbee, J., upon the  usual  issues of negligence, contributory 
negligence, a n d  damages. T h e  j u r y  answered the  issues i n  f a v o r  of t h e  
defendants. The.plaintiff appealed. 

W .  D. McIcer, E. X .  Green, Charles L. dbernethy for plainti f .  
D. L. Ward,  A. D. Ward,  Moore & D m n  for defendant. 

BROWN, J. T h e  plaintiff sues t o  recover f o r  t h e  death of h i s  child, 
who was r u n  over and  killed by a n  automobile belonging to t h e  defend- 
a n t  J. W. Stewart.  A t  the  t ime  the  ca r  was being operated by J a m e s  
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Stewart, the son of the said J. W. Stewart, a lad of 13 years of age. A 
colored chauffeur, who had been sent out with the car by the owner, was 
sitting beside the lad. 

His Honor charged the jury that under the lams of North Carolina 
i t  was a misdemeanor for a person under the age of 16 to drive an 
automobile upon any highway or public street, and that it is a circum- 
stance from which the jury may infer negligence, and that it does not 
necessarily follow that the jury shall conclude it was negligence, but 
that it is a circumstance to go to the jury. I n  this his Honor erred. H e  
should have instructed the jury that it is negligence per se for the de- 
fendant James Stewart to have driven the machine in violation of the 
statute law of the State. Zogier 11. Southern Express Po., 89 S.  E., 44; 
Paul v. R. R., 170 N. C., 231; Ledbetter 1). English, 166 IN. C., 129. 

I t  does not follow, however, that the defendant is liable in damages, 
for the plaintiff must go further and satisfy the jury by a pre- 

(205) ponderance of the evidence of the fact that such negligence was 
the proximate cause of the death of the child. This auestion of 

proximate cause has been much debated, and a rery helpful and enlight- 
ening opinion upon the subject has been written by Mr. Justice Allen in  
Paul v. R. R., supra. 

Where the facts are all admitted, and only one inference may be 
drawn from them. the Court will declare whether an act was the proxi- 
mate cause of an injury or not. But that is rarely the case, and, as is 
said by Mr. Justice Strong in R. R. v. Kello,q,q, 94 I?. S., 469 : "What is 
proximate cause of an injury is ordinarily a question for the jury. I t  
is not a question of science or legal knowledge. I t  is to be determined 
as a fact in view of the circumstances of fact attending it." 

I t  is impossible, upon the evidence in this case, to say as a matter of 
law that the fact that the defendant James Stewart was driving the u 

automobile in violation of law was or was not the proximate cause of 
the intestate's death. The circumstances surrounding the injury are 
such as to forbid it. 

I t  is contended and there is evidence that the defendant James was 
driving the automobile at a rapid rate of speed and in riolation of the 
city ordinance at the time he turned the corner. There is also evidence 
from whioh a jury may infer that a competent and careful chauffeur of 
maturer years might hare seen the child before the machine struck it 
and in time to stop. The evidence shows that the defendant James did 
not see the child until his attention was called to it by the colored chauf- 
feur, and that tshen the machine was practically on the child, for he 
was between the guard and the wheel. 

Taking all of these circumstances into consideration, the question of 
proximate cause must be submitted to the jury. I f  they should find 
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that death of the plaintiff's intestate was an unavoidable accident, which 
a prudent chauffeur, authorized by law to run a machine, could not by 
the exercise of reasonable care have avoided, then the defendants were 
not liable; but if they should find from all the evidence that the proxi- 
mate cause of the intestate's death was the fast driving and lack of atten- 
tion and due care upon the part of the 13-year-old boy, d r i ~ ~ i n g  the 
machine in  violation of law, then he mould be liable. 

We come now to consider the liability of the defendant J. W. Stewart, 
the father of James. 
d parent is not ordinarily liable for the torts of his minor son done 

without his knowledge and consent. We, therefore, held in  LinvilZe v. 
Sisserz, 162 K. C., 96, that the parent was not liable in  that case, because 
ail the evidence showed that his son took the machine out of the garage 
without the father's consent, but against his express instructions. I n  that 
case, however, this Court said: " T e  would not be understood, 
howerer, as holding that the father mould not be liable if he (206) 
should place his automobile in charge of a child of tender years 
any more than if he IT-ould intrust an unruly horse to him. But in such 
case the liability arises from the father's negligence, and not from the 
imputed negligence of the child. This is too well settled to need dis- 
cussion." 

There is evidence in this case which tends to prore that the defendant 
J. W. Stewart, father of James. habitually permitted his son to operate 
his automobiles since the latter was 10 years of age; that the father had 
ridden with the son repeatedly and permitted him to carry other mem- 
bers of the fanlily out in  the machine. I t  is true that on this occasion 
he sent a colored chauffeur with the machine to execute a certain com- 
mission, and that the son got in the machine en route and the chauffeur 
turned over the operation of it to him. 

The chauffeur had a right to assume that the father appro~ed  of this; 
it was the latter's habit to allow his son to run his machine in  direct 
violation of the statute of the State, which has been in force since 1 
April, 1913. This was negligence upon the part of the father, and 
from these facts the jury may well infer that on the occasion when the 
plaintiff's intestate was killed the son was driving the machine with 
ihe consent of the father. 

9 somewhat similar case has been decided in South Carolina. where 
i t  is held that a person who provided an automobile for the pleasure of 
his family, which his son was authorized by him to operate, such person 
is held liable for his son's negligence when driving the car for the 
pleasure of himself and his friends. Davis v .  Littlefield, 97 S. C., 171. 

I t  is generally held where a master unknomingIy retains incompetent 
servants in his employ and to do his bidding, he becomes liable for their 
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negligence. Haines T .  Parkersburg Ry. Co., 84 S. E., 923. Lpon the 
same principle, where a father permits his minor child to operate his 
automobile upon the highways and public streets in violation of the 
statute it is negligence upon the part of the father, and he becomes 
responsible for those injuries which are the result of such violation of 
law. 

New trial. 

WALKER, J., dissenting as to defendant J. W. Stewart: My opinion 
is that the case was properly submitted to the jury as to the father, 
J. W. Stewart, who is codefendant of his son. There is no evidence in 
the record that he authorized or permitted his son to drive the auto- 
mobile on this occasion, nor did he know that the son had usurped the 
chauffeur's place until after this unfortunate accident. The case of 
Davis v. Littlefield, 97 S. C., 171, has no application, as the facts of the 

two cases are materially unlike. Nor is this a case where the 
(207) master has knowingly or unknowingly retained an incompetent 

servant in his employ to do his bidding, because the defendant 
J. W. Stewart had not authorized his son to drive the automobile, but, 
on the contrary, had placed another person, who was an adult, in charge 
of it, with directions as to what should be done with it. The fact that the 
fabher had permitted the son to drive the car on other occasions, even 
several times, did not deprive him of the right to change this course of 
action and employ another driver. The question is not whether this 
employee supposed that the father would approve, if he deserted his 
post and transferred the control of the car to the son, but whether the 
father had actually authorized the son to drire the machine at the time, 
and of this there is no legal evidence. I take a very different view of 
Linville v. ATissenj, 162 N. C., 95, from that stated in the Court's opinion. 
I t  was there held, upon the authority of many cases reviewed by the 
Chief Justice, that an automobile is not per se a dangerous machine, and 
that negligence in  its use or management must be shown before liability 
for an injury will attach. "It is well known," says the Court, "that 
they are being devoted to and used for the purposes of traffic, and as 
conveyances for the pleasure and convenience of all classes of persons, 
and without menace to the safety of those using them or to others upon 
the same highway, when they are operated with reasonable care. The 
defendant cannot, therefore, be held liable upon the ground that the 
automobile is a dangerous contrivance. Stefen T. McXaughton, (Wis.) 
26 L. R. A., 382, which further states that this principle has been 
adopted in  Slater v. Thresher Co., 97 Minn., 305; XcInfyre 2%. Omer, 
(Ind.), 4 L. R. A. (X. S.), 1130 ; Lculis v. Amarous, 3 Ga. App., 50; 
Jones v. Hoge, (Wash.) 14 L. R. A. (N. S.), 216; Cunningham v. 
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Castle, 111 N. Y. Sup., 1057. There are many other cases to the same 
effect, among them, Vincent v. Crandall, 115 N. Y .  Sup., 600; Baaforth 
v. Fisher, 75 N.  H., 3 ;  Freibaurn v. Brady, 143 App. Div. (W. Y.), 220." 
And again: "A parent is not liable for the torts of his minor son. The 
relationship does not alone make a father answerable for the wrongful 
acts of his minor child. There must be something besides relationship 
to connect him with such acts before he becomes liable. I t  must be 
shown that he has approved such acts or that the child was his servant 
or agent. Johnson v. Glidden, 74 Am. St., 795, which cites a large 
number of cases. This is quoted and appro~ed  in  Brittingham v. 
Xtndiem, 151 K. C., 300, this Court adding: 'Wherever the principles of 
the common law prevail, this is a well established doctrine.' I t  is there 
said that where the son is acting of his own will and for his own pur- 
poses, and not as his father's agent pro hac vice, the latter is not liable 
for his son's acts, even if negligent, and he cites for this, Way v. 
Powers, 57 Vt., 135, where it appeared that a son who was living (208) 
as a hired man on his father's farm took his horse without his 
permission, though he would have given permission if asked, and drove 
to the railroad station for one of his friends. H e  there tied the horse, 
which broke loose and ran into the plaintiff's team and injured him. I t  
was held that though the son was negligent, the father was not liable. The 
case of Reynolds v. Buck, 127 Iowa, 60, was also cited with approval, 
where i t  was said that 'the owner of an automobile is not liable from 
injury resulting from the negligent operation of the machine by a son, 
without the father's knowledge and consent, and not at  the time in  his 
employ or about his business.'" But the case of Doran v. Thornsen, 
76 N.  J .  L., 754, which is also approved and greatly relied on in Lin- 
ville v. Nissen, is exactly in  point. I will state in the language of this 
Court what i t  decided: "Where a father was in possession of an auto- 
mobile which he kept upon his premises, and his daughter, about 19 
years of age, was accustomed to drive it, and did so whenever she felt 
like it, asking permission to use it, when the father was at home, but 
when not at  home taking i t  sometimes without permission, it was held 
that when she used the machine for her own pleasure, and negligently 
injured a person on the highway, there was no proof sufficient to con- 
stitute her the servant or agent of the master, and that her father was 
not responsible. This case is thoroughly discussed and cites numerous 
authorities which sustain the proposition that 'the doctrine of re~pmdeat 
superior applies only when the relation of master and servant is shown 
to exist between the wrongdoer and the person sought to be charged for 
the result of wrong, at  the time and in respect to the very transaction 
out of which the injury arose.' I t  also cites numerous authorities to 
the other well settled principle that 'the mere fact of the relation of 
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parent and child does not make the child the serrant  of the defendant' 
i n  actions for tort." 

I t  seems to me that Linuille c. Sissen strongly sustains the view I 
take of this case. I t  results that the son was not tlie serrant of the 
father at  the time of this accident. and the latter. therefore. is not 
responsible for acts so as to be affected by the prorision of the statute 
as to certain minors driving automobiles, nor by the principle last 
quoted by the Court i n  its opinion in this case, from Linville c. Xssen, 
i n  regard to the father's liability for negligence in  placing a dangerous 
machine or implement in the hands of his child of tender years, which 
causes injury to another. 

But there may be some eridence in this case of negligence, not original, 
but imputable to the father, which if it proximately caused the injury 

mould be actionable. The car was in the custody and charge of the 
(209) chauffeur who had been employed by the father, and, therefore, 

was his servant. I t  is the duty of an  agent to obey his principal 
and to be loyal and faithful to his interests, and there is another equally 
binding duty to exercise care, skill, and diligence in  performing the task 
assigned to him. I f  he fails in this S-espect while acting within the scope 
of his en~ployment, and thereby injures another, the master becomes 
liable for his act to the one who is damaged. 31 Cyc., 1582 e f  seq. So in 
this case, if the servant in charge of the car relinquished his control of 
i t  to the owner's son, who was young and inexperienced, and by reason 
thereof the son carelessly and negligently ran  over the child and caused 
its death, the father mould be liable, prorided the chauffeur lvas at the 
time acting within the scope of his authority. But it appears that the 
court substantially submitted this feature of the case to the jury, telling 
them that  there was evidence of negligence. There was evidence that 
tlie son mas an experienced chauffeur, and as in the  vie^^ herein taken 
the statute as to minors does not apply, it is more than likely that the 
jury concluded that there was no negligence i11 turning over the control 
of the car to the son, who was an expert chauffeur, or that if there was, 
i t  was not the proximate cause of the injury, and that the lamentable 
death of the child was the result of an unavoidable accident. My con- 
clusion is that the judgment as to J. IT. Stewart should be affirmed, as 
there was no reversible error as to him committed at the trial. 

Cited: Tyree I ? .  Tudor, 181 N.C. 217 ( l c ,  2c, 4c) ; Duncan v. Overton, 
182 N.C. 81 (4c) ; Siulfr v. Thomas, 182 N.C. 473 ( l c )  ; Tyree v. Tudor, 
183 K.C. 346 (412) ; Roberfson T .  dld~idge, 188 N.C. 296 (4c) ; Wallace 
2j. Xyuires, 186 N.C. 342 (4c) ; C?rn?iam v. Clzadofte, 186 S.C.  666 (3c) ; 
Hinnant 2j. Power- Co., 187 N.C. 293 (3c) ; SVillinms I > .  R. R., 187 N.C. 
352 (c) ; Allen v. Garibaldi, 187 X.C. 799 (4c) ; Watfs  v. Lefler, 190 
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N.C. 724 (412) ; DeLaney v. Henderson-Gilmer Co., 192 N.C. 651 (Ic, 
2c) ; Lowe v. Taylor ,  196 N.C. 277 (3c) ; Dickey v. R. R., 196 N.C. 728 
(Ic)  ; Grier v. Woodside, 200 N.C. 761 (4c) ;  H i m a n t  v. R. R., 202 
N.C. 493 (3c) ; EZler v. Dent,  203 N.C. 439, 440 (lc,  3c, 4c) ; 8. v. Cope, 
204 N.C. 30 ( Ic )  ; J a m e s  2;. Coach Co., 207 N.C. 746 ( lc ,  2c) ; Hollccnd 
v. Strader,  216 K.C. 438 ( lc ,  2c) ; M u r m y  1.. R. R., 218 N.C. 414 (3j) ; 
Bowen v. Hewhorn ,  218 N.C. 426 (4c) ; Ni l ler  v. R. R., 220 N.C. 569 
(3c) ; Conley v. Pearce-Young-Angel Co., 224 N.C. 214 (3c) ; Hoke v. 
G e y h o u n d  Corp., 226 N.C. 699 (lc, 2c, 3c). 

J. H. DAYIS v. KORFOLK SOUTHERK RAILROAD COMPANY. 

(Filed 11 October, 1916.) 

1. Carriers of Goods-Contracts of Shipment-Bills of Lading-Evidence. 
While a bill of lading is the usual eridence of a contract of shipment 

between a consignor of goods and a common carrier by rail, and the 
carrier is usually required to issue one on demand, it  is not essential to 
such contract that  a bill of lading therefor shonld have been issued by 
the carrier. 

2. Same-Interstate Commerce Acts-Amendment. 
The act of Congress amending section 20, Iilterstate Commerce Act, 

34 U. S. Statutes, ch. 3391, sec. 7, requiring the issuance of a bill of lading 
by the carrier to the consignor of a shipment, is not inhibitive in its terms 
or purpose; and the statute, being enacted chiefly for the purpose of im- 
posing on the initial carrier responsibility for the entire carriage of an 
interstate shipment, does not reliere the carrier from liability under a 
contract of shipment entered into without it. 

CIVIL ACTION tried on appeal from court of justice of peace, (210) 
before Devin, J., and a jury, at June Term, 1916, of CARTERET. 

The action was to recover the value of two bales of cotton destroyed 
by fire on the platform or in the warehouse of defendant company at 
New Bern, N. C., in  October, 1910. 

Defendant denied having received the cotton for shipment; claimed 
it  was only with defendant as u-arehouaeman, as bailee, for plaintiff's 
accommodation, and, if so, there was no evidence of default on part of 
defendant. On issues submitted there was verdict for plaintiff, judg- 
ment on verdict, and defendant excepted and appealed. 

W .  R. W h e a f l e y  and d b ~ r n e f h y  d Dacis fur  plcrintif. 
J .  F. Duncan,  X o o r e  & D u n n ,  and C. M. Bain  f o r  defendant. 
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HOKE, J. On the trial the question of liability between these parties 
was made to depend upon whether the cotton had been received and 
held by defendant company under a contract of shipment or whether it 
had been left on defendant's platform with a view of being shipped at a 
later date. Under the charge of his Honor, the issue was submitted to 
the jury as a question of fact. They have accepted plaintiff's version 
of the transaction, and we find no reason for disturbing the result. 

The evidence of plaintiff tended to show that the cotton had been left 
on defendant's platform and was received and held by defendant under 
a contract of shipment, but the witness stated that no bill of lading had 
been issued by the company at the time; that the company's agent gave 
the witness who acted for plaintiff in the matter two tags with plaintiff's 
name on them, with instructions to put same on the bales, and it was 
chiefly urged for error that since the Carmack Amendment and rules of 
Interstate Commerce Commission applicable there could be no valid 
contract by a common carrier for interstate shipment without the issu- 
ance of a written bill of lading; but the position is without merit. 

While a bill of lading is the usual evidence of a contract of shipment 
with a common carrier by rail, and suoh carrier is usually required to 
issue one on demand, it has never been considered an essential of such a 
contract. Berry v. R. R., 122 N. C., 1002; 1 Hutchison on Carriers 
(3 Ed.), sec. 152; 6 Cyc., pp. 416-417. 

I n  Hutchison it is said: ('No receipt or bill of lading or writing of 
any kind is required to subject the common carrier to the duties and re- 
sponsibilities of an insurer of goods. As soon as they are delivered to 
him for present carriage, and nothing necessary to their being forwarded 
remains to be done by the owner, the la\{- imposes upon him all the risks 

of their safe custody as well as the duty to carry as directed," etc. 
(211) And, in 6he citation to Cyc., supra, p. 417: "An instrument is- 

sued by the carrier to the consignor, consisting of a receipt for 
the goods and an agreement to carry them from the place of shipment to 
the place of destination, is a bill of lading. Of course, it is not essential 
that a bill of lading be issued, for, in the absence of any such instrument, 
the rights of the shipper and the duties of the carrier are to be determined 
by the common law." The act of Congress amending section 20, Inter- 
state Commerce Act, approved 29 June, 1906, and appearing in 34 U. S. 
Statutes, ch. 3591, see. 7, was enacted chiefly for the purpose of impos- 
ing on the initial carrier responsibility for the entire carriage of an 
interstate shipment, and while it requires the issuance of a bill of lading 
in  evidence of such contract and responsibility, there is nothing inhib- 
itive in its terms or purpose. The requirement for a bill of lading is 
imposed primarily for the benefit of the shipper, and, in our opinion, 
it does not and was not intended to relieve the carrier from liability who 
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m a y  have  entered into a contract of shipment  without  it. A position not 
dissimilar h a s  been approved and  applied wi th  u s  i n  several cases against 
insurance companies where a policy issued i n  violation of some require- 
ment, established f o r  t h e  protection of t h e  policyholder only, was held 
a binding obligation on  the  company, and  recovery thereon was sus- 
tained. Morgan, z'. Fraternal Awn., 170 N.  C., pp. 75 and  8 0 ;  Robinson 
v. ..bye Im. Co., 163  N. C., 415. 

W e  find n o  e r ror  i n  t h e  record, a n d  the  judgment  f o r  plaintiff i s  
affirmed. 

No error. 

Cited: Bryan v. R .  R., 1 7 4  N.C. 182 ( I )  ; HcRary v. R. R., 174  N,C. 
564 (1);  Aman v. R. R., 179  N.C. 313 ( I ) ;  Howell v. R. R., 186 N.C. 
240, 241  (c )  ; Newrnan, v. R. R., 188 N.C. 345 (c ) .  

RAWLS &- TINGLE r. KORFOLK SOUTHERN RAILROAD. 

(Filed 11 October, 1916. ) 

1. Justice's Court-Appeal-Irregularities-Waiver-Conduct of Appellee. 
While a n  appellant from a justice's judgment must see that  his appeal 

is docketed in the Superior Court within the statutory time, his failure 
to have done so is a n  irregularity which the conduct of the appellee may 
waive; a s  when the appellant fails to pay the clerk for docketing the case 
until after the expiration of the time, the case remains on the docket 
for a year and a half, has several times been set for trial, both parties 
have taken the deposition of a witness, and then the appellee moves to 
dismiss for a failure of the appellant to have paid the clerk's fee in time. 

2. Appeal a n d  Error-Instructions-Objections a n d  Exceptions. 
Exceptions to the charge of the court must be duly noted of record, or 

they will not be considered in the Supreme Court on appeal. 

3. AppeaI and  Error--Unanswered Questions-Objections and Exceptions. 
Where the refusal of the trial judge to permit a witness to answer a 

question is excepted to, the record must indicate what the answer of the 
witness would have been, or it will not be considered in the Supreme 
Court on appeal. 

CIVIL ACTIOK tr ied before W h e d h e e ,  J., a t  M a y  Term, of (212) 
PAMLICO. 

T h i s  i s  a n  action t o  recorer damages f o r  t h e  loss of 125  crates of 
cabbage, t r ied i n  the  Superior  Court  on  appeal  by defendant f r o m  a 
judgment  of a justice of the  peace. 
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When the case was called for trial at X a y  Term, 1916, the plaintiff 
moved to dismiss the appeal because it was not docketed at the next 
term after the trial before the justice. The motion mas denied, and the 
plaintiff excepted. 

The court found the following facts in reference to the appeal: 
That the case was tried 18 August, 1914, before I. W. Miller, J. P., 

judgment rendered in fa\-or of plaintiff; defendant in open court gave 
notice of appeal and paid the justice for making his return, and also 
50 cents to cover cost of docketing same in the Superior Court. Before 
the next term of court the justice mailed the return in this case to the 
then clerk of the court, but did not transmit to him the fee of 50 cents 
for docketing same; the clerk held same until 5 December, 1914; it was 
then after the next term of court, ~ r h e n  counsel for defendant, learning 
of the reason why the clerk did not docket same, paid him the 50 cents on 
5 December, 1914, and had same placed on the docket for trial; that 
this case has been set for trial several times; this is the first time this 
motion was made. 

I t  also appears from the record that both plaintiff and defendant took 
the depositions of nonresident witnesses preparatory to the trial. 

There are other exceptions which d l  be referred to in the opinion. 
There was a verdict and judgment in favor of the plaintiff, but for 

less than the amount claimed by him, and he appealed. 

2. 8. Rawls for plaint i f .  
Xoore d2 Dunn for defendant. 

ALLEN, J. The authorities fully sustain the position of the plaintiff 
that i t  is the duty of one who appeals from a judgment of a justice of 
the peace to see that his appeal is docketed a t  the next term of the 
Superior Court (Abel v. Power Cn., 159 N. C., 348) ; but as was said in 
Love v. Hufines, 151 N. C., 380: "It does not follow that the appellee, 
by whom the judgment before the justice was obtained, could not ~5-aive 
his right to object to any irregularities in the procedure by which the 

case was carried into the Superior Court, by his own laches or by 
(213) such conduct as would be tantamount to an adnlission on his part 

that the irregularities had worked no harm to him, and therefore 
he was willing to accept the jurisdiction of the higher court, as derived 
from the lower court, and try the case in the former court upon its merits. 
This is not a case wherein there is any inherent lack of jurisdiction, in 
the magistrate or the Superior Court, of the cause of action or the per- 
son. . . . I f  they intended to take advantage of any techincal delay 
of the defendant in carrying his case to the higher court, it was simple 
justice, and even fairness, that they should have said so before they 
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entered upon the trial of the case, having accepted a jury in the Superior 
Court, and thereby expressed their willingness in  the most emphatic 
way tha t  the case should be heard in that court upon its real and legal 
merits. Litigants may maire their rights, and even their constitutional 
rights." 

The evidence of wairer is clear. The anr~eal  was on the docket of the . L 
Superior Court one and a half years with no notice from the plaintiff 
that  he  intended to take advantage of any irregularity in the appeal; i t  
mas set for  trial s e ~ e r a l  times and the narties incurred the exnense 
of taking depositions preparatory to a hearing on the merits. 

We have examined the charge, and find nothing of which the plain- 
tiff can  justly complain; but if i t  were otherwise me could not consider 
the error, because there is no exception to the charge in the case on 
appeal. 

As  mas pointed out i n  m'odey v.  Logging Co., 157 S. C., 499, "The 
preparation of the assignment of error is the xo rk  of the attorney for 
the appellant, and is  not a part  of the case on appeal, and its office is 
t o  group the exceptions noted in  the case on appeal; and if there is an  
assignment of error not  supported by a n  exception, i t  will be disre- 
garded." 

The exception to the refusal of the court to permit a witness to answer 
a question as to market value is also without merit, as the record does 
not  indicate what the answer of the mitness would have been. 

N o  error. 

Cited: 8. 71. Daz'is, 174 N.C. $27 (3c) : Bank c. Wysong & Miles Co., 
177 N.C. 291 (3c) ; Howell c. R. R., 186 N.C. 241 (2c) ; Dixon 1;. Os- 
borne, 201 N.C. 492 ( 2 c ) ;  Winborne z>. Lloyd, 209 N.C. 4%' (2c) ; 
17nncey u. Hig7zzuay Corn., 221 N.C. 188 (2c). 

HENRY HOLUES AKD WIFE T. F. L. CARR ET ALS. 

(Filed 11 October, 1916.) 

1. Limitation of Actions-Adverse Possession-Coverture-Statutes. 
hdrerse possession of lands against a married woman before 13 Febru- 

ary, 1899, shall not be counted, Revisal, see. 363; and in order to claim 
title against her by twenty years adrerse possession it is necessary to 
show that the statute had commenced to run before her corerture. 

2. Same-Trials-Evidence-Questions for Jury. 
Where the plaintiff pleads covertnre in an action to recover lands against 

the defendant's claim of title under twenty years continuous adverse 
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possession of himself and predecessors, and there is evidence tending to 
show that such possession commenced against a predecessor in the plain- 
tiff's chain of paper title, the question of the defendant's title by sufficient 
adverse possession is one for the jury; for if the statute is once put in 
motion the supervening disability of coverture will not stop it. 

3. Same-Sufficient Possession. 
In  this action to recover lands it appears that two-thirds thereof was 

woodland; and in behalf of the defendant, claiming title by twenty years 
adverse possession, that he had built a house on the cleared land, had 
cultivated it, made tobacco beds thereon, and had cut wood and used straw 
from the woodlands. Held,  sufficient on the question of defendant's title 
by adverse possession to be submitted to the jury. Locklear v .  Savage, 
159 N. C., 237, cited and applied. 

4. Appeal and Error-Harmless Error-Evidence-Declarations. 
Where declarations as to the diriding line between lands in dispute in 

the action are admitted, orer objection, the error, if any, committed by 
the trial court in this respect becomes harmless when the same witness 
is permitted to testify that he knew the line, and it 11-as the same as the 
one pointed out to him. 

(214) CIVIL SCTIOii' tried before D e c i n ,  J., a t  June  Term, 1916, of 
GEEENE. 

This is  a processioning proceeding to establish a line between the 
plaintiffs and the defendants, both parties claiming title to the land in  
controversy. 

The evidence tends to prove that  the plaintiff, Sarah Holmes, has a 
paper title covering the land, and while defendants claim to be pur- 
chasers, and tha t  a deed under which they claim has been lost or de- 
stroyed, they have to rely upon an adrerse possession for twenty years 
without color. 

The  plaintiffs contend that  the possession relied on by the defendants 
was not adverse to the plaintiff Sarah  Holmes, because of her coverture, 
and also that  the evidence itself was not sufficient to establish a n  ad- 
verse possession. 

There was a verdict and judgment for the defendants, and the plain- 
tiffs appealed. 

Charles  L. B b e r n e f h y  for ~ l a i n t i f f s .  
J .  Pad Frizzelle for defendants .  

ALLEK, J. The plaintiff Sarah Holmes, who claims the land i n  con- 
troversy under the will of Richard Jones, intermarried with the plaintiff 

Henry  Holmes, i n  October, 1872, and has been under coverture 
(215) since tha t  time, and i t  follows, as twenty years have not elapsed 

since the act of 1899 (Revisal, sec. 363)) which removes the dis- 
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ability of coverture, but prorides that in determining the defense of 
adverse possession against a married woman no possession prior to 13 
February, 1899, shall be counted, that the claim of the defendants of title 
by adrerse possession of twenty years cannot be maintained unless the 
defendants can show that the adrerse possession began prior to the 
marriage of the plaintiff. 

I f ,  however, there is evidence of adverse possession begun prior to 
that time, and the statute was once put in motion, the supervening dis- 
ability of coverture did not stop it. Seawell v. Bunch, 51 X. c., 195; 
Chancey v. Powell, 103 N. C., 159; Dobbins v. Dobbins, 141 N. C., 219. 

Sidney Shepherd, a witness for the defendants, testified: ('I know 
when Richard Jones died; at  that time Mr. Ephraim Shepherd was in 
possession of this land in dispute. He and Mr. Shepherd had changed 
that piece of land down by the tobacco yard, and Ephraim Shepherd was 
in possession, and when he went in possession Uncle Dick Jones was in  
possession of the piece on the otherwise, and he was in  possession of it 
at the time of his death. The piece of land I am talking about is not 
only the piece Ephraim was living on; I am talking about all of it. 
After I married he carried me around the land. I knew about this land 
before I was married-from the road. I only lived a few miles from it. 
At the time I was married Eph. Shepherd was in possession of the land, 
and a t  the time Richard Jones died." 

This evidence, if true-and i t  was for the jury and is not for us to 
pass on its credibility-establishes a possession under a claim of right 
against Richard Jones, under whom the plaintiff claims, and who died 
in 1872 prior to the time the title of the plaintiff accrued, and is suffi- 
cient to put the statute of limitations in operation. 

The defendants also introduced evidence tending to prove that 
Ephraim Shepherd remained in possession of the land until he sold it 
to the ancestor of the defendants; that he remained in possession until 
his death, and that the defendants, who are his heirs, have been in posses- 
sion since that time. I t  is true that about two-thirds of the land in  
dispute-5 acres-is woodland, but the witnesses testify to possession of 
the whole, and, in  addition to testifying to cultivating the cleared land 
and building a house on it, that tobacco beds were made on the land in 
controversy, and that the defendants and those under whom they claim 
cut wood and used straw from the woodland. 

This evidence of adverse possession for the necessary statutory period 
is much more satisfactory than was held sufficient to be submitted to the 
jury in Locklear v. Savage, 159 N. C., 237, and falls within the 
rule there Iaid down, as follows: "It consists in actual posses- (216) 
sion, with an intent to hold solely for the possessor to the ex- 
clusion of others, and is denoted by the exercise of acts of dominion over 
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the land, in making the ordinary use and taking the ordinary profits of 
which it is susceptible in  its present state, such acts to be so repeated as 
to show that they are done in the character of owner, in opposition to 
right or claim of any other person, and not merely as an occasional tres- 
passer. I t  must be decided and notorious as the nature of the land mill 
permit, affording unequ<iocal indication to all persons that he is exer- 
cising thereon the dominion of owner." 

There was, therefore, no error in leaving the question of adverse 
possession to the jury, which was done in a charge free from objection. 

The other exception upon which the plaintiff chiefly relies is that a 
witness was permitted to testify that Henry Holmes, husband of the 
feme plaintiff, acknowledged that the line claimed by the defendants was 
the true line; but the admission of this declaration, if erroneous, was 
harmless, because the same witness testified without objection: "I know 
where the present line is, as contended for by Mr. Carr;  that line was 
pointed out to me by Henry Holmes as the true line between him and 
Carr." 

We have carefully considered the exceptions raised, and find 
S o  error. 

Cited: Alexander v. Cedar Works,  177 X.C. 146 (3c) ; Clendenin v.. 
Clendenin, 181 X.C. 471 (Ic, 2c) ; Cuskey V. TVtiesf, 210 N.C. 243 (2c). 

Z. V. RAWLS v. OTTO HENRIES AND XARP REEL. 

(Filed 11 October, 1916.) 

1. Judicial Sales-Infants-Parties-Decrees - Record - Irregularities- 
Evidence-Innocent Purchasers. 

Where the testator has died in 1878, leaving a remainder in an estate 
to plaintiff's grantor. with life estate to the widow, who has since died, 
in 1914, the deed undw which the plaintid claims being esecuted in 1913, 
and it  appears that proceedings were had by the executor of the testator 
in 1878 to sell the lands to pay his debts, the entries of record shov-ing issu- 
ance and service of satnmons, order and report of sale, and final decree in 
1878: that plaintifi"~ grantee was then a nlinor about 18 years of age, with 
evidence tending to show that he had filed answer by his general guardian, 
or guardian ad l i tenz, which disappeared from the court and could not be 
found after due and diligent search : Gernble, the proceedings for the sale 
of the lands were in all respects regular, and Held, the courts will not 
disturb them as against the grantee of an innocent purchaser for value 
holding under a deed executed in 1879, without qnestion of title. 
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2. Judicial Sales-Infants-Parties-Sun~mons-Seiavice-I~~egularities- 
3fotions in Cause. 

Where an infant party to an action has not been personally served with 
summons, and it is shown that his general guardian or guardian ad litem 
appeared and filed an answer for him: H e l d ,  the failure to serve the 
minor personally n-as only an irregularity. to be corrected, if a t  all, by 
motion in the cause, and then only upon a show of merits and where the 
complaining party has proceeded with proper diligence. 

CIVIL ACTION tried before W h e d b e e ,  J., a t  May Term, 1916, of (217) 
P a m r ~ ~ c o ,  a jury tr ial  har ing  been formally waived. 

On the facts as found by the court there was judgment for defend- 
ants, and plaintiff excepted and appealed. 

Moore & D u n n ,  D. L. W a r d ,  and A. D.  W a r d  for plaintif f .  
C.  L. d b e r n e t k y  for defendant .  

HOKE, J. The land Tvas owned by Thomas Holton, who died on o r  
before 1878, leaving a last will and testament i n  which he devised the 
land to his wife for life, remainder to A. D. Holton, his nephew. The 
widow died in  1914. The plaintiff claimed the land under a deed from 
A. D. Holton, derisee, executed in 1913. Defendants claimed as heirs 
a t  law of L. D. Henries, who held same under a deed from Josephus 
Linton and wife, Josephine, dated in  June,  1879, and offered eridence 
tending to show that  defendants and those under whom they claimed had 
since been in  possession, asserting ownership under said deed. 

It appeared that  Josephus Lintoil held under a deed from Charles H. 
Fowler, bearing date i n  February, 1879. Fowler had bought a t  a 
judicial sale, in which the land was sold under a decree of Superior 
Court of Pamlico County, before clerk and on petition duly filed by 
Josephus Linton, executor of Thomas Holton, and Emeline and A. D. 
Holton, his heirs at lam, to make assets to pay the debt of said Thomas 
Holton, and in  which the special proceedings docket showed elltries as 
follows : 

"Summons issued 4 April, 1878. 
Summons served 15 April, 1878. 
Order of sale 20 April, 1878. 
Report of sale 18  July,  1878. 
F inal  decree approred 19 November, 1878." 
And these proceedings approved by the judge of the Superior Court 

in term. 
The  sunlmons in the cause showed return as follows: "Received 1 2  

dp r i l ,  1878. Served 15 April, 1878." 
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There were also facts in evidence tending to show that an answer for 
the said A. D. Holton, then 17 or 18 years of age, m s  duly filed 

(218) by one Hooker, as guardian ad litem for said A. D. Holton, or 
by W. D. Hooker, his general guardian; that same had disap- 

peared from the court proceedings and could not be found after due and 
diligent search. I t  was further shown that W. R. Hooker had qualified 
as general guardian of A. D. Hooker, and, on a settlement, had paid 
him a small amount of money, a residue from proceeds of land sale. 

On part of plaintiff there was evidence tending to show that defend- 
ant's actual occupation of the land had not been more than five or six 
years, and, further, that the summons had not been personally served 
on A. D. Holton, the minor. 

Upon these, the facts chiefly relevant, his Honor was clearly right in 
his judgment that plaintiff was not entitled to recover. 

The facts in evidence strongly tend to show that the proceedings were 
in all respects regular and that defendant's title has never been open to 
question; but were it otherwise, and by reason of the fact that summons 
was not personally served on the minor, our authorities are very uni- 
formly to the effect that the interest of the minor having been presented 
and an answer having been filed by his general guardian or guardian 
ad litem, the failure to serve on the minor personally was only an 
irregularity, to be corrected, if at all, by motion i n  the cause. Harris v. 
Bennett, 160 S. C., 339 ; Glisson v. Glisson, 153 N. C., 185 ; Rackley v. 
Roberts, 147 N .  C., 201; Carraway v. Lassater, 139 N. C., 145; Carter 
v. Rountree, 109 K. C., 29; Matfhews v. Joyce, 85 N. C., 288. And 
these authorities are to the effect that, eveu when properly applied for, 
an  irregular judgment is  not to be set aside as a conclusion of law be- 
cause of the irregularity, but only on a show of merits and when the 
complaining party has proceeded with proper diligence. 

Speaking to the question, in  Bedon v. Dunn, 137 N. C., pp. 559-62, 
the Court said: "The authorities are all to the effect that an  irregular 
judgment may be set aside at  a subsequent time independent of section 
274 of The Code, citing Wolfe v. Dacis, 74 N.  C., 597. This is not done 
as a matter of absolute right in the party litigant, but rests in the sound 
legal discretion of the court. I t  is always required that the complaining 
party should show that some substantial right has been prejudiced, and - " 

he must proceed with proper diligence and in  a reasonable time." And 
on the facts of this record, no court would disturb this proceeding to the 
prejudice of an innocent purchaser who has now held the land under 
his deed since June, 1879, and without question as to title so far  as ap- 
pears. Harris v. Bennett, supra; Glissor~ v. Glissorz, supra. 

There is no error, and the judgment of his Honor is 
Affirmed. 
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Cited: Gough v. Bell, 180 N.C. 271 (2e) ; CTroces v. Ware, 182 N.C. 
556 (212) ; Hill v. Hotel Co., 188 N.C. 590 (2c) ; Duffer v. Brunson, 188 
N.C. 791 (2c) ; Welch v. Welch, 194 N.C. 637 (2c) ; Baker v. Corey, 195 
N.C. 302 (2c) ; Hines v. Williams, 198 X.C. 423 (2c) ; Wellons v. Lassi- 
ter, 200 S.C. 478 (2c) ; Simms v. Sampson, 221 N.C. 389 (2c). 

L. H. BRhDSHA4W v. HILTOS LUMBER COXPANY. 

(Filed 11 October, 1916.) 

1. Reference-Exceptions-Trial by Jury-Waiver. 
Where the court of its own motion orders a reference of a cause, to 

which a party excepts a t  the time, and also excepts to the referee's report, 
and tenders issues of fact upon which he demands a trial by jury, nothing 
else appearing, he has preserved his right to a jury trial, and cannot be 
held to have waived it. 

2. Reference-Courts-Trials-Statement of R e f e r e e E v i d e n c e .  
I t  is not error for the court to refuse to permit a party to a reference to 

introduce a written statement of the referee attached to the testimony 
of a witness, though i t  would be competent to introduce the referee as  
a witness to prore the statement, thus affording the opposing party the 
opportunity to cross-examine him. 

3. Same-Witness-Record-Report. 
I t  is incompetent for a party to a compulsory reference to prove by 

the referee what he had proposed to pro17e by a witness, for the evidence 
is transcribed and is a par t  of the report of the case heard before him. 

4. Reference-Courts-Trial by Jury-Report-Conclusions-Evidence. 
The findings of fact of the referee and his conclusions of law are  not 

a part of the evidence which the jury may consider in passing upon the 
issues submitted to them, and are properly disallowed for such purpose. 

5. Instructions-Timber Deeds - Measurements of Timber - Appeal and 
Error-Harmless Error. 

Where the plaintiff had conveyed to the defendant timber on certain 
lands that measured 12 inches and up in diameter a t  the time of the con- 
veyance, a charge of the court, in a n  action for damages for cutting smaller 
trees than conveyed, that  the measurement of the trees could be made a t  
any height from the ground, cannot be considered as  prejudicial to the 
defendant, if erroneous. Bemble, the trees should be measured 12 inches 
from the ground, or according to the prevailing custom. 

6. Timber Deeds-Measurements-Exceptions-Burden of Proof. 
Where in a n  action for damages brought against the grantee of a timber 

deed for cutting timber of smaller size than that  specified, the defendant 
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claiix that the trees thus cut came within an exception in the deed per- 
mitting it to be done for certain particular purposes, he having peculiar 
knowledge of the facts, has the burden of showing that they were cut and 
used for the purposes specified. 

THIS is a ciril action, tried at January Term, 1916, of DUPLIN, before 
Allen,  J., upon these issues : 

1. Did the defendant wrongfully and unlawfully cut and remove 
timber from the lands of the plaintiff, as alleged in the complaint? An- 

swer : "Yes." 
(220) 2. What damage, if any, is plaintiff entitled to recover of the 

defendant ? d n s ~  er : "$725." 
From the judgment rendered, defendant appealed. 

Xfevens d Beasley for plaintifl. 
E. K. B r y a n ,  H.  D. W i l l i a m s  for defendant .  

B ~ o w n ,  J. The plaintiff seeks to recoT7er damages for cutting pine 
timber on his lands of a size smaller than 12 inches in diameter. The 
plaintiff conveyed to defendant all the short-leaf pine timber on certain 
lands that measured 12 inches and up in diameter at date of conveyance, 
14 August, 1899. The cause was referred to a referee ex mero m o f u  by 
the court, over plaintiff's objection. 

The referee heard the cause and made his report and findings of fact 
and law. Within the time allowed by the court plaintiff filed exceptions 
to the report and demanded a jury trial upon the issues, which n7as 
granted. Defendant excepted, at the same time moving to confirm the 
report. 

1. The plaintiff preserved his right to a trial by jury by entering his 
exception of record at the time the order of reference was made. He  
did not waive such right, but maintained it intact by repeating at the 
end of his exceptions his demand and tendering ~ i ~ i t h  his exceptions the 
issues he proposed. This, we think, is in accord with the decisions. 
Driller Co. 2) .  W o r t h ,  117 S. C., 515; Ogden v. Land Co., 146 N.  C., 443. 

2. The contention that the court erred in not permitting the defend- 
ant to offer in evidence a certain statement of the referee attached to 
the written e~idence of the witnesses is untenable. I t  was no part of the 
eridence, was not under oath, and not subject to cross-examination. The 
defendant had the right to put the referee on the stand as a witness 
if he saw fit to do so. 

3. The further contention that the court erred in refusing to allow 
the defendant to put the referee on the witness stand and prove by him 
what the plaintiff proposed to prove on the trial before the referee is 
likewise untenable. Whatever the referee admitted as evidence was taken 
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down and reported to the court. What the defendant proposed to prore 
on such trial and vihich was excluded is no part of the evidence, and, 
therefore, it is incompetent to prove by the referee such proposal. 

4. The contention that the court erred in excluding from the jury the 
report of the referee, together with his findings of lam and fact, is equally 
untenable. While the statute, Revisal, see. 519, provides that the testi- 
mony of all the witnesses on both sides shall be reduced to writing by the 
referee and signed by the witnesses, and filed in the cause, it nowhere 
provides that the findings of the referee, himself, or any con- 
clusions of lam which he may a r r i ~ e  at, shall be submitted for the (221) 
consideration of the jury. They coilstitute no part of the e ~ i -  
dence, but are mere deductions from the eridence. I f  such contention 
could be maintained, the province of the jury would be inraded and their 
right to draw their own conclusions would he entrenched upon. 

5. The defendant excepts to the charge of the court as follows: "Now, 
as I have said before, 12 inches in diameter, I charge you, means 12 
inches at any part of the tree from the ground up. You would not be 
bound by the referee's conclusions, but you would be governed by the 
charge I give you. So I charge you that 12 inches in diameter means 
12 inches anywhere abore the ground." 

The finding of the referee is to the effect that inasmuch as the deed 
does not fix the place on the tree at which the diameter is to be taken, 
the customary place to take the measurement is 1 2  inches above the 
ground. We think that this ruling of the referee was substantially 
correct. As the circumstances under which the deed was made showed 
conc1usi~-ely that the timber was to be cut for market, or manufacture, 
therefore, the timber should be severed at the height from the ground 
where it is usual to cut such timber. The case was tried exclusively upon 
the testimony taken before the referee and reduced to writing, and no 
other evidence m7as offered. 

Therefore, we conclude that the referee's method of ascertaining the 
diameter was possibly followed by the jury. But whether it mas, or not, 
the defendant has no right to complain of the charge of the judge, be- 
cause the effect of such charge was to giae to the defendant every tree 
which measures 1 2  inches in diameter at any part of the tree, either at 
the ground or at the top, so that if a tree measured 12 inches at any 
part of it, that tree is coimeyed to the defendant ~ ~ i t h i n  the terms of the 
deed. 

6. The defendant contends that the court erred in refusing to give 
the defendant's fourth prayer for special instruction as follows: "The 
timber deed made by the plaintiff having given the right to the defend- 
ant to use and cut trees undersize in the building and constructing of 
roads and tramroads, and the plaintiff having failed to prove that the 

271 
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BRAD~HAW v. LUMBEB Co. 

trees so cut undersize were not used for such purposes, the plaintiff 
cannot recover, and the jury should answer the first issue 'No' and the 
second issue 'Nothing.' " 

The charge of the court in regard to the timber cut under 12  inches 
in pursuance of the terms of the deed is very clear, and follows the well 
established rules of evidence. I t  was conclusively within the knowledge 
of the defendant as to how much timber it cut for the purposes of 

construction, tramways, and repairs. The defendant claims the 
(222) right to cut this undersized timber for such purposes by virtue of 

an exception contained in the deed, and i t  was the defendant's 
duty to bring itself within the exception by showing that the undersized 
timber so cut was for the purposes therein provided for. I t  is an ele- 
mentary rule of evidence set forth by all the text-writers that where the 
subject-matter of a negative averment lies peculiarly within the knowl- 
edge of the other party the averment is taken as true, unless disproved 
by that party. Great Western R. R. Co. v. Bacon, 83 Amer. Decisions, 
199; King v. Turner, 5 Maule and S., 206; Greenleaf on Evidence, sec. 
79; U.  8. v. Demer and R. G. R. R. Co., 191 U. S., 91. 

Upon a review of the entire record, we find 
No error. 

Cited: Hawes v. Lumber Co., 172 N.C. 826 ( c ) ;  Harrell v. Lumber 
Qo., 172 N.C. 827 (c) ; Speas v. Bank, 188 N.C. 529 (6c) ; Hunt  v. Eure, 
189 W.C. 489 (6c) ; Booker v. Highlands, 198 N.C. 285 (4c) ; Cherry 
v. Andrews, 231 N.C. 266 (4c). 

S. L. BRADSHAW, ADMINISTRATOR, v. HILTON LUMBER COMPANY. 

(Filed 11 October, 1916.) 

Appeal and Error-Reference-Interest-Mndings-Verdict. 
Where upon trial by jury after reference of the cause, the jury has 

allowed interest on the amount of damages assessed for cutting timber 
under the size conreyed by the deed, and the referee had allowed the 
interest, upon his finding, which was not excepted to, a judgment in 
conformity with the verdict will not be disturbed on appeal. 

CIVIL ACTION tried at January Term, 1916, of DUPLIN, before Allen, 
J., upon these issues : 

1. Did the defendant wrongfully and unlawfully cut and remove the 
timber from the land of the plaintiff, as alleged? Answer: "Yes." 

272 
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2. What damage, if any, is plaintiff entitled to recover of the defend- 
a n t ?  Answer: "$500 and interest from time cut until present date." 

From the judgment rendered defendant appealed. 

S t e v e n s  & Beasley  for de fendan t .  
E. K. B r y a n  and H.  D. W i l l i a m s  for defendant .  

B~own-, J. This case involves the same matters as are presented in 
the case of L. H. Eradshaw v. H i l f o n  L u m b e r  C o m p a n y ,  ante ,  219, 
except that the deed fixes 1 foot above the ground as the point where the 
timber is to be measured. The only other assignment of error relates 
to the judgment giving interest from 1907. The jury allowed interest as 
a part of the damage from the time when the timber was cut, as appears 
in  their verdict. I t  is alleged in the complaint that the cutting 
was done from month to month during the year 1907 up to and (223) 
including the month of October. The cutting was denied by the 
defendant, but the referee found against the defendant and that the 
cutting was done in 1907. The defendant did not except to this finding 
of the referee and his Honor adopted the finding of the referee as to the 
date when the cutting was done. We see no error in  this. 

No error. 

(Filed 11 October, 1916.) 

1. Appeal and Error-Reference-Findiws of Fact. 
The findings of fact under a consent reference, and approved by the trial 

judge, are conclusive on appeal when there is evidence to support them. 

2. Appeal and Error-Assignments of Error-Rules of Court. 
-4ssignments of error must be clearly and intelligently stated so that 

the Court will not have to look at exceptions therein referred to in order 
that they may be understood; for otherwise they will not be considered 
on appeal. Thompson v. R. R.,  147 N. C., 412, cited and applied. 

3. Same-Objections and Exceptions-Judgments. 
Where a judgment, based upon findings of fact by a referee, and ap- 

proved by the court, is assigned for error on appeal, and the facts so found 
are conclusive, the assignment, so far as it relates to the facts, is scarcely 
more than formal, the judgment being a conclusion of law thereon. 

HOKE, J., dissenting. 

APPEAL by defendants from B o n d ,  J., at April Tern, 1916, of 
OmsL'ow. 

273 
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Rodolph  Duffy,  E. X .  Iioonce, and G. V .  Cowper for plaintiff. 
J .  F. W o o t e n  and Woodus  Kpllvm for defendanis.  

CLARK, C. J. This is an action to recover damages for breach of 
contract. ,4 counterclaim was filed by the defendants. By consent, the 
cause was referred to Frank Thompson, referee, who duly filed his re- 
port, to which the defendants filed ten exceptions to the findings of fact, 
but none of then1 on the ground that there was no eridence. and one ex- - 

ception to the conclusion of lam, which was to the amount of the 
(224) award in favor of the plaintiff, which was based upon the findings 

of fact. The court overruled all the exceptions and affirmed the 
judgment of the referee. The findings of fact are, therefore, conclusive, 
as the findings of a jury mould be. There was a nonsuit as to Atlantic 
Coast Line Railroad Company. 

On this appeal the defendant makes twelve assignments of error, all 
of which are in the following form: (1) "The court committed error 
in  overruling the first exception as set out under the first exception," and 
the following ele~-en exceptions are in the same form. These assign- 
ments are wholly insufficient. The matter was fully discussed by Hoke ,  
J., in T h o m p s o n  u. R. R.. 147 S. C.. 412, where the Court held that 
exactly the same method of assignment was insufficient because it "mould 
give no information whatever to the Court, for it would necessitate 
turning back to the record to see what the exception was. What the 
Court desires, and, indeed, the least that any appellate court requires, 
is that the exceptions which are bona jide presented to the Court for 
decision, as the points determinative of the appeal, shall be stated 
clearly and intelligibly by the assignment of errors, and not by refer- 
ring to the record, and therewith shall be set out so much of the evi- 
dence or the charge, or other matters or circumstance (as the case may 
be), as shall be necessary to present clearly the matter to be debated." 

This ruling has been followed impartially ever since, and has been 
reviewed and reaffirmed at this term in Rogers v. Jones, citing nlany of 
these cases. For this reason, and because, also, that all the other assign- 
ments are to findings of fact, the only valid assignment of error is the 
thirteenth, "That the court committed an error in  signing the judgment 
which was filed in this cause." This, however, is scarcely more than 
a formal assignment, since the findings of fact are conclusive, as they 
haae been approved by the judge, and there is evidence to sustain them. 
The judgment is a matter of law, and upon such findings of fact is 
correct. 

The plaintiff had taken in charge a sawmill and its equipment from 
the defendants Swain and wife, with an agreement to saw the timber of - 
the defendants into shingles of a certain size and description for the sum 
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of $2 per thousand, agreeing to keep the property in good order and re- 
turn i t  i n  the same condition, less the usual wear and tear ; said sum to be 
paid out of the returns from the sale of the shingles, which was to be 
made by the defendants. The plaintiff claimed that  he performed his 
par t  of the contract, but that  the defendants had failed to make the pay- 
ments of $2 per thousand, and brought this action to recover for the same 
and for the loss of time and other expenses caused plaintiff, who was 
thereby hindered i n  running the plant. The defendants counter- 
clainied upon the ground that  the property had not been kept in (225) 
good condition. The referee found that  the defendants failed to 
pay the plaintiff, as stipulated, as soon as the returns were received from 
:he sale of the shingles, causing the plaintiff the incidental damage of 
$100, and tha t  the sawmill and plant had not been kept i n  as good con- 
dition as  agreed, and allowed the defendants7 couilterclaim for $100; 
that the defendants were indebted to the plaintiff on account of sawing 
the shingles $568.18 and $36.71 for failure of defendants to furnish logs 
necessary to keep the tramroad in repair, and rendered judgment for 
the sum of $604.87. 

Upon the findings of fact the judgment rendered mas correct. 
Affirmed. 

HOKE, J., dissenting. 

Cited: Greene v. Dishman, 202 R.C. 812 (2c) .  

JOHN D. HINEB r. NEW ENGLASD CASUALTY COMPANY. 

(Filed 11 October, 1916.) 

1. Ensurance, Health - Application - False Representations -Hernia - 
Sound Health-Trials-Evidence-Questions for Jury. 

Statements made in an application for a policy of health insurance 
are representations and not warranties, Re\-isal, see. 4808: and where the 
insured had hernia a t  the time of his application, and without specific 
question as to this, stated he was in ~ouncl phrsical and mental condition, 
"no exceptions," and there is evidence tending to show that the hernia 
did not affect the soundness of his health, it was for the .jury to determine 
whether his representation nas  false and material, upon an appropriate 
issue and correct instructioils from the court, with the burden of proof on 
the plaintiff in his action on the ~olicy.  

2. Insurance, Health-Policies-Restrictions-"Confined." 
Where recovery upon a policy of health insurance is restricted to the 

duration of time the insured is "confined to his home" or "confined in 
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a hospital," the restriction does not preclude a recovery if the insured, 
acting on the advice of his physician, and as a part of his treatment, 
should go beyond the confines of the designated places. 

BROT~X,  J., dissenting ; WALKER, J., concurring in dissent. 

APPEAL by defendant from Connor, J., at February Term, 1916, of 
FRAKKLIN. 

W. H. Yarborough, Jr., and Ben T. Holden for plaintiff 
William H.  Rufin for defendant. 

CLARK, C. J. This is an action to recorer on a health insurance pol- 
icy which contained promised indemnity for partial disability; 

(226) confinement to the house, accompanied by disability, and con- 
finement in a hospital, accompanied by disability. Each of these 

was at  a different rate, and the claims made under the three classes of 
indemnity aggregated $382.14. 

The defense was that the insured had a disease a t  the time of appli- 
cation which he did not disclose; and that the defendant was not liable 
under the indemnity either for confinement at the house or confinement 
in  the hospital, for that i t  was not such as entitled the plaintiff to 
indemnity therefor, but only to partial indemnity. 

The exceptions, seventeen in  number, may be grouped under two 
heads; those which relate to the refusal of the motion to nonsuit and 
those which relate to the construction of the words, "within a house" and 
"within a hospital." As to the first exception, the plaintiff had, as i t  
appears, a t  the time of the application, a slight attack of hernia. He 
was not asked if he had that disease. I f  so, his answer in the negative 
would have ~~io la ted  the contract, because the defendant company had 
a right to make any disease material, and if the defendant had an- 
swered untruly this would have been a misrepresentation. The state- 
ment in  the application on which the defendant relies is  the following: 
"I have never had fits or disorders of the brain. Fy habits of life are 
correct and temperate, and I am in sound condltlon, mentally and 
physically, except as follows: No exceptions." 

Few people are absolutely exempt from some variation from a perfect 
condition, and unless such variation is specifically asked about in the 
application and denied, it is not matter vitiating the policy, unless the 
variation was serious enough to affect his "soundness" so that any one 
who knew the facts would say, "He is not a sound man." 

The plaintiff testified that he had hernia, but that he did not suffer 
from i t  at  all. Dr. Perry testified as an expert that he had examined the 
plaintiff two years later, in  August, 1914; that he then made a physical 
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examination of the plaintiff for life insurance; that he examined the 
indications of hernia and recommended the  lai in tiff for insurance in 
another company as a sound man. H e  further testified: "I was of the 
opinion that he was a sound man. . . . I would not think that thk 
hernia would affect Mr. Hines' health to any degree." Hernia, some- 
times, is a most serious defect, making the sufferer an unsound man. I n  " 
other cases i t  is simply a slight imperfection which would not render 
him unsound in any respect, according to the testimony in this case. 
Therefore the court properly submitted to the jury the issue whether the 
defendant's answer, as above set out, was false or not, or whether at the 
time he made the application he was, i11 the ordinary acceptation of the 
words, "a sound man." I t  is not every ailment or indisposition or 
imperfection that makes one an unsound man. There must be (227) 
such a condition that there is a material departure from a sound 
condition. The issue was left fully and fairly to the jury as an issue of 
fact, and they found with the plaintiff. 

The defendant has not contended that the plaintiff's 'representations 
were fraudulently made, but insists that the insurer should not be the 
judge of the materiality of such representations; but neither could the 
defendant be sole judge. The question is not whether the plaintiff had 
hernia, for this is not denied, but whether it was of such nature as to 
have rendered him an unsound man at the time of the application. The 
jury is the only tribunal which can settle the disputed facts, for this 
is an issue of fact and not a matter of law. The illness from which 
the plaintiff suffered subsequently, and for which he seeks to recover 
was an attack of rheumatism, which had no connection with, nor was 
there any evidence to show that i t  was in any way traceable to, hernia. 

Revisal, 4808, provides that all statements in an application for in- 
surance shall be held merely representations, and not warranties; and 
that no representations, unless fraudulent or materially affecting a risk, 
shall prerent a recovery. This matter was properly submitted to the 
jury, and they found that "the plaintiff was of sound physical con- 
dition at  the time he signed the application, notwithstanding such 
hernia; and that his representations at  the time he applied for the 
policy were not false and were not material to the defendant in deter- 
mining whether it would issue the policy." The court instructed the jury 
that whether he was in sound health or not was a matter for the jury 
to determine upon the evidence, depending upon whether the extent 
of the hernia he had mas such as to render him unsound or not. 

The second proposition involved is whether the plaintiff has brought 
his case, upon the evidence, within the conditions which entitle him to 
recover because "confined within a house or within a hospital." The 
court instructed the jury that the words "confined in his home" do not 
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mean that he must be actually confined within the four mdls of his 
house, but it means that he was entitled to indemnity while kept in his 
home on account of sickness and unable to leave for any purpose not 
connected with his sickness. I f  during such illness he was able to visit 
friends, or his place of business, he mould not have been "confined." 
But if, acting under the directions of the physician, he called at his 
doctor's office, or the mere fact that he walked out under his directions, 
as a part of the treatment the physician was giving him, this would 
not require the jury to find that he was not confined in his home. 

The court also instructed the jury that within the meaning of this pol- 
icy a man would be "confined within a hospital" during such time 

(238) as he was therein and subject to its rules and regulations, although 
at times walking or driving in the grounds of the hospital, or even 

outside the grounds, provided such walking or driving was taken under 
the rules and regulations of the hospital physician as a part of the treat- 
ment; but if during that time the plaintiff was able to leare the hospital 
or left it for social purposes, or for business reasons, then he would not 
have been ('confined" within the meaning of the policy. 

The court instructed the jury that the burden was on the plaintiff to 
satisfy them by the greater weight of the evidence that, notwithstanding 
the hernia, he was not suffering therefrom at the time of the application 
for the policy, and was in fact a sound nlan at that time; and, also, that 
the burden was upon the plaintiff to satisfy the jury that he was con- 
fined in his home and in the hospital in the manner already charged, and 
the burden was upon him to show the length of time; that the burden 
was upon the defendant to satisfy the jurg- that from the nature of the 
hernia it would have prevented it from issuing the policy if it had 
been informed thereof. 

The charge is very full, and the jury must have understood the 
matters of fact left to them. We find no error of law committed during 
the trial. 

No error. 

B ~ o m x ,  J., dissenting: I am of opinion that the motion to nonsuit 
should have been sustained, because upon the plaintiff's own testimony 
he is not entitled to recover. The admitted facts are that the plaintiE 
filed a written application with the defendant for a Plymouth Rock 
health policy, and in that application he represented that he had not 
been exposed to any contagious or infectious disease, and that at the 
time of the application, nor for a year past, had he had any local or 
other disease, except as follows : "No exceptions." 

I t  is admitted that at the time that the plaintiff filed this application 
and made this representation he suffered from a disease or infirmity 
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called "Inguinal hernia." I t  is a matter of common knowledge that 
hernia is an infirmity and a disease of which the sufferer is bound to 
have personal knowledge. When he made out the application for the 
policy of insurance, in ansn7er to the question, he said he had no disease 
and no infirmity, and the space where he was expected to write the ex- 
ception was filled in, "No exceptions." The defendant company had a 
right to assume from this application that the plaintiff was in e-\.ery 
respect sound. 

I t  is prol-en by the testimony of plaintiff's own experts, as well as the 
defendant's, that hernia can only be cured by an operation, and that its 
tendency is to grow worse and impair the health. 

Xedical books declare that hernia consists of a protusion, gen- (229) 
erally of the bowels, which has escaped from its natural cavity, 
and projects through some natural or accidental opening of the walls of 
the latter; as hernia of the brain, of the bowels, or of the lungs. Hernia 
of the abdominal viscera is a common disease or infirmity, and is com- 
monly called rupture. The disease of which the plaintiff suffered is 
called "Inguinal hernia" because it is in the region of the inguen o r  
groin. 

I am of opinion that his Honor should have instructed the jury that 
the disease from which the plaintiff suffered, or the infirmity, which- 
ever it is called, was such as would prevent a recovery in this action, 
for it is manifestly a physical unsoundness. I t  was error to leave the 
effect of the disease to the jury to determine. I t  was substantially per- 
mitting the jury to act as niedical experts and determine whether the 
defendant should have made such contract. The effect of the hernia 
in determining the nature of the risk assumed, as well as fixing the rate 
of the insurance, was a matter solely for the judgment of the insurer 
before it entered into the contract at all. I t  had the right to have the 
facts truthfully disclosed so that its officials could determine whether 
the risk was one proper to be taken. I t  was obviously the intent of the 
defendant in making inquiries to learn the nature and character of any 
and all diseases and unsoundness that might exist, so as to decide for 
itself whether the plaintiff was a proper subject for insurance. I t  is 
not necessary for the plaintiff to have acted fraudulently; it is only 
necessary to show that he acted erroneously and stated the fact untruly. 

While section 4808 of the Re\-isal of 1905 of North Carolina declares 
that all statements in an application for insurance are mere represen- 
tations, and not warranties, and that no representation, unless material 
or fraudulent, shall prevent a recovery, yet a material misrepresentation 
will avoid a policy if it is calculated to influence the insurer in  making 
the contract. Gardn~r  v. Ins. Co., 163 N. C., 367; 79 S. E., 806; Fish- 
Hate ?;. Fidelity Co., 140 K. C., 589; 53 S. E., 354. 
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"Every fact which is untruly stated or wrongfully suppressed in an 
application for insurance must be regarded as material, if it would 
influence the insurer into making or refusing to make the contract." 

"A false representation avoids the policy, when material, wholly with- 
out reference to its intent, unless otherwise provided by statute." And 
we have no statute to the contrary. Fishblate v. Fidelity Qo., supm. 

"If the company was imposed upon (whether fraudulently or not is 
immaterial) by such representations, and induced to enter into the 
contract, assuming that both parties acted in  the utmost good faith, 
justice would require that the contract be canceled and the premiums 

returned." Alexander v. Ins. Co., 150 N. C., 536; S. E., 432. 
(230) Under all the authorities, the suppression of the true facts, 

whether fraudulently or not, avoids the policy. Bryant v. Ins. 
Co., 147 N.  C., 181; Schass v. Ins. Society, 166 N.  C., 555; Vance on 
Insurance, pp. 267-269. 

We find a case very similar to this in 42 N. Y. Supplement, 288, 
Hannah v. Life Assn., quoted in  Kerr  on Insurance, page 341, in which 
a warranty against local injury or infirmity is held to be broken if the 
insured a t  the time was suffering from a stricture. While hernia is not 
a serious illness, it is nevertheless a physical infirmity, an unsoundness, 
and the failure to make i t  known in the application voids the policy. 

MR. JUSTICE WALKER concurs in this opinion. 

Cited: Howell v. Ins. Go., 189 N.C. 217 ( l c )  ; Harrison v. Ins. C'o., 
207 N.C. 492 (Ic)  ; Wells v. Ins. Co., 211 N.C. 429 (Ic)  ; Duke 2.. As- 
surance Corp., 212 N.C. 683 (2cc). 

POWHATAX MATTHEWS v. W. A. RIYATT ET AL. 

(Filed 11 October, 1916.) 

1. Instructions-Deeds and Conveyances-Limitation of Actions-Adverse 
Possession-Appeal and Error-Reversible Error. 

Where the controversy over lands depends upon the true location of the 
disputed boundary line between adjoining owners, the plaintiff claiming 
both under a perfect paper title and by adverse possession to a certain 
marked line, and there is evidence to sustain them, both of these con- 
tentions are material, and should be properly passed on by the jury; and 
it is reversible error for the judge in his charge to confine the inquiry as 
to his adverse possession to the location of the boundary given in his deed. 
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2. Instructions-Contentions-Appeal and Error-Reversible Error. 
Where the trial judge correctly states the coiltention of a party upon 

a material phase of the controversy upon which he is entitled to an 
instruction, but fails to charge the jury in accordance therewith, it may 
leave them under the impression that the contention mas not a correct 
one, and constitutes rerersible error. 

3. Limitations of Actions-Deeds and Conveyances-Adverse Possession- 
Different Boundaries-One Lot. 

Where the location of the true dividing line between adjoining owners 
is in dispute, the locus in quo lying between the lines contended for by 
the parties to the action respectively, and the plaintiff claims under his 
deed and also by adverse possession to a certain marked line, the plaintiff 
may treat the disputed and undisputed parts of the land as one lot, and 
upon proving sufficient adverse possession thereof, as a whole, it will 
ripen his title thereto. 

CIVIL ACTION tried before Connor, J., and a jury, at April (231) 
Term, 1916, of WAKE. 

The action was brought to recover a small strip of land about 5 feet 
wide, fronting on McDowell Street in the city of Raleigh. 

The plaintiff claimed the land upon two grounds: First, that it was 
covered by a deed of James J. Litchford, administrator of John 
O'Rourke, the owner thereof, to Jonas Matthews, his ancestor, dated 
11 November, 1868, and prior deeds connected therewith; and, second, 
that if the land was not conveyed by the said deeds, he has acquired 
title to it by the adverse possession of himself and those under whom 
he claims. The defendants denied the plaintiff's ownership of the land, 
and the feme defendant specially alleged ownership in herself by inher- 
itance from her father, L. S. Perry, who, she says, was the owner of 
i t  at  the time of his death. With respect to the claim of adverse pos- 
session set up by the plaintiff, the court charged the jury as follows: 
"The plaintiff says, further, that without regard as to how the lines 
may be located, or the corners may be located, according to maps, that 
he and those under whom he claims have been i n  the open, notorious, 
visible, exclusive, adverse possession of the strip of land for many years; 
that is, for many years, since 1868, and for years prior thereto; and he 
contends, gentlemen of the jury, that you ought to find that Jonas 
Matthews, when he took possession of this property under his deed in 
1868, took possession of and held possession of the lot up to the fence 
which he contends that you should find was on this land; and that even 
if there had been an error in locating this line according to the maps, 
that he and those under whom he claims by adverse possession gained 
title, secured title to this strip." And again: ('I instruct you, further, 
gentlemen of the jury, if you are satisfied by the greater weight of the 
evidence in this case that a deed was made to Jonas Matthews for this 
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lot in 1868, that Jonas Matthews entered into possession of the lot 
described in this deed, that the lot described in the deed is the identical 
lot referred to in the pleadings and evidence in this cause, if you find 
from the evidence in the case that Dr. Perry was then living, and that 
he lired until 1872, and that Jonas Matthews continued in possession, 
and that at his death in 1912 the plaintiff here, Powhatan Matthew, as 
the devisee named in his will, went into poswssion of this lot, then 1 
instruct you that your ansmer to this issue should be, "Yes, all." 

The jury returned the following verdict : 
1. I s  the plaintiff the owner and in the possession of the lot of land 

included within the red lines on the map made by R. B. Seawell, engi- 
neer, dated 20 April, l916? Answer: "Yes, but not of 5-foot strip 

shown on map." 
(232) 2. I f  so, did defendant trespass on said lot of land, as alleged in 

the complaint ? Answer : "Xo." 
3. If so, what sum, if any, is plaintiff entitled to recover of the de- 

fendants as damages for such trespass? No answer. 
From the judgment rendered, plaintiff appealed. 

Peele & M a y n a r d  and Lauch l in  lllclATeill f o r  p l a i n t i f .  
R. S. Simms for de fendun f s .  

WALKER, J., after stating the facts: The strip of land in dispute 
lies between two lines shown on the court map, which are 5 feet apart, 
the northern one of these lines being the line claimed by Mrs. Myatt as 
the true line dividing the lots of the parties from each, and the southern 
line of the two being the one claimed by Mr. Matthews as the true 
dividing line, according to their respecti~e deeds. But Mr. Matthews 
contends that, even if he is mistaken as to the location of the diriding 
line, he and those under whom he claims hare occupied adversely the 
disputed land, which was inclosed by a fence, for more than twenty 
years before this suit mas commenced, and since the year 1868, when 
his father, who died in 1912, received the deed from Mr. Litchford. 
There was evidence of adverse possession according to the plaintiff's 
claim. The locus ir, yuo is a part of a parcel of land fronting on North 
McDowell Street, which is owned by the parties to this suit, the plain- 
tiff being the owner of the northern part and the defendant of the 
southern, with the dividing line in controversy. 

I f  the court erred as to the location of the dividing line or as to the 
adrerse possession, the plaintiff is entitled to another trial. 

We are of the opinion that there was error in $he charge as to ad- 
7-erse possession. The court correctly stated the contention of the 
plaintiff as to this feature of the case, but failed to charge the jury in 



N. C.] FALL TERM,  1916. 

accordance therewith, leaving them naturally under the impression 
that  the contention was not a correct one. But we think there x7as 
error i n  the charge n-hich was given and set out i n  the statement of the 
facts. I t  mas too restrictive as to the possession, as it confined i t  to 
the lot described in the deed of 1868 by the ~ ~ o r d s ,  "if the lot described 
i n  the deed is  the identical lot referred to in the pleadings and evidence 
i n  this cause." I f  the jury found that plaintiff's lot was correctly 
described in the deeds and in  the complaint, and the location of the 
dividing line should be according to his contention, there was no use i n  
considering the adverse possession a t  all, because he mould recover the 
land under his deed alone. The question of adrerse possession became 
material only if the deed to plaintiff's father did not embrace the dis- 
puted land, and the line was located as claimed by the defendant. 
I n  such ex-ent the plaintiff would necessarilp lose, unless he could (233) 
show an  adverse possession of the disputed land. independent of 
any  deed, sufficient to give him title. The jury have found that  the di- 
~ i d i n g  line is located as claimed by the defendant, and, therefore, an ad- 
Terse possession by plaintiff of the land described in  the deed t o  his 
fa ther  would not extend to the land in  dispute, and plaintiff was there- 
fore left without any instruction upon the legal effect of the adrerse 
possession of the locus in quo,  which, of course, excluded one of his two 
m a i n  contentions from the consideration of the jury, for they were in- 
structed to consider only the possession of the lot as described in  the 
Litchford deed of 1868, and not merely the possession of the part  not 
covered by that  deed, and claimed by the plaintiff because of the adverse 
possession of i t  for tm-enty years and more. 

The charge as  to adverse possession should hare  been given without 
reference to the deeds, as plaintiff did not claim under color, and the 
instruction as to adverse p&session should, therefore, have been strictly 
confined to the disputed land. Of course, if the plaintiff had adverse 
possession of all, as  one lot-both the disputed and undisputed parts- 
under known and risible boundaries for the requisite period, he would 
acquire title to the locus in yuo, the same as if the adverse possession 
h a d  been of the locus in quo alone; for he could merge all into one lot - 
and his actual adrerse possession could then be extended to all. Bu t  
here the jury were told that  they should confine their inquiry to the 
adverse possession of land described in the deed. I t  follows that  if the 
deed did not corer the locus in quo,  and the jury so found, the posses- 
sion of the disputed land was not considered a t  all. This mas a n  
affirmative error. While the court charged upon adverse possession, 
i t  so narrowed the instruction that  the proper x-iexv of the question was 
excluded, and the jury thereby left in ignorance as to the law upon this 
phase of the case. By instructing the jury that  the adverse possession, 
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to be available to plaintiff, must have been of the land covered by the 
deed-when the jury might have found, as they afterwards did find, that 
the deed did not cover the disputed land, and when there was evidence 
of the adverse possession of the disputed land itself-the court laid out 
of consideration material proof upon which the plaintiff relied, and this 
had a tendency to mislead the j&y, and doubtless they were misled by 
it. m e  have held that such ar, instruction is prejudicial and reversible 
error. "A judge cannot so affirmatively charge the jury as to exclude 
from their consideration important evidence of either side bearing upon 
the material issue between the parties. When he fails to charge as to " 
any particular phase of the case, his attention must be directed to the 

omission by a prayer for special instructions upon the matter thus 
(234) overlooked, or his failure to charge cannot afterwards be assigned 

as error: but when he so charges as to eliminate from the c&e a " 
substantial part of it, u-hich would necessarily prejudice one of the par- 
ties, i t  will be reversible error." Rumbough v. Xackett, 141 N. C., 495. 
The materiality of the error will be seen when an omission in the answer 
is taken into account. Answering the fourth paragraph of the complaint, 
defendant admitted that "the defendant W. A. Myatt was advised by his 
attorney that there were serious questions as to whether the statute of 
limitations had or had not barred the right of possession to a certain 
part of the land inherited by his wife, Columbia Myatt, his codefend- 
ant." The further fact, that the jury found against the plaintiff upon 
the question of the location as described in the deed, made the question 
of adverse possession, as to the locus in quo, an important one 20 him. 
The instruction as given was, no doubt, an inadvertence on the part  
of the learned judge, but it was just as harmful as if it had not been, 
and exception was duly taken to it by the plaintiff. 

I t  is unnecessary to consider the other numerous exceptions of the 
plaintiff, as the error in the charge, as indicated above, entitles him 
to another jury. 

New trial. 

Cited: Storey v. Stokes, 178 N.C. 412 (c) ; Bouiew o. Xchnibben, 184 
N.C. 251 ( l c ) ;  S. v. Thomas, 184 N.C. 760 ( Ic )  ; Kolman v. Silbe~t, 
219 N.C. 136 (1c) ; Barnes v. Teer, 219 N.C. 825 (Ic)  ; Austin v. Hop- 
kins, 227 N.C. 639 ( l e )  ; Metcalf v. Poister, 232 N.C. 361 ( le) .  
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GEORGIA SASDERLIN ET ALS. V. PETER CROSS ET ALS. 

(Filed 18 October, 1916.) 

1. Mortgages-Trusts-Powers of Sale-Interest-Default. 
A deed in trust to lands to secure the payment of notes given by the 

cestui gue trust authorizing a sale upon failure to pay interest thereon 
as  same may thereafter become due, etc., and directing the trustee, after 
deducting his commissions for making the sale, to apply so much of the 
residue a s  mag be necessary to pay off and discharge the said notes and 
all  accrued interest then due, etc., confers upon the trustee the power to 
sell the lands thereunder before the maturity of the notes. upon default 
in the payment of the interest thereon a t  the time stated, without refer- 
ence, in the absence of fraud, to any hardship it  might then impose upon 
the cestui qzie trust. 

2. Mortgages-Trusts-Foreclosure Sales-Suppression of Bids-Trials- 
Evidence. 

Where lands have been duly advertised and fairly and openly sold to 
the last and highest bidder under the terms of a deed of trust given to 
secure money loaned, evidence that the trustor had agreed with a third 
person to take the lands and the other timber thereon, each a t  a separate 
price, is not sufficient proof of a combination to suppress the bidding and 
cause the lands to bring an inadequate price a t  the sale. 

3. Mortgages-Trusts-Actions-Accounting-Limitation of Actions. 
A suit brought to set aside a deed given to a purchaser of lands a t  a 

foreclosure sale under a deed of trust to secure money loaned and for 
a n  accounting, falls within the meaning of a n  action to redeem, and is 
barred after ten years. 

4. Limitation of Actions-Mortgages-Trusts-F'raud - Notice - Knowl- 
edge-Burden of Proof. 

Where the plaintiffs, a s  heirs a t  law of their mother, bring suit to set 
aside for f raud a foreclosure sale of her lands made in her lifetime, and 
claim that  their action is not barred by reason of the fact tha t  the fraud 
was not discovered until within three years next before the commence- 
ment of their action, the burden is on them to show that  not only they, but 
their mother in her lifetime, had not known of the impeaching fact, or 
would not have discovered it  in the exercise of reasonable business 
prudence. 

5. Limitation of Actions-Fraud-Deeds and Conveyances-Registration- 
Notice. 

Where a foreclosure sale of lands is attacked for fraud upon the ground 
that the trustee sold the timber on the land separate from the land and 
made deeds to each to separate parties, which were duly recorded, the 
record itself gives notice of the transaction, which with knowledge of 
the sale itself should have put the plaintiffs and their mother, as  whose 
heirs a t  law they claim, and in whose lifetime foreclosure was had. upon 
reasonable notice of the fact, and bar their recovery after three years. 
Revisal, see. 396 ( 9 ) .  
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6. Lirnitatioii of Actions-F'raud-Evidence - Sotice - Conflicting State- 
ments-Questions for Jury. 

Where to defeat the bar of the statute, Revisal, see. 395 (9) .  the plain- 
tiffs contend that they had no knowledge of the fraud relied upon to set 
aside a foreclosure sale of their mother's land made in her lifetime, and 
also that their mother had no knowledge thereof, there is direct testimony 
that their mother had no such knowledge, with further testimony in expla- 
nation that they had not heard their mother mention it, the testimony is 
not eonsidered as contradictory, requiring that the jury determine the fact. 

( 2 3 5 )  CIVIL ACTION tried before Bond, J., at  January  Term, 1916, of 
PASQUOTANK. 

This action was instituted by the plaintiffs, who are the heirs a t  lam 
of George W. Sanderlin and his wife, E. W. Sanderlin, for the purpose 
of setting aside sales of a tract of land and the timber thereon, situated 
in the county of Pasquotank, which sales were made by E. F. Aydlett, 
trustee, to James Parker and J. D. Parker, the trustee claiming the right 
to do so by virtue of a deed of trust, and asking that  the plaintiffs be de- 
clared the owners of the land, subject only to such amount upon a n  ac- 

counting as may be found due on the debt secured in the deed of 
(236) trust. The defendants, heirs at law of James and J. D. Parker,  

claim title to said lands under said sales by said Aydlett, trustee, 
and also rely upon the statutes of limitations. 

The eridence introduced by the parties supports the following facts: 
1. That  on 6 August, 1894, E. W. Sanderlin and her husband, George 

W. Sanderlin, ancestolis of the plaintiffs, executed to E. F. Aydlett, 
trustee, party of the second part, and James Parker and J. D. Parker,  
ancestors of the defendants, of the third part, the deed of trust set out 
in the record, to secure the sum of $8,987.27, an indebtedness recited 
to be due the said James Parker  and J. D. Parker  by the said E .  W. 
Sanderlin and George TIT. Sanderlin, the indebtedness therein recited 
being payable six, seven, eight, nine, and ten years after date, with 
interest thereon from date until paid a t  the rate of 6 per cent per annum, 
payable semiannually, which deed of trust conveyed the tract of land 
in controversy in this action, and on which the timber mentione6 in  the 
pleadings stood. the tract containing 1,744 acres. 

2. That  the folloving provision in reference to sale is i n  said deed 
of trust : 

"If the said E. W. Sanderlin shall fail or neglect to pay interest on 
said bonds as the same may hereafter become due, or both principal and 
interest a t  the maturity of the bond, or any part  of either, then, on 
application of said James or John  Parker, his assignee, or other person 
who may be entitled to the moneys due thereon, it shall be lawful and 
the duty of the said E. F. Aydlett to advertise in  three or more public 



N. C.] F,4LL TERM, 1916. 

places in  Pasquotank County aforesaid for a time not less than thirty 
days, therein appointing a day and place of sale, and at  such time and 
place to expose said land at public sale to the highest bidder for cash, 
and upon such sale to convey title to the purchaser. And the said 
Aydlett first retaining 5 per centurn commissions on the sale of the 
whole of said land sold as a compensation for making such sale out of 
the proceeds of such sale, and apply so much of the residue as may be 
necessary to pay off and discharge said bond and all interest then ac- 
crued and due thereon, both those due and not due, and shall pay the 
surplus, if any remain, to said E. W. Sanderlin." 

3. That on 4 November, 1899, the said E. F. Aydlett, trustee, assum- 
ing to act under said deed of trust, sold said land a t  public sale and 
executed and delivered to the Elizabeth City Lumber Company, a cor- 
poration, the deed set out in the record, which deed purports to convey 
the pine timber 1 4  inches and more in diameter, or that may reach that 
size during five years, on the tract of land set out in the deed of trust, 
the deed from said Aydlett, trustee, reciting that the said Elizabeth City 
Lumber Company, grantee, "bid for the same the sum of $5,000, 
which was the last and highest bid, and the said Elizabeth City (237) 
Lumber Company was declared the purchaser," and granting unto 
said Elizabeth City Lumber Company five additional years, if necessary, 
to cut and rem0.i-e the timber, upon the payment to James Parker and 
J. D. Parker of 6 per cent interest on the $5,000 from the end of five 
years from date, and further granting rights of way over said lands. 

4. That on the same day as the conveyance by said Aydlett, trustee, 
of the timber to said Elizabeth City Lumber Company, as set forth 
in the next preceding paragraph, the said E. F. Aydlett, trustee, ex- 
ecuted and delivered a deed to James Parker and J. D. Parker for the 
tract of land mentioned in said deed of trust, excepting therefrom the 
pine timber described in the said conveyance from said Aydlett, trustee, 
to said Elizabeth City Lumber Company. The consideration expressed 
in  said deed to James Parker and J. D. Parker is $7,460, and, as recited 
in said deed from said Aydlett, trustee, "did not include the pine timber 
of 14 inches in  diameter or more which was sold to the Elizabeth City 
Lumber Company at the same time and immediately before the sale 
of the property hereinafter described, with the understanding that the 
said Elizabeth City Lumber Company should have five years within 
which to cut and remove the said timber; and whereas the said bid was 
the last and highest, and best bid, the said James and J. D. Parker 
were declared the purchasers." 

5. That at  the time of said sale on 4 November, 1899, neither install- 
ment of said indebtedness had fallen due, the first installment as pro- 
vided in the bond and deed of trust maturing on 8 August, 1900, nine 
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months and two days subsequent to the said sale to the said Elizabeth 
City Lumber Company and the said James and J. D. Parker, but that 
one or more semiannual payments of interest were past due and unpaid. 

6. That at  the time of the execution of the said deed of trust t o  
E. F. Aydlett, trustee, on 6 August, 1894, George W. Sanderlin and 
wife, E .  W. Sanderlin, with their family, were living in the city of 
Washington, District of Columbia. 

7. That George W. Sanderlin died in Enoch Pratt's Hospital, near Bal- 
timore, Nd., on 6 November, 1899, two days subsequent to the sale and 
conveyance of the land and timber by E. F. Xydlett, trustee, to James and 
J. D. Parker and Elizabeth City Lumber Company, respecti7:elg. 

8. That George W. Sanderlin, at the time of his commitment to the 
Enoch Prat t  Hospital, was mentally incompetent, and from the time 
he was committed to said hospital until his death, embracing a period 
of about three years, and for a year prior to his committal, he was not 
capable of transacting business; that he mas mentally incompetent for 

four years before he died. 
(238) 9. That about a month before the death of George W. Sander- 

lin he fell and broke his hip, his physical and mental condition 
thenceforth requiring the frequent attention of his wife, the said E. W. 
Sanderlin, at  his bedside. 

10. That James and J. D. Parker, the c e s f u i s  g u e  f r z rs ten f ,  were on 
4 November, before the sale, made acquainted with the condition of 
George W. Sanderlin, and were shoim a letter received by the trustee 
Aydlett requesting a postponement of the sale; that the matter of post- 
poning the sale was considered by the trustee and the c e s f u i s  q u e  frqssterl f ,  
and after talking i t  over with them, the trustee sold the land and 
timber upon demand of the creditors and executed the conveyances re- 
ferred to in the record. 

11. That the expense of maintaining George W. Sanderlin at the 
Enoch Pra t t  Hospital was more than $100 a month, and that E. W. 
Sanderlin had to keep boarders in order to enable the expense to be 
borne, and that it was necessary for t h e e  or four of the faxnily to 
occupy one room in order to help, out of the rents received from the 
other portions of the house, to defray the hospital expenses and to keep 
their children, girls, four in number, at school; and that because of 
the burdens incident to the hospital expense and caring for the family, 
they were living in straitened circumstances; and that this financial 
embarrassment and the causes thereof were at the time of said attempted 
sale well known to the said trustee, Xydlett, and to the c e s t u i s  que 
t r u s t e n t ,  James and J. D. Parker. 

12. That on the said day of the sale and prior thereto a representative 
of the Elizabeth City Lumber Company met James and J. D. Parker in 
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the rear room of the lam offices of the trustee, E. F. Aydlett, and i t  
was then and there agreed that the Elizabeth City Lumber Company 
would take the timber on said lands a t  the sum of $5,000, and that the 
Barkers would take the land at $7,460. The trustee was not present, 
however, and knew nothing of this agreement until after the sale. 

13. That Mrs. E. W. Sanderlin had an offer from a person living in 
Philadelphia, who was negotiating a short time prior to the foreclosure 
for the purchase of the land at  the price of $15,000, and the land and 
timber were sold for $12,460. 

14. That the trustee, E. F. Aydlett, was the attorney for Elizabeth 
City Lumber Company. 

15. That the trustee, E. F. Aydlett, was the general counsel for James 
and J. D. Parker, representing them in their business in  his section. 

16. That the defendants and their ancestors, James and J. D. Parker, 
have been in possession of the lands from about November, 1899, and 
that Mrs. E. W. Sanderlin died in 1912. 

Several of the plaintiffs testified that their mother did not (239) 
know the land and timber were sold separately by the trustee; but 
they also said they never heard their mother speak of it. 

The defendants offered seven or eight witnesses who mere present a t  
the sale who testified that the land and timber were not sold separately, 
but as a whole, and the only evidence to the contrary i s  the recitals in  
the deeds executed by the trustee. 

They also offered evidence of several witnesses that the land sold for 
its value at  the sale, and the only evidence to the contrary is the offer 
of the party from Philadelphia to buy for $15,000. 

The plaintiffs asked that the deeds be set aside and that they be 
allowed-to redeem the land for the reason, as alleged by them, (I) -that 
the trustee on 4 November, 1899, in violation of the terms of the trust, 
sold the land separate and apart from the timber; (2) that none of 
the conditions which give to the trustee the right to sell existed, and (3) 
that there was collusion between the ~ a r k e r s  and prospective bidders, 
which suppressed and depressed the sale. 

The defendants denied that the land and timber were sold separately, 
averred that they mere sold together and in accordance with theterms of 
the trust, and that the deeds last above referred to were made for con- 
venience only; averred that what was done at the sale was done ivith 
the full knowledge and ratification of Eliza W. Sanderlin, and pleaded 
the three, seven, and ten years statutes of limitations. 

At  the conclusion of the evidence, his Honor. on motion of the de- 
fendants, entered judgment of nonsuit, and the plaintiffs excepted and 
appealed. 



I N  T E E  SUPREME COURT. [I72 

Pruden & Pruden and Rouse & Land for plaintiffs. 
Charles Whedbee, Aydlett $ Simpson, and V a r d  & Thompson f 3 ~  

defendants. 

ALLEN, J. The cause of the plaintiffs has been presented with zeal 
and ability, and circumstances have been called to our attention which, 
from the viewpoint of the plaintiffs, are calculated to excite sympathy 
and to arouse indignation; but we can give no weight to these matters 
except in  so far as they relate to the legal questions in~olved in the 
appeal. 

The exercise of the power of sale by the trustee upon the demand of 
the secured creditors at a time when the wife, ~ h o  was the owner of :he 
property, was at  the bedside of a dying husband was a harsh exercise 
of a power which is not favored and is jealously guarded at all times; 
but we must keep in mind the admonition of our predecessors, that 

"Hard cases are the quicksands of the law." 
(240) The plaintiffs' cause of action, as stated in the compiairtt, is 

for the purpose of redeeming the tract of land sold under the 
power in the trust deed on 4 Norember, 1899, upon the grounds (1) that 
none of the conditions existed at  that time which gave the trustee the 
right to sell; (2 )  that at the sale there was collusion for the purpose of 
suppressing bidding; ( 3 )  that the trustee, in riolation of the terms of 
the deed of trust, sold the land and timber separately when he was only 
authorized to sell the land with the timber on it. 

The trust deed secures a note payable in six, seven, eight, nine, and 
ten years after date, with interest from date, payable semiannually, 
and i t  authorizes a sale upon failure "to pay interest on said bond as 
the same may hereafter become due, or both principal and interest at 
the maturity of the bond, or any part of either"; and it directs the 
trustee, after the payment of his commissions, to "apply so much of 
the residue as may be necessary to pay off and discharge said bond and 
all interest then accrued and due thereon, both those due and not due," 

This provision clearly contemplates a sale before the maturity of 
the bond, and upon failure to pay any installment of interest, and as 
interest was due and unpaid at the time of the sale, the trustee had the 
right to sell. Capehart v. Dettrick, 91 S. C., 344; Gore c. Davis, 124 
N. C.. 234. 

I n  the last case cited the terms of the mortgage were T-ery much like 
those in  the trust deed before us, and it mas held +at the mortgagee could 
foreclose before the maturity of the bond upon failure to pay interest; 
and if he could foreclose by decree, he could sell under the power. 

The Court said: "The note sued on was dated 19 October, 1897, and 
payable three years after date, but the interest was made 'due and pay- 
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able semiannually.' The mortgage to secure the note specified, 'If 
default shall be made in payment of said bond or the interest on the 
same, or any part of either at  maturity,' the creditor could proceed to 
sell the land and out of proceeds of sale 'pay said bond and interest on 
the same.' The defendant failed to pay the interest which fell due 1 9  
April, 1898. By  the conditions of the mortgage the principal and 
interest became due. The demurrer of the defendant, that this action 
for judgment on the note and foreclosure of the mortgage was prema- 
ture, was properly overruled." 

Nor do we find any evidence i n  the record of combination to suppress 
bidding at  the sale. There is evidence that the purchasers, James 
Parker and J. D. Parker, and the manager of the Elizabeth City Lum- 
ber Company entered into an agreement on the day of the sale that in the 
event the Parkers bought, the lumber company would take the 
timber and the land for $5,000; but this, according to the evi- (241) 
dence, was not made known at the sale, and instead of decreasing, 
would have a tendency to increase the amount bid. 

The sale was duly advertised, was conducted openly, and opportunity 
was given to any one who desired to buy to do so. 

This leaves remaining, as a sole ground upon which the plaintiffs can 
demand relief, that the trustee exceeded his power in selling the timber 
and land separately instead of selling the land with the timber on i t  
as a whole; and for this reason they ask that the sale be set aside and 
that an accounting be had, which brings the action within the meaning 
of an action to redeem; and, if so, i t  is barred after ten years (Edwards 
v. Tipton, 85 N. C., 479; Bemhardt v. Hagaman, 144 N. C., 526)) as 
it is not denied that the defendants and those under whom they claim 
hare been in the open, notorious possession of the land since 1900. 

I n  the Bernhardt case this statute of limitations was applied to a 
deed of trust. 

The plaintiffs, however, contend that the ten years statute has no 
application, and that the action is controlled by Revisal, sec. 395, subsec. 
9, which says that in  an action for relief on the ground of fraud or 
mistake, the cause of action shall not be deemed to have accrued until 
the discovery of the aggrieved party of the facts constituting such 
fraud or mistake, and that the action of the trustee in selling the land 
and timber separately was a fraud upon their rights which they did 
not discover until January, 1913, less than three years from the com- 
mencement of the action. 

Conceding that there was evidence of fraud, the plaintiffs have failed . 
to bring themselves within the language or spirit of the statute. 

The burden was upon them to prove not only that they had not dis- 
covered the fraud, which consisted of selling the land and timber sepa- 
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rately, but also that their mother, who lived until 1912, about thirteen 
years after the sale, did not know the facts; and when me examine the 
eaidence, me find that although they testify that their mother did not 
know it, and we do not question their credibility, they explain this state- 
ment by saying that they ha1.e come to this conclusion because they 
never heard their mother say anything about it, and that their mother 
never told them whether she knew how the sale was conducted or not. 

This does not come within the rule of contradictory statements, which 
must be submitted to the jury; but the latter statements of the wit- 
nesses are explanatory of the first, and  hen considered as a whole, 
simply amount to saying that the witnesses never heard their mother 

refer to the matter. 
(242) To illustrate, we give an excerpt from the examination of the 

principal witness for the plaintiffs : 
Q. "Where did you get the information that she did not know that 

the timber and land were sold separately?" A. "Because she never 
mentioned it in our conversation." 

Q. "That is the only way you know it?" A. "That is  the only way 
H know it." 

I f ,  however, there was evidence that the mother did not know how 
the sale was conducted, this would not conclude the matter, for, "under 
authoritative decisions here and elsewhere construing this and similar 
statutes, it has been very generally held that these words, 'the action 
not to be deemed to have accrued until the discovery of the facts con- 
stituting the fraud,' etc., by correct interpretation mean until the im- 
peaching facts were known or should have been discovered in the exer- 
cise of reasonable business prudence." Ezobank v. Lyman, 170 N. C.,  
508. 
"14 man should not be allowed to close his eyes to facts readily ob- 

servable by ordinary attention, and maintain for his oxm advantage the 
position of ignorance. Such a principle would enable a careless man, 
and by reason of his carelessness, to extend his right to recover for an 
indefinite length of time, and thus defeat the rery purpose the statute 
was designed and framed to accomplish. I n  such case a man's failure 
to note facts of this character should be imputed to him for knowledge, 
and in the absence of any active or continued effort to conceal a fraud 
or mistake, or some essential facts embraced in the inquiry, we think 
the correct interpretation of the statute should be that the cause of 
action will be deemed to have accrued from the time when the fraud or 
mistake was known or should ha-ie been discovered in the exercise of 
ordinary diligence." Peacock v. Barnes, 142 N. C., 218. 

The sale was made in 1899, and two deeds IT-ere immediately executed, 
one conveying the land to James and J. D. Parker and the other con- 
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veying the timber to the Elizabeth City Lumber Company, and these 
deeds were placed upon the record within two weeks. 

The mother of the plaintiffs knew that the sale had been made, and 
the purchasers of the land were in the open possession thereof, claiming 
i t  as their own, and it is a fair  presumption that the timber was cut 
eight or nine years before this action was commenced, as the timber 
deed only gave five years for cutting, with an extension clause of five 
years. 

Under these circumstances, ordinary prudence would require some 
investigation, and the slightest examination of the record would have 
disclosed that the deeds recited that the land and timber were sold 
separately. 

I t  is true that in  several of the cases, such as Xod l in  v. R. R., (243) 
145 N. C., 226; Tuttle c. Tuttle, 1.26 N. C., 493, and others, i t  is 
said that the registration of a deed is not sufficient to put a party on 
notice that a fraud has been committed; but in those cases the action was 
based on fraudulent representations in procuring a deed, and the record 
did not disclose any fraud or violation of trust, while in this case the 
reoord shows all of the facts for which the plaintiffs contend, and, in 
addition, there is the circumstance of possession. 

I n  the Tuttle case the distinction is inferentially drawn when the 
Court says: "The fact that the commissioner made a deed to the Cor- 
penings on 22 December, 1902, if registered, would not even put the 
plaintiffs upon inquiry, much less fix them with the notice that a fraud 
had been committed, as there is no evidence of that upon the face of 
the deed." 

Why say this if i t  was not intended to convey the idea that if the 
facts appeared on the face of the deed it would be notice? 

The case of Dunn v. Beaman, 126 N. C., 771, is strong authority for 
the position that when the facts appear on the record, the party is 
affected with notice. I n  that case a valuable tract of land was devised 
in  1844 to the children of John R. Beaman. The father qualified as 
guardian for the children and filed an ex parte petition for a sale of the 
land for partition, and the land was sold and the sale confirmed, and 
the guardian received the purchase money. The children of Mr. Bea- 
man did not know until within three years prior to the institution of 
their action that any land had ever been devised to them or that their 
father was their guardian, or that the land had been sold. They pre- 
sented their claim against the estate for the purchase money of the 
land, and having been made parties to a creditors7 bill, one of the cred- 
itors pleaded the statute of limitations to the claim, and the children, 
while disavowing any charge of intentional fraud upon the part of 
their father, replied that they had discovered the facts within three 
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years. The contention was not sustained, and it lvas held that their 
cause of action was barred. 

The Court said: "The children had legal notice of the facts. The u 

will of Carraway, under which their title accrued, was probated and 
recorded in 1844, and the land devised to them was sold for partition in 
1861 a t  the courthouse door after due advertisement under a decree in 
equity; the proceedings in  equity were duly recorded, to which three of 
the children, who were adults, together with their husbands, were parties 
praying the sale, and the decree of confirmation mas properly enrolled. 
The deed from the clerk and master to the mrchaser was duly recorded 

in  the register's office, and was notice to the children as well as to 
(244) all the world, and they mere put on notice by the recitals therein 

contained." 
We have thus far dealt with the question assuming that the land and 

timber were sold separately, and there is evidence of this fact growing 
out of the recitals in the deeds; but on the trial the defendants intro- 
duced eight or ten witnesses who testified that the land was put up for 
sale and sold as a whole without any reference to the timber, and that 
the deeds were afterwards made separately for the land and the timber 
for the convenience of the parties. 

There was also evidence offered by the defendants that the price paid 
for the land, $12,460, was its full value at that time, and the only evi- 
dence to the contrary was that the mother of the plaintiffs had been 
offered $15,000 for the land about the time of the sale by a party living 
in Philadelphia. 

We have carefully considered the case, and being of opinion that in 
any aspect of the evidence the cause of action of the plaintiffs is barred 
by the statute of limitations, the judgment of nonsuit is 

Affirmed. 

Cited: Lanier v. Lumbe~ Co., 177 N.C. 206 (5c) ; Lntham v. Lntham, 
184 N.C. 64 (412, 5c) ; Pasquotank County v. Surety Co., 201 1 .C .  333 
(42) ; Stancill v. Norville, 203 N.C. 462 (5c) ; Hargett v. Lee, 206 N.C. 
539 (5c); Worley v. Worley, 214 N.C. 313 ( I c ) ;  Spain v. Hines, 214 
N.C. 435 ( I p )  ; Johnson v. Ins. Co., 219 N.C. 205 (4c) ; Blanlcenship v. 
English, 222 N.C. 92 (512) ; XcLain v. Ins. Co., 224 N.C. 840 (5c). 
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T. A. POWELL ET AL., CAVEATORS, T. ANNIE MAT WATKINS, PRINCIPAL 
DEVISEE, AKD JOHN ARNOLD, EXECUTOE OF K. C. POWELL, DECEASED. 

(Filed 18 October, 1916.) 

1. Removal of Causes-Wills-Probat-Federal Court-Collateral At- 
tack. 

The Federal statutes for the remora1 of "any suit of a civil nature, 
a t  law or in  equity, from the State to the Federal courts" does not extend 
to or include causes concerning the probate of a will, and where a will 
has been admitted to probate in  a State court having jurisdiction, its 
validity may not be further questioned in independent or collateral suits 
in the Federal courts, unless the adjudication of probate may be so 
assailed in the courts of the State. 

2. Same-State F'rocedure-Caveat. 
The statutory requirements as  to probating a will before the clerk, and 

transferring i t  to the civil-issue docket upon filing a caveat thereto, does 
not affect the exclusive jurisdiction of our State courts, having obtained 
it ,  or the position that the cause may not be removed to the Federal court 
under the Federal statutes, for the issue and its determination in the State 
court is only a part  of the procedure to establish the validity of the will. 

3. Wills-Probate-Caveat - Proceedings i n  Rem - Collateral Attack - 
State Courts. 

I n  this State the proceeding for probate of a will is not a n  adversary 
suit inter partes, but a proceeding in rem in which the jurisdiction of 
the court, in the exercise of probate powers, is exclusive; and a n  adjudi- 
cation of probate or a n  issue involved therein may not be assailed or 
questioned in any independent or collateral proceeding. 

4. Removal of Causes-Petition-Amendments-Power of Courts. 
After a proper petition and bond for the removal of a cause from the 

State to the Federal court, for d i~ers i ty  of citizenship, has been filed in 
the State court, the judge is without authority to permit the plaintiff to 
amend, and then demand a less amount than formerly claimed by him; 
but though this has erroneously been done, if not appealed from, i t  is 
conclusive in  the State courts. 

5. Removal of Cause-Appeal and  Error-Objections and  Exceptions- 
Exceptional Cases-Merits. 

Held, the question of the removal of this cause from the State to the 
Federal court is not open to the appellant, who had not excepted to a 
former order made a t  a prior term of the court, refusing to remove i t ;  
but this Court passed upon its merits, as  i t  may do when i t  considers 
the case a s  exceptional. 

CAUSE heard  on  caveat to  will  of N. C. P o ~ ~ ~ e l l  a n d  motion t o  (245) 
remove cause to Federa l  court before Peebles,  J., at F e b r u a r y  
Term,  1916, of HFZTFORD, a n d  aga in  before Winston, J., at July Term, 
1916. 

295 
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I t  appears that propounders, who are nonresidents of this State, 
offered for probate the will of N. C. Powell, who died resident in Hert- 
ford County, N. C., and T. A. Powell, ef  al. filed a caveat to proof of 
will on the ground of mental incapacity, fraud and undue influence, etc. 
I n  this caveat allegation was made that the property involved in the 
controversy and disposed of by the will mas over $4,000. At said Feb- 
ruary term propounders filed their petition for removal and bond, on 
acoount of diversity of citizenship, and his Honor, on application of 
eaveators, allowed them to amend their averment as to value, and they 
then alleged that the property was worth not more than $2,500. His  
Honor, thereupon, denied the motion to remove the cause. 

At  a subsequent term of the court, July, 1916, propounders again 
made application to remove for diversity of citizenship, accompanied 
by proper bond, and his Honor, Francis D. Winston, presiding, denied 
the motion on the ground that the court had refused a similar motion u 

a t  the February term preceding. Propounders, having duly excepted, 
appealed. 

John E. V a n n  and Winborne & IVinbo~ne for plaintif". 
R. C. Bridger for defendant. 

HOKE, J. The acts of Congress now controlling the matter, chapter 
231, Laws 1911, United States Statutes at  Large, vol. 36, part 1, p. 1087 

et  seq., in section 28 provides for removal from the State courts 
(246) of "any suit of a civil nature, at law or in equity, arising under 

the Constitution and laws of the United States or treaties made," 
etc., and any other suit "of a civil nature, at  law or in equity, of which 
the district courts are given jurisdiction by this title." And section 24 of 
the same act confers jurisdiction on the district courts, among many 
other causes, of "all suits of a c i d  nature, at  common law or in equity, 
where the matter in controversy exceeds, exclusive of interest and cost, 
the sum or value of $3,000, and is between citizens of different States," 
etc. 

The Federal legislation formerly applicable will be found in United 
States Statutes at Large, rol. 25, p. 433, being chapter 866, Laws 1888. 

Comparing the two acts, it will be noted that the statute first 
mentioned, and which now prerails, confers jurisdiction on the district 
instead of the circuit courts, the latter being abolished by the act, 
section 289, and raises the jurisdictional amount to $3,000, but the 
general descriptive terms as to the character of the causes for removal 
are the same in each: "Any suit of a civil nature, at law or in equity," 
and the decisions construing and dependent upon the proper meaning 
of these terms should hare the same significance now as under the 
former statute. 

296 
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I n  construing this legislation, it has been established by many au- 
thoritative decisions that in  these acts conferring jurisdiction the term 
( 6  any suit of a civil nature, at law or in equity," does not extend to or 
include causes concerning the probate of a will, and, by consequence, 
causes of this nature are not, as a rule, under the act; and these cases 
further hold that where a will has been admitted to probate in  a State 
court having jurisdiction, its validity may not be further questioned in 
collateral or independent suits in  the Federal courts unless the adjudica- 
tion of probate may be so assailed in the State courts where the probate 
was had. The question was recently presented to the Supreme Court of 
the Vnited States in  Farrell v. O'Brien, 199 U.  S., 89, and, after a very 
full discussion of the subject by Chief Justice White, it was held as fol- 
lows: "As the authority to make wills is derived from the State, and 
the requirement of probate is but a regulation to make a will effective, 
matters of pure probate, in the strict sense of the words, are not within 
the jurisdiction of courts of the United States." 

Where a State law, statutory or customary, gives to the citizens 
of the State, in  an  action or suit inter partes, the right to question at  
law the probate of a will or to assail probate in a suit in equity, the 
courts of the United States in administering the rights of citizens of other 
States or aliens will enforce such remedies. The action or suit inter 
partes, however, must relate to independent controversies and not 
to mere contro~ersies which may arise on an application to pro- (247) 
bate or a mere method of procedure ancillary to the original pro- 
cedure." 

The same general principle has been recognized and upheld in  former 
cases in the Supreme Court, as in Ellis v. Davis, 109 U. S., 485; In re 
Broderick's Will, 88 U. S., 503, and the lower Federal courts have ren- 
dered many decisions to the same effect and in which the ruling was sus- 
tained in opinions of great force and learning. Wahl v. Franz, 100 Fed., 
680, reported also in 49 L. R. A. at page 62; In  re Aspinwall's Estate, 
83 Fed., 851; In. re Cilly, 58 Fed., 977. 

The position is not affected by the fact that, on caveat filed and 
issue joined, the cause is transferred for decision to a court of general 
jurisdiction, where, as in this State, the issue and its determination 
in such court is only a part of the probate procedure required to establish 
the validity of the will. Fnrrell v. O'Erien, supra, and Copeland v. 
Bunning, 72 Fed., 5. 

I n  North Carolina the proceeding for probate of a will is not re- 
garded as an adversary suit inter partes, but is a proceeding in rem, in 
which the jurisdiction of the court, in the exercise of probate powers, 
is exclusive, and an adjudication of probate may not be assailed or 
questioned in any collateral or independent proceedings. Collins v. 
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B ~ G E R T  v. MANUFACT~RISG Co. 

Collins, 125 N.  C., 98; McClure v. Xpivey, 123 N. C., 678; Varner v. 
Johnston, 112 N. C., 570; McCormick v. Jernigan, 110 N. C., 406; 
Hutson v. Xawyer, 104 K. C., 1. I n  this State, therefore, such a pro- 
ceeding comes clearly within the principle sustained and applied in  the 
Fewall case and others, supra, holding that  a case concerning the pro- 
bate of a will or an  issue involved therein is not a removable cause 
within the meaning of the  Federal legislation of the subject. 

While we have considered and decided the propounders' motion on 
i ts  merits-a course sometimes pursued by us in  exceptional cases, 
Gilbert v. Shingle Co., 167 S. C., pp. 286-290, the question does not 
seem to be open to appellant on this record by reason of the adverse 
decision of Judge Peebles rendered a t  February Term, 1916, and from 
which propounders did not appeal. I f  this were a removable cause, his  
Honor had no right to allow an  amendment reducing an  averment as to 
value involved i n  the suit after petition filed, accompanied by proper and 
sufficient bond. Winsloto v. Collins, 110 X. C., 119;  Moon on Removal 
of Causes, see. 88. But  his order to this effect, though erroneous, mas 
conclusive so f a r  as  the State court was concerned, and Judge Winston, 
a t  the Ju ly  tern?, was right i n  denying propounders' further application 
on that  ground. Herndon v. Ins. Co., 108 N. C., 648. 

We find no error i n  the record, and the judgment denying application 
for removal is 

Affirmed. 

Cited: Xtarnes u. Thompson, 173 N.C. 472 (3c) ; Edumrds v. White, 
180 N.C. 58 (3c) ;  I n  re Will of drown, 194 K.C. 594 (312) ; Xason z3. 

R. R., 214 N.C. 22 (4c). 

BOGERT R: HOPPER v. HEKDERSON MANUFACTURISG COMPANY. 

(Filed 18 October, 1916.) 

Accord and Satisfaction-Comproniise-Disputed Account-Consideration 
-Statutes. 

Where the debtor contracted for goods to be delirered to him at stated 
intervals, and after a part had been delivered, for which payment had 
become due, he requested the creditor to cancel the balance of the contract 
and sent a checlc in full, and there is no dispute about the amount due for 
either the part of the goods receired or the balanc~ obligated for by the 
purchaser, by accepting the check the seller had the right to assume that it 
was in full for only the amount then due him, and it mas without considera- 
tion as to the balance of the goods then to he furnished, and was not a com- 
promise within the meaning of the Revisal, see. 8.59. 



APPEAL from a justice of the peace, tried before Stacy ,  J., May Term, 
1916, of VAXCE, upon the following issue: 

I s  the defendant indebted to the plaintiff? Answer: "KO." 
From the judgment rendered, the plaintiff appealed. 

J.  H. Bridgers  for plain fifj. 
A. 6. and J .  P. Zollicoffer for defendant.  

BROWX, J. The undisputed facts in this case are as follows: The 
defendant was a manufacturer of buggy bodies in the town of Hender- 
son, N. C. I t  purchased from the plaintiffs 100,000 white birch spindles, 
to be shipped 10,000 per month at  $2.40 per thousand. I n  pursuance of 
this contract, the spindles were manufactured by the plaintiffs and 
$64.44 worth of them at contract price mere shipped to the defendant. 

,4bout 15 September, 1914, the plant of the defendant was destroyed 
by fire, and it notified the plaintiffs and asked to be released from the 
obligation to take the remainder of the spindles, all of which had then 
been manufactured except 6,350. The plaintiffs declined to release 
the defendant, and on 1 December, 1914, demanded payment for those 
spindles which had been shipped, amounting to $64.44, and also those 
which had been then manufactured on plaintiffs' order. 

On 9 December, 1914, defendant m-ote the plaintiffs a letter in reply 
to an account which the plaintiffs had rendered the defendant for the 
$64.44, as well as $170.64 for the spindles which the plaintiff ha'd com- 
pleted end offered to deliver, and from the payment of which the defend- 
ant asked to be released. 

I n  this letter defendant said, among other things "After business opens 
again, you will haye no trouble disposing of the spindles, we trust, 
and see no reason v h y  you should. Check inclosed for $64.44, (249) 
which is for all account in full to date; no receipt necessary." 
The check was as fol lou~,  with the indorsement: 

HEKDERSON, N. C., 9 December, 1914. 

Pay to the order of BOGERT &: HOPPER ($64.44) 
sixty-four and 44,400 dollars. 

HEKDERSON XASUFACTURIITG COIZPANY, 
For account in full. N. B. POWELL, 
I n  full account to date. Xecretnry and General X a n  ager. 

Pcly t o  the  order of 
Closter S a t i o n a l  En&. 

Bogert  & Hopper.  
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We are of owinion that uwon all the evidence the court should have 
instructed the jury that the plaintiffs were entitled to recover. The 
cases relied upon by the defendant, based upon our statute, Revisal, see. 
859, do not warrant the contention that the check sent by the defendant 
to the plaintiff was intended by the parties to be in full compromise of 
settlement of the entire transaction. The check was for the exact amount 
of the spindles which the defendant had received, and was bound to 
pay for. I t  was not in settlement of any part of the spindles which 
had been manufactured for the defendant but which had not been de- 
livered. The plaintiffs, when they accepted this check, had a right to 
suppose that it was sent in settlement of the debt which the defendant 
admitted i t  owed. I f  the check had been made out for a larger sum 
than $64.44, there might be some plausibility in the defendant's corn- 
tention that the check was in compromise and settlement of the entire 
transaction; but inasmuch as it nothing more than the defendant 
admitted it owed a t  the time i t  sent the check, it furnished no considera- 
tion whatever for a release from the debt of $110.64 which the defend- 
ant owed for the remaining spindles. 

Our statute, Revisal 1908, p. 858, sec. 859, declares that, "In all 
claims, or money demands of whatever kind, and howsoever due, where 
an agreement shall have been or shall be made and accepted for a lesa 
amount than that demanded or claimed to be due in satisfaction thereof, 
the payment of such less amount according to any such agreement in com- 
promise of the whole shall be full and complete discharge of the same." 

When the defendant remitted a check for the exact amount which it 
admitted it owed and which it was compelled to pay, the plaintiffs 

(250) had a right to suppose that it was intended to be in full of that 
debt. I t  could not reasonably be said that it was in compromise 

of anything. When a creditor receives and collects a check sent by a 
debtor upon condition that it shall be in full for a disputed account, he 
may not thereafter repudiate the condition annexed to the acceptance. 
~ h & t  principle is well settled. But where the facts are that there are two 
independent items of account, both of which the defendant admits he 
owes, and seeks a release from one of them, which the creditor refuses 
and he sends a check in  full for the exact amount of the other, the 
areditor has a right to infer that i t  is in settlement of that item, and - 
not of the other. 

The principle of law applicable to this case is that laid down in 
Rosser v. Bynum, 168 N. C., 340, ~ i z . :  "A check given and received by 
the creditor which purports to be in full of account to date does not 
conclude the creditor, accepting it, from showing that in fact it was 
not in full, unless, under the principles of accord and satisfaction, there 
had been an acceptance of the check in settlement of a disputed account." 
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I t  i s  true, plaintiffs did not request the  court to  charge t h a t  upon  al l  
t h e  evidence plaintiffs a r e  entitled t o  recover, bu t  they did except t o  
par t s  of the  charge wherein the cour t  left t h e  mat te r  f o r  t h e  jury t o  
determine a s  to  how t h e  check was receired. T h a t  w a s  erroneous. I n -  
stead, the  court  should h a r e  instructed the  ju ry  t h a t  the  check w a s  no t  
sent o r  received i n  settlement of a disputed account. 

None  of t h e  account was disputed, a n d  n o  offer of compromise was 
made  or  accepted. T h e  defendant h a d  only pa id  f o r  t h e  spindles h e  
h a d  received, a n d  asked to be released f r o m  payment  f o r  t h e  remainder, 
which request plaintiffs h a d  refused. 

N e w  trial.  

Cited: Supply Co. v. Wat t ,  1 8 1  N.C. 433 ( d )  ; Oil Co. v. Moore, 195  
N.C. 306 (cc) ; Hardware Co. v. Farmers Federation, 195  N.C. 704 ( d )  ; 
Youngblood v. Taylor, 198 R.C. 7 (c)  ; Lochner v. Sales Service, 232 
N.C. 76 (c). 

(Filed 18 October, 1916.) 

1. Pleadings-Issues-Tenant by t h e  Curtesy. 
Where the defendant is in possession of lands of his deceased wife, 

which the plaintiff claims in his action alleging title, which is denied, 
it is competent for the defendant, without specially pleading it, to show 
that issue had been born alive of the marriage, capable of inheriting it, 
and that  he was tenant by the curtesy, and as  such held the legal title 
thereto for his life, with the right of possession. 

2. Tenant by the  Curtesy-Evidence-Issue Born Alive-Interest. 
Where the defendant is in possession of the lands in dispute, claiming 

the right thereto a s  tenant by the curtesy, it  is competent for him to 
testify directly to the fact that  issue of the marriage had been born alive, 
notwithstanding his interest in the result of the action, which goes to its 
weight and not to his competency to testify thereto. 

8. Tenant by t h e  Curtesy-Issue Born Alive-Instructions-Appeal and  
Error. 

As to whether i t  is necessary for the child to have an independent life 
from its mother after the severance of the umbilical cord in  order for 
the husband to be tenant by the curtesy consummate in his wife's land, 
after her death, qucere. But when there is evidence that  the child existed 
independently of the mother, for a while, a charge to the jury that  they 
must so find in order that  the defendant should establish his right a s  
tenant by the cnrtesg, if erroneous, is not error prejudicial to the plaintiff. 
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4. Tenant by the Curtesr-Issue Born Alive-Wife's Declarations-Evi- 
dence. 

Where the defendant claims title and possession of his wife's land after 
her death, as tenant by the cnrtesy, declarations of the deceased wife that 
the child was not born alive are incompetent as evidence, if not shown to 
have been made ante litem motam. 

5. Estates-Life Tenants-Waste-Cutting Timber-Improvements. 
The cutting of standing timber on lands used for erecting buildings and 

making other improvements thereon, or such as had reached its highest 
development and begun to deteriorate, and similar acts which tend to 
increase rather than diminish the value of the inheritance, are not acts 
of waste when done by the life tenant, that will deprive him of his estate, 
under the modern doctrine now obtaining here. 

6. Judgments-Non Obstante-When Allowed. 
Judgments non obstante veredicto mill not be allowed except where 

the plea confesses a cause of action and sets up new matter in avoidance 
which is insufficient, although true, to constitute a defense or a bar to 
the action. 

(251) CIVIL ACTION tried before Lyon, J., at  February Term, 1916, of 
HARNETT. 

This is an  action to  recover possession of the tract of land described 
in  the complaint, the rents and profits thereof during its occupancy by 
the defendants, and damages for the cutting and sale of certain timber. 

The  plaintiffs allege that  they are the owners in  fee of the land and 
tha t  the defendants are  i n  the wrongful possessioxl thereof, and these 
allegations are denied by the defendants. 

It was admitted that  the planitiffs, claiming by inheritance through 
I rene  McCoy, who intermarried with the defendant Sexton, were the 
owners i n  fee of said land unless a child was born a l i ~ e  of the marriage 

of said Irene McCoy and the defendant Sexton, and that if a 
(252) child was born alive, that  the defendant Sexton was entitled to a 

life estate i n  said land as tenant by curtesy. 
There was evidence of the bir th of issue alive, and the jury so found. 
I t  was admitted by defendant Sexton that  he sold the timber from said 

Iand of the vaIue of $1,100, but he contended that  this was not waste, 
and offered evidence tending to prove that  the timber which he sold had 
reached its full growth and was deteriorating; tha t  he sold the timber 
fo r  the purpose of making permanent improvements on the land, and 
so used the proceeds, and that  the inheritance had been increased i n  
value. 

The  evidence offered by the defendants to prove the birth of issue 
alive was objected to by the plaintiffs upon the ground that  the issue 
was not raised by the pleadings, and that  the evidence itself was in- 
competent. 
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The plaintiffs also objected to the evidence offered by the defendants 
to prove that the land had increased in value, that the timber was cut 
and sold for the purpose of making improvements on the land, that it 
was so used, and that the inheritance had increased in value. 

There was a rerdict and judgment for the defendants, and the plain- 
tiffs appealed. 

B. C. Beckzvitk and Bayget t  c6 Bagge t f  for plaintiffs. 
Clif ford Le. Totunsend for defendants .  

ALLEN, J. This action was commenced to recover possession of the 
land described in the complaint, rents and profits during occupancy by 
the defendants, and damages for trespass in cutting and selling timber 
from the land. 

The plaintiffs proceed upon the theory that they are the owners in fee 
of the land through inheritance from Irene McCoy, who was the owner 
in  fee and intermarried with the defendant Sexton, and that the pos- 
session of the defendants is wrongful. 

The defendant filed answer denying the title of the plaintiffs, and 
on the trial offered eaidence tending to prove that during his marriage 
with the said Irene McCoy a child was born ali~-e of said marriage 
capable of inheriting, and, therefore, contended that he was the owner 
of a Iife estate in said land as tenant by curtesy. 

I f ,  therefore, the evidence offered by the defendant to prove the birth 
of issue was competent and sufficient to be submitted to the jury, it fol- 
lows, as the four requisites to an estate by curtesy-marriage, seizin of 
wife, birth of issue capable of inheriting, and death of the wife-would 
be present, that the plaintiffs would not be entitled to recover the posses- 
sion of the land nor would they be entitled to the rents and profits. 

The words "capable of inheriting" are taken from the common ( 2 5 3 )  
lam, and mean simply that the child shall be in the line of inher- 
itance, and if the inheritance is in tail male the birth of a female child 
would not be sufficient to create the estate, and vice versa. 

This would leave open for investigation only the question of the 
liability of the defendant, as life tenant, for waste. 

I t  must be kept in mind, however, that when the evidence was offered 
by the defendant as to the condition of the land and the improvements 
made, that the question of the birth of issue was then pending before 
the jury and had not been settled, and if the evidence was competent 
either upon the theory that the plaintiffs were the owners in fee absolute 
or in remainder, there would be no error in admitting it. 

Let us, then, see if any evidence of the birth of a child alive was 
admissible on the issue raised by the pleadings, and whether the evi- 
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dence offered was competent, and of sufficient probative force to be s u b  
mitted to the jury. 

The plaintiffs allege that they are the owners in fee, and entitled 
to immediate possession of the land described in the complaint, and the 
defendant denies both of these allegations. 

This raised an issue of title and of the right to possession, and under 
it the defendant had the right to offer evidence tending to prove a legal 
as distinguished from an equitable defense (Parrior v. Houston, 95 
S. C., 580; Locklear 2;. Bullard, 133 N.  C., 263)) and the facts showing 
an estate by curtesy are legal and require no aid from a court of equity. 

The case from New York, relied on by the plaintiffs, holding that a 
defendant cannot offer evidence of adverse possession under a general 
denial, is contrary to our decisions. Farrior v. Houston, 95 N. C., 578; 
N f g .  Co. v. Brooks, 106 N. C., 112; Cheatham v. Young, 113 N.  C., 
161; Shelton v. Wilson, 131 N.  C., 501. 

I t  has also been held, under certain conditions, that evidence of an 
estoppel may be offered by the defendant without pleading it (Weeks 
v. McPhail, 129 N.  C., 73)) and that i t  is competent, under a general 
denial, to show that any deed in the chain of title of the plaintiff is 
void because made contrary to statute, or by a grantor mentally in- 
capable, or for fraud in the factum. Mobley zT. Gri,@n, 104 N.  C., 116; 
Averitt v. Elliott, 109 N. C., 564. 

This rule prevails because the pleadings are general in actions to try 
title to land. The plaintiff alleges ownership and under this allegation 
is permitted to establish his title in any legitimate way, by a con- 
nected chain of title or by adverse possession with or without color, by 
proof of tenancy, etc.; and the same latitude is allowed the defendant 

in making his defense. 
(254) "Under the plea of the general issue the plaintiff is required to 

prove a present right to the premises in dispute. And, conse- 
quently, whatever will operate as a bar to the plaintiff's right of posses- 
sion will cause him to fail in his proof, and entitle the defendant to a 
verdict upon the general issue. . . . So in those States which hare 
adopted the code system it is usually held that the defendant may under 
the general denial prove any fact which will defeat the plaintiff's cause 
of action." 9 R. C. L., 897-898. 

The plaintiff carries the burden of proving his legal right to posses- 
sion, and the defendant is permitted to prove facts which show that his 
possession is  lawful. 

The witnesses who testified to the birth were the defendant and the 
nurse, both of whom were present and purported to testify to facts 
within their knowledge, and as neither was testifying to a transaction 
with a deceased person, there was no disqualification to either except 
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interest, which goes to the weight of the evidence, and not to the compe- 
tency of the witness to testify. 

The defendant, who was corroborated by the nurse, testified: "During 
my married life there was a child born to me and my wife. That child 
was living a t  the time of its birth. I was present in the room with my 
wife at the time of the birth of the child. The midwife, Sue Williams, 
was also present. She is here today. There was no one else there at  the 
time of the birth but we three. The evidence of the new-born child, 
a little groan or noise, and some little blubber from nose and mouth 
and pulsation of the heart. I observed the little muscular tremor, 
blubber of the nostrils or mouth, pulsation of the heart, and a little 
noise, but not exactly a cry. I could not state exactly how long after 
birth the child lived. The pulsation of the heart continued for some 
minutes. Sf ter  the birth of the child it was given by me to the midwife, 
Sue Williams. The child was born on the morning of the 15th, I believe, 
and the mother died on the 17th." 

There was no evidence that the child was born prematurely, and the 
presumption that all persons are normal so far as the natural functions 
of the body or organs are concerned (10 R. C. L., 819 ; Harris v. Laundry 
Go., Anno. Cases, 1913 E. 99), was corroborated by the direct evidence 
of the defendant, who testified: "As to my wife's lying-in condition, that 
was normal." Was this evidence sufficient to be submitted to the jury! 

A11 of the authorities agree that if alive for only a moment of time 
the law is satisfied, but there is some disagreement as to whether this 
life in the child must be independent of the mother after the cord is sev- 
ered, or can exist before. The rule and the various viems are stated 
in  8 R. C. L., 393, as follows: "It will be observed that it is re- (255) 
quired that the issue be born alive, and whether this condition 
has been fulfilled is sometimes a difficult question to decide, although 
there are particular signs which all agree show the fact indubitably one 
- r~ay or the other. 'Born,' as ordinarily understood, means 'brought 
forth,' and a child is completely born, according to some authorities, 
when i t  has been delirered or expelled from and has become external of 
the mother, whether the umbilical cord has been cut or not, though it has 
also been insisted that a child is not completely born until it lives by 
respiration independent af its mother. The burden of proving that the 
child was born alive rests on him who claims an estate by curtesy de- 
pendent on such birth. Respiration or breathing is certainly evidence 
of life, but it is not necessary to prove the fact of respiration from actual 
observation. I t  has been held that life may exist in a newly born child 
without proof that the child was observed to have breathed; indeed, i t  
has been held that life may exist for a time without respiration. This is 
only one of the signs which manifest the existence of life. There are 
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other signs or indications. among which the beating of the heart and the 
pulsation of the arteries may be considered satisfactory evidence of life 
in the child. . . . The husband is not disqualified because of interest 
to testify relative to whether a child was born alive." 

His  Honor applied the rule most favorable to the plaintiffs by holding 
that life in the child must be independent of the mother, and charged 
the jury in accordance with the law as declared by the courts of Dela- 
ware. ("Alive,' as used in defining an element of an estate by curtesy 
requiring that a child should be born alire, means that it should be 
alive and have an independent life of its own for some period after 
delivery. There is no legal presumption in such a case in favor of the 
separate life of a newly born child, and while respiration or breath is 
evidence of such life and existence, proof of respiration from actual 
observation is not necessary to establish the fact. Other indications of 
life, such as the beating of the heart, and the pulsation of the arteries 
after the separation of the child from the body of the mother, may be 
satisfactory evidence of it, because they show the fact that circulation 
has been established and is maintained and carried on in the body of the 
child independently of the mother, and proof of such fact sufficiently 
establishes independent life of the child for the purpose of curtesy. 
Cannon v. Killen (Del.), 5 Houst., 14." 1 Words and Phrases, 544. 

This evidence was accepted by the jury, and vas  sufficient to sustain 
a verdict, as the witnesses not only smear the child was born alive, but 
they also testify to facts, such as the struggle, the noise made, and the 

pulsation of the heart, which tend to prove life. 
(256) The plaintiffs further contend that if there lvas evidence which 

ought to have been submitted to the jury upon the question of 
Girth of issue alive, his Honor committed error in refusing to allow a 
witness offered by the plaintiffs to testify to the declaration of Mrs. 
Leonora McCoy, mother of the wife of the defendant, who is now dead, 
that the child was not born alive; but this evidence mas properly ex- 
cluded, because the plaintiffs did not show that the declaration m-as made 
ante litern rnotam. 16 Cyc., 1230; Chamberlayne on Evidence, vol. 4, 
see. 2919; Ijlodges v. Hodges, 106 N. C., 374. 

Declarations of deceased persons are frequently conlpetent on ques- 
tions of pedigree, but, as stated by Shepherd, J., in the last case, ('It is 
well settled that as preliminary to their admission it must be affirma- 
tively shown that they were made anfe lifem motnrn." 

We must, therefore. deal u i th  the question of the right of the plain- 
tiffs to recover damages for the cutting of timber upon the assumption 
that the defendant has a life estate in the land in controversy, and de- 
termine whether the cutting of the timber under the facts and circum- 
stances in evidence amounted to waste. 
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Waste at common law was any permanent injury, done or permitted 
by the tenant of an estate less than a fee, to the inheritance. Xod. Am. 
k., vol. 5, see. 323. "A spoil or destruction done or permitted with 
respect to lands, houses, gardens, trees, or other corporeal hereditaments, 
by the tenant thereof, to the prejudice of him in reversion or remainder, 
or, in other words, to the lasting injury of the inheritance." Norrjs v. 
Laws, 150 N. C., 604. But, "In this country there is a strong inclina- 
tion to amplify the privileges of the life tenant. As there are in this 
country such vast tracts of unimproved land which would otherwise be 
dormant in  the hands of the life tenant, public policy required that 
ehe doctrine of waste should be liberally construed." Mod. Am. L., rol. 5, 
p. 324. 

As a result of the difference in conditions in  England and America, 
there is less inclination here to attach importance to the changes made in 
the inheritance, as from woodland to meadow or cultivated land, and the 
effect upon the inheritance, the purpose and intent with which the act 
was done. and whether the ovner of an  estate less than a fee has acted 
as a prudent owner of a fee would have done, are regarded as better 
and safer tests of the liability for waste. 

I n  Thomas v. Thomas, 166 N.  C., 628, Hoke, J., in a valuable and 
learned opinion, reviews the authorities, and he says, after giving 
several accepted definitions of n-aste : "While these definitions are still re- 
garded as sufficiently descriptive, as shown in the decisions referred to 
and others of like kind here and elsewhere, in adapting the gen- 
eral principle to conditions existent in thi5 country, the acts (257) 
which constitute waste have been variously modified until it has 
come to be established that a tenant, as a general rule, may do what is 
required for the proper enjoyment of his estate to the extent that his 
acts and nianagemeiit are sanctioned by good husbandry in the locality 
where the land is situated, having regard, also, to its condition, and 
which do not cause a substantial injury to the inheritance." 

He  then states that the general rule is that standing timber growing 
om land is considered a part of the inheritance, and that a tenant is 
never allowed to cut and sell timber merely for his own profit, but there 
is clear intimation that the tenant for life is not liable for waste in 
the cutting and sale of timber if done with a present view of making 
needed repairs, and the proceeds are honestly expended for that purpose 
and no substantial injury to the inheritance has been caused; and his 
Honor charged the jury according to this principle. 

The evidence offered by the defendant brings him within the rule. H e  
testified: "I have sold some timber from the place. I t  was mostly old 
field timber. I t  had reached its highest development and began to 
deteriorate. My purpose in having the timber cut was that of making 
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improvements on the buildings, building up fences and tenant houses. 
The making of these improvements was necessarily for the good of the 
place at that time. I applied the timber and the proceeds of its sale 
to the improvement of the buildings, building fences, repairing the old 
houses, and built some new tenant houses. During my entire occupancy 
of the place I think there have been built five new houses. These are 
ordinarily tenant houses that I am speaking of-two and four rooms. 
Also, some stables and other outhouses have been built during the period 
of my occupancy." 

He  also offered the evidence of other witnesses tending to show 
that, the general condition of the land was improved, that the buildings 
which were placed upon the land were needed for the enjoyment of t h o  
inheritance, and that the value of the land was increased by cutting the 
timber and putting the proceeds in  improvements. 

This evidence was objected to by the plaintiffs, but was competent 
unless the cutting and sale of the timber is within itself waste, withont 
regard to the purpose for which it was done, the use made of the pro- 
ceeds, and whether it was the act of a prudent husbandman, and, as we 
hare seen, the act itself is not determinative of the question. 

The plaintiffs also moved for judgment non obstanfe veredicto, 5ut 
this motion cannot be allowed except where the plea confesses a cause of 

action and sets ur, matter in  avoidance which is insufficient,, ai- 
(258) though true, to constitute a defense or a bar to the action (Baxter 

u. Irvin, 158 N. C., 219), and here the defendant, instead of eon- 
fessing the cause of action alleged by the plaintiffs, denies it. 

We find 
No error. 

Cited: Jesler v. White, 883 N.C. 127 (412) ; Cnrstarphen v. Carstar- 
phen, 193 N.C. 549 (c). 

POCOMOKE GUANO COMPANY v. THE CITY O F  NEW BERN ET AL 

(Filed 18 October, 1916.) 

1. Taxation-Tax List-Personalty Omitted-Back Taxes-County Com- 
missioners. 

Where specific property has been omitted from the tax list by the owner 
or person required by law to list it, the county commissioners shall enter 
the same on the duplicate of the next succeeding year in which it shall 
have escaped taxation; and the aldermen of a city shall do likewise. 
Revisal, see. 5232. 
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G r ~ a ~ o  Co. u. NEW BERN. 

2. Paxation-Uniformity-Constitutional Law-Equalization-Statutes- 
Excessive Valuation. 

Our Constitution requires that all taxes, whether levied by State, county, 
city, or town, shall be laid by a uniform rule, which can only be done, as 
to property, by providing for one valuation; and by statute creating a 
county board of equalization, with authority to hear and determine com- 
plaints as to proper raluation and excessive rates, etc., Revisal, sees. 5234, 
5235, 5236, the county board is given exclusive original jurisdiction to 
grant relief against excessive raluation, and the valuation thus determined 
by it is binding upon cities and town and must be adopted by them. 

8. Same-Pleadings-Demurrer. 
The complaint in an action against a city to recover for taxes paid must 

allege that the raluation complained of is greater than that fixed by the 
county board of equalization, or the tax he was forced to pay was greater 
than it would hal-e been if correctly computed at the legal rate on the 
valuation property ascertained, or a demurrer thereto will be sustained. 

THIS action is brought to recover certain alleged excessive taxes paid 
to defendant by plaintiff on fertilizing material stored in defendant's 
warehouses in  the city of New Bern during years 1907, 8, 9, and 10. 
The cause was heard by Devin, J., at April Term, 1916, of CRAVEN, 
upon the pleadings, and a demurrer ore fenus sustained upon the ground 
that the complaint failed to state a cause of action. No amendment 
to complaint was asked. From the judgment dismissing the action, the 
plaintiff appealed. 

Moore & Dunn for plaintiffs. 
R. A. Xunn for defendants. 

BROWK, 5. The plaintiff alleges that defendant placed its (259) 
fertilizer upon the tax lists for the years named and valued it at 
an excessive valuation, refusing to hear evidence as to its actual value, 
as requested by defendant. 

The plaintiff paid the taxes upon such assessed valuation to defend- 
ant, and sues to recover back the taxes upon the difference between what 
plaintiff alleges is the actual value of the fertilizer on hand during those 
years and the taxes as assessed. Plaintiff a'dmits that i t  failed to list 
said fertilizer or any part of it for taxation during those years. 

The plaintiff is a Virginia corporation, and claimed that its manu- 
factured fertilizer stored in New Bern during those years for sale was 
not  subject to local ad valorem taxation, and sought to enjoin the county 
authorities from placing the fertilizer upon the tax books for those years 
and from collecting the taxes which they had assessed thereon. 

The case was appealed to this Court, and i t  was held that while the 
State may not levy an ad valorem or other tax on personal property 
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in transit in the course of interstate commerce, the principle does not 
apply to property stored within the State by a nonresident for purposes 
of sale and distribution. 158 N. C.. 212. 

Under that decision we assume that the county of Craven collected 
the taxes upon plaintiff's fertilizer stored in New Bern during that 
period. 

The defendants contend that the  lai in tiff is not entitled to recover 
anything by this action, unless i t  is alleged and proven that the d u a -  
tion of its property upon the tax books in the hands of the city tax col- 
lector is greater than that fixed upon it by the proper authorities, viz., 
the board of commissioners for the county of Craven, or that the tax 
which i t  has been forced to pay on the property was greater than it 
would have been if correctly computed at  the legal rate on the adjudged 
valuation. 

Our laws pro~ide  that the board of county commissioners and the 
chairman of the board of list takers and assessors of the several town- 
ships and wards of cities and towns shall constitute a board of equali- 
zation for the county (Revisal, see. 5234) ; to such board the returns of 
the list takers and assessors are made. I t  is nrovided that the board of 
commissioners of the county shall hear all persons objecting to the 
valuation of their property or the amount of tax charged against them; 
that such board shall ascertain the valuation of property by examina- 
tion of witnesses or otlzerwise, and insert i t  in  the abstract (see. 5235) ; 
and it i s  further provided that taxpq-ers may complain to the board 
of conlmissioners of the county if their property has been improperly 
valued, or if the taxpayer is charged with an excessive tax, etc. (sec. 

5236). 
(260) I n  all cases where any specific property shall have been omitted 

from the tax list by the owner or person required by  la^^ to list 
the same, the board of ~omnlissione~s shall enter the same on the dupli- 
cate of the next succeeding year, and shall add to the taxes of the cur- 
rent year the simple taxes of such preceding year, not exceeding five 
years, in which such personal property shall have escaped taxation, and 
the board of commissioners shall d u e  and assess the personal property 
for those years; and the board of aldermen of the city shall do likewise 
(sec. 5232). 

Our Constitution requires that all taxes, whether levied by State, 
county, city, or town, shall be laid by a uniform rule, and this can only 
be done by providing for one valuation only upon property. R y l e  v. 
Comrs., 75 N. C., 445. 

This valuation is made by the county authorities, who have exclusive 
original jurisdiction to grant relief against excessive valuatior,. Their 
valuation is binding upon the cities and towns, and must be adopted 
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by them. When the county authorities reduce such valuation, the other 
municipal authorities must do likewise. Wade v. Comrs., 74 N.  C., 81. 

The ~~a lua t ion  upon personal property is made by the taxpayer when 
he lists his property, and is binding upon the list taker, but it may be 
corrected by the county commissioners or board of equalization at  the 
&te fixed by the statute, upon due notice to the taxpayer. 

I t  follows. therefore, that "excessive valuation" as used in  the various 
Machinery Acts means a ~a lua t ion  exceeding that which is fixed by 
the county authorities, and the "excessive tax" that may be recol-ered 
back by the taxpayer is a tax exceeding what the tax would be if cor- 
rectly calculated at  the legal rate on the valuation as finally fixed by 
the county authorities. 

I t  is, therefore, incumbent upon the plaintiff, in order to set out a 
good cause of action, to allege that the tax it seeks to recover mas levied 
upon a valuation greater than that fixed by the county authorities; that 
is to say, that the tax plaintiff has been forced to pay was greater than 
it would haye been if correctly computed at  the legal rate on the ad- 
judged valuation. I t  is the difference that plaintiff ~vould be entitled 
to recover. Pickens  v. Comrs., 112 N. C., 699. 

L u m b e r  Co. v. S m i t h .  186 N.  C.. 199. cited bv plaintiff, has no rela- , 8 " A 

tion to the question presented by this appeal. I n  that case this Court 
held that the county authorities have no right to place solrent credits or 
other personal property upon the tax lists and assess takes thereon, al- 
though the taxpayer may have omitted such property from his tax list, 
unless they give the taxpayer due notice and an opportunity to be heard. 
An injunction was granted prohibiting the collection of such tax. 

I t  is true. the plaintiff avers that the city aldermen refused to (261) 
hear plaintiff upon the application to reduce the valuation of the 
fertilizer, but c u i  boyto? A hearing would have been fruitless, since the 
aldermen had no jurisdiction to change such valuation. 

Affirmed. 

Ci ted:  R. R. v. Comrs., 188 N.C. 268 (2ec) ; X f g .  Co. v. Comrs., 189 
N.C. 102 (2c) ; B r y a n  v .  Craven  County,  204 N.C. 734 (2c). 
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1. Actions-Parties-Principal and Agent-Fraud-Judgment-Estoppel1 
Where the seller and his agent in  the sale of lands are  sued by the 

purchaser upon the ground of fraud in the negotiations for the purchade, 
in representing the title to be good and preventing the plaintiff from 
investigating before buying, and i t  appears that  the deed to the seller 
bad been set aside in  a n  action wherein i t  was determined that  his grantor 
mas without sufficient mental capacity to make it, but the agent was not 
made a party to  that  action, it is  Hcld ,  that  the agent i s  not affected by 
the former judgment and may defend, in the present action, as  to the 
mental capacity, and that  his principal mas a n  innocent purchaser for 
value, etc. 

2. Same-Defenses-Deeds and  Conveyances-Innocent Purchaser. 
Where the purchaser of lands sues the seller and his agent for fraud 

in procuring the sale, for that  the seller's deed was void for want of 
mental capacity of his grantor, but the plaintiff claims to be an innocent 
purchaser for value, without notice, if his contention in this respect is 
established no actionable wrong has been committed against him; and 
while he may be concluded by a former judgment declaring his deed void, 
this does not extend to his agent in  making the sale, who .ivi~s not a 
party to that action. 

3. Pleadings-ComplaintLis  Pendens-Statutes-Innocent Purchaser. 
A complaint in  a n  action involving the title to lands has the effect of 

notice of the plaintiff's claim to the land as  therein set forth, when the 
party to be affected therewith resides within the county, and summons 
has been issued in the cause; and where such party lives in a different 
county of the State, and claims as  a boncc pde purchaser, to affect him 
with notice of lis pender~s the requirements of the statute must be strictly 
followed; among other things, that  i t  be served within sixty days after its 
filing. Revisal, sec. 461. 

4. S a m ~ R e c o r d  Entries-Alias Summons-Presumptions-Rebuttals. 
I n  a n  action involving the title to  lands there was entered on the 

summons docket, "Case continued. Time to file pleadings." Thereafter 
a n  alias summons was issued. Held ,  the issuance of the alias summons 
presupposes that the court had not obtained jurisdiction up to that time, 
and would rebut the presumption, had it arisen under the former entries, 
that  the defendant, claiming to be a n  innocent purchaser of the lands, had 
constructive notice of the complaint filed in  the action as lis pendens. 

5. Same-Appeal and Error-Trials-Questions fo r  Jury. 
Entries in this case on the summons docket, that it  had been continued, 

with time allowed both parties to plead, being rebutted by a subsequent 
order for a n  alias summons, and i t  being necessary to determine the 
date on which the defendant in  that  action, the plaintiff in this one, had 
been served with summons, upon the question as to whether the complaint 
would operate as  a lis petbdens, the cause is remanded to the Superior 
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Court, that the fact be determined by a jury under the general or special 
Issues, with the right of either party to offer evidence thereon. 

CIVIL ACTION tried before Bond, J., at Xarch Term, 1916, of (262) 
SAMPSON. 

This is an action to recover damages upon the ground of fraud in 
tlie sale of a tract of land. 

Minnie Sabra Vann was the owner of the land, and on 12 January, 
1912. she conveyed the same to the defendant Dail for the recited con- 
sideration of $129, and on 13 December, 1912, the said Dail sold and 
conveyed said land to the plaintiff Powell for $200, the defendant Wil- 
liamson acting as the agent of Dail in making the sale; and i t  is in  
~ h k  last sale to the plaintiff the fraud is alleged to have occurred in 
representing the title to the land to be good, and in preventing the 
plaintiff from investigating the title before buying. 

OD 6 September, 1912, the heirs of Minnie Sabra Vann, she being 
dead at  that time, commenced an action in the Superior Court of Samp- 
son County against the defendant Dail for the purpose of setting aside 
the deed executed to him on 12 January, 1912, upon the ground that 
the said Minnie Sabra Vann did not at  that time have sufficient mental 
capacity to make a deed, and that there was nothing paid for the deed. 

The complaint was filed on 6 September, 1912, describing the land 
and stating the purpose of the action. 

The original summons is not in the papers, and there is no entry 
on the docket of service, or of an appearance by the defendant in person 
or by attorney. The summons issued to Wayne County, where the 
defendant Dail and his agent Williamson lived. 

At October term of court, 1912 (October 26), the follou7ing entry ap- 
pears on the summons docket: "Case continued. Time to file pleadings." 

On 16 November, 1912, an alias summons was issued in said action 
which was served on the defendant Dail on 9 January, 1913. 

The plaintiff in this action, Powell, bought the land on 13 December, 
1912, for value and without notice, unless the filing of the complaint 
is a lis pendens. 

He was afterwards made a party to the action of 17unn v. Duil, (263) 
which was tried, resulting in a finding by the jury that Minnie 
Sabra Vann did not have sufficient mind to make the deed to Dail and 
adjudging the deed from Dail to Powell to be T-oid. 

No issue was submitted to the jury as to whether Powell was a pur- 
chaser for value without notice. 

The defendant in this action, Williamson, was not a party to the 
action of Vann v. Dd. 

E i s  Honor held, on these facts, that the entry at October term of 
coust, 'Tase continued. Time to file pleadings," raised a presumption 
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of an appearance or serrice, and as matter of law that the filing of the 
complaint was a lis pendens. 

The defendants excepted. The plaintiffs offered evidence tending to 
establish his cause of action, and there was evidence to the contrary 
by the defendants. 

There was a verdict and judgment in  favor of the plaintiff, and the 
defendants appealed. 

Fowler & Crumpler, H. E. Paison, and I .  C'. Wright for plaintif. 
Butler & Herring and Langston, Allen d? Taylor for defendants. 

ALLEN, J. The principal defendant, H. G. Williamson, was no t  a 
party to the former action of TTann G.  Dail; he has never had title to 
the land in contro-versy in that action, nor does he claim under any one 
who has had title or who was a party to the action. 

He is, therefore, not only not concluded by the rerdict and jud,gment 
rendered, but they have no legal effect so far as he is concerned, and 
he has the right in this action to try anew all questions litigated therein. 

He can contest the-question of the mental capacity of the grantor 
in the deed to Dail, and he is not precluded from showing that the 
plaintiff Powell n-as a purchaser for value without notice, although 
Powell lost the land in the former action. 

This is true because only parties and privies are bound by judgments. 
and to hold otherwise would be to condemn without a hearing and with- 
out notice, which is contrary to the law of the land, and a taking with- 
out due process of law. 

I t  then becomes of the first importance to determine correctly in this 
action the status of Powell, because if he is a purchaser for value mith- 
out notice, he has the title as between him and Williamson, and no fraud 
has been perpetrated on him, and he has suffered no actionable injury. 

He  says that he is a purchaser for ralue, and that he had no actual 
notice of any fraud in procuring the deed to Dail, and his action is based 

on this allegation; but he contends that rrithout fault on his part 
(264) he is affected with legal notice of the pendency of the action of 

Ban% v. Dad. and that this constitutes the defects in his title. 
The question, therefore, determinative of this phase of the case is 

whether the former action was pending at the time he bought, on 1 2  
December, 1912, and whether the filing of the complaint therein on 6 
September, 1912, is a lis pendens. 

When the action is brought in the county where the land is situate it 
is not necessary to file a formal Z& pendens, the filing of the complaint, 
describing the property and stating the purpose of the action, being 
held sufficient; but there is "but one rule of lis pendens in North Caro- 
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lina," and the filing of the complaint "puts in operation all of the 
provisions of the statute." Collingwood v. Brown, 106 N.  C., 367. 

I t  is also held that, "The rule lis pendens, while founded upon prin- 
ciples of public policy and absolutely necessary to give effect to the 
decrees of the courts, is nevertheless, in many instances, very harsh in  
its operation; and one who relies upon it to defeat a bona fide pur- 
chaser must understand that his case is strictissimi juris." 

When we turn to the statute we find it is provided in section 461 
of the Revisal that, "The notice of lis pendens shall be of no avail unless 
i t  shall be fo'llowed by the first publication of notice of the summons, 
or by an order therefor, or by the personal service on the defendant 
within sixty days after such filing." 

There was no publication of the notice of the summons and no order 
therefor, because the defendant in the former action mas a resident of 
the State, and the part of the statute that is material is, "The notice 
of lis pexdens shall be of no avail unless i t  shall be followed by personal 
service on the defendant within sixty days after such filing." 

The complaint, which is relied on as a lis pendens, was filed on 6 
September, 1913, and the question is, Was the summons in the action 

served on the defendant within sixty days of that time, as, otherwise, 
in  the language of the statute, the notice is of no avail. 

His  Honor held that the entry on the summons docket a t  October 
Term, 1912, '(Case continued. Time to file pleadings," was conclusive 
of an appearance or service prior to that time, and decided as matter 
of law that the plaintiff bought with notice of the former action. 

There is no entry on t h e  docket of an appearance by the defendant 
in person or by attorney, and no evidence of a request made to the court 
o r  counsel for an extension of time to answer. The entry is "time to 
file pleadings7? not "time to answer," and it is at  least ambiguous, indi- 
cating the usual entries made by clerks when the action for any reason 
is not readv to be heard. 

There mas no eridence of service or appearance except the entry, and 
if this is evidence of the fact, or if it goes further and raises a pre- 
sumption in favor of the plaintiff, it is rebutted by the action of (265) 
the court in issuing an alias summons on I 6  Soveniber, 1912, 
which mas not served until 9 January, 1913. 

A11 alias summons cannot issue except when the orginal has not 
been served (Revisal, sec. 437), and it presupposes that the court has 
not up to that time obtained jurisdiction of the defendant by appearance 
or service, as o t h e r ~ ~ i s e  the court would be doing a vain and useless 
thing to issue the alias writ. 

"The general presumption is that public oificers perform their official 
duty and that their official acts are regular, and, where some preceding 
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act or pregxisting fact is necessary to the validity of an official act, 
the presumption in favor of the validity of the official act is presump- 
tive proof of such preceding act or preexisting fact." 22 A. and E. 
Ency., 1267. 

"It will be presumed that public officers have been duly elected, and 
that they have qualified; that their official acts are properly performed, 
and, in  general, that everything in connection with the official act wa's 
legally done, whether prior to the act, as giving notice, serving process, 
or determining the existence of conditions prescribed as a prerequisite 
to legal action." 16 Cyc., 1078. 

"It is a rule of very general application that where an act is done 
which can be done legally only after the performance of some prior 
act, proof of the latter carries with it the presumption of the due per- 
formance of the prior act." Knox County v. Bank, 147 U .  S., 91. 

These authorities were cited and approved in Howell v. Hurley, 170 
N. C., 403. 

I f ,  therefore, his Honor's view is correct, that the entry at  October 
term raises a presumption of service, and this is favorable to the plain- 
tiff, the issuance of an alias on 16 November would raise a presumption 
of a want of service a t  that time, more than sixty days after the filing 
of the complaint, with the burden on the plaintiff; and the most he 
could ask would be that the time of service be found as a fact. 

We are, therefore, of opinion there was error in holding as matter 
of law that the filing of the complaint operated as a Zis pendens, and 
as the effect upon the right of action of the plaintiff depends on the 
time of service of the summons, this fact, like other material facts, 
must on this record be submitted to the jury under separate issue, or 
under the general issues raised by the pleadings, with the right in each 
party to offer any available evidence tending to show service or the 
want of it. 

Of course, this does not affect the principle that when the action is in 
the county where the land is located, and the summons has already 

(266) been served, that the doctrine of lis pendens is put in operation 
by the filing of the complaint. 

There are other exceptions relied on by the defendants, but it is not 
necessary to consider them, as they are not likely to arise on another 
trial. 

New trial. 

Cited:  Dalyrymple v. C'ole, 181 N.C. 288 (3c) ; McGuire v. Lumber 
Co., 190 N.C. 808 (4p). 
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J. M. I?. MILLS v. ATLANTIC COAST LIXE RAILROAD COMPANY AND 

GEORGE WOOTEN. 

(Filed 18 October, 1916. ) 

1. Carriers of Passengers-Safety of Passengers-Negligence-Insurers. 
While a railroad company, as a common carrier, is held to a high degree 

of care to protect its passengers, and its conductors and station agents are 
made special policemen by statute to better enable it to perform this duty, 
it  is not held liable as insurers for injuries to their passengers, which, in 
the esercise of such care, their conductors, employees, agents, etc., could 
not have reasonably foreseen and prevented. 

2. Same-Trials-Evidence-Sonsuit. 
Where a passenger, while intoxicated on a passenger train, assaults 

another passenger while the conductor is in another coach attending to 
his duties, and though in an intoxicated condition the aggressor had given 
no indication to the conductor that he was quarrelsome or unruly, but, to 
the contrary, had been courteous and polite to him, offering to pay him for 
some of his eggs he had stumbled over in the baggage car, and had peace- 
ably left this car a t  the conductor's request; and the conductor had no 
intimation that this passenger was either intoxicated or likely to commit 
the assault; and, thereafter, as soon as he heard of the assault, arrested 
the aggressor, who went peaceably to destination, where he turned him 
over to the police of the city: Held,  no evidence of actionable negligence 
which ~ o u l d  render the company liable in damages for assault. 

CIVIL ACTION tried before Devin, J., and a jury, a t  Ju ly  Term, 1916, 
of OX~LOW.  

The action, by a passenger on defendant's t rain i n  August, 1916, was 
to recover damages of defendant company for failure to exercise proper 
care in  protecting plaintiff from an  assault and battery by  another 
passenger, George Wooten. On denial of liability, there was verdict 
for  plaintiff, and defendant excepted and appealed. 

D. E. Henderson and Duffy & Day for plaintiff. 
T h o m m  W.  Davis, Qeorye Rountree, and Frank Thompson for de- 

fendant. 

HOKE, J. Railroad companies, i n  the exercise of their fran- ( 2 6 7 )  
chise as common carriers of passengers, are held to a high degree 
of care in looking after the safety of passengers upon their trains. I n  
furtherance of this obligation their conductors and station agents are  
constituted, by the State statutes, special policenlen to enable them the 
better to perform their duty, and the company is responsible for  assaults 
and actionable wrongs committed upon them by other passengem or third 
persons which could have been prorided against or  prevented by the 
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vatmost vigilance and foresight. Stan ley  v. R. R., I60 N. C., 323; 
C ' a r p e n t e ~  v. R. R., 124 N. Y., 53; K u h l e n  a. R. R., 193 Xass., 341; 
S p o h n  v. R. R., 82 310. App., 74. 

While this is the standard of care imposed in such cases, it is also 
well recognized here and elsexhere that these companies are not in- 
surers of the safety of passengers and are not liable for injuries which, 
in  the exercise of such care, their conductors, employees, agents, etc., 
c'ould not have reasonably foreseen and pre~ented. P r u e t t  v. R. R., 
164 N. C., 3 ;  Ry. Co. v. Hinds, 53 Pa. St., 512; 2 Hutchison on Car- 
riers (3  Ed.), see. 981. 

I n  application of these principles, and on careful consideration of 
the facts presented in the record, the Court is of opinion that the plain- 
tiff has shown no right to recorer in this case and that defendant's 
motion for nonsuit should h a ~ e  been allowed. From these facts it 
appears that in August, 1916, plaintiff, a passenger on defendant's train, 
from Wilmington to Kew Bern, was assaulted by another passenger, 
one George Wooten, and, according to plaintiff's version, received pain- 
ful injuries. I t  further appeared that plaintiff and four or five others 
on the train had placed their baggage in one of the coaches, and this 
the conductor had removed to the baggage car;  that some time after 
leaving New Bern Footen, who had been drinking, on going into this 
car to look for his valise, stumbled over a basket of eggs belonging to 
the conductor; that the said Wooten was very apologetic about it, and 
insisted on paying for the eggs, and, on being told that he 15-as not 
allowed to ride in the baggage car, went back and took his seat in  the 
coach. There was nothing in the condition or conduct of George 
Wooten, when in the presence of the conductor or when he could reason- 
ably have noted it, to give indication that he was at  all quarrelsome 
or unruly, and this was all the notice the conductor had that Wooten 
was under the influence of whiskey; that, some time after-an hour or 
more, so far as we can ascertain from the testimony-when the train 
was nearing Wilmington and the conductor was in another car making 
up his reports, plaintiff, who was also drinking, had an altercation with 

Wooten, and the fight ensued; that as soon as the conductor heard 
(268) of it he went immediately into the car where the fight took place, 

sat down by Wooten. who was then behaving quietly, and, on ar- 
rival at Wilmington, at the request or suggestion of  lai in tiff, turned 
him over to the local officers. Speaking to this phase of the matter, the 
conductor said: "I was getting off my report, and some one said that 
there was a scrap going on, and I went immediately, and X r .  Mills said 
that this man had beat him up. and his nose was scratched, and I said, 
'So you want him prosecuted 1' and he said, 'I do,' and I took Mr. Wooten 
and sat down by him from the time I got to the place where the trouble 
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occurred un t i l  I got to  Wilmington, a n d  there I turned h i m  over to  the  
officers. W h e n  he  was  s i t t ing 11-ith m e  he  was absolutely quiet as h e  could 
be. I did  no t  see Mr. Wooten walking o n  the  t r a i n  ei ther  before o r  a f te r  

u 

t h e  difficulty, a n d  could no t  see h i m  staggering. I did no t  see h i m  
f r o m  t h e  t i m e  he  w a s  i n  t h e  baggage car  looking af ter  his  baggage, a n d  
I told h i m  i t  was no t  safe  i n  there ;  to  go a n d  take his  seat ;  t h a t  we  d id  
n o t  allow people to  r ide  ill there ;  a n d  t h a t  w a s  t h e  last  t ime I remem- 
ber seeing him, a n d  there was  nothing to call m y  at tent ion to h i s  being 
o n  t h e  t r a i n  a t  all." 

On this,  t h e  testimony chiefly relevant, we a r e  of opinion t h a t  n o  
breach of d u t y  h a s  been established against  t h e  company or  i t s  employees, 
and  t h a t  a judgment of nonsuit should be entered. 

Rerersed. 

Cited : 
596 (c) ; 
219 N.C. 

Chancey 2;. R. R., 1 7 4  N.C. 352 (c) ; Pride v. R. R., 176 N.C. 
W i l s o n  v. Bus Lines, 217 N.C. 587 ( c ) ;  White v. Chappell, 
659 (c) ; Smith v. Cab Co., 227 N.C. 575 (c).  

RALEIGH BANKING AND TRUST COMPANY v. W. D. CLARK. 

(Filed 18 October, 1916.) 

I .  Bills and  Notes-nials-Evidence-Prima Facie Case-Defects-Bur- 
den of Proof. 

Where a holder of a promissory note sues thereon, he makes out a 
prima facie case which will entitle him to a verdict, by introducing the 
note and proving same and the indorsement thereon, if he is not the payee ; 
but where defects and irregularities are  set up by the defendant sufficient 
to avoid the note, with e~ idence  tending to prove them, the burden is upon 
the plaintiff to show that he acquired the note before its maturity and 
without notice. as  a holder in due course; and if this 'is so found by the 
jury, he is entitled to a verdict, though the defendant has established, with 
the burden on him, that the note mas. in fact, defective. 

2. Same-Issues-Judgments. 
Where in an action by a n  indorsee of a promissory note the defendant 

pleads defects therein, and offers evidence that  its ~ ~ a l i d i t y  depends upon 
a loan to be secured by the originaI payee, which was not done. an issue 
answered in defendant's favor, that  plaintiff was not a purchaser for value, 
without notice, before maturity. is not sufficient to sustain the judgment, 
the requisites as  to the burden of proof being lacking in the case. 

CIVIL ACTION t r ied a t  Apr i l  Term,  1916, of WAKE, before (269)  
Connor,  J., upon  these issues: 
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BANK ti. CLARK. 

1. I s  the plaintiff a corporation, duly authorized to conduct a banking 
business in the State of Korth Carolina, as alleged in the complaint? 
Answer : "Yes." 

2. I s  the plaintiff purchaser for value without notice, and before 
maturity of the note set out in the complaint ? Answer : "No." 

3. I n  what sum, if any, is defendant indebted to plaintiff on note 
set out in complaint? Answer : 

Upon the findings the court adjudged that plaintiff was entitled to 
recorer nothing. Plaintiff appealed. 

Willis Smith for p l~in~t i f .  
S. Erown Shepherd for defendant. 

BROWX, J. This action is brought to reeovkr on a note for $596.80, 
alleged to have been executed by defendant to John N. Hammer, dated 
22 December, 1913, due six months after date and indorsed by Hammer 
to plaintiff 20 March, 1914. 

I n  his answer defendant alleges that the note sued on was given to 
said Hammer as premium upon a policy of life insurance to be issued 
by the New York Life Insurance Company, of which said Hammer was 
agent; that the note was executed upon condition that said Hammer 
would arrange to make defendant a loan of money through said insurance 
company, based upon said policy, otherwise the note was not to be paid; 
that the insurance company failed to make said loan, and required a 
medical examination, and thereon defendant wrote at  once and canceled 
the application for insurance; that the loan was nerer made and the 
policy of insurance was never accepted by defendant. Upon these 
pleadings the court submitted the three i s s ~ ~ e s  abore set out, the third 
of which was never answered. 

Upon those findings the court erred in rendering judgment for de- 
fendant, as the issues submitted and answered are not determinative of 
the case. Bryant v. Ins. Co., 147 N.  C., 181. 

The law bearing upon negotiable instruments, as to when a holder of a 
note is one in "due course," has been well settled by the leading case of 
Bank v. Fountain, 148 S. C., 590, in a well considered opinion by Mr. 
Justice Hoke, which has been frequently cited and approved. I n  that 

case it is held: "When it is shown that a negotiable instrument 
(270) sued on has been procured by fraud, or there is evidence tending 

to establish it, it is necessary for a recox-ery by one claiming to be 
the holder in due course to show by the greater weight of the evidence 
that he acquired the title (1) before maturity; (2) in good faith for 
value; ( 3 )  without notice of any infirmity or defect in the title of the 
person negotiating it. Revisal, secs. 2201, 2208." 
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When plaintiff put in evidence the note sued on and proved its execu- 
tion and indorsement, a pq-ima facie case was made out which, if be- 
lieved, entitled plaintiff to verdict and judgment. I t  was then "up to 
defendant," as the phrase goes, to introduce evidence tending to estab- 
lish the defense to the note set up in his answer. When this was done, 
the burden of proof rested on plaintiff to offer evidence and to satisfy 
the jury that plaintiff acquired the note in due course, that is to say, 
before maturity, for value and without notice of the defect or equities 
set u p  against it. The plaintiff is required to satisfy the jury as to 
these essentials of a holder in due course because they are mattem 
within the exclusive knowledge of its officers. But plaintiff is not re- 
quired to do this until the defendant has offered evidence tending to 
establish the allegations of his answer setting up fraud, want of con- 
sideration, or other defect in the note. 

The defendant was not entitled to judgment upon the issues sub- 
mitted and answered, because no issue has been submitted and answered 
establishing the defect in the note aaerred in his answer. 

I f  defendant fails to establish his allegations, plaintiff would be 
entitled to judgment upon the note without further proof than that 
necessary to make out the prima facie case referred to. I f  defendant 
establishes his defense by proof satisfactory to the jury, the plaintiff 
may nevertheless recover by likewise satisfying the jury that it took 
the note in due course, that is, before maturity, for value, and without 
notice of the defect. 

New trial. 

Cited: Security Co. v. Plzarmacy, 174 N.C. 656 (c) ; Collins v. Vandi- 
ford, 196 N.C. 239 (c). 

IN RE ACCOUST OF J. W. WINSTON ET ALS.. EXECCTORS OF OCTAVIA H. DUKE, 
DECEASED. 

(Filed 18 October, 1916.) 

1. Wills-Costs-Court's Discretion-Appeal and Error. 
Where the will of the testator has been caveated and the will sustained, 

and it appears that the estate consisted of lands, the costs of the pro- 
ceedings are not considered as debts owed by the decedent, under the 
general rule that residuary legatees are first to be paid; and the taxing 
of such costs against the estate proportioned among the devisees is a 
matter within the discretion of the trial judge, which will not be disturbed 
on appeal. Revisal, see. 1268. 
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2. Wills-Caveat-Surveys-Costs-Executors and Administrators. 
Where certain land contiguous to the lands of other devisees are devised, 

without direction in the will for a survey or partition or for perfecting the 
title, the cost of survey and registration of deeds should be borne by the 
devisees of the lands, and it is not a proper charge against the estate to 
he paid by the executor. 

(271) PROCEEDINGS in  the Superior Court of FRAXI<LIN for settle- 
ment of the final account of the above named executors. The  

cause came before B o n d ,  J., a t  chambers upon exceptions heard upon 
appeal from the clerk. F1rom the  judgment rendered, August Term, 
1916, the executors of Mrs. Octavia H. Duke, J. W. Winston and J. W. 
Woodlief, and Joseph W. Winston indi~idual ly ,  appealed. 

TV. B. Ru@n, W .  H .  P a r b o r o u g h ,  B e n .  T .  H d d c n  for appel lants .  
T .  T .  H i c k s  for  H a r r i s  he i r s ,  appellees.  

BROWI~, J. The items excepted to are:  
First. To the ra te  of commissions allowed the executors. 
Second. To the allowance of the expense of caveat to the will of 

J. W. Duke, aggregating $1,780.41. 
Third. T o  the allowance of $108 for survey of Vance County Duke 

tract of land and cutting off' parts  of same as by the will of Mrs. 0. H. 
Duke directed. 

H i s  Honor overruled the first exception, as to rate of commissions, 
to  which there i s  no exception. H e  sustained the exception to the allow- 
ance of costs of caveat to will of J. W. Duke as against the estate of 
Mrs. 0. H. Duke, and ordered the clerk to reform the account, find the 
values of the property of the estate of J. W. Duke, apportion the ex- 
pense of caveat upon the same, and charge the same upon the estate of 
J. W. Duke in the hands of the derisees of Octavia Duke. The execu- 
tors and J. W. Winston excepted. His  Honor sustained the exception 
as to allowance of costs of survey of the Sam. L. Duke tract and ordered 
that  the same be charged against J. W. Winston, derisee. The execu- 
tors and J. W. Winston excepted and appealed. 

J. W. Duke died in December, 1910, devising his entire estate to his 
TI-ife, Octauia. H e  owned real estate and very little personal property. 
911 of i t  went into the hands of his widow. -1 careat was filed to his will 
by his heirs a t  law, his nephews and nieces. The  cause was tried and 

the will sustained. The court adjudged that  all the costs be paid 
(272) by the estate of J. W. Duke. These costs amount to $1,780.41. 

The decree of Judge Bond adjudges that  these costs are a charge 
upon the estate of J. W. Duke. There i s  no evidence or finding of any 
personal property now in existence belonging to said estate. J. W. Duke 
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died in 1910, devising all his property, real and personal, to his wife, 
Octavia, and what little personal estate he owned was received and 
doubtless consumed in its use by her. 

We think his Honor properly held that said costs are a charge upon 
the different portions of the estate of J. W. Duke received by the dif- 
ferent devisees of Octavia Duke. 

The costs and expenses of the caveat proceeding are not in any legal 
sense a debt of J. W. Duke, and the general rule that residuary legacies 
are to be taken first for payment of debts and then general or pecuniary 
legacies has no application. 

Upon the termination of an issue of devisavit vel non,  raised by a 
caveat to a will, the trial judge has a discretion as to taxing costs. R e  
may direct that all the costs be paid by the estate of the testator. Re- 
visal, sec. 1268. ,Mayo v. Jones, 78 N. C., 406. 

This expenditure was incident to the probate of the will in solemn 
form, and is in no sense a debt created by the testator. I t  was incurred 
for "salvage of the cargo," in which all were interested. Therefore, 
the judge correctly ruled that every part of the estate of J. W. Duke 
must bear its proper and proportionate part of these costs. 

The third exception is to the allowance to the executors of $108.50 
expended in surveying the land de~ised by Mrs. Octavia Duke to J. W. 
Winston and recording title deeds relating to said land. 

The will of Mrs. Duke devises the Samuel L. Duke tract of land to 
Joseph W. Winston, viz.: "All the land contained in said tract except 
the strip of land between Henry Vaughan and the road and 4 acres 
adjoining the farm of Robert Vaughan." 

There are also devises of contiguous lands to Henry and Robert 
Vaughan. There is no direction in the will for a survey for partition 
or for perfecting the title. I t  was the duty of the devisees to record 
the deeds and to have the survey made if desired at their own expense. 
No authority is given the executors to incur such expenditure on behalf 
of the estate. 

Affirmed. 

Cited: In re Will of Hargrove, 206 Y.C. 313 (c). 
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(273) 
JOHN H. BOUSHSLL, RECEIVER, r. W. B. STRONACH. 

(Filed 18 October, 1916.) 

1. Corporations-Subscriptions-Consideration-ten Contracts-Parol 
Evidence. 

A subscription to shares of stock in a proposed corporation is upon a 
sufficient consideration; and when the corporation has accordingly been 
formed and becomes insolvent, the subscriber, at  the suit of the receiver, 
may not vary its written terms by par01 evidence tending to show that, 
at  the time, it was agreed that he would not be required to pay it. 

2. Corporations-Subscriptions-Secret Limitations-Good Faith. 
One may not avoid liability on his subscription to stock in a proposed 

corporation on the ground of a secret agreement that his subscription was 
given only for the purpose of inducing others to subscribe, and that he 
should not incur any liability thereunder, for this would be in violation 
of the lam requiring good faith and fair dealing among subscribers, and a 
secret limitation of liability for the benefit of one to the disadvantage of 
the others of them and to the corporation's creditors. 

CIVIL ACTION tried by Cooke, J., at May Term, 1916, of WAKE. 
This is an action by the receiver of an insolvent cor~oration to re- 

cover upon a subscription to the stock of the corporation. 
The defendant a'dmits the subscription to the stock and alleges the 

following as a defense: "But the defendant alleges that in  signing his 
name to said paper he was not aware that he was binding himself to pay 
any shares of stock in said corporation or making himself liable there- 
for, and that he, the said defendant, did not knowingly or intentionally 
contract or agree to take three shares or any other number of shares - 
of stock in said corporation; that he, the defendant, was induced, per- 
suaded, and misled to sign said paper by false statements and repre- 
sentations made by the said C. R. Tomles, promoter of said corporation, 
that he, the said Towles, was engaged in promoting or organizing a 
corporation to manufacture and sell shirts in the city of Raleigh, and 
that he was getting up a list of good, responsible people of Raleigh to 
sign their names to assist him in getting other people to take stock, and 
that it was not intended, nor his purpose, that the defendant should 
pay any money or take any stock or assume any financial obligation 
by reason of his signing said paper, and that the defendant mas not 
required to take any stock or pay for any stock, and that the signing 
of said paper did not bind him to do so ; that the defendant was induced 
by said representations to sign his name to the paper which was presented 
to defendant, without reading or examining the same, and merely as an 

accommodation, as defendant was not interested in a proposition 
(274) to manufacture shirts, knew nothing of the financial possibilities 
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of the scheme, and had no money to inrest in such ventures, de- 
fendant being engaged in the railway business as a train conductor and 
being thereby kept away from home and deprived of the time and oppor- 
tunity to keep in touch with such enterprises; that the said representa- 
tions and statements made bv the said C. R. Towles were false and were 
made with a knowledge of their falsity, and were calculated and intended 
by the maker thereof to deceive the defendant, and that the defendant 
relied upon said statements and representations and was deceived thereby, 
and was induced thereby to sign his name to the said paper without 
reading the same; that the defendant did not discover said fraud, so 
practiced upon him, until after the financial failure of the said corpora- 
tion and the appointment of a receiver thereof by the court; that no 
demand or notice to pay for any stock in the said corporation had ever 
been made upon defendant, and defendant had received no notice or 
information that he was considered a subscriber for said stock or liable 
therefor until the failure aforesaid and the appointment of said re- 
ceiver, whereupon defendant promptly refused to pay any money on 
account of his alleged subscription for stock, and disaffirmed the same; 
and defendant hereby pleads said fraud in disaffirmation and repudia- 
tion of the alleged contract of subscription and in bar of the plaintiff's 
right to recover thereon." 

His  Honor held that the matters alleged in the answer were not a 
defense, and rendered judgment on the pleadings in favor of the plain- 
tiff, and the defendant excepted and appealed. 

W. H.  Pace and S. Brown Shepherd for plaintif. 
William B. Snow for defendant. 

ALLEN, J. A fair construction of the answer of the defendant is 
that he subscribed for three shares of stock, not intending to pay for 
them, and that he was induced to make the subscription by the state- 
ment of the promoter that he would not be required to pay; that he 
wanted his name on the subscription list, as one of the good, responsible 
people of Raleigh, to assist him in  getting other people to take stock; 
and, as thus understood, the facts alleged do not constitute a defense. 

I n  the first place, the subscription list is a contract in writing, sup- 
ported by a valuable consideration, and comes within the principle that 
a written contract cannot be impaired or changed by parol, and the facts 
alleged are in substance that the defendant subscribed for the stock 
upon the agreement that he would not be required to pay for it. 

The question is considered in Rousseau 7:. Call, 169 N .  C., 176, (275) 
where the Court says: "It is held in this jurisdiction that when 
persons mutually subscribe a stated sum for a definite and lawful object, 
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the subscription of one may be regarded as a proper consideration for 
that of the other (University v. Bordcn, 132 X. C., pp. 477-491) ; and it 
is very generally recognized that when work has been done or expendi- 
tures made or debts incurred on the faith of such a subscription, it then 
becomes a binding obligation (P ipk in  v. Robinson, 48 X. C., 152, and 
37 Cyc., p. 486) ; and, when or to the extent that it has been expressed 
in writing, it comes under the principle obtaining in other written con- 
tracts, that i t  may not be changed or sensibly impaired by parol. Crane 
C. Library Assn., 29 N. J. L.; Burnhanz 7,. Johnson, 15 Wis., 286; 37 
Cyc., p. 504." 

I t  has also been held that when one assumes a pecuniary obligation 
by writing, a cotemporaneous agreement that he shall not be required to 
pay does vary the contract, and is not enforcible. Bank v. Moore, 138 
N. @., 532; Basnight C. Jobbing Co., 148 N.  C., 350. 

The Court says in the first of these cases, which was an action upon 
a note given for stock: "The only defense attempted amounts, in sub- 
stance, to this: That though the defendant executed his note and re- 
ceived a valuable consideration for same, there m7as an understanding 
and agreement at  the time that payment should never be enforced or 
demanded. A11 the authorities are agreed that such a defense is  not 
open to the defendant." And in  the second: "The plaintiff alleges 
the execution of the contract sued on, which is admitted by the defend- 
ants in their answer. The terms of that contract are plain and unam- 
biguous. The defendants explicitly agree therein with the plaintiff that 
they d l  become sureties of the jobbing company for the strict per- 
formance of the obligation assumed by the company, which is that, upon 
demand, and one year from the date of the contract, the jobbing com- 
pany will pay to the plaintiff the sum of $5,000 for his fifty shares of 
stock. There can be no doubt as to the correct meaning of this lan- 
guage. I t  is an express and unconditional promise in their individual 
cllaracter, that the money shall be paid at  the appointed time. In  
their answers the defendants deny this allegation and aver that they 
were not liable personally or individually. This is a square contradic- 
tion of the terms of the contract and of the obligation to pay the money 
themselaes, which they assumed by the execution of the instrument." 

There is also another objection to the defense alleged, equally con- 
clusive against the defendant, and that is that the law requires good 
faith and fa i r  dealing between stockholders, and will not enforce a secret 
agreement, which is for the benefit of one and to the disadvantage of 

other stockholders and creditors. 
(276) Nor mdl it allow one to give or lend his good name to a pro- 

moter "to assist him in getting other people to take stock" and 
then relieve him from liability upon an agreement that he would not be 
required to pay. 

326 
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The authorities are numerous in support of this principle, and we 
refer only to a few of the more recent. 

"It will be no defense to an action to enforce the subscription that 
the subscription mas colorable merely, not intended to be paid, and that 
there was a secret agreement that it should not be paid, but that it was 
intended merely to enable the corporation to get sufficient stock subscribed 
to enable it to become incorporated under the law, to induce others to 
subscribe for shares, or to g i ~ e  credit to the concern. The rule extends 
so far  as to avoid all secret conditions annexed to the contract of par- 
ticular subscribers by which their engagement is rendered more onerous 
to the corporation, more favorable to them, or in any respect different 
from that named in the written contract and in the governing statute, 
and to hold the subscriber liable to the obligations of a bona fide share- 
holder; and this is illustrated by a variety of decisions cited here and 
elsewhere. The reason is said to be that such contracts are contracts 
anlong the subscribers, as well as contracts between the subscriber and 
the corporation; so that to allow them to operate to release the subscrip- 
tion of the particular subscriber would operate as a fraud on the others." 
10 Cyc., 433-4. 

"Conditional subscriptions to stock of corporations have been de- 
clared to be contrary to sound public policy, by reason of their tendency 
to mislead and ensnare creditors, and not, therefore, to be encouraged. 
. . . A subscription to the stock of a company with the understanding 
of the president that the stock is not to be paid for or held, but is to be 
canceled, is fraud upon all subsequent subscribers, and holds the party 
thus subscribing to the responsibilities of a bona fide subscriber. . . . 
When a subscription contract is reduced to writing and signed, all oral 
agreements, whether prior or contemporaneous, are merged in it, and 
parol evidence of them cannot be received to 17ary the legal import of the 
writing." 7 R. C. L., 228-9. 

'(That one man has bound himself to place a certain amount of his 
money upon the risk involved in  the proposed corporate enterprise is 
an inducement to others to venture their funds in like manner. To hold 
that a secret stipulation is valid would be, in law, a fraud upon other 
subscribers as well as upon the public dealing with the company. The 
party subscribing would be, and is, held bound to all the responsibilities 
of a bona fide subscriber. Otherwise, there might purport ostensibly to 
have been taken a large amount of capital stock, whereas, in fact, 
there would be really no stock taken at all. The law, therefore, (277) 
frowns upon all secret stipulations of any sort in subscription 
agreements, and treats them as a nullity." 9 M. A. L., 92. 

We are, therefore, of opinion that there is no error in the judgment of 
the Superior Court. 

Affirmed. 
327 
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Cited: Drug Co. v. Drug Go., 173 N.C. 512 (cc) ; Mfg. Co. v. Mc- 
Cormick, 175 N.C. 279 (c)  ; Improvement Co. v. Andrews, 176 N.C. 
282 (c) ; Taylor v. Everetf ,  188 N.C. 264 ( c ) ;  Roebuck v. Carson, 196 
N.C. 674 (c) ; Trust  Co. v. Wilder, 206 N.C. 125 (d )  ; Coral Gabla,  
Inc. v. Ayres, 208 N.C. 428 (c)  ; Ins. Co. v. Xorehead, 209 N.C. 175 (d). 

(Filed 15 October, 1916) 

CourteEvidence-Intimation of Opinion-Statutes. 
Where it is material in a controversy over lands to establish the place 

where a certain swamp joins a certain named run, the evidence being 
conflicting, and a surveyor, theretofore appointed, had testified and his 
map put in evidence, tending to sustain the contention of one of the parties, 
it is reversible error for the trial judge to instruct the jury that they 
must be guided in their judgment, not from the map, but from the testi- 
mony of the surveyor and other witnesses, such being an intimation of 
opinion by the court upon the weight of the eridence forbidden by the 
statute. Revisal, see. 335. 

CIVIL acTIoN to recover land, tried before Rountree, J., and a jury, a t  
October Special Term, 1915, of B R ~ K ~ ~ I C I C .  

On  the issue as to title there was verdict for defendant. Judgment, and 
plaintiffs excepted and appealed, assigning for error chiefly tha t  the 
court i n  its charge expressed an  opinion on the 1-alue of certain testi- 
mony relevant to the issue. 

C. Ed.  Taylor for plainiiff. 
Crammer & Davis fcr defendant. 

HOKE, J. On  the tr ial  of the issue it became a relevant and material 
circumstance whether Xiddle Swamp Run  joined with Lockwood's 
Folly Run  above or below a n  island (the land in dispute). 

Plaintiff offered evidence tending to shorn tha t  the junction took 
place before i t  reached the island, and the map of the surreyor, made 
by order of court and in eridence, showed this to be the fact. 

The  defendants' evidence tended to show that  Middle Swamp R u n  
joined Lockwood's Folly Run below the island, and this was a very 
much disputed question between the parties. 

H i s  Honor, after referring very fully to the respective positions, 
among other things, charged the jury as follows: "Now, I was about 
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(279) to overlook the fact that some of the testimony, which you ought 
to be satisfied with, shows that the Niddle Swamp's Run really 

doesn't run into Lockwood's Folly until it gets around the island. They 
say that is so, and they say that the map of the surveyor is not necessarily 
correct. You must be guided in your judgment, not from the map, but 
from what the surveyor says and what all the other witnesses say." 
Plaintiff excepted. 

After giving the matter full consideration, and in  view of the fact 
that this was on a phase of the evidence which had become very material 
to the issue, the Court is of opinion that the portion of the charge ob- 
jected to is in  violation of the statute, Reaisal, sec. 535, that "No judge, 
in giving his charge to the petit jury, either in a civil or criminal action, 
shall give an  opinion whether a fact is fully or sufficiently proved, such 
matter being the true office and province of the jury." 

Even if the comment as to the par01 testimony of the witnesses should 
be held an inadvertence, sufficiently corrected by what immediately fol- 
lows and tending to show that the judge was only giving the defendant's 
estimate of the testimony and not his own, the closing portion of the 
charge as to the map was clearly an adverse intimation on the weight 
the jury should attach to it. The map was in evidence as an official 
survey by order of court in the cause, and it was for the jury to de- 
termine what effect they would give it, and uninfluenced by any intima- 
tion from the court. A reference to our decisions on the subject will 
show that this Court has been very insistent on the requirement of the 
statute, and that an expression of opinion on the part of the trial judge 
is forbidden not only in  the charge, but at any time during the trial, 
in the hearing of the jury, S. v. Cook, 162 N. C., pp. 586, 588; Park v. 
Exum, 156 N. C., 228; Withers v. Lane, 144 N. C., 184. 

We think that the portion of the charge objected to must be held for 
reversible error, and that there should be a new trial of the ca'use. 

New trial. 

STEPHEN NELSOX V. SUSAN D. LINEKER. 

(Filed 18 October, 1916.) 

Deeds and Conveyances-Calls-Natural Boundaries-Stone Markings- 
Evidence-Questions for Jury-Trials. 

While a stone marked and securely embedded in the ground for the 
purpose of a survey and deed to lands is not strictly regarded as a natural 
boundary, it is an artificial monument of boundary, and when identified 
and properly placed may be controlled against calls of lesser dignity ; and 
where under such conditions and for such purposes a stone marked with 
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the grantee's initials has been securely placed as at  the end of a call, "to 
a point beyond a 4-mile post to a stake marked 'S. N.'" but has been 
removed, it is for the jury to determine, upon competent evidence, its 
former location with reference to the call in the deed, and, when so located, 
it will control the distance stated in the convexance. 

CIVIL ACTION to recover land, tried before Peebles, J., and a (280) 
jury, a t  April Term, 1916, of NEW HAKOVEE. 

A t  the close of the testimony, on adverse intimation from the court as 
to plaintiff's right to recorer, he submitted to a nonsuit and appealed. 

J.  D. Bellamy & Son, for plaintiff. 
A. G. Ricaud for defendant. 

HOKE, J. Plaintiffs claimed under a deed containing the following 
description: "Beginning a t  the point where the run of Wildcat Branch 
intersects the main road on the east side thereof; runs thence north 
45 degrees east with the eastern boundary of said road 22 chains to a 
point beyond the 4-mile post at  a stone marked 'S. N.,' runs thence 
south 66 degrees east 15 chains to a stake; thence south 17 degrees west 
14 chains and 15 links to a gum in the run of Wildcat Branch: thence " 
westwardly with the run of said branch as it meanders to the main road, 
the point of beginning." And, in connection with same, introduced evi- 
dence tending to show that at  the time he bought the land and took the 
deed he had the same surveyed, and, at the end of the call, "thence north " ,  
45 east with the eastern boundary of the road 22 chains to a point 
beyond the 4-mile post a t  a stone marked 'S. N.,' " he placed a stone 
procured for the purpose, marked "S. N."; this being at a point from 2 
to 300 feet beyond the 4mile post; that the same was a stone he had ob- 
tained from Mr. Myers at  the marble yard; had these letters carved on 
i t  and placed i t  i11 the ground about 2 feet, leaving a portion above the 
ground: that it was so placed there to indicate the corner, and the line - 
was run to it as such and called for as a corner in making the deed, etc. ; 
that the stone had later been removed or dug up by mistake, after it 
had remained in its position fourteen or fifteen years, and witness 
could point out on the ground the exact position where the same had 
been planted. A witness by the name of Lamont testified that he recalled 
having plowed so as to loosen it, and pulled it up and carried same 
to his employer, a Mr. Herbert, who had bought a piece of the land 
himself; that it was near 2 feet long, 4 or 5 inches at  the top, sloping 
larger towards the bottom, and was placed in  the ground 18 inches or 
more, at  or near the road, and about 100 yards north of the Pmile post. 

There mas opposing el-idence on the part of the defendant, and i t  was 
further made to appear that if plaintiff's deed could not extend to 
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(281) the stone as claimed by plaintiff, but stopped at the end of the 22 
chains, the distance called for, i t  did not cover the land in dispute. 

At  the close of the entire testimony the court gave intimation that 
he would charge the jury "that the stone marked 'S. N.' was not a 
natural boundary; that plaintiff's title would stop at the 22 chains, 
and that plaintiff could recover nothing beyond that." I n  deference to 
this intimation, plaintiff submitted to a nonsuit and appealed. 

I t  is very generally recognized that a call for "stakes" in the descrip- 
tive terms of a deed is not sufficient to control course and distance unless 
the deed itself affords data from which the term "stake" can be given 
a definite placing. Crowell v. Jones, 167 N. C., 386; Massey v. Belisle, 
24 N. C., pp. 170-179. They are usually of such a transitory nature, so 
liable to be destroyed or in some way removed, by chance or otherwise, 
that they are not regarded as monuments of boundary a t  all, but are 
considered only as imaginary points to be fixed and determined by a 
correct survey of course and distance if such calls appear also in  the 
deed. Reid v. Xchenck, 14 N. C., p. 65. The same principle might apply 
to a stone unidentified and casually placed and which would be subject 
to the same liability of removal. But the principle, in our opinion, does 
not apply to the facts of this case as presented in plaintiff's evidence. 
This testimony tends to show, as stated, that the stone claimed by 
plaintiff to be the corner mas one procured for the purpose, with the 
initials of plaintiff's name carved thereon, securely placed in  the ground 
as a corner called for in plaintiff's deed, and which was placed as such 
corner at  the time the land was surveyed for the purpose of making the 
deed, and if these facts are accepted by the jury, it would give the call 
such elements of identification and permanence as to constitute it a monu- 
ment of boundary, and usually considered sufficient to control course and 
distance if its original position is satisfactorily established. True, as 
his Honor stated, it would not be considered "a natural boundaky," 
these in strictness referring to such objects as have permanent and 
natural placing upon the land; but i t  is an artificial monument of 
boundary, and usually given controlling effect as against calls of lesser 
dignity, such as course and distance. Tiedeman on Real Property, see. 
831; Jones on Law Real Property Conveyancing, see. 386; Burdick on 
Real Property, p. 757; 3 Washburn on Real Property (5 Ed.),  pp. 434 
and 435; Tyler on Law Boundaries, p. 30, etc. And the position is 
not affected by the fact that the natural or established monument has 
been removed, if it is shown to have been placed by the parties as an 
original boundary of the land, and its original position, as stated, is es- 
tablished by satisfactory proof. I n  case of removal, however, if the lost 

monument cannot be given its proper placing, then resort must be 
(282) had to other calls, and, usually, the course and distance will then 
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prevail. Tiedeman on Real Property, sup~u; 4 A. and E. Enc. 
(2 Ed.), p. 850. 

While i t  is said, i n  these and other authorities, that an artificial 
monument of boundary is not, as a rule, given the same weight in con- 
trolling course and distance that is allowed to natural boundaries, the 
latter being regarded of a more permanent character and less likely 
to mislead, the former, in case of conflict, is considered the superior 
call in  reference to course and distance, and controls the same when it 
is properly identified and placed and called for in the deed as a corner 
of the land. Lumber Co. v. Bernhardt, 162 N.  C., 460. 

The testimony offered by plaintiff permits the inference, further, that 
the stone marked "S. K." was so marked, procured, and placed as a 
corner of the land, at  the time of the survey made, with the view and 
purpose of making the deed, and that said deed was made intending to 
convey the land so surveyed; and, if this be true, the stone would be 
the proper boundary, whether called for in the deed or not, coming 
within the second rule laid down in the case of Cherry v. Slucles, 7 
K. C., 82, which is as follows: "Whenever i t  can be proved that a line 
actually run by the surveyor  as marked and a corner made, the party 
claiming under the patent or deed shall hold accordingly, notwithstand- 
ing a mistaken description in the patent or deed." 

The rule has been applied in several recent decisions of the Court, 
among others, Allison v. Kenion, 163 N. C., 582 ; Clark v. Aldridge, 162 
N.  C., 326, and in the latter case the principle is stated as follows: 
"Where the parties, with the view of making a deed, go upon the land 
and make a physical survey of the same, giving it a boundary which is 
actually run and marked, and the deed is thereupon made, intending 
to comey the land which they hare surveyed, though a different and er- 
roneous description may appear upon the face of the deed, the land thus 
ascertained and intended will pass between the parties or voluntary claim- 
ants who hold in privity, this being an exception to the general rule that 
parol evidence may not vary or contradict the written instrument." 

The Court is of opinion, therefore, that on the fa'cts in evidence 
there was error in holding, as a matter of law, that the line, N. 45 E. 
22 chains, stopped at the end of the specified distance, and, on the 
testimony as it now appears, the issue should be submitted to the jury 
on the question whether this stone was marked and securely placed as a 
corner of the land and called for in the deed, and whether the position 
of same, as originally placed, can now be established by proof. 

For the error indicated plaintiff is entitled to a new trial of the 
cause, and it is so ordered. 

New trial. 

Cited: In re Hurley, 185 N.C. 423 (c). 
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GALLUP & GO.,  IKCORPORATED, r. J. B. ROZIER ET AL. 

(Filed 18 October, 1916.) 

1. Vendor and Purchaser-Merchandise i n  Bulk - Statutes - Burden of 
Proof. 

Under our statute the sale of a stock of merchandise, in large part  or 
as  a whole, in bulk, is  prima facie eridence of fraud, and renders the 
transaction void, unless the seller has complied with the statutory require- 
ments as to inventory and notice to his creditors, with the burden on him 
to show that he has done so. Gregory's Suppl. to Pell's Revisal, sec. 964a. 

2. Same-Instructions-Appeal and  Error. 
I n  a n  action to set aside the sale of a stock of merchandise in bulk 

(Gregory's Suppl. to Pell's Revisal, sec. 964a) as  roid against creditors, 
i t  is for the jury to determine the fact as  to whether the seller had com- 
plied with the statutory requirement as  to invoice, notice to creditors, etc., 
upon his evidence that he had done so, under proper instructions from the 
court;  and a charge in effect that  if he had failed in this respect the trans- 
action .rc-as prima f a d e  fraudulent, and not that it  was roid, is reversible 
error. 

3. Vendor and Purchaser-Merchandise i n  Bulk-Statutes-Burden of 
Proof-Trials-Evidence--Questions fo r  Jurg. 

The burden of proof on the affirmative of the issue as  to fraud in the 
sale of a stock of merchandise in  bulk remains with the plaintiff in  this 
action to set i t  aside, even if the seller had complied with the statute 
(Gregory's Suppl. to Pell's Revisal, sec. 964a), as  in that  case the sale 
in bullr is still prima facie evidence of fraud under the statute, leaving 
it  for the jury to determine the ultimate fact of fraud, upon the evidence. 

4. Vendor and Purchaser-Merchandise i n  Bulk-Statutes-Time of No- 
tice-Definition. 

The statutory requirement that the seller of a stocli of merchandise in 
bulk shall give notice thereof to his creditors "within seven days" is 
interpreted to mean that such notice may be given a t  any time within 
the number of days specified. 

5. Attorney and  Client-Authority t o  Act-Ratification. 
Where a defendant in  an action in the court of a justice of the peace 

afterwards, in the Superior Court, on appeal, ratifies, by his conduct, the 
acts of an attorney who had assumed to appeal for him, it is equivalent 
to his having given original authority to the attorney. 

CIVIL ACTION t r ied before Danieb, J., a n d  a jury, a t  X a y  Term,  
1916, of CUMBERLAND. 

T h e  record shows that plaintiff brought this  action i n  t h e  court of a 
justice of t h e  peace t o  recover of defendant J. B. Rozier a debt of $151.56 

f o r  goods sold and  delivered, and  sued out a n  at tachment  which 
(284) was on 27 September, 1915, levied on  certain personal property of 
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defendant, being the stock of goods and nxichinery in his garage 
a t  Fayetteville, N. C. Defendant on 17 September, 1915, had agreed to 
sell the stock of goods in  bulk to W. W. and T. H. Sutton, who were part- 
ners, and as such owned and conducted a garage in said city. There was 
evidence which tended to show that J. B. Rozier on 17 September, 
1915, made an imentory of the stock of goods and notified his creditors, 
among them the plaintiff, that he intended to sell his stock of goods in  
bulk to Sutton & Sutton, and that on 25 September, 1915, he did sell 
the same to them, giving a bill of sale therefor, which was duly regis- 
tered, or filed for registration, on 25 September, 1916. Sutton & Sutton 
intervened as claimants of the property under the bill of sale. Plaintiff 
alleged that defendant J. B. Rozier had concealed himself to avoid the 
service of process, or was about to assign his property with intent to 
defraud his creditors, and that the sale of the stock of goods in bulk was 
void as against them. Defendant and Sutton & Sutton, intervenors, 
denied this allegation. There was evidence which tended to show that 
J. B. Rozier did not actually intend to defraud his creditors when he 
made the bill of sale or contracted to sell the stock and gave notice of 
i t  to his creditors. 

The court charged the jury as follows, only two instructions being 
sent up. 

('I. The burden is upon the intervenors to establish their title to the 
property involved in this controversy. Upon the issues invo11-ing the 
question of fraud, as raised in the second issue, which is submitted to 
you, if you should find from the testimony that the bill of sale was 
executed without complying with the terms of the statute, the law 
would raise the presumption that it was done for the purpose of defraud- 
ing creditors, and the burden would be upon the defendant Rozier to 
satisfy you that it mas done in  good faith. I f  you find from the greater 
weight of the testimony that an accurate and fair inventory was taken 
of the property, that the  rice realized from the sale to Sutton & 
Sutton was a fair  price, and that the full amount realized from said 
sale mas credited on the mortgages held by the National Bank, then 
you will answer the issue as to fraud 'No.' 

'(2. I f  the jury should find that the defendant Rozier executed the 
bill of sale under which the interpleaders claim, with intent to defraud 
his creditors, then the interpleaders would not be the owners of the 
property; therefore, if you answer the second issue 'Yes' you will answer 
the third issue (No.' Of course, as I stated to you at the outset, if you 
should find that the bill of sale was not made in compliance with the 
statute which I read to you, then this would be prima facie evi- 
dence of fraud. But if you find from the greater weight of the (285) 
evidence that the bill of sale from Rozier and Sutton was executed 
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i n  good faith, that i t  described the property attached by the plaintiff in  
this action, that the price obtained was a fair and adequate one, that 
the proceeds of the sale were applied to Rozier's mortgages to the Na- 
tional Bank, then you will answer the second issue (NO' and the third 
issue 'Yes.' " 

The jury returned the following verdict: 
1. Did the defendant J. B. Rozier keep himself concealed within the 

State for the purpose of avoiding service of process, the summons? 
Answer : "No." 

2 .  Was the bill of sale executed in fraud of the creditors of J. C. 
Rozier ? Answer : "No." 

3. Are the interpleaders the owners of the property in controversy 
and entitled to the possession of it ? Answer : "Yes." 

Judgment was entered thereon, and plaintiff appealed. 

V.  C. Bul lard for p la in t i f .  
Rose & Rose and Robinson, & L y o n  for defendants.  

WALKER, J., after stating the case: There was an error in the charge 
to the jury which was prejudicial to the plaintiff. They were in- 
structed that if the defendant J. B. Sutton, in making the sale of the 
stock in bulk, had not complied with the provisions of the statute the 
sale was pr ima facie fraudulent, whereas the statute declares that it 
shall be void. The jury may have found that he had not complied 
with the statute, and as the question then would be, under the instruc- 
tion, if there was fraud in the transaction, with the prima facie pre- 
sumption that there was, the jury might have found that there mas no 
actual fraud, but that the sale was made in good faith with the inten- 
tion to pay a valid debt to the bank out of the proceeds, as defendant 
testified was the case, and finding this to be true, they would naturally 
and even necessarily answer the second issue "No" and the third issue 
'(Yes"; whereas, if the seller had not complied with the statute, their 
answer to the second issue should have been "Yes7' and to the third 
issue and they should have been so instructed by the court. The 
statute provides that ('The sale in bulk of a large part or the whole of 
a stock of merchandise, otherwise than in the ordinary course of trade 
and in  regular and usual prosecution of the seller's business, shall be 
prima facie evidence of fraud, and void as against the creditors of the 
seller, unless the seller, at least seven days before the sale, make an in- 
\-entory showing the quantity and, so far as possible, the cost price to 

the seller of such articles included in the sale, and shall within 
(286) said time notify the creditors of the proposed sale, and the price, 

terms, and conditions thereof." Gregory's Suppl. to Pell's Re- 
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visal, p. 962, see. 964a. This statute has been construed by this Court in  
Pennell v. Robinson, 164 N. C., 257, and its meaning clearly defined. 
"We think," says Justice Brown, "the construction of the statute con- 
tended for by the defendants would practically destroy its beneficial ef- 
fect. I ts  purpose is to prevent the purchase of a stock of merchandise 
from various persons on a credit, and then selling it out in bulk for the 
purpose of defeating the rights of the creditors who extended the credit. 
The statute effectually protects such creditors not only by making it 
easier to establish fraud, but by declaring the 'sale in bulk' absolutely 
void unless the provisions of the law are complied with. As we construe 
the act, the sale in bulk of a large part, or the whole, of a stock of mer- 
chandise otherwise than in the ordinary course of trade, and in the 
regular and usual prosecution of the seller's business, renders the trans- 
action prima facie fraudulent, and open to attack on such ground by 
creditors, even though the provisions of the act are fully complied with. 
But in case they are not complied with, then the 'sale in bulk' is abso- 
lutely void as to creditors, without any further eridence of a fraudulent 
purpose. The construction contended for by the defendants, if allowed 
to prerail, not only renders the act nugatory, hut gives to the creditor 
no greater protection than he had prior to its enactment. A sale in 
bulk of a stock of merchandise was prima facie evidence of fraud under 
some circumstances before the passage of this act." And again: "The 
statute prescribes certain duties which must be performed by the buyer 
and certain correlative duties which must be performed by the seller. 
This is regulation, pure and simple. Unless these duties are complied 
with, and the requirements of the statute observed, such sale or transfer, 
as to any and all creditors of the vendor, is conclusively presumed to 
be fraudulent in law, whatever i t  may have been in fact." 

The evidence is not such as permits us to assume any fact to have 
been proven. The burden was upon the defendant to show that he had 
complied in all essential particulars with the requirements of the statute, 
and it was for the jury to say, under proper instructions of the court, 
whether he had so done. The credibility of his testimony as to what 
he did mas a question of fact for the jury to settle. H e  testified that 
he did make an inventory and did g i~-e  the notice; but whether he did 
so or not, and what kind of inventory was made and notice given, and 
the further question Whether what he did was in compliance with the 
statute, were, as we have indicated, all matters for the jury to consider 

-and decide, according to the evidence and the law as stated to them by 
the court. 

The statute calls for a certain kind of inventory and prescribes (287) 
how the creditors shall be notified. The court should have in- 
structed the jury, as to these things, that they might understand what 

337 
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the legal requirements of the statute as to inventory and notice were, and 
so that they could determine in the light of the eridence the question 
submitted to them, whether such an inventory had been made and the 
proper notice had been given. The instructions given was not a proper 
construction of the statute, as we have shown, and, therefore, m7as calcu- 
lated to mislead the jury as to the law of the case. I f  the parties had 
admitted all the facts as to inventory and notice, and i t  appeared to us 
that there had been a compliance with the statute, we might hold the er- 
ror in  the charge to be harmless; but such is not the case, and the whole 
matter depends upon the finding of the jury under the evidence, the 
inference from which they must draw, and the truth of which they must 
pass upon. 

The defendant testified that he made a full and complete inventory. 
The jury were not bound by this statement of the witness to find that 
he did make such an inventory. This was one of the facts in issue, 
with the burden upon defendant to prove a strict compliance with the 
statute, which requires that the inventory, to be made seven days before 
the sale, shall show the quantity (of the stock), and, so fa r  as possible, 
the cost price to the seller of such articles as are included in  the sale; 
and, further, that the seller "shall within said time notify the creditors 
of the proposed sale, and the price, terms, and conditions thereof." 

I t  will be seen that there are details to be observed with respect to 
both inventory and notice, and we are unable to say with certainty, and 
without the risk of doing injustice to one or both of the parties, how 
the jury have found regarding them, or those of them which are essen- 
tial. I f  the defendant has not complied with the statute, the sale is 
void; but if he has, it is still prinza facie fraudulent, and the question 
of the nresence or absence of fraud in  the transaction must go to the - 
jury, with the burden resting upon the defendant, because such a sale 
of a stock in bulk is prima facie evidence of fraud, and he must go 
forward with his proof, or take the chance of an adverse verdict. H e  
is not bound to disprove the existence of fraud by the preponderance 
of the evidence, as the burden of establishing fraud, or the burden as to 
the affirmative of the issue, remains with the plaintiff, who has only 
the advantage of the law that the mere fact of such a sale having 
been made is itself prima fa& evidence of fraud. I t  is like the doctrine 
with respect to res ipsa loyuitw, so well stated by Jzcstice P i h e y  i n  
Sweeney v. Erving, 228 U. S., 233, which we may follow, with such 
changes in phraseology as the formal difference between the two cases 

may require. Evidence prima facie means that the fact of oc- 
(288) currence warrants the inference of fraud, not that it compels such 

an inference; that it furnishes circumstantial evidence of fraud 
where direct evidence of it may be lacking; but i t  is evidence to be 
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weighed, not necessarily to be accepted as sufficient; that it calls for 
explanation or rebuttal, not necessarily that it is required; that i t  may 
make a case to be decided by the jury, not that i t  forestalls the verdict. 
P r ima  facie evidence, where it applies, does not convert the defendant's 
general issue into an affirmative defense. When all the evidence is in, the 
question for the jury is whether the preponderance is with the plaintiff. 
Such, we think, is the view generally taken of the matter in well con- 
sidered judicial opinions. That case was approved by us in Ridge v. 
R. R., 167 N. C., at p. 518, citing, also, Stewart 11. Carpet Co., 138 N. C., 
60, and other decisions of this Court upon the same subject. I t  may be 
that the defendant has fully complied with all necessary details, as to 
inventory and notice, but we cannot say so judicially, for we do not 
deal with the evidence in cases of this sort, it being solely within the 
province of the jury to do so. 

It would seem, though, that the evidence as it now is, and prorided 
the jury believe it, tends to prove that the sale was made in good faith 
and without any intent to defraud creditors, and for the fair and honest 
purpose of paying a debt or debts having a prior lien. The jury must 
say how this is, unhampered by an expression of opinion from us. We 
merely say that there is evidence of good faith in the transaction. But 
good faith and fair dealing of defendant will not help the intervenors if  
the statute was not complied with; and even if i t  was, the entire e ~ i -  
dence must be submitted to the jury, with proper instructions as to 
the prima facie case, so that they may find the ultimate fact of fraud 
or no fraud. 

We are of the opinion that the words of the statute, "within said 
time" (seven days), do not mean that the notice shall be given for the 
full period. The word within, when used to designate time or place or 
quantity, is defined to mean "inside of," "not without," "not exceeding," 
and "not longer in time than." Construing the words, when employed 
in  a connection similar to the one we have here, the Court in Hoover v. 
Krider, 30 Pa.  (15 S. and R.), 43, said that the term did not mean not 
lees than so many days, but a t  any time not more than the number of 
days mentioned; and this is the general understanding of the courts. 40 
Cyc., 2127, 2128. The Court held in Davis v. M'iller, 130 U. S., 284 (32 
L. Ed., 932), that "A cause requiring an importer to give a certain notice 
within ten days after ascertainmelit and liquidation of the duties must, 
according to fair and reasonable interpretation of the words as applied 
to the subject-matter, be held to fix only the terminus ad quem, 
the limit beyond which the notice shall not be given, and not to (289) 
6 x  the final ascertainment and liquidation of the duties as the 
termirzus a quo, or the first point of time at which the notice may be 
given. I n  the case at  bar the result is that the notice on each entry, hay- 
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ing  been given a f te r  t h e  collector's decision a n d  before the  expiration of 
ten days f r o m  t h e  date  of finally s tamping upon  t h e  en t ry  the  ascertain- 
ment  a n d  liquidation of the  duties, mas seasonable." See, also, Altherton 
v. Qorloss, 1 0 0  Ma'ss., 40. 

There  was  n o  e r ror  i n  the  order  refusing to dismiss t h e  defendant's 
appeal  f r o m  the  justice of the  peace. T h e  at torney h a d  assumed to 
act  f o r  him, a n d  defendant af terwards ratified what  he  h a d  done. T h i s  
was equivalent to  original authori ty  to  act, under  the  fami l ia r  maxim 
of the  law. 

T h e  error i n  t h e  charge requires t h a t  a new t r ia l  be had, and i t  is  so 
ordered. 

N e w  tr ia l .  

Ci ted:  W h i t m o r e  v. H y a f t ,  175  K.C. 119 (3c)  ; Arm4fieZd Co. v. 
Saleeby, 178 N.C. 300 ( 3 c ) ;  S w i f t  d Co. v. Tempelos ,  178 N.C. 498 
(11) ; Rubber  Co. v. il/lo?-ris, 1 8 1  N.C. 186, 188 (Ic, 3c) ; Uiilit ies Corn. 
v. Coach Oo., 218 N.C. 241 (3p).  

B. M. MEARES ET AL. v. WPNNEWOOL) LUMBER COMPANY. 

(Filed 18 October, 1916.) 

1. Railroads-Fires-Foul Right of Wag-Negligence. 
The skillful and careful running of a properly equipped locomotive by 

the employees of a railroad company does not reliere the company from 
liability for  clamages caused to the owner of the lands by its negligence 
in permitting its right of way to be in a foul condition, covered by inflam- 
mable matters which was ignited by the dropping of sparks from the 
engine. 

2. Same-Trials-Evidence-Proximate Cause-Questions fo r  Jury. 
Evidence is held sufficient to be submitted to the jury upon the issue 

of the defendant railroad company's actionable negligence in setting fire 
to the plaintiff's land, and upon the question of the proximate cause of 
the injury, which tends to show that  the a r e  broke out upon the defend- 
ant's foul right of way, which had not been previously burnt off and was 
covered with pine s t raw and other inflammable matter, before the loco- 
motive had passed from sight; that  i t  had previously on several occasions 
been observed to throw quanti-ties of sparks from its smokestack, and 
that the fire spread to the lands of the plaintiff, a n  adjoining owner, and 
damaged the growth thereon. 

3. Railroads-Fires-Evidence-Appeal and  Error-Objections and Ex- 
ceptions-Questions and  Answers. 

A question, material to the controversy, asked a witness, whether he 
saw sparks from defendant railroad company's locomotive fall upon its 
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right of way, ignite the matter thereon, and spread to adjoining lands, 
is not objectionable, and where the answer is not objected to, it will not 
be considered on appeal, though erroneous. In this case the answer is 
held competent as tending to show that the locomotive was defective in 
emitting sparks. 

4. Evidence-Impeaching-Substantive-Trials. 
Questions and answers of the defendant railroad company's witness in 

this case, asked on cross-examination, for the purpose of impeaching his 
testimony in the defendant's behalf, and showing his bias, are held compe- 
tent for those purposes. though incompetent as substantive evidence. 

CIVIL ACTION tried before Daniels, J., and a jury, at  April (290) 
Term, 1916, of BLADEN. 

Plaintiff alleged that defendant, which operated a tramroad on its 
premises in  1914, on which was run an engine and log trucks, had negli- 
gently permitted sparks or live coals to escape from the engine, so that 
the stubble and other combustible material lying by the side of the 
railroad track caught fire, which spread and burned a large pa'rt of his 
timber near by. Defendant denied the allegations and insisted that 
there was no evidence of negligence. It will be necessary, therefore, 
to state some of the testimony. 

W. C. Burney testified: "Eire got out 011 this land in March. I was 
working with Wynnewood Lumber Company in the log woods. They 
hare a tramroad on the Meares land. Where the track was laid there 
was nothing but logs and stumps, and things were cleaned and some of 
i t  might have been burned off, but I don't remember. I f  i t  was, I have 
forgotten. The track was laid right on the grass. I disremember 
whether any of that portion of the Meares land was burnt over. I was 
working out there in the woods when the fire started. Did not see fire 
when i t  first started. Had been burning a short while. The tram 
engine had pulled out with the loading machine, and had no more than 
got out of sight when the fire got up about 50 yards from the machine 
on the track. I was at  loading machine. Fire caught 4 or 5 or maybe 6 
feet from track. I didn't measure it. Right of way there where the 
fire got out had not been burned off. Didn't go where fire was. Didn't 
see anybody go. I t  burned off from track; I don't know how far. I t  
was on Meares' land. I t  burned off from track, and all the woods was 
on fire where I was at work. Tram engine was at the loader, where 
I worked, two or three times a day. Don't know whether it was 
equipped with spark arrester or not. I have seen it sending out sparks. 
I noticed it sending out sparks any time I saw the engine. I did not go 
where fire originated at all-not that day. Don't know where fire orig- 
inated. I t  had got up side the road after the train had passed. 
Train had been gone just a short while, was not out of sight; it (291) 
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was about 300 yards down the track-something like that. Was 
at  the machine when the train left. Don't know where fire was when 
train left. Don't know who put the fire out." 

S. M. Black testified: "I mas going in  on a load of logs when fire 
got out. Remember when fire burnt the land of Mr. Meares in March, 
1914. There was dead grass, pine straw, and bushes on right of way. 
Noticed fire as I drove up on the bed, down the road about 50 yards. 
I was hauling logs to railroad. Fire was about 6 feet of track of de- 
fendant when I saw it. The engine has just left there. I t  was not 
more than 300 or 400 yards down the road when fire sprang up." 

Q. "What do you know about whether the engine was equipped with 
a spark arrester?" A. "It was throwing sparks all the time. I was 
not there that day. Fire burned towards Nr.  Meares' house. I t  burned 
all days towards his house until we left. I worked on Meares' land 
after that time. Six hundred or seren hundred acres were burnt. I t  
was pretty dry time. I t  was a pretty good fire-I mean a big, heavy 
fire-and it burned over the land and the undergrowth and things like 
that. After fire there was not much undergrowth and small trees. 
There was a number of people there. Don't know who set the fire out; 
don't pretend to say. Plenty of people were in the woods working 
around that particular locality. There \?-ere a lot of negroes these. 
Didn't see them smoking. They were not around me. Don't know 
whether they were smoking. There was no other fire in that par- 
ticular locality that day. This was latter part of March, 1914; don't 
recollect date. That was all the fire there right then. There were 
other fires after that. They were cutting Meares' timber; had been at 
i t  something over a month. Don't know how fire originated or where 
it started. Did not see any smoke before engine passed. Fire occurred 
also in May in my woods and my father's. They kept the trLin on the 
tram by my place pretty near my house. The train went out one day 
and strung fire as it went out. I was looking at  i t  and had to secure 
the fence, and it burned right on to the house. No one came but my- 
self. I t  burnt all back towards my brother's house, when he mas living 
on my place, towards the swamp. I t  burned, I suppose, 175 or 200 
acres; i t  burned over that. I didn't go over to  i t  that day or around 
it, as I had to secure the fence and buildings. Altogether, with the 
fires that occurred in between and the March and May fires, it burned 
about 700 acres, including all the fires. The tram kept putting out 
fires. I never saw the train but twice when i t  was setting out fire from 
the train blowing out some sparks; but there were others along the line 

where they were a t  work, and I saw i t  twice to my own knowledge. 
(292) Condition of right of way was rough. I mean undergrowth, grass, 

straw, and such. They burned the right of way on what they 
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called the main line. After that there mas no more right of way burned 
only as the train fired the woods, that I saw. I saw that much burned, 
about a quarter to half a mile. Where fire was put out in  May, 1915, on 
right of way there was straw and leaves. I t  was not burned. I t  was 
left with fine litter on top of the ground, and it sprung out towards my 
place from both ways. I t  burned from the track on both sides. Don't 
know whether engine was equipped with a spark arrester. I f  they did, 
they had i t  on the inside of the smokestack where I could not see it. 
1 saw the engine and rode it, too, and it was blowing out sparks. I 
saw the fire and sparks from the smokestack as it pulled out on day of 
the fire. I m-as not at the railroad. I saw i t  from the yard. I t  had 
been firing the woods, and i t  had not been burnt in there. I t  burned 
Yots of lightwood, and killed lots of undergrowth a'nd small timber and 
sue% like, to a great extent, and litter and straw. It burned it clean 
as i t  r en t ,  for it was dry, and where the woods were rough i t  killed 
the majority of the small timber. I don't know if fire went out at all 
from March until May. I didn't stay to see if i t  all went out. There 
were different fires between March and May." 

TT. J. Long testified: "I know where the Meares land is. I mas 
working about 200 yards of the tramroad and cutting cross-ties on the 
Meares land, and I heard a roaring about ten minutes after the train 
passed and saw smoke, and I TI-ent as quick as I could and tried to put 
it out, and could not. I t  was in tree-tops and the wind was blowing 
heavy and the tree-tops were right by the side of the track, not even 10 
feet. Tree-tops were dead. They had been cut two or three months. 
That fire burned a portion of Meares land. Have been orer a portion of 
Neares land since i t  was burned ; have been orer 200 or 300 acres, I sup- 
pose. The land was burned clean. I know where fire started. Don't 
know how i t  started. I t  sprung up in ten minutes after train passed." 

B. M. Meares, Jr . ,  testified : "I mas living on the property at time of 
fire in March, 1914; also May, 1914, and between those times. About 
700 acres were burned over altogether. About 1,100 acres in whole 
tract. I t  burned everything off of i t  and killed the young timber and 
killed some timber which mas 10 inches and killed lot of it. I t  left it 
clean. You could see the dirt. I n  March I reckon the fire burned 
over 500 acres. I n  May about 200 acres were burned. I know about 
them putting out a fire once after the May fire. I saw the March and 
May fires. Don't know anything about fire between March and May. 
Right of way was rough. They did not clean anything but the 
trees. They left straw and grass there, and in some places the (293) 
straw was 6 inches deep or more. Sometimes I[ would see the 
engine every day for a week and two or three times a day. Don't know 
whether it had a spark arrester." 
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Q. "State whether or not when the engine was in operation on the 
track across your father's land it emitted any sparks or fire, and, if so, 
to what extent?" A. ('I saw it put out fire one day. I was looking at 
it, but they had the fireman on the loader throw a bucket of water on it. 
One afternoon they had him to watch it. Fire came from bottom of 
it. Started between the tracks. That was strip of woods that had not 
been burned, and they would keep the fire put out until they got where 
i t  had burned." 

The jury returned the following verdict : 
1. Are the plaintiffs the owners of the land described i n  the corn- 

plaint ? Answer : "Yes." 
2. Did the defendant negligently set fire to and burn the lands of 

the pla'intiffs, as alleged in  the complaint? Answer: "Yes." 
3. What damages, if any, are the plaintiffs entitled to recoaer of the 

defendant ? ,4nswer : "$250." 
Judgment mas entered thereon, and defendant appealed. 

Bayard Clark for plaintiffs. 
Herbert McClammy for defendants. 

WALKER, J., after stating the case: There mas ample evidence in 
this case to the effect that the defendant's engine was improperly or 
defectively constructed with reference to its smokestack and fire box; 
that it mas carelessly operated, and, lastly, that its right of way was 
very foul, being rank with combustible material; and also evidence that 
fire was set out by the engine which proximately caused the destruction 
and loss of plaintiff's timber. I t  is not necessary that the origin of 
the fire should be established by positive or direct testimony; that, for 
instance, of an eye-witness, who testifies that he was present ,and saw 
how it originated; but i t  may be shown by circumstantial proof, like 
any other material fact in issue. NcRainey v. R. R., 160 N. C., 570; 
Thompson v. R. R., 72 W. Va., 555. This case, in every phase of it, 
except the questions of evidence, which we will notice later, falls within 
the principle as stated in  Knott v. R .  R., 142 N.  C., 238; Williams v. 
R. R., 140 N. C., 623; Whitehurst c. R. R., 146 N. C., 591 ; Cox v. R.  R., 
149 N.  C., 118; Currie v. R. R., 156 N. C., 419; Aman v. Lumber Co., 
160 N. C., 360; and there are others of the same kind. I n  Aman's case, 
supra, we adopted the analysis of the law made in the Williams case, 

supra, as follows : 
(294) '(1. I f  fire escapes from an engine in proper condition, having a 

proper spark arrester and operated in a careful way by a skillful 
and competent engineer, and the fire catches off the right of may, the de- 
fendant is not liable, for there is no negligence. 
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"2. I f  fire escapes from an engine in proper condition, with a proper 
spark arrester, and operated in a careful way by a skillful and compe- 
tent engineer, but the fire catches on the right of way, which is in a 
foul and dangerous condition, and thence spreads to the plaintiff's prem- 
ises, the defendant is liable. 11foo.re v. R. R., 124 N. C., 341; Phillips 
2). R. R., 138 N. C., 12. 

"3. I f  fire escapes from a defective engine, or defective spark ar- 
rester, or from a good engine not operated in a careful way or not by 
a skillful engineer, whether the fire catches off or on the right of way, 
and causes damage, the defendant is liable. Williams v. R. R., 140 
N. C., 623." 

A railway company may be supplied with the best engines and the 
most approved apparatus for preventing the emission of sparks, and 
operated by the most skillful engineers. I t  may do all that skill and 
science can suggest in the management of its locomotives, and still i t  
may be guilty of gross negligence in allowing the accumulation of dan- 
gerous combustible matter along its track, easily to be ignited by its 
furnaces, and thence communicated to the property of adjacent pro- 
prietors. Conceding that a railroad company is relieved of all re- 
sponsibility for fires unavoidably caused by its locomotives, it does not 
follow that i t  is exempt from liability for such as are the result of its 
negligence or mismanagement. The removal of inflammable matter 
from the line of the railroad track is quite as much a means of prevent- 
ing fire from spreading to adjoining lands as the employment of the 
most improved and best constructed machinery. Knoft v. R. R., supm; 
R. R. v. Medley, 75  Va., 499. This statement of the law was taken 
from Medley's case and adopted by us in Knott's case. 

The witness W. C. Burney testified that the fire broke out just after 
the train had passed, or, to use his expression, "the train-engine was no 
more than out of sight when the fire got out about 50 yards from the 
machine on the track." W. B. Hobbs, who was working about 200 
yards away, testified that he heard a roaring about ten minutes after 
the train passed and saw the smoke; that he went to where the fire was, 
and found it in  dead tree-tops "which were right by the side of the 
track-not over 10 feet distant." B. M. Meares, Jr . ,  testified that "he 
had Been it put out fire one day, was looking at it, when they had the 
fireman on the loader throw a bucket of water on it, and watch it. Fire 
came from the bottom of it, and started between the tracks. This 
was where there was a strip of woods that had not been burned, (295) 
and they 1%-ould keep the fire extinguished until they got to the 
place where it had been burned off." 

This evidence alone made the question of negligence one for the jury, 
and makes out a much stronger case of negligence than did the proof in 
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Deppe v. R. R., 152 N. C., 79, or McRainey v. R. R., mpra, which cites 
Hardy v. R. R., 160 N. C., 116; Henderson v. 22. R., 159 N. C., 583; 
Fitzgerald v. R. R., 141 N. C., 535, upon the sufficiency of circumstantial 
evidence to prove the fact of negligence in dropping live coals or cinders 
from the defendant's passing train. I t  appeared in that case that the 
train had passed by the place, where the burning occurred, more than two 
hours before the fire was discovered. When the mitness spoke of the 
roaring which he heard at a distance ten minutes after the train had 
passed, and which came from the direction where he afterwards saw 
the fire, he evidently referred to the "roaring" noise which so large a 
fire makes when driven by a high wind. 

TTpon a motion of this kind we must view the evidence in the light 
most favorable to the plaintiff, and, thus considered, we are of the 
opinion that it was sufficient to warrant the jury in drawing from it an 
inference of negligence. Armfield v. R. R., 162 N. C., 24. 

The objections to testimony were not well taken. As to the evidence of 
B. M. Meares, Jr., the objection should have been to the answer, for the 
question was unobjectionable in form, as the witness could state whether 
he saw sparks coming from the engine. But we think the answer m-as also 
competent. I f  the engine, by emitting sparks, had caused a fire, it tended 
to show, not so much that it kindled this particular fire, as that i t  was 
in  some way defectiue. Knott v. R .  R., supm; Whitehurst v. R .  R., supra. 

The case of Cheek v. Lumber Qo., 134 9. C., 225, and Ice Co. v. R. R., 
126 N. C., 797, do not militate against this position. The latter case 
rather tends to sustain it. I t  comes within the rules adopted there as 
regulating the admissibility of such evidence, and taken from the 
opinion of the Court in Henderson v. R. R., 144 Pa. St., 461. The 
engine mas fully identified in this case, and i t  would seem from the evi- 
dence that there was but one on this logging road. 

The questions asked the defendant's witnesses to which exceptions 13-ere 
taken were intended to impach them and to discredit their statements 
as to the nonliability of the defendant for burning the plaintiff's woods. 
As such, they were competent. Many questions, and answers which are 
incompetent as substantive testimony, may, nevertheless, be admissible 
for the purpose of contradicting or impeaching a witness, and some- 

times are very relevant for that purpose, or to show the bias 
(296) of the witness, and that his testimony has been warped by it. 

Lockhart on Evidence, see. 280. 
There is no error in the case disclosed by the record. 
No error. 

Cited: Perry v. Mfg.  Co., 1'76 N.C. 70 (Ic)  ; Williams v. Xfg .  Co., 
177 N.C. 516 (3c) ;  Nowell v. Basnight, 185 N.C. 148 (2c). 

346 
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L. F. TILLERY ET AL. V. THE WHITEVILLE LUMBER COMPANY. 

(Filed 18 October, 1916.) 

1. Limitations of Actions-Trespass-Damages-Cutting Trees-Statutes. 
Where the defendant pleads the three years statute of limitations to 

an action for trespass, with damages for cutting timber on lands, the 
burden is on the plaintiff to prove that he comlnenced his action within 
the time prescribed : and where from an analysis of the evidence it appears 
that this has not been done, a judgment of nonsuit is proper. Revisal, 
sec. 395 ( 4 ) .  

2. Same-Against State. 
Construing Revisal, sec. 4048, providing that no statute of limitation 

shall eEect the title or bar the action of one claiming it under an assign- 
ment from the State Board of Education, unless the same would protect 
the person holding the claim adversely to the State, with sections 375, 
380, and 389, it is Held, that the limitations as to color for twenty-one 
years, and without for thirty years, do not apply to personal actions after 
the State has parted with her title to the lands ; and the three years statute 
to recover damages for trespass in cutting and removing trees from the 
land applies under the facts in this case. Revisal, sec. 395 ( 4 ) .  

ALLEK, J., did not sit. 

CIVIL ACTIOK tried before Stacy, J., and a jury, a t  February Term, 
1916, of GOLUXBUS. 

McRackan d Greer and J .  D. Eellamy & Eon for plaintiffs. 
Rountree, Davis Le. Carr and Schull;en, Toon Le. Schulken for de- 

f endanf. 

WALKER, J. This is an action to recover damages for a trespass com- 
mitted by cutting trees on plaintiffs' land, and removing them there- 
from, the amount demanded being $2,045.40. 

The decision of the case turns upon the statute of limitations. I f  the 
general statute barring such actions after the lapse of three years from 
the time the cause of action arose, or, i n  this case, from the time of cut- 
t ing the timber, applies, we are of the opinion that  the plaintiffs cannot 
maintain the action and the ruling of the court was correct. 

As the defendant pleaded the statute, the burden was upon the (297) 
plaintiffs to show that  their suit was brought within three years 
from the time of the accrual of the cause of action, or, i n  other words, 
that  i t  is not barred. This  has been the prevailing rule in  this Court as 
to the burden of proof in such cases. Xoore a,. Westbrook, 1.56 N. C., 
482; Sprirakle e. Xprinkle, 159 K. C., 81; Ditmore v. Rexford, 165 
N. C., 620. 

347 
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G. L. Holmes testified that when he measured the s t u m ~ s  in the woods 
they indicated that the timber had been cut about three years before, 
and that J. K. Ward and G-. L. Butler helped him to measure the tim- 
ber. H e  did not state the time when he measured it. but J. K. Ward 
testified that the timber was cut ten or twelve years ago, or before the 
trial, which mould fix the time of measuring the timber some years 
before the suit was commenced. Holmes. Butler. and Ward were wit- 
nesses of the pla'intiffs. The only evidence from which any reasonable 
inference can be drawn as to the time of cutting the timber is that of 
J. fi. Ward, which fixes the time in 1904 or 1906: and if his evidence 
is considered with that of Holmes, and if the latter mas correct when 
he stated that at  the time he measured the timber the appearance of the 
stumps indicated that it had been cut about three years, the timber 
must have been measured in 1907 or 1909, or about that time. But if 
the testimony in regard to the time of the cutting is so uncertain or 
indefinite that the date cannot be determined. it is the fault of the 
plaintiffs, as the burden was upon them of making it sufficiently certain 
for the jury to pass upon it and ascertain the time that had elapsed 
since the cutting of the timber, so as to determine whether or not the 
plaintiff's cause of action was barred. I t  seems to us that if we con- 
strue the testimony of Holmes and the testimony of Ward together, or 
even separately, it is clear that more than three years had run since 
the accrual of the cause of action before this action was begun. The 
statute, therefore, bars the action, if i t  applies at all to a cause of 
action prosecuted by the plaintiffs. 

I t  is contended by the plaintiffs that the statute does not run against 
them by reason of Rerisal, see. 4048, which prorides that "No statute 
of limitations shall affect the title or bar the action of the State Board 
of Education, or its assigns, unless the same mould protect the person 
holding a claim adversely to the State." The defendants insist that 
neither the section cited nor section 380 of +the Revisal applies so as to 
prevent the bar in this case, as, by Revisal, sec. 375, it is provided: 
"That the limitations prescribed by law shall apply to civil actions 
brought in the name of the State, or for its benefit, in the same manner 
as to actions by or for the benefit of private parties," which has been 

construed by this Court, in Threadgill ?r. McLenclon, 170 N. C., 
(298) 641, to mean that the ancient maxim, "No time runs against the 

King" (Nullurn fcmpas orcurr i t  r i g i ) ,  or, with us, against the 
State, has been abrogated, and that now, at least in some respects, time 
does run against the State, as consent has been given that i t  shall do so 
in the case of private persons. It also was held in that case that Acts 
of 1891, ch. 224 (Revisal. sec. 389), did change this lam, except as to 
the species of public property therein mentioned, namely, public roads, 



N. C.] FALL TERX, 1916. 

and public streets, lanes, alleys, squares, and public ways of any kind. 
Revisal, sec. 380, may be confined to cases where, by reason of adverse 
possession of land for the time mentioned in the section, the State is 
willing to forego her title thereto, and agrees not to sue for the same, 
nor for any of the issues or profits thereof. I t   as not intended by this 
section that the State should not be barred from recovering except by 
the lapse of thirty years or twenty-one years, for those periods relate 
only to the adverse possession without or with color, which will be suffi- 
cient to bar the title, and the State agrees that when the adverse posses- 
sion has continued for so long a time-thirty years without color and 
twenty-one years with color-she will not sue the person who has thus 
held the possession, but surrender her title to him; nor will she sue for 
the issues or profits. But this does not mean that the time limited for 
bringing any suit for the rents, issues, or profits of land should be length- 
ened so that instead of being three years, as already specially prescribed 
by the statute, it should be thirty or twenty-one ypars. Those periods are 
not applicable to personal actions, but only, or, at least, generally, to 
actions for the recovery of land or some interest therein. When, though, 
the State has lost the title to land, under the provisions of section 380, 
that fact alone-regardless of the special limitation of three years, as to 
an  action for the recovery of rents, issues, and profits, treated as a 
personal action-will also bar the right to any profits of the land, even 
those accrued just before the title m7as thus lost. Looked at in another 
way, the bar of any recovery for rents, issues, and profits was but inci- 
dental to the loss of the title to the land. 

Being of opinion against plaintiffs on both points, we affirm the judg- 
ment, as in no view of the facts, giving the plaintiffs the most farorable 
construction of the evidence, can they recover. Oldham c. Reiger, 145 
N. C., 254; Cherry v. Canal Cfo., 140 N. C., 423; Henderson, v. R. R., 
159 N. C.. 581. We have assumed in the discussion that the plaintiffs 
occupy the same position as if the State were suing, and are entitled to 
her identical rights and remedies. 

Affirmed. 

ALLEN, J., did not sit. 

Cited: Rnnkin c. Oates, 183 N.C. 519 ( l e )  ; Jackson v. Hawester Co., 
188 N.C. 276 ( Ic )  ; Xanning v. R .  R., 188 N.C. 665 (2c) ; XcNeilZ v. 
Xuggs, 199 N.C. 480 ( l c )  ; 1Tfacrl;s v. McLeod, 203 N.C. 259 ( l c )  ; .Moore 
v. Charlotte, 204 S .C.  39 ( l c )  ; Drinkwafer u. Telegraph Co., 204 N.C. 
225 ( Ic )  ; Aldridge c. Dizon, 205 N.C. 482 ( l c )  ; H a ~ g e t t  v. Lee, 206 
N.C. 539 ( l c )  ; Charlofte 2;. Knz*anaugh, 221 N.C. 265 (2c) ; Blanken- 
ship 2). English, 222 N.C. 92 ( lc) .  



I N  THE SUPREME COURT. 

WILLIAMS v. LCMBER Co. 

(299)  
J. S. WILLIAMS a m  J. J. BORDEN, EXECETORS, v. CAPE FEAR 

LURIBER COMPANY. 

(Filed 25 October, 1916.) 

1. Deeds and  Conveyances-Timber-Realty-Title. 
A valid conveyance of trees standing and growing upon lands can be 

made for the purpose of cutting and removing them therefrom within a 
fixed t ime;  and until so cut the trees are  to be considered realty. The 
title to those not cut within the time fixed by the deed reverts to the 
grantor, and does not pass by the deed. 

2. Same-Grantee-Description - Trespass - Damages - Participation- 
Waiver. 

Where a purchaser has acquired by deed the timber, of a certain size, 
standing upon lands, which he may cut and remove in a stated period 
of time, and has his deeds recorded, and thereafter conreys to another 
the timber owned by him on the lands, and refers for description to his 
own deeds, his grantee can acquire no further right to the trees than 
he has acquired under his own deed; and he is not responsible for dam- 
ages caused by his grantee in entering upon the lands and cutting trees 
of less size than those cou17eyed, etc., unless he has in  some way partici- 
pated therein or knowingly received a part of the profits from the tres- 
pass, or in  some recognized may ratified the act. 

3. Deeds and Conveyances-Timbex--Consideration - Payment  - F u t u r e  
Ascertainment. 

I t  is not necessary to a valid conveyance of timber standing or growing 
upon lands that a certain sum be fixed for the total purchase price to be 
paid, or that  it  be paid in whole or in part a t  the time of the conveyance, 
or notes for the purchase price should then be given; for i t  is sufficient 
if the price can readily and definitely be ascertained in the future by 
some fixed statement, as  where the consideration for the deed is specified 
to be "$2 per thousand feet, log measure." 

4. Deeds and  Conveyances-Timber - Second Conveyances - Trespass - 
Trials-Instructions-Ratification. 

Where the purchaser of standing timber upon lands, who has acquired 
the same under the usual form of deed, requiring i t  to be cut and re- 
moved within a stated period, specifying the size, has conveyed his right 
therein to another, and he is sued for damages for trespass committed 
by his grantee in going upon the lands and cutting and removing the 
timber of less size than that  conreyed, i t  is reversible error for the trial 
judge to charge the jury that  if the defendant's grantee, through its agents 
and sen7ants, committed the trespass alleged, and paid the defendant rent 
for the undersized trees. the defendant mould be liable, there being no 
eridence or contention that  the defendant received any par t  of the money 
for the undersized trees lrnowingly or had participated in the acts of tres- 
pass, or had given some authority apart from the deed for the unauthor- 
ized act, or had ratified it. 

HOKE, .T., concurs in the result. 
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CIVIL ACTION tried a t  March Term, 1916, of DUPLIN, before (300) 
Allm, J.  

The action was brought to recover damages for cutting timber on 
plaintiff's land and removing it therefrom. The defendant, a corpora- 
tion of Norfolk, Va., on 26 May, 1911, "granted and sold" to the Camp 
Manufacturing Company, a corporation of Isle of Wight County, Va., 
the standing timber, ('owned by said Cape Fear Lumber Company," on 
a large body of land in  Duplin County. The Cape Fear Lumber Com- 
pany had previously bought from other parties, including the plaintiffs, 
certain logging rights, and the standing timber on the same land, "meas- 
uring 10 inches and upwards in diameter at  the base, when cut," and 
i t  was this timber that it owned at the date of its conveyance to the 
other company. The Camp Manufacturing Company entered upon the 
land, and plaintiffs allege and offered proof to show that while i t  cut 
timber within the description of its deed, i t  also cut many trees on 
their land which were not conveyed by the deed to i t  from the Cape 
Fear Lumber Company, and were not owned by said company, but by 
the plaintiffs; and for this cutting, and for burning some of the trees 
and other things on the land, the action was brought. The deed from 
the Cape Fear Lumber Company to the Camp Manufacturing Company 
shows an absolute sale and conveyance of the trees owned by the former 
company at the date of the deed, as will appear by this extract taken 
therefrom: "In consideration of the sum of $2 per thousand feet, log 
measure, to be paid as is hereinafter set forth, the said Cape Fear Lum- 
ber Company hereby grants and sells to the said Camp Manufacturing 
Company, its assigns or successors, all of the standing timber owned 
by said Cape Fear Lumber Company in  Duplin County, North Caro- 
lina, on tracts of land described in the following deeds, all of which 
deeds are recorded in the office of the register of deeds for Duplin 
County, North Carolina." Then follows a detailed list of the deeds 
referred to for a more particular description of the timber and land. 
The deed contains clauses for ascertaining the price to be paid and the 
payment thereof, as the timber should be actually cut and removed from 
the land, and directed that the money should be paid the Atlantic Trust 
and Banking Company of Wilmington, N. C., trustee for the Cape 
Fear Lumber Company, in accordance mith the terms of the deed creat- 
ing said trust. Then follows this clause: ((The Cape Fear Lumber 
Company shall, at  its own expense, defend all suits that may be brought 
against the Camp Manufacturing Company by reason of its cutting and 
removing, or attempting to cut and remove, any portion of the said 
timber, or going upon the land upon which same is located to cut and 
remore the same or any part of the timber herein sold, and shall pay 
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whatever judgments may be rendered against said Camp Manufacturing 
Company in the said suits, if any there be." 

(301) The court charged the jury that if the Cape Fear Lumber Com- 
pany authorized-the c a m p  ~ a n u f a c t u r i i ~  Company to enter 

upon the land and cut and remove timber and trees, paying the Cape 
Fear Lumber Company $2 per thousand feet as stumpage for said trees 
as were so cut and removed, and the Camp Manufacturing Company sent 
its agents and servants upon the land in  March, 1911, and between that 
month and September of the same year, and they did cut and remove 
the merchantable timber thereon. and paid the Caue Fear Lumber 
Company $2 per thousand feet therefor, and that in cutting and re- 
moving timber they included trees not 10 inches at the stump or up- 
wards when cut, and paid rent for said trees so cut, and under size, 
to the Cape Fear Lumber Company, said trees not being necessary for 
the purpose of building and constructing roads, tramroads, etc. (as 
described in the deeds of plaintiff to defendant), the jury should answer 
'qYes" to the first issue, which was as follows: "Did defendant Cape 
Fear Lumber Company wrongfully cut and remove timber and trees 
of plaintiff's testator, R. J. Williams, as alleged? Answer: Yes." De- 
fendant excepted to the giving of this instruction. 

The defendant requested the court to give this instruction to the jury: 
"The defendant Cape Fear Lumber Company contends that under the 
contract with the Camp Manufacturing Company i t  granted and sold 
unto the said Camp Manufacturing Company only such timber as was 
10 inches and upward in diameter on 30 March, 1892; and that if the 
said Camp Manufacturing Company cut any timber upon said lands 
that was under this size on 30 March, 1892, said acts and conduct were 
without authority and were the wrongful acts of the Camp Manufac- 
turing Company and its servants, for which the Cape Fear Lumber 
Company is not liable; and the court instructs you that if you find 
from the evidence that the Cape Fear Lumber Company contracted 
for the sale of certain standing timber, described in the deed referred 
to in the contract, of certain dimensions therein specified, at the  rice 
of $2 per thousand feet; that the Cape Fear Lumber Company was to 
defend all suits that might be brought against the Camp Manufacturing 
Company by reason of its cutting or attempting to cut and remore any 

bf the timber described in said deed and contract, to wit, such 
timber as was then 10 incles and upward in diameter on 30 March, 
1892, and that the Cape Fear Lumber Company reserved no control or 
supervision of the work or agents, agencies, or instrumentalities to be 
used in the cutting and removing of said timber under said contract, 
and that it was interested only in the payment of the purchase price 
of the timber under the contract, then the court instructs you that the 
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defendant Cape Fear Lumber Company is not liable for any acts 
done by the Camp Manufacturing Company, and the jury will (302) 
answer the first, third, fifth, and seventh issues 'No.' " The court 
refused to give the instruction, and defendant excepted. The jury ren- 
dered a verdict against appellant for a large sum, and, after assigning 
errors, i t  appealed. 

H. D. Williams, A. D. Ward,  and W .  P. Ward for plaintiffs. 
S t evem & Beasley, Langston, Allen & Taylor for defendants. 

WALKER, J., after stating the facts: This Court has held that trees 
growing upon land can be conveyed for the purpose of being cut and 
removed therefrom within a fixed time; that they are to be considered 
as realty, and that the title to such of them as are not cut within the 
prescribed time remains in  the grantor, and does not pass by the deed. 
Bunch v. Lumber Co., 134 N. C., 116; Hawkins v. Lumber Co., 139 
N. C., 160; Lumber Co. v. Corey, 140 N. C., 462; Midyette v. Qrubbs, 
145 N. C., 85; Timber  Co. v. Wilson, 151 N. C., 154. 

I n  the Bunch case we quoted with approval the doctrine as stated in 
Strassolt v. Montgomery, 32 Wis., 52, as follows: "The conveyance 
is of all the trees and timber on the premises, with the proviso that the 
vendee should take the same off the land within four years. I t  is well 
settled, on principle and by authority, that the legal effect of the in- 
strument is that the vendor thereby conveyed to the vendee all of the 
trees and timber on the premises which the vendee shouId remove there- 
from within the prescribed time, and that such as remained thereon after 
that time should belong to the vendor or to his grantee of the premises." 

So in Hawkins v. Lumber Co., supra, we held, in regard to the same 
matter: "It is an established principle in this State that growing timber 
is a part of the realty, and deeds and contracts concerning it are 
governed by the laws applicable to that kind of property. The true 
construction of this instrument now before the Court is that the sa'me 
conveys a present estate of absolute ownership in the timber, defeasible 
as to all timber not removed within the time required by the terms of 
the deed. A construction substantially similar has been placed on such 
deeds in the larger timber-growing States where contracts of this char- 
acter are not infrequent," citing several cases for the position. 

Under these authorities, the legal effect of the deed from the appellant 
to the Camp Manufacturing Company is that it conveys only the trees 
that were cut by the latter, and those not cut within the time fixed 
by the deed belonged to the grantor; and, further, that the deed con- 
veyed only such trees as are described in it, that is, those then owned 
by the appellant and of the prescribed dimension. This instrument 
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(303) itself, in form and substance, evidences only a sale of the trees, 
and that is the legal designation of the contract. I t  does not, on 

its face, purport to do anything but convey the trees to the grantee, or so 
many of a given dimension as are thereafter cut within the prescribed 
time. I t  was not necessary that the price should be paid don711 in cash, 
or that notes should be given for it. I t  could not then be ascertained 
definitely what i t  would be, and not until i t  mas known how many of the 
trees would be cut. This did not change the character of the transaction 
as a sale, for that is certain which can be made certain by reference to 
something else. "The price may be left to be fixed in such manner as 
may be agreed upon in the contract of sale, as by the market price of the 
commodity at a certain time and place or by any other method by 
which it can be determined with reasonable certainty. So the price 
may by agreement be left to be fixed in accordance with a valuation of 
the goods to be subsequently made by some third person." The Camp 
Manufacturing Company was, therefore, not authorized by the deed to 
cut any other trees. The instruction of the court, when considered in 
connection x i th  what precedes it, and the reference in the instruction 
to trees under a certain dimension, which is mentioned in the deed, 
being cut by the Camp Manufacturing Company, shows that it had 
reference to the authority, given to said company by the deed, to cut 
trees, and as thus treated, it was too broad. The Camp Manufacturing 
Company could cut, under the terms of the deed, only such trees as are 
described therein, and if it cut other trees the appellant ~vould not be 
liable therefor, unless it gaye some authority, apart from the deed, to 
do the act. I ts  authority given by the deed to cut trees of a certain 
dimension did not, of course, extend to trees not of that kind, and the 
Camp Manufacturing Company would be liable alone for the trespass 
if it did cut other trees, in the absence of any proof shoving that the 
appellant participated in the cutting or was in some way connected 
with it. "It is the general rule that one who counsels, advises, abets, 
or assists in the commission by another of an actionable x-rong is re- 
sponsible to the injured party for the entire loss or damage. But mere 
knowledge that a tort is being committed against another will not be 
sufficient to establish liability. There exists no legal duty to disclose. 
Nor will the mere presence of a person at the commission of a trespass 
or other wrongful act by another render him liable as a participant. 
I t  is also well settled that the liability of one who has not actiaely par- 
ticipated may be established where the wrongful act is ratified by him. 
But mere acquiescence in the commission of a tort after the act does not 
make the person thus acquiescing a party to the wrong or liable therefor 

as a joint tort-feasor, since, to be liable, he must not only have 
(304) assented to the wrong, but the act must have been done for his 

3.54 
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benefit or have been of a nature to benefit him. Ratification will 
not be established from mere knowledge, approval, or satisfaction. I t  has 
been said that 'To hold one responsible for a tort not committed by his 
orders, his adoption of and assent to the same must at  all events be clear 
and explicit, and founded on a clear knowledge of the tort which has been 
committed.' The ratification must be founded on full knowledge of the " 
facts constituting the wrong which has been committed or a purpose 
without inquiry to take the consequences." 38 Cyc., 485 and 486. The 
Camp Manufacturing Company was authorized by the deed to enter 
upon the land and cut and remove trees, but not trees which did not 
come within the description of the deed; and for this reason the instruc- 
tion was calculated to mislead the jury as to the law and the nature of 
the appellant's liability for the trespass of the Ca'mp Xanufacturing 
Company, if there mas any liability on its part. The instruction, as 
we have said, manifestly referred to an entry upon the lands under 
the deed, to cut timber, and this extended the appellant's liability 
for the excessive acts of the other company beyond its legitimate scope. 
The acceptance of rent, without any knowledge of the source from 
which it came, or for what it was g i ~ ~ e n ,  would not create liability for 
the tort or trespass of the Camp Manufacturing Company, as we have 
seen by the above reference to 38 Cyc., p. 486. The receipt of the 
money must be such as would amount to a ratification of the trespass, 
or, under some circumstances, i t  might be evidence of a participation 
therein. The instruction requested by the appellant is correct in  prin- 
ciple, and should have been given, unless it has been extended to too 
many of the issues. We do n i t  see now how it affects the seventh issue. 
I f  the appellant did nothing more than convey the trees he then owned 
of a certain kind and dimension, and merely received the price therefor, 
we do not see how it can be liable for the trespass of the Camp Manu- 
facturing Company in cutting trees not described in the deed. I f  A. 
conveys to 43. a certain tract of land, he is not liable to C. because B. 
takes possession not only of the tract conveyed to him by 8.) but also of 
an  adjoining tract belonging to C. I n  that case B. has simply done 
something not authorized by A. to be done. Plaintiff may be able to 
show that, under all the facts and circumstances of the case, the jury 
should find that there was concert of action bebeen the companies or 
that the appellant did so act as to authorize the trespass, and if it did 
not do so originally, it has since so acted as to ratify or indorse it. 

I t  may be that the facts of the case are such as to make the Camp 
Manufacturing Company a proper party to this action, especially if it 
will be contended that the two corporations are really one and the 
same; but we leare this matter for the consideration of counsel, (305) 
without any suggestion from us as to the course that should be 
taken. 

355 
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T h e r e  w a s  e r ror  in the  instruction given by the  court, which requires 
t h a t  a new trial should be had. 

N e w  trial.  

HOKE, J., concurs i n  result. 

Z. M. CAVENESS v. CHARLOTTE, RALEIGH AND SOUTHERN 
RAILRO-4D COMPANY. 

(Piled 25 October, 1916.) 

1. Railroads-Streets-Additional Burden-Abutting Owners-Compensa- 
t i o n 4 o n s t i t u t i o n a l  Law. 

The construction and operation of a steam railroad upon a street is a n  
additional burden thereon not contemplated by or included in the original 
dedication for street purposes, and is a physical interference with the 
proper enjoyment of a n  abutting owner on the street of his easement 
therein; and when used without compensation amounts to a "taking" 
within the meaning of the Constitution, though neither the abutting lot 
nor a part thereof has been entered upon by the railroad company. 

2. Same--Measure of Damages. 
Where a steam railroad enters upon a street in front of an abutting 

owner thereon, and constructs and operates its railroad there so a s  to  
constitute a n  additional burden, to the injury of the owner, for which 
compensation should be allowed, the owner may recover for the injury 
to the extent that  the value of his property is impaired by the obstruction 
or hindrance to his easement, and by the annoyances and inconveniences 
usually allowed for in condemnation proceedings. 

3. Railroads-Street~-~4ddftional Burden-Deeds and  Conveyances-Ac- 
tions-Statutes. 

The act  of a railroad in entering upon and constructing and operating 
i ts  railroad over a street abutting the lands of another, without having 
resorted to condemnation proceeding or having otherwise acquired the 
right, is a continuing trespass upon the lands of the abutting owner, and 
the right to recover permanent damages therefor mill pass to the grantee 
of the owner, when no other provision has been made in the deed, unless 
the grantor has theretofore instituted his action to recover them. 

4. Same-Lis Pendens-Motion i n  Cause. 
Where the owner of lands a t  the time of the entry of a steam railroad 

company on his easement in a street has a right of action against it  for 
permanent damages, which he brings and then conveys the land to an- 
other, the proceedings thus instituted may be carried on and perfected 
as  if no conveyance had been made, such proceedings constituting a 
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Zis pendens, Revisal, see. 2.594; and the vendee must assert his right by 
action or appropriate proceedings in the cause. 

5. Railroads-Streets-Additional Burden-Damages-Actions - Title to 
Easement-Deeds and Conveyances. 

Where a railroad company, without authority, enters upon a street 
abutting the lands of private owners, and constructs and operates its rail- 
road thereon, the owner, by instituting his action to recover damages, 
confers the right to the easement to the railroad company, upon payment 
and tender, etc., by the company of the amount awarded by the apprais- 
ers; and where no action has been instituted, and the lands have been 
conveyed after their appropriation and use by the company, the right 
to recover permanent damages therefor inures to him who first institutes 
his action pending his ownership, unless there is a different provision 
in the conveyance. 

CIVIL ACTION tried before Connor, J., and a jury, at March (306) 
Term, 1916, of WAI<E. 

The action was to recover permanent damages, claimed by plaintiff 
by reason of the construction and operation of defendant railroad, and 
the facts in evidence tended to show that in 1913 plaintiff was the owner 
and in the possession and occupation of a house and lot in  the city of 
Raleigh abutting on Boylan Avenue on the east and on Xontford and 
Cutler streets on the north and west, and at said time defendants con- 
structed their railroad leading out of Raleigh, N. C., across said Mont- 
ford and Cutler streets at the intersection of the two, and along Cutler 
Street for a distance of 60 feet and more, this being the locality where 
plaintiff's lot adjoined said streets, and the track of the road at that 
place being in  a cut, excavated for the purpose, about 22 feet deep. 

There was also evidence on the part of plaintiff tending to show that 
the value of his lot was greatly impaired by the building of said road 
and the running of defendant's trains thereon, by the noise, smoke, 
cinders, dust, and other inconveniences incident to its opera'tion, etc. 

I t  further appeared that in June, 1913, the road then being com- 
pleted and in operation, pfaintiff instituted this action to recover per- 
manent damages for the injury to his property, duly filing his complaint 
therefor on 27 February, 1913, and that pending said suit, to wit, on 
14 April, 1914, plaintiff sold and conveyed the house and lot to one 
J. A. Sanders, and he, in turn, had since sold and conveyed to others. 

On denial of liability, the cause was submitted on issues, and ver- 
dict rendered, as follows : 

1. Was the plaintiff the owner of the property described in  paragraph 
5 of the complaint at the time of the location, construction, and opera- 
tion of defendant's railroad? 9nswer: "Yes." 

2. Did the plaintiff commence this action and file his complaint (307) 
herein after the construction and operation of defendant's rail- 
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road and before the sale and conveyance of said property by h im?  
Answer : "Yes." 

3. What damage, if any, is the plaintiff entitled to recover of the 
defendant by reason of the location, construction, and operation of said 
railroad ? Answer : "$2,000." 

Judgment on the verdict for plaintiff, and defendant excepted and 
appealed. 

J.  W. Hinsdale, Jr . ,  W i n s t o n  Le. Biggs  for plainti , f .  
R. iV. Ximnzs for defendant.  

HOKE, J. I t  is objected for defendant that as no part of plaintiff's 
lot was taken by the railroad company, he is not entitled to recover 
damages for any impairment of value caused by the operation of de- 
fendant's trains; but the authorities are to the effect that the construc- 
tion and operation of a steam railroad on a street is an additional 
burden not contemplated or included in the original dedication for street 
purposes, and that the same constitutes a physical interference with the 
proper enjoyment of his easement on the street by an abutting owner 
which amounts to a "taking," as the term is used and understood in 
applying the principles of eminent domain, and, this being true, such 
owner may recover for the injury to the extent that the value of his 
property is impaired by the obstruction or hindrance to his easement 
and by the annoyances and inconveniences usually allowed for in con- 
demnation proceedings. Kirkpatr ick  v. Piedmont  Trac .  Co., 170 K. C., 
477; R. R. v. iWfg. Co., 169 N. C., 156; R. R. c. Armfield,  167 IT. C., 
464; R. R. v. $!c lean ,  158 N. C., 498; S t a t o n  v. R. R., 147 N. C., 442. 

I n  T h o m a s o n  v. R. R., 142 N. C., pp. 300-318, to which we were 
cited on the argument, the question chiefly presented was the right of 
an owner of real property abutting on a railroad right of way to re- 
cover of the company by reason of the manner its trains were being 
operated and its traffic business conducted on said right of way, and the 
Court held that, to the extent that the trains, etc., nJere being properly 
operated under its charter, no action would lie, and this nottvithstand- 
ing the large increase in the company's trackage and volume of bu slness ' 

required in the legitimate discharge of its duty to the public; that i t  
was only when, under the claim of its charter privileges, the company 
was so conducting its business as to create unnecessarily a nuisance, 
causing damage to the property, that an owner adjoining the right of 
way could sue, under the principles applied in  R. R. v. Baptist Church ,  
108 U. S., 317, and other like decisions. Thomason's case, therefore, is 
not directly apposite to the questions arising on this appeal-the 
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right and quantum of recovery by an om-ner whose property has (308) 
becn "taken" i n  the acquirement of the right of may. 

Again, i t  i s  contended that the judgment cannot be sustained because 
i t  appears that, pending the action, plaintiff conveyed the title to 
another, and that the right of recovery follows as an incident to the 
title. On this question our statute provides (Revisal, see. 394, subsec. 
2) that no action shall be maintained against a railroad company for 
damages caused by the construction of its roads, or repairs thereto, 
but within five vears fTom the time the cause of action accrues. "and 
the jury shall assess the entire amount of damages which the party 
aggrieved is entitled to recover by reason of the trespass upon his 
property." 

I n  case of railroads this provision requiring an award of the entire 
damage in  a single action prevailed in this State at  the election of the 
parties prior to the enactment of the statute (Ridley .u. R. R., 118 
N. C.), and, where such a position is recognized elsewhere, the cases 
very generally hold that one who owns the land at  the time the railroad 
enters and constructs its road thereon may recover for the entire dam- 
age. These decisions proceed upon the theory that such an act on the 
part of the company will constitute a completed trespass, and that sub- 
sequent owners haae no interest in a recovery based upon it. Roberts 
v. Sorthem Pacific R. R., 158 U .  S., 1 ;  M c F a d d ~ n  v. Johnston, 72 Pa. 
St., 681; Central R. R. v. Hetfield, 29 K. J .  L., 206; King v. SO. Ry., 
119 Fed., 1017; Walton v. R. R., 70 Wis., 414; 10 R. C. L., 215, title, 
"Em. Domain," see. 184; 2 Elliott on Railroads (2 Ed.), see. 1000; 
2 Lewis Eminent Domain ( 3  Ed.), p. 1647. 

The decisions on the subject in North Carolina, however, are to the 
effect that, unless an action for permanent damages or condemnation 
proceedings have been instituted by the original owner pending his 
ownership, the right to recover will pass to the grantee. Our cases 
proceed upon the theory that the act of the railroad in entering upon 
the land and constructing its road, without resort to condemnation pro- 
ceedings provided for by the statute, amounts to a continuing trespass, 
and the right to recover compensation for the easement arises to him - 
who owns the property when the road enters and remains thereon as of 
right, that is, when the company acquires the right to enter and remain, 
to be perfected on the payment of damages. Thus, i n  Phillips 1;. Tel. 
Co., 130 N.  C., pp. 513-526, the telegraph company had placed its poles 
on a railroad right of way, amounting, with us, to an additional burden 
whiclh entitled the owner of the property to compensation. The orig- 
inal owner, without having sued or instituted condemnation proceedings, 
conveyed the property, and i t  was held that the grantee could re- 
cover perma'nent damages in compensation for the easement, the (309) 
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principle being stated in the ninth headnote as follows: "9 pur- 
chaser of land subsequent to the taking and erection thereon of a tele- 
graph line may recover permanent damages for the easement taken, and 
the telegraph company thereby acquires the easement and the right to 
maintain its line thereon"; and Douglas, J., in the opinion, speaking to 
the question, said: "A subsequent purchaser cannot recover for a com- 
pleted act of injury to the land, as, for instance, the unlawful cutting 
down of trees; but if the trespasser unlawfully remains upon the land 
after the sale, or returns and carries away the trees, he becomes liable 
to the then owner, in the first case as for a continuing trespass, and in 
the latter for a fresh injury. I f ,  in addition to this, the trespasser seeks 
to acquire the right to remain, he can do so only by the consent of the 
owner or under the principle of eminent domain. This is not the 
perpetration of a wrong, but the lawful acquisition of a right, and the 
damages incident thereto must be paid to the owner from whom the 
right is acquired. Aside from this action, the defendant has acquired 
no easement whatever as against the plaintiff, and if it takes that ease- 
ment now, it must pay the man from whom it takes it. To say that 
one may acquire an easement in the land simply by an unlamful entry 
is an attempted extension of the doctrine of squatter sovereignty to an 
extreme which we feel entirely unable to concede. Liverman, v. R. R., 
10.9 N. C., 52; s. c., 114 N. C., 692." 

The same principle was recognized and applied with us in condemna- 
tion proceedings in Beal v. R. B., 136 N. C., 298 ; Liverman v. R. R., 
109 N. C., 5 2 ;  same case, 114 S. C., 695; and this 1-iew seems to find 
support in 2 Lewis Em. Domain, sec. 895. 

Under our statute and in condemnation proceedings, Revisal, see. 
2587, the railroad acquires the right to remain upon the land, construct 
and operate its road on the payment into court of the amount assessed 
by the appraisers, and the recovery should inure to the one who owns the 
property at that time. True, provision is made for appeal by either 
party, and the damages may thereafter be increased or lowered, and 
the right may be lost by failure to pay the amount ultimately awarded; 
but the right to  enter and construct and operate its road is acquired 
when the company pays the amount assessed by the first appraisers, and 
the owner at  that time is entitled to the compensation for the easement. 
I n  that case, however, if the owner a t  the time of entry shall have 
instituted condemnation proceedings, the statute, see. 2594, expressly 
provides "That no change of ownership, by voluntary conveyance or 
transfer of real estate or any interest therein or of the subject-matter of 

the appraisal, shall in any manner affect such proceedings, but the 
(310) same may be carried on and perfected as if no such conveyance or 

transfer had been made or attempted to be made. The proceedings 
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by this section are constituted a lis pendens, and, although the grantee, 
as stated, prior to payment of the amount may be entitled to this com- 
pensation, if proceedings have been instituted, he must assert his right 
by action or appropriate proceedings in the cause. Abernethy v. R. R., 
159 N. C., 340. And so, under our decisions. in  case of suit the rail- 
road comp&ny acquires the right to remain add construct its road when 
the owner enters suit for permanent damages for trespass. H e  thereby 
assents to the company's right to occupy and build its road upon the 
land upon the payment of the amount due, and the entire compensation 
for the easement should inure to the owner, who recognizes the rail- 
road's right by entering this character of suit. Liverman v. R. R., 
114 N. C., a t  p. 697; White v. R. R., 113 N. C., at p. 622; Sfaton v. 
R. R., 147 N. C., at p. 443. 

Under any view i f  the matter, therefore, the present recovery must 
be sustained, it appearing from the record that plaintiff owned the 
land when the railroad entered and constructed its road, and pending 
his ownership and before conveyance he entered suit and filed his com- 
plaint for peEmanent damages. 

There is no error, and the judgment entered must be sustained. - - 
No error. 

Cited: Teeter v. Telegraph Co., 172 N.C. 786 (5e) ; .&Inson v. Durham, 
175 N.C. 641 (5c);  Barcliff v. R. R., 176 N.C. 41 (5c);  Powell v. 
R. R., 178 N.C. 246 (lc,  5c) ;  R. R. 11. Nichols, 187 N.C. 156 (313); 
Eller v. Greemboro, 190 N.C. 721 (2c) ;  Gri8th v. R. R., 191 N.C. 87 
(5c) ; Parr v. Bsheville, 205 N.C. 85 ( l e )  ; Love v. Telegraph Qo., 221 
N.C. 470 (5c) ; Tate v. Power Co., 230 N.C. 258 (3p).  

JOSEPH H. WATTERS v. &I. W. HEDGPETH AXD W. A. HEDGPETH. 

(Filed 26 October, 1916.) 

1. Homestead-Conveyance-Limitation of Actions-Judgments-Execu- 
tions. 

The laying off of a homestead under a docketed judgment suspends 
the statute of limitations during the continuance of the homestead, and 
when it has been laid off since the enactment of the statute it is taken 
by the homesteader subject to its provisions, and upon conveyance thereof 
is subject to execution under the judgment. Revisal, sec. 686. 

2. Accord and Satisfaction-Conditional Acceptance-Contracts. 
The acceptance of an offer of compromise must be in accordance with 

its terms to be binding between the parties, and where an offer is made 



I N  TEE SUPREME COURT. 

by a debtor to pay 10 per cent of the amount of a judgment, an acceptance 
of "10 per cent net" implies a mriance between the parties, and is held, 
in this case, not to be binding. 

3. Bankruptcy-Homestead - Conveyances - Judgments - Executions - 
Statutes. 

Title to exempt property does not pass to the trustee in bankruptcy, 
and where the debtor's homestead has been laid off and the lien of a 
judgment has attached thereto more than four months before the filing 
of the petition in the bankrupt court, and the judgment creditor has proved 
his claim a s  unsecured and the homestead again laid off in proceedings in 
the bankrupt court, after the discharge of the bankrupt, the judgment 
creditor, under whose judgment the homestead was first laid off, may 
issue execution against the lands after the same has been conveyed by the 
homesteader. Revisal, see. 686. Blum v. Ellis, 73 N. C., 293, cited and 
distinguished. 

4. Bankruptcy-Homestead-Title-Bankrupt's Property-Discharge. 
A judgment debtor has no property in a homestead laid off to him 

under a judgment, but merely a n  exemption from sale, and the land is 
practically the property of the judgment creditor, to the extent of his 
lien. Hence, a homestead laid off under our laws is not subject to the 
jurisdiction of the bankrupt court, and a lien of judgment thereon is 
not affected by the discharge of the bankrupt therein. 

5. Bankruptcy-Homestead-State Decision. 
The bankrupt court is bound by the construction put upon our exemp- 

tion laws by the Supreme Court. 

6. Bankruptcy-Homestead-Unsecured Claims-Judgments-Credits. 
Where a judgment creditor, holding a valid lien upon the debtor's home- 

stead, laid off under his judgment, thereafter proves his claim as  unse- 
cured against his debtor in the bankrupt court. any sum he may receive 
under a distribution of the assets will be credited upon his judgment, and 
will reduce the amount thereof to that  extent. 

(311) APPEAL by  defendants f r o m  Stacy, J., a t  chambers i n  NEW 
HANOTEE, 1 6  ;March, 1916. 

T h i s  was  a motion f o r  leave to  issue execution, heard upon  agreed 
facts. T h e  plaintiff obtained judgment against  the  defendants i n  1902, 
a n d  on  execution issued the  homesteads of defendants were allotted. I n  
1910 t h e  defendants filed a petition i n  bankruptcy,  i n  which proceeding 
t h e  plaintiff prol-ed h i s  judgment as  a n  ord inary  unsecured debt, not  
asserting a n y  l ien upon the  allotted homesteads. I n  t h e  bankruptcy 
proceeding t h e  homesteads of the  defendants  were again allotted, being 
t h e  identical lands which h a d  been allotted i n  the  S ta te  court, a n d  
embracing a l l  t h e  lands owned by  them. T h e  trustee i n  bankruptcy 
made  a r e t u r n  of n o  assets, and f o r  this  reason t h e  reversionary interest 
i n  the  homesteads was not  sold i n  t h e  bankruptcy  proceedings. I n  1911 
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WATTERS 'L?. HEDGPETH. 

the defendants received their discharge in bankruptcy, and thereafter 
one of the defendants, W. A. Hedgpeth, and his wife, sold and conveyed 
to one Surles the land which had been allotted to him as a home- 
stead by the bankrupt court, the purchaser paying a part of the (312) 
purchase money in  cash and executing a mortgage upon the land 
to secure the balance. The other defendant, M. W. Hedgpeth, has not 
conveyed his homestead, but still occupies it. 

After the discharge in bankruptcy the defendants offered to pay plain- 
tiff 10 per cent of the amount of the judgment in compromise of their 
liability, if any, thereunder. Plaintiff accepted this offer, provided 
the 10 per cent was "net to him"; but before the defendants accepted 
this offer the plaintiff withdrew it. 

The court ordered execution to issue against both defendants, and 
they excepted and appealed. 

J.  A. iWcNorton for plaintif. 
X d n t y r e ,  Lawrence & Proctor for defendants. 

CLARK, C. J. The lien of the judgment is not barred by the statute 
of limitations, which is suspended and does not run against the docketed 
judgment during the life of the homestead. Revisal, 685, subsec. 5;  
Revisal, 686; Farrar v. Harper, 133 h'. C., 71; Wilson v. Lumber Co., 
131 N. C., 163; Pormeyduvul v. Rockwell, 117 X. C., 320. "Even if 
the original judgment had become dormant, the right to enforce exeeu- 
tion thereon upon the land subject to exemption arises on the termina- 
tion of the homestead." Rogers v. Kimsey, 101 N. C., 564; Jones v. 
Britton, 102 N.  C., 201. 

Revisal, 686, was enacted 6 February, 1905. The homestead in favor 
of the defendant M. W. Hedgpeth was allotted thereafter, on 31 May, 
1905, and in favor of W. A. Hedgpeth on 12 April, 1906. On 20 
November, 1913, W. A. Hedgpeth and his wife conveyed the homestead 
allotted to him. The homesteads having been allotted to the defendants 
after the adoption of Revisal, 686, they received same vested with the 
rights as defined in Revisal, 686; and when TV. A. Hedgpeth sold and 
conveyed the same he parted with his exemption, and the land, thereto- 
fore protected from sale "while occupied by him," by virtue of such 
exemption only, became subject to sale under the lien of the plaintiff's 
jud,ment. Sash Co. v. Parker, 153 N. C., 131. This has been cited 
as authority, Fulp v. Brown, 153 N.  C., 533; Davenport v. Fleming, 
154 N. C., 293; Rose v. Bryan, 187 N.  C., 174; Dalrymple v. Cole, 170 
N. C., 107; Brown, c. Harding, 171 N.  C., 690. 

The acceptance of an offer must be in the terms in which i t  is made. 
The offer of the defendants to pay the plaintiff 10 per cent was not 
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accepted, but a counter offer was made to accept "10 per cent net," which 
we understand to mean 10 per cent of the debt plus the full amount of 

the court costs, which had been paid by plaintiff. The plaintiff 
(313) evidently meant to exact something more by requiring 10 per cent, 

net, else he mould simply have accepted the defendants' offer. The 
defendants must have understood the plaintiff's counter offer as being 
something different, for they delayed acting on i t  until the plaintiff 
withdrew the proposition, as he had a right to do. 

Nor is the plaintiff's lien barred by the discharge of the debt in bank- 
ruptcy. "No title to exempt property passes to the trustee at all." 
Bankruptcy Act 1898, see. 70 ( a ) ;  13 Remington on Bankruptcy, see. 
1024, p. 572. 

"The discharge does not operate to cut off good and valid liens given 
or acquired for the debt, either a lien by contract or by legal proceed- 
ings, nor to prevent their enforcement. I t  is purely personal to the 
bankrupt." 2 Remington Bankruptcy, see. 2673, p. 1589. Congress 
cannot destroy the plaintiff's lien against the homestead by the Bank- 
ruptcy Act. Kener v. La\Grange Mills, 231 U. s., 205. 

"In actions to try title to property, or dete~mine the validity of  liens 
on property, or interest therein, where no recovery of a debt is sought, 
the defendant may not interpose his discharge in  bankruptcy. The 
discharge bars debts, not ownership of property, whether such owner- 
ship be absolute, conditional, or by way of lien, whether i t  be ownership 
of the whole or merely partial ownership." 2 Remington on Bahk- 
ruptcy, sec. 2668, p. 1587. 

"The discharge bars all future legal proceedings for the enforcement 
of the debt or obligation discharged, except such as are by way of en- 
forcement of a lien therefor not in itself invalid; but does not affect suits 
to determine the ownership of property, or to enforce liens thereon." 
2 Remington on Bankruptcy, see. 2668, p. 1588. 

A discharge in bankruptcy does not affect the lien of a creditor 
where the lien was created more than four months before the petition 
in  bankruptcy was filed. "The effect of the discharge is personal to 
the bankrupt, and does not affect any lawful lien, charge, or encumbrance 
existing on his property, but judgment may be specially entered thereon 
in rem. The bankruptcy law was carefully designed to save all liens 
against property from being affected by thk discharge, and its terms 
seem ample for that purpose." Paxton v. Scott, 66 Neb., 385, citing 
Lowell on Bankruptcy, 314, 396, 397; Long v. Bullard, 117 U. S., 617. 

To  the same effect, Philrnon v. Marshall, 116 Ga., 811; Smith v. 
Zachary, 115 Ga., 722; 1 Remington Bankruptcy, see. 1032, p. 538; 
Lockwood v. Bank, 190 U. S., 294; Kener v. LaGrange i&fills, 231 
U.  S., 205. 

364 
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Under the Bankruptcy Act of 1898 the bankruptcy court is without 
authority or power to administer property set aside as exempt 
under the Constitution of this State. JIcIienney v. Chenney, 118 (314) 
Qa., 387. And the authorities are numerous to that effect. 

When the defendants went into bankruptcy they could not take into 
i t  the reversion in their homestead, for it was practically the property 
of the plaintiff, certainly to the extent of his lien upon it. The de- 
fendant had no property therein, but merely an exemption from sale. 
Joyner v. Sugg, 132 N. C., 588, and cases cited; Revisal, 686. When 
the plaintiff proved his debt in  bankruptcy, if he had received any 
dividend thereon (which he did not) it would have been applied to 
reduce the indebtedness for which he held a lien, unless he had an unse- 
cured claim against the defendants, to which it should have been ap- 
plied in preference. The bankruptcy court could not discharge the 
lien on the property. If the defendants had moved in the bankruptcy 
court to sell the reversionary interest, this could not have been done 
except subject to plaintiff's lien, under our statute forbidding the sale 
of the reversionary interest, for ('the bankruptcy court is bound by the 
construction put upon the exemption laws by the highest courts of the 
State." 1 Remington on Bankruptcy, see. 1042, p. 593. "No title to 
exempt property passes to the trustee at  all." Bankruptcy Act 1898, sec. 
70 (a )  ; 1 Remington on Bankruptcy, see. 1024, p. 572, above cited. 

I n  Blum v. Ellis, 73 N. C., 293, relied on by defendants, neither the 
Iienor nor the bankrupt seems to have objected to such sale, and the 
reversionary interest having been sold in bankruptcy without objection, 
as i t  seems, the Court held that while the bankrupt law did not divest 
a lien, when the property had been actually sold, it could not afterwards 
be subjected by the judgment creditor. The reasoning in that case 
would apply it only to property in custodia Zegis, vihich could be sold 
and proceeds applied to discharge the mortgages and other liens, but 
not to homesteads, since our statute forbids the reversionary interest 
to be sold. I n  Blum v. Ellis, i t  is frankly stated in the opinion that the 
authorities were i n  conflict. Though cited since, we think, it is au- 
thority only in cases where, as just stated, the property, being in custodia 
legis, can be sold for application to the lien, and not to the reversion 
in  the homestead, which cannot be sold. I n  the latest case citing 
Blum u. Ellis, this Court intimates as much, Lnfoon v. Kerner, 138 
N. C., at  bottom of p. 287. 

I n  this case the judgment creditor did not prove his lien in bank- 
ruptcy, and the reversionary interest was not sold, and remains un- 
affected by the bankruptcy proceedings. The trustee reported that there 
were "no assets,'' and there was no decree or attempt to sell the reversion, 
on which the plaintiff had his lien. This lien not having been divested, 
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the plaintig v-as entitled upon the termination of the home- 
(315) stead exemption to have the property subjected to payment of his 

lien. I f  this termination had occurred by the death of the home- 
steader, leaving no minor children, execution would issue, and under 
Revisal, 686, i t  can in like manner be subjected when the exemption is 
terminated by a sale and transfer of the property by the homesteader. 
The reversionary interest in this case has not been conveyed by any sale 
thereof under decree in bankruptcy, as in Blum v.  Ellis, where it was 
actually sold and the purchaser recon~eyed to the homesteader. I n  that 
case the creditor might have appealed from the decree in bankruptcy, 
and, not having done so, was bound by such sale. 

Moreover, Blum v. Ellis mas decided under the Bankrupt Act of 1867, 
and this case falls under the Bankrupt Act of 1898. One material dif- 
ference between the two is thus pointed out in the notes to Paper Co. v. 
Wheeler ( N .  D.) ,  42 L. R. A. (N. S.), at p. 293: "From the provisions 
of the various acts as above set out i t  follows, as has been almost uni- 
versally held, that real property liens existing for a proper length of 
time before the adjudication in bankruptcy are not affected by a dis- 
charge in such proceeding. The act of 1841 expressly preserves such 
liens, and it is the universally accepted rule that a discharge in bank- 
ruptcy does not, uqder the later acts, affect any liens except those spe- 
cially stricken down by the acts themselves. I n  this connection, how- 
ever, i t  should be remembered that the act of 1867 expressly destroys, 
except as therein otlier~vise provided, liens where the debt or claim was 
proved in bankruptcy, and, therefore, that a lien mould be preserved 
only where the debt or claim was not submitted to the bankruptcy court; 
but this provision was not preserved in the act of 1898, under which 
proof may be made without impairing the.1ien.O 

I n  3 R. C. L., Bankruptcy, sec. 143, citing the above case and others, 
it is sa'id: "The setting apart of the homestead to a bankrupt and his 
subsequent discharge in bankruptcy do not relieve the property from 
the operation of a mortgage lien thereon obtained before the bankruptcy; 
and the same has been held to be true as regards judgment liens," citing 
Paper Co. v. Wheeler, supra, 42 L. R. A. (N. S.), 296, 297. 

I n  this case the defendant has no interest in the reversion except by 
virtue of the allotment proceedings of the homestead, which had no 
effect save to exempt i t  from sale, and this exemption haring now 
ceased, execution should issue against the property. Revisal, 686. 

The order to issue execution against the homestead of the other de- 
fendant, hl. W. Hedgpeth, who has not conveyed his homestead but still 
occupies it, was doubtless an inadvertence, and such execution should be 
recalled and set aside. As thus modified, the order of Stacy, J., is 

Affirmed. 
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Cited: Dawies w. Blomberg, 185 3 .C .  497 (4d) ;  Building Co. v. 
Greensboro, 190 S.C.  505 (242) ; Duplin County v. HarreZ1, 195 N.C. 448 
(Ic, 3c) ; Wallace v. Phillips, 195 X.C. 669 (4c) ; Cheek v. Walden, 
195 N.C. 755 (le). 

j Filed 25 October, 1916.) 

Deeds and Conveyances-Interpretation-Vague Description-Habendu~n 
-General Description. 

Words descriptive of Pands sought to be conreyed in a deed are regarded 
as inserted for a purpose, and should be given a meaning that mould aid 
the description; and where the writing manifests an intent t o  convey a 
tract of certain acreage, and the specific description in the conveying part 
of the instrument is too indefinite, it will not control a general description, 
following the ha hen dun^, which refers to another and recorded deed, from 
which the lands may definitely be ascertained. 

ACTIOK to recover a tract of land, tried at April Term, 1916, of 
NEW HANOVER, before Peebles, J. 

Upon an intimation from the court that he ivouid charge the jury that 
a certain deed did not convey the land described in complaint, plaintiff 
submitted to a nonsuit and appealed. 

Herbert XcCZammy, Kenan & Wright for plaintiffs. 
John D. Bellamy, Walter P. Gafford, E. K. Bryan for defendant. 

BROWN, J. Plaintiffs claim title under deed in fee in due form, dated 
14 May, 1889, executed by D. T. Cronly to John B. Quelch. After the 
premises of the deed, which is in the usual form of a bargain and sale, 
follows a specific description of the tract of land as follows: "Beginning 
on the east side of the W. and W. railroad at  a culvert7'; then follows 
a description by metes and bounds. 

Then the habendurn and tenendum, in the usual form, to John B. 
Quelch and his heirs; then follows the usual covenant of warranty. 
Immediately following that the deed contains this general description 
of the land : 

"The tract of land hereby conveyed being the same that mas deeded 
by Thomas R. Williams and wife to R. L. Kirkwood, assignee of D. D. 
Gibson, and which is registered in  the records of New Hanover County 
in Book BBBB, pages 653 and 654. The same said to contain 700 acres, 
more or less, and which tract was afterwards conveyed by deed bearing 
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date 13 May, 1889, from the said R. L. Kirkmood, assignee, to the party 
of the first part of these presents." 

It is in evidence that the first or specific description by metes and 
bounds does not cover the land described in the complaint. I t  is also 
in  evidence that the description in the deeds from Thomas R. Williams 

to R. L. Kirkwood and from Kirkwood to Cronly (referred to  in  
(317) the deed from Cronly to Quelch) does cover and include the 

tract of land described in the complaint. These deeds were offered 
in  evidence by plaintiff. 

The court intimated that he would hold that the specific description 
in  the deed from Cronly controlled the general description, and upon 
that intimation the plaintiffs took a nonsuit. The intimated ruling of 
the court was vital to plaintiffs' recovery, and therefore they had the 
right to submit to a nonsuit and appeal. 

We have in the deed in question a description by metes and bounds 
in which the land in controversy is not conveyed, and also a description 
which refers to another deed duly recorded by book and page, which 
gives a definite description covering the land in controrersy. 

I t  must be admitted that if the first or specific description entirely is 
eliminated from the deed, according to the evidence, the second or 
general description is sufficient, and covers the land described in the 
complaint. I t  matters not that the last description follows the war- 
ranty. The whole deed must be so construed as to give effect to the 
plain intent of the grantor, and the parts of the deed will be transposed 
if necessary. Triplett v. Williams, 149 N.  C., 394; 13 Cyc., 627. 

The entire description in a deed should be considered in determining 
the identity of the land conveyed. Clauses inserted in a deed should 
be regarded as inserted for a purpose, and should be given a meaning 
that mould aid the description. Every part of a deed ought, if possible, 
take effect, and every word to operate. 

A reference to another deed may control a particular description, for 
the deed referred to for purposes of description becomes a part of the 
deed that calls for it. 13 Cyc., 632; Brown v. Ricaud, 107 X. C., 639; 
Everett v. tho ma^., 23 N.  C., 252. 

The manifest intention of the grantor, Cronly, was to conrey the 
whole of a tract of land, containing 700 acres, more or less, being the 
land conveyed to Croniy by Kirkwood and by Williams to Kirkwood. 
I t  is in evidence that these deeds referred to corer the land in contro- 
versy. The fact that the metes and bounds of the preceding description 
do not cover i t  cannot he permitted to destroy the description that 
does cover it. 

From the language of the deed an intent to convey the entire tract 
is pla'inly manifest, and this intent mill not be defeated because the 
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grantor inserted metes and bounds that are erroneous and do not cover 
it. As the general description is added, not simply to set out the grantor's 
title, but to identify and further describe the tract of land conveyed, 
such general description will be given effect. The additional clause will 
be considered as added for the purpose of giving a more par- 
ticular description. Rutherford v. Lacy, 48 Mo., 3 2 5 ;  Jackson v. (318) 
Barringer, 15 Johns, ( N .  Y.), 471; Lodge v. Lee, 6 Cranch 
(U. S.), 237; 13 Cyc., p. 634, note 14. 

Prentice v. R.  R., 154 U. S., 164, relied upon by the learned counsel 
for defendant as settling the question and sustaining the ruling of the 
judge below, was a case of some note, and involved title to certain 
valuable land in  the city of Duluth. The case was tried before Justice 
Samuel F. Miller and District Judge Selson in the Circuit Court of 
the United States, and is reported 43 Fed., 270. Justice Miller de- 
livered an elaborate opinion in  the Circuit Court, which on appeal was 
followed and affirmed by the Supreme Court of the United States in 
an opinion by Jusiice Harlan for a unanimous Court. The syllabus 
made by the reporter appears to support the contention of the defend- 
ant, but i t  is stated in general terms, is misleading, and is not fully 
warranted by the opinion. I n  concluding the opinion, the Court says: 
"We are entirely satisfied with these views. I t  results that neither 
the description by metes and bounds nor the general descripfion of the 
lands conveyed by the deed under which the plaintiff claims is sufficient 
to cover the lands here in dispute." 

And again: "The case, then, is this: Looking into the deed under 
which plaintiff claims title, for the purpose of ascertaining the intention 
of the parties, we find there a specific description, by metes and bounds, 
of the lands conveyed, followed by a general description which must be 
held to have been introduced for the purpose only of showing the 
grantor's chain of title, and not as an independent desc~iption of the 
Iands so conveyed. L4s neither description is sufficient to cover the lands 
in suit, there can be no recovery by the plaintiff in this action of eject- 
ment, whatever may be the defect, if any, in the title of the defendants." 

I n  the deed we have under consideration the second or general descrip- 
tion is introduced, not solely to set out a chain of title, but e~ident ly  
to identify, make certain and describe the land conveyed. I t  is, in fact, 
an "independent description of the land so conreyed," and amply suffi- 
cient to support the deed, eliminating any other description. 

The nonsuit is set aside. 
New trial. 

Cited: Jones v. iMcCormick, 174 N.C. 87 (c) ; Williams v. Bailey, 
178 N.C. 633 ( d ) ;  Ferguson t i .  Fibre Co., 182 N.C. 735 ( d ) ;  Dill r .  
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ELEVATOR Co. v. HOTEL CO. 

Lumber Co., 183 N.C. 665, 667, 670 (cc);  R. R. v. h7ichols, 187 N.C. 
156 (c) ; Penny v. Battle, 191 K.C. 222, 223 (c) ; Von Herff v. Richard- 
son, 192 N.C. 596 ( d ) ;  Crews v. Crews, 210 N.C. 221 (c ) ;  Realty 
Corp. v. Fisher, 216 N.C. 200, 203 ( j )  ; Bailey r. Hayman, 218 N.C. 
177 (d) ; Lewis v. Furr, 228 N.C. 93 (d)  ; Lee v. XcDonald,  230 N.C. 
521 (d )  ; Whiteheart v. Grubbs, 232 N.C. 242 (dl.  

OTIS ELEVATOR COMPANY v. CAPE FEAR HOTEL COMPANY. 

(Filed 26 October, 1916.) 

Where a written contract entered into between the parties furnishes 
evidence that the defendant was dealing with the plaintif€ as a corpora- 
tion, and the plaintiff's existence as a corporation is denied, the contract 
may properly be introduced upon this disputed fact. 

APPEAL from Peebles, J., at April Term, 1916, of NEW RANOVER. 
This is an action to recover $706.32, a balance alleged to be due for 

the installation of an elevator in the hotel of the defendant, then in 
course of construction. 

The plaintiff did not allege a special contract in  the complaint, but 
sought to recover the value of the property. 

The defendant filed answer denying the material allegations of the 
complaint, including the allegation that the plaintiff was a corporation. 

The evidence tends to prove that the defendant had in  contemplation 
building a hotel of ten stories, and that i t  entered into a written con- 
tract with the plaintiff for the installation of the elevator; that i t  did 
not complete the building beyond the seventh story; that the plaintiff 
installed the elevator to the seventh story and was ready and able to 
install i t  to the tenth story; that the defendant paid the plaintiff the 
pro rata part of the purchase price based on a ten-story building, but not 
the pro rata part or the ralue, based on a seven-story building. 

The plaintiff was permitted to introduce the written contract, and 
the defendant excepted. 

The defendant moved for judgment of nonsuit upon the ground that 
there mas no evidence of the corporate existence of the plaintiff, which 
was overruled, and the defendant excepted. 

The jury returned a verdict in favor of the plaintifi for $382.60, and 
from the judgment rendered thereon the defendant appealed. 
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Kenan & Wright for plaidiff. 
Herbert iic0lammy for defendan.t. 

ALLEN, J. T h e  wri t ten contract furnishes evidence t h a t  the  defend- 
a n t  was deal ing wi th  the  plaintiff as  a corporation, and  it wa's therefore 
competent against t h e  defendant  a s  evidence of corporate existence. 
Ryan v. Martin, 9 1  N. C., 4 6 5 ;  Bank v. Dufy,  156 X. C., 84. 

I t  also follows, as  this  evidence %-as properly admitted, t h a t  h i s  (320) 
H o n o r  could no t  g ran t  t h e  motion for  judgment of nonsuit upon 
t h e  ground  t h a t  there was n o  evidence t h a t  the  plaintiff w a s  a corpora- 
tion. 

N o  error. 

0. E. SEAWELL ET ALS., TR- DING AS CHATHAM LUMBER COMPANY, 
v. P-4RSONS LUNBER COMPANY, A PARTXERSHIP. 

(Filed 25 October, 1916.) 

1. Judgments-Excusable Neglect-Attorney and  Client-Principal and  
Agent. 

The negligence of counsel in failing to defend a n  action for his client 
in  the course of his professional duty will not be attributed to the latter, 
if he himself is in no default, without regard to the solvency of the 
former ; but where the counsel is authoritatively acting for his client 
outside of his professional employment, in matters which the client may 
perform, he then is the mere agent of the party, and his negligence is 
imputed to his principal. 

2. Same-NegIect of Party-Rule of Prudent  Man. 
The employment of a n  attorney by a party to a n  action does not of 

itself excuse the party from properly attending to his case, and the test 
a s  to whether the party is himself negligent is in the application of the 
rule of the prudent man while engaged in transacting important business. 

8. Attorney and  Client-Nonresident Attorney-Laches-Principal a n d  
Agent. 

The employment by a party of a nonresident attorney of this State 
to represent him in a professional capacity in our courts, who is not 
licensed to practice here, creates the relation of principal and agent; 
but if the employment is of a resident attorney, licensed to practice here, 
though he be a resident practitioner of another county, the relation of 
attorney and client exists, and the party, not himself in default, is not 
held responsible for the negligence of his counsel in failing to perform acts 
exclusively within the line of his professional duties. 

4. Same-Judgments-Excusable Neglect. 
Where a party to a n  action employs a n  attorney practicing in this State 

to  defend a n  action brought against him in a different county, and upon 
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his suggestion authorizes his attorney to employ local attorneys, which is 
accordingly done. and the latter promised to notify the leading attorney 
of the filing of the complaint, and send him a copy when filed, but through 
their misunderstanding of the fact of their employment, did not do so, 
and a judgment by default is finally taken;  and i t  appears that the party 
had repeatedly asked his leading attorney if anything remained to be 
done by him, and was informed that nothing could be done until the com- 
plaint was filed: Held, the judgment, on motion, was properly set aside 
for excusable neglect. 

5. Attorney a n d  Client-Local Attorney-Offer of Employment-Accepta- 
tion-Excusable Neglect. 

A client employed his attorney, licensed to practice law here, to pro- 
fessionally defend a n  action brought against him in another county, and 
authorized him to employ local attorneys there. His attorney wrote re- 
questing them to act with him, and asked them to notify him when 
complaint was filed and send him a copy thereof. They replied, saying 
the7 would not if^ him as  to the filing of the complaint, and send him a 
copy thereof, and they would appear with him "if desired to do so." Held, 
the leading attorney was justified in construing the answering letter as  an 
acceptance of the employment offered: and i n  making the offer he acted 
in  his capacity of attorney, and not merely as  the agent for his client. 

6. Judgments-Excusable Neglect-Findings-Appeal and Error. 
Where the trial judge has set aside a judgment for excusable neglect, 

his findings a s  to good faith are  conclusive on appeal. 

7. Judgments-Excusable Neglect-Surety Bond. 
I t  appearing, in this case, that  the trial judge has set aside a judgment 

for excusable neglect, and required the defendant to give a bond in a 
larger sum than the amount of the judgment, conditioned to pay the 
plaintiff any damages recovered by him. it  is Held, under the facts, that 
no substantial injury could be sustained by him. 

(321) APPEAL f r o m  order  of Daniels, J., a t  J a n u a r y  Term, 1916, of 
ROBESON, set t ing aside a judgment  under  section 613 of the  

Revisal. 
T h e  action was commenced i n  Robeson County  on  9 April,  1914, and 

t h e  summons was  served on the  defendant  1 4  Apri l ,  1914. 
T h e  purpose of t h e  action was to  recover damages f o r  a n  alleged 

breach of contract i n  t h e  purchase of cer tain t imber  lands i n  Bladen 
County. 

T h e  complaint  was  filed 27 J a n u a r y ,  1915, a n d  the judgment f o r  
$3,000 was  rendered a t  February  Term, 1915, about  six weeks af ter  
t h e  filing of the  complaint a n d  about  ten months af ter  the  commence- 
ment  of t h e  action. 

His H o n o r  found the  following fac t s :  
"2. T h a t  as soon as  summons was served u p o n  h i m  herein defend- 

a n t  A. E. Parsons  immediately went to see h i s  regular  counsel, Mr. H. L. 
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Stevens, a competent, reputable, and experienced attorney residing at  
Warsaw, N. C., and employed said Stevens to represent defendants in 
this action. That said Stevens accepted such employment and agreed to 
represent the defendants in this action, advising said Parsons further 
t&t it would be necessary to employ associate counsel residing in 
Robeson County, and stating that he would at once communicate (322) 
with such counsel and arrange for and employ counsel in Robeson 
Countv to remesent the defendants. That a short time thereafter said 
Parsons again saw his counsel, Mr. Stevens, and was informed by him 
that he had secured the services of counsel in Robeson County to appear 
for the defense and represent defendants in the action. 

"3. That upon being employed by said Parsons to represent defend- 
ants in  this action, said H. L. Stevens immediately communicated with 
McIntyre, Lawrence & Proctor, a firm of competent, reputable, and 
experienced attorneys residing a t  Lumberton, and regularly practicing 
in  the courts of %beson County, advising them of the institution of 
the action; that defendants desired to employ counsel to assist him in 
the defense, inquiring whether any complaint had been filed in the 
action, and, if so, to furnish him with a copy, and asking whether they 
were in position to appear for and represent the defendai~ts; and Mc- 
Hntyre, Lawrence & Proctor replied that no complaint had been filed; 
that they would send him a copy when filed; that they were in position 
to represent defendants if desired to do so, and would be glad to repre- 
sent them. That upon receipt of this letter said Stevens advised Mc- 
Hntyre, Lawrence & Proctor that he had forwarded their letter to his 
clients, which he did. 

"4. That as the result of his correspondence with McIntyre, Lawrence 
& Proctor, the said H. L. Stevens understood that he had employed 
McIntyre, Lawrence & Proctor to assist him in the defense, and that 
they understood they were so employed and would furnish him with a 
copy of the complaint when filed, and would do whatever was necessary 
to the defense of the action; and it never occurred to Stevens that there 
was any question as to whether McIntyre, Lawrence 8: Proctor had 
been employed by him to represent defendants and that they understood 
that they had been so employed. 

"5 .  That as the result of the correspondence between him and Me- 
Hntyre, Lawrence & Proctor, as above set forth, said Stevens advised 
defendant Parsons that he had employed counsel in Robeson County to 
assist him in the action; that no complaint had been filed; that his 
associates in Robeson would furnish him with a copy of the complaint 
when filed, whereupon he would notify said Parsons, and that until the 
complaint was filed there was nothing that the defendants could do in 
the matter, and that he would advise said Parsons when i t  was neces- 
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sary for the defendants to do anything with respect to the action. That 
upon this statement the defendants took no further steps towards the 

employment of the counsel. 
(323) "6. That thereafter said Parsons frequently and repeatedly 

inquired of said Stevens if anything had been done in this action, 
whereupon said Stevens would advise said Parsons upon each inquiry 
that nothing further had been done; that if any complaint had been 
filed, McIntyre, Lawrence & Proctor would have advised him to that 
effect, and that as they had not so advised him, he knew that nothing 
further had been done in  the matter. That in so advising defendant 
Parsons said Stevens understood that he had employed McIntyre, Lam- 
rence & Proctor for defendants, and that they understood they were so 
employed; that they had agreed to furnish said Stevens with a copy of 
the complaint when filed, and he relied upon them to do so, and not being 
advised by McIntyre, Lawrence 81 Proctor that any complaint had been 
filed, he ad~ised  said Parsons at the time of each inquiry that no com- 
plaint had been filed and that nothing could be done until it was filed. 

"7. That relying upon the statements made by said Stevens, the de- 
fendant A. E. Parsons took no further steps towards the defense of the 
action. 

"8. That neither said Stevens nor defendant Parsons had any actual 
notice of the filing of the complaint, the trial, or the rendition of the 
judgment (other than that in the summons) herein until the execution 
was served upon Parsons by the sheriff of Pender County on 12 Jan-  
uary, 1916. That immediately upon service being made, defendant 
Parsons at  once went to Warsaw and advised said Stevens as to the 
service of the execution. That said Stevens then assured defendant 
Parsons that when he was first employed he had arranged with attorneys 
in  Robeson County to appear with him for the defense, and they had 
agreed to do so, and had advised him that no complaint had been filed, 
but that they would furnish him a copy as soon as filed, and that as 
they had not advised him of the filing of the complaint, or sent him 
a cbpy, he felt sure there was some mistake about the matter, and that 
he would at  once communicate with JfcIntyre, Lawrence & Proctor, and 
advise said Parsons as soon as he heard from them. 

"9. That said defendant Parsons then came to Lumberton and saw 
McIntyre, Lawrence & Proctor, and ascertaining from them that they 
did not consider that they had been employed, but only regarded the 
letter of said Stevens as an  inquiry as to whether they could accept 
employment, and that having heard nothing further from him, they had 
dismissed the matter from their minds, and that they did not know, un- 
t i l  so informed by defendant Parsons, that any complaint had been 
filed, or trial had, or judgment obtained. That said Parsons immediately 
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employed said counsel to make a motion to set aside the said judg- 
ment. 

"10. That i t  was at all times the purpose and intention of de- (324) 
fendant 14. K. Parsons to properly defend the action; that i t  was 
his intention to employ counsel, and he understood that H. L. Stevens 
and McIntyre, Lawrence & Proctor were representing him and would do 
all things necessary for its proper defense, and would call upon him 
when i t  became necessary to file answer or take any other action, resting 
this belief upon his personal employment of said Stevens, and as to Mc- 
Pntyre, Lawrence & Proctor, upon the assurances of said Stevens that 
they had been employed and mould advise him when the complaint was 
filed. That it was on this account that said defendant took no further 
action towards the employment of counsel. 

"11. That had it not been for the firm belief and understanding 
upon the part  of said Stevens that he had employed XcIntyre, Lawrence 
& Proctor to represent defendant, and that they had agreed to do so 
and understood fully that they had been employed, said Stevens would 
hare arranged for the employment of other counsel in Robeson County 
to assist him in the defense; and said Stevens did not learn until after 
the motion was made to set aside said judgment that there was any 
question in regard to the employment of NcIntyre, Lawrence & Proctor, 
or that they did not consider that they had been employed. 

"12. That the defendants have a good and meritorious defense to this 
adtion, both in fact and in law, this finding being made for the purposes 
of this motion. 

"13. That H. L. S t e ~ e n s  is solvent and able to respond in damages 
for more than amount sued for in this action, including costs, as against 
any claim defendants may have against him herein." 

His Honor set aside the judgment, but required the defendant to 
execute bond in  the sum of $3,500, conditioned to pay any judgment 
which might be rendered in the action in favor of the plaintiffs, and 
the plaintiffs excepted and appealed. 

McLean, Varser & XcLean for plainti f .  
&lcIntyre, Lawrence c6 Proctor for defendants. 

ALLEX, J. The distinction between the negligence of counsel, while 
engaged in the performance of a professional duty, and the negligence 
of the party, is clearly marked, and the uniform rule with us is that 
the negligence of the first will not be attributed to the client if he, him- 
self, is in  no fault; and this is true without regard to the solvency 
or insolvency of counsel. Schiele v. Ins. Co., 171 N. C., 426, and cases 
.here cited. 
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I t  is equally well settled that if the attorney is acting outside of his 
employment as attorney, and is engaged in the performance of an 

(325) act which the client can perform, and when it is his duty to do so, 
that then the attorney, in the performance of this act, is the mere 

agent of the client, and his negligence is the negligence of the client. 
Edwards v. Henderson, 109 N.  C., 83; Areal v. Land Co., 112 N. C., 841; 
Xortofi v. McLaurin, 125 N. C., 185. 

I t  is also established that the employment of counsel does not excuse 
the client from proper attention to his case (Pepper v. Clegg, 132 N. C., 
316)) and that the test of the negligence of the client or party is 
whether he has acted as a man of ordinary prudence while engaged in 
transacting important business. Norton v. NcLaurin, 125 N. C., 190; 
Allen v. iMcPherson, 168 N. C., 437. 

I n  the application of these principles i t  has been held that a nonresi- 
dent attorney who is not entitled to practice in  the courts of this State 
is the agent of the client, and that the client will not be relieved under 
the statute because of his neglect; but that the client ~vho  has employed 
a reputable attorney who is entitled to practice in  the county where 
the action is pending, who is himself not in default, will be relieved. 
Manning v. R. R., 122 N. C., 824; Bank v. Palmer, 153 N. C., 503; 
Gaylord v. Berry, 169 N. C., 734. 

We must then inquire in what capacity Mr. Stevens was employed, 
whether as attorney or agent; we must see if he was negligent, and, 
if he was, whether the defendant acted as a prudent man attending to 
important interests. 

I f  he was the attorney of the defendant and negligent, or if he was 
his agent and not negligent, the defendant is elltitled to relief if not 
negligent himself. 

The negligence attributed to counsel is his failure to employ local 
counsel in Robeson County, where the action was pending, and relying 
upon counsel, who were not employed, to furnish him a copy of the 
complaint when filed. 

Mr. Stevens was the general counsel of the defendant, and, as a 
licensed attorney of this State, was entitled to practice in the county 
of Robeson. 

The defendant, immediately after the service of the summons, put 
Mr. Stevens in  charge of the case, and he undertook its management, 
suggesting, however, the employment of local counsel to assist him, to 
which the defendant assented. 

Mr. Stevens immediately communicated with McIntyre, Lawrence & 
Proctor, a firm of competent, reputable, and experienced attorneys resid- 
ing at Lumberton and regularly practicing in  the courts of Robeson 
County, advising them of the institution of the action; that defendants 
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desired to employ counsel to assist him in the defense, inquiring 
whether any complaint had been filed in the action, and, if SO, (326) 
requesting them to furnish him with a copy, and asking whether 
they were in position to appear for and represent the defendants; and 
McIntyre, Lawrence & Proctor replied that no complaint had been filed ; 
that they would send him a copy when filed; that they were in position 
to represent defendants if desired to do so, and would be glad to repre- 
sent them. 

This correspondence, read in connection with the reIationship exist- 
ing between attorneys, would make a contracf of employment of local 
counsel beyond question, but for the interpolation in  the letter of 
Messrs. McIntyre, Lawrence & Proctor of the words, "if desired to do 
so," and when the correspondence is considered as a whole, i t  i s  not 
unreasonable for Mr. Stevens to conclude that they had accepted 
employment. 

He  wrote the attorneys at  Lumberton that the defendants desired 
to employ local counsel to assist him in the action, and inquired if they 
were in a position to represent the defendants. This, among reputable 
attorneys, would bind him to employ these particular attorneys if they 
would accept employment. 

They replied that they would be glad to appear for the defendants, 
and promised unconditionally to furnish a copy of the complaint when 
filed. 

We have, then, what is equivalent to an offer of employment, with 
at  least a qualified acceptance and a direct promise to perform an act 
which could only arise out of the employment, and Mr. Stevens might 
well conclude that the words, "if desired to do so," were inserted to 
avoid the appearance of too great anxiety to be employed, and his Honor 
finds as a fact that Mr. Stevens honestly understood that counsel at  
Lumberton had agreed to represent the defendant, and that he, in 
good faith, told his client that they had been employed, and that they 
would forward to him a copy of the complaint as soon as it was filed. 

I f ,  therefore, any default can be attributed to him, it consists in 
putting the wrong construction on a letter capable of two constructions, 
and in advising his client erroneously as to the meaning of the letter, 
and in  this he was acting strictly i n  the line of professional duty and 
not merely as agent. 

The remaining question is as to the defendant himself. Has he acted 
as a man of ordinary prudence while attending to important business 
interests ? 

Immediately after the service of summons he went to see his general 
eounsel and employed him to take charge of the case, which counsel 
agreed to do. H e  followed the suggestion of his counsel and directed him 

377 
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to employ local counsel to assist in  the trial of the action. Soon 
(321)  thereafter he made inquiry of his counsel and mas told that local 

counsel had been employed, that the complaint had not been filed, 
that as soon as it x7as filed local counsel ~ ~ o u l d  furnish him a copy, and 
that there was nothing that the defendant could do until the complaint 
mas filed, and that he would advise the defendant when it was necessary 
for him to do anything with respect to the action. 

The defendant honestly believed that local counsel had been ern- 
ployed, that the complaint had not been filed, and he relied implicitly 
upon the statement of his counsel; but the defendant did not let the 
matter rest here, but frequently and repeatedly inquired of his counsel 
if anything had been done in the action, and was advised each time that 
nothing further had been done, that the complaint had not been filed, that, 
he would be furnished a copy as soon as it was filed, and that he would 
then advise the defendant. 

The findings of the judge, which are conclusive upon us, establish 
the good faith both of the defendant and his counsel, and it would 
seem that the defendant has done all that would be required of a man 
of ordinary prudence. 

"The usual office and duty of an attorney at  law is the representation 
of parties litigant in courts of justice, and i t  is for this purpose that 
he is licensed under the authority of the State." This oEce and duty 
"embraces the preparation of pleadings and other papers incident to 
actions and special proceedings, and the management of such actions 
and proceedings on behalf of clients. The relation of attorney and 
client is that of master and servant in a limited and dignified sense, 
and involves the highest personal trust and confidence. The attorney, 
by his obligation, is bound to discharge his duties to his client with the 
strictest fidelity, and he is answerable to the summary jurisdiction of 
the court for dereliction of duty. An attorney is, however, more than 
a mere agent or servant of his client. He  is also an officer of the court." 
2 R. C. L., 938. 

Surely, with such a relationship of trust and confidence, established 
by law and recognized and sanctioned by the courts, a hearing mill not 
be denied to a client because he has intrusted to his attorney, an  
officer of the court, the duty of writing a letter to local counsel, seek- 
ing to employ them, instead of writing the letter himself, and for rely- 
ing upon the repeated assurances of his counsel that he had employed 
the counsel; and unless this is negligence there is no blame attributable 
to the defendant. 

We are, therefore, of opinion that there is no error in setting aside 
the judgment and allowing the defendant to answer. This will give the 
opportunity to both parties to have a hearing upon the merits when 

37s 
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both parties are represented, and can do no substantial in jury  to (328) 
the  plaintiff, as his Ronor required the defendant to execute a bond 
larger than  the judgment recorered, conditioned to pay any sum recov- 
ered in the action, and the plaintiff, if entitled to recover damages, will be 
compensated for the delay by the payment of interest, which the jury 
may  award as damages. 

Affirmed. 

Cited: Ham v. Person, 173 N.C. 74 (3e, 4d) ; Lumber Co. v. Cotting- 
ham, 173 N. C,, 328 ( I c )  ; Gallins v. Ins. CQ., 174 N.C. 555 (4c) ; 
Grandy v. Products Go., 175 N.C. 513, 514 (2c, 4e) ; StalZings v. Spruill, 
176 N.C. 123 ( I c )  ; Edwards v. Butler, 186 N.C. 201 (4c) ;  Pailin v. 
Cedar Works, 193 S.C. 257 (3c) ; Sufherland 1:. -VcLean, 199 N.C. 349 
(4c) ; Rierson v. krork, 227 S.C.  578 (6c). 

F. H. WALTERS v. J. M. WALTERS. 

(Filed 25 October, 1916.) 

1. Trusts and Trustees-Par01 Trusts-Deeds and Conveyances. 
A grantor in a conveyance of lands reciting the consideration that the 

grantee should pap off a certain mortgage thereon is estopped by his deed 
from setting up a resulting trust in his favor and want of consideration, 
and showing that the grantee agreed by parol to pay off the mortgage 
from the rents and profits of the land. 

2. Deeds and Convey-ances-Consideration-Parol Evidence. 
While parol testimony is competent to contradict the consideration 

recited in a conveyance of land, it may not change, alter, or contradict 
the conreyanee itself, in the absence of fraud, mistake, or undue influence. 

3. Trusts and Trustees-Par01 Trusts-Deeds and Conveyances-Statute of 
Frauds. 

A parol trust in favor of the grantor, that the grantee pay off a mort- 
gage thereon from the rents and profits, being menforcible, it  is incom- 
petent to further shovr- by parol that the grantee had then obligated him- 
self to sell the lands and pay his grantor a part of the proceeds of sale, 
as such falls within the meaning of the statute of frauds. 

APPEAL by pltiirnltif! f r o m  Daniels, J., at  ;?lay Term, 1916, of ROBESOS. 

T .  A. i2irch7eil2 and T .  A. XciVeill, Jr., for p la id i f .  
Mclntyre, Lav;~ence? $ Proctor for defendant. 
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CLARK, C. J. The plaintiff on 6 March, 1911, executed a deed in 
fee simple to the defendant, his son, with full warranties, for the land 
in dispute for the recited consideration of $2,000, it being recited in 
the deed that the grantee a'ssumed responsibility for a mortgage on 
said land due to one Barnes, and agreed to settle on the land. The 
defendant entered into immediate possession of the premises and has 
been in continuous possession thereof ever since, claiming the whole 

in fee simple under said deed. 
(329) This action is by the plaintiff, claiming that there was an oral 

trust a t  the time of the deed that the grantee mould collect the 
rents as they fell due and apply them to the mortgage and other 

indebtedness due said Barnes, and after such payment the plaintiff would 
sell the land and give the defendant part proceeds of the sale. This is 
denied in the answer, which avers that the defendant has satisfied the 
mortgage to Barnes as set out in the deed, and avers that the only col- 
lateral agreement was that the plaintiff, being under indictment, sold 
and conveyed the land in fee simple to the defendant upon payment of 
$25 cash and his assumption of plaintiff's indebtedness to Barnes, which 
aggregated over $800, and responsibility on the bond for the plaintiff's 
appearance to answer the criminal charge and to assume the care and 
support of plaintiff's youngest da'ughter, then 9 or 10 years of age, and 
that this was the full consideration to be paid, and that i t  is a full and 
fair value of the said land, and that the defendant has strictly complied 
with said agreement in that he has paid the said mortgage to Barnes 
and a large part of the other indebtedness to Barnes, which he assumed 
and is now engaged in paying off ;  that he discharged the liability for the 
default of the plaintiff upon the bond for his appearance on the criminal 
charge, the plaintiff haring fled to another State; that he paid the $25 
cash and has cared for and supported said infant at his own expense, the 
fair value of which is $125 per year, and will continue to do so; that he 
took possession of the lands in good faith under said fee-simple deed, and 
has placed valuable improvements on the land in the sum of $600, and 
has otherwise improved and made the land more valuable. I n  short, so 
far as the consideration of $2,000 is concerned, the defendant pleads pay- 
ment in part and his willingness to discharge the rest, but denies the 
allegation of a par01 trust as to the land. 

The plaintiff is estopped by his deed from setting up a resulting trust 
on account of alleged failure of consideration. This question has been 
discussed, with full citation of authorities, by Hoke, d., in Gaylord v. 
Gaylord, I50 N. C., 226, where it is said: "The authorities are to the 
effect that in a deed of this character, giving on its face clear indication 
that an absolute estate was intended to pass, either by the recital of a 
valuable consideration paid or by an express covenant to warrant and 
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defend the title, no trust would be implied or result in  favor of the 
grantor by reason of the circumstance that no consideration was in  fact 
paid." Gaylord v. Gaylord, supra, has since been cited verbatim and 
approved in Jones u. Jones, 164 N. C., 322, and also in Cavennugh v. 
Jarrnm,  ib., 375, where is is said: "If there was no estoppel, the plaintiff 
could not establish a parol trust in his own favor against the grantee 
i n  his deed." 

I n  Campbell 7%. Sigmon, 170 N. C., 351, the above authorities (330) 
are  cited and approved, the Court adding: "If, notwithstanding 
the solemn recitals and covenants in a deed, the grantor could show a 
parol trust in himself, it would virtually do away with the statute of 
frauds, and would be a most prolific source of fraud and litigation. No 
grantee could rely upon the covenants in his deed." The Court further 
added: "It is true that the recital of the amount of the consideration, or 
of its receipt, can be contradicted in an action to recover the purchase 
money, but that is because this is no part of the conveyance. Earbee 
v. Barbee, 108 N. C., 581, and citations thereto in the Anno. Ed." 

I n  this same case, Walters v. Walters, 171 S. C., 313, the Court in  
setting aside the judgment by default intimated that '(no cause of 
action was alleged in the complaint under Gnylord v. Gaylord, holding 
that a parol trust cannot be engrafted in favor of the grantor upon 
a deed conveying the absolute title to the grantee." 

The consideration recited being not part of the conveyance, its amount 
and whether paid or not can be contradicted, but the conveyance cannot 
be changed, altered, or contradicted by a parol agreement, nor, in the 
absence of proof of fraud, mistake, or undue influence, can a deed 
solemnly executed and proven be set aside by parol testimony. 

The grantor cannot set up a parol trust in his own favor against the 
grantee. Nor, treating this action as one to recover a part of the 
purchase money should the land be thereafter sold, can the plaintiff 
recover. I n  this aspect the case would be very similar to Sprague v. 
Bond, 108 N. C., 382, where Shepherd, J., says: '(The plaintiff could 
not have compelled the defendant to execute her agreement to sell her 
land, as there was no enforcible trust, and the agreement was within 
the statute of frauds." 

I n  Brown v. Hobbs, 147 N. C., 75, it is said: "In this case the de- 
fendant did not agree to convey any part of the land to the plaintiff, 
but to sell and convey it to some other person, and pay plaintiff his 
share of the net proceeds in money. The first part of this promise, 
namely, the promise of defendant to sell the land, was within the stat- 
ute, and if he had refused to sell the plaintiff could not have maintained 
an action to enforce the promise." To same effect, Bourne v. Sherrill, 
143 N. C., 381. 
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The ruling in Gaylord v. Gaylord, 150 N.  C., 222, that a par01 trust  
cannot be set up  by a grantor as to a conveyance in fee to his grantee, is 
not  only upheld by the reasoning and authorities therein cited, but t ha t  
case has since been upheld and reaffirmed in  Ricks v. Wilson, 154 N.  C., 

286; Jones v.  Jones, 164 N. C., 322; Cacenauglz v. Jarman, ib., 
(331) 375; Trust  Co. v. Xterchie, 169 K. C., 22:  Campbell v. Bigmom, 

170 K. C., 351; and in this very case, when here before, 171 
N. C., 313. 

The demurred o ~ e  tenus to the complaint "because it did not state a 
cause of action" was properly sustained. 

Affirmed. 

Cited: Thomas v. C'arferet, 182 N.C. 380 ( I c )  : Thomas v. Carteret, 
182 N.C. 393 ( I j ) ;  Blue v. Wilmington, 186 K.C. 327 ( l c ) ;  Williams 
v. NcRackan,  186 N.C. 384 ( I j )  ; Tire  Co. v. Lester, 192 X.C. 647 ( l c )  ; 
Sansom v. Warren, 215 N.C. 436 ( l c )  ; Loft in v. Kornegay, 225 N.C. 
492 ( l c )  ; Loft in v. liornegay, 225 N.C. 493 (312) : Westmoreland v. 
Lowe, 225 N.C. 555 (2c) ; Poston c .  Bowen, 228 X.C. 204 ( l c )  ; 11IcCullen. 
v. Durham, 229 N.C. 425 ( l c )  ; Jones v. Brinson, 231 N.C. 64 ( l c ) .  

J. H. MURRAY v. SOUTHEXN RAILROAD CIOMPANY. 

E; Filed 25 October, 1916.) 

Evidence-Vendor and Purchaser-Delivery-Trials. 
Where there is evidence of a contract between plaintiff and defendant 

railroad company for the sale of cross-ties; that plaintiff placed certain 
of these ties where the defendant customarily received them from plain- 
tiff and others; that these were seen being loaded upon cars a t  this place 
by persons appearing to be defendant's employees, it is Held, sufficient 
upon the question of delivery and acceptance by the defendant of the ties 
to be submitted to the jury. 

APPEAL by defendant from Devin, J., a t  X a y  T e r n ,  1916, of ORANGE. 

A. H. Graham and John 17. Graham for plninfifl. 
Parker c6 Long for defendant. 

CLARIC, C. J. This is an action to recover for 106 cross-ties which 
the plaintiff alleges that  he sold and delivered to the defendant and 
avers tha t  100 mere first-class ties worth 45 cents each and 6 were 
second-class, worth 30 cents each. H i s  testimony is ?hat he sold and 
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delivered these ties by placing them at the usual place where the de- 
fendant had given notice that it would receive ties, and that after he 
bad placed said ties on the right of way at that spot, they had been 
carried off, and one Smith, witness for the plaintiff, testified that he saw 
a force of hands, which he took to be the employees of the defendant, 
loading ties from this yard, about the same location where Murray's 
ties had been placed. 

The exceptions are to the refusal of the motion to nonsuit and from 
the charge that there was some evidence for the jury to consider whether 
the plaintiff sold and delivered the ties to the defendant railway com- 
pany. 

I n  this we find no error. There was evidence that the defendant did 
purchase ties from parties, and maintained a yard near the station at  
Hillsboro to which ties were hauled and stacked by various parties, 
from which i t  hauled away ties, and there was evidence which (332) 
would justify the jury in finding that the defendant received and 
hauled away these ties. The court could not have held that there was no 
evidence. The facts were within the knowledge of the defendant com- 
pany, but it offered no evidence that i t  did not in fact load these ties on 
its train and haul them off. Upon the uncontradicted testimony the 
court was justified in leaving the issue to the jury. 

No error. 

OLD DOMINION PANTS COMPANY v. J. H. MEWBORN ET ALE. 

(Filed 1 November, 1916.) 

1. Judgments-Justices of the Peace--Superior Court-Docketed. 
A judgment of a justice of the peace, docketed in the Superior Court, 

becomes a judgment of the Superior Court for the purposes of lien and 
execution, and is enforcible on the same property, by the same kind of 
execution, within the same limitations prescribed by law for the enforce- 
ment of judgments rendered in the Superior Court, and can be revived, 
when dormant, in the same may. 

2. Same-Dormant Judgments-Executions-Revisal-Statutes. 
A judgment becomes dormant by the failure to issue execution thereon 

within three years, or by allowing this period of time to elapse between 
the issuance of successive executions; and where the judgment is one of a 
justice of the peace, docketed in the Superior Court, and has become 
dormant, it may be revived under Revisal, see. 620, within ten years from 
its rendition, and execution may issue thereon though the proceeding to 
revive is commenced after seren years. 
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3. Same-Expiration of Lien-Execution-Levy. 
Execution on a judgment may issue from the Superior Court against 

real and personal property after the expiration of ten years, where the 
judgment has not become dormant, by the issuance of successive execu- 
tions or when it is revived under Revisal, see. 620; but after the ten-year 
period the lien of the judgment has ceased, and it can only be acquired 
from the levy. 

4. Judgments-Assignments-Executions. 
A transfer and assignment of a judgment, in writing, filed in the record 

and noted on the docket in the Superior Court, is sufficient, and the 
assignee thereof is entitled to the same right to issue esecution thereon 
as his assignor thereof; and the fact that he has aslied, by affidavit, for 
an amendment to the judgment does not preclude him from resorting to the 
regular process of the courts to enforce it. 

(333) APPEAL from Coninor, J., at chambers, 17 December, 1915; 
from LENOIR. 

This is a motion to recall an execution issued to enforce the col- 
lection of a money judgment. The material facts are as follows: 

The plaintiff recovered judgment against the defendant before a 
justice of the peace of Lenoir County on 26 September, 1904, for 
$102.45, and this judgment was immediately thereafter docketed in 
the Superior Court of Lenoir County; that no execution issued on 
said judgment until 22 April, 1913; that on the first day of April, 1913, 
a proceeding was begun under section 620 of the Revisal to revive the 
judgment, and on 21  April, 1913, the judgment was duly revived and 
an execution issued on the following day; that on 16 August, 1915, the 
plaintiff in the judgment duly transferred and assigned said judg- 
ment for value to J. P. Lynch and fully authorized and empo-rvered 
him to hare execution issued upon the judgment and to collect the 
same; that said transfer and assignment of the judgment was in writ- 
ing and was filed in the record and noted on the docket; that on 16 
September, 1915, within three years from the time said judgment was 
revived and execution issued thereon, another execution was issued on 
said judgment returnable to the Kovember Term, 1915, of the Superior 
Court of Lenoir County; that on 21 September, 1915, the defendant 
filed his petition before the clerk asking that said execution be recalled, 
upon the ground that the plaintiff had lost his right to enforce the 
same by lapse of time. The clerk allowed the motion, and the plaintiff 
appealed to the judge. The judge reversed the action of the clerk and 
held that the plaintiff was entitled to have execution issued, and the 
defendant excepted and appealed. 

G. G. Moore for plaint i f f .  
Rouse & Land for defendant. 
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ALLEN, J. When a judgment of a justice of the peace is docketed 
in  the Superior Court it becomes a judgment of the Superior Court for 
the purposes of lien and execution, enforcible on the same property, by 
the same kind of executions, within the same limitations prescribed by 
Taw for the enforcements of judgments rendered in the Superior Court, 
tend can be revived, when dormant, in the same way. Broyles v. Young, 
81  N. C., 315; A d a m  v. Guy, 106 E. C., 277. 

I f  no execution issues on the judgment within three years from the 
docketing, or if that length of time is permitted to elapse at  any time 
within the ten-year period, which is the time during which the judgment 
is a lien under the statute, the judgment is dormant; but i t  may be re- 
rived under Revisal, see. 620, and execution may issue thereon 
although the proceeding to revive is commenced after eleven years, (334) 
the time which bars an action on a justice's judgment. Adams v. 
Guy, 106 nT. C., 277. 

The lien of the judgment expires after ten years; but if the judg- 
ment is not then dormant execution may issue thereon against real and 
personal property, which will not, however, be a lien except from the 
levy. Williams v. iMuZlis, 87 N. C., 159; Spicer v. Gambill, 93 N. C., 
378; Heyer v. Rivenbark, 128 N.  C., 272; Wilson v. h m b e r  go., 131 
N. C., 166. 

"If the plaintiff, or owner of the judgment, has caused executions to 
be issued regularly within the successive three years, he may issue with- 
out motion or order after the expiration of ten years, although the 
lien may be gone, and levy on land or personalty." Barnes v. Fort, 
169 N. C., 434. 

The language in the quotation, which is to be found in se~~era l  cases, 
"has caused executions to be issued regularly within the successive 
three years," was intended to indicate that under those conditions the 
judgment would not be dormant, and not to exclude the idea' that the 
same result would follow if the judgment had become dormant and was 
revived. 

I11 Wilson v. Lumber Co., 131 N. C., 167, the judgment was revived, 
and execution was issued after ten years, and this was recognized as 
regular, the Court saying: "The execution issued on the revived judg- 
ment has lien only from its levy, and by virtue of the levy, and not 
by virtue of his docketing the judgment in 1889." 

I t  11-as not necessary to make any change in the judgment to show 
that Lynch had bought it, and the fact that he asked for it to be amended 
jn his affidavit does not preclude him from resorting to the regular 
process of the courts to enforce it, as his motion, if insisted upon, 
would not be an action on the judgment. 

Affirmed. 
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WORTH Co. w. FEED Co. 

(335) 
THE WORTH COMPANY r. INTERNATIOSAL SUGAR FEED No. 2 

COMPANY. 

(Filed 1 November, 1916.) 

1. Bills and Notes-Negotiable Instruments-Prima Facie Evidence-Due 
Course-Statutes. 

Where there is neither allegation nor evidence that a negotiable instru- 
ment sued on is defective (Rerisal, see. 2204). and the plaintiff claims a s  
a holder in due course, his introduction of the instrument duly indorsed 
makes out a prima facie case under the statute, Revisal, see. 2201, that he 
n-as a purchaser for value, in good faith, before maturity, and without 
notice of any defect in the title of the person negotiating it. 

2. Same-Banks and  Banking-Principal and  Agent. 
Where a bank discounts a paper and places the amount, less the dis- 

count, to the credit of its depositor, the indorser, with his right to check 
on it, but the bank reserves the right to charge back the amount if the 
note is not paid, by express agreement or one implied from the course of 
dealings, the bank is a n  agent for collection and not a purchaser of the 
paper in due course. 

3. Same-Impeaching Evidence-Contradictory Evidence-Questions for 
Jury. 

Where the bank, claiming as  a n  indorsee of a negotiable paper in  due 
course, has made out a prima facie case by introducing the paper in  evi- 
dence, and the testimony of its witnesses tends to show a n  arrangement 
with its indorser that  i t  was to be charged back to his balance in case 
of nonpayment, which had always been sufficient: and, to the contrary, 
that no such agreement had been made, expressed or implied, but that 
the indorser had no liability therefor, except as  such: Held,  that while 
the plaintiff should not be permitted to impeach the testimony of its own 
witness, i t  could show the fact to be otherwise than he had testified; and 
having made out a prima facie case, the question mas for the jury to find 
the fact of the agreement upon the conflicting evidence. 

4. Bills and  Kotes-Negotiable Instruments-Deposits-Agreement-In- 
tent-Evidence. 

Where a bank takes a negotiable paper by indorsement from its de- 
positor, who had always sufficient funds there to protect its payment, and 
gives him credit for the amount, with the right to check on it, the trans- 
action is evidence that  the bank purchased for value: and when the evi- 
dence is conflicting as  to an agreement between them that the bank should 
charge the item back upon ~zonpaynzent, i t  is for the jury to determine 
the intent of the parties, upon which they map consider the course of 
dealings, the rate of discount, the state of the account, and other relevan; 
circumstances. L a t h a m  v. ij'pragins, 162 h-. C., 408, cited and distinguished. 

APPEAL f r o m  Peebles, J. ,  a t  Apr i l  Term, 1916, of NEW T'HBNOVER. 
T h i s  is  a n  action brought by  the  plaintiff against the defendant feed 

company, before George Harr iss ,  justice of the peace, t o  recover the 

386 
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amount of $106.60, claimed by the plaintiff to be due and owing (336)  
to it by the defendants for commission on certain goods sold. 
An attachment was issued against the proceeds of a certain draft in the 
Murchison National Bank, and the Bank of Commerce and Trust Com- 
pany of Memphis intervened and claimed ornership of draft. Judgment 
was rendered in the justice's court against the defendant, and the inter- 
venor, the Bank of Commerce and Trust Company, appealed to the 
Superior Court. 

I n  the Superior Court, when the case came on for trial, the plaintiff 
offered evidence as to its debt, and the inter~enor  offered evidence as 
to the ownership of the draft. The following issues were submitted to 
the jury, the first issue being submitted at the request of the plaintiff 
a'nd the second at the request of the intervenor: 

First. What amount, if any, is plaintiff entitled to recover? An- 
swer: "$106.50." 

Second. I s  the Bank of Commerce and Trust Company, the inter- 
venor, the owner of the proceeds of the draft attached in the cause, and 
entitled to possession of the same? 

The evidence of the debt was not disputed, and the court directed the 
jury to answer the first issue '(Yes; $106.50," if they believed the 
evidence. There mas no exception taken by the defendant, as i t  did 
not appear and make a defense, but appearance and defense was made 
by and for the intervenor, Bank of Commerce and Trust Company. 

The court directed the jury to answer the second issue "No," and 
the intervenor, the Bank of Commerce and Trust Company, excepted 
and appealed to the Supreme Court, only its right being involved in 
this appeal. 

The feed company sold a car of feed to J. H. Watters of Wilmington, 
N. C., and drew a draft with bill of lading attached for the purchase 
price. 

The feed company then indorsed the draft and bill of lading, and 
delivered the same to the intervenor, the Bank of Commerce and Trust 
Company, and the trust company forwarded the same to the Xurchison 
National Bank a t  Wilmington for collection. 

The draft wak paid, and the plaintiff attached the proceeds in the 
possession of the Murchison Bank as the property of the feed company. 

The material part of the testimony offered by the intervenor, the 
Bank of Commerce and Trust Company, was in substance as follows: 

E. L. Rice testified: "I live at  Memphis, Tenn. Am vice president 
of the Bank of Commerce and Trust Company. The Bank of Commerce 
and Trust Company is a corporation engaged in the banking business 
a'nd also title and guaranty business. I t s  main business is bank- 
ing business. I t  is located in Memphis, Tenn. I t  is a large bank (337) 
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as compared with other banks in the city of Memphis. I know of 
a certain draft that was drawn on Joseph H. Watters of Wilmington, 
N. C., by the International Sugar Feed No. 2 Company for the sum of 
$280. That draft was handled by the bank on 19 November, 1914. 
The draft was discounted and passed to the credit of the International 
Sugar Feed No. 2 Company, and was discounted at  the rate of $2.50 
a thousand. The date the item actually passed to the credit of the 
International Sugar Feed Company was 19 Kovember, 1914. We pur- 
chased the draft and put i t  to the credit of the International Sugar 
Feed Company at rate of discount. There was no agreement that 
passed between the Bank of Commerce and Trust Company and the 
International Sugar Feed Company with reference to charging back 
against the International Sugar Feed Company the proceeds of this 
draft, which was not paid. We had no conversation with them upon 
that subject. We had no written agreement of anything of that kind in 
advance about it. I cannot answer the question as to whether any- 
thing was said, as the draft was handled by the teller, but the records 
show nothing except that i t  was discounted and put to their credit; 
that is all. 

'(I do not remember the amount of this draft in question. I have a 
record of it, and that shows $280, less 70 cents discount. That is the 
usual discount, because the draft is drawn with exchange. I think the 
draft was drawn at sight. I would not say positively. That is what it 
would cost a person going into our bank to cash a draft drawn on 
Wilmington for that amount with the bill of lading attached. The rec- 
ords show that the bill of lading was attached to this draft, but I do not 
know what it covered. The bill of lading was sent with the draft to 
Wilmington and it was afterwards paid. I t  is not customary for us to 
charge drafts back when we handle them with bill of lading attached 
when the draft is dishonored and sent back. I t  is customary for us to 
get a check for them. We will get a check for them. They have never 
refused to give us a check; but in the event they refused to give us a 
check we would charge it back to their account. When a draft is dis- 
honored and comes back either the customer or the indorser for whom it 
is cashed covers the dishonored draft with a check. Our bank, so far  as 
I know, had no agreement with the International Sugar Feed Company, 
No. 2, by which the bank should lose the proceeds of this draft if i t  was 
not paid. On the contrary, my assumption is that the agreement was 
that if the draft was not paid the International Sugar Feed No. 2 Com- 
pany would cover it, and if they were not willing to cover it voluntarily, 

and it came to a question of who should lose the draft, -eve would 
(338) arbitrarily charge it back to their account. I have an idea of 

what the average balance of the International Sugar Feed Com- 
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pany was for the last two years. I t  was a good balance. They usually 
kept a good, large balance, and since 19 November. 1914, that balance 
has run largely in excess of $280; I think it has. This was not a collec- 
tion draft;  we didn't handle it as a collection draft. I t  was handled as 
a cash item, and all drafts are handled with the idea that if the draft is 
not paid the International Sugar Feed Company would, of course, in- 
demnify us against loss. There was no agreement with Mr. Hall, 
representing the International Sugar Feed Company, about this spe- 
cific draft, that this item would be discounted with the understanding 
that if it was not paid by the drawee that he would not permit us to lose 
anything on it. The draft was deposited in the Bank of Commerce and 
Trust Company, and the proceeds went to the credit of the Sugar Feed 
Company. We had no agreement about this specific draft whatever. I t  
was put to their credit, and we sent it to the party on whom it was 
drawn. Of course, we expected to get our money from the party on 
 horn i t  was drawn originally. I f  me could not get the money from him, 
we would naturally go back on Mr. Hall. We had a custom of dis- 
counting Mr. Hall's drafts. That is, drafts of the International Sugar 
Peed Company, as they were presented to the teller. We handled them 
every day. The teller did not make any agreement with him. He took 
off the discount that it was customary to take off of drafts. The teller 
didn't agree on it. The teller only had instructions to obey these rules, 
which are laid down by some officer of the bank. H e  was acting under 
orders of the bank, and there was no rule made to the teller that if a 
draft was not paid that the customer should cover it. That is the cus- 
tom. The general rule is that if the draft is dishonored by the party on 
whom it is drawn, then it is covered by the party who draws the draft or 
the indorser who cashes it. I t  is a fact that Mr. Hall was advised of this 
situation, and he understands that if we have to pay on the bond that he 
will protect us and indemnify us. The bank doesn't lose anything, no 
matter which way the litigation goes. The amount of the draft dis- 
counted for the International Sugar Feed Company was passed to its 
credit and it was subject to their check. That is different from a draft 
taken for collection. When a draft is taken by the Bank of Commerce 
and Trust Company simply for collection, it is not passed to the credit 
of the party who delivers it to the bank until it is finally paid. We con- 
sider that a party who makes a draft is legally bound to pay that draft, 
and we also consider that he is not only morally and legally bound, but 
that he is financially able to pay a draft if it is dishonored by the drawee. 
Our expectation to collect from the International Sugar Feed 
No. 2 Company in this case was not at all different from our ex- (339) 
pectation to collect from any person who indorses any paper 
which is discounted or purchased by the bank and indorsed for. 
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"Since the foregoing, I have been authorized by Mr. Hall to answer 
the question relative to the balance to the credit of the International 
Sugar Feed No. 2 Company at the close of the business on 19 Novem- 
ber, 1914, and a t  the close of business on 15 March, 1916, and upon 
examination of the books I find the balances to be as follows: Balance 
19 November, 1914, $17,128.88. Balance 15 March, 1916, $16,926.44." 

Will A. Hall testified: "I am connected with the International Sugar 
Feed No. 2 Company as resident manager a t  Memphis, Tenn. This is 
a suit in regard to a certain draft drawn on Joseph H. Watters of 
Wilmington by the International Sugar Feed No. 2 Company. The 
bill of lading covering a car-load of feed was attached to the draft. 
The draft, after i t  was drawn with bill of lading attached, was sold 
and discounted at  the rate of $2.50 per $1,000 on 19 November, 1914, 
the number of the draft being 2944. The International Sugar Feed 
No. 2 Company was paid for the draft by being credited with the 
amount thereof in cash on said date, 19 November, 1914. 

('We had no agreement with the Bank of Commerce and Trust Com- 
pany that if this draft was not paid i t  should be charged back to us. 
We checked against this account that was credited with the draft. We 
did not at any time agree with the Bank of Commerce and Trust Com- 
pany, or any one representing them, that if the draft was not paid it 
might be charged back to our account. We did not assume any liability 
other than that which the law puts on us as a drawer of the draft. 
No person at  Memphis, Tennessee, other than myself, has any authority 
to make an agreement of any kind with a bank with reference to a 
matter of this kind on behalf of the International Sugar Feed No. 2 
Company. 

"The Bank of Commerce and Trust Company still owns the draft or 
its proceeds. I mean to say that the Bank of Commerce and Trust 
Company still owns the proceeds of this draft, and we have drawn 
against the proceeds of i t  as cash account that was credited when the 
draft mas sold. I do not know, if the Bank of Commerce and Trust 
Company still has the proceeds of the draft, to what account it is placed. 
I know that the Bank of Commerce and Trust Company has not charged 
our account with this $280. I have no knowledge to the effect that the 
Bank of Commerce and Trust Company, in case it is not allowed to 
retain the proceeds of this draft, is going to look to us for this $280. 

We, the International Sugar Feed NO. 2 Company, did not as- 
(340) sume any liability whatever. I mean to say that if we assumed 

any liability other than being the makers of the draft-~~hich 
we did not-as to the legal phase of that, I am not advised. There 
would be no interest, if the Bank of Commerce and Trust Company 
fails to collect the proceeds and looked to us for the payment of this 



N. C . ]  FALL TERM, 1916. 

$280, since they have already been remitted the proceeds of the draft. 
There is no agreement between the International Sugar Feed No. 2 
Company and the Bank of Commerce and Trust Company that in case 
the Bank of Commerce and Trust Company has to respond on its bond 
in  Wilrnington, that we expect to pay back the money to the Bank of 
Commerce and Trust Company. There is no agreement of that nature. 
Inasmuch as there is no agreement or any contract between the Inter- 
national Sugar Feed No. 2 Company and the Bank of Commerce and 
Trust Company, that is, as far  as I can answer, and I do not know 
that they expect us to reimburse the Bank of Commerce and Trust 
Company to the extent of this draft in the case the Bank of Commerce 
and Trust Company has to pay it. As to whether or not me expect to  
reimburse them, I could not testify as to problematical matters, or as to 
logical proceedings that might be involved in this case. I n  reply as to 
whether we, the International Sugar Feed Xo. 2 Company, ever ex- 
pected to pay the Bank of Commerce and Trust Company $280, the 
proceeds of this draft, in case i t  has to pay that sum on its forthcoming 
bond in Wilmington, I will be obliged to say that inasmuch as there 
is no contract or argeement to that effect, and proceedings after this 
time would be problematical, and that I or any one else in my position 
could not answer that question yes or no. I only know what we intend 
to do so far as any contract or agreements with the Bank of Commerce 

u 

and Trust Company are concerned, and we have no contract in  regard 
to this matter. We have no intention i n  reference thereto, because we 
believe this is bank property, and the only interest we have is that of 
drawer of the draft, and I cannot answer as to future proceedings. I n  
reply to the question asked me, if it is ever our intention to pay the 
proceeds of this draft to the Bank of Commerce and Trust Company - " 

in  case it has to pay on its forthcoming bond at Wilmington, I will 
say that i t  is not our intention unless we are made to pay it. I have 
never told Mr. Rice that, as the matter has never been discussed with 
us. I f  Mr. Rice is under a different impression, he did not get that 
impression from me. This matter has absolutely never been discussed 
between the International Sugar Feed No. 2 Company and the Bank of 
Commerce and Trust Company, as to any refunding on this item of any 
character at  anv time. i2s to whether we ever had one of our drafts 
turned down which we cashed through the Bank of Commerce and 
Trust C'ompany, I will say that under some conditions we possibly (341) 
might, but I do not recall any specific case. O17er a long term of 
years we have never had a case similar to this. We might have had, 
during that long term of years, drafts which have been dishonored, and 
as to whether we ever permitted the Bank of Commerce and Trust Com- 
pany to lose anythingbn any of these drafts, I don't recall those trans- 
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actions. I don't think the Bank of Commerce and Trust Compai~y ever 
lost anything on our drafts. I don't recall under what conditions any 
others might have been returned. I don't recall specific instances, and 
I would not like to give testimony unless I could recite specific in- 
stances and circumstances surrounding them, as to whether we ever 
permitted the bank to lose money on drafts drawn by us. I don't 
understand that the effect of this transaction was that the bank was 
lending us the money on the draft. I understand it is a discount, the 
draft becoming the property of the Bank of Commerce and Trust Com- 
pany, our title in  the draft having passed to the bank, as the bank 
bought it a t  a price. We don't consider it a loan.,) 

After this attachment suit was instituted and before the draft was 
paid at  Wilmington, and the proceeds remitted to the Bank of Com- 
merce and Trust Company, the Bank of Commerce and Trust Company 
did not charge this draft back to the International Sugar Feed No. 2 
Company, and the International Sugar Feed No. 2 Company did not 
pay the Bank of Commerce and Trust Company anything on this draft 
between the time i t  was attached and the time the proceeds were remitted 
at Wilmington to the Bank of Commerce and Trust Company. 

The approximate amount of the average balance of the Internationat 
Sugar Feed No. 2 Company with the Bank of Commerce and Trust 
Company is about $5,000 to $10,000. 

Rountree, Davis & Carr f o r  plaintif.  
John D. Bellamy c6 Xon for defendant. 

ALLEK, J. The intervening bank was the holder of the draft duly 
indorsed, and as there is neither allegation nor proof that the title of 
the feed company, which negotiated the draft, was defective (R~T-.,  sec 
2204)) the only question presented by the appeal is whether his Honor 
correctly held, as matter of law, that the bank held the draft for collec- 
tion and not as a purchaser for value. 

I f  i t  was a purchaser for value, the draft became the property of the 
bank, and the proceeds could not be attached in the hands of the Mur- 
chison Bank as the property of the feed company; but if a mere collect- 
ing agent, the proceeds would belong to the feed company and be the 

subject of attachment. 
(342) The holder of a negotiable instrument duly indorsed (and it is 

not contended that the draft was not negotiable) is, under the 
statute (Rev., sec. 2201). prima f n c i e  a purchaser for value, in good 
faith, before maturity, and without notice of any defect in the title of 
the person negotiating it. 

I f  the instrument is negotiable, the holder may, upon proof of the 
indorsement, rest his case, because the statute says, under such condi- 
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tions and nothing else appearing, that he is a purchaser for value. 
Moon v. Simpson, 170 R. C., 336, and cases cited. 

I n  this last case the Court says: "The burden is upon the holder of 
a negotiable instrument payable to order, which has been indorsed, to 
prove the indorsement (Tyson v. Joyner, 139 N. C., 69), and when he 
does so he is deemed prima facie to be a holder in due course (Rev., 
sec. 2208), that is, he is deemed prima facie to be a purchaser in good 
faith for ralue, before maturity, and without notice of any infirmity 
in  the instrument or of any defect in the title of the person negotiating 
it. Revisal, sec. 2201. H e  is not required to prove that he paid value 
for the instrument, as the statute furnishes this evidence for him. The 
following authorities and others sustain this position: 1Mfg. Co. v. 
Tierney, 133 N. C., 630; Evan8 v. Freeman, 142 N. C., 61; Trust CO. v. 
Bank, 161 N.  C., 261; Bank v. Roberfs, 168 N.  C., 475." 

I t  follows, as the bank introduced the draft and proved the indorse- 
ment, i t  made out a prima facie case, which it was entitled to have 
submitted to the jury, and, therefore, there was error in instructing the 
jury to answer the second issue ((NO." Currie v. R .  R., 156 N.  C., 425. 

The plaintiff contends, however, that it appears from the oral evi- 
dence introduced by the plaintiff that the draft was taken for collection 
and not as a purchase; that the drawer had a t  all times a large amount 
to its credit and that the prima facie case of the bank is rebutted. 

The rule prevails with us, and it is supported by the weight of au- 
thority elsewhere, that if a bank discounts a paper and places the 
amount, less the discount, to the credit of the indorser, with the right 
to check on it, and reserves the right to charge back the amount if the 
paper is not paid, by express agreement or one implied from the course 
of dealing, and not by reason of liability on the indorsement, the bank 
is an agent for collection and not a purchaser. Packing Co. v. Davis, 
118 N. C., 548; Cotton #ills v. Weil, 129 N. C., 452; Dacis v. Lumber 
Co., 130 N. C., 176, and Bank v. Ezum,  163 N. C., 202. 

The difficulty with the plaintiff in the application of this principle is, 
first, while a party cannot impeach his own witness, he may show the 
facts otherwise than as testified to by him (Smi th  v. R. R., 147 N. C., 
608), and the band had the right to rely on its prima facie case, al- 
though the oral evidence tended to rebut i t ;  and, secondly, all of (343) 
the evidence introduced did not necessarily lead to the conclusion 
that the bank mas a collecting agent. 

The witness Rice, vice president of the bank, testified that the bank 
purchased the draft and put the amount to the credit of the feed com- 
pany with the right to draw on it, and that there was no agreement 
with reference to charging back the proceeds if the draft was not paid. 
His  cross-examination weakens this statement, and furnishes evidence 
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of the contention of the plaintiffs, that there was an agreement, ex- 
pressed or implied, to charge back the draft, as he says that if the 
feed company had not assented to charging i t  back he would h a ~ e  done 
so arbitrarily. 

The witness Hall, who was the manager of the feed company, testified 
that the draft was sold to the bank, and the amount credited as cash 
to the feed company, with the right to draw on i t ;  that there was no 
agreement that it should be charged back, and, in substance, that the 
feed company did not expect to pay the draft unless compelled to do- 
so by law. 

This was at least evidence of a purchase by the bank. 
The other position taken by the plaintiff, that the bank is not a 

purchaser for value because the drawer had at  all times a considerable 
amount to his credit, is supported by authority, Mann c. Bank, 30 Kan., 
421; Blake v. Bank, 79 Ohio St., 189; Citizens Bank v. Cowles, 180 
N. Y., 346; Mod. Am. L., 119; and other cases hold to the contrary, 
that if an unqualified credit is given, it is as if money was paid, and 
is a purchase. Wassen I:. Lamb, 120 Ind., 514; Bank v. Loyd, 90 
N. Y., 535; Taft v. Bank, 172 Mass., 365; Williams v. Cox, 97 Tenn., 
555; Aebi v. Bank, 124 Wis., 76; Hofman c. Bank, 46 N. J .  L., 607; 
Armstrofig v. Bank, 90 Ky., 436; Hazlett v. Bank, 132 Pa., 118; .Mill- 
ing Co. v. Bank, 18 L. R. A. (K. s . ) ,  44; In re Bank, 56 Minn., 119; 
Piano Go. v. Aulo, 86  A. S. R., 782. Still others, which in  our opinion 
are supported by the better reason, hold that crediting to the account 
of the drawer or indorser with the right to check on the account is  
evidence of a purchase for value, without regard to the state of the 
account, and that the real determinative question is as to the intention 
of the parties, to be determined as a fact. R. R. v. Johnson, 133 U.  S., 
566; Burton v. U. S., 196 U. S., 302; Shaw v. Jacobs, 89 Iowa, 713; 
Ditch v. Bank, 47 A. S. R., 389, and extended note; Strong v. Ring, 31 
Ill., 1; 7 C. J., 599; Bank v. Summers, 7 L. R. A. (N. S.),  695, and 
note; 3 R. C. L., 633. 

Was it the mutual understanding and intention that the title should 
pass unconditionally to the bank, with no right to charge back 

(344) except by reason of the indorsement, or was it the intention of 
the parties that the title should only pass conditionally, and that 

credit should be given temporarily for the convenience of the parties, 
with the right arising by express or implied agreement to charge back? 

If  the first, the bank would be a purchaser for value and the owner, 
and, if the second, it would be an agent for collection. 

I n  passing upon the question of the intention of the parties, i t  is 
competent to consider the course of dealing, the rate of discount, the 
state of the account, and other relevant circumstances. 



N. (2.1 FALL TERM, 1916. 

BAXK @. TRUST Co. 

There is a statement i n  Latham v. Spragins, 162 N. C., a t  page 408, 
apparently in  conflict with the conclusion we have reached, but it was 
not necessary to the decision of the case, as i t  appeared that  Spragins 
was indebted to the bank, and i t  can be distinguished from the present 
case because it is based on the supposition that  the bank incurred no 
increased obligation; whereas if the contention of the bank i n  this case 
i s  true, i t  incurred the increased obligation of paying the amount cred- 
ited to the depositor upon its check. 

W e  are therefore of opinion i t  was error to instruct the jury to 
answer the second issue "No." 

New trial. 

Cited: Moon, v. Simpson, 172 N.C. 577 ( I c ) ;  Sternberg v. Croholt, 
172 N.C. 737 (4c) ; Woody v. Spruce Co., 175 N.C. 547 ( Ic)  ; Brooks 
v. Mill Co., 182 N.C. 260 (4c) ; Feed Co. v. Feed Co., 182 N.C. 692 (4c) ; 
Bank v. Carson, 182 N.C. 764 (4c) ; deanefte v. Hovey, 184 X.C. 143 
(4c) ; Temple v. LaBerge, 184 N.C. 284 (4c) ; Bterling Mills v. Nilling 
Co., 184 N.C. 463 (4c) ; Finance Co. v. Cotton, ilrlills, 187 N.C. 237 (2c) ; 
Bank v. Monroe, 188 N.C. 447 (4c) ;  Trust  GO. v. Trust  CO., 190 N.C. 
470 (Zc, 4c) ; W k i t m a n  11. Z'ork, 192 N.C. 93 ( I d )  ; Bank v. Rochamora, 
193 N.C. 4, 5, 7 ( lc,  212,412) ; Sugg v. Engine Co., 193 N.C. 819 (212, 4c) ; 
diraplan v. Grain Co., 194 K.C. 714 (2c, 4c) ; Arnold v. Trust  Co., 195 
N.C. 347 (2d) ; Denton v.  Milling CO., 205 N.C. 81 (413) ; S .  v. Cohoon, 
206 N.C. 396 (3c) ; Textile  COT^. v. Hood, 206 N.C. 788 (2c) ; Bank v. 
Bank,  207 N.C. 220 (2c) ; 8. v. Freeman, 213 N.C. 379 (3c). 

AMERICAN NATIONAL BANK v. SAVANNAH TRUST COMPANY AND 

WACHOVIA LOAN AND TRUST COMPANY, GARNISHEE. 

(Filed 1 November, 1916.) 

I. Banks and Banking-Correspondent Bank-Collection-Drafts-Lost in 
the Mail-Negligence. 

Where a bank sues its correspondent bank for the amount of a deposit 
therein, and the defendant sets up, as a counterclaim, the negligence of 
the plaintiff in not notifying it of a draft, the amount of which would 
offset the amount claimed in the action, and it appears that the plaintiff 
mailed the draft to the defendant without hearing from it and without 
inquiry for a month, and that the defendant had not received it: Held,  
the omission of the plaintiff to make due inquiry after not hearing from 
the defendant was negligence per se. 
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2. Same-Drafts-Payee Bank-Negligence. 
It  is negligence per se for a bank to send a draft or check for collection 

to the payee bank. 

3. Same-Counterclaim-Burden of Proof-Trials-Questions for Jury. 
While a forwarding bank may be negligent in not making due inquiry 

of its correspondent bank, etc., as to a draft sent the latter for collection, 
but was lost in the mail, the burden of proof is on the correspondent bank 
to show, in order to recover the amount set up as a counterclaim in plain- 
tiff's action, that it has sustained damages arising from such negligence, 
which raises an issue for the determination of the jury. 

(345) CIVIL ACTION tried at  April Term, 1916, of NEW HANOVER, 
before Peebles, J. 

At the conclusion of all the evidence the court rendered judgment 
in  favor of the defendant The Savannah Trust Company. The plaintiff 
appealed. 

Herber t  McClccmmy for plaintif f .  
J o h n  D. B e l l a m y  & Son for defendant .  

BROWN, J. The plaintiff sued the defendant The Savannah Trust 
Company to recover the amount of a deposit in the said trust company, 
a corporation of Savannah, Georgia, and attached the sum of $1,400 
in  the possession of the Wachovia Loan and Trust Company of Winston- 
Salem. The defendant admitted the deposit and claimed that i t  had 
applied a part of it to the payment of a draft for $705, dated Swansea, 
S. C., 18 November, 1912, drawn by R. L. Lybrand & Co. on the Bank 
of Swansea in  favor of Reliance Fertilizer Company. The defendant 
forwarded the draft to plaintiff bank, where it was received and cred- 
ited to defendant 23 November, 1912. The plaintiff claims it for- 
warded the draft to the drawee, the Bank of Swansea, on same day for 
payment. The drawee made no acknowledgment, and plaintiff charged 
i t  up to the defendant, which in effect struck out or balanced the credit 
of the item. The defendant charged the $705 up to plaintiff as a debit 
against latter's deposit, and avers in its counterclaim that plaintiff is 
liable to i t  for the $705 in failing to exercise due diligence in collecting 
the draft, for which sum defendant prays judgment against plaintiff. 

I n  any view of the evidence as now presented, we think plaintiff was 
negligent. I t  received the draft 23 November, 1912, and forwarded it 
by mail to the drawee, the Bank of Swansea, the same day for payment. 
Plaintiff never heard from the Bank of Swansea until 24 December, 
1912, when in response to telegraphic inquiry the latter replied in sub- 
stance that plaintiff's letter and draft were never received. There is no 
evidence before us that plaintiff made inquiry of the Swansea Bank, after 
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mailing the draft, until 24 December, 1912. There is no evidence that 
plaintiff notified the defendant of the loss of the draft in the mails and 
that it had not been paid until over a month after plaintiff had received 
it and credited defendant with it. 

We think, in any view of the evidence, plaintiff was guilty of (346) 
negligence in not notifying the defendant of the loss of the draft 
as soon as it had reason to believe it was lost. The evidence is that a 
letter mailed at Wilmington, N. C., in the morning should reach Swan- 
sea, S. C., the following day. 

Not hearing from the Swansea Bank, plaintiff should have made 
inquiry of it at once, and in due time hare notified the defendant in 
order that the latter or its customer, the payee, might take immediate 
steps to protect themselves. Not to do so for one month after receiving 
the draft was negligence. 

Plaintiff was also negligent in sending the draft direct to the drawee, 
the Bank of Swansea. "It is negligence in a bank having a draft o r  
check for collection to send it directly to the drawee, and this is true 
though the drawee is the only bank at the place of payment." Bank v. 
Floyd. 142 N. C., 187; 3 R. C. L., 255, note 13;  Bank v. Bank,  5 
A. and E. Anno. Cases, 753. While the form of this action in arraying 
the parties is different, this is practically an action by the defendant to 
recover damages of the plaintiff for negligence in  respect to the draft. 
That is the gravamen of defendant's counterclaim. I f  the evidence is 
taken to be true, the plaintiff has been negligent; but something more 
is necessary to justify a recovery by the defendant. The burden of 
proof is upon it to show that it has sustained damage by reason of 
plaintiff's negligence. While there is eslidence from which a jury might 
infer that the draft would have been paid if presented in apt time, the 
judge drew the inference himself and did not submit the issue to the 
jury. There is no evidence that defendant purchased the draft or 
paid anything for it. We would infer from the correspondence in  evi- 
dence, and especially the letter of 6 February, 1913, that the fertilizer 
company was a customer of the defendant and deposited the draft for 
collection. There is no evidence that the defendant has paid to its 
customer the amount of the draft or admits its liability for same. 

For  these reasons m.e think there must be a venire de novo, and that 
the issues should be submitted to a jury with proper instructions. 

The costs of this Court will be taxed against the defendant The 
Savannah Trust Company, the appellee. 

New trial. 

Cited: Bank c. T ~ u s t  Co., 177 N.C. 255 8. c.; Bank v. Barrow, 189 
N.C. 309 ( 2 0 )  ; QualZs v. Rank, 1 9 7  K.C. 441 (20). 
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(347) 
H. GLENN HALL v. PIEDMONT ELECTRIC AND RAILWAY COMPANY. 

(Filed 1 November, 1916.) 

Appeal and Error-Trials-Instructions-Issues-Harmless Error. 
Where contributory negligence is pleaded in an action to recover dam- 

ages for a personal injury, with evidence tending to support it, it is the 
better practice to submit to the jury a separate issue thereon, especially 
if the trial is an extended and involved one ; but where this does not exist, 
a proper instruction under the issue of negligence as to the law of con- 
tributory negligence will not be held for error, certainly not to the defend- 
ant's prejudice, when the burden is placed upon the plaintiff by reference 
to that issue. 

CIVIL ACTIOK to recover damages for alleged negligent killing of 
plaintiff's horse, tried before Devin, J., and a jury, at  May Term, 1916, 
of ALAMANCE. 

The cause was before this Court at Fall  Term, 1914, on appeal from 
a judgment of nonsuit (167 N. C., 284)) and this judgment having 
been reversed and decision certified down, was tried at said May term 
on the following issues : 

1. Was plaintiff's horse injured by the negligence of defendant, as 
alleged in the complaint ? 

2. What damage, if any, is plaintiff entitled to recover? 
There was verdict for plaintiff. Judgment on the verdict. Defend- 

ant excepted and appealed, assigning for error chiefly that his Honor 
declined to submit an issue as to contributory negligence. 

W. A. Carroll f o r  plaintif. 
E. 8. Parker for defendant. 

HOKE, J. The evidence on the part of plaintiff tended to show that 
in  October, 1912, plaintiff was on his horse on Front Street in  Burling- 
ton, N. C., when it became restive at the approach of the car on defend- 
ant's track; that plaintiff dismounted, holding the rein, and the horse 
commenced backing towards the track, giving full indication that i t  
was beyond plaintiff's control and that a collision was likely; that the 
car was some 250 feet away when the horse commenced backing, and 
could have been readily stopped, but defendant's operators, though in 
full view, made no effort to stop or slow down; the horse bicked on the 
track and the car ran on it, breaking its leg, and i t  had to be killed. 

The evidence of defendant tended to show that the horse, though 
restive, had given no sign of backing on or towards the track, and the 
front of the car had passed in safety when the horse suddenly backed 
into the car, causing the collision-and resultant injury. 
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These two views were fully presented in his Honor's charge, (348) 
and, the jury having accepted the plaintiff's version, an action- 
able wrong was clearly established. 

There is very little place here for the position that the negligent 
conduct of plaintiff contributed to the injury, the facts in  evidence 
presenting rather a case involving the doctrine of the last clear chance. 
See opinion on former appeal, 167 N. C., pp. 284-286, citing Bullock v. 
R. R., 105 N. C., 180; Snipes v. N f g .  Co., 152 N. C., 42. But if such a 
defense was permissible on the evidence, every phase of the testimony 
bearing on i t  was embodied in a prayer for instructions offered by 
defendant and which was given by the court, as follows: 

"If you find from the e~idence in this case that the plaintiff, with the 
horse, which he kneT or had cause to know would become frightened 
a t  a street car, carelessly took and kept the same upon a street where 
a car was likely to pass, and sat sideways upon it with the rein around 
his hands so that he could not readily loosen the horse, and that the 
car came, and that the plaintiff could see that the horse was becoming 
frightened, and did not attempt to lead the horse away from the track, 
but continued to keep it near the track, so that the horse backed and 
ran into the side of the car as the car passed and was injured, then I 
charge you to answer the first issue 'No.' " 

The defendant here was given the full benefit of such a defense, and 
this, too, on an issue where the burden was on the plaintiff, and the 
failure to present the position on an issue of contributory negligence 
may not be held for error. Moseley v. Johmon, 144 N.  C., pp. 257-263 ; 
Rufi.n v. R. R., 142 K. C., 120; Wilson v. Cotton, LVills, 140 N .  C., pp. 
52-56; Deaver v. De'acer, 137 N.  C., 241. 

I n  Rzcfin's case the Court held: "While it is the better practice to 
submit an issue in regard to contributory negligence, when pleaded and 
there is evidence to sustain the plea, the omission to submit the issue 
is not reversible error, where the court fully explained to the jury the 
several phases of the testimony relied upon to show contributory negli- 
gence, and it was apparent that the defendant had been given the 
benefit of such testimony, with its application." 

And in  Deaveis case: "It is not material in what form issues are 
submitted to the jury, provided they are germane to the subject of the 
controversy and each party has a fair  opportunity to present his version 
of the facts and his view of the law." 

As said in Rufin's case, supra, where contributory negligence has been 
pleaded and there is testimony tending to support it, i t  is better to 
submit the issue, and it may be that in an extended and complicated 
trial, if it should be made to appear that a failure to submit such 
an issue has likely tended to prevent a clear apprehension of the (349) 
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facts on the part of the jury, it might be considered reversible er ror ;  but 
i n  a case like the present, where the facts are circumscribed and simple 
and i t  i s  clear that  no in jury  has been done to the litigant, the view hav- 
ing been fully presented under the first issue, the objection, as shown by 
the authorities cited, should not be considered reversible error, and the 
results of the tr ial  will not for that  reason be disturbed. 

The judgment is, therefore, affirmed. 
X o  error. 

(Filed 1 November, 1916.) 

I. Judgments, Non Obstante. 
Under our Code system of pleading, a judgment notr obstante veredicto 

may be rendered for either party, but only when the pleadings entitle the 
party to it irrespectire of the verdict. 

2. Judgments-Verdict-Court's Discretion-Subsequent Term. 
The trial judge may not set aside a judgment upon a verdict, and con- 

tinue the motion for judgment until a succeeding term, leaving the verdict 
to stand, and theo, within his discretion, set the verdict aside; for the 
discretion given him must be exercised during the term in which the ver- 
dict was rendered. 

5. Judgments, Son  Obstante-Limitation of Actions-Trials-Matter in 
Defense-Questions for Jury. 

The plea of the statute of limitations in an action gives the right to 
the opposing party to introduce evidence of disability, etc., to repel the 
bar of the statute, and ordinarily presents mixed questions of law and 
fact; and where it only appears that the period of time prescribed by the 
statute has run, it is reversible error for the trial judge to decide the 
matter as a question of law, and render a judgment non obstalzte uel-edicto, 
when it had not been passed upon by the jury in rendering their rerdict; 
and a judgment upon the verdict should be rendered. 

C I ~ L  acmon., with ancillary proceeding of elaim and delivery, to 
recover a horse, tried before Devha, J., April Term, 1916, of DURHAM, 
upon these issues : 

1. I s  the plaintiff the owner and entitled to the possession of the 
horse described in  the cla im and delivery proceedings in  this action? 
Answer : "Yes." 

2. What amount, if any, is the plaintiff entitled to recover by reason 
of the wrongful detention of the horse? Answer: "None." 

L, 

( 3 5 0 )  3. I s  plaintiff's action barred by statute of Iimitations? Snswer : 
"So." 
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The court signed judgment for plaintiff for the recovery of the horse, 
but during the term set aside the judgment and e x  moro  m o t u  continued 
the motion for judgment until a succeeding term. The court did not 
set aside the verdict of the jury, but at  May term rendered a judgment 
for defendant dismissing the action. The plaintiff appealed. 

L. L. T i l l e y  a n d  J .  G. Nills for plaint i f f .  
Scarlett & Xcarlett  for defendants .  

BROWN, J. The judgment of the court contains this statement: "The 
jury having in their verdict answered the issue in favor of the plaintiff, 
as shown by the record, and the court being of the opinion that upon 
the testimony and the admissions of the plaintiff, his cause of action 
has been barred by the statute of limitations, i t  is ordered and adjudged 
that the plaintiff take nothing," etc. 

The judge did not set aside the verdict in  his discretion at the term 
when rendered, as he had a right to do, but at  a subsequent term ren- 
dered a judgment n o n  obsfante  veredicto for defendants. I n  this there 
was error. 

At common law such judgment was never rendered for the defendant. 
Under the Code system of pleading such judgment may be rendered for 
either party, but only when the pleadings entitle the party against 
whom the verdict was rendered to a judgment. Xhives v. Cot ton  M i l l ,  
151 N. C., 291. 

The plea of the statute of limitations usually presents a mixed ques- 
tion of lam and fact. When the statute was pleaded the plaintiff had 
the right to offer evidence of facts tending to take the cause of action 
from under the bar of the statute. For instance, the plaintiff may be 
under age or the defendants, although a t  the comnleilcement of the 
action residents of Durham County, may have been residing out of the 
State so as to stop the running of the statute, and the property sued 
for may have been out of the State and not within the jurisdiction of 
its courts. 

These are matters of fact requiring the introduction of evidence to 
establish. I t  appears in the record that the court based its judgment 
"upon the testimony and the admissions of the plaintiff." Neither the 
testimony nor the admissions of the plaintiff are contained in  the record, 
except such matters as are set out in the pleadings. 

The judge had the power to set aside the verdict a t  the term when ren- 
dered, and it was his duty to do so if he concluded that i t  was 
against the weight of the evidence or that he had committed an (351) 
error of law. Haring failed to do so, the plaintiff is entitled to 
judgment upon the issues as answered. 
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The cause is  remanded wi th  instructions to  enter  judgment  fo r  plain- 
tiff. 

E r r o r .  

Cited: Johnson, v. Ins. Co., 2 i 9  N.C. 448 ( l c )  ; Dupree v. Moore, 227 
N.C. 630 ( l c ) .  

(Filed 1 November, 1916.) 

1. Wills-Codicils-Interpretation. 
A codicil to a will should be construed a s  in explanation or alteration 

thereof, or as  adding to or subtracting something from the will of which 
i t  is a part. 

2. Wills-Heirs-Interpretation. 
The words "heirs," "heirs of the body," or "bodily heirs" have under 

the statute the same significance, and the rule holding them to designate 
the class of persons who, by law, take the property by inheritance or 
succession from one another is more insistent a s  applied to conveyance 
inter vivoa than to testamentary dispositions. 

Though the words "heirs," "heirs of the body," or "bodily heirs" have 
a legal significance, and ma1 under our statutes carry the estate i n  fee 
simple when appearing after the name of the grantee, this construction 
will not obtain when i t  clearly appears from interpreting a will a s  a 
whole that the testator intended they should have a different meaning 
from the technical one. 

4. Same-Contingent Limitations-Defeasible Fee. 
A devise of a n  estate in a will to a son, A. and his heirs, with codicil, 

"I further change the text of my will to the extent that  the word 'heirs' 
shall mean and be construed by my executors as  'bodily heirs,' so that 
if one of my children shall die without leaving bodily heirs, i t  is my will 
that  the child's par t  in  the distribution of my estate shall be equally 
divided among my grandchildren who are the bodily heirs named in the 
above mill": Held, the devise to ,4. was a fee-simple estate, defeasible 
upon his dying without leaving children. 

5. Wills-Interpretation-Intent-Pe~~sonalty. 
Where the word "heirs" in a will is used in connection with the testator's 

disposition of his realty, the words in  a codicil thereto which refers to i t  
a s  a "disposition of personality" is not controlling as  to the intent of the 
testator. 

CIVIL ACTIOK t r ied before Da.niels, J., a t  the  September Term, 1916, 
of ALAMANCE. 

402 
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This is an action to remove a cloud from title, the plaintiffs (352) 
alleging that they are owners in fee of the lands described in  the 
complaint, under the will of D. H. Albright, and that the defendants are 
setting up an adverse claim thereto. 

During the trial of the action the court intimated to plaintiffs' counsel 
that, in its opinion, the plaintiffs were not entitled to judgment declaring 
the plaintiffs the owners in fee of the lands devised by D. H. Albright 
to them, the court being of the opinion that each of the plaintiffs took 
the lands derised to him under the will as a defeasible fee. 

Upon this intimation of the court the plaintiffs submitted to a judg- 
ment of nonsuit and appealed. 

Charles A. Hin.es for plaintiff. 
No counsel for defendanis. 

ALLEN, J. This is an appeal from a judgment of nonsuit, to which 
the plaintiffs voluntarily submitted upon an intimation by the judge 
presiding that they held only a defeasible fee under the will of D. H. 
Albright, and, therefore, the only question presented is as to the proper 
construction of the will. 

The devises to Walter H. Albright and Maude D, Albright are in 
substantially the same language, and as the devise to A. C. Albright 
,s less favorable to the contention of the plaintiffs that they are the 
owners in fee of the land in controversy, we will deal only with the 
devise to Walter H. Albrigllt. 

I n  the original mill of 23 April, 1906, the testator devises the land 
to "Walter H. Albright and his heirs," and in his codicil thereto, after 
making certain changes in the will, he provides as follows: "I further 

' change the text of my will to the extent that the word 'heirs' shall mean 
and be construed by my executors as 'bodily heirs,' so that if any one 
of my children shall die without leaving bodily heirs, it is my will that 
that child's part in the distribution of my estate shall be equally divided 
among my grandchildren who are the bodily heirs of the children named 
in the above will." 

As was said in  Green v. Lane, 45 N. C., 113, "A will is an instrument 
by which a person makes a disposition of his property to take effect 
after his decease, and which is, in its own nature, ambulatory and rev- 
ocable during his life. Jarman on Wills, 11. X codicil is a supplement 
to a will, or an addition made by the testator and annexed to and to be 
taken as a part of a testament-being for its explanation, or alteration, 
to make some addition to or subtraction from the former disposition 
of the testator. 2 Black. Com., 500; Williams Exrs., 8." 
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(353) We must, then, consider the codicil as a part of the original 
will, and must keep in mind that its office is for explanation or 

alteration of the will, or to add to or subtract something from it. 
The words "heirs," "heirs of the body," or "bodily heirs" have, under 

the statute, the same legal significance (Smith v. Lumber Co., 155 N. C., 
392), and in the absence of a contrary intention appearing from the 
context, they are usually held to designate "the class of persons who, 
by law, take property by inheritance or succession from another" 
(Donne11 v. Mateer, 40 N. C., 10) ; but this rule is more insistent as 
applied to conveyances inter vivos than to testamentary dispositions. 
Allen v. Pass, 20 N. C., 212. 

I t  has been held that "heirs of the body7' means children or issue 
(Thonzpsor~ v. iMitchell, 57 K. C., 441; Crawford v. Wearn, 115 h'. C., 
541; 8windall v. Smaw, 156 X. C., I ) ,  and the same construction has 
been given to "bodily heirs7' (Pless v. Coble, 58 N. C., 231), and to 
"lawful heirs" (Prancks v. Whitaker, 116 N. C., 518) ; and as said by 
Hoke, J., in Smith v. Lumber Co., supra, "There are numerous decisions, 
here and elsewhere, by which the words 'heir or heirs or issue7 in wills 
are construed to mean children and grandchildren when such a con- 
struction would effectuate the manifest purpose of the testator.)' 

Let us, then, look at the will and the codicil for the purpose of 
seeing what was the intent of the testator in the use of the words 
"heirs" and "bodily heirs," and what disposition he intended to make 
of his estate. 

I n  the original will he devises the land to "Walter H. Albright and 
his heirs," which is an estate in  fee absolute, and if he intended this 
estate to continue there was no reason for executing a codicil. 

H e  does not, however, leave in doubt his purpose to make a different 
disposition of his property, as he says in his codicil, "I further change. 
the text of my will to the extent," etc. 

I t  is also evident that the testator did not understand that "heirs7' and 
"bodily heirs7) meant the same thing, because one of the changes made in 
the original will is that "heirs" appearing therein "shall mean and be con- 
strued by my executors as 'bodily heirs7 "; and in the codicil "bodily 
heirs" and "children" and ('grandchildren" are used interchangeably. 

I t  is, therefore, clear that "bodily heirs" as used in the codicil means 
children, and that the devise is to the child of the testator, with 
prorision that if he dies without leaving children, his part shall go to the 
grandchildren of the testator who are the children of the children of the 
testator named in  the will, to be equally divided between them, and, as so 

construed, that it is a defeasible fee, as his Honor held. Whit- 
(354) field v. Garris, 131 N. C., 148; s. c., 134 N. C., 24; Maynard v. 

Sears, 157 N. C., 1 ; l.T7iZkinson v. Boyd, 136 N. C., 46. 
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GRANITE Co. v. BANK. 

I n  t h e  Whitfield case the  devise was  to  F r a n k l i n  Whitfield, "and i n  
t h e  event of the  death of the said F r a n k l i n  Whitfield leaving heirs  
crf h i s  body, then, etc.," and  the  Cour t  held t h a t  i t  "was a devise i n  
fee simple, wi th  a condition of defeasance, t h a t  if h e  died without  leav- 
i n g  heirs  of h i s  body his  fee-simple estate should be defeated and  t h e  
l a n d  should go to t h e  three children of L. C. Whitfield named i n  t h e  
will," a n d  th i s  w a s  affirmed o n  a rehearing, 1 3 4  N. C., 24. 

T h e  other  cases a r e  i n  point, a n d  m a n y  others could be cited to  t h e  
same effect. 

T h e  words, "in the  distribution of m y  estate," i n  t h e  codicil indicate  
a disposition of personalty, bu t  t h e  language i s  not  controlling a s  to 
t h e  in ten t  of t h e  testator, and part icular ly when it appears  f rom t h e  
or iginal  wil l  t h a t  t h e  word "heirs" was  not  used i n  connection with t h e  
personal  estate. 

Affirmed. 

Cited: Baker v. Edge, 1 7 4  N.C. 1 0 3  ( l c )  ; Kornegay v. Cunningham, 
1 7 4  N.C. 210 (3c, 4c) ; Love v. Loue, 179 N.C. 117 (4c)  ; Alexander G .  

Fleming, 190  N.C. 817 ( 4 c ) ;  Willinms 0. h'asser, 1 9 1  N.C. 456 (4c) ; 
Elledge 0. Parrish, 22.2 N.C. 399, 400 (3c, 4c) ; l'urpin v. Jarrett, 226 
N.C. 137  (2c)  ; I n  re Will of Goodman, 229 N.C. 446 (2c, 4c) ; Elmore 
0. Austin, 232 K.C. 20 (4c). 

BLUE PEARL GRASITE COMPANY v. MERCHANTS BANK, N. UNDER- 
WOOD. PENNSYLVANIA GRANITE COMPA4NY AND FRANK GABARDINI. 

(Filed 1 No~ember, 1916.) 

1. Mechanics' Liens-Materials-Assignment-Attachment. 
Where a second subcontractor files its itemized statement of goods 

furnished for and used in the building, with the owner thereof. in the 
manner provided by l a n ~ ,  i t  is entitled to a lien on the funds then due 
by the owner to his contractor, and by the latter to his subcontractor; 
and where the first subcontractor has assigned the amount due him by 
the contractor, and get another has taken out proceedings in attachment 
against him on this fund, but in neither case for material or labor, etc., 
for which the statutes create a lien upon the building, the filing of the 
claim by the second subcontractor relates back to the furnishing of the 
material, without the necessity of its haring filed its statement with the 
clerk: and upon bringing action of foreclosure against the owner and 
the contractor, to which the otherb a re  made parties. within the statutory 
time, this lien has priority both of the assignments and the levy of attach- 
ment, though subsequent in time and without notice to them of the lien for 
material. Revisal, secs. 2020, 2022, 2023. 
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GRANITE Co. 9. BANK. 

2. Same-Priorities. 
Where a subcontractor has assigned the funds due him by his con- 

tractor to A., and B., his creditor, has sued out an attachment thereon, but 
in neither case for materials, etc., furnished for the building; and C., 
a materialman, has previously furnished materials used in the building, 
and has duly filed his statutory statement with the owner, which entitles 
him to a lien: Held, the assignment to A, was of a chose in action, which 
mould put him in the shoes of his assignor, against whom the lien for 
material, perfected under the statute by C., is superior, according to its 
terms; and as notice by an assignee to a debtor at any time before judg- 
ment is sufficient, the lien of the attachment in this case is secondary to 
the rights of A., the assignee of the subcontractor. 

3. Mechanics' Liens-Materials-F'iling Claims-Subsequent Funds. 
Where the owner of the building has paid his contractor to the time 

of filing the statutory claim for material furnished, the moneys there- 
after becoming due the contractor, under the same contract, are subject 
to the lien. 

(355) APPEAL by Commercial Credit Company and Frank Gabardini 
from Dewin, J., a t  March Term, 1916, of DURHAM. 

W. G. Branham for Blue Pearl Granite Company. 
Bratoley & Gantt for Commercial Credit Company. 
R. H. Sykes for Gabardini. 

CLARK, C. J. The Merchants Bank, owner of a lot in  the city of 
Durham, in  July and August, 1914, made a contract with N. Under- 
wood to put up a bank building and in February, 1915, they made a 
further contract for the interior of the building, at  a total price for all 
the work of $27,000. 

On 31 July, 1914, Underwood, the contractor, contracted with the 
Pennsylvania Marble and Granite Company to furnish and erect 
the superstructure of the front of the bank building, and the latter com- 
pany contracted with the Blue Pearl Granite Company to furnish certain 
granite to be used by the Pennsylvania Marble and Granite Company. 

On 16 March, 1915, the Blue Pearl Granite Company filed with the 
Merchants Bank, the owner, and N. Underwood, the contractor, respect- 
ively, an itemized account for $435, setting forth in detail the material 
furnished by it to the Pennsylvania Marble and Granite Company, giv- 
ing the details as to time and so forth as required by the statute. At 
the time of filing said notice there was in the hands of the owner, the 
Merchants Bank, the sum of $5,263 due the contractor for the exterior 
of the bank building upon which the material furnished by the Blue 
Pearl Granite Company had been used, and this sum was subsequently 
thereto paid by the bank to the contractor, and the contractor at the 
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date of the filing also had in his hands, due the Pennsylvania Marble 
and Granite Company, its subcontractor who furnished said material, 
the sum of $760.98. 

On 12 June, 1915, less than three months after filing its notice with 
the owner and contractor, the Blue Pearl Granite Company 
brought this action against the Merchants Bank, N. Underwood, (356) 
and the Pennsylvania Marble and Granite Company, i. e. ,  the 
owner, the contractor, and the subcontractor, to enforce its lien as ma- 
terial man, and at  August Term, 1915, of Durham, Frank Gabardini 
was duly made a party defendant, and filed his answer. 

On 22 December, 1914, about a month after the Blue Pearl Granite 
Company had furnished the granite under its contract to the Pennsyl- 
vania Marble and Granite Company, the latter company assigned all 
its right, title, and interest in the amount due it by Underwood, the 
contractor, to the Commercial Credit Company. But Underwood had 
no notice of this assignment until 29 March, 1915, thirteen days after 
notice had been served on him, as above, by the Blue Pearl Granite 
Company, and the latter company had no notice of such assignment 
until 9 November, 1915, when suit was started by said assignee, the 
Commercial Credit Company, against Underwood, to recover of him 
the amount due by him to the Pennsylvania Marble and Granite Com- 
pany. 

The Pennsylvania Marble and Granite Company during 1913 and 
1914 became indebted to Frank Gabardini in  the sum of $3,346, on 
which, deducting payments, there was a balance due of $656.14, for 
which on 11 March, 1915, Gabardini brought an action to Durham 
Superior Court against the Pennsylvania Marble and Granite Company, 
service being made by publication. On said 11 March, 1915, a warrant 
of attachment was issued in said action against the funds in the hands 
of Underwood, the contractor, due the Pennsylvania Marble and Granite 
Company, and he was summoned as garnishee to appear before the 
clerk, and, being examined, stated that he owed said Marble and Granite 
Company the sum of $760.98, which, on order of the court, he paid into 
the office of the clerk of said court to abide the result of this action. 

These cases were all consolidated and referred to W. B. Guthrie, Esq., 
and on exceptions to his report by Gabardini and the Merchants Bank 
and Commercial Credit Company, the court approved the findings of 
fact and conclusions of law of the referee, and held that it appearing 
therefrom that the contractor, Under%-ood, having paid into the clerk's 
office the sum of $760.98, being the amount due by him to his sub- 
contractor, the Pennsylvania Marble and Granite Company, that the 
Blue Pearl Granite Company was entitled to a material man's lien upon 
said funds to the amount of its claim upon said funds for $435 for ma- 
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terial furnished, x i th  interest thereon from 7 Korember, 1914, and that 
this was a prior lien to any other parties, and that after payment of 

said amount and the costs of this action, including the allowance 
(351) to the referee and stenographer, the balance of the fund should be 

applied to the claim of Frank Gabardini, and the Merchants 
Bank and Underwood were discharged from liability. 

From said judgment the Commercial Credit Company and Gabardini 
appealed. 

Gabardini contends that his claim should have been satisfied out of 
said fund in preference to the Blue Pearl Granite Company, because 
his attachment was levied 11 March, 1915, prior to 16 Xarch, 1915, when 
the Blue Pearl  Granite Company filed its notice of lien as material 
man, and prior to the filing, on 29 March, 1915, by the Commercial 
Credit Company with Under'cI~ood, the contractor, of notice of the assign- 
ment to i t  by the Pennsylvania Marble and Granite Company of the 
sum due i t  by Underwood. The Blue Pearl  Granite Company had no 
notice of such assignment until 9 November, 1915. Only a part of the 
sum due by the Pennsylvania Marble and Granite Company to Gabar- 
dini, and none of that to the Commercial Credit Company, was on ac- 
count of this building contract, but was indebtedness incurred on other 
transactions, and the former asserted a lien only by virtue of the 
attachment. 

The Blue Pearl Granite Company having furnished its material on 
7 November, 1914, and having filed in due time its itemized statement 
in the manner provided by law, claiming the lien for material, is entitled 
to the prior lien on the funds due by Underwood, the contractor, to 
the Pennsylvania Marble and Granite Company, as set forth in the 
judgment, Chadbourn v. Williams, 71 N.  C., 444; Lumber Co. v. Hotel 
Qo., 109 IS. C., 658; and this is true even though an attachment was 
levied against the fund prior to filing such statement and bringing suit 
thereon. The statement having been filed within the statutory time, 
and in the manner required by law, dates back to the time of furnishing 
the material. The claim of Gabardini is not for laborer's or mechanic's 
lien, but is on an open account, and his only lien is by virtue of his 
attachment, while the Commercial Credit Company claims purely under 
an assignment of the account; hence there can be no prorating of the 
fund. The Blue Pearl Granite Company, having perfected its lien, is 
entitled to its claim and interest in full before the other claimants. 
Hurdz~ure Co. v. Schools, 151 N. C., 507. 

The Blue Pearl Granite Company, by filing in due time an itemized 
account with the owner and with the contractor, and following this notice 
having brought suit within six months to perfect the lien, is entitled to 
payment without filing its statement with the clerk. Revisal, 2020, 2022, 



N. C.] FALL TERN,  1916. 

2023; Hildebrand v. Vanderbilt,  147 N.  C., 639, and iMfg .  Co. v. An- 
d r e w ~ ,  165 N. C., 294, where it is said: "The lien of the subcon- 
tractor is acquired by notice to the owner (Rev., 2020), and there (358) 
is not only no requirement that he shall file notice of a lien with 
the justice or clerk, but it is expressly provided in Revisal, 2022, that 
the sums due for furnishing the materials, etc., shaIl be a lien without 
any lien being filed before a justice of the peace or i n  the Superior 
Court." 

I t  is immaterial whether the contractor had been paid up in full 
for work done to the time notice was filed by the material man. The 
fact that he continued the work under the same contract for the ex- 
terior of the building and thereafter was paid $5,262 for work done 
under the said contract will make the fund thereafter earned subject 
to the material man's lien. Brick Co. v. Pulley, 168 N. C., 371. 

The claim of the Commercial Credit Company that the assignment to 
i t  by the Pennsylvania Marble and Granite Company entitled it to the 
fund in preference to the Blue Pearl Granite Company under its mate- 
rial lien cannot be sustained. The assignee of a chose i n  action stands 
in the shoes of the assignor, and, as Rufin,, J., says in King v. Lindsay, 
38 N.  C., 81, "In truth, the assignee of a chose in action gets no title to it, 
properly speaking, and cannot be said to be a purchaser without notice. 
He gets only the right to use the assignor's name to enforce the claim, 
therefore, to recover what the assignor might, and the very nature of 
the subject warns him of the necessity of inquiring respecting the 
obligor's equity, and, therefore, amounts to notice of such equity." 

I n  Clark. v. Edwards,  119 N. C., 119, it was held that '(Where a 
mechanic's or laborer's lien or lien for material is filed as required i t  
dates back and takes priority of all liens attaching and against all pur- 
chasers for value (though without notice) made subsequent to the 
beginning of the wort  or furnishing the first material." This was de- 
cided under Code, see. 1789, now Revisal, 2028, originally enacted in 
1868, and which was followed by the enactment of Revisal, 2022, in 
1887, dispensing with filing statement with the justice of the peace or 
the clerk of the court. 

The Commercial Credit Company contends that there is no precedent 
for a case like this where there is an assignment and attachment and a 
material man's lien, all contesting for priority; but our statute provides 
that the material man's lien, when properly perfected, as in this case, 
is "prior to all liens attaching subsequent to the furnishing of the first 
material." 

As to the priority between the lien of the attachment and the assignee, 
the authorities seem to agree that notice by an assignee to the debtor at  
any time before a judgment is sufficient, and if after such notice the 
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debtor pays out the fund t o  the attaching creditor, or other claimant, 
without pleading the assignment, he becomes individually liable. 

(359) The law is thus summed u p  4 Cyc., 32 : "As between assignor and 
assignee, i t  is not necessary to the validity of the assignment that  

the debtor be notified thereof; and as between successive assignees of the 
same chose from the same person, the assignee prior in time will be prior 
i n  right, although he has  failed to give notice of the assignment to  the 
debtor, and subsequent assignee has giren such notice. The  assignment 
will also be complete against creditors of the assignor garnisheeing the 
cho,se after assignment, and before notice of the assignment to the debtor 
if given i n  time to permit him to disclose the assignment in  his answer 
t o  the  garnishee process," citing many cases. 

The  judgment should have been in  favor of the Commercial Credit 
Company instead of i n  favor of Gabardini after the payment of the 
claim of the Blue Pea r l  Granite Company, and the court costs, and 
should be thus 

Modified and affirmed. 

Cited: Campbell v. Hall, 187 X.C. 466 (d) ; Hambley v. White, 192 
N.C. 34 (c) ; Hardwa~e  Co. v. Burfner,  199 N.C. 745 ( 3 c ) .  

(Filed 1 November, 1916.) 

1. Statutes-Different ~c t s -~n te r~ re t a t idn .  
Where a later legislative enactment refers to a former one, with express 

recognition of its existence, and that it controls the subject-matter, except 
as therein modified, they should be construed together as the law regu- 
lating the subject, and applied as a whole. 

2. Same--Roads and Highways-Damages-Constitutional Law-Taking 
of Propert,y-Due Process. 

A public-local lam provided for the establishment, etc., of highways on 
petition before the county commissioners, with right of appeal to the 
Superior Court on all material issues, the road to be laid off by a surveyor 
and two freeholders, who should assess damages, report to county com- 
missioners. allowing the landowners ten days within which to except and 
have such exceptions duly passed upon, and a later one recognized its 
provisions except as therein modified, required the petition to be filed 
before the township trustees, with intermediate appeal to the county com- 
missioners, provided payment out of the road funds, if any, but otherwise 
to become a county charge. Held, the later statute directing the trustees 
as commissioners to lay out the bighm~~y established it by direct legisla- 
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tion; and construing the acts together, they were not unconstitutional 
as  a taking of the lands of the owners without compensation and due 
process of law. 

3. Roads and Highways-Eminent Domain-Statutes-Notice-Constitu- 
tional Law. 

A landowner is not entitled to notice that  his land is being taken for 
the establishment and maintenance of a highway under proceedings had 
therefor under the terms and provisions of a statute, if the statute pro- 
vides that  notice and opportunity be afforded him to appear before a desig- 
nated tribunal and contest the question of damages. 

4. Roads and Highways-Constitutional La\-Due Process-Damages- 
Appeal-Statutes. 

Where the statute authorizing the laying oat, construction, etc., of a 
public road by commissioners provides for a n  appeal therefrom to the 
courts, BembZe, the assessment of damages to the landowners, being inci- 
dental to the construction of the road, are  included in the right to appeal, 
though not expressly stated, and come within the true intent and meaning 
of the statute. 

6. Same-Courts-Right of Review. 
Semble, the Legislature may make the award of assessors to lay off 

and construct a public road final as  to the amount of damages to  be 
paid the owners of the land so appropriated: and Held, the awarding of 
such damages is to a large extent a judicial question, and unless the stat- 
ute clearly shows that  the action of the appraisers is to be regarded as 
final, the Superior Court, in the exercise of its general powers of super- 
~rision and control over any and all  subordinate tribunals, may in proper 
instances bring the cause before i t  for review, certainly in case of manifest 
and gross abuse. 

CIVIL BCTIOS heard 011 re turn  to  prel iminary restraining order (360) 
before Webb, J., holding the courts of Eleventh Jud ic ia l  District,  
on  1 6  X a r c h ,  1916, a t  chambers, f r o m  ASHE. 

T h e  order  was t o  restrain t h e  defendants f r o m  laying ou t  a public 
road  pursuan t  to  chapter  717, Public-Local Laws  1915. 

There  was  judgment dissolving restraining order  and  appoint ing a 
j u r y  to  assess damages, pursuant  to  general road lam, Ashe County, and 
plaintiff excepted a n d  appealed. 

J .  B. Councill, G. L.  park^, and C.  B. Spicer for  plainti f f .  
Y .  C. Bowie for d e f e n d a d .  

HOKE, J. T h e  act  i n  question, chapter  717, Public-Local Laws 1913, 
appoints  defendants as  commissioners and  directs them t o  l a y  out  a 
cer tain h ighway i n  S s h e  County over t h e  lands of plaintiffs a n d  others, 
a n d  i t  i s  objected t o  his  Honor's judgment  t h a t  the  s tatute  is  uncon- 
s t i tut ional  i n  t h a t  it makes n o  provision, o r  n o  adequate provision, f o r  
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the award and payment of the damages that may be suffered by the 
plaintiff and others, landowners along the designated route. Regarded 
as a separate and independent piece of legislation. the objection might 
be sustained, but the statute is, and purports to be, an amendment to the 
general road law, Ashe County, as contained in  chapter 185, Public- 
Local Laws 1913, and chapter 286, Laws 1899, expressly recognizes these 
acts as existent and controlling except as modified, and they thus become, 

together, the law regulating the subject and to be construed and 
(361) applied as a whole. Keith v. Lockhart, 171 N. C., 451. Consid- 

ered in that aspect, we are of opinion that sufficient provision is 
made for the award and payment of compensation for any damages that 
may arise to plaintiffs and others in like case, and the objection to his 
Honor's judgment cannot be sustained. I n  chapter 286, Laws 1899, 
secs. 25 and 26 proaide for the establishment, etc., of highways, on peti- 
tion before the county commissioners, with the right of appeal on all 
material issues to the Superior Court. I n  chapter 185, Public Laws 1913, 
this petition is to be filed before township trustees, with intermediate 
appeal to county commissioners. I n  section 27, Laws 1899, the road, 
when established, is to be laid out by a surveyor and two freeholders, who 
shall fix the grade and assess the damages. These shall make a report 
to the county commissioners (11ow township trustees), and during ten 
days any landowner may except and hive his exception duly considered 
and passed upon, and we are of opinion that, in  the present statute 
directing defendants as commissioners to lay out the highways, it was 
intended to establish the road by direct legislative action, a method 
permissible in the proper exercise of the power of eminent domain, 
10 R. C. L., title, "Eminent Domain," sec. 167, p. 195, and to substitute 
these commissioners for the surveyor and two freeholders, as to the 
laying out the road, fixing the grade, and assessing the damages, and 
that, pursuant to the other requirements of the section, defendants as 

, A 

commissioners should make their report to the board of township 
trustees, where i t  should remain for ten days, giving all owners their 
right of exception, as stated. Under section 47, chapter 185, Laws 1913, 
the damages assessed to a landowner are to be paid by the treasurer of 
the road trustees of the township on an order signed by the chairman 
and at the least one other member of the board, and if there are no funds 
on hand these payments to become a county charge, payable on the order 
of the board of township trustees and the treasurer of the township 
and acconlpanied by a certificate that no funds are available. 

I t  is recognized with us that in these statutes taking over property for 
public use under powers of eminent domain a landowner is not of right 
entitled to notice as to the appropriation of his property, and that it 
suffices if proper notice is given and opportunity afforded to appear and 
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contest the question of damages. Kinston v.  Loftin, 149 N. C., 251; S. v. 
Jones, 139 N. C., 613. In  Loftin's case the principle is stated as follows : 
"A statute authorizing such an assessment which provides for a notice 

u 

that  would ellable the property owner to appear before some authorized 
tribunal and contest the validity and fairness of the assessment before i t  
becomes a fixed charge upon his property is not open to the objection that 
i t  deprives the owner of his property without due process of lam." The 
case of 8. v. Jones is also in approval of the position that, al- 
though notice to the lando~mer is not expressly provided for in (362) 
the statute, the proceedings may be upheld if in fact adequate 
notice is given and opportunity afforded to appear and be heard on the 
issue. I t  is further insisted that the statute is invalid because no proper 
prorision is made for an appeal on the question of damages. I f  this be 
conceded as the correct interpretation of the statute, i t  is very generally 
held that, unless in violation of some express constitutional provision, 
the Legislature may make the award of appraisers final as to the amount 
of damages. R. R. 2;. Ely, 95 N. C., 77; R. R. P .  Jones, 23 N.  C., 24; 
Ross ?I. Board Sup., 128 Iowa, 427; 2 Lewis Eminent Domain, see. 787. 

Sections 25 and 26, however, of the general statute applicable, chapter 
286, Laws 1899, as stated, provide for an appeal in case of laying out, 
discontinuing, or altering a highway, and the matter of fixing the grade 
and assessing the damages being usually incident to such a procedure, 
we incline to the opinion that the right of appeal as to the amount of 
damages is within the true intent and meaning of the statute. And. in " " 
any event, this matter of awarding the damages, being to a large extent 
a judicial question, unless the statute clearly shows that the action of the 
appraisers is to be considered final, it has been held that the Superior 
Court, in the exercise of its general powers of supervision and control 
over any and all subordinate tribunals, may, in  proper instances, bring 
the cause before it for review, assuredly so in case of manifest and gross 
abuse. S. v. T r i p p ,  168 N. C., 150; Pewy v. Gomrs., 130 N. C., 558; 
Comrs. v. Smiih, 110 N. C., 417. 

I n  no aspect of the matter, therefore, can the objection be sustained, 
that the statute is invalid, and, on the record, we are of opinion that 
the restraining order should be dissolved and the action dismissed. 

Modified and affirmed. 

Cited: Sheets v.  Xiller, 172 N.C. 363 (cc) ; Worley v. Cornrs., 112 
N.C. 817 (1c) ; Jennings v. Highway Corn., 183 N.C. 72 (2p) ; Board 
of Education 2.. Forrest, 193 N.C. 523 (Sc). 
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W. H. SHEETS ET AL. V. L. V. MILLER ET AL. 

(Filed 1 November, 1916.) 

For digest, see nest  preceding case of Dickson v. Perlcins et al. 

THIS was a n  action t o  restrain the  defendants f rom laying out  a 
public road i n  Ashe County, pursuan t  to chapter  400, Public-Local L a w s  
1915, also heard before Webb, J., a t  S p r i n g  Term, 1916, of ASHE. 

T h e r e  was a judgment dissolving t h e  restraining order, and  plaintiff 
excepted and  appealed. 

G. L. Park, J. B. Council, and C. B. Spicer for plaintiff. 
Y .  C. Bowie for defendant. 

(363)  HOKE, 5. T h e  questions presented on  this appeal  a r e  the  same 
considered a n d  disposed of i n  the  preceding case of Dickson v. 

Perkins. 
F o r  the  reason stated i n  t h a t  opinion, the  judgment  dissolving t h e  

restraining order is  affirmed a n d  the  action dismissed. 
Dismissed. 

E. H. TILLEY r. SOUTHERN RAILWSP COMPANY. 

( Filed 1 November. 1916. ) 

I. Carriers of Goods-Penalt y Statutes-Consi,@ee-Partg Aggrieved. 
Where under agreement with his principal the agent of a manufacturer 

is obligated to pay the freight charges on shipments made to him, and 
upon demand of the carrier he has paid its unlawful charges on a 
shipment (Revisal, 2642), he is the party aggriered, within the mean- 
ing of the statute, Revisal, sec. 400, and may maintain his action to re- 
cover the excess, and also the penalty when settlement has not been made 
within sixty days, Revisal, secs. 2643, 2644, and he has complied with 
the provisions of the statute as  to filing written demand supported by 
the original freight bill and the original or duplicate bill of lading, etc., 
Revisal, see. 2643. 

2. Same-Written Demand. 
Where the carrier has demanded and received a n  unlawful freight 

charge for a shipment, and the party aggrieved has made written demand 
of the carrier for payment of the overcharge, required by the statute, it 
is not necessary for him, in order to maintain an action for the penalty 
imposed upon the carrier failing to settle in sixty daps, that  the written 
demand specify the penalty, or that  demand therefor was made in the 
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justice's court or alleged in the complaint filed on appeal therefrom. 
Revisal, see. 2643. 

3. Same-Freight Overcharge-Amount Demanded. 
The carrier should know the amount of freight it is lawfully permitted 

to charge for a shipment of goods, and in an action to recover the over- 
charge, with the penalty for its failure to repay it in sixty days, it is not 
necessary that the plaintiff's demand state, or exactly state, the correct 
charges allowed the carrier by law, in order to permit a recovery or the 
penalty. Revisal, see. 2644. 

APPEAL by defendant from Long,  J., at July Term, 1916, of QSRE. 

Charles  B. S p i c e r  for p l a i n t i f ,  
R. A. Dough ton ,  M a n l y ,  H e n d r e n  & W o m b l e  for defendant .  

CLARK, C. J. The plaintiff was consignee of a wagon which was de- 
livered to defendant at  Mount Airy, N. C., in  February, 1915, 
billed to the plaintiff at  West Jefferson, N. C. By error of the (364) 
defendant the wagon was shipped to North Wilkesboro, N. C. The 
plaintiff mas agent for the maker of the wagon at Mount Airy, N. C., 
and had sold the wagon to one Miller, to be delivered to him by the 
plaintiff at  West Jefferson. On learning that the wagon n7as a t  North 
Wilkesboro, the plaintiff hired Miller to go there and get it. The de- 
fendant made an overcharge on the freight of $1.42, which amount was 
paid to defendant by Miller as plaintiff's agent and i t  was refunded to 
Miller by the plaintiff. 

On 23 March, 1915, plaintiff wrote defendant, filing with his letter 
the original freight bill and duplicate bill of lading, claiming that an 
excess of freight had been charged, asking defendant to refund. On 
12 April, 1915, the plaintiff received from the defendant a letter ad- 
mitting an overcharge of 96 cents and offering to refund that amount. 
Neither this nor any other overcharge having been paid, the plaintiff 
on 18 August, 1915, brought this action to recover the overcharge and 
penalty for failure to refund. On the trial i t  was agreed by both plain- 
tiff and defendant that the true amount of the overcharge was $1.42. The 
jury SO found, and that it had not been refunded, and rendered verdict in 
favor of the plaintiff for that amount and for penalty $100. 

Revisal, 2642, makes it unlawful for any railroad company to collect 
more than the rates prescribed in its printed tariff. Revisal, 2643, pro- 
vides that when any party has been overcharged the party aggrieved may 
file a written demand, supported by the original freight bill and the 
original or duplicate bill of lading, and a maximum period of sixty 
days is allowed the company to settle the claim thus filed. Revisal, 2644, 
prescribes as a penalty for failure to refund the overcharge within sixty 
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days after such notice, $25 for the first day and $5 per day thereafter 
until the penalty shall amount to $100. 

I n  this case i t  was admitted by defendant at  the trial that there was 
an overcharge of $1.42, and this was also shown by a comparison of the 
printed tariff and the freight receipt, which were all in evidence. The 
plaintiff was the consignee of the wagon and was the party aggrieved. 
The freight was to be paid by him, and was in fact paid by him through 
his agent, Miller, to whom he refunded the entire freight, including the 
overcharge, besides paying Xiller for his trouble and time in going to 
Xorth Wilkesboro. The secretary of the shipper and manufacturer 
testified that his company was not chargeable with the freight, and the 
plaintiff, being liable therefor, and having paid it, was the party ag- 
grieved and clearly entitled to recover the same. I n  Stone v. R. R., 144 
X. C., 220, the Court held that on delivery to the common carrier of 

freight for transportation the title, in  the absence of direction or 
(365) agreement to the contrary, vests in the consignee, who is entitled 

to sue as "the party aggrieved" for the penalty. To same effect, 
Qardwell v. R. R., 146 N. C., 218; Gaskins v. R. R., 151 N. C., 18; 
Buggy Corporation ?;. R. R., 152 N. C., 119; Elliotf v. R. R., 155 X. C., 
236. Laws 1911, ch. 139, enlarged the statute to authorize recovery to be 
made by the consignor "when it shall appear that the consignor mas 
the owner of the shipment7'; but in this case the consignee, the plaintiff, 
was the party in interest, having been chargeable with and having paid 
the freight out of his own pocket, and was therefore the party in inter- 
est, who alone could bring this action to recorer it back. Re~isal ,  400. 

The record shows that the claim for an overcharge was duly made in 
the manner prescribed by the statute, filing the bill of lading and 
freight bill with the written application for the same on 23 March, 
and the acknowledgment by the defendant on 12 April of the claim, 
with an admission of 96 cents overcharge. The offer to refund this, if 
a tender at all, was not sufficient, as the overcharge mas $1.42. 

Revisal, 2643, prescribes a maximum period of sixty days in which 
the common carrier must settle such claim by payment of the over- 
charge. This time expired 11 June. The action was begun 18 August. 
Revisal, 2644, gave $25 penalty for the first day's delay and $5 per 
day thereafter until the amount reaches $100, which the plaintiff, there- 
fore, was entitled to recover. 

The defendant's principal contention is that the plaintiff is not en- 
titled to recover any penalty because he did not specify the same in his 
claim filed, and that in his action before a justice of the peace and also 
in the complaint filed on appeal he claimed that $1.96 mas the amount 
of the overcharge. I t  is not a general principle in pleading that a 
party cannot recover what is justly due him because in his complaint 
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he asks for a larger amount, and there is nothing in Revisal, 2643, 
which changes this as to an  action of this kind. 

Nor does the fact that the plaintiff in his letter of 23 March did not 
specify the amount of the overcharge debar his recovery. Revisal, 2644, 
does not require this, though section 2634 does, doubtless for the reason 
that the defendant has full notice of the amount of freight i t  should 
have charged according to its printed tariff, and the freight bill filed 
and its own books show what i t  did charge and collect. The proviso in 
Revisal, 2634, that the plaintiff cannot recover the penalty for a refusal 
to pay the amount of loss or damage to freight unless the full amount 
of the plaintiff's claim is  recovered is based upon the ground that the 
plaintiff should know the amount of such loss and damage, and that if 
he demands more than a just amount the defendant is not to be penalized 
for refusing to pay an unjust claim. This is discussed and pointed out 
by ,41len, J., in Supply Co. ?j. R. R., 166 N. C., 86. 

I t  is a matter of common knowledge that railroad companies (366) 
are often neglectful in adjusting and settling claims for loss or 
damage to goods in transit and for overcharges. Considering the large 
number of agents that these companies must have, it is not to be wondered 
a t  that such losses or damages and overcharges occur. But in the aggre- 
gate such claims are very large, and i t  is a matter of importance to the 
public that the carrier shall be impressed with the necessity of paying 
such claims, even when small severally, for the party aggrieved should 
not be debarred from recorery of his just dues because of the expense 
of counsel fees and the annoyance of litigation. To remedy this, Re- 
visal, 2634, prescribes a penalty for failure to adjust and pay claims 
for loss or damage to goods beyond sixty days, but protects the carrier 
by forbidding a penalty when the plaintiff has demanded an  excessive 
amount. ,4s to overcharges in freight, which are usually very small 
severally, though aggregating large sums, the carrier knows the amount 
of the overcharge, which is a matter peculiarly within its knowledge, 
and the penalty is inflicted not to exceed $100 for a delay to refund the 
overcharge within sixty days. These penalty statutes are a declaration 
by the Legislature of the public policy of the State in this regard, and 
they have always been held constitutional under the police power. 

No error. 

Ci ted :  Hall v. R. R., 173 N.C. 110 (Ic) .  
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J. E. CHANDLER v. CAROLINA MILLS. 

(Filed 1 November, 1916.) 

Appeal and Error-Fkagmentary Appeals-Trials-Negligence. 
To entitle a plaintiff to take a nonsuit upon an adrerse intimati011 of 

the trial court, and have the ruling reviewed in this Court on appeal, 
the ruling of the lower court must be such as would defeat a recovery 
upon every aspect of the case; and where two elements, only one of which 
is necessary to a recovery for a personal injury, are presented, one as to 
the duty of the master to furnish safe appliances and the other as to the 
negligence of a fellow-servant, a roluntary nonsuit upon an adverse intima- 
tion on one of these phases of the case is premature, and an appeal these- 
from is fragmentary, and mill be dismissed. 

CIVIL ACTION tried before Starbuck, J., and a jury, in the county 
court and by Long, J., on appeal, in the Superior Court at  September 
Term, 1916, of FORSYTH. 

The plaintiff sued for the recovery of damages on account of personal 
injuries received by him while assisting one James Hunter in  

(367) lifting the heavy lid of a dye-machine, under orders from the 
superintendent of the defendant's mill, he being, at the time, in 

the employ of defendant. This was not his regular duty, as he was as- 
signed to work, as fireman, at  the engine. 

H e  alleged that his injuries were caused by two distinct acts of neg- 
ligence on the part of defendant: 

1. That the dye-machine was defectively constructed with reference 
to the lifting of the lid in safety, i t  having no proper appliances or 
means of raising and lowering the lid, which weighed 400 pounds, and 
that defendant failed to provide sufficient and competent help with 
which to do the work. 

2. That while they were lifting the lid James Hunter negligently 
let go the lid before plaintiff could fasten the same securely, and thereby 
allowed it to fall on the plaintiff's arm. 

Judge Starbuck, at  the close of the evidence, intimated that he would 
charge the jury, among other things, that if they should find there was 
no negligence of defendant in respect to the construction of the dye- 
machine or in not furnishing a sufficient force to lift the lid, the defend- 
ant would not be liable on account of any negligence of James Hunter, 
he being a fellow-servant of plaintiff. Plaintiff excepted to this inti- 
mation of opinion, and, in deference thereto, he submitted to a nonsuit 
and appealed. The judgment was affirmed in  the Superior Court, and 
plaintiff again appealed. 
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Holton & Holton and J .  E. Craven for ~ l a i n t i f .  
J .  C. Buxton,  Watson, Watson & Robinson, and R .  G. Parker for 

defendant. 

WALKER, J., after stating the case : We need not inquire into the cor- 
rectness of the ruling as to the effect of any negligence of James Hunter, 
as we are of the opinion that the nonsuit and appeal were prematurely 
taken. The law with respect to this matter has been thoroughly well 
settled by this Court. Before a plaintiff can resort to a nonsuit, and 
have any proposed ruling of the trial court reviewed here by appeal, 
the intimation of opinion by the judge must be of such a nature as to 
defeat a recovery. I f  there is any ground left upon which the plaintiff 
may succeed before the jury, after the elimination of all others by an 
adverse intimation, the remedy is not by nonsuit and appeal, but the 
case should be tried out upon the remaining ground, for the plaintiff 
may recover full damages, in which case no appeal by him would be 
necessary. I n  other words, the threatened ruling must exhaust every 
ground upon which a verdict could be had, and, therefore, be fatal to 
plaintiff's recovery. Speaking to this peculiar but sometimes ex- 
peditious practice of the courts, it was said in Hayes v. R. R., 140 (368) 
N. C., 131, 134: "It is common practice for a plaintiff to submit 
to an  involuntary nonsuit which he is driven or compelled to take, re- 
serving leave to move afterwards to set the same aside, with a view not to 
abandon the prosecution of the suit, but to further prosecute it by appeal, 
in order to test the correctness of a ruling of the court which may other- 
wise be fatal in his case ; and the practice is a useful one when restricted 
within its proper limits. Mobley v. Watts,  98 N. C., 284; Hickory v. 
R. R., 138 N. C., 311; Hedm'ck v. Pratt, 94 N. C., 101. I n  order to 
avoid appeals based upon trivial interlocutory decisions, the right thus 
to proceed has been said to apply ordinarily only to cases where the 
d i n g  of the court strikes at  the root of the case and precludes a 
recovery by plaintiff. Plaintiff's right to take the course he did was 
challenged in this Court, because the ruling did not cover the whole 
case, but left him ground upon which a recovery could be had." To 
the same effect is Nidgett  v. Mfg. Co., 140 W. C., 361 ; Hoss v. Palmer, 
150 hT. C., 17, and Merrick v. Bedford, 141 N. C., 504. The Court 
said in Midgett's case, supra: "An intimation of an opinion by the 
judge adverse to the plaintiff, upon some proposition of law which does 
not take the case from the jury, and which leaves open essential matters 
of fact still to be determined by them, will not justify the plaintiff in 
suffering a nonsuit and appealing. Such nonsuits are premature, and 
the appeals will be dismissed. . . . I f  the plaintiff is permitted to 
take a nonsuit and appeal whenever an adverse ruling is made during 
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the trial, not necessarily fatal to the case, it is possible the same case 
may be brought to this Court for review repeatedly, and numerous and 
unnecessary trials had in  the court below. I t  is best that the case be 
'tried out,' and then, if an appeal is taken, all the alleged errors excepted 
to during the trial may be reviewed here," citing H a y e s  v. R. R., supra;  
T i d d y  v. H a r h ,  101 N. C., 591; Gregory v. Forbes, 94 N. C., 221, and 
Crawley v. Woodfin,  78 N.  C., 4. The rule of practice itself has pre- 
vailed in  our courts for many years, but i t  has been strictly confined 
in its application to cases where the intimation of opinion reaches to 
the whole case and leaves nothing for the plaintiff to stand upon, so 
that the review of the ruling in this Court will extend to all essential 

u 

matters upon which a recovery could be based; otherwise the appeal 
would be fragmentary, and me would be giving our opinion upon a 
single question of law not finally determinative of the case, and trials 
would thus be uselessly multiplied and protracted. 

According to this established principle in  the procedure of the courts, 
plaintiff submitted to a nonsuit prematurely, and we must, therefore, 
dismiss his appeal. Uerriclc v. Bedford, supra. 

Appeal dismissed. 

Cited:  Chambers v. R. R., 172 N.C. 559, 560 (c) ; Headman v. Comrs., 
177 N.C. 267 ( c ) ;  ATowelZ v. Basnight ,  185 N.C. 148 (c ) ;  Bailey v. 
Barnes,  188 N.C. 378 (cc). 

Ix RE WILL OF PARIS EDWARDS. 

(Filed 1 Sovember, 1916.) 

I. Wills-Interpretation-Contracts. 
Where a paper-writing begins with the usual formality and declares 

itself to be the mill of the testator, before making disposition of his 
property, and thereafter the testator revokes therein all former wills 
which he had made, and it is duly subscribed and witnessed in accordance 
with the requirements for a mill, it does not lose its character as such, or 
assume that of a contract, because of an unsigned provision that the 
beneficiary agrees to support the testator "as long as he lives"; and this 
clause may be disregarded as surplusage, when the instrument has been 
retained by the testator. 

2. Sameva l id i ty  Upheld. 
Where a paper-writing will operate as a mill and not as a contract, it 

will be upheld as the former. 
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3. Wills-Devises-Statutes-Forms. 
The power to devise is purely statutory, requiring no special form to 

give the intention of the testator effect as his will. 

APPEAL by propounder from Webb, J., at May Term, 1916, of FOR- 
SYTH. 

Devisavit vel non begun before the clerk and transferred to the Supe- 
rior Court for trial on the issue raised by caveat. 

The court instructed the jury, "After a careful examination of the 
paper the court is of the opinion that i t  is not a mill," and the jury so 
found. The propounder excepted and appealed. 

Fred M.  Parrish, Phillip Williams, and Hastings & Wicker for 
caveator. 

Xapp & McKaughan and Holton & Ilolton for propounder. 

CLARK, C. J. The following paper-writing was offered for probate 
as the will of Paris Edwards: 

18 November, 1912. 
I, Paris H. Edwards, of the State of North Carolina, Guilford 

County, being of sound mind and memory, do make, publish, and declare 
this to be my last will and testament, to wit: 

1. I, Paris H. Edwards, of the first part, do agree to give Will Kirk- 
man all I possess, to have and to hold and diminish as he may see fit. 

2. I, Willie Kirkman, of the necond part, do agree to take Par is  
Edwards and care for him as long as he lives. 

I, Paris Edwards, of the first part, do declare this to be my last (370) 
will and testament, hereby revoking all former Tills by me made 
and written. 

Wherefore, I have hereunto set my hand and seal, this 18 November, 
1912. His 

PARIS X EDWARDS. 
Witness : mark 

E .  S. JOKES. 
J. I?. HASSELL. 

The court instructed the jury that this was not a will. The verdict 
and judgment were rendered accordingly. The caveator moved to dis- 
miss the appeal for failure to assign error; but exception was taken at 
the time, and the appeal being from the judgment, is of itself a sufficient 
assignment of error. UZlery v. Guthrie, 148 N.  C., 417; Queen v. R. R., 
161 N. C., 217. 

A mill has been defined as "a disposition of property to take effect on 
or after the death of the owner." 40 Cyc., 995. I n  Payne v. Sale, 
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22 N. C., 457, it is defined as "the just sentence of our will touching 
what we would have done after our death." 

The testator certainly understood that he was making a will, for in  
the first paragraph of this paper-writing he recites: '(being of sound 
mind and memory, I do make, publish, and declare this to be my last 
will and testament, to wit": 

And in the last paragraph he again recites: "I do declare this to be 
my last will and testament, hereby revoking all former wills by me made 
and written.'' The same is duly witnessed by the signature of two 
witnesses thereto, as required by law for a will. I n  the body of the 
writing, between the paragraphs above quoted, he provides: '(I. I, 
Paris H. Edwards, of the first part, do agree to give Will Kirkman all 
1 possess, to have and to hold and diminish as he may see fit. 

"2. I, Willie Kirkman, of the second part, do agree to take Paris H. 
Edwards and care for him as long as he lives." 

The above constitutes the whole of the instrument except the attest- 
ing clause. 

The intention to dispose of all his property in favor of Willie Kirk- 
man, and that this is to be Paris Edwards' last will and testament, is 
thus most explicitly stated. The paragraph containing the statement 
that Willie Kirkman is to care for him "as long as he (Edwards) lives" 
is an indication that Kirkman is to have his property after the testator's 
death, and his getting i t  then is conditioned upon Kirkman carry- 
ing out that understanding. While it is inartificially drawn, the evident 
intent is to express this motive for executing the will. This agreement 

is not signed by Kirkman and there is no contract by Kirkman. 
(371) This is the not unusual case of a testator giving a reason for 

willing his entire property to a stranger. I f  Kirkman had not 
rendered these services, a question might have been raised as to the 
validity of the will; but we need not pass upon that. By the testator's 
own declaration, twice made in this paper-writing, this was "his last 
will and testament." The recital that Willie Kirkman had agreed, in 
consideration of his making the will in his favor, to take care of the 
testator for the remainder of his life, is mere surplusage. 

We have a very recent case, exactly in point, I n  r e  Cole's Will ,  171 
N. C., 74, where a holograph will of the husband, signed by him and 
his wife, purporting to be their joint will, disposing of all of the prop- 
erty of both, mas held to be valid as the holograph will of the husband, 
and the joinder therein by the wife and her signature thereto mas held 
mere surplusage. 

"No particular form of expression is necessary to constitute a legal 
disposition of property by will. Although apt words are not used, and 
the language is inartificial, the Court will give effect to i t  where the 
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intent is apparent," says Brown, J., in Rerr v. Girdwood, 138 N. C., 
473, citing Henry v. Eallard, 4 N. C., 397, and In r e  Belcher, 66 N. C., 
54, to the above purport, that :  "Form will be discarded, and has 
been, so that an instrument in form a deed has been held to be a will." 
The subject is fully discussed with ample citation in Morrison v. Bart- 
Zett (Ky.), 41 L. R. A, 39. I n  the notes to this case are many inter- 
esting cases in which instruments in the form of a contract, acknoml- 
edgmint of indebtedness, assignments, indorsements, bank deposits, com- 
mercial paper, leases, powers of attorney, orders on executors, and other 
informal papers are held to be sufficient as wills when the intent suffi- 
ciently appears that there is to be a disposition of the testator's property 
after death. This m-as not a contract, for it was not signed by the 
other party, nor was it a deed, for it was not delivered. 

Kerr v .  Girdwood, 138 N. C., 473, is reported with notes 107 Am. St., 
551. which cite Perm's 1). Nelville, 89 Am. St.. 486. where the subiect 
is fully discussed in  a rery illuminating monograph. 

I n  40 Cyc., 1091, i t  is said: "It is not necessary that any particular 
form of words be used to make a will. Any writing to take effect at  
death may constitute a mill." The power ti devise is purely statutory 
( In  re Will of Garland, 160 N. C., 555), and our statute does not re- 
quire any particular form, and, indeed, this mill is sufficiently formal. 
The paragraph therein in regard to the promise of the devisee to take 
care of the testator during his lifetime is unsigned and at most mere 
surplusage 

This paper-writing was neither signed by the other party nor (372) 
was i t  delivered to him. I t  could not, therefore. be a contract: and 
if i t  is not a: will, it is nothing. ,4 case exactly in point is Heaston v. 
Krieq (Ind.),  119 Am. St., 475, where as to an instrument which mas 
entitled "contract" and recited that it was an "agreement" between the 
deceased and another party in consideration of support during the 
former's lifetime, the Court held: ('No matter by what name the parties 
to  an agreement may call it, or to what extent there may be contractual 
provisions in it, yet if a provision of a clearly testamentary character 
is found in the writing, and i t  is witnessed in accordance with the re- 
quirements of law, i t  may operate as a will." I t  was also held that "A 
writing susceptible of being construed as a will and also as a deed will be 
construed as a will if it is a nullity as a deed." As already said, the pres- 
ent instrument is a nullity unless it is a will, as the testator emphatically 
characterized it. I n  that case, the Court said: "It affords no objection 
whatever to the testamentary character of an instrument that it contains 
provisions of a contractual nature," citing numerous cases. 

I n  Smifh v. Eason, 49 N. C., 34, it is said: "In ascertaining whether 
a n  instrument was intended by the maker to operate as a bond or as 
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a will, words which m a y  not change t h e  legal effect of t h e  instrument, 
if i ts  character  has  been established, m a y  be qui te  mater ial  i n  deter- 
min ing  i t s  character," as in th i s  case, the  s tatement  of t h e  maker, em- 
phat ical ly  reiterated, t h a t  is  was "his l as t  will  a n d  testament." 

Er ror .  

Cited:  In re Will of Deyton,  177  N.C. 507 43c) ; In r e  Seymour ,  184  
N.C. 420 (3d)  ; In re Perry ,  1 9 3  N.C. 398 (3d) ; In re Will of T h o m p -  
son, 196  N.C. 275 ( 3 c ) ;  Richardson v. Cheek,  212 N.C. 511 (3c). 

J. A. HOLLOMAN v. SOUTHERN RAILWSY COMPANY. 

(Filed 1 November, 1916.) 

1. Carriers of Goods-Notice of Arrival-Ma-Evidence-Actual Sotice. 
Where there is evidence that  the carrier mailed a postal card to the 

consignee of a shipment of goods, giving due notice of the arrival, in 
accordance with the rules of the North Carolina Corporation Commission, 
and that  i t  was properly addressed and put into the postoffice, it is pre- 
sumed to hare been received, in the absence of evidence that it  was not, 
and is sufficient to take the question to the jury. Semble, actual notice of 
the arrival of the goods dispenses with the formal written notice. 

2. Carriers of Goods-Notice of Arrival-Written Notice-Parol Evidence. 
The written notice required by the h'orth Carolina Corporation Com- 

mission to be given by the carrier to the consignee of goods is a matter 
collateral to the issue of whether the latter is responsible to the former 
for storage charges accrued, and admits of par01 evidence of its contents. 

8. Carriers of G o o d e D a m a g e d  Condition-Accepting Goods-Worthless 
Condition. 

Where goods transported by the carrier a re  claimed by the consignee 
to have arrived a t  their destination in bad condition, i t  is the latter's 
duty to receive the goods and sue for damages unless they are  rendered 
practically worthless. 

4. Same-Action-Estoppel. 
Where the consignee of goods has refused to receire them because of 

their damaged condition unless the carrier would accept a receipt to that  
efr'ect, and sues for the damages, and then for possession of the goods, 
after a judgment adjudicating the amount of the damages, but leaving 
open the question of title and right of the defendant to storage charges, 
he is estopped to claim that  the goods were in a condition practically 
worthless a t  the time he refused to accept them. 
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5. Carriers of Goods-Damaged Condition-Storage Charges-Claim Re- 
jected-Inconsistent Defenses. 

Where the consignee has refused to accept a shipment of goods because 
of their alleged damaged condition, and contends that the carrier agreed 
to keep them, without charge, pending an adjustment, and it is shown that 
the carrier wrote him a letter positively declining to allow the damages 
claimed by him, whereupon he had brought suit to recover them: Held, 
if any such agreement had been entered into, it terminated upon the 
refusal of the carrier to consider the claim for damages ; it was also incon- 
sistent with the plaintiff's action therefor, and the carrier is entitled to 
recover its proper charges for storage. 

6. Carriers of Goods-Storage Charges-Services Rendered-considera- 
tion. 

Storage charges are allowed the carrier for the service rendered in 
taking care of the goods, the inconvenience to the warehousemen, and 
the liability for their safe custody if they do not exercise proper care. 

7. Carriers of Goods-Storage Charges-Liens. 
A carrier has a lien upon the goods for its proper storage charges 

therefor, and map hold them until the charges are paid or properly 
tendered. 

8. Appeal and Error-Brief-Exceptions-Wafver. 
Where the appellant excepts to the allowance of storage charges awarded 

to the carrier of goods, and no point is made in the brief as to the time 
for which they are allowed, it is waired undef the rule of the Supreme 
Court. 

CIVIL ACTIOI~ tried before Long, J., and a jury, a t  May Term, (373) 
1916, of FORSYTH. 

The action was brought for the recovery of certain knitting mill 
machinery which was shipped from Raleigh, X. C., to  the plaintiff a t  
Kernersville, N. C. When the machinery arrived a t  Kernersville it was 
found to be in  a damaged condition, and plaintiff refused to receive it, 
according to plaintiff's version of the facts, unless the defendant 
would take a qualified receipt for it, showing its bad condition, (374) 
which defendant declined to do. The  machinery was, therefore, 
placed in  defendant's warehouse. Plaintiff brought suit in Guilford 
Superior Court to recover damages for the injury to the machinery, 
and got a judgment for $1,500 a t  February Term, which contained this 
clause: "It is  therefore ordered and decreed that  this judgment is  with- 
out prejudice to the rights of plaintiff as to  the ownership and pos- 
session of the machinery described in  the complaint, and as to the right 
of defendant to demurrage and freight charges and storage." Plaintiff 
then commenced this action against defendant in Forsyth County to 
recover possession of the ma'chinery, and defendant set u p  i ts  claim 
for storage, under the storage and demurrage rules of the State Cor- 
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poration Commission, amounting to $724.27. At the trial the jury 
returned the following verdict : 

1. I s  the plaintiff the owner and entitled to possession of the property 
described in the complaint, subject to such lien, if any, as the defendant 
may have for freight and storage charges? Snswer : "Yes." 

2. I n  what sum, if any, is the plaintiff indebted to the defendant 
for freight and storage charges ? Answer : "$342.08." 

3. I s  the said property subject to lien in favor of the defendant for 
said amount of freight and storage charges ? Answer: ('Yes." 

The court entered a judgment upon the verdict in favor of the plain- 
tiff for the property, subject to the lien of defendant for its storage 
charges as awarded by the jury, and in  favor of defendant for said 
charges declaring therein a lien upon the machinery and appointing a 
commissioner to sell the same if the storage charges were not paid. 
Flaintiff appealed. 

L. 144. Swink and Philip Wi l l i am  for plaintif 
.Manly, Hendren & Womble f o r  defendant. 

WALKER, J., after stating the case: The plaintiff, in his brief, states 
his contention as follows : 

"The judgment in this case is clearly erroneous in adjudging that the 
defendant is entitled to recol-er storage charges, because: 

"1. The defendant's right to recover storage charges is dependent 
upon notice of the arrival of the shipment in accordance with the rules 
of the Corporation Commission; and there was no competent evidence 
to prove such notice. 

"2. The defendant mas estopped from asserting the right to claim 
storage charges. 

'(3. The court decided as a matter of law that the right to charge 
storage had not been waived." 

(375) We are of the opinion that none of these several contentions 
should prerail. There was ample evidence that notice of the 

arrival of the machinery was promptly given. This was done by postal 
card properly addressed and mailed and presumed to have been received 
by the plaintiff, in the absence of evidence that it was not. Model Xi11 
Co. v. Webb, 164 N. C., 87; Trust Co. v. Bank, 166 N. C., 112. I t  has 
been held that where the consignee has actual notice that the goods have 
arrived and that the carrier is ready to deliver them at his depot, i t  
dispenses with any formal written notice of the fact; nor could he de- 
mand it, 4 R. C. L., p. 755; Normile w.  N. P. Railroad Co., 67 L. R. A., 
271 ; but we do not decide as to this view, as we have held that sufficient 
notice mas giren. Plaintiff objected to oral evidence in regard to mail- 
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ing the postal card announcing the arrival of the machinery; but this 
position is not tenable, as the mailing and contents of the postal card 
are matters collateral to the issue and not the subject-matter of the 
litigation. I t  was held in Ledford v. Emerson ,  138 N. C., 502, that the 
rule excluding par01 evidence as to the contents of a written instrument 
applies only in actions between parties to the writing, when the enforce- 
ment of any obligation created by it is substantially the cause of action. 
B Greenleaf on Ev., 275, 279; Pollock v. Wilcox ,  68 N. C., 50; Reynolds  
v. M a p e s s ,  24 N. C., 26; Carden v. NcConne l l ,  116 N.  C., 875 ; Belding 
w. Archer,  131 N.  C., 287; S. v. Credle, 91 N.  C., 640; Jones  v. Call,  
93 N. C., 170. The last two cases related to notices, and i t  was there 
held that the rule requiring the production of the writing itself as the 
best proof of what i t  contains does not extend to mere notices, which 
persons are not expected to keep. 1 Greenleaf on Ev., sec. 561. 

The other objections of the plaintiff, as to estoppel and waiver, are 
correlated and may be considered together. I f  these questions are 
properly raised there is nothing for them to rest upon. The matter 
resolved itself into one of fact, whether the defendant had kept the 
machinery in its warehouse on storage, or held it, under an agreement 
with the plaintiff, until defendant could investigate the dispute between 
them, as to condition of the machinery and the liability therefor, and 
either accept or reject the plaintiff's proposal as to payment for the 
damage, or until the matter was otherwise adjusted. The court, in  a 
very clear and impartial statement of the contentions, submitted this 
question of fact to the jury, instructing them that if they found that 
the plaintiff's rersion was the correct one, to answer the second and 
third issues against defendant. The jury seem to have found with the 
plaintiff, anyhow, a t  least to some extent, for the defendant was cer- 
tainly entitled to charge storage from the time plaintiff received the 
Efooper letter declining to pay any damages, and the jury only 
allowed for storage charges from that date. I t  was then the duty (376) 
of plaintiff, as consignee, to take the machinery and sue for the 
damages, as defendant had declined to pay anything, and, therefore, 
there was nothing to adjust. Plaintiff is not in a position to say that 
the machinery was so badly damaged as to be worthless, and, therefore, 
no obligation rested upon him to receive it, as he has recovered damages 
for injuries to it, and has brought this suit for the machinery itself. I n  
his former action plaintiff's position was that the machinery was only 
damaged and not practically destroyed, and, in this action, he takes the 
same position by asking for the possession of the property. He  will not, 
therefore, be allowed to repudiate his former contention by now alleging 
that it had become worthless by defendant's act and, therefore, he should 
not be charged for keeping it in storage. I f  it mas his property, and 
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worth anything, he is chargeable with storage after the defendant had 
refused to comply with his demand, and the jury so found under correct 
instructions. Plaintiff's attitude would seem to fall within the very prin- 
ciple he invokes in his brief against the defendant: '(Where a person 
has, with knowledge of the facts, acted or conducted himself in a par- 
ticular manner, or asserted a particular claim, title, or right, he cannot 
afterwards assume a position inconsistent with such act, claim, or 
conduct to the prejudice of another." 16 Cyc., .p .  785. "A ~ l a i m  
made or position taken in a former action or judicial proceeding will 
estop the party to make an inconsistent claim or take a conflicting posi- 
tion in a subsequent action or judicial proceeding to the prejudice of 
the adverse party, where the parties are the same and the same questions 
are involved.'' 16 Cyc., p. 799; Williams ?;. Scott, 122 N. C., 545; 
Chard v. Warren, 122 N. C., 75; Brantley 2,. Kee, 58 N. C., 332; P. W .  
& B. Railroad Co. v. Howard, 54 U .  S., 13;  Davis v. Wakelee, 156 U.  S., 
680, 692. The contention is not open to the plaintiff that the defendant 
held the goods under an agreement for adjustment and an implied under- 
standing that no charge for storage would be made, when it had received 
a letter from defendant assuming an adversary position towards his 
claim and positirely refusing to pay it, and he had actually brought suit 
to reco17er damages upon the theory, of course, that the agreement as to 
an adjustment of the controversy vas  at an end. These are inconsistent 
positions. The plaintiff could not, in this way, benefit by the legitimate 
services of the defendant and not pay the reasonable value of them 
as fixed by the law and the defendant's tariff schedules. 4 Ruling Case 
Law, p. 864, see. 316, and pp. 868, 873. T e  h a ~ ~ e  decided a case at this 
term, R. R. v. Iron Works, ante, 188, which fully sustains this view. 
Justice Hoke, referring to a dispute, ~vhere a shipment had been refused 

by the consignee, said in that case: "The consignee is entitled to 
(377) collect reasonable storage charges until, in exercise of its rights 

under the law, the goods could be properly disposed of and both 
parties thereby relieved of further charge concerning them. . . . It 
is urged for defendant that no storage charges should be allowed after 
defendant had in  express terms refused the shipment, as plaintiff could 
have proceeded immediately to enforce its lien; but the position cannot 
be approved. The railroad company,should not be required to take the 
risk of such a course, but is entitled to proceed in an orderly .say to en- 
force its right, and the authorities are to the effect that a common car- 
rier is not relieved of all responsibility by refusal of the shipper to re- 
ceive the freight, but is required to store and properly care for the goods 
as warehouseman under established rules of law." 

In that opinion attention is also called to the common-law rule giving 
a lien for storage, enforcible by action in the courts, and the change 
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effected by our statute, under which the carrier may sell the goods after 
the lapse of a given time. Revisal, sees. 2637, 2638. The Court also 
held, in the same case, that the carrier was entitled to recover for 
storage, "11ot for the entire time which had elapsed since the shipment 
was refused. but is restricted to the time when he could have relieved 
himself of the charge by sale pursuant to the statute." 

I n  respect to the time for which storage should be allowed, there is 
a distinction between that case (S. and S. R. R. Co. v. New Bern Iron 
W o ~ k s )  and this one. There the consignee rejected the goods alto- 
gether and out and out, while here the plaintiff claims the goods as his 
own in this very action, and having thus left his property in  storage 
with the defendant, it is nothing but right, and it is the law, that he 
should pay the reasonable charges for keeping it. Compensation is 
allowed for storage because of the service rendered in taking care of 
the goods and the inconvenience to the warehouseman, and also the 
liability for their safe custody if proper care is not exercised. 4 R. C. L., 
see. 316; Miller r. R. R., 88 Ga. 563, 572; R. R. v. Mfg. Co., 142 Ma., 
322. I t  is said in the Xiller casp, supra: "It is will settled that the 
carrier, in addition to its compensation for the carriage of goods, has 
the right to charge for their storage and keeping, as a warehouseman, 
for whatever time they remain in its custody after reasonable opportunity 
has been afforded the owner to remove them. Hutchison Carriers, 378; 
Southwestern R. Co. v. Felder. 46 Ga.. 433." The carrier also has a 
lien for his freight and charges for storage, and may hold the goods 
until they are paid or properly tendered. 4 R. C. L., see. 320. So that 
the defendant was entirely within its right in holding the goods, and the 
plaintiff mas in the wrong for not taking them when it had the 
opportunity to do so and reasonable time within which to do it. (378) 
Having failed in his duty, he must pay the legal charges for 
storage. There is no point made in the brief as to the time for which 
storage should be allomed, and, therefore, if there had been any error in 
this respect, it would be waired under our rule. 

There was no error in the rulings of the court. 
K o  error. 

Cited: Morrison v. Hnrtley, 178 N.C. 620 (2c) ; Miles v. T4raZker, 179 
N.G. 484 (2c) ;  Mahoney 1;. OsFome, 189 N.C. 447 (2e) ;  Temple v. 
22. R.,  190 N.C. 440 ( Ip )  ; Cook v. Sink, 190 K.C. 626 (4c) ; Randolph 
v. Edumrds, 191 N.C. 339 (4c);  Adnms v. Wilson, 191 N.C. 395 (412) : 
Meyer v. Reaves, 193 N.C. 178 (4c) ; Ellis 1;. Ellis, 193 N.C. 220 (4c) ; 
I n  re Will o f  Averett, 206 N.C. 238 (4c) ; Textile Corp, v. Hood,  206 
N.C. 790 (4c) ; McDaniel v. Leggett, 224 N.C. 811 (4c) ; Cheshire v. 
First Presbyterinn Church, 225 N.C. 168 (4c) ; Potter v. Supply Qo., 230 
N.C. 9 (2e). 
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P. T. ANTHONY v. R. 0. JEFFESS ET AL. 

(Filed 9 November, 1916.) 

1. Corporations-Gross Mismanagement-Directors' Liability. 
Where the directors of a corporation appoint a committee to act with 

and in supervision of the manager in the conduct of the corporate affairs, 
and the directors have met only three times during the corporate exist- 
ence of about two years, first to organize, second to declare a 10 per cent 
dividend, and the third to appoint a receiver, the dividend declared when 
its liabilities exceeded its assets, and largely with borrowed money: 
Held, the directors are  individually liable in damages to creditors of the 
corporation thus managed, whether the directors had actual knowledge 
of the insolvent condition or not, by reason of their negligence, fraud, 
or deceit. 

2. Same-Good Faith. 
Good faith alone will not relieve the directors of a corporation from 

liability to its creditors for  damages caused them by their gross misman- 
agement and neglect of its affairs. 

3. Partnership-Principal a n d  Agent-Corporations-Gross Rlismanage- 
ment-Directors-Imputed Knowledge--Actual Knowledge-Burden 
of Proof. 

The knowledge of one partner which will be imputed to the others of 
the partnership must have been acquired within the agency implied from 
the partnership relation; and where the partnership sells goods to a n  
insolvent and grossly mismanaged corporation, in which one of them is 
a director, the knowledge of the corporate affairs will not be impnted to 
the other;  and where, after a receiver has been appointed for the cor- 
poration, the director therein assigns his claim to his partner upon a suffi- 
cient consideration, the other may recover from the individual directors 
his proportionate share of the debt. Under the evidence in this case the 
burden of proof is on the plaintiff to show the want of actual knowledge 
and tha t  he acted in good faith. 

HOKE, J., dissenting ; ALLEN, J., concurring in dissent. 

CIVIL ACTION tried a t  M a y  Term, 1915, of PITT, before Whedbee, J. 
At the conclusion of t h e  evidence t h e  court  sustained the motion to 

nonsuit.  T h e  plaintiff excepted a n d  appealed. 

(379) Harry Skinner and Albion, Dunn for plaintif. 
Harding & Pearce, F. A!. Wooten, Ward Le. Grimes for de- 

f endan ts. 

BROWN, J. T h i s  action is  brought t o  recover f r o m  the  defendants, 
directors of t h e  corporation known a s  the  Cent ra l  Mercantile Company, 
damages f o r  negligence i n  t h e  management  of t h e  affairs of the cor- 
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poration, and against the defendant Wooten, president of the corpora- 
tion, for willful misrepresentation as to its solvency, upon the faith 
of which plaintiff alleges he sold a bill of goods to the company. 

The evidence tends to prove that the corporation was organized in 
1909 with these defendants as directors, or those that were not directors 
then, became so shortly after; that a finance committee was elected 
by the directors, composed of five members, which were paid for their 
services, and to that committee was largely entrusted the management 
of the company's affairs. The evidence shows that one J. F. Davenport 
was general manager and that he practically and almost exclusively ran 
the business. The directors from the time the company was organized 
in  1909 until it became insolvent and went into the hands of a receiver, 
in January, 1911, met three times only; the first to organize, the second 
to declare a dividend of 10 per cent, and the third to hare a receiver 
appointed. The finance committee met weekly, but made no investiga- 
tions of the company's affairs, and always approved the report of the 
manager. When the dividend of 10 per cent was declared, in 1910, the 
liabilities of the company then largely exdeeded 'its assets, and the 
nloney with which the dividend was paid, or the most of it, was largely 
borrowed. 

I t  is useless to recapitulate all the evidence as to the mismanagement - 
of the affairs of the corporation. A cursory reading of the record dis- 
closes it. The eridence tends to prove that at  a time when this condition 
of affairs existed. the defendant Wooten re~resented to the d a b t i f f  
that the corporation was solvent, and upon that representation the plain- 
tiff, being a member of the firm of Hooker & Anthony, sold the goods to 
the corporation. The account for these goods after the appointment of 
a receiver for the corporation was assigned by T. N. Hooker to the 
plaintiff. The eridence of negligence upon the part of the defendants, 
including Hooker, who was also a director, is too strong to need dis- 
cussion. 

It is immaterial whether the defendants were cognizant of the insol- 
vent condition of the company or not. The law charges them with actual 
knowledge of its financial condition, and holds them responsible for 
damages sustained by stockholders and creditors by reason of their negli- 
gence, fraud, or deceit. Pender v. Speight, 159 N. C., 616; Townsend v. 
William, 117 N. C., 330; Soloman v. Rates, 118 N. C., 315. 

While the directors are not liable for losses resulting from mis- (380) 
takes of judgment such as are excused in law, they are liable for 
losses resulting from gross mismanagement and neglect of the affairs of 
the corporation. Good faith alone will not excuse them when there is 
ldck of the proper care, attention, and circumspection in the affairs of 
the corporation which is exacted of them as trustees. 
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We are persuaded that the learned judge could not have dismissed 
this action upon the ground that there is no evidence of negligence. It 
must be, as stated on the agrument, that he was of opinion that, inas- 
much as defendant Hooker, a director, was a copartner of plaintiff in  the 
firm that sold the goods to the insolvent corporation, the plaintiff was 
fixed by reason of such partnership with whatever knowledge Hooker 
had or ought to have had of the corporation's affairs. We cannot agree 
with that view. The negligence of the directors cannot be imputed to 
plaintiff solely because 'he was a copartner in business with one of them. 
There is no evidence whatever that at  the time he sold the goods 
to the corporation the plaintiff had any knowledge of its financial con- 
dition. As for that matter, it seems that Hooker himself, although 
a director and secretary to the board, had little knowledge of the true 
condition of the corporation that he was supposed to serve. 

We do not gainsay the general rule resulting from the unity of a 
partnership, that notice to an acting partner of any matter relating 
to the partnership affairs will operate as notice to the firm except in 
case of fraud. We do not dispute the established doctrine of the lam that 
imputes to the principal and charges him with all notice or knowledge 
relating to the subject-matter of the agency which the agent acquires 
while acting as such agent and within the scope of his authority. But 
those principles, in our opinion, ought not to apply to this case. 

I t  is only where the partner is acting within the scope of the partner- 
ship business and within his anthority that notice to him is notice to 
his copartners. Knowledge obtained by a partner outside of the scope 
of the firm business is not imputed to his copartners. Gilmore on 
Partnership, p. 319. 

Although the principle of agency applies to copartners, yet i t  is only 
when it can be seen that a partner is in fact acting as an agent of his 
copartners that he can bind them. This question is very fully discussed 
by the New York Court of Appeals in Bienensfock 2.. Ammidown, 155 
N. Y., 47, and it is there held that "Notice or knowledge of one member 
of a partnership acquired in transactions outside of the partnership busi- 
ness conducted for his individual benefit is not constructively imputable 
to his copartners and imposes no implied liability upon them through 

the partnership relation." See, also, Story on Partnership, p. 414. 
(381) Analogous decisions are to be found in respect to the liability 

of a corporation for knowledge acquired by a director. 
A director in a corporation is one of its officers, a part of its govern- 

ing body, yet i t  is well settled that the mere fact that he has knowledge 
of a fact does not charge the corporation with notice. I n  order to 
charge the corporation with notice, the director must have acquired the 
knonrledge officially as a member of the board and in the course of busi- 
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ness as director or for the purpose of being communicated by him to 
the board. Bank v. Save~y ,  82 N .  Y., 291, and cases cited; Bank v. 
Carman, 37 N. P., 320; Bank v. Norton, 1 Hill, 573. 

This Court has held that a corporation is not bound by the acts or 
chargeable with the knon-ledge of one of its officers or agents in respect 
to  a transaction in  which such officer or agent is acting in  his o m  
behalf and does not act in any official or representative capacity. Bank 
v. Burgwyn, 110 N.  C., 267. 

We have considered this case upon the theory that plaintiff was 
entirely innocent of all knowledge of the corporation's financial con- 
dition at  the time he sold the goods to it. While the bad faith or 
negligence of plaintiff's partner must not be imputed to him, i t  at 
least throws upon the plaintiff the burden of proving to the satis- 
faction of the jury that in this matter he acted in good faith and without 
actual knowledge of the affairs of the corporation. Randall v. Knevals, 
50 N. Y .  Sup., 748. 

Of course, the plaintiff, if he establishes the allegations of his com- 
plaint, cannot recoyer as damages the entire amount of the account for 
goods sold and delirered. He  can only recover such damages as he 
has personally sustained by reason of the negligence of the defendant. 
For  these damages his copartner Hooker is as much liable as any other 
of the defendants upon the evidence set out in this record. 

The judgment of nonsuit is set aside. 
Error. 

HOKE, J., dissenting: I am unable to concur with the Court in the 
disposition made of this appeal, and believing that, by a misapplication 
of legal principles to the facts disclosed in the record, a grave injustice 
may be wrought to some of the parties litigant, I consider i t  not 
improper that I should state briefly the reason for my dissent. 

I n  gil-ing the controlling grounds for its conclusion, the "mtio de- 
cidendi," the Court, in the close of the opinion, says: "We have con- 
sidered this case upon the theory that plaintiff was entirely innocent of 
all knowledge of the corporation's financial condition at the time he sold 
the goods to it. While the bad faith or negligence of plaintiff's partner 
must not be imputed to him, it at  least throws upon the plaintiff 
the burden of proving to the satisfaction of the jury that in this (382) 
matter he acted in good faith and without actual knowkdge of 
the affairs of the corporation. Randall v. Knevals, 50 N.  Y .  Sup., 748." 
And, to my mind, a casual perusal of the facts in evidence will show 
not only that plaintiff was not '(entirely innocent of the corporation's 
financial condition," but that he is to be charged with full knowledge 
of i t  in  so far  as his right to recover on this account is concerned, and 
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that these facts disclose further that the firm of Anthony & Hooker, 
in  whose name and by whose right this account must be collected, if 
at all, did not extend its credit or make the account in reliance on any- 
thing that the defendants or either of them said about the corporation's 
business, but acted entirely on their own estimate of conditions. 

Recurring to the record, it appears that in 1909 and 1910 and early 
in  1911 plaintiff and T. M. Hooker were copartners, doing a wholesale 
grocery business in the town of Greenville, N. C., and that during said 
period the Central Mercantile Company was a corporation doing a 
general supply business and having its store within two blocks of that 
of plaintiff; that the corporation had organized for its purpose in the 
latter part of 1908, and proceeded in the conduct of its business by 
electing nine directors, one of whom was plaintiff's partner, T. M. 
Hooker, who was chosen and served as secretary of the board; that 
these directors selected five of their number, styled a financial com- 
mittee, who had general supervision of the business of the corporation, 
and one of them, J. F. Davenport, was made active manager at  a salary 
of $1,000, and was required to give bond in the sum of $5,000 for the 
faithful performance of his duties, and the bookkeeper was required 
to give such bond in like sum. That the business went on with apparent 
success through 1909, the financial committee meeting once a meek to 
examine into the affairs and management, a custom that continued 
during the life of the corporation, and, having appointed one of their 
number, regarded as a skillful accountant, to make a thorough examina- 
tion of the books, he reported that his investigations disclosed a profit 
for the year of 17 per cent. The directors thereupon declared a dividend 
of 10 per cent, which was paid. The corporation continued its business 
through 1910, when, having become financially embarrassed, on proceed- 
ings instituted, a receiver was appointed, who collected and distributed 
Its assets according to law. There are no facts in evidence from which 
the exact financial condition of the corporation at  the time of declaring 
this dividend can be determined, but i t  subsequently developed that the 
business of the corporation did not justify a dividend a t  the time, and 
that the directors and their accountants were misled by the fact that 

quite a number of invoices of goods, purchased and owed for, had 
(383) not been entered on the company's books. That soon after the 

corporation commenced business the firm of Anthony 8: Hooker 
began selling i t  goods, and sold the company large quantities through 
1909 and 1910, stated 011 the argument and uncontradicted, to amount 
to more than $30,000, and, at the time of proceedings instituted and 
receiver appointed, there was a balance due the plaintiff's firm of 
$2,272.50, reduced by dividend from receiver of $656.98, leaving a final 
balance of $1,615.52, for which this suit is brought ~eeking recovery 
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against the president of the company, John L. Wooten, and the directors 
as individuals, for negligent management and fraudulent representa- 
tions as to the company's financial condition. That on or about July, 
1910, the company began to be slow in their payments, plaintiff's firm 
holding against i t  several protested checks, when Anthony, the plain- 
tiff, and Hooker, his partner, conferring on the subject, Anthony sug- 
gested that Hooker should interview Wooten, the president, on the sub- 
ject, and Anthony testifies that on coming from the interview Hooker 
reported to him that Wooten had given assurances that the corporation 
was good for any amount that would be sold it, and, as a result of 
such report, further sales were made, leaving on final account the 
balance due as stated. That in 1913, two years after appointment of 
receiver, Hooker having declined or being disinclined to join in  the 
suit against the president and fellow directors, Anthony took over this 
account and allowed Hooker, in payment therefor, two old claims of 
the firm, also supposed to be bad, and entered suit, claiming that he was 
uninformed of the business conditions and methods of the corporation 
and was induced to make these last sales by the assurances had from 
U'ooten as reported to him by his partner, Hooker. There is no claim 
or suggestion that Hooker was endeavoring to circumvent Anthony in 
the matter. So far as the record shows, Anthony and Hooker are still 
friendly and doing business together, having become incorporated in 
January, 1911. Hooker himself testifies, among other things, that he 
acted as secretary of the board of directors, and the book containing 
the minutes of the meetings were kept in the safe of ,4nthony & Hooker. 
That he went into the supply store of the company almost every day, 
and occasionally examined their books and noted that they were not 
very well kept. That, as a member of the firm of Anthony & Hooker, he 
a t  first sought the business of the corporation, but when they became 
slow pay he and Anthony had a conference about it, and, as a result, 
Hooker interviewed Wooten, who told him "that the stockholders might 
lose something, but he did not see how the creditors could," and that he, 
thereupon, continued to make sales till or near the time the proceedings 
were instituted. That witness passed the place of business of the 
company very often, at least ohce every day; that there was no (384) 
effort made to prevent witness from learning the conditions sur- 
rounding the business of the corporation, and that, while it turned out 
that he did not have a full knowledge of such business, he made these 
sales on his own judgment, and that neither Wooten nor any of the other 
defendants were responsible for the giving of such credit, and that he 
had never concealed from Anthony, his partner, any of the facts. I t  
further appeared that J. S. Wooten and his codefendants, other than 
Davenport, the manager, were men engaged in other business in the 
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town, and that the active management of the company was, as stated, 
entrusted to J. S. Davenport, and he was under the supervision of the 
finance committee and acted under bond reasonably sufficient to insure 
the proper performance of his duties. 

From this, a fair summary of the facts in  evidence, I am of opinion 
that there is very little, if any, testimony to  fix personal responsibility 
on the president and directors, and that any suit proceeding on the theory 
that plaintiff Anthony was entirely innocent of all knowledge of the 
corporation's methods and financial condition cannot for a moment be 
entertained. Even if he mas not sufficiently put on guard by the slow 
pay of the company and the protest of several of its checks held by his 
firm when this ticcount was made. his associate and Dartner was one of 
the corporate directors and secretary of the board, kept the book con- 
taining its minutes in  the firm's safe, and knew as much or more about 
its affairs than the defendants, except Davenport, who was the ac8tive 
manager. H e  testifies, further, that he was in the corporation's store 
at  least once every day, and occasionally examined its books, and that 
nothing was done to prevent him from looking fully into the company's 
affairs, and that he kept nothing back from his associate, Anthony. 
Under these circumstances, the knowledge possessed or acquired by 
Hooker was the knowledge of his firm, and Anthony, who i s  seeking to 
enforce collection of a firm debt, cannot be heard to say that the firm 
was entirely without notice or knowledge of conditions. I n  Lindley on 
Partnership, see. 142, it is said: "In conformity with these principles, 
if a firm claims the benefit of a transaction entered into bv one of its 
members, it cannot effectually set up its own ignorance of what that 
member knew, so as to be in  a better position than he himself would have 
been in had he been dealing on his own account as a principal." And in 
George on Partnerships, p. 234: "As a general rule, notice to a prin- 
cipal is notice to all his agents, and notice to an agent of matters con- 
nected with his agency is notice to his principle. Consequently, as a 
general rule, notice to one partner of any matter relating to the business 

of the firm is notice to all the other members; and if two firms 
, (385) hare a common partner, notice which is imputable to one of the 

firms is imputable to the other also, if it relates to the business of 
that other. I n  conformity with these principles, if a firm claims the 
benefit of a transaction entered into by one of its members, i t  cannot 
effectually set up its own ignorance of what that member knew, so as to  
be in a better Dosition than he himself would have been in had he been 
dealing on his own account as a principal." And Gilrnore on Partner- 
ships, p. 318, and Bates on Partnership, sec. 398, are to like effect. I t  is 
contended that knowledge of one partner that comes to him outside of the 
course and scope of his business is not always and necessarily imputed to 
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his copartners, citing, among other cases, Bank v. Burgwyn, 110 N.  C., 
272. The case of Bank v. Burgwyn was that of an incorporated com- 
pany, a separate entity, and the principle of imputed notice is not so in- 
sistent as in case of a partnership; but, conceding that the principle 
applies though in lesser degree to a partnership, this knowledge of 
Booker come to him in the direct course and scope of his business. He  
was expressly commissioned to look into the company's affairs, and the 
firm acted on his judgment. I t  is no matter of surprise, therefore, that 
Booker, conscious of the lack of merit in his claim, should be disinclined 
to join in any such suit as this, and the courts should not countenance it 
when entered by plaintiff, who took it over with full knowledge of con- 
ditions and paid for it with other bad debts of the firm. & a h ,  it is 
well understood that for a recovery of this kind there should not only be 
a false representation, but that the claimant should haae relied on it. 
Tarault  v. Seip,  158 N. C., 363; ilIay v. Loonzis, 140 N. C., 350. There 
is, as stated, no claim or suggestion that Hooker endeavored to mislead 
or impose on Anthony in any way, and Hooker swears that, in making 
these sales, he acted on his own judgment and not on the representations 
of defendant Wooten or of any one else connected with the company. He  
testified, further, that when he interviewed Wooten, which he did after 
he and his partner Anthony had conferred about it, all that Wooten told 
him was that he did not see how creditors could lose anything. Anthony 
does not give any direct evidence in contradiction of this. True, he 
swears that his own partner, Hooker, told him more than this; but if he 
was misled, i t  was his own partner that did it. I think there is no aspect 
of this evidence that would justify a recovery, and that the judgment of 
nonsuit should be sustained, first, because there is very little, if any, e ~ i -  
dence of negligence which justifies fixing the individual responsibility 
contended for ;  second, if i t  is otherwise, that plaintiff Anthony, if not 
sufficiently put on guard by the slow pay of the company and the protest 
of several checks given by the corporation to his firm, is charged 
with notice and knowledge of the corporation's methods and fi- (386) 
nancial condition by the knowledge acquired and possessed by his 
copartner, Hooker; third, because there is no direct evidence that the 
goods were sold in  reliance on any representations made bv defendants or 
either of them, but that Hooker, had the matter in charge for the 
firm, acted on his own judgment in making the sales which constitutes the 
p re~en t  account and which is now sued for. 

BLLEK-, J., concurring in dissenting opinion. 

Cited: Bank v. Wells, 187 S.C. 518 (3c) ; Edwards v. Finance Co., 
196 N.C. 465 ( l c )  ; Minnis .I;. Xharpe, 198 N.C. 368 (Ic).  
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J. NICK WALKER v. DENNIS BURRELL. 

(Filed 9 November, 1916.) 

1. Deeds and Conveyances-Written Contracts-Mortgages-Foreclosure 
-Date of Payment-Interpretation. 

Where a contract for the sale of lands reserves title in the vendor and 
provides for the payment of an annual sum of money, with accrued in- 
terest on the entire debt, for a period of ten years, and obligates to convey 
the property on tender of payment within six months thereafter, etc., 
the contract will be specifically enforced as made, without right of the 
vendor to foreclose within the period of ten years and six months, though 
he may recorer judgments for the specified payments within that time as 
they fall due, and enforce payment out of the purchaser's other property 
subject to his exemptions. 

2. Same-Intermediate Payments-Possession-Judgments-Exemptions. 
Where under the vendor's contract for the sale of lands he may not 

foreclose for a long period of time, but has payments becoming due, from 
time to time, in the meanwhile, upon default of these intermediate pay- 
ments, he may obtain judgment for them, and enter into the present 
possession of the lands when reasonably required for his protection and 
the proper enforcement of his claim, and conserre the same by appropri- 
ate remedies, unless the purchaser presently pays the amount of his obli- 
gations already matured and enters into a sufficient and satisfactory bond 
to pay his future obligations as they fall due under the terms of the 
contract. 

CIVIL ACTIOX tried before Devin, J., and a jury, a t  May Term, 1916, 
of ORANGE. 

This action was to enforce collection of the purchase price of a tract of 
land which plaintiff, on 18  January,  1912, had contracted to sell and con- 
vey to defendant a t  the price of $3,000, payment to be made of accrued 

interest on the  entire debt and $300 on the principal annually on 
(387) the 15th day of December for  ten years till paid. The  action was 

instituted to September Term, 1915, and there were allegations 
that  defendant, a t  the time of action commenced, had made only one 
payment of $150, and that  defendant was utterly insolvent and sale was 
necessary to enforce payment of plaintiff's debt or  any pa r t  thereof. 

Demand was also made for possession of the property, etc. 
Defendant answered, admitting the insolvency, etc., and that  only 

$150 had been paid, and in  paragraph 5 of the  answer alleged that  a t  the 
time of the contract entered into between the parties there was an ad- 
ditional stipulation that  plaintiff could remain in  possession for ten 
years and six months, provided he cleared u p  a reasonable number of 
acres of said land and built tenant houses thereon; and, further, that  
if defendant made default i n  the annual payment, he  was to have all 
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the tirile he needed to make the same, provided it did not exceed the 
period of ten years and six months, etc., and that these stipulations were 
omitted from the contract by the mutual mistake of the psi-ties. 

On issues submitted, the jury rendered verdict as follo~vs : 
1. Were the matters set forth in paragraph 5 of the answer omitted 

by mutual mistake from the bond for title, as alleged? Answer: "NO." 
2. Did plaintiff agree to extend the time for payment on the land if 

improvements were put thereon by defendant ? Answer : "No." 
3. What was the value of the improvements put upon the land by 

defendant ? Answer : ''$500." 
4. Did the defendant fail to make the payments called for in the con- 

tract and bond, as alleged i n  the complaint? ,4nswer: "Yes." 
5. I n  what amount is defendant indebted to plaintiff on said contract 

and bond? Answer: "$3,000, with interest, subject to a credit of $150." 
There was judgment, foreclosure and sale for the entire debt, and 

defendant excepted and appealed. 

X. M. Gnttis, S. X. Gattis, Jr., f o r  plaint$. 
6. D. Turner f o r  defendant. 

HOKE, J., after stating the case: The instrument, after setting out 
the bargain of sale at $3,000, payable annually $300, with accrued 
interest on the entire debt, contained further stipulations as follows: 

"Now, therefore, if the said J. Nick Walker, on receiving the said 
purchase money, together with the interest thereon accrued, provided i t  
be tendered any time within six months after the last payment falls due, 
shall well and truly at  his own proper cost and charge make and execute 
to the said Dennis Burrell and his heirs a good, sufficient deed of con- 
veyance with warranty and full covenant to convey and assure unto him, 
the said Dennis Burrell, and his heirs a good, sure, and inde- 
feasible estate of inheritance in and to said tract of land. with (388) 

\ ,  

the privileges and appurtenances thereto belonging, free and dis- 
charged of any and all encumbrance whatsoever, then this obligation to 
be void; otherwise. to remain in full force and effect." 

There is nothing in the other parts of the contract or in the pleadings 
or evidence that matures and hastens the maturity of these payments 
otherwise than as expressed in the stipulation, as stated, and where 
this is true our decisions hold that no right of foreclosure for the entire 

u 

debt or for any part of the same will arise to the vendee except a t  the 
termination of the designated period of ten years and six months-not 
because this is the more desirable method for either one of the rsarties. 
but because this is the bargain they have seen fit to make concerning 
the property. '(Provided the purchase money be tendered at  any time 
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within six months after the last payment falls due" is the time agreed 
upon, and the Court can only enforce specifically the contract as made, 
These cases further hold that the vendor may have judgment for the 
portion of his debt which has matured a t  the time of action commenced; 
he can sue from time to time as other installments become due. to be 
enforced out of the other property of the vendee, except to the extent 
protected by the exemptions allowed him by law; and, if reasonably 
required for his protection and the proper enforcement of his claim, he 
is entitled to tLe present possession of the property and to protect 
and conserve the same by appropriate remedies; but he cannot, mean- 
time, except by further agreement between the parties, sell the principal 
property or any part of it for the payment of his claim or any portion 
of it, because, as stated, the parties have made other contract concerning 
it. These positions will be found approved in  Jones v. Boyd, 80 N. C., 
pp. 258- ; Harshaw v. McKesson, 66 N. C., 266; and other cases; and 
on the facts admitted in the pleadings and established by the verdict, the 
plaintiff is entitled to judgment against the defendant for the amount 
due at  the time the action was commenced, apparently three paymentla 
of $300 each, and accrued interest on the debt, subject to the credit of 
$150, to be levied on the general property of defendant, subject, however, 
to the exemptions allowed him by law. And he is entitled, also, to judg- 
ment, for immediate possession of the property, unless defendant shall 
presently pay the amount of plaintiff's debt already matured and enter 
into a sufficient and satisfactory bond to pay the installments of the pur- 
chase price as they shall fall due, pursuant to the contract. 

This mill be certified, that the judgment and verdict on the fifth issue 
shall be set aside and judgment entered in  accordance with this opinion. 

Modified. 

Cited: Raper v. Coleman, 192 N.C. 234 (c). 

INTERNATIONAL HARVESTER COMPANY v. ADDIE C. PARHAX, 
ADXIKISTRATRIX. 

(Filed 9 November, 1916.) 

Contracts, Written-Vendor and Purchaser-Parol Evidence--Trials. 
In an action on notes for $118 for a manure spreader, title reserved 

to vendor until payment made, with provision as to sale for nonpayment, 
and waiver of presentment, protest, etc., par01 evidence was competent 
to show that as a bonus a knife sharpener was verbally agreed to be sent, 
but it was incompetent t o  prore a verbal agreement that if it was not sent 
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the note was invalid. It was proper for the trial judge to deduct $3.50, 
the admitted price of the knife sharpener, from the purchase price of the 
manure spreader, and render judgment in plaintiff's favor for the 
difference. 

ALLEK, J., dissenting ; WALKER, J., concurring in dissent. 

APPEAL by defendant from Daniels, J., at July Term, 1916, of GFLAN- 
VILLE. 

T. Lanier for plaintiff. 
Hicks & S tem for defendant. 

CLARK, C. J. This is an action begun before a justice of the peace 
upon two notes, one for $60 and the other for $58, executed by the de- 
fendant under seal to the plaintiff and which recite in their face: "This 
note is given for one Low Spread Nanure Spreader. I agree that the 
title thereto, and to all repairs and extra parts furnished, shall remain 
in said company, its successors and assigns, until this and all other notes 
given for the purchase price shall have been paid in money." There are 
further provisions as to sale for nonpayment, and waiver of presentment, 
protest, and so forth. The execution of the note was admitted. The de- 
fense set up is that there was a contemporaneous collateral oral agree- 
ment that a knife grinder was also to be delivered, without further 
charge, which has not been done, and that the defendant refused to take 
the manure spreader on that account. The uncontradicted evidence was 
that the knife grinder was worth $3.50, and deducting that from the sum 
of the two notes the court gave judgment for the difference. I n  this 
there was no error. 

I t  was competent for the defendant to show that there was a parol 
agreement that the plaintiff was to furnish a knife grinder, and that this 
was not done, and the court permitted the value of the knife grinder 
($3.50) to be deducted from the amounts due on the two notes, but the 
court properly refused to permit the contemporaneous parol agreement 
to vitiate, alter, vary, or add to the terms of the agreement that 
unless the knife grinder mas furnished the plaintiff' could not en- (390) 
force the written contract of the defendant to pay for the manure 
spreader. This principle is so well settled that it requires no citation of 
authorities. Evans v. Freeman, 142 N. C., 64; Cauley v. Dunn, 167 
N. C., 33. 

The contract set out in the notes is full and complete and provides 
for the purchase of the manure spreader and the amount to be paid 
therefor, and for a lien by reserving the title until the purchase money 
is paid. To permit proof of the parol agreement that unless something 
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else was done by the plaintiff the note was defeasible would contradict 
the written agreement. At this term, in Copeland v. Howard, the Court 
held that parol evidence that the date of the maturity of the note was 
extended was '(properly excluded because in direct contradiction of the 
terms of the writing," citing authorities. 

No error. 

ALLEN, J., dissenting: I f  it was competent for the defendant to show 
that there was a parol agreement that the plaintiff was to furnish a 
knife grinder, which is conceded in the opinion of the Court, and if this 
does not vary the writing, I fail to see why the defendant cannot go 
further and show that the plaintiff agreed a t  the same time also to fur- 
nish the manure spreader; that one price was agreed on for both, and 
that the note and the delivery of both articles were to be concurrent acts. 

As I see it, the only difference between the two propositions is in 
degree-the extent of the variance of the writing-and the application 
of the rule excluding parol evidence when there is a writing does not 
depend on how much the evidence varies the writing, but does it do so 
at  all. 

I think, however, the rule that parol evidence will not be admitted 
to vary a writing has no application here, for three reasons. 

I n  the first place, the defendant offered evidence that the plaintiff 
reduced to writing the agreement to deliver the manure spreader and 
the knife grinder as the consideration for the note, and this appears 
in  the written order. 

I n  the next place, the defendant does not ask to vary or contradict the 
note, but to show that at the time i t  was executed there was a contempo- 
raneous agreement to deliver the two articles of property as the consid- 
eration for it, and that neither was delivered, which is competent under 
our authorities. Evans v. Freeman, 142 N.  C., 64. 

The note represents one-half of the contract (the obligation of the 
defendant's intestate), and the defendant ought to be allowed to prove 

the other half of the contract (the obligation of the plaintiff) by 
(391) the written order or by parol evidence; and if an agreement is 

established that the plaintiff agreed to deliver both articles con- 
ourrently, as the consideration for the note, and offered to deliver one 
and refused to deliver the other, and the defendant refused to receive one 
article without the other, there is an entire failure of consideration, and 
the plaintiff cannot recover. 

Again, the question of introducing parol evidence is not presented, as 
there is no exception to the evidence. 

What, then, does the evidence of the defendant tend to prove? 

442 
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This is the question, because the issue was answered against the de- 
fendant under a peremptory instruction, and the evidence must therefore 
be considered in the most favorable light for the defendant. 

The agent of the plaintiff delivered the manure spreader to one 
Critcher on trial, and told him if he bought he would give him the knife 
grinder, which was also delivered to him. 

Critcher refused to buy, and the agent of the plaintiff then undertook 
to sell to the intestate of the defendant, and the following is all the evi- 
dence of this sale to the defendant's intestate: 

T. P. Floyd, witness for defendant, testified: "Was a brother-in-law 
of George Parham; that he was at Parham's house when the notes were 
made. At the same time the notes were made there was an order written 
to Mr. Critcher for this manure spreader and knife grinder. Mr. Pearce 
wrote the note. He  sold those to Mr. Parham and gave him an order on 
Mr. Critcher for them. The delivery to Mr. Parham was to be a manure 
spreader and knife grinder. Mr. Pearce either wrote the order, or had i t  
written, and gare it to Mr. Parham for these goods. I did not hear any 
of the conversation between Mr. Parham and X r .  Pearce. I carried the 
order to N r .  Critcher. X r .  Parham gave the order to me and told me to 
get what the order called for, or not to bring anything. I left the order 
with Mr. Critcher. I did not take the manure spreader because he would 
not deliver the knife grinder." 

I f  this evidence is true, it establishes these facts: 
( I )  That there was one contract for the purchase of the manure 

spreader and the knife ginder. 
(2)  That the delivery to the intestate of the defendant was to be a 

manure spreader and a knife grinder. 
( 3 )  That a t  the time the note sued on was executed the agent of the 

plaintiff gave to the intestate of the defendant a written order on 
Critoher for the manure spreader and the knife grinder. 

(4)  That the inestate sent Floyd with the order after the manure 
spreader and the knife grinder, telling him not to bring anything unless 
he got all. 

(5)  That Critcher refused to deliver the knife grinder, and the (392) 
agent did not receive the manure spreader. 

I t  also appears in the record that shortly thereafter the intestate of 
the defendant wrote the plaintiff demanding the return of his note be- 
cause Critcher "refused to deliver all to me." 

I t  is also a fair  inference from the evidence, I think, that one sum 
was agreed on as the purchase price of both articles, as the evidence of 
the defendant shows that both were sold, and the plaintiff makes no 
claim except to recover the notes. 
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I f  these inferences can reasonably be drawn from the evidence, i t  
was error to take the case from the jury. 

The case of Xi1lhise.r v. Erdman, 98 K. C., 292, is, I think, in point. 
Millhiser offered to sell Erdman tobacco, "Terms: three, four, and five 
months notes." The offer was accepted and the tobacco shipped, but 
Erdman failed to send the notes, and it was held that the title to the 
tobacco did not pass, as the execution of the notes and the delivery of 
the tobacco were to be concurrent acts. The Court says: "Unques- 
tionably, if the plaintiff had not shipped the tobacco in controversy to 
the defendant Erdman the latter would have had no title to nor, indeed, 
any right in respect to it, unless he had first tendered to the plaintiff the 
promissory notes which he had agreed to give it. This is so because a 
material and essential part of the contract mas that the delivery of the 
notes on the part of Erdman to the plaintiff was to be done concurrently, 
simultaneously, with the delivery of the tobacco to him 011 the part of 
the plaintiff. The latter proposed to sell the tobacco to Erdman in con- 
sideration of his three promissory notes, running respectively to maturity 
a t  three, four, and five months, and the latter, by sending his order for 
it, obviously accepted the terms. The parties agreed to do material con- 
current acts necessary to effectuate the sale, each dependent on the other, 
and neither effectual without the other. . . . No sale of the tobacco was 
consunimated or made effectual under the contract. There was only an 
agreement to sell, which was not perfected. The plaintiff did not agree 
or intend to part with the title to his tobacco until he received the notes, 
and Erdman had no right to expect to get title to it until he sent the 
notes." 

The evidence of the defendant also tends to prore one entire con- 
tract, which is not severable, and of such contracts the Court said in 
Wooten. v. Walfers, 110 N. C., 254: "A contract is entire, and not sever- 
able, when by its terms, nature, and purpose it contemplates and intends 
that each and all of its parts, material provisions, and the consideration 
are common each to the other and interdependent. Such a contract pos- 
sesses essential oneness in all material reuects. The consideration of it is 

entire on both sides. Hence, where there is a contract to pay a 
(393) gross sum of money for a certain definite consideration, it is 

entire, and not severable or apportionable in law or equity. Thus, 
where a particular thing is sold for a definite price the contract is an 
entirety and the purchaser will be liable for the entire sum agreed to be 
paid. And so, also, when two or more things are sold together for a 
gross sum the contract is not severable. The seller is bound to deliver 
the whole of the things sold. and the buyer to pay the whole price, in the 
absence of fraud. Hence, it has been held that where a cow and 400 
pounds of hay lvere sold for $17 the contract wzs entire." 
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I f  t h e  opinion of t h e  Cour t  stands, the  plaintiff will recover t h e  
a m o u n t  of two notes given f o r  two articles sold a t  the  same t ime  under  
an agreement to deliver both, when  the  defendant's intestate  has  re- 
ceived neither article, a n d  when his refusal to  receive one was because 
of t h e  breach by  the  plaintiff of i t s  agreement to deliver both. 

WALKER, J., concurs in this  opinion. 

W. M. KR'IGHT v. VINCENNES BRIDGE COMPANY. 

(Filed 9 November, 1916. ) 

A receipt giren by one who claims damages for a personal injury alleged 
to have been caused by the negligence of another, for a valuable considera- 
tion, and which in legal effect is a release not under seal, is a complete 
defense in his action to recover such damages, when i t  has not been pro- 
cured by fraud and undue influence. 

2. Same-Evidence-Burden of Proof. 
The parties to a release from liability arising from a personal injury 

alleged negligently to  hare  been inflicted may agree upon the considera- 
tion to be paid, and when the execution of the paper for the consideration 
is shown by the defendant in the action to recover damages, the burden is 
then on the plaintiff, where fraud is alleged, to prove the fraud or inade- 
quacy of consideration, etc., when they a re  relied upon. The distinction 
between a consideration which will support a contract affecting only the 
parties and such as  will affect creditors, etc., pointed out by ~ L L E N ,  J. 

3. Release-Contracts-Consideration-Evidence-Inadequacy -maud- 
Trials-Questions fo r  Jury. 

The matter of inadequacy of consideration paid for a release from lia- 
bility is one to be considered and passed upon by the jury, m-ith other 
evidence of fraud relied on to set i t  aside; and while gross inadequacy 
may alone be sufficient upon this issue, it  may not. as  a matter of law, 
be declared to avoid the instrument. 

4. Instructions-Expressiou of Opinion-Statutes. 
I n  an action to recover damages for a personal injury, where a release 

is set up in defense, which the plaintiff attacks for fraud, involving the 
question of gross inadequacy of consideration, and there is evidence tend- 
ing to show that  defendant paid the plaintiff $7, and also S10 to his 
doctors, a charge which confines the inquiry before the jury to a con- 
sideration of $7 is a n  expression of opinion on the evidence forbidden 
by the statute. 
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(394) CIVIL ACTIOK tried before Webb, J., at March Term, 1916, of 
FORSYTH. 

This is an action to recover damages, caused, as the plaintiff alleges, 
by the negligence of the defendant. 

The defendant denies negligence, and pleads a release as a defense. 
The evidence of the plaintiff tended to prove that he was in the 

employment of the defendant company as a laborer at  a wage of $2.50 
per day, and when injured was engaged in helping in the construction 
of a steel bridge over the Yadkin River in Forsyth County. The bridge 
consisted of eight spans. On the day the plaintiff began working for 
the defendant, the defendant was building a scaffold on nine poles, 25 or 
30 feet long, resting on soft ground or made earth, a good distance from 
the river, at the fifth or sixth span beginning on the Forsyth side of 
the river. There were stringers on top of the poles and steel on top of 
that. The scaffold rested on four poles and on the scaffold were floor 
beams weighing 1,100 pounds each, about sixteen eye-beams weighing 
300 pounds each, a lot of flooring and planks 6 inches wide and 3 inches 
thick, some heavy green timber, a concrete mixer made of steel, cast 
iron, and tin, weighing about 3,000 pounds. They were also hauling 
rock on the scaffold with a little dump cart, and four or five men were 
on the bridge when it fell. The plaintiff, together with a colaborer, one 
Charley Sheets, who was killed in  the fall, were moving the concrete 
mixer at  the time the scaffold gave way. The false work sank into the 
earth, the poles went down far enough to break the span, throwing the 
plaintiff and others down on the frozen ground near the creek about 100 
feet or more from the edge of the river. The plaintiff's shoulder, as 
he fell, struck against some timber as he fell between two pine poles, one 
of the 300-pound beams fell upon him, striking his foot, and driving it 
into the frozen ground. Plaintiff remained in this condition until help 
arrived, and the timbers and beam were pulled off of him. Plaintiff's side 
was cut and a hole was cut in his head. Plaintiff was 35 years old and his 
regular occupation was that of a steel worker, for which he had been 
receiving from 56% to 62% cents per hour, but was working for the 
defendant company at the rate of $2.50 per day until he could secure 
work as a steel worker. As a result of the injuries sustained by the fall of 

the scaffolding the plaintiff lost time, has been laid off from work 
(395) a number of times, suffers from his injured leg, suffers pains in his 

head, and gets dizzy when he goes up high on buildings when en- 
gaged in steel work, and shortly after the injury he tried to pass a railroad 
examination, but could not pass the examination on account of his eyes, 
although he had passed such an examination prior to the injury. 

The defendant introduced evidence in rebuttal, and among other 
things a receipt acknowledging the payment of $7 in full of the plain- 
tiff's claim for damages. 

446 
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KR'IGHT v. BRIDGE Co. ' 

It also introduced evidence tending to prove that it was not negligent, 
and that the injuries of the plaintiff mere less serious than he con- 
tended; that he was not under the influence of whiskey when he exe- 
cuted the receipt or release; that he had then quit the employment of 
the defendant; that there was no fraud, and that it paid the doctor's 
bill of $10 for the plaintiff in addition to the $7 acknowledged to have 
been paid. 

The plaintiff, in  reply, offered evidence tending to prove that he was 
drinking at  the time the receipt l$as signed; that he had gone to the 
agents of the defendant for a settlement for his labor; that the money 
paid him mas for labor; and that he thought he was signing a payroll. 
H e  also relied on inadequacy of consideration as evidence of fraud. 

His  Honor charged the jury, among other things, as follows: "In 
passing upon that second issue, the court charges you that upon the ques- 
tion of whether or not the consideration set forth in  the paper-writing 
was an adequate consideration, the burden of that is on the defendant 
company to satisfy you by the greater weight of the evidence that the 
coilsideration was an adequate consideration." Defendant excepted. 

"If you find from this testimony, by the greater weight, that the 
plaintiff was injured, and if you find by the greater weight of the testi- 
mony that he was injured in the may and manner he says he mas injured, 
and find that he suffered greatly in the way and manner which he says he 
suffered; if you find that to be the fact, then you will ask yourselves the 
question, 'Was $7 in  payment of that injury an  adequate consideration, 
or was i t  inadequate consideration, or was it so gross that it would shock 
the sense of the ordinary man, shock his conscience, and make him say 
that really the defendant company paid nothing?' I f  i t  did so, the law 
says that's a fraud, and you may consider these matters in passing upon 
that question-that issue as to fraud." Defendant excepted. 

The jury returned the following verdict: 
1. Did the plaintiff execute the paper-writing as alleged by the defend- 

ant in its answer ? daswer : "Yes." 
2. I f  said paper-writing was executed and delivered as alleged (396) 

in the answer, was the same procured by fraud or undue influence 
of the defendant, as alleged by the plaintiff? Aiismer: "Yes." 

3. mTas there a valuable consideration paid by the defendant to the 
plaintiff in  consideration of the execution of the said paper-n~riting? 
dnsmer : "No." 

4. Was the plaintiff injured by the negligence of the defendant, as 
alleged in the complaint ? Answer : '(Yes." 

5.  What damage has plaintiff sustained? Answer: "$200." 
Judgment was entered upon the ~ e r d i c t  i11 favor of the plaintiff, and 

the defendant appealed. 
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Wallace & Walls and Holton & Holton for plaintif 
Xa(nly, Hendren $ IT70mb7e for defendant. 

ALLEN, J. The receipt introduced by the defendant, which is in legal 
effect a release not under seal, is a complete defense and bar to the ca'use 
of action of the plaintiff, if supported by a valuable consideration, and 
not procured by fraud and undue influence. 

The burden was, in the first instance, on the defendant to prove a 
valuable consideration (King 2;. R. R., 157 N. C., 5 2 ) ,  and this i t  did 
17-hen it proved the execution of the receipt by the plaintiff, acknowledg- 
ing the payment to him of $7 in full of his claim for damages, because, 
in the absence of fraud, undue influence, or oppression, parties capable 
of contracting have the same right to agree upon the consideration as 
upon any other term of the contract, and "the value of all things con- 
tracted for is measured by the appetites of the contractors." 6 R. C. L., 
678. 

When the defendant proved the execution of the receipt, with the 
acknowledgment of the payment of $7, it established its defense, nothing 
else appearing, and the burden was then on the plaintiff to attack the 
receipt or release by proving fraud; and if he relied on inadequacy of 
aonsideration, gross or otherwise, as a circunlstance on the issue of fraud, 
he assumed the burden of proving this circumstance. - 

I t  follows that it was error to charge the jury that the burden was on 
the defendant to prore that the consideration for the release was ade- 
quate, which he did twice. 

Much of the confusion in regard to consideration arises from failure " 
to note the distinction beheen the consideration which will support a 
contract, which only affects the parties, and a purchaser for value as 
against creditors and purchasers. 

The difference between the two is clearly stated by Rufin, C. J., in 
Pullenwider c. Roberts, 20 S. C., 278. He says : "The opinion of 

(397) his Honor as to the effect of inadequacy of price was, probably, 
drawn from the doctrine that an ag-i-eement cannot be set aside as 

between the parties merely for that cause. But the reason of that is 
that if one ~ ~ 1 1 ,  without imposition, distress, or undue advantage, make 
a bad bargain with his eyes, open, he must stand to it. His  agreement 
is sufficient, because his interests alone are affected by it. The cases of 
his creditors, however. or persons claiming under a previous convefance 
from him, admit a very different consideration. They fall within Lord 
Hardwick's fourth class of cases in Chesterfield v. Jansen-that of a 
fraud and imposition on third persons, not parties to the agreement. To 
the complaint of such third person it cannot be replied that he cannot 
call the consideration petty and inadequate, because he had assented to 
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it. As against creditors and prior donees, the price must be sufficient in  
itself to sustain the deed, without the aid of their acceptance; for no 
such acceptance exists. Then i t  is to be inquired, What price will put 
the statute in operation, or what inadequacy mill prerent its operation? 
We think that a fair and reasonable price, according to the common 
mode of dealing between buyers and sellers, mas meant by the Legis- 
lature; and that a t  all e ~ e n t s  no case is within the statute in which the 
purchaser cannot with a good conscience claim to hold the estate upon 
the ground and for the sake of the price paid, and not merely upon the 
score of the vendor's agreement." - 

I t  was also error to charge the jury that if the consideration was 
"so gross that it would shock the sense of the ordinary man, shock his 
aonscience, and make him say really the defendant paid nothing," the 
law would declare i t  a fraud. 

The controlling principle established by our authorities is that inade- 
quacy of consideration is a circumstance to be considered on the issue 
of fraud, and that if it is so gross that i t  would cause one to say that 
nothing was paid, it would be sufficient to be submitted to the jury with- 
out other evidence; but we ha\-e not said that a contract could be set 
aside as matter of law because of gross inadequacy. 

I n  Perry v. Ins. Co., 137 N.  C., 407, the following charge was ap- 
proved: '(If the award is so grossly and palpably inadequate, that is, 
so grossly and palpably small and out of proportion to the amount of 
actual damage as to shock the moral sense and conscience and to cause 
reasonable persons to say he got it for nothing, then the jury may con- 
sider this as evidence tending to show fraud and corruption or strong 
bias and partiality on the part  of the arbitrators"; and the Court said 
in  Leonard v. Power Co., 155 K. C., 16:  "The settled rule, which is 
applicable not only to awards but to other transactions, is that mere in- 
adequacy alone is not sufficient to set aside the axard, but if the inade- 
quacy be so gross and palpable as to shock the moral sense, it is 
sufficient eaidence to be submitted to the jury on the issue relating (398) 
to fraud and corruption or partiality and bias"; and in King v. 
R. R., 157 N. C., 65: "When due weight is given to these matters, and 
there is evidence that the consideration is inadequate, it is a circumstance 
which, in connection with other circumstances, may be submitted to the 
jury, and if grossly inadequate i t  alone is sufficient to carry the question 
of fraud or undue influence to the jury"; and these cases were approred 
in Causey v. R. R., 166 N. C., 5. 

The rule amounts to this: The onmer of tangible property or of a 
claim for damages may give it anyay or niay sell it for less than its value, 
and the contract is valid in the absence of fraud, undue influence, or 
oppression; but if the contract is attacked as fraudulent, the inadequacy 
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of consideration is evidence of fraud, and if gross, is alone sufficient to 
carry the case to the jury on the issue of fraud. 

This par t  of the charge is also objectionable as a n  expression of 
opinion that  the only consideration paid by the defendant mas $7 when 
the defendant offered eridence tending to prove tha t  i t  paid the doctor's 
bill of the plaintiff, amounting to $10, i n  addition to the $7. 

New trial. 

Cifecl: Forbes v. Harrison, 181 N.C. 464 (3d) ; Butler c. Fertilizer 
TI-orlis, 193 X.C. 639 ( 3 ~ )  ; Butler v. Berfilizer Works, 195 N.C. 413 
(3c) ; Hill v. Ins. Co., 200 K.C. 509 (3c). 

U X I O S  GUANO COXPAKP v. G. TT. HEARNE, J. T. GIBSON AXD WIFE, 
LAURA. 

(Filed 9 Korember, 1916.) 

Judgments-Excusable Neglect-Meritorious Defense. 
Where two parties hare signed a contract, jointly, for the purchase of 

fertilizer, upon the understancling and agreement that each of them would 
separately be charged with the part he receired, but that the joint con- 
tract was to enable the shipment to be made in a car-load lot, the pnr- 
chasers gave their separate notes. and upon demand of seller's attorney 
for payment and threat of suit, each for his own part said he would not 
resist judgment, and separate suits are brought, but thereafter consoli- 
dated with allegations affecting the personal integrity of the defendants, 
without the knowledge of either of them. and judgment is accordingly 
taken, the failure of the defendants to appear and answer is held to be 
excusable neglect, and a meritorious defense as to each having been 
shown, the judgment should be set aside. 

THIS is a motion to set aside a judgment, heard by Starbuck, J., i n  
the County Court of Forsyth County. Froni an  order setting aside 
the judgment, plaintiff appealed to the Superior Court. At  September 
Term, 1916, of said court, Long, J., reversed the order, and defendants 

appealed t o  Supreme Court. 
(399) The  following are the facts found by Judge Starbuck: 

1. On 38 May, 1915, the plaintiff instituted an action against 
the defendant G. TV. Hearnr,  returnable to the June  Term, serred 22 
May, 1915, he being the sole defendant named in said summons. 

2. On 22 May, 1915, said plaintiff instituted an  action against the 
defendants T .  J. Gibson and his wife, Nrs .  Laura M. Gibson, and the 
summons in  said action, returnable to the June  term, was personally 
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Guaso Co. v. HEARSE. 

served 24 May, 1915, T. J. Gibson and Laura 11. Gibson being the only 
defendants named in said summons. 

3. On 31 May, 1915, plaintiff filed the complaint in the record against 
all the defendants, said complaint being filed in the action brought 
against T. J. Gibson and Laura 11. Gibson. 

4. At the return term, beginning 14 June, 1915, the said action against 
G. W. Hearne was, on motion of the plaintiff, ordered consolidated with 
said action against T. J. Gibson and Xrs. Laura &I. Gibson. 

5. No ansv7er h a ~ i n g  been filed, judgment by default and inquiry was 
rendered at said June term, as appears of record. 

6. At the next term, being in the month of September, an issue mas 
submitted to the jury and answered, and final judgment mas rendered, 
all appearing of record. 

7. No appearance was ever entered by said defendants or by counsel 
for them, and the defendants had no knowledge or information as to 
the consolidation of the actions or as to the nature of the complaint or 
the judgments rendered, until the transcript of the final judgment was 
sent to Richmond County to be docketed, 30 November, 1915. 

8. Executions having been issued, the exemptions of said defendants 
were laid off 20 January, 1916. 

9. On 20 January, 1916, defendants caused notice of this motion to be 
served on the plaintiff's counsel. 

10. Four terms of the Forsyth County Court intervened between the 
September term, when final judgment was rendered, and the date of the 
service of this motion, the last term beginning 4 December. 

11. Part  of the fertilizer mentioned in the contract, which is made 
part of the complaint, xvas ordered by defendant Hearne, and the residue 
by defendant T. J. Gibson. The contract was executed by all the de- 
fendants, pursuant to representations made by plaintiff's selling agent 
to Hearne to the effect that he would be charged only with the fertilizers 
he ordered and would not be held responsible for that ordered by Gibson, 
but that the signing of one contract would be desirable, so that solid cars 
could be shipped, thereby getting lower freight rates, and pursuant to 
similar representations made by said agent to T. J. Gibson as to the effect 
of the signing of the contract by himself and wife. 

11%. The secretary of the plaintiff company approved said con- (400) 
tract, relying upon the financial responsibility of said Hearne, 
said Gibson being reputed insolrent, and a suit was then pending against 
him and his wife to set aside a conveyance in fraud of creditors. 

12. The defendant Hearne executed and sent to the plaintiff his 
separate notes, which, in the aggregate, were equal to that part of the 
fertilizer shipments covered by the contract, which i t  was understood 
between him and the agent that he was having consigned to himself, and 
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the defendant T. J. Gibson executed and sent to the plaintiff his separate 
notes, indorsed by his said wife, which in the aggregate were equal to the 
price of that part of the shipments which it was understood was to be 
consigned to T. J. Gibson. 

13. Subsequently, and before the institution of said actions, the de- 
fendant Hearne paid and took up one of his said notes, leaving the bal- 
ance due on his remaining notes of $324.48, with interest, and Gibson 
paid and took up one of his said notes, leaving the balance due on his , 

remaining notes of $440.25. 
14. Prior to the institution of the said actions. Mr. E. P. Yates. an 

attorney of the plaintiff, demanded of the defendant Hearne payment 
of his unpaid notes. Hearne stated he could not pay the notes at  that 
time. Said attorney thereupbn stated suit would be instituted against 
him to recorer judgment, and mas told by Hearne that he, Hearne, could 
not resist judgment, and that he would pay the judgment as soon as 
he could. 

15. The said attorney made similar denland on the defendant T. J. 
Gibson, and a like conversation took place between them. 

16. The defendants did not appear in said actions or resist judgment, 
for the reason that the defendant Hearne believed that i u d m e n t  would " - 
be rendered against hinz only for the amount of the unpaid notes exe- 
cuted by him, and the defendant Gibson and his wife believed that judg- 
ment would be recovered against them only for the amount of the unpaid 
notes executed by said defendant T. J. Gibson and indorsed by his wife. 

17. The defendant Hearne has a prima facie nleritorious defense to 
the action in  so far as it charges him with fraudulent misapplication or 
embezzlement, and seeks to hold him answerable for that part of the 
fertilizer consigned to Gibson. and the defendants T. J. Gibson and - 
wife, Laura M. Gibson, have a prima facie meritorious defense to the 
action in so far as it charges them with fraudulent misapplication or 
embezzlement, and seeks to hold then1 ans~erab le  for that part of the 
fertilizer consigned to the defendant Hearne. 

Louis 111. #wink, Gilmer Korner for pl~inti,Y. 
A. R. McPlzail for defendanfs. 

(401) BROWN, J. I t  mill be seen from the statement of facts that 
plaintiff instituted two separate and distinct actions, one against 

Hearne and the other against Gibson and wife, evidently based upon two 
distinct and unrelated causes of action, riz., the notes referred to in find- 
ings 12 and 13. From the conversation referred to in findings 14 and 15 
the defendants were undoubtedly led to beliere that the purpose of the 
two suits was to collect the individual notes of defendants, upon ~ ~ h i c h  
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they were not jointly liable, and that  separate and distinct judgments 
would be taken. That  was a reasonable inference to be drawn from 
the statements of the plaintiff's attorney, and the court finds that  de- 
fendants did not appear for that reason. 

Instead of taking distinct judgments upon the notes against each de- 
fendant, the two actions were consolidated 17-ithout their kiowledge and 
a complaint filed against the defendants jointly, setting up a very dif- 
ferent cause of action, and one affecting their personal integrity, upon 
which judgment was taken by default and the inquiry duly made a t  a 
subsequent term. 

F r o m  nhe findings of fact it  is manifest that  the defendants were 
naturally misled by plaintiff's attorney (whether intentionally or not 
i s  immaterial), and thereby prevented from employing counsel and 
entering appearance. I f  they were reasonably misled by such conduct, 
i n  consequence of which they failed to appear, then i t  is excusable 
neglect. .Morris v. Ins. Co., 131 X. C., at p. 215. 

T h e  judge of the county court has found that  defendants were excusa- 
ble i n  their neglect, and that  they have a meritorious defense, i n  which 
judgment we concur. 

The  judge of the Superior Court erred i n  rerersing order of the 
county court. 

Error.  

J. B. MILLER A K D  GEORGE MARPLASD v. J. S. MATEER AND 

A. L. PAPNE. 

(Filed 9 November, 1916.) 

1. Deeds and Conveyances-Fraud-Evidence-Trials. 
Evidence in this case is held sufficient to set aside a deed for fraud in 

its procurement which tends to show that the defendant induced the 
plaintiff to exchange lots in the city wherein he resided and conducted 
a small business for timbered lands situated 13 miles therefrom in the 
country, with which and the value of such lands he was ignorant, by the 
defendant's misrepresentations as to its value, upon which he relied, 
without looking a t  the land; that defendant was conversant mith the 
values of timbered lands, and mith that of the lands in question, and 
thereby procured the plaintiff's land a t  a grossly inadequate price. 

2. Same-Misrepresentations. 
Where there is evidence of false representations sufficient to set aside 

a deed for fraud in its procurement. among other things, that the defend- 
ant paid $19,000 for the land, it is competent to introduce in evidence 
the deed to the defendant, reciting a consideration of $3,000, and also 
the value of the adjoining lands, to contradict the defendant's representa- 
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tion thereof made to plaintiff, n-ho mas unfamiliar therewith, upon the 
question of fraud in inducing plaintiff to make the trade. 

3. Same-Recited Consideration. 
The coilsideration recited in a conveyance of land is not contractual or 

an estoppel between the parties, and may be shown in el-idence when 
relevant to the inquiry as  to x~hether the grantee in the deed made fraudu- 
lent representations thereof in inducing another to purchase the lands. 

4. Deeds and  Conveyances-l?r~'raa~d-iV1is~epresentations-Caveat Emptor. 
One who Gnowingly makes false and material representations in  pro- 

curing a deed to lands, and relied upon by the other party, and which 
induced him to make the transaction, cannot escape responsibility upon 
the ground that the other party was negligent in relying upon them, if 
in malring the representations he resorted to condnct which was reason- 
ably calculated to induce the other party to forego making the inquiry. 

6. Equity-Deeds and Conveyances-Fraud-Admissions-Credits-Pro- 
cedure. 

In a n  action by A. and E. to set aside a conreyance by A. to defendant 
for fraud, it  appears that the consideration for the deed was an exchange 
of town lots for country lands, in which the jury found fraud, and by 
admission A. v a s  the potential owner of B.'s lot, and this lot was a part 
of the consideration to A. in making the transaction, which, under the 
verdict of the jury, n-as set aside for f raud:  Held ,  i t  was not necessary 
to the adjustment of the equities in the case by the court that fraud be 
found in the procurenlent of B.'s deed, which was not attacked on that 
ground; and the jury having found that B. was not entitled to recover, 
and the value of B.'s lot and the price plaintiff had paid thereon being 
admitted. a .judgment for this difference in A ' s  favor mas proper, less 
certain credits due to defendant; which, upon proper notice in the Supe- 
rior Court, will be made a charge upon the defendant's land;  and there 
being no findings as  to the amount of defendant's credits allowed in the 
judgment, leare is given him to give notice in the Superior Court to have 
the true account ascertained upon evidence. 

(402)  CIVIL ACTION tried a t  ;\/lay Term, 1916, of F ~ R S Y ~ H ,  before 
Webb, J., upon these issues : 

1. Did the  defendants  or either of them, b y  false a n d  fraudulent  repre- 
sentations, procure the plaintiff J. R. Xi l le r  to  execute to  them the deed 

t o  the two lots i n  the ci ty  of Winston-Salem, described i n  the  
(403) first pa ragraph  of the complaint, as alleged i n  the  complaint?  

Answer : "Yes." 
2. A r e  the  defendants  i n  the wrongful  possession of the  lots described 

i n  t h e  first pa ragraph  of the  complaint?  Answer :  "Yes." 
3. W h a t  damage, if any, has  t h e  plaintiff J. R. Miller sustained by 

w a y  of rents  a n d  profits? Answer:  ''$114." 
4. A t  the t ime of the  execution of the deed b y  George Maryland to 

t h e  defendant  was i t  understood and  agreed by a n d  b e k e e n  them t h a t  
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the defendants ~voulcl pay to hini the further sum of $1,823.503 An- 
swer: TO." 

5. T h a t  amount, if anything, are the defendants indebted to the 
plaintif7 George Xaryland ? Ans\~:er : "Nothing." 

From the judgment rendered, the defendants appealed. 

B o l t o n  d? N o l f o ? ~ ,  David H.  Blair for p 1 ~ 1 i n f i f s .  
Jones  d? Clemenf, W ,  T .  T't'ilson, Lou i s  X. X ~ ~ l i n k ,  Gi lmer  K o r n e r  

for defendunls .  

BEOFIT, J. Two separate actions n7ere instituted against these de- 
fendants, one by plaintiff Niller and one by plaintiff Maryland. I t  
was admitted that both actions arose out of the same transaction, and 
by consent they ITere consolidated and tried together. 

The defendants tendered certain iesues and excepted to the refusal of 
the conrt to submit them to the jury. TTe think the material facts contro- 
verted in the pleading., are clearly precented in the issues submitted, 
and that the defendants had opportunity to present any material and 
competent evidence. R e d m o n d  v. ~Wz~l lencm,  113 N. C., 505. 

I t  is not alleged in Mil l~r ' s  complaint or in Maryland's that the exe- 
cution of the deed to the lot on Old TOR-n road by the latter to the defend- 
ants for an expressed consideration of $2,500 was obtained by fraud. 
Maryland sues to recover the alleged balance of the purchase price 
clainled by him, and that issue was submitted and found against Marg- 
land. 

As he obtained no judgment, and did not appeal, he is eliminated 
from the case. S t  the conclusion of the e~idence defendants moved to 
nonsuit. The motion Tvas properly overruled. The action by plaintiff 
Miller is brought to set aside a deed con~yeying tn-o lots in Winston- 
Salem on Sixth Street and described in his complaint, alleging that the 
exeoution of the deed Tas obtained by the false and fraudulent repre- 
sentations of the defendants. 

The evidence, taken in its most favorable light for plaintiff, tends to 
pro-ie that he owned the said lots and r a s  approached by defendant X a -  
teer (the partner of defendant Payne) to exchange the lots for 
timber land in Stokes County. Mateer told plaintiff that the land (404) 
cost them $43 per scre, a total of $19,350, and be had been offered 
$50 per acre for i t ;  that the land had over two million feet of mer- 
chantable pine timber on the 450 acres; that they had been offered 
$9,000 for the timber on the stump, but refused the offer, because i t  was 
not enough; that if he bought it, Mateer would put in a sawmill and cut 
the lumber, and Xateer assured Miller "the lumber there is worth more 
than the value of the land I priced it to you at," and that the adjoining 
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lands were selling at $50 per acre. Xateer had been in the sawmill busi- 
ness all his life; Niller lived in Vinston-Salem, about 30 miles from this 
land, was a barber, and ran a small livery business and worked in a 
tobacco factory, and knem~ nothing of timber or timber lands. He made 
practically no exan~ination of the tract, but relied on the representations 
of Mateer, who stated that his partner, Payne, mas worth $75,000 and 
that he mas worth half that amount. 

The evidence tends further to proTe that defendants paid only $3,000 
for the Stokes land; that the representation that adjoining land was 
worth $50 per acre vas  false; that there was not over 500,000 feet of 
timber in the land, instead of 2,000,000. According to the evidence of 
plaintiff, the net result of these transactions is that the defendants ac- 
quired the Sixth Street property of 3Iiller, worth from $8,000 to $12,000, 
with encunlbrances of $1,510.44, and George hiaryland's property on 
Old Town Street, for which they agreed to pay $2,600 and which Mateer 
now says he ~ a l u e s  at $1,600 to $1,800, for $550 cash and a debt of 
$221.50 due the Building and Loan Association; and in addition to all 
of this, they have the notes of Afiller for $6,934.18, secured by mortgage 
on the Stokes County land. 

I t  is useless to discuss the eridence further than to say that, talien 
in its most farorable light for plaintiff, as must be done upon a motion 
to nonsuit, it abundantly justified the court in overruling the motion. 

The jury seems to have giaen full faith and credit to plaintiff's evi- 
dence, which, if beliered to be true, establishes a clear case of fraud 
upon the part of the defendant Mateer, whereby he obtained the execu- 
tion of the deed from plaintiff Uiller to himself and his partner, Payne. 

We hare considered the ten assignments of error directed to the evi- 
dence, and find them to be ~vithout merit. I t  mas competent to introduce 
the deed of December, 1913, to defendants for the Stokes land, showing 
that the consideration was $3,000. The recital of the consideration for 
the purchase of land contained in a deed is not contractual or an estoppel 
as betreen the parties, but it is competent evidence as against all parties 
to the deed, for it is presumed that their deed recites the true considera- 
tion. The recital in this deed contradicts the defendant Mateer as to 

what price defendants paid for the land. 
(406) I t  mas competent to admit evidence tending to prove the value 

of the adjoining lands for the purpose of contradicting Mateer, 
~ h o ,  plaintiff testified, represented them to be n-orth $50 per acre. Such 
evidence tended to prove that lfateer made a false and fraudulent repre- 
sentation in respect to their value which was material in inducing plain- 
tiffs to make the trade. 

The following prayer for instruction was refused: "The doctrine of 
cuceut emptor applies in the sale of real estate as well as in the sale of 
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personalty; and if you find the representations  ere made as alleged 
in  the complaint, but that the means of knowledge of the true facts were 
at  hand, and equally available to both parties, and the subject-matter 
open to the inspection and subject to inrestigation of both parties alike, 
and there was no warranty of the facts as represented, the plaintiffs must 
show that they availed theniselves of the information existing at the 
time of the trade before he mill be heard to say that he has been deceil-ed 
by the misrepresentations of the defendants." 

There are cases in IT-hich the doctrine of c~ivea t  emptor has been ap- 
plied in the sale of land, but m-e find no precedent for applying it in a 
case like this. 

The daintiff lived in Winston-Salem and is a colored barber and 
liveryman. He  had no experience in the purchase of timber lands, and 
the defendants were experts at that business. The lands viere situated 
at  a considerable distance, in another county. The plaintiff had no 
arailable means of ascertaining the falsity of the representations, either 
as to purchase price, quantity of timber, or d u e  of the adjoining lands. 
The plaintiff evidently relied upon the representations of defendants 
and listened with credulity to the glowing eloquence of Xateer. I t  is 
true, plaintiff T ~ S  an  easy ~ict i rn ,  but he belongs to a class that un- 
fortunately are sometimes the ready prey of sharpers of the superior 
race. Let it be said to the credit of the jurors of that superior race that 
they seldom if ever fail to right such lmongs  hen proven. 

Cpon this point the case of Stewart  v. Real ty  Co. is I-ery apposite; 
159 PT. C., 230. I n  that case it is held: '(While in proper instances the 
doctrine of c a w a t  e m p f o r  applies to transactions in land, relief will be 
afforded when i t  is shown by the buyer of real estate in a town where he 
was unacquairted with such values that he reasonably relied upon a false 
representation of an expert therein, in a sale niadr by him, that  the owner 
had recently bought the property at $3,500, when in point of fact he had 
only paid $2,750 for it, and it is fairly to be inferred that the false repre- 
sentation was made with the intent to deceire the purchaser and induce 
him to believe he was making a good trade." 

I t  is n~ell settled that a person cannot escape responsibility for (406) 
false representations on the ground that the other party was neg- 
ligent in relying on them, if, in making the representations, he resorted 
to conduct which m-as reasonably calculated to induce the other party to 
forego making inquiry. 14 A. and E. Enc., 123; X a y  v. Loomis, 140 
N. C., 351; Walsh v. Nnll, 66 N. C., 233; Hi17 v. Brower, 76 N. C., 124. 

There are several assignments of error to the judgment as rendered 
by the Superior Court. The defendants except because the court "ad- 
judged that the plaintiff recover of the defendants the sum of $1,988.50, 
balance due on the purchase money for said plaintiff's interest in the 
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George Maryland lot, with interest thereon from 14 Illay, 1914; subject, 
however, to a credit of $270.44 as of this date, for taxes and interest ad- 
vanced." 

I t  is true that there has been no specific finding by the jury that the 
Maryland deed was obtained by the fraud of the defendants, but the 
plaintiff does not seek to recorer that lot on the Old Tovm road, and 
there is no necessity for such finding. There is eaidence tending to prove 
that the lot really belonged to Miller, subject to Xaryland'a interest of 
$550 and the building and loan mortgage of $221.50; that the lot was 
taken by defendants as part payment for the Stokes land at  a valuation 
of $2,600; that, deducting those amounts, plaintiff's interest amounted 
to $1,828.50. 

The jury found the issue against Maryland, and that he is not entitled 
to the $1,828.50. The testimony of defendants tends to prove that the 
lot is worth $1,600 to $1,800, while plaintiff values it higher. The de- 
fendant objects to the judgment because no finding has been made estab- 
lishing the fact that the Old Town or Maryland lot was taken by 
defendants in  part payment of the Stokes land at a valuation of $2,600. 
As this is admitted by the evidence of the defendants themselves, in ad- 
justing the equities of the case the judge had a right to assume it to be 
a fact. Mateer testified to it, and so did Payne. The latter gires all the 
figures specifically, as follows: "I brought the money, $550, down to 
pay Maryland, and left it with ;Mr. Johnson. The final settlement was 
made in Johnson's office, final closing up of the trade am1 final settlement 
and everything paid and final balance sheet made up by Mr. Johnson of 
the whole transaction. We took their Sixth Street property at $13,000 
and the Old Town road property at $2,600; that made a total of $16,600. 
We took two deeds of trust, aggregating $6,934.18, which made a total 
of $22,534.18. The Stokes County land m,s $20,250, and cash paid 
Maryland $550. The $550 went to Maryland in full of his interest in 
the transfer-transfer of his Old Town road property to us. We paid 

off judgment for $96.44 against J. R. Niller and assumed $221.50 
(407) on the Maryland property, and deed of trust on Sixth Street 

property of $1,414, and some record expense, $2.24; that totals 
$22,534.18 and balances the transaction. This statement I have giaen 
out, according to my understanding ~v i th  Niller, was the final settlement 
of this whole transaction, and figures I have given were final, complete, 
and satisfactory settlement of the n-hole transaction as affecting George 
Maryland's property and J. R. Niller's-both of them." 

The plaintiff offered in open court to pay to defendants the money 
they hare paid out on the Old To7m lot and take it back, but defendants 
refused. Without the finding of an issue of fraud in obtaining that deed, 
the court cannot compel defendants to make t h ~  conveyance, but it can 

458 
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charge them with the $1,828.50 that went to pay for the Stokes land. I t  
would be against good conscience, in riem of the admissions of defendants 
in  their evidence, to permit them to retain the property and pay only 
$771.50 for it. The court very properly rendered judgment against them 
for the difference between that sum and the agreed price, $2,600, less a 
certain credit. The court should have charged the sum upon the Stokes 
land. That can be done now by motion in the Superior Court, upon notice. 

The defendants further assign error that "the court, arbitrarily and 
without any evidence wliatsoever, fixed a credit for interest and taxes 
a t  $270.91 upon the said judgment of $1,828.50 in faTor of the defend- 
ants, and the defendants coiltended then, and contend now, that the 
interest, taxes, and other amounts expended by them upon the Sixth 
Street and Old Town road lots were largely in excess of the sum of 
$270.91 fixed by the court." 

The court does not seem to h a ~ e  made a specific finding of the facts 
as to this credit claimed by defendants upon the $1,828.50, and me are 
unable to find in the record any adn~issions of defendants fixing the 
credit for taxes and interest paid out on the Sixth Street and Old Town 
lots at the exact sum of $270.91, the credit allowed in the judgment. I f  
defendants contend there is error in  the sum, and that i t  amounts to 
more than $270.91, they have leave to give notice and apply to the 
Superior Court to take evidence as to the credit claimed by them for 
taxes and interest on said lots, and have the true sum ascertained and 
the said judgment for $1,828.50 credited the re~~i th .  

The judgment of the Superior Court is 
Affirmed. 

Cited: Sanders v.  Xayo, 186 N.C. 110 (4c) ; Grnce v. Strickland, 188 
N.C. 374 (4c) ; Furst v. ~Verritf, 190 N.C. 405 (4c) ; Randle v. Grady, 
224 N.C. 655 (3p). 

NARY LYONS v. T H E  GRAND LODGE O F  ISNIGHTS O F  PTTHIAS O F  
NORTH CAROLINA. 

(Filed 9 November, 1916.) 

1. Insurance, Life-Contracts-Prima Facie Case-Evidence-Burden of 
Proof. 

In an action upon an endownlent polic~ ill a fraternal society, a prima 
facie right of recorery is established upon proof of the death of the mem- 
ber, presentation of the policy by the beneficiary, and denial of liability 
for the nonpayment of dues or other like default by the company, the 
barden of proof beinq on it to establish such defenses, if relied on. 
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2. Insurance-Contracts-Interpretation. 
There  there is doubt and uncertainty as to the meaning of a contract 

of insnrance, it should be resolTed in favor of the insured when the lan- 
guage permits. 

3. Iiisnrance, Life-Fraternal Orders-Contracts-Col1stitution-B~-1a~~s. 

A stipulation in a policv of endownlent in a fraternal order requiring 
the member t o  be in good standing a t  the time of his death, and that 
"the records of the Grand Lodge shall sustain the same," must be con- 
strued in reference to  pro~isions in the charter and by-lam of the order. 
that the member can only be suspended for failure to pay his dues for 
six months, of which notice shall be given him; and an order or suspen- 
sion made in his absence  ill not hal-e the effect of suspending him from 
benefits when there is no evidence that he had failed to pay his dues for 
the stated period or that notice had been giren in accordance with the 
constitution and h ~ - - l a ~ ~ s .  Willi ie v. Sn t iona l  Cou?~ez l ,  151 N. C., 527, cited 
and distinguished. 

CIVIL ACTIOX tried before Long, J., at  September Term, 1916, of 
FORSYTH. 

Civil action tried in the county court of Forsyth County before his 
Honor, H. R. Starbuck, judge, and a jury, at February Term, 1916, of 
said court. 

The  action was to recorer on an endox~ment policy in the sum of $300 
issued by defendant order in case of F rank  Lyons, a member who died 
on 6 March, 1915. 

Plaintiff, his a-ido~i~,  having made demand and payment being refused, 
instituted present action, proved the death, demand for payment and 
refusal on part  of defendant. Liability was denied on the ground, 
chiefly, that  the decedent was not a member in good standing a t  the time 
of his death, as required by the terms of the policy. 

O n  issue of indebtedness, it was shown that  F rank  Lyons died on 
Saturday, 6 Xarch,  as stated, and was buried, a representative commit- 

tee of the Order, appointed for the purpose, taking par t  i n  the 
(409) funeral ceremonies. I t  was further shown that  decedent had 

complied with all rules of membership dues to 1 January ,  1915. 
There was evidence on the part  of the defendant tending to show 

that, after  t h e  first of J anua ry  to the time of his  death in March, 
decedent had not paid his monthly dues, and, further, that  on 5 January,  
1915, the local lodge had made an  order suspending him from member- 
ship on that  account. The  facts showed that  F rank  Lyons m s  not 
present when this order of suspension was entered, and no evidence was 
offered tending to s h o ~  that  he had received any notice of the purpose 
to  suspend nor of the action of the lodge i n  reference thereto, nor does 
it appear that F rank  Lyons received any notice of being i n  arrears. 
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The policy contained, anlong other things, the stipulation that it was 
payable on condition "that the brother knight shall be a member inegood 
standing in his subordinate lodge at  the time of his death and that the 
records of the Grand Lodge and subordinate lodge shall sustain the 
same." As relevant to this question, the constitution of the subordinate 
lodge contained provision, Article 1 0 :  "In the event of the death of a 
member, who at the time of his death mTas in arrears for his fines, dues, 
and assessments. the funeral benefits shall not be paid : Provided, this 
section shall not prohibit appropriation for the decent interment of such 
member if his own property or means are insufficient," etc. And Article 
10. section 6 : "A member who is in arrears for six months dues or their 
equivalent, and has been notified to pay the same, shall be suspended by 
the chancelIor commander in open lodge, and a record of such suspen- 
sion shall be entered on the n?inutes of the lodge. and the k e e ~ e r  of - 
records and seal is hereby required to notify the proper officer." 

There was evidence on part of plaintiff tending to show that decedent 
had attended lodge meetings in  January and February and had made 
payment on his dues in these months. 

The court charged the jury, in effect, that if they beliel-ed the evidence, 
plaintiff was entitled to recover. Verdict for plaintiff, and judgment. 
- Defendant, haring duly excepted, appealed to Superior court  of 
Forsyth County, and his Honor, Judge Long, being of opinion that 
record and case on appeal disclosed no error, affirmed the judgment of 
the county court, whereupon defendant again excepted and appealed. 

Gilbert T .  Stephenson for plaintiff. 
J.  C. Buzton, Raymond Pa~ker,  and Watson, & R0binso.n for de- 

f endant. 

HOKE, J., after stating the case: On proof of the death of the (410) 
member, presentation of the policy by the beneficiary and denial 
of any liability by the company, a prima fac ie  right of recovery is estab- 
lished, and defendant, claiming to be relieved by reason of nonpayment of 
dues or other like default, has the burden of proof in reference to such de- 
fenses. Hawis v. Junior Order, etc., 168 R. C., 357; Wilkie v. JTational 
Council, 147 K. C., 637;  Doggett v .  Golden Cross, 126 E. C., pp. 477-480. 

The decisions also very generally hold that in case of doubt and un- 
certainty as to the meaning of a contract of insurance i t  shall be resolved 
in favor of the insured. Jones v. Casualty GO., 140 N. C., 262 ; Kendrick 
v. Ins. Co., 124 K. C., 315;  Bank c. Ins. GO., 95 U. S., 265;  Trance on 
Insurance, p. 592. 

A proper application of these recognized principles to the facts in evi- 
dence is in full support of the charge of the trial judge, "that, on the 
eridence, if believed by the jury, the plaintiff had the right to recover." 
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I t  is insisted for defendant that no recoaery should be allowed because, 
at  the time of his death, Frank Lyons, the member, was in  arrears for 
monthly dues, and this vias in violation of the stipulatioll in the policy, 
"that the brother knight shall be a member in good standing at  the time 
of his death, and that the records of tlie g r a d  lodge and of the subordi- 
nate lodge shall sustain the same." But, in our opinion, this stipulation 
for "good standing" in reference to the nonpayment of dues, etc., must be 
interpreted and controlled by the constitutioli and by-laws of tlie com- 
pany, and a reference to these regulatiolis shows that a member can only 
be suspended when he has failed to pay his dues for six months and has 
been notified to pay the same, and, on examination of the facts in eui- 
dence. there mas no testimony offered as to any demand for these dues or 
of any notice of the action by the local lodge in reference thereto, and it 
furthermore affirmati~ely appears that at the time the order of expulcion 
was made the plaintiff vas  only in arrears for the space of five days, 
and, according to its onx constitution, the local and subordinate lodge 
lms without power or jurisdiction to make ally such order, and plaintiff's 
right of reco~ery should in no way be affected by it-a position that is in 
accord with right reason and is well supported by authority. S z c p r ~ m e  
Lodge v. Dalberg, 138 Ill., 509 ; Woman's  Cailzolic Order v. I ln ley ,  86 Ill. 
Ct. App., 330; W u l r o y  2.. Knighis of Honor ,  28 310. Appeals, p. 463. 

The case of W i l k i e  1,. S a t i o n a l  Council,  151 N. C., pp. 527-528, to 
which we were referred on the argument, is not to our minds in contra- 

vention of this vien-. I n  that case it was moved that the deceased 
(411) member had been in arrears for eight months and, on his right to 

recover, the policy contained stipulation that recovery was on 
condition that the member, a.t the time of his death, should be in good 
standing in the subordinate lodge and also a member in good standing 
of the financial benefit department, etc., etc., and the constitution and 
bv-laws of the order in reference to these stinulations was s h o ~ m  to be as 
follows: "A member of the council who is thirteen weeks or more in  
arrears for dues forfeits all his rights and privileges except that of 
being admitted to the council chamber during its sessions." And, fur- 
ther: "Any brother who is thirteen weeks or more in arrears shall not be 
entitled to any sick benefits, nor shall he, in case of death, be entitled to 
death benefits." 

I t  will thus be seen that in Wilkie's case the default was much more 
pronounced and the constitution much more exacting, or, rather, it is 
entirely different from the one before us. 

There is no error, and the judgment on the verdict is affirmed. 
No error. 

Ci ted:  Carden v. Sons  & Daughters  of Liberty ,  119 N.C. 40.1 (3c) ; 
A b f o n  I?. Odclfellou~s, 189 N.C. 206 ( l c )  ; XcCairl 1 ~ .  Ins. Co., 190 N.C. 
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552 (2 , ) ;  Loan Asso. v. Daviz, 192 K.C. 113  ( 2 c ) :  T y l e ~  v. Howell,  
192 N.C. 437 ( 3 c ) ;  Creech v. IV'ooclmen c f  the World, 211 X.C. 660 
(16) ; I17illiams v. Ins .  Co., 212 N.C. 517 ( I c )  ; Cato 7:. Hospital  Care 
Asso., 220 K.C. 484 ( I c ) .  

PEASLEE-GAULBERT COMPANY, Inc. T. R. L. DIXOS. 

(Filed 9 No~~ember, 1916.) 

1. Banks and Banking-Bills and Notes-Place of Payment-Deposits- 
Order to Paj--Pqment. 

Where the bank of depcsit of the maker of a note is the one sl~ecifiecl 
as  the place of its payment, and also the one to which the note is sent 
a t  maturity for collection. the maker's written order on the note to  the 
bank to pas  it  from his deposits is suficient; and where the bank accepts 
this order and retains the note ~ ~ : t h o n t  entry on its books for twelve days, 
then Its doors are  closed and a receiver appointed, the payee of the note 
is held resl~onsible for the acts of its agency for collection. and a plea of 
payment is good. I n  this case the maker's deposits were barely sufficient 
a t  the time, but more than suflicient on the day follom-ing and then con- 
tinuously so. 

2. Banks and Banking-Bills and Notes-Place of Payment-Order to Pay 
-Statutes. 

A note payable a t  the bank of the malter's deposit is, of itself, an order 
on the bank to pay the note a t  maturity for  the account of the maker. 
Revisal, sec. 2237. 

CIVIL ACTION tried before Cline, J., a t  December Term, 1915, of 
CASWELL. 

T h i s  i s  a n  action on a note, tried i n  the Superior  Court,  on ap-  (412) 
pea l  f r o m  a justice of the peace, on the follov-ing agreed facts, 
t h e  plea of the  defendant  being payment :  

1. T h a t  t h e  plaintiff is  a corporation located a n d  doing business i n  
t h e  S t a t e  of Kentucky. 

2. T h a t  t h e  defendant is  a citizen and  resident of the  county of 
Caswell, S t a t e  of N o r t h  Carolina. 

3. T h a t  on 1 5  September, 1914, t h e  defendant  signed and  delivered to 
t h e  plaintiff his  promissory note i n  words a n d  figures as  follows: 

15 September, 1914. 

S ix ty  days a f te r  da te  I promise t o  p a y  t o  t h e  order  of Peaslee- 
Gaulbert  Company,  Inc., $100, f o r  value received. Negotiable and pay- 
able  without  offset a t  the  B a n k  of Caswell, Milton, N. (3. We, the makers 
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and indorsers of this note, hereby w a i ~ ~ e  the benefit of our homestead 
exemptions as to this debt. (Signed) R. L. DIXOK. 

4. That the plaintiff deposited the note ~ a i t h  its bank in Louisville, 
Ky., for collection, which said bank for~aarded same directly t o  the 
Bank of Caswell for collection. 

5. That said note laas, on 16 November, 1914, presented to the de- 
fendant by Henry Hines, employee of and collector for the Bank of Cas- 
well. The defendant --rote across the face of the note, "Charge to my 
account," and thereunder signed his name, "R. L. Dixon," and returned 
the said note to the said Henry Hines. The said Henry Hines accepted 
the indorsement of the defendant and took the note to the Bank of Gas- 
well and delivered the same to the cashier, who receired the note and 
looked at the indorsement placed thereon by A h .  Dixon, and said it TTas 
all right. The defendant heard nothing further from the bank about the 
note, nor receiaed any information from the plaintiff or any other 
source that the Bank of Caswell did not make proper remittance to 
plaintiff, nor that said bank had not charged the same to defendant's 
account, until after the bank examiner took charge of said bank. 

6. That on said 16 November, 1914, the defendant had to his credit 
in the Bank of Caswell the sum of $98.98, and on the next day, 1 7  No- 
1-ember, 1914, he deposited the sum of $101, and later at  different times 
made two other deposits thereafter in said bank, and at all times from 
and after 1 6  November, up to the time the said Bank of Casmell was 
taken in charge by the State examiner, to wit, 28 Kovember, 1914, had 
more than sufficient funds in said bank to pay the said note. 

7. That the said Bank of Casmell closed its doors on 28 So~ember ,  
1914, the bank examiner taking charge thereof on the said 28 Norem- 

ber, 1914, and said bank mas placed in the hands of a receirer. 
(413) 8. That S. A. Hubbard, bank examiner, found this note in the 

Bank of Cam-ell on 28 No~~ember,  1914, and returned it to the 
plaintiff. 

9. That the said note Taas not charged to the defendant upon the books 
of the said bank, nor was there any entry on the bank books s h o ~ ~ i n g  
payment to the plaintiff. 

10. That the defendant, in filing his claini against the receirer of the 
Bank of Caswell as a creditor, by reason of his deposits in the bank, 
deducted from the amount of his said claini against the bank by reason 
of his deposits the sum of $100. the amount of note sued on hereill. 

Upon the foregoing facts his Honor charged the jury as follo~vs: 
"The issue in this ease ~aliicli we are nolT trying is, 'Is the defelldallt 

indebted to the plaintiff, and if so, in what amount?' 1 instruct you, 
under the whole evidence, if you believe it all, as a matter of law folloTT- 
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ing in  connection ~ ~ i t h  the eridence it 11-ould be your duty to ans-rer this 
issue. 'No; nothing.' " Plaintiff excepted. 

The jury h a ~ i n g  returned the verdict for the defendant, as set out in 
the record, his Honor entered judgment accordingly. Plaintiff excepted 
and appealed. 

-11. C. Winstead and Cnrzer d? l17instead for plaintiff. 
Icie ,  Trotter  d? J o h ~ ~ s t o n  ~ O T  defendclnt. 

ALLEY, J. H i s  Honor sustained the plea of paynient of the defend- 
ant, and the question for decision is n~hether this ruling is  correct on 
the agreed facts. 

The note mas parable a t  the Bank of Casm~ll ,  and this rms "equiua- 
lent to an order to the bank to pay the same for the account of the 
principal debtor thereon" (the defendant). Rer., sec. 2237. 

I n  addition to this, the Bank of Caswell was the agent of the plain- 
tiff for collection ( 3  R. C. L., 639; 7 C. J.. 597; Bank I ) .  Floyd, 142 
K. C., 187), and when the note mas presented to the defendant for pay- 
ment he wrote on i t  a direction to the bank to charge to his account, - 
which the cashier said was all right. 

The  note remained in  the bank for twelre c!ays, with this order in- 
dorsed thereon unrevoked. and while the aniount to the credit of the 
defendant m-hen the order v7as given was slightly less than the note, and 
the bank had no right without special authority to accept a part  pay- 
mellt ( 7  C. J., G15), the defendant on the next day after the order was 
giren deposited with the bank money amounting to more than the note, 
and thereafter kept more than that  amount to his credit. 

These facts, i n  our opinion, constitute a payment of the note. 
The question has been decided in  faror  of the defendant by the courts 

of New York, which, like our State, has adopted the uniform 
Negotiable Instrument Law, in  an  opinion supported by reason- (414) 
ing  satisfactory to us, from mhich we quote a t  some length. 

"The plaintiff knew v h e n  i t  sent the note to its agent that  if the 
makers 11-ere in funds i t  ~i7onld be paid by charging it to  their account. 
Thus  the subsequent transaction is to be 1-iewed as though it had oc- 
curred directly betv:een the plaintiff and the defendants, the lat ter  being 
depositors of the former. T'That ~ o u l d  constitute payment betr~een the 
immediate parties should equally constitute payment through an  agent 
for one intervened. The case in brief is this:  d bank. the holder 
of a note, or the agent of the holder to collect, has funds in its hands 
upon mhich the makers are entitled to draw; after the note is due it i s  
directed to charge the note against that  credit, and says i t  will do so. 
A11 that  is necessary to constitute payment is the intention to make the 
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application, ~ ~ h i c h  may be evidenced in a variety of ways, e. g., by book- 
keeping entries, by canceling the note and surrendering it to the makers, 
by the d r a ~ i n g  of a check by the makers and its acceptance in payment 
by the bank. I t  must be borne in mind that the plaintiff selected an 
agent to collect, knowing that in the usual course of business payment 
would be made by a mere transfer of credits. I f  the makers had actually 
gone to the bank and passed the necessary currency over its counter to 
pay the note, with a direction thus to apply it, that ~ ~ o u l d  plainly have 
constituted payment. (Snzith v. Essez County Bank, 22 Barb. (K. Y.), 
627.) I f  they had sent a check drawn on the bank to pay the note, the 
acceptance of it would have been p ~ r  se an appropriation of the funds of 
the drawer, or, to be accurate, of the funds subject to the drawer's order, 
to the payment of the note. Oddie v. Sntional City Bank, 45 N. Y., 
735; 6 Am. R., 160; Conzmercial Bank v. Cnion Bank, 11 N.  Y., 203; 
Pratt ?;. Foote, 9 N. Y., 463. The verbal order, with the statement of 
the president of the bank that it mould be acted upon, mas the equivalent 
in legal effect of a written order and its acceptance. I t  is to be noted 
that in the second of the cases just cited the bank to which payment was 
made was an agent to collect. That mere bookkeeping entries, or eT7en 
the cancellation and surrender of the paper, is but evidence of and does 
not constitute payment is established-by the cases holding that where 
paynlent is made by a draft or check which is not paid, the paper can be 
reclaimed and an action maintained upon it. See Burkhalter v. Erie 
Seeofid Xat .  Bank, 42 N .  Y., 538, and cases cited. The converse must 
be true, that payment may be made without that particular evidence of 
it. . . . I n  considering the cases on the question of payment, it i s  essential 
to keep in mind the precise relation of the parties. The agency of the 

Watkins bank is the vital fact in this case. I f  it in fact accepted 
(415) an appropriation of the maker's credit with it in payment of the 

note, that should constitute payment in view of the fact that the 
plaintiff in sending the note to it for collection must have expected that 
payment would be made in exactly that way. That risk at least is taken 
in appointing a bank, v-here a note is payable, agent to collect it. I t  is 
not important how the bank evidenced its acceptance of the maker's 
verbal order, or whether it did anything to remit the proceeds to its prin- 
cipal. . . . The act and the evidence of it must not be confused. The act 
in this case was the acceptance of the maker's verbal order to charge the 
note to their account. Making the bookkeeping entries ~ o u l d  merely 
have created evidence of that act. When that verbal order u-as accepted 
the maker's credit ~vas  irrerocably appropriated pro fanfo to the pay- - " 

m e ~ t  of the note precisely as though a 11-ritten order in the form of a 
check had been presented and accepted. . . . Thereafter it IT-as of no 
concern to the defendants rnh8.t bookkeeping entries were made by the 
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plaintiff's agent or whether i t  remitted the proceeds of the note." Bmzk 
v. Smith, 215 N. Y., 76;  7 C. J., 627; Slzafer v. Olson, 43 L. R. A. 
(N. S.), 762. 

3 s  was said in 3 R. C. L., 641, referring to the right of a collecting 
bank to receive a check on itself as a payment, the defendant should 
not have been required "to go through the idle ceremony of withdrawing 
the money from the bank and paying it back to the bank." 

The defense of the defendant in this action is stronger than in  the 
New York case because here the defendant gasTe a written order to 
charge t o  his acoount, and m~hile this order was held by the bank, he 
paid i n  money more than the amount of the note to the bank. 

KO error. 

Cited: Dry v. Reynolds, 205 S.C. 574 (c). 

LOWER CREEK DRAINAGE COM\.IRIISSIOKERS r. It. H. KIRBY. 

(Filed 9 November, 1916.) 

Courts-Justices of the Peace-Appeal-Separate Transcripts-Cases Con- 
solidated-Notice-Statutes. 

Where there are two separate and distinct actions brought by the same 
plaintiff against one defendant, in a justice's court, and judgment by de- 
fault is rendered in both of them, on notice of appeal aptly given, etc., 
it  is the dutg of the magistrate to send up ~TT-o transcripts, one in each 
case wherein he rendered judgment (Revisal, see. 1493) ; and where he, 
of his own motion, without notice, consolidates them and sends up the 
transcript accordingly, notice of appeal given by the defendant of the 
consolidated cases, without motion in the Superior Sourt to amend the 
return or to compel the magistrate to comply vith the statute, is not 
sufficient, and the case should be dismissed in the Superior Court. 

 PEAL from justice's court, heard a t  N a y  Term, 1916, of (416) 
CALDWELL, before Lane, J. 

I n  apt  time plaintiffs moved to dismiss the appeal because defendant 
failed to  give and serve proper notice of appeal, and because the pur- 
ported appeal i s  not properly docketed, no proper and sufficient tran- 
script of appeal having been certified by the justice of the peace. The 
court overruled plaintiffs' motion and plaintiffs excepted. There was 
rerdict and judgment for defendant, and plaintiffs appealed. 

S. J .  Ervin, Squ i res  $ W7zisnant for p l a i n t i f s .  
Self  & B a g b y  for  defenclanf. 
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BROWN, J. There were two judgments rendered by the  justice in  
faror  of plaintiff and against defendant, one for $63.75 and one for 
$68.22, i n  tm7o distinct actions. The defendant did not appear i n  person 
or by counsel i n  either case, but in apt  time caused a notice of appeal 
to be serred as follows: "Take notice tha t  the defendant i n  the a b o ~ ~ e  
entitled case appeals to the Superior Court from the judgment rendered 
therein by J. A. Bush, justice of the peace, 011 10 January,  1916, i n  
favor of the  lai in tiffs for the sun1 of $270 and cost of action. Said 
appeal is taken because the judgment is contrary to law and against 
the weight of the evidence in  the case." 

The  justice did not send up two transcripts of appeal as  required by 
the statute, one in each case in which he rendered judgment (Revisal, 
1493), but ~ ~ i t h o u t  the knodedge or consent of the plaintiff undertook 
to consolidate the two actions and sent u p  only one transcript of appeal, 
certifying that he had rendered judgment for $251.94. The Superior 
Court denied plaintiffs' motion to dismiss and directed the clerk to 
docket the case as two cases. No further notice of appeal mas given. 

The motion of plaintiffs should hare  been granted. I t  mas the jus- 
tice's duty to certify u p  to the Superior Court t n o  perfect transcripts 
of appeal, one in  each case. H e  had no power after rendering judg- 
ment, to consolidate two appeals and certify both in  one transcript. 
I t  was the justice's duty witlzia ten days after the service of notice of 
appeal on him to make return in each case to the Superior Court, and to 
file with the clerk the papers, proceedings, and judgment i n  each case, 
with the notice of appeal served on him in each case. Revisal, 1493. 

There mas no motion made, as f a r  as: the record show,  to amend the 
return or to  compel the justice to certify u p  a proper return in each 
case. The judge simply directed the clerk to docket the appeal as  if 
tv-o proper transcripts had been made. I n  this there TTas error. The 
motion to dismiss should have been allowed. 

Error.  

HAYWOOD ALSTON r. 0. C. HOLT ET AL. 

(Filed 9 November, 1916.) 

1. Actions-Forma Pauperis-Orders-Costs - Time Extended - Court's 
~iscretion-ibppeal and Emor. 

Where suit in f o m m  pauperis has been commenced, and thereafter, on 
defendant's motion, the plaintiff has been ordered by the court to secure 
the costs by mortgage on his realty, signed by himself and wife, within 
a certain time, and the plaintiff filed the mortgage signed only by him- 
self, and the defendant subsequently renewed his motion, whereupon the 
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court allowed further time to plaintiff, who did not comply, but tendered 
the fees for registration of his mortgage, and showed by affidavit that 
his wife refused to sign i t :  Held, the granting of further time to comply 
with the order was discretionary with the court, not reviemable on appeal, 
and the dismissal of the case was final. 

2. Appeal and E r r o r - C o u r t s - F i n d i n g s - P r e s u n ~ p t i o ~ o ~ m a  
Pauperis-Costs-Orders. 

It is presumed on appeal, in the absence of findings by the trial judge 
appearing of record, that he found facts sufficient to support his judgment 
dismissing a case for failure of the plaintiff to  comply with his order to 
secure the costs of prosecuting it. 

CIVIL ACTIOK to recoaer damages for personal injuries caused by de- 
fendant's negligence, heard by Cline, J., a t  March Terni, 1916, of 
GUILFORD. 

Plaintiff was allowed to sue in  forma pauperis upon proper applica- 
tion, and afterwards, upon it appearing that  he  o ~ m e d  real estate valued 
a t  from $350 to $600, i t  was ordered that  he give security, make de- 
posit, or  execute a mortgage, with his wife, on the property to secure the 
costs. H e  deposited with the clerk a mortgage executed by himself alone, 
and this remained on file for some time. Afterwards, i n  February, de- 
fendant moved that  he be required to comply with the order or tha t  the 
action be dismissed, and he was allowed by the judge until the hfarch 
Term, 1916, to comply with the order. H e  then tendered to the clerk 
$1.50 to pay probate and registration fees, which mas sufficient for that  
purpose. A t  March Term plaintiff filed an  affida~it  to the effect that  he 
was unable to make the required deposit or give the bond for costs, and 
tha t  his wife had refused to sign the mortgage. Therefore, the judge, 
without finding any facts, except to state that  plaintiff had failed to com- 
ply with the former order, dismissed the action, and then this appeal 
m-as taken. 

* 
John A. Earringer for plaintif. 
King d2 Kinzball for defendants. 

WALKER, J., after stating the case: I t  mould seen1 that the question 
i n  this case is settled by the decision in Dale v. PresneZZ, 119 
h'. C., 489, where i t  mas held that  the court may make it a condi- (418) 
tion precedent to the plaintiff continuing the prosecution of his 
action as  a pauper that he shall either give bond to secure the costs or 
make a deposit or execute a mortgage on his land, d h  joinder of his 
wife, for  tha t  purpose, the judge having a discretion in  the matter, and 
the court will not interfere ~ i t h  the exercise of that  discretion  here 
there is  no gross abuse of it. We cannot tell in the present state of the 
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record n~hether the judge has found as a fact that  plaintiff cannot give 
the bond or make the denosit to secure the costs. I f  he had found that. 
by reason of his poverty, he conld do neither, a serious question might 
be presented, as to ~vhether, if the plaintiff had, in  good faith, made 
effort to secure the joinder of his ~ ~ i f e  in the execution of the mortgage, 
he should not be entitled to go on with his suit upon giving a mortgage 
on his own interest in the land and paying the poba te  and registration 
fees. as this is all he could do. Whether. i n  that eaent. he mould be en- 
titled, as matter of l av ,  to continue the  rosec cut ion of the action, or 
whether it ~ ~ o ~ ~ l c l  still be a matter of discretion, we do not decide, as the 
question, in  that  form, is not before us. 

Defendants allege that this land is worth $600, and if so, i t  ~ ~ o u l d  
seen1 that a mortiage upon plaintiff's interest ~ o u l d  be a reasonably 
snfficient security for the costs. The judge at February Term continued 
the motion of the defendant to dismiss, so that  plaintiff mould have 
reasonable time to commlv with the order then made that he file with 

A " 
the clerk a mortgage on the land, executed by himself and wife, with 
proper probate and privy examination, together with the fees to pay 
for the registration of the mortgage. The plaintiff already, under the 
prior order, had been allowed sufficient time to file a bond or make a 
deposit of money to secure the costs, and this extension of time mas a 
mere favor of the court, which it could grant on the condition annexed, 
as me have seen, that plaintiff should g i ~ e  the mortgage. Plaintiff 
should ha\-e complied with the terms of this order, and not having done 
so. n7e cannot aid him in the matter. as. being a matter within the sound , , u 

discretion of the court, the judge's action is not reaiemable here. 
I f  the facts had been found and stated, i t  may be that m-e would see 

more clearly that plaintiff has been d e p r i ~ e d  of a legal right, as con- 
tended by h im;  but in  the absence of such a finding and statement, we 
must assume that  the judge found such facts as mould support the judg- 
ment, as \ve do not pre:ume error, but he who alleges it must show it. 
Qnrdiner e. X a y ,  ante ,  1 9 2 ;  X c L e o d  7%. Gooch,  1 6 2  N.  C., 122. 

The the r  plaintiff can bring another action upon complying ~v i th  the 
lam in regard to securing the costs, TTe are not called upon to decide 
a t  this time. 

No  error. 

Ciied: Pa t t e r son  v. I n m b e r  go., 175 N.C. 93 (2c). 
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(419) 
J. F. MOOSE ET ALS. T. BOARD OF COJPMISSIOSERS O F  ALEXANDER 

COUNTY ET ALS. 

(Filed 9 Korember, 1916. j 

1. Taxation-Constitutional Law-Counties-Special Tar-Poll Tax. 
Article V, section 1, of our Constitution. proriding an equation b e h e e n  

the pro pert^ and poll tau, and requiring that "the State and county capi- 
tation tax shall never exceed $2 on the head," is related to and should be 
construed mith sections 2 and 6 of the same article; and it  is He7d, that 
the limitation imposed is for a levy for the ordinary expenses of the State 
and county go~~ernnients, which, under section 2,  is to be applied, so fa r  as  
i t  relates to the poll, to the purpose of education and the support of the 
poor : and that  under section 6 taxes may be "levied by the conlmissioners 
of the several counties for county purposes in like manner ~ v i t h  the State 
taxes, and shall never exceed the double of the State tax. except for a 
special purpose, and with the special approval of the General Assembly." 

2. Same-Statutes-Equation-Bond Issues. 
The limitation as  to the levy on poll tax prescribed by Article V, sec- 

tions 1 and 2,  of our Constitution does not apply to the levy of a special 
tax by a county for road purposes, authorized by the Legislature under 
section 6 thereof, submitted to the vote of the electors of the county and 
duly approred by them; and where the statute authorizes a n  issue of 
bonds for such purpose upon the property and polls, proriding that the 
equation between the property and poll tax be observed, and a t  the time 
the taxes of the county hare reached the limitation imposed by Article 
TT. sections 1 and 2,  bonds issued in accordance mith the prorisions of the 
statute are  not void on the ground that the statute authorizing them is 
unconstitutional for that the poll tax in the county would exceed $2, and 
the equation prescribed would make i t  impossible to separate the property 
special tax from the special tax on the poll. 

3. Taxation-Counties-Special Tax-Statutes-Legislative Powers-Con- 
stitutional Law. 

The constitutional power conferred on the Legislature to authorize 
counties to levy a special tax upon the property and poll for special county 
purposes is essential to the existence of the State, and in the exercise of 
this power the Legislature is supreme. The doctrine of stare drcisis 
discussed. 

4. Taxation-Counties-Special Tax-Polls-Elector-Disqualification. 
Where the Legislature, in the exercise of its power (Art. V, see. 6 )  

confers on a county the authority to levy an additional tax in excess of 
the poll tax of $2 (sees. 1 and 2 ) ,  a failure to pay this additional tax on 
poll does not disqualify the person failing to pay i t  to ro te :  for this only 
applies to the failure to pay the poll tax levied directly under the limita 
tion of Article V, sew. 1 and 2.  

5. Taxation-Counties-Roads-Necessaries. 
A levy of taxes authorized by statute for road purposes of the county 

is for a necessary expense. 
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6. Taxation-Statutes-Bond Issues-Par-Resales. 
Where a statute authorizes a county to issue special tax bonds at their 

face value, to bear 3 per cent interest, and time certificates of deposit 
for a short period of time bearing only 2 per cent are partly taken in 
exchange, the difference in the interest rate reduces the purchase price 
of the bonds to below par, and the transaction is void, requiring a resale 
in accordance with the terms of the statute. 

BROWN, J., concurring ; CLARK, C. J., dissenting : WALKER, J., dissenting. 

(420) MOTION made before Harding, J., 14 January, 1916, to con- 
tinue a restraining order to the hearing; from ALEXANDER. 

This is an action brought by J. F. Moose and others, residents and 
taxpayers of Alexander County, against the board of commissioners of 
said county, to perpetually restrain said board. 

1. From issuing and selling $150,000 of road bonds to Sidney Spitzer 
& Co., pursuant to the terms of a certain contract. 

2. To perpetually restrain said board from levying a special tax upon 
the taxable property and polls in said county, which, when added to the 
general tax levy for necessary State and county purposes, would exceed 
66% cents on the hundred dollars valuation of property, and $2 on each 
taxable poll. 

3. That said board be perpetually restrained from appropriating any 
funds raised by general taxation for necessary county purposes to the 
payment of the principal or interest of said bonds, if issued. 

4. That said board be perpetually restrained from performing the 
contract with Sidney Spitzer & Co., by which the board undertook to 
pledge the revenues of said county, derived from general taxation, to 
the payment of the principal and interest of said bonds. 

5. That said board be perpetually restrained from contracting with 
Spitzer & Go., to bind future boards of commissioners of said county to 
continue to levy special taxes upon the property and the polls in said 
county, in excess of that authorized by the bond act above referred to, 
construed in connection with Article V of the Constitution. 

The General dssenibly of 1915 passed a good roads act for Alexander 
County (ch. 27, Pub. Local Laws), by the terms of which the commis- 
sioners of the county, under the restrictions and limitations contained 
in said act, were authorized to issue and sell $150,000 of road bonds of 
the county. These restrictions are as follows: 

Section 1 of the act prouides: "That none of the bonds authorized 
by this act shall be disposed of, either by sale, exchange, hypothecation, 
or otherwise, for a less price than their face value." 

Section 17 of the act provides, among other things: "The board of 
commissioners of the county shall offer for sale, at such time or 

(421) times, such number of said bonds as may be determined by the 
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good roads conimission . . . and the procecds o f  flze sale of said 
bonds shall be deliyered to the treasurer of the county." 

Section 11 of the act creates the good roads commission of the county, 
declares i t  shall be composed of the board of commissioners and the 
board of education of the county, which, when organized, shall take the 
oath of office, etc. Other sections of the act places the supervision and 
control of the construction and repair of roads entii'elp in the hands of 
this commission. 

Section 1 of the act also provides that:  "The said board of commis- 
sioners may divide the said issue (of bonds) into three series." 

Section 4 of the act provides: "In order to pay the interest of said 
bonds, create a sinking fund for taking up said bonds at  maturity . . . 
the board of con~missioners of Alexander County . . . shall annuallg 
compute the levy, at  the time of levying other county taxes. a sufficient 
special tax on all polls, all real estate and personal property . . . always 
observing the constitutional equation bet~~eeiz the taxes on the property 
and the taxes on the poll: Provided, there shall not be at  any time l e ~ ~ i e d  
in the county of Alexander for the purposes of road improvenient . . . 
a tax greater than 33% cents on the hundred dollars raluation of prop- 
erty and $1 on each poll." 

The act also ~roa ides  that said bonds shall not be issued until author- 
ized by a majority vote of the qualified voters of the county at an elec- 
tion to be called and held for that purpose. 

A t  an election called and held for the purpose aforesaid, a majority 
of the qualified 1-oters of the county voted in faror of the bond issue. 
Thereafter, the board of commissioners, on 6 April, 1915, adrertised 
for the sale of said bonds in three series of $50,000 per series. 

No satisfactory bids having been offered for such bonds, the said 
board thereafter, without advertisement, on 1 November, 1915, entered 
into a contract with Sidney Spitzer & Co., by the terms of which they 
undertook to sell said bonds in seven series, and to accept in payment 
thereof $5,000 in cash and serenteen certificates of deposit of the dmeri- 
can Kational Bank of Wilmington, N. C., due from three to nineteen 
months thereafter, and bearing 2 per cent interest. 

This contract provided that it "is based upon the legality of the issu- 
ing of said bonds and the right to levy a tax under the act upon n-hich 
they are issued . . . and that the terms of this sale be in accordance 
with the provisions of said act." 

His  fa or dissolved the restraining order theretofore issued, and 
the plaintiffs appealed. 

A. C. Payne and Cansler Le. Cansler for ~ la i f i t i f s .  
L. P. Klutz, W .  D. Turner, and Tillett & Guthrie for defendant. 
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(422) ALLEN, J. The tax on the poll and on property of the value 
of $300 is now $2 in the county of Alexander for ordinary Stale 

and county purposes, and the General Assembly has by statute author- 
ized the county to issue bonds in the sum of $150,000 for the purpose of 
constructing and maintaining roads, with provision in  the statute for 
the levy of a poll and property tax in excess of $2, to he used in paying 
the principal and interest of the bonds. 

I s  this statute constitutional? 
The question is presented in the most favorable aspect for sustaining 

the constitutionality of the statute, as the bonds are to be issued for 
constructing roads, mhich is a necessary expense (Hargrave e. Comrs., 
168 N. C., 626) ; the statute has the approval of the General Assembly, 
and it has been ratified by popular vote; and if under these conditions 
this statute cannot be upheld, no tax levy by the county exceeding $2 
on the poll and property can be valid for any purpose. 

The question is all important and vital, involving as i t  does the set- 
ting aside of an act of the General Assembly, and saying t o  the people 
that they hare not the pomer under the Constitution to impose a tax 
upon themselves even for a necessary expense. 

I t  nlay also ha\-e an important effect upon the credit of the State. and 
mag prevent future development in the counties, because according to 
the report of the Tax Commission for the year 1914, there were then 
fifty-eight counties in mhich the poll tax exceeded $2, and ninety-seven 
in mhich the property tax exceeded that amount, and the total indebted- 
ness of these counties, not including the indebtedness of special districts 
in the counties. vas  $10,196,363.26. 

Bonds cannot be issued and sold unless supported by valid tax levies, 
and if the statute now before us is unconstitutional. not only are the 
taxes invalid mhich are now being collected in these counties to pay the 
principal and interest of the indebtedness, but the people of the counties 
have no power to impose on themselves additional taxes if their roads 
and bridges are swept away by floods or their courthouses, jails, and 
county homes are destroyed by fire. 

I f ,  however, these conditions arise from a proper and legitimate con- 
struction of the Constitution, we must abide the result. As was well said 
by Associate Justice Walker in the concurring opinion in Collie c. 
Comrs., 145 X. C., 179, "When the people have clearly ordained what 
shall be done, we, as judges, have nothing to do but to obey and to exe- 
cute their will. TVhether the particular provisions in question are wise 
or unwise is not for us to determine." 

The section of the Constitution directly invol~ed is the first section of 
Article V, which reads as follonrs: "The General Assembly shall 

(423) levy a capitation tax on every male inhabitant of the State over 
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21  and under 50 pears of age which shall be equal on each to the tax on 
property valued at  $300 in cash. The commissioners of the several 
counties may exempt from capitation tax in special cases, on account of 
porerty and infirmity, and the State and county capitation tax combined 
shall never exceed $2 on the head." 

Related to this section, and bearing on its construction, are sections 
2 and 6 of the same article, which are in the fo l lo~~ing  language: 

Section 2. "The proceeds of the State and county capitation tax shall 
be applied to the purposes of education and the support of the poor, but 
in no one year shall more than 25 per cent thereof be appropriated to 
the latter purpose." 

Section 6. "The taxes levied by the comn~iesiorers of the sereral coun- 
ties for county purposes shall be levied in like manner with the State 
taxes, and shall nerer exceed the double of the State tax, except for a 
special purpose. and with the special approral of the General Assembly." 

Three contentions are made as to the construction of the first section 
of Article V. 

1. That the linlitation of $2 on the poll and $2 on property of the 
value of $300 applies to all taxes for all purposes, and that this amount 
cannot be exceeded on the poll or on property, although the tax may be 
levied for a special purpose and with the special approval of the Gen- 
eral Assembly. 

2. That the limitation on the poll is absolute and can never be exceeded 
for any purpose, but that the limitation upon property may be exceeded 
for a special purpose with the special approral of the General Assembly. 

3. That the limitation on the poll and on the property applies only to 
taxes lei-ied for the ordinary expenses of the State and county govern- 
ments, and that the limitation on the poll and on property may be ex- 
ceeded for a special purpose with the approral of the General Assembly. 

I f  either of these constructions, except the last, is adopted, the statute 
is inralid in its entirety, because, after directing a levy on the poll and 
property tax, it links the two together and makes it impossible to sepa- 
rate them, by providing, "always observing the constitutional equation 
between the taxes on the property and the taxes on the poll." 

I n  arriving at a correct conclusion, the subject being dealt with in the 
Constitution (taxation) and the nature and purpose of the Constitution 
itself may be considered. 

"The power to tax is an attribute of sorereignty so vital and so neces- 
sary to the existence of a State that it cannot be held to have been 
forbidden as to any particular subject except where the policy (424) 
obviously commends itself to our sense of justice or is most clearly 
expressed." Pullen c. Comrs., 66 N. C., 363. 
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"The power of taxing the people and their property is essential to the 
T-ery existence of gorernment, and may  be legitimately exercised on the 
objects to which it is applicable, to the utmost extent to which the Gov- 
ernment may choose to carry it. The  only security against the ahwe of 
this pomer is found in  the structure of the government itself. I n  impos- 
ing a tax the Legislature acts upon its constituents. This is i n  general a 
sufficient security against erroneous and oppress i~e  taxation. The people 
of a State, therefore, gire to their Government a right of taxing theni- 
selves and their property; and as the exigencies of government cannot be 
limited, they prescribe no limits to the exercise of this right, resting con- 
fidently on the interest of the legislator, and on the inf lue~ce  of the 
constituents over their representatives, to guard them against its abuse." 
XcCt~ l l ock  v. Naryland, 4th MTheat., 316. 

Of course, this principle is  subject to the qualification that the pon-er to 
t ax  cannot be exercised when prohibited in the Constitution ; but it serves 
the purpose of showing that the power, which belongs to the legislative 
branch. is essential to the existence of the State, and that  in its exercise 
the Legislature is supreme, except as the Constitution limits its power. 

We find this scheme of taxation in a constitution, and while we would 
not subscribe to the doctrine of Napoleon that  "constitutions ought to be 
short and obscure." a constitution nernzanent i n  its nature, deals with 
the future, and as its framers cannot foresee and anticipate conditions 
tha t  may  arise in the gro~vth and development of the State, it  deals 
largely in  general principles and not i n  details. 

"A constitution. unlike a statute. is intended not merely to meet exist- 
ing  conditions, but to govern the fkture. I t  has been sa:d that  the term 
'constitution' implies a11 instrument of a permanent nature. Since i t  is 
recognized that  its framers could not anticipate conditions which might 
arise thereafter i n  the progress of the Nation, and could not establish 
all the law which from time to time might be necessary to conform to - 
the changing conditions of a conimunity, as a rule a constitution does not 
deal in details, but enunciates the general principles and general direc- 
tions which are intended to apply to all nexT facts that  may come into 
being, and which may be brought ~ ~ i t h i n  these general principles or 
directions. It has been said that  it vould h a ~ e  been an unwise attempt 
to  proaide, by immutable rules, for  exigencies which, if foreseen at all, 
must ha-ve been seen dimly, and xvhich can be best provided for as they 

occur, and that it would hal-e deprived the Legislature of the - 
(425) capacity of a ra i l  itself of experience, to exercise its reason, and 

to accommodate its leqislation to circumstances." 6 R. C. L., 16. - 
"A constitution is framed for ages to come. and is  designed to ap- 

proach imnlortality as nearly as human institutions can approach it." 
Cokcns 2 % .  Virginia, 6 Wheat., 264. 
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Story ,  J., speaking of the Constitution of the United States in Xnr t in  
?I. Hunter, 1 Wheat., 301, uses language which is applicable to all con- 
stitutions. H e  says: "The constitution unavoidably deals in general 
language. I t  did not suit the purpose of the people, in framing this 
great charter of our liberties, to p r o d e  for minute specifications of its 
powers, or to declare the means by which those powers should be carried 
into execution. I t  IT-as foreseen that this would be a perilous and diffi- 
cult, if not an impracticable, task. The instrument mas not intended to 
proride merely for the exigencies of a few years, but was to endure 
through a long lapse of ages, the events of which vere locked up in the 
inscrutable purposes of Providence. I t  could not be foreseen what new 
changes and modifications of power might be indispensable to effectuate 
the general objects of the charter; and restrictions and specifications 
which, at the present, might seem salutary, might, in the end, prove the 
overthrow of the system itself. Hence its powers are expressed in gen- 
eral terms, leaving to the Legislature, from time to time, to adopt its 
own means to effectuate legitimate objects, and to mold and model the 
exercise of its powers as its own wisdom and the public interests should 
require." 

I f ,  therefore, the scheme of taxation, necessary to the existence of the 
State, is provided for in the Constitution, if the Constitution is perma- 
nent in its nature and deals with the future, if its purpose is to deal in 
general principles and not in details, is it not the natural and reason- 
able conclusion that the framers of the Constitution mere only intending 
to place limitations on the exercise of the power of taxation as to those 
expenses of government which they could reasonably foresee and antici- 
pate-the ordinary expenses-and not as to extraordinary expenses for 
special purposes arising from time to time and far  beyond human vision 
and foresight ? 

They might form a reasonable estimate of the ordinary expenses of 
the Government for the future and be willing to fix a maximum of taxa- 
tion for that pcrpose, but they would have keen rash indeed to have lim- 
ited the power of their posterity to deal with exigencies and emergencies, 
which arise in the life of a State, which they could not conceive or 
imagine. 

This, as it seems to us, has been the construction placed on this section 
of the Constitution-that it applies only to the ordinary expenses 
of government and not to those for a special purpose-by the (426) 
Legislative, Executive, and Judicial Departments, and by the 
people. 

By the Legislatire in enacting hundreds of statutes authorizing the 
levy of taxes for general purposes on polls and property in excess of the 
limitation; by the Executive in collecting and expending these taxes; 

477 
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by the Judicial in declaring this to be the true meaning of the section; 
and by the people in voting for the taxes in  many instances and paying 
them. 

Let us now turn to the language of the Constitution and to the decided 
cases and see how far  the statement is sustained that the construction of 
the Constitution has been definitely settled by judicial decision. 

I n  sections 1 and 2 the poll tax is referred to as "the State and county 
capitation tax," and this language must receive the same construction in  
both sections. I n  section 1 i t  is declared that the poll tax "shall be equal 
on each to the tax on property valued a t  $300" and that "the State and 
county capitation tax shall never exceed $2 on the head," and in section 
2, that ('The proceeds of the State and county capitation tax shall be 
applied to the purposes of education and the support of the poor." The 
words "shall be applied" in section 2, "shall be equal" and "shall nerer 
exceed,'' in section I, are equally imperative, and if the poll tax cannot 
exceed $2 for a special purpose under section 1, neither can any part of 
it be applied to a special purpose, under section 2, nor can it be greater 
or less than the property tax. 

The first section establishes the eauation of taxation to be maintained 
between property and poll, and if the section applies to all taxes it must 
be maintained in  all cases and cannot be disregarded when taxes are 
levied for a special purpose; and it also declares for the principles of a 
limitation of taxation on property and the poll in the first part of the 
section and fixes the amount of the limitation on both in the concluding - 
sentence; and if this limitation applies to all taxes it cannot be exceeded 
for a special purpose. 

The authorities show that the limitation applies to property and poll. 
"It is too plain to admit of argument that the intent of this section 

TT-as to establish an invariable proportion betv-een the poll tax and the 
property tax, and that as the former is limited to $2 on the poll, so is 
the latter to $2 on the $300 raluation of property." This was said by 
Rodman,  J., a member of the Convention which framed the Constitution, 
in R. R. v. Holdem, 63 N. C., 427. 

This section commands two things: 
"1. That the poll tax shall always be equal to that on $300 valuation of 

property. This has been called the equation of taxation. 
(427) ((2. That the State and county poll tax shall not exceed $2. This 

fixes the limit of taxation on polls, and consequently on property. 
"These two directions are equally definite and positive; they are in  no 

wise inconsistent with each other; it is impossible that one has any more 
favor or sanctity than the other merely because it comes earlier or later 
in the s~ntence; they must be equally binding on the Legislature." 
R o d m a n ,  J., in Winslow c. ll'eiih, 66 N. C., 432. 
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"It is well settled that, for the ordinary expenses of government, both 
State and county, the first section of Article V of the Constitution places 
the limit of taxation and preserves the equation 'between the capitation 
and the property tax-the capitation tax never to exceed $2, and the tax 
upon property valued at $300 to be confined within the same limit." 
Board of Education v. Comrs., 111 N. C., 580. 

I t  has not only been held that the limitation is on property and poll, 
but also that property is the standard for ascertaining the amount of 
the poll tax. Kitchin v. Wood, 154 N .  C., 565. 

I f ,  therefore, these sections refer to taxes levied for all purposes, i t  
follows that the equation of taxation and the limitation upon property 
and the poll must always be maintained, and that the poll tax can never 
be applied to purposes other than education and the support of the poor; 
and that if the sections only deal with taxation for the ordinary expenses 
of the State and county, and not to those for special purposes, there is no 
limitation upon this power of the General dssembiy in authorizing the 
levy of taxes on property and the poll for special purposes, except that of 
submitting the question to a vote of the people if not for necessary ex- 
penses. 

The authorities sustain the latter view by stating clearly and definitely 
that section 1 applies only to taxation for ordinary expenses, by sus- 
taining levies for special purposes which did not maiiitain the equation 
and exceeded the limitation, and by declaring legal the application of 
the poll tax to special purposes. 

I n  Jones v. Cornrs., 107 N. C., 248, Merrimon, C. J., after discussing 
several sections of the Constitution says: "We are therefore of opinion 
that the equation and limitation of taxation established by the Consti- 
tution (Art. V, see. 1) applies only to taxes levied for the ordinary 
purposes of the State and counties"; and this language is quoted and 
approved by Hoke, J., in Perry v. Conzm., 148 N .  C., 524. 

I n  Wingate v. Parker, 136 S. C., 370, Clark, C. J., says, after citing 
section 1 of Article V:  "It is dear  that this section applies soIely to State 
and county taxation," and he then quotes with approval from Jones v. 
Comrs., supra, as follo~vs : "But it is settled by many decisions of this 
Court that it (Art. TT, SAC. 1 )  does not establish an exclusive sys- 
tem or scheme of taxation applicable and to be observed in all (428) 
cases and for all purposes; that, on the contrary, it applies only 
to the revenue and taxation necessary for the ordinary purposes of the 
State and the several counties thereof." 

I n  Collie v. Comrs., 145 N.  C., 182, Walker,  ,J., in his concurring 
opinion: "The general limit of taxation is fixed, of course, at 66y3 cents 
on the $100 in value of property, as I have already indicated, by the 
provision in regard to the equation, and the maximum of the poll tax, 
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which is $2 on the $300 of property at  its true value in cash. Const., 
Art. V, see. 1. All the above provisions were evidently intended to apply 
to taxes laid for general State and county purposes." 

The decisions are equally clear and definite in establishing the prin- 
ciple that the equation and limitation of taxation apply only to taxes 
levied for ordinary expenses, and have no application to taxes levied for 
a special purpose, and that poll taxes levied for special purposes may be 
applied to that purpose and not to education and support of the poor. 

The case of R. R. v. Cowrs., 148 N.  C., 280, and R. R. c. Comrs., 
148 K. C., 248, decide unequivocally that the equation need not be ob- 
served when the tax is for a special purpose; and Board of Educat ion 
v. Comrs., 137 N. C., 310, and Crocker v. ~ l l o o r e ,  140 N. C., 432, are 
equally positive in holding that a part of the poll tax may be applied 
to special purposes and not to education and the support of the poor. 

I n  the last case Clark,  C. J., answering a constitutional objection to 
the statute then being considered, says: "In that the act applies a part 
of the county capitation tax to the use of the public roads in violation of 
the Constitution, Art. V, see. 2, which appropriates the State and county 
poll tax 'to the purposes of education and the support of the poor.' But 
that provision applies to the levy of taxation for general, not special pur- 
poses. Board of Educa t ion  v. Comrs., 137 N.  C., 310." 

The leading case on the power to exceed the limitation on property and 
the  poll for special purposes is H ~ r r i n g  v. Dixon,  122 K. C., 422, in which 
the present Chief Jz~s t i ce  not only gives a valuable analysis of section 1 of 
Article V of the Constitution, but he also anmers specifically the objec- 
tion that the tax on the property and the poll cannot exceed $2, as follows : 

"2. The plaintiff, however, further contends that the levy is unconsti- 
tutional because when this special levy is added to the levy by the State 
and the ordinary county levy, the total exceeds $2 on the poll and 66y3 
cents on the $100 value of property. This tax, however, is authorized by 
the Constitution, Art. V, see. 6, since it has the special approval of the 

General Assembly and is for a special purpose, that of raising 
(429) funds by which the county can put the roads and bridges in better 

condition than could be done within the constitutional limitation 
upon taxation. Brodnax  v. Groom, 64 IT. C.. 244; W i l l i a m s  v. Comrs., 
119 S. C., 520; E v a n s  v. Comrs., 89 N.  C., 154; Ralcombe v. Comrs., 
89 N.  C., 346. Article V, section 6, confers upon the Legislature power 
to authorize a county by special act and for a special purpose 'to exceed 
double the State tax.' As the State tax is 43 cents, this would h a ~ e  em- 
powered the Legislature to authorize the county to go far beyond the 
point to which this tax reaches, and, as the greater includes the less, 
authorizes this levy, which is well within that limit, though exceeding 
the limitation of 66y3 cents to the $100 and $2 on the poll." 
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I f  this is the law, i t  answers every objection of the plaintiffs to the 
statute before us, because i t  sustains a tar  levy on the poll and on prop- 
erty for roads, "though exceeding the limitation of 66% [cents] on the 
$100 and $2 on the poll"; and that this was a point decided and not a 
dictum appears from the opinion of Connor, J., in R. R. v.  Comrs., 148 
N. C., 237, where $e says: "In Herring v. Dixon, 122 N.  C., 420, the 
only question presented and decided ~i-as whether a tax for working the 
public roads was for a special purpose for which the Legislature could 
authorize the levy of a property and poll tax beyond the limitation." 

The case has never been questioned and, on the contrary, it has been 
approved in twelve decisions of this Court, notably, in  Hargrave v. 
Comrs., 168 N. C., 627, where after citing Herring v.  Dixon, and other 
decisions, Clark, C. J., says: ( W e  know of no reason to question the 
correctness of these decisions." 

Following the case of Herring v. Dixon is Tate v. Comrs., 122 N. C., 
812. The facts in this case are that the taxes on property and the poll 
had reached the constitutional limit in Haywood County, and under 
this condition the General Assembly passed an act requiring the com- 
missioners of the county to levy an additional tax on the poll and on 
property to be used in building and maintaining roads and providing 
in the act, ('the constitutional equation to be observed at all times." 
The commissioners refused to levy the taxes, upon the ground that the 
statute was unconstitutional, and the action was instituted to compel 
them to do so by the writ of mandamus. 

This Court held, Clark, C. J., writing the opinion, that the statute 
was constitutional; that the constitutional limitation did not apply, and 
directed the mandamus to issue compelling the levy of the taxes. 

Note that the statute required the ,equation of taxation to be observed, 
and that, therefore, the tax on property could not be valid if the tax on 
the poll was invalid, and that the Court ordered mandamus to issue to 
compel the levy of a tax on the poll and on property, in excess 
of the constitutional limitation, for the purpose of constructing (430) 
and maintaining roads. 

I f  this case was correctly decided (and it has been approved more 
than twenty times, and in Hargrave v.  Comrs., 168 N.  C., 627, the Court, 
after citing it and other cases, says: "We know of no reason to question 
the correctness of those decisions"), it settles the constitutionality of the 
statute before us, because in both the taxes are on the poll and on prop- 
erty, the taxes on both are in excess of the limitation, the purpose for 
levying the taxes is the same, and the same safeguards are around both, 
except in this : we have a vote of approval by the taxpayers themselves, 
which was absent in the Tate case. 
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I n  Crocker v. Xoore, 140 N. C., 432, approving Tcrfe v. Comrs., Clark, 
C. J., says: "The language of the act authorizing the levy of a spe-cia1 
tax for these roads is almost identical with that sustained in Herring v. 
Dixon, 122 N. C., 420, and Tate v. Comrs., ibid, 812. The Legislature 
can authorize a county to exceed the constitutional limitation for neces- 
sary purposes, and working the roads is a necessary+purpose." 

This not only approves the principle declared, but also the decision on 
the facts, because he says the language of the two statutes "is almost 
identical." 

There are expressions in R. R. v. Comrs., 148 N .  C., 220, contrary to 
this view, and some in its favor, but it was not decided in that case that 
the poll tax could not exceed $2 for special purposes, and the point could 
not have been decided, because neither in that case nor in the subsequent 
case by the same name in the same volume did the statute before the 
Court authorize the levy of a poll tax. 

On the contrary, in the Mecklenburg case the statute forbade the levy 
of a poll tax in excess of $2, and in the Buncombe case authority was 
only conferred to levy the taxes on "taxable property," and the only 
questions raised and decided were whether the equation of taxation must 
be observed in levying taxes in excess of the limitation for special pur- 
poses, and whether the levy on property could exceed the limitation. 

As no poll tax was levied in these cases, and there was no attempt to 
do so, and as the statute did not authori-e the levy of a poll tax, how 
can it be said that the Court then decided that the limitation on the poll 
could not be exceeded for a special purpose and with the special approval 
of the General Assembly ? 

I f ,  howe~er,  it had been so decided, the decision is greatly weakened 
if not destroyed by the subsequent case of Perry v. Comrs., 148 N.  C., 
521, in which it was held to be valfd to levy a poll tax in excess of the 
constitutional limitation in a school district. I t  did not appear in the 

case that the school district did not have a four months school, and 
(431) the section of the Constitution relied on in Collie v. Comrs., 145 

N. C., 170, was not invoked in support of the decision, which was 
not limited to schools. This appears clearly from the concurring opinion 
of Connor, J., who says on page 530: "Fortunately, in this case the tax 
goes to the support of the public school; but there is nothing in the Con- 
stitution, as we interpret it, by which such taxation may be confined to 
this purpose." 

Justice Hoke, writing the opinion for the Court, quotes from Jones 
v. Comrs., supra, that '(The equation and limitation of taxation estab- 
lished by the Constitution (Art. V, see. 1 )  applies only to taxes levied 
for the ordinary purposes of the State and county," and finally rests 
the decision upon the ground that by cutting off a part of the county 
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into a special district it is made a quasi nlunicipal corporation, and as 
such falls under Art. VII.  see. 7, of the Constitution. and is not bound 
by the constitutional limitation on the poll. 

It is therefore decided in that case that a poll tax in excess of the 
limitation may be levied and collected in a school district, and the prin- 
ciple, as shown by the opinion of Connor, J., is not confined to school 
districts. but extends to districts such as roads. 

I f  so, and a county cannot do so under R. R. v. Comrs., we ha~re the 
situation under the Constitution of a part of a county having authority 
to levy and collect taxes when the whole county is forbidden to do so 
for the same purpose; and a further result is that the General Assembly 
may divide a county into the two districts and incorporate them, and 
authorize a valid tax on the poll in excess of the constitutional limitation 
in each when it cannot permit and direct i t  in the county as a whole for 
the same purpose. 

These three cases of R. R. ?;. Comrs. of Meclclenburg, 148 N.  C., 220; 
R. R. v. Comrs. of Buncombe, 148 N. C., 248; and Perry v. Cows . ,  
148 N. C., 521, were correctly decided, and are in harmony with the 
principle which underlies this opinion, to wit, that the equation and 
limitation of taxation prescribed by Article V, section 1, of the Con- 
stitution apply only to taxes for the ordinary expenses of the State and 
county government, and that the levy of taxes for special purposes is 
committed by the Constitution to the discretion of the General Assembly, 
which may, as to such taxes, exceed the limitation on the poll and on 
prolperty, and may levy the tax on the poll and property, or on property 
alone, without observing the equation, subject to the qualification that 
if the tax is not for a necessary expense it must be submitted to a vote 
of the people. 

The opinions in the first two of these cases were written by the same 
judge, and as the questions were the same, the leading opinion mas 
written in the Meclclenburg case. 

The action was brought to restrain the collection of certain (432) 
taxes on property in excess of the limitation, upon the ground that 
a corresponding poll tax had not been levied, or, in other words, because 
the eauation of taxation had not been observed. 

The commissioners replied that they were acting under a statute which 
provided that:  "The equation of taxation prescribed in  the Constitution 
applies only to taxation levied for the ordinary purposes of the State and 
county, and no poll tax shall be levied, except as hereinafter provided, 
in excess of $2 for State and county purposes combined; and all acts 
levying or authorizing the levy of taxes for special purposes which con- 
tain authority to levy a poll tax in excess of $2 in the aggregate for all 
purposes are hereby repealed or modified so as to restrict and provide 
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that the poll tax for State and county and special taxes combined shall 
nerer exceed $2." 

The question for decision, therefore, in the Mecklenburg case was as 
to the equation of taxation, while the question before us is as to the 
limitation of taxation. 

I t  was not whether the commissioners could levy more than $2 on the 
poll, or the Legislature authorize them to do so, but could they levy a 
tax on property and refuse to leay a tax on the poll, when the Legislature 
had said no poll tax should be levied? 

The single inquiry, then, before the Court was, Has the General 
Assembly the power to authorize the levy of a tax on property for a 
special purpose in excess of the limitation, and a t  the same time com- 
mand that no corresponding poll tax should be levied? and it was an- 
swered, as we hold, in the affirmative, while the inquiry now is, Has the 
General Assembly the power to authorize the levy of a tax for a special 
purpose on the poll and on property in excess of the limitation? 

The doubt expressed by the learned judge then writing for the court 
was whether the first of these questions had been answered by the peo- 
vious decisions of the Court, and not as to the second. and he makes this 
clear as he proceeds with the discussion. H e  reviews many of the cases, 
and among other things says: ''111 Herring v. Dixon, 122 N. C., 420, 
the only question presented and decided with whether a tax for working 
the public roads was for a special purpose for which the Legislature 
could authorize the levy of a property and poll tax beyond the limitation. 
No question of equation was presented, because the poll tax was levied. 
The same is held in Tnte  v .  Comrs., 122 N. C., 812." 

Language could not be clearer or more unequivocal, and it conimits 
the Court, all of the members having concurred, to the positive statement 
that the question presented and decided in Herring v. Dizon and in Tate  

v. Comrs. was whether a tax for working the public roads was 
(433) for a special purpose for which the Legislature could authorize 

the levy of a property and poll tax beyond the limitation; and 
that is the only question now before us. 

EIe concluded that the t ~ o  cases cited were not authority for the posi- 
tion the Court was then considering as to the equation of taxation, saying : 
"No question of equation was presented because the poll tax was levied." 

He  mas evidently fearful that in the midst of an  elaborate discussioii 
of a ~ ~ e x e d  question he might say something outside of the case, and to 
avoid binding the Court, if he did so, he took the precaution before the 
conclusion of his opinion to state the precise point of discussion. He said: 
"IVe decide that the commissioners of Mecklenburg acted in accordance 
with the statute in failing to levy more t h m  $2 on the poll, and that the 
statute is a valid exercise of power by the Legislature. This conclusion 
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renders it unnecessary to discuss the much vexed question as to what is or 
is not a special purpose within the meaning of section 6, Article V." 

I n  other words, he says i t  was decided that the commissioners per- 
formed their duty in failing to levy more than $2 on the poll, because 
the Legislature had said in the act before the Court that no poll tax in 
excess of $2 should be leried for ordinary expenses of the State and county 
and f o r  special purposes,  and that this mas a valid exercise of legislative 
power, because as to these taxes it was not necessary to observe the equa- 
tion of taxation, and he adds : "This conclusion renders it unnecessary to 
discuss the much rexed question as to what is or is not a special purpose 
within the meaning of section 6, Article V," which we now have to decide. 

I f ,  therefore, there are expressions in the opinion relating to the limi- 
tation of taxation, they do not come within the rule of stare decisis, 
which has for its purpose uniformity, certainty, and stability in the law. 

"The doctrine of stare decisis contemplates only such points as are 
actually involved and determined in a case, and not what is said by the 
Court or judge outside of the record or on points not necessarily involved 
therein. Such expressions, being obiter dicta,  do not become precedents. 
I t  is a maxim not to be disregarded, that general expressions in every 
opinion are to be taken in connection with the case in  whit% those ex- 
pressions are used. I f  they go beyond the case, they may be respected, 
but ought not to control the judgment in a subsequent suit where the 
very point is presented for decision. The reason of this maxim is ob- 
vious. The question actually before the Court is investigated with care 
and considered in its full extent. Other principles which may 
serve to illustrate it are considered in their relation to the case (434) 
decided, but their possible bearing on all other cases is seldom 
completely investigated. I t  cannot be reasonably expected that erery 
word, phrase, or sentence contained in a judicial opinion will be so 
perfect and complete in comprehension and limitation that it may not 
be improperly employed by wresting it from its surroundings, disregard- 
ing its context and the change of facts to which it is sought to be 
applied, as nothing short of an infinite mind could possibly accomplish 
such a result. Therefore, in applying cases which have been decided, 
what may have been said in an opinion should be confined to and limited 
by the facts of the case under consideration when the expressions relied 
upon were made, and should not be extended to cases where the facts 
are essentially different. When this rule is followed, much of the mis- 
apprehension and uncertainty that often arise as to the effect of a 
decision will be practically avoided." 7 R. C. L., 1000, 3, 4. 

The case of P e r r y  v. Comrs.,  decided five months after R. R. v. 
Comrs.,  presented the question of the limitation on taxation on the poll 
and property in a special school-tax district. 
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A tax of 20 cents on property of the value of $100 and 60 cents on the 
poll in  excess of the constitutional limitation m7as levied, and the action 
was brought by the plaintiff, who was subject to the poll tax, to restrain 
its collection upon the ground that it was unconstitutional; but the Court 
declared the tax to be legal, which is in direct conflict with the decision 
in R. R. v. Comrs., if it means, as now contended, that Article V, section 
I, of the Constitution applies to all taxes, and that the poll tax can necer 
exceed $2 for any purpose. 

I f  the prohibition in the Constitution applies to all taxes, it is of little 
avail to deny it to the counties and to permit subdivisions of counties, 
cities, and towns to disregard it at  pleasure; and this is the condition 
that will exist if we adopt the construction placed on R. R. v. Comrs.  
by the plaintiffs and Perry v. Comrs. stands. 

The learned judge who wrote the opinion in P ~ r r y  v. Comrs., first dis- 
cusses the cases from Mecklenburg and Buncombe and other cases, and 
then follows this comment, in which all the judges concurred: "True, 
these decisions are directly on the question of the equation of taxation 
established by Article V, but every reason for the ruling on the question 
of the equation bears in full force on the subject of this restriction on 
the amount of the poll tax, with the additional and conclusire reason 
that such restriction in express terms is confined to the 'State and county 
capitation tax.' " What can this mean except that the question for de- 
cision in the Mecklenburg and Buncombe cases was whether the equation 
of taxation must be observed in levying taxes for special purposes, and 

that "every reason" for holding that the equation did not apply, 
(435) as was done in those cases, ('bears with full force" on the subject 

of the restriction on the amount of the pol1 tax, with the "addi- 
tional and conclusive reason that such restriction in express terms is 
confined to the 'State and county capitation tax.' " 

Again, Jus t i ce  H o k e  gives the reason which induced the framers of the 
Con&itution to restrictthe limitation to taxes for ordinary expenses of " 
government. He  says : "Anticipating, as the result has proved, that the 
general State and county taxation would very generally reach the limit 
of $2. the framers of the Constitution did not deem it well to dace an 
arbitrary restriction on all local efforts in communities whose enterprise 
might suggest and financial condition justify a greater amount of tax- 
ation than that followed by the general law. And it was no doubt further - 
considered that the restriction contained in section 7, forbidding the 
levy of any unusual tax, except when sanctioned by a majority of the 
qualified voters of a g i ~ e n  district, ~ o u l d  operate as a wholesome check 
against excessive taxation or extravagant expenditure. Certain it is 
that, with the exception of the restraints indicated, the matter is not 
further affected by the Constitution, but is referred entirely to the legis- 
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lative will. As to taxation within these special districts, it is theirs to 
observe or disregard the equation established by Article V in reference 
to State and county taxes and to exceed or abide by the limit established 
in  said article i n  reference to general taxation." 

These cases, therefore, instead of being in conflict with the position 
of the defendant, support it, in that:  

1. I t  is decided in R. R. v. Comrs. that i t  is not necessary to observe 
the equation of taxation in levying taxes for special purposes, and it 
is said in Perry v. Comrs. that there is stronger reason for holding 
that the limitation does not apply to such taxes. 

2. The cases of Herring v. Dixon and Tate v. Comrs. are recognized 
as authority, and that they decide that the limitation on the poll and on 
property may be exceeded for roads, a special purpose. 

3. I t  is held in Perry v. Cornrs. the poll tax may exceed $2 in a sub- 
division of a county, notwithstanding the constitutional provision that 
the State and county capitation tax shall never exceed $2. 

We are therefore of opinion that the statute is constitutional and that 
it is within the power of the General Assembly to authorize a levy of 
taxes for special purposes on property and on the poll in excess of the 
limitation prescribed in Article V, section 1, of the Constitution, and 
that as to such taxes it is not compelled to maintain the equation between 
property and the poll. 

The construction gives force and vitality to the language in section 6 
of Article V, "except for a special purpose and with the special 
approval of the General Assembly," which otherwise would have (436) 
no practical operation, because if this section means that the 
counties can never exceed double the State tax for ordinary purposes, 
but may do so for special purposes, within the limitation, however, of 
section 1, there has been no time since the Constitution of 1868 was 
adopted, except possibly one year, when the State tax and double that 
amount, if levied by the counties, for ordinary expenses, would not ex- 
ceed the limitation, leaving nothing for special purposes. 

I t  must be assumed that the men who wrote the Constitution at least 
knew of conditions then existing; and still, at the first session of the Gen- 
eral Assembly after its adoption a State tax of $1.05 on the poll and 35 
cents on property of the value of $100 was levied (Laws 1868-9, ch. 108), 
and it is significant that the statute sags: "This tax shall be levied in 
addition to such special taxes as are authorized by the General Assembly. 

Under this article, and giving effect to section 6 of Article V, the 
counties could not levy double the State tax for ordinary expenses, and 
within the limitation of section 1 no taxes could be levied for special 
purposes, although it would seem the General Assembly thought it had 
authority to authorize this to be done. 
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If  none of these positions can be maintained, the tax proaided in the 
statute is valid, as counties as well as cities and towns are embraced in 
Article VII, section 7, of the Constitution, and it was so held in Pritch- 
arcl v. Conzrs., 159  K. C., 636, in which there was a levy on polls and 
property for roads; and corporations within that article of the Consti- 
tution may exceed the limitation on the poll and property when auth- 
orized so to do by the General Assembly, as TTas held in Perry c. Comrs., 
supra, and in other cases. 

The language of this section is, "No county, city, town, or other 
municipal corporation shall," etc., and the only authority for the levy 
of special taxes for schools in special school districts is that they come 
under the designation "municipal corporations." 

I f ,  therefore, a municipal corporation may exceed the liniitation on 
the poll and property under this section of the Constitution, as Kas held 
in Perry v. Comrs., supra., why may not a couilty do so? 

Hoke, J., said in the Perry case, after reviewing the authorities: 
"From these authorities it is clear that the tax in question (the 60 
cents in excess of the $2 already l e ~ i e d  for State and county purposes) 
is not within the restriction of Article V, section 1, of the Constitution, 
but that the same is a tax imposed for a definite purpose by a special tax- 
ing district, coming as a public quasi corporation under the provisions 
of Article TI1 of the Constitution, and subject only to the limitations 

and restrictions contained in that article, notably, in section 7, 
(437) that no county, city, town, or other niunicipal corporation shall 

contract any debt, pledge its faith, or loan its credit, nor shall 
any tax be leried or collected by officers of the same, except for the 
necessary expenses thereof. unless by a vote of the majority of the quali- 
fied ~ ~ o t e r s  therein: and of section 9. to the effect that all taxes levied 
shall be uniform and ad valorewr. I n  aid of the construction we ulace 
upon the provision of the Constitution bearing upon this question, good 
reasons could be suggested for the distinction in the t ~ o  classes of tax- 
ation. Anticipating, as the result has proved, that the general State and 
county taxation would Tery generally reach the liniit of $2, the framers 
of the Constitution did not deem it well to place an arbitrary restriction 
on all local effort in communities whose enterprises might suggest and 
financial condition justify a greater anlount of taxation than that al- 
lowed by the general law. And it mas no doubt further considered that 
the restriction contained in section 7, forbidding the levy of any unusual 
tax, except when sanctioned by a majority of the qualified voters of a 
giren district, would operate as a wholesome check against excessive 
taxation or extravagant expenditure. Certain it is that, with the excep- 
tion of the restraints indicated, the matter is not further affected by the 
Constitution, but is referred entirely to the legislative mill. As to taxa- 
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tion within these special districts, i t  is theirs to observe or disregard the 
equation established by Srticle V in  reference to State and county taxes, 
and to exceed or abide by the limit established in said article in reference 
to general taxation." 

Counties, cities, towns, and municipal corporations are mentioned in 
the section; the same authority to levy taxes is conferred on each; and 
if the municipal corporation may exceed the limitation on the poll and 
property, the same power cannot be denied to the counties. 

I t  would seem that all of the authorities may be reconciled upon the 
ground that Article TT of the Constitution provides for the ordinary ex- 
penses of the State and county, excepting therefrom, as to counties, spe- 
cial purposes, and that Article V I I  provides for all the expenses of 
municipal governments, including counties with the limitation that spe- 
cial taxes must have the approval of the General Assembly. 

The learned judge who wrote the opinion in R. R. v. Comrs., 148 
R. C., 220, seems to have reached this conclusion, and also that the 
equation and limitation in section 1 do not apply to taxes levied for spe- 
cial purposes, as he says in the valuable work on the Constitution by 
Connor and Cheshire, page 258, commenting on Article Q, section 1 : 

"This equation and this limitation on taxation have no application to 
taxes levied for a special purpose under Article V, section 6, nor 
to taxes necessary to meet an obligation assumed under Article (438) 
QII,  section 7. Board of Eclucation v. Comrs., 137 N.  C., 310; 
Jones  v. Comrs., 107 K. C., 248; R. R. v. Comrs., 148 N. C., 220." 

I n  coming to this conclusion, if it was proper in any case for us to 
be influenced by the earnest and eloquent plea of counsel for the plain- 
tiffs in behalf of the man who owns no property and is only liable for a 
poll tax, we could not consider it when, as in this case, there is no allega- 
tion in the complaint that either of the plaintiffs is in this class, and 
when the grievance complained of is that the 1ex.y and collection of the 
tax "would cast a cloud upon the title of the real and personal property 
now owned by these plaintiffs and the other taxpayers in said county." 

I t  is probable that the man who is only liable for a poll tax is content, 
as he will be relieved from six days work on the public roads by the 
payment of $1 under the new system of working the roads in  Alexander 
County. 

Under the old system of working the roads in Alexander County all 
able-bodied males between the ages of 18 and 45 were liable to work on 
the roads six days in each year (Rer., see. 2725), but this has been super- 
seded by the new system, and a poll tax not greater than $1 has been 
substituted for six days labor. 

Xor need there be any fear that any additional restrictions or burdens 
will be placed on the right of suffrage. 
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This right is carefully guarded, and i t  is specifically provided in 
Article QI, section 4, that the poll tax which the lToter is required to pay 
is the one "prescribed in Article Q, section 1," which is the one for ordi- 
nary expenses of the State and county, and which cannot exceed $2. 

This was held in Perry v. Conzrs., supra, where Hoke, J., says: "It 
is suggested that the construction we give to the Constitution will in  
certain instances make it possible, by the levy of an exorbitant poll tax, 
to deprive many citizens within a special district of the right to vote, and 
this by reason of the provision of the Constitution, 'That no person shall 
be allowed to vote unless he shall have paid his poll tax for the previous 
year.' But not so. The language of Article QI, section 4, of the Consti- 
tution, being the article relating to and regulating the right of suffrage, 
provides that no one shall be entitled to vote unless he has paid his poll 
tax for the previous year, 'as prescribed by Article Q, section 1, of the 
Constitution,' thus providing that on payment of the poll tax allowed and 
established in  Article Q the right of suffrage in  this respect is estab- 

lished; and this poll tax, as we have seen, can never exceed $2." 
(439) This disposes of the principal question involved in the appeal. 

The plaintiffs, however, insist that if the bond issue and the 
taxes are valid, that the contract for the sale of the bonds is illegal be- 
cause not, as required by the statute, for their face value; and as we 
construe the contract of sale, this position is well taken. 

The statute requires the bonds to be sold at  their face value, and under 
the contract the purchaser gets the bonds drawing interest at 5 per cent 
and pays therefor $5,000 in cash and time certificates of deposit running 
from three to eighteen months, with interest thereon at 2 per cent, and 
when the difference in interest is considered, this would reduce the 
purchase price to $97 or $98 far a bond of $100. 

"In disposing of bonds, municipalities are frequently prohibited from 
selling them 'at less than the par value thereof.' The words 'par aalue,' 
when so used, mean a value equal to the face of the bonds and accrued 
interest to date of sale. When the bonds draw interest from their date 
and are disposed of after their date, with accrued interest attached, their 
face or (par value,' within the meaning of the statute, is the sum of the 
principal and the accrued interest. Persons purchasing the bonds from 
the municipality are bound to take notice of the power of the munici- 
pality i n  this respect, and a sale of the bonds at less than par is abso- 
lutely void inter partes, as expressly prohibited by law. Neither party 
to the contract is bound thereby, and it cannot be the subject of a valid 
claim by either against the other." 2 Dillon Nun. Corp. (5  Ed.), see. 
895 (p. 1400). 

I n  the leading case of Delafield v. State of  Illinois, 26 Wend., 132, 
the facts were strikingly similar to the facts in  the case at bar, the act 



N. C.] FALL TERM, 1916. 

under which the bonds were issued stating that they 'should not be sold 
for less than their pa'r value.' As a matter of fact, the purchaser agreed 
to pay par for the bonds, but was to do so by honoring and paying time 
drafts drawn by the State upon him, which time drafts bore no interest. 
I n  holding that this was a violation of the provision of the act above 
quoted, the New York Court said: "But the actual sale is made on terms 
which on the $300,000 sale gave the appellant an advantage of 130 days 
interest, and on the $283,000 sale of about ten months. I cannot, upon 
any understanding of the words, consider this as a sale at  par value, any 
more than if there had been an undisguised discount at the same rate. 
. . . I n  giving these double advantages of credit and of gain of interest 
to Delafield, I can see that the agents exceeded their specific and limited 
authority, and in the latter case assumed a risk far  beyond the bounds 
of ordinary prudence, since it was done on the personal credit of the pur- 
chaser alohe, unaccompanied by any security." (Page 225.) 

This will not prevent another sale of the bonds upon the terms (440) 
of the statute. 

We are therefore of opinion that the bonds are valid and that the 
taxes named in the statute can be legally levied and collected, and that 
the contract of sale is invalid. 

The order and judgment of the Superior Court will be modified in 
accordance with this opinion. 

Let the costs of the appeal be divided between the plaintiffs and the 
defendant. 

Modified and affirmed. 

B ~ o w ~ i ,  J., concurring: I think the exhaustive opinion of the Court 
by Justice Allen demonstrates conclusively that Article V, section 1, of 
the State Constitution, establishing a11 equation between property and 
poll tax and prescribing a limitation upon the latter, applies only to 
taxes levied for general purposes by the State and county governments, 
and does not apply to county taxes levied for a special purpose with the 
approval of the General Assembly. 

I t  necessarily follows from this construction of the Constitution that 
the levying of special county taxes is within the sound discretion of the 
General Assembly, and may be levied upon property exclusively, or upon 
both poll and property, as is the case in the act under consideration. 

I n  my opinion, this construction, which has been given to the Consti- 
tution by this Court in the several cases cited in the opinion, and by 
every General Assembly which has met in  this State for the past forty 
years, is not only the natural meaning and purport of the instrument, 
but i t  is that construction which is absolutely essential to the maintenance 
of our system of county governments and to sustaining their good faith 
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and credit. I t  has been held that if the poll tax is limited to $2 the prop- 
erty tax must be likewise limited to $2 on $300 worth of property. R. R. 
v. Holden, 63 N. C., 427. 

By the express requirement of the Constitution, the poll and property 
tax are linked together and cannot be divorced, and the former is to be 
measured by the latter. This is expressly stated by Chief Justice Clark 
in  his opinion in Russell v. Ayer, 120 N. C., 191, who adds : "This pro- 
vision was inserted in the Constitution of 1868 as a guarantee to the 
property holders of the State that they would not be oppressed by inordi- 
nate taxes laid by representatives elected by newly enfranchised blacks, 
who had small property to be taxed and whose representatives might 

otherwise be tempted to levy excessive taxes on property." 
(441) I f  the limit of taxation is $2 on the poll, the same limit must 

apply to $300 worth of property. If this applies to special taxes 
for county purposes, as well as general taxes, there can be no special 
taxes, and it was idle to provide for them, for the General State and 
county taxes always exhaust the limit. The members of the Convention 
evidently foresaw that counties must of necessity need large sums of 
money for the construction of necessary public improvements, such as 
courthouses, jails, bridges, and roads, and they provided the special taxes 
to meet such emergencies, and evidently did not intend that the equation 
and limitation should apply to them, but that the manner of their levy 
should be left to the sound discretion of the representati~es elected by 
the people to the General Assembly. That is the reason they are termed 
"special" as distinguished from general taxes. 

Relying upon this construction of the Constitution, two-thirds or more 
of the counties of the State, by legislative authority, have been com- 
pelled to levy special taxes in order to pay their current expenses. They 
have also borrowed millions of dollars with which they have erected 
courthouses and jails, constructed roads and bridges, and otherwise 
added to the material wealth and prosperity of their citizens. Purchasers 
of these bonds in every part of the United States have relied upon the 
decisions of this Court to protect their investments. If me repudiate this 
well settled legislative and judicial construction and strike down these 
special taxes, the counties of the State will have to ('go out of business"; 
their credit will be ruined and that of the State itself seriously impaired. 
We may well pause before reaching a conclusion that will inevitably 
produce such disastrous results. 

The case of R. R. v. Comrs., 148 N. C., 220, is relied on to support 
the contention of the plaintiff. There may be some expressions in the 
opinion that, taken by themselves, have such tendency, but they are mere 
dicta. The question decided in this case was not presented, because in 
that case no poll tax was levied-only a property tax that exceeded the 
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limitation of $2 on $300 worth of property. The statute then under 
consideration, instead of authorizing a poll tax, forbade it in express 
terms. The only question decided in that case is that the equation of 
taxation need not be observed in levying taxes for special purposes-a 
legislative construction of the Constitution directly in accord with our 
decision in this case. I f  the equation need not be observed, why should 
the limitation? I t  is evident from the subsequent writings of Judge 
Connor, who wrote the opinion in R. R. v. Comrs., that he fully concurs 
with the majority of this Court. I n  the Commentaries upon our Consti- 
tution he says: "It seems that the proportions and limitations here 
placed upon taxation apply in all cases of State and county taxa- 
tion, except provisions (1) for the public debt as it existed when (442) 
the Constitution was adopted, (2 )  for casual deficits, insurrection 
and inrasion, and ( 3 )  for county faxation for special pzcrposes." Connor 
and Cheshire on Constitution of North Carolina, page 258. 

The case of Perry v. Comrs., 148 N. C., 521, is cited by plaintiffs and 
strongly relied upon by defendants. I n  my judgment, it is a direct 
authority sustaining the opinion of the Court in the case under consid- 
eration. I t  decides that a quasi-nzunicipal corporation may under Article 
V I I ,  section 7, of the Constitution exceed the limitation on the poll and 
on property in levying taxes for a "special" purpose when the tax Ievy 
has legislative sanction. That section of the Constitution uses the words, 
(( county, city, town, or other municipal corporation," and declares that a 

county is on a par with all other municipal corporations. If under that 
decision a municipal corporation may exceed the limitation on poll and 
property for a special purpose, why may not a county do so? I agreed 
to both of these decisions, and see no reason to change my opinion. 

I emphatically deny that this Court is "striking out two provisions 
from the Constitution," or amending them. We are but following the 
construction placed on the Constitution by this Court nearly twenty 
years ago in Herring v. Dixon, 122 N. C., 420, and in Tate v. Comrs., 
122 N. C., 812, in  which i t  was clearly and distinctly held by a unani- 
mous Court that the limitation on the poll and property can be exceeded 
for a special purpose with the sanction of the Legislature, and that the 
construction of public roads is a special purpose. We are but following 
Crocker v. Xoore, 140 N. C., 432, citing the above named cases, and 
holding that notwithstanding Article V, section 2, which appropriates 
the State and county poll tax to the purposes of education and support 
of the poor, a part of the poll tax may be applied to the construction of 
roads with the permission of the Legislature, as that section of the Con- 
stitution does not apply to a poll tax levied for such a "special" purpose. 
These precedents have beeu cited and approved by this Court in over a 
dozen cases cited in the annotated edition, 122 N. C., 815. 
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The opinions in the three cases above cited not only expressed the well 
considered judgment of a unanimous Court, but were written by as pro- 
found a jurist as Chief Justice Clark. Because their learned author has 
in recent years seen fit to change his personal views is no reason why 
those cases should be overruled. I prefer to follow the strong and con- 
vincing reasoning of his former opinions rather than his recent utter- 
ance. Judicial decisions should not be lightly set aside. They should 

be stable and not change with the ebb and flow of every tide. 
(443) The doctrine of stare decisis is especially applicable to those 

judgments of the Court that expound the Constitution and give a 
construction to i t  which has been acted upon by the State and its coun- 
ties for many years. Such judgments should not be reversed except from 
overruling necessity. 

I t  is surprising, in  view of the decisions of this Court, that the 
majority should be gravely charged with an attempt to amend the State 
Constitution by judicial decision so as to divert a special poll tax from 
educational and charitable purposes to the construction of public roads. 
I f  the Constitution needed amending to accomplish that result, it has 
been done by the decisions of this Court in which four of its present 
members concurred. 

I n  Board of Education v. Comrs., decided in 1904, and concurred in 
by the Chief Justice and Mr. Justice Walker, it was decided in an opin- 
ion by Mr. Justice Qonnor that "Poll taxes collected under a special act 
of the General Assembly for highways can not be diverted to schools and 
the support of the poor." 

I n  Crocker v. Moore, supra, decided in 1906, by a unanimous Court, 
four of whose members are still on it, it was held that '(The objection to 
the constitutionality of the act of 1903, chapter 538, in that the act 
applies a part of the county capitation tax to the use of the public roads 
in  violation of the Constitution, Article V, section 2, which appropriates 
the State and county poll tax to the purposes of education and support 
of the poor, cannot be sustained, as that provision applies to the l e ~ y  of 
taxes for general, not special purposes." 

I f  these decisions do not sustain the conclusion of the majority of this 
Court in this case, then the English language has failed of its purpose. 
I t  has been said that "consistency is a jewel," and also that i t  is the 
"hobgoblin of weak minds." I think that in the construction of organic 
law, consistency and stability are important judicial attributes tending 
greatly to the proper administration of the State Government. 

I t  may be, as suggested, that political agitation will bring about an 
abolition of the poll tax entirely. That is not a matter for our consid- 
eration, and such threats have no effect on us. The wisdom of levying a 
poll tax is for the people themselves. Such tax has been levied in this 
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State from time immemorial, and no one has stated the reasons for 
levying such tax stronger and more lucidly than the distinguished Chief 
Justice of this Court. Russell v. Ayer, supra. 

There are thousands of wage earners, artisans, and others in this State 
who earn fair  salaries and wages who have seen fit to acquire but little 
taxable property. Those persons get the full benefit of the educational 
facilities of the State and the protection and benefits of our Gov- 
ernment. A11 that many of them pay for these blessings is a (444) 
small poll tax of a few dollars per annum. Those persons are not 
crying out against such taxation. They are not raising a hue and cry 
against the poll tax. They have too much personal pride and self-respect 
to desire the benefits of our Government for nothing, and are more than 
willing to pay the small tax assessed against then1 for the benefits they and 
their children receive. 

I t  should be remembered that we have not decided that the General 
Assembly must levy a poll tax in excess of $2 for special purposes. We 
simply held that under the previous decisions of this Court the General 
Assembly has the constitutional power to do so in certa'in instances if it 
sees fit. I t  need never levy a poll tax in excess of $2. 

I t  may confine special county taxation to property exclusively. I t  is 
a matter within the sound discretion of the Representatives and Senators 
who come directly every two years from the people. I f  they can be 
trusted to levy taxes upon the property of those who elect them, can they 
not also be trusted not to he oppressive in levying the tax upon the poll? 
They are directly responsible to the people, and can be trusted to carry 
out the will of their constituents. 

I n  this case the poll tax was levied by the voters of Alexander County, 
a large majority of whom are liable to poll tax. The same can be said 
of practically all the counties of the State, with one or two exceptions, 
that have voted for special taxes for the construction of good roads and 
other public improvements. The special poll tax has not been forced on 
them by the General Assembly, but it has been levied by the votes of 
those citizens who believe in the great benefits accruing to their county 
from good roads and other public improvements. 

I see no reason why this Court should deprive them of that right 
which they have exercised continuously for nearly forty years. To do 
so will effectually put a stop to all public improvements in this State. 
I t  is very significant that the several actions that have come to this Court 
involving the validity of the poll tax have not been brought by those who 
pay the poll tax and but little else, but by property holders who were 
endeavoring to keep down the taxes on their property by pleading the 
equation between the property and poll tax. 

495 
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We have all given this case that careful study and reflection its 
importance deserves, and I believe that the conclusion reached by the 
majority is not only in accord with the precedents, but is the construc- 
tion the framers of the Constitution intended should be placed on it. 
I f  I regarded this an open question, I should hold as I now do, for 
where two constructions are permissible, I feel bound to adopt that which 
111 my judgment is absolutely essential to the material prosperity and 
upbuilding of the State and to the maintenance of its credit. 

(445) CLARK, C. J., dissenting: The Collstitution at Halifax in 1776 
made no reference to the poll tax, axid it was unknown in Eng- 

land, where it had been tried only in the very distant past, and, having 
caused t ~ v o  insurrections, had soon been repealed. Even in that country, 
which was then far more ruled by the classes than now, taxation of the 
poll was not tolerated. 

I n  the Revised Statutes in 1835 the poll tax was 20 cents and was 
levied also upon slaves, who were not taxed ad zlnlorem, as well as on 
whites. I n  the Revised Code of 1854 the poll tax 11-as 40 cents, and it 
is current history that it was levied largely because slaves were not taxed 
according to their value as property. 

When the Constitution of 1868 was adopted a poll tax was authorized 
up to $2, but i t  was restricted by two explicit provisions. Art. V, see. 1, 
provided: "The State and county capitation tax combined shall never 
exceed $2 on the head." Another section, Art. V, see. 2, provided: "The 
proceeds of the State and county capitation tax shall be applied to the pur- 
pose of education and the support of the poor, but in no one year shall 
more than 25 per cent thereof be appropriated to the latter purpose." 

The Court has no more power than the Legislature to strike out those 
two provisions from the Constitution. They could not be made more 
explicit. The whole subject was thoroughly reviewed by this Court in 
an unanimous opinion, R. R. c. Comrs., 148 N.  C., 220, in which all the 
cases on the point mere reviewed, and the Court held that only one of 
the previous cases, Board of Educa t ion  v. Comrs., was in conflict with 
the result then reached. The very able and exhaustive opinion, written 
by Connor, J. (now the distinguished Federal judge of the Eastern Dis- 
trict of North Carolina), held that the wording of the Constitution, 
" 'The State and county capitation tax combined shall neaer exceed $2 
on the head' is imperative and prohibits'the levy of any tax upon the poll 
for any purpose in excess of t h a t  s u m ;  that section 2 applies the poll tax 
to the purposes of education and the support of the poor and withdraws 
it from any other purpose," adding (p. 245): "This question cannot 
again arise." 
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This opinion mas repeated in R. R. v. Comrs., 148 N. C., 248, written 
by the same judge, and Perry  v. Comrs., 148 K. C., 521, by Hoke, J. 
These decisions have never since been questioned till now. Four of the 
judges who concurred in those opinions are still on the Bench. There is 
but one member of the Bench now who was not on the Court at that 
time, and if the change in personnel of one-fifth of the Court authorizes 
the reversal of these able and thoroughly considered opinions up011 a 
grave constitutional question in accordance with the express 
language of the Constitution, as all men may read it, then reliance (446) 
can no longer be placed upon any opinion whatever, for the views 
of the Court, so liable to change, have become 

"As variable as the shade 
Ry the light quivering aspen made." 

I f  precedents are to govern, these last three opinions reviewing the 
whole subject are conclusiue. I f  the Constitution itself is to control, its 
language, "The State and county capitation tax shall never exceed $2," 
and "The proceeds of the State and county capitation tax shall be ap- 
plied to the purposes of education and the support of the poor," can 
admit of no other construction than the plain and explicit pledge therein 
giren to the laborers and men of small means that they shall not be taxed 
for the mere privilege of breathing the air more than $2 per year, and 
that that sum shall he applied to no other purposes than "education and 
the support of the poor." 

I t  is true that Article V, section 1, does provide that the capitation 
tax shall be equal to the tax on property valued a t  $300 in cash, but there 
is 110 provision that the tax on $300 worth of property shall never exceed 
$2, and hence the Court has repeatedly held that this equation only ex- 
tends and is to be obserred up to $2, and, therefore, when the tax on 
property exceeds $2 the equation ceases, because the poll tax "can never 
exceed $2." 

This does not invalidate any bonds heretofore issued in which a capi- 
tation tax has been authorized, because the purchasers of such bonds 
are fixed with notice that the State Constitutioii forbids the lery of a 
capitation tax in excess of $2, and that such tax can only be applied to 
education and the poor. The holders of such bonds have the right to 
hare the levy of taxes upon property for the payment of their bonds, 
but they haae no interest in the poll tax, which cannot be applied for 
such purpose; and whenever the aggregate poll tax provided for in all 
the statutes authorizing a tax levy for bonds or other purposes reaches $2 
the board of commissioners must stop. They cannot go beyond that figure. 

The language of the Constitution is too plain to admit of discussion, 
and it is of no ralue to criticise or compare previous decisions of this 

497 
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Court. The last three decisions quoted from 148 N. C. above are equally 
conclusive. The unanimous Court gave to the public the pledge, as 
explicit as that in the Constitution, that the poll tax should never ex- 
ceed $2, and said, four of the present Bench concurring: "This question 
can never again arise." 

I n  R. R. v. Comrs. Judge Connor quotes Judge Cooley : "Capitation 
taxes are not a common resort in modern times, and only in  a few cases 

could they be just or politic," and cites from other States showing 
(447) that only a few States levy a poll tax. I n  fact, in 36 States, as in 

England, no poll tax at  all is levied, and in the other 12 it cannot 
exceed $1, and that is applied to the public schools. 

I n  California, one of the States which allowed this small poll tax, an 
amendment to the Constitution, striking i t  out, was adopted last year by 
125,000 majority. I n  our State the county and municipal poll tax com- 
bined has frequently reached the oppressive figure of $6, $7, and even $8. 
And, as stated in R. R. v. Comrs., 148 N.  C., 253, "This is criticised by 
Hollander on State Taxation, 104, who points out that in this State, in 
which 60 per cent of the taxes are paid by persons owning less than 
$500, the result is that the small taxpayer, if he pays a poll tax, also 
pays nearly double the rate of the larger taxpayers." 

I n  our State, also, the amendment ratified in August, 1900, provides 
that every person "before he shall be entitled to vote shall have paid, on 
or before the first day of May of the year in  which he proposes to vote, 
his poll tax for the previous year." As Judge Connor forcibly said in  
R. R. v. Comrs., 148 N.  C., a t  p. 242, "It is a strange anomaly to say 
that while the right to vote is restricted by the payment of a poll tax 
which (shall never exceed $2,' the voter may be disfranchised for failure 
to pay a poll tax the amount of which is left to the discretion of the 
General Assembly, the Constitution thus guaranteeing to every citizen 
otherwise qualified the right to vote by paying a poll tax of $2, and 
by construction giving the General Assembly the power to increase i t  to 
any amount they may deem proper." 

I t  is true that formerly the roads were worked by conscription of 
labor. This was a most unjust provision, enacted by the influence of 
the landowning class, at  a time when no one could vote for State Senators 
unless he owned 50 acres of land. The property owners who used wheels 
over the roads paid very little of the cost of making the roads, while 
those who only walked by the side of them worked the roads for those 
who used then?. 

The inefficiency as well as the injustice of this system, in  France, 
where they were called Corve'es, was one of the chief causes of the great 
French Revolution. I n  this State the progress of civilization and the 
impossibility of getting effective roads by that system, as well as a sense 
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of its inherent injustice, has caused the almost universal adoption of the 
present method of working the roads by taxation; but this does not jus- 
tify the violation of the pledge in the Constitution by increasing the 
burden on the head of the laborer beyond the $2 limit pledged by the 
Constitution. Under the guise of working the roads by taxation this is 
placing part of the cost of working the roads back on the laborer by 
taxing his head in excess of the constitutional limitation. 

The Constitution cannqt be misunderstood when it pledged the (448) 
laborer and the man of small means that no tax should be laid on 
his head in excess of $2, and that this should be applied solely to educa- 
tion and the poor. 

The tendency of the age is towards a more equitable levy of taxation 
upon the superfluity of the wealthy, and therefore Congress has levied 
a graduated income tax, exempting those under $4,000 and ranging 
from 1 per cent on that sum to 13 per cent on larger amounts. I n  like 
manner there is a graduated tax on inheritances, exempting small 
estates. The State has also adopted the same policy of graduated taxa- 
tion upon incomes and inheritances. The sense of justice and the 
political economy of this age require a more equitable distribution of 
the public burdens by putting the heavier tax on those most able to 
bear it instead of the reverse, as is the case under an unlimited poll tax. 

The practical effect of this decision is to strike out of the Constitution 
by a vote of 3 to 2 of the members of this Court the protection against 
excessive capitation tax and thus to leave it without any limitation what- 
ever. The effect will be necessarily to precipitate, from a public sense 
of justice, an agitation, as in California, to strike out the capitation tax 
entirely. No people can stand an unlimited poll tax, and will not tolerate 
i t  when there is a solemn constitutional pledge and previous unanimous 
decisions of this Court that the poll tax can never exceed $2, and shall 
be applied to no other purpose than education and the poor. The holders 
of these bonds are entitled to have their principal and interest paid by a 
levy on the property of the county, but they cannot tax the polls of those 
who create its wealth and who should be protected, according to the 
Constitution, from paying any poll tax for other purposes, and in any 
larger amount than therein specified. 

The General Assembly must be construed to have understood the Con- 
stitution and to hare intended to conform to it. I n  Jones v. Comrs., 107 
N. C., 248, i t  was held that ('The equation and limitation of taxation 
apply only to taxes levied for the ordinary purposes of State and county." 
This has been sustained ever since. I t  means that the equation must be 
observed up to the $2 limitation for ordinary purposes, but when a tax 
is levied for a special purpose i t  can exceed the $2 limitation on property, 
but, i n  the language of the Constitution, "The State and county capita- 
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tion tax can never exceed $2"-that is, for n o  purpose  and o n  n o  occasion. 
There is no such limitation as to the taxation of property. The bond- 
holders have no interest in the poll tax exceeding $2, for in no event can 
any part  of the capitation tax be applied to any other purpose than edu- 

cation and the poor. The Constitution forbids it. 
(449) Section 4 of the act before us, providing for ''a special f a x  011 

all polls, real estate and personal property . . . always observing 
the constitutional equation between the taxes on the property and the 
taxes on the poll," is a constitutional act, but i t  must be construed, within 
the terms of the Constitution, to mean that all the taxes levied on the 
polls, including that provided in this act, shall not exceed $2 on the poll, 
nor be applied to any other purpose than education and the poor. Thus 
construed, it conforms to the Constitution and to all our decisions as re- 
viewed, and was so held by a unanimous Court in R. R. v. Comrs. ,  148 
N. C., 220;  R. R. v. Comrs. ,  ib., 248; and P e r r y  v. Comrs. ,  ib., 521. 

The Constitution is so plain and explicit and all our authorities have 
been so clearly reviewed and summed up in those cases that it is simply 
a waste of time and a "threshing orer of old straw" to go over and reaiew 
them again. The plain letter of the Constitution is the guide by which we 
must go, and thatcannot be changed by placing upon our precedents a 
different construction from what has been done in the three cases in which 
this matter has already been fully and carefully discussed and settled. 

This Court is without authority to amend the Constitution by striking 
therefrom the guarantee given the toiling masses and men of small 
means, that the "State and county capitation tax shall never exceed $2," 
and that i t  shall be applied only "to education and the poor." I f  by 
ingenious argument it could be shown that any previous decisions hare  
held that this can be done (but they have not), so much the worse for 
those decisions. The argument would merely show that judges are not 
always infallible, and sometimes make mistakes. I t  would not authorize 
us to amend the Constitution to conform to those decisions. 

The public will feel slight interest in  any argument claiming such 
precedents. But  it will deeply concern them that faith should be kept 
with the masses to whom the constitutional pledge mas given that the 
poll tax should be limited to $2 and applied only '(to education and the 
poor." I t  will be a serious matter, by a strained construction placed on 
the Constitution by a bare majority of this Court, to repeal those pro- 
visions, thus making the poll tax subject to no limitation and applicable 
to all purposes, with the effect that those already sufficiently burdened 
with an undue share of taxation shall have their pro rata increased and 
themselves disfranchised if unable to pay an unlimited capitation tax. 

,4s construed by this Court heretofore, the "equation" held only till 
the poll tax reached $2. -4s the tax on the poll could "never  exceed $2," 
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the equation necessarily then ceased, for thereafter taxation could 
be laid only on property. Jones v. Comrs., 107 N .  C., 248, and (450) 
numerous cases since. 

Can a maioritv of this Court amend the Constitution? The Consti- 
0 " 

tution guaranteed that the State and county poll tax "shall never exceed 
$2." As nolT amended by the vote of three judges, the Constitution must 
henceforth read: "There shall be no limit on the poll tax." 

The Constitution as written by the Convention and adopted by the 
people reads, the poll tax "shall be applied to the purposes of education 
and the support of the poor.', As now amended by a majority of the 
Court, it must henceforth read as if written: "The poll tax shall be appli- 
cable to any and all purposes." This is a complete reversal of both 
propositions, by judicial construction. As now amended, the poll tax 
being laid without limitation and applicable to any purpose, there was no 
purpose to be served by putting any reference to it in the Constitution. 

This judicial construction, which by a bare majority of the Court now 
makes the poll tax unlimited and gives its proceeds to those bondholders, 
mill likely bring about its abolition-especially as a slight change in 
another decision will disfranchise every voter who does not pay an un- 
limited poll tax for the benefit of bondholders. 

I n  Hollander on State Taxation, 104, it is said: "The poll tax of 
North Carolina is clearly a regressive tax of a very heavy kind. I t  
amounts frequently to doubling the rate on small property owners. Let 
us suppose, for instance, two property owners, one omning property 
worth $10,000, and another owning property worth $300. I f  we lei-y on 
each a property tax of 1% per cent (an average municipal tax in North 
Carolina) and a poll tax of $5, this amounts to taxing the richer man at 
a rate slightly above 1% per cent, while the poorer man has to pay $10 
tax, or at  the rate of 3% per cent. I f  a poor man has no property, and 
thus escapes the payment of the extra poll tax, the Tery existence of this 
tax is an inducement to him never to acquire any property, since from 
his first savings the State, county, and city take away as much as the 
savings bank mould pay him if he had $300. I f  he only sares $100, they 
take away fa r  more than such bank mould pay him. That this is a real 
and an important consideration is revealed by statistics from Wake 
County giren by the Auditor in his report for 1896. Over 60 per cent of 
the taxpayers of this county pay on less than $500 of real and personal 
property, and the Auditor estimates that 80 per cent of the taxpayers of 
the entire State pay on less than $500 worth of property. On such per- 
sons the poll tax weighs heavily. The richer man does not feel i t ;  the 
man with no property largely escapes i t ;  but upon the small property 
owner it hangs as an incubus. I t  is not a tax proportioned to 
ability. I t  is not even, according to the theory of the general (451) 
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property tax, proportioned to wealth. I n  what manner its advocates 
would justify the retention of the tax is not clear." 

I f  the burden on this class is to be increased by making the poll tax 
unlimited, and applying it for the benefit of bondholders, ,such change 
should be made by a constitutional amendment and a clear expression by 
the people at the ballot box, and not by judicial construction in  a divided 
Court. 

The Constitution in  a. separate section, Article V, section 2, provides 
that the poll tax shall be applied solely ('for the purposes of education 
and the poor." This is in  no wise connected with the equation or limita- 
tion, and, therefore, when the poll tax is levied, whether within or beyond 
the limitation, no bondholder has any interest in the poll tax; whether 
its assessment in this act be stricken out or not by its limitation to $2, 
the bondholder can in neither event have any interest in its proceeds, and 
failure to collect it because in excess of $2 in no wise concerns him. I t  
follows that the bonds issued for any valid purpose are valid, though the 
poll tax in excess of $2, out of reapect for the Constitution, is not col- 
lected. 

The three cases in 148 N. C. above cited, the last on the subject, re- 
viewed all the authorities, including Herring v. Dixon, Tate v. Comrs., 
and by a unanimous Court i t  was held that no case (except one) con- 
flicted with the doctrine therein again laid down, that the poll tax could 
not exceed $2, and should be applied only for education and the poor, 
and asserted that this question "cannot again arise." 

I f  the poll tax is unlimited, why did the Constitution provide that i t  
should "never exceed $2" ? I f  the poll tax can be levied and collected to 
an unlimited extent for the benefit of bondholders, why did the Consti- 
tution pledge that it should be applied only for education and the poor, 
and why was the whole subject reviewed and the constitutional provision 
sustained by a unanimous Court in the three latest cases on the subject? 

The poll-tax payer was not ('the forgotten man" when the Constitution 
was enacted and submitted for adoption. 

WALKER, J., dissenting: Concurring in so much of the Court's opin- 
ion as annuls the contract between the defendants and Spitzer & Go., I 
am compelled to dissent from so much of the decision by the Court as 
holds that the bonds are valid, and especially from that part which af- 
firms the power in the State and county to levy a poll tax exceeding $2, 

even with the special approval of the General Assembly, to pay 
(452) the bonds and interest. The poll tax, in my opinion, can never 

exceed $2 for any purpose, ordinary, general, or special, and the 
proceeds of i t  can be applied to no purpose other than education and the 
support of the poor. I do not deem it necessary to discuss any feature of 
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the case except the one relating to the levy of the poll tax, in view of the 
admission in the opinion of the Court, which receives my full concur- 
rence, that if the second of the "three contentions, as to the construction 
of section 1 of Article V," is adopted, the statute under which it is pro- 
posed to issue these bonds is ineffectual (as to this tax) "in its entirety," 
because, after directing a levy of a poll and property tax, it links the two 
together and makes it impossible to separate them, by using the words 
"always observing the constitutional equation between the taxes on the 
property and the taxes on the poll." The second of these three conten- 
tions is thus stated in the opinion : "That the limitation on the poll tax is 
absolute and can never be exceeded for any purpose, but that the limita- 
tion upon property tax may be exceeded for a special purpose with the 
approval of the General Assembly." My purpose will, therefore, be to 
maintain that the second of said contentions. so far as the uoll tax is 
concerned, should be adopted now, as it has been before, and this can be 
done, in my judgment, both easily and successfully, by a recurrence to 
the plain and emphatic language of the Constitution and the recent 
decisions of this Court. 

Whatever may be gathered, if anything stable or reliable, from the 
decisions of this Court prior to 1908, i t  is very certain that in the year 
named we passed upon the very question after full consideration and an 
elaborate discussion of it by Justice Connor in  Southern Railway Co. v. 
Board of Commissioners of Necklenburg Colmty,  148 N .  C., 220. The 
personnel of the Court was the same then  as now, with one exception, 
and we all surely thought at that time that the question was ripe for a 
decision, or if any one was of a contrary opinion he gave no expression 
to it. I f  i t  was not then properly before us, we consumed uselessly a 
great deal of valuable time and labor in the discussion of a moot question. 

I n  order to show clearly that the question of the maximum of the poll 
tax was involved in that case (148 N. C., 220), me need only to say that 
the opinion of the Court shows manifestly that it mas considered and 
treated not only as a question in the case, but as the main question pre- 
sented by the record, and that i t  was, in fact, involved, as appears by 
this language of the Court at  p. 245 : "We decide that the commissioners 
of Necklenburg County acted in accordance with the statute in  
failing to levy more than $2 on the poll, and that the statute is a (453) 
valid exercise of power by the Legislature. This conclusion ren- 
ders it unnecessary to discuss the much vexed auestion as to what is or 
what is not a special purpose within the meaning of section 6 of Article 
V." The question mas whether the commissioners could levy more than 
$2 on the poll, or the Legislature could authorize them to do so. I t  fur- 
ther appears from the following language of the Court, if more is re- 
quired: "We are brought to the conclusion that the act of 1905, ch. 840, 
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is in accordance with the correct interpretation of the Constitution; that 
the last clause in section 1, Article V, 'and the State and county capita- 
tion tax combined shall never exceed $2 on the head,' is imperative and 
prohibits the lery of any tax upon the poll for a n y  purpose in excess of 
that sum; that section 2 applies the poll tax to the purposes of education 
and the support of the poor, and that this language withdraws it for any 
other purpose. We are not inadvertent to the fact that the conclusion in 
the last respect is not in harmony with what was said in Bead of Educa-  
fkon v. Board  of Conzmissioners, 137 N.  C., 310. As me have said, in  
that case the tax had been collected, and the only question was which of 
two contradictory provisions should control. Under the construction 
which we give Article V, the question cannot again arise." We should not 
overlook the fact that in the outset of the opininon in R. R. v. Comrs.  
a carefully formed doubt is expressed as to "whether the question (now) 
raised upon the record has been decided by this Court," and this is the 
conclusion: "It is evident that the question is regarded as an open one, 
and must be settled upon some permanent basis." The Court then pro- 
ceeded to settle, finally and forever, this vexed question of taxation which 
for so long had been the subject of variant individual opinions expressed 
by the judges. The Court not only held that the question as to the con- 
stitutional limit of the poll tax was raised in that case, but it was 
actually presented, as one point was whether the Legislature, in giving 
its assent to the levy, was bound to require the equation to be observed, 
so that a poll tax would be levied with the property tax, even though no 
poll tax in the county had reached the limit of $2, the railroad company 
contending that the Legislature mas compelled to do so or discriminate 
against i t  as a taxpayer. The Court decided that it was not required, as 
the poll tax limit could not be exceeded. I t  cannot be successfully con- 
tended that the question was not directly involved in R. R. a. Commis -  
sioners of Buncombe ,  heard at the same term, 145 N. C., 248. The 
language of the Court is too plain for misunderstanding, and conclu- 

sively shows that it was. I t  is there said: "The defendant board 
(454) of commissioners, at  the time of levying said taxes, were advised 

and believed that they had no right, under the Constitution, Art. 
V, see. 1, and all the acts mentioned in the complaint, to (levy) a capi- 
tation tax in excess of $2. His  Honor, being of the opinion that the levy 
of the several taxes set out on the property, without the levy of a corre- 
sponding tax upon taxable polls in Buncombe County, was illegal and 
void, and that the taxes charged to the plaintiff are for that reason il- 
legal, made an order continuing the injunction to the hearing. Defend- 
ant board of commissioners appealed." Again it was said: "The 
question, therefore, upon which the plaintiff's right to maintain its 
action depends is whether section 1, Article V, makes it imperative upon 
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the Legislature to impose a poll tax in excess of $2, when a property tax 
in excess of the same amount is levied upon property for any and all 
purposes, or whether the words, 'that the State and county capitation 
tax combined shall never exceed $2 on the head,' prohibit a poll tax in 
excess of that sum for any purpose. We have given the subject our best 
thought and inrestigation in the Mecklenburg case, and reached the con- 
clusion therein announced." After commenting on the excessive poll tax 
already levied, the Court further said: "This is significant of the opera- 
tion of the Constitution, when the imperative command that the capi- 
tation tax shall never exceed $2 on the head is disregarded." I n  that case 
the decision was placed on what the Court held had been presented, fully 
discussed, and finally adjudicated in the Mecklenburg case, supra, that 
the poll tax could never exceed $2 for any purpose. I n  the Buncombe 
c u e  the Superior Court had held that the poll tax must be levied, even if 
it did exceed the limit and mas for a special purpose, and that ruling was 
reversed, for the only reason, as the Court said, that the poll tax could 
not go beyond the constitutional limit of $2. Again, in Perry v. Comrs., 
148 K. C., 528, Jusfice Connor, who wrote the opinion in R. R. v. Comrs., 
supra, said in  a concurring opinion : "My investigation, however, in 
R. R. v. Comrs., ante, 220, impressed upon my mind the conviction that 
the framers of the Constitution of 1868 did not anticipate that any poll 
tax should be levied for other than 'State and county purposes,' and for 
those it should not exceed $2, and should be applied only to the purposes 
of education and the support of the poor." And the Court itself, through 
Justice Hoke, was very pronounced in the expression of its opinion as 
to what was presented and decided in R. R. v. Comrs., supra. There is 
no uncertain sound or discordant note in what I am about to quote from 
Perry's case, but it rings clear and true, and leaves no peg upon which 
to hang a doubt as to what was meant. I will italicize the important 
words. Here it is, as taken literally from the opinion of Justice 
Hoke in Perry v. Comrs., 148 N. C., at pp. 522, 523 : (455) 

"While the question presented in this appeal is one of com- 
manding interest and far-reaching importance to the entire State, its 
correct solution, in our opinion, is readily deducible from decisions of 
this Court heretofore made and which bear upon the subject with more 
or less directness. -4rticle V, section 1, of the Constitution, after direc- 
tion that the General Assembly shall levy a capitation tax on every 
made inhabitant of the State orer  21 and under 50 years of age, and 
that this poll tax on each shall be equal to the tax on property valued 
at $300. provides that the State and county capitation tax combined 
shall never exceed $2 on the head. Section 2 of the article provides that 
the State and county capitation tax shall be applied to the purposes of 
education and the support of the poor, and that not more than 25 per 
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cent of such tax in any one year shall be appropriated to the support of 
the poor. Section 6 of the same article provides that the taxes levied by 
the board of commissioners for county purposes shall be levied in like 
manner as the State taxes, and shall never exceed the double of the State 
tax, except for a special purpose and with the special approval of the 
General Assembly. Construing these sections, the Supreme Court, at  the 
last term, in Railzvay v. Roard of Commissioners of Mecklenburg County 
and Railway v. Board of Commission~rs of Buncombe County, held that 
this restriction on the amount of the poll tax contained in section 1 shall 
be given the significance which its terms clearly import-that the State 
and county capitation tax combined shall never exceed $2 on the head, 
and that this limit fixed on the poll tax for the purposes indicated, that 
is, for the State and county, shall be always observed, notwithstanding 
that a given tax may be for some special purpose and with the special 
approval of the General L4ssembly.7' 

Whlat does all this mean, if not that the question as to the limitation 
of the poll tax for all purposes was presented in R. R. v. Comrs., and 
decided ? 

Surely, it was not intended to say that the Court by a mere dictum 
had "construed those sections" (Art. Q, secs. 1, 2, and 6) and "held" 
that the amount of the poll tax cannot in any case exceed $2, as the 
learned justice said that is the *'sig&ficance which its terms clearly 
import." I am not referring to these as the views of only one justice, but 
as those of all of them, reinforced by a separate concurring opinion of 
Justice Comor, who spoke for the Court in R. R. v. Comrs., as to what 
was then before us by the concurrent testimony of all the judges, and as 

to what was decided, and intended to be written into his opinion, 
(456) which was afterwards unanimously accepted and approved by 

this Court. The personnel of the Court when Perry's case was 
decided was the same as when R. R. v. Comrs. was decided, and as i t  
is now, with one exception as heretofore noted. 

So far I have attempted to show, and, I think, have shown, by the 
words of other judges with whom I concurred, that this question as to 
the maximum limit of the poll tax had been before the Court recently in 
the cases cited, and had been decided. I t  was decided in Perry's case, 
for the general question of taxation was there open for discussion, and 
especially the question as to the extent of the power to tax both in State, 
counties, and municipalities. What was said by Jtistice Hoke was clearly 
pertinent to the question in hand, and mas a clear-cut decision of it. 

I n  R. R. v. Schz~tte, 103 U. S., 118 (26 L. Ed., 336), the Court said on 
the doctrine of precedents: "Although the bill in the case was finally 
dismissed because it was not proved that any of the State bonds had 
been sold, the decision mas in no such sense a dictum. I t  cannot be said 
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that a case is not authority on one point because, although that point 
was properly presented and decided in the regular course of the con- 
sideration of the cause, something else was found in the end which dis- 
posed of the whole matter. Here the precise question was properly 
presented, fully argued, and elaborately considered in the opinion. The 
decision on this question was as much part of the judgment of the Court 
a s  was that on any other of the several matters on which the case as a 
whole depended.') R. R. 2;. R. R., 199 U. S., 160. 

This brings me to the important question as to what was decided in 
those cases, and in regard to this there can be no reasonable doubt, if 
the words are given their plain and unmistakable meaning. I n  R. R. 
v. Comrs., supra, the Court says at pp. 240 and 241: "The suggestion 
that after that limit ($2 on $300 worth of property) was passed, the 
amount of poll tax is left to the uncontrolled discretion of the General 
Assembly, we do not think finds support in the language of the Consti- 
tution, but is excluded by the positive command that 'the State and 
county tax combined shall never exceed $2 on the h~ad , '  and the further 
prorision limiting its application to the purposes of education and the 
support of the poor." Reviewing the two different constructions of the 
tax provisions in the Constitution, the Court then proceeds as follows: 
"If we adopt the other construction we confine the poll tax 'for all pur- 
poses' to $2, as provided by the Constitution, and apply it to the pur- 
poses directed-eduoation and the support of the poor-and 'to no other 
purpose.' I t  makes the capitation tax uniform throughout the State, 
thus restoring the principle incorporated in the Constitution of 
1776 as amended in 1835. I t  conforms to the express declaration (457) 
of the people, as expressed in the amendnient ratified in August, 
1900, which provides that 'every person presenting himself for registra- 
tion shall pay, and before lie shall be entitled to vote he shall have paid, 
on or before the first day of May of the year in which he proposes to 
vote, his poll tax for the previous year, as prescribed by Article V, 
section 1, of the Constitution.' I t  is a strange anonialy to say that, 
while the right to vote is restricted by the payment of a poll tax which 
'shall never exceed $2,' the voter may be disfranchised for failure to pay 
a poll tax the amount of which is left to the discretion of the General 
Assembly, the Constitution thus guaranteeing to every citizen otherwise 
qualified the right to ~ o t e  by paying a poll tax of $2, and, by construc- 
tion, giving the General Assembly the power to increase it to any 
amount they may deem proper. Whatever may have been the construc- 
tion prior to 1 January, 1901, we find in this amendment, which then 
became a part of the Constitution by the vote of the people, a construc- 
tion which gives full force and effect to the provision that the State and 
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county capitation tax combined shall never exceed $2, as prescribed in  
Article Q, section 1." And finally the Court decided that Article V, 
section 1, is mandatory in the prohibition of any poll tax for any purpose 
whatsoever beyond $2, and that the proceeds of the tax, m-hen levied and 
collected, must be applied to the specific purposes designated in section 
2, and to no other. 

How the Court could have expressed itself with less ambiguity, I am 
at a loss to conceire. There is but one meaning that can be given to such 
plain and unmistakable language, namely, that $2 is the ne plus ultra of 
poll taxation, as clearly indicated in the Constitution by the use of the 
word "never," which is the universal adverb of negation. But, as we 
have shown, when discussing another branch of the subject, the Court 
afterwards deliberately construed the opinion in  R. R. v. Comrs., if we 
may speak of something which is perfectly clear as having been con- 
strued-and thus stated its view of that case: "It was held that this re- 
striction on the amount of the ~ o l l  tax contained in section 1 shall be 
given the significance which its terms clearly import-that the State and 
county capitation tax combined shall never exceed $2 on the head, and 
that this limit is fixed on the poll tax for the purposes indicated-that is, 
for the State and county-shall be always observed, notwithstanding that 
a given tax may be impbsed for some special purpose and with the special 
approral of the General Assembly." Summing up the matter, me find 
this to have been held in  R. R. v. Comrs., 148 S. C., 220 : 

1. That the question had not been decided before, but was then 
(458) an open one, ready to receive an authoritative consideration and 

final settlement of it upon a permanent basis. 
2. That the State and county poll tax can never for any purposes, or 

for all purposes, exceed $2. 
3. That the poll tax must always be applied to the purposes of educa- 

tion and the support of the poor. 
That decision, in respect to the poll tax, was unanin~ous, with four of 

the justices now sitting in the Court. The question was involx-ed in the 
case, because the Court said it was, and was at great pains to decide, it 
being one of great importance, and the learned justice who wrote the 
opinion reviewed all the pertinent authorities at  some length, because 
the question was in the case for decision, and after unanswerable argu- 
ment the Court arrived at the conclusions which I have just stated, and 
i t  was then said that the question was finally closed and could not arise 
again. Could language be more clear, direct, and emphatic than it was 
in  that case, and in the subsequent case of P e r r y  v. Comrs.? 

I t  is unnecessary to discuss previous cases, as i t  is the last utterance 
of the Court that counts, and gives the binding rule of action. I f  other 
rulings have been made of a character to justify reliance upon them as 
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settling the law, and individuals have entered into contracts because of 
them, the latter may be ~ a l i d  under another principle; but so far as the 
present case is concerned, where no such thing can possibly h a ~ e  occur- 
red and no vested right has been acquired, or other right which is under 
the  protection of the Fkderal or State Constitution, and as the trans- 
action is still in fieri, no sound reason can be advanced for our not being 
controlled by the last decisions, even if it be conceded that there are 
others of prior date to the contrary. The last x7ord in such a case is, and 
should be, the prevailing one. There may have been a variety of opinions 
expressed or intimated in former cases, many if not all of which were 
dicta, in the true sense of that word; but whether so or not. those cases 
were rex-ien-ed carefully and minutely by this Court in 22. R. c. Comrs. ,  
supra, and held not to conflict n~i th  the decision in that case, as it was 
stated by the Court that the question had not been closed, but was still 
open for debate and final decision, and the Court then proceeded to es- 
tablish finally the true rule and to foreclose the controversy so that it 
cannot arise again. 

The Court in that case did not limit itself to a discussion of the 
question as to how much poll tax could be levied for what has been called 
"ordinary expenses," but the opinion took a much broader sweep, and 
resulted in a decis ion  as to what was the extreme limit of the poll tax for 
all purposes-'(ordinary7' and "special"-and the conclusion was 
that no greater sum than $2 could be levied for the two coin- (459) 
bined, or for any and all purposes, that being the only permissible 
meaning of the words of Article V, section 1, "the State and county 
capitation tax combined shall never exceed $2 on the head." The framers 
of the Constitution used the most intensive and at the same time exten- 
sive word within the English I-ocabulary in order to set an impassable 
limit to the poll tax, which would apply to all cases of taxation, and the 
term, "shall n e v e r  exceed $2," allows of no exception, but is as broadly 
inclusive as any words could possibly be. The section says that the S t a t e  
and c o u n t y  tax combined shall never exceed $2. I s  a tax any less a 
county tax because i t  is levied for a special purpose? I s  not a tax for 
road purposes of any kind a county tax? How, then, could any tern1 
employed to express the will of the people in forming their organic law 
be more all-embracing? Besides, there is no authority to be found in 
any other article or section of the Constitution for levying a poll tax, 
except in section 1 of Article V. There is no mention of a poll tax in 
section 6 of that article or elsewhere, except in section 2, Article V, 
which provides how the proceeds of the poll tax shall be applied; and this 
answers the suggestion that the amendment of 1900 (Const., Art. VI ,  
see. 4)) prescribing the qualification of voters, refers only to the payment 
of the poll tax provided for in Article V, section 1. The latter section 
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is the only one which authorizes any poll tax for State and county pur- 
poses of whatever kind, and therefore the reference to it embraces the 
entire range of taxation on the poll for those purposes. The quotation 
in the opinion of the Court from P e r r y  v. Comrs. with reference to this 
matter does not militate against this view, but rather supports it. The 
learned justice who wrote the opinion was referring altogether to taxa- 
tion by a school district and not by a county, and when he nientions the 
State and county poll tax authorized by Article V, section 1, he says, as 
he had said before in the same opinion, "This poll tax, as we have seen, 
can never exceed $2." Just ice  Connor also adopted this view for the 
Court in R. R. v. Comrs., supra,  and at the risk of some repetition, but 
in order to make the point perfectly clear, I mill again quote that part 
of his language relating to this feature of the case: "It is a strange 
anomaly to say that, while the right to aote is restricted by the payment 
of a poll tax, which 'shall never exceed $2,' the voter may be disfran- 
chised for failure to pay a poll tax the amount of which is left to the 
discretion of the General Assembly, the Constitution thus guaranteeing 
to every citizen otherwise qualified the right to vote by paying a poll tax 
of $2, and, by construction, giving the General Assembly the power to 

increase i t  to any amount they may deem proper. Whatwer may 
(460) have been the construction prior to 1 January, 1901, we find in 

this amendment, which then became a part of the Constitution 
by the vote of the people, a construction which gives full force and effect 
to the provision that the State and county capitation tax combined shall 
never exceed $2, as prescribed in  Article V, section 1." This conflicts 
with the view of the Court in this case upon the subject. Article V, 
section 1, established the ratio of taxation between poll and property, 
and section 6, the ratio between the State and the county tax, but all 
authority to levy the poll tax is derived from Article V, section 1, and its 
maximum is thereby fixed at $2. 

Nothing can be gained for the argument of the Court by a reference to 
Article V I I ,  section 7. That section does not confer any power to tax 
upon counties, for they already had the power under Article V;  but i t  
merely restricts the pomer to tax, so as to require a vote of the people 
where the proposed tax is not for necessary expenses. I t  is not an 
enabling but a disabling clause; not creative, hut clearly restrictive. I t s  
words are those of prohibition instead of authorization, at least as to 
counties, who already had been invested with the power of taxation. Why 
give it to them again, if they already had i t ?  This Court has always 
regarded that section as giving no new or additional pomer, but as curb- 
ing that already given to counties, and this our decisions will show. 
Municipal corporations, such as cities, towns, school districts, etc., have, 

,510 
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with respect to their power of taxation, been placed on a different basis 
from the State and its counties, as our decisions will show. 

I f  taxes have been levied in the past, beginning in 1868-9, in violation 
of the plain words of the Constitution, it is no good reason for changing 
its meaning by judicial construction to meet the exigencies of the hour. 

Judge Cooley, the eminent author and expounder, in his treatise on 
Constitutional Limitations (7  Ed.), at  p. 75, says: "The Constitution 
of the State is higher in authority than any law, direction, or order made 
by any body or any officer assuming to act under it, since such body or 
officer must exercise a delegated authority, and one that must necessarily 
be subservient to the instrument by which the delegation is made. I n  any 
case of conflict the fundamental law must govern, and the act in conflict 
with it must be treated as of no legal validity. But no mode has yet been 
devised by which these questions of conflict are to be discussed and settled 
as abstract questions, and their determination is necessary or practicable 
only when public or private rights would be affected thereby. They then 
become the subject of legal controversy; and legal controversies 
must be settled by the courts. The courts have thus devolved upon (461) 
them the duty to pass upon the constitutional validity, sometimes 
of legislative and sometimes of executive acts. And as judicial tribunals 
have authority not only to judge but also to enforce their judgments, the 
result of a decision against the constitutionality of a legislative or execu- 
tive act will be to render i t  invalid through the enforcement of the para- 
mount law in the controversy which has raised the question." I f  we give 
full rein to every other department of the Government in the construction 
of the Constitution, we would soon be confronted by the very evil which 
i t  was adopted to prevent. While we will treat with proper deference 
and consideration any established departmental practice or usage, as 
perhaps indicating, by the impression made upon those who have fol- 
lowed it, what the Consitution means, where the custom has been con- 
tinued throughout a series of many years, we are not bound by it, and, as 
Judge Cooley says, the courts must, at last, determine what that meaning 
is as expressed therein. The Court cannot abdicate its right to construe 
the Constitution, or assign i t  to any one else. I t  may be that in the 
enormous growth, progress, and development of the State we may find a 
potent reason for enlarging the limit of taxation adopted in 1868. This 
can be done though, not by us, whose province is to interpret only what 
has been written, but by one of the two methods prescribed by the Consti- 
tution itself, which would require the assent of the people. (Art. XI I I . )  

Something has been said about the advantage to the citizen, under the 
statute now being construed, in the new system of repairing the roads 
over the old; but the question involved here is much broader, and more 
far-reaching in its results, than in anything contained in the statute 

17-172 51 1 
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under consideration. I t  concerns the general power of the counties to 
tax the poll, with the consent of the Legislature, without any limit and 
for any special purpose, and is not restricted to a poll tax of 35 cents and 
a property tax of $1.05, which are the limits fixed by this statute. Cnder 
the Constitution an unlimited power of taxation was not intended to 
reside anywhere. The framers bf the Constitution could no more esti- 
mate what rate of taxation would be required for the "ordinary" usual 
or '(everyday" expenses of a county than they could for its other ex- 
penses. Some counties would require more than others, and therefore 
one rate was fixed for all, which was supposed, a t  the time, to be suffi- 
cient for the government of the counties, if economically administered. 
I f  they miscalculated, we are not at liberty to correct the error. 

AIy conclusion is that the poll tax provided for in this statute is not 
authorized by the Constitution, and, if it is, that the proceeds 

(462) thereof cannot be paid on the bonds, or the interest, but should be 
applied, as direced by the Constitution, Art. V, see. 2, to the 

purposes of education and the support of the poor. This being so, the 
statute in question is invalid, upon the principle stated in the majority 
opinion, that the statute must stand or fall in its entirety, because after 
directing a lery of a poll tax and a property tax, it links the two together 
in  such a manner as to make them indissoluble, by providing that the 
constitutional equation between the two kinds of taxes shall always be 
observed. I t  is impossible for me to see why this is not the logical and 
inevitable result, if my position is correct, that the levy of the poll tax is 
void. This invalidates the entire statute, as the one tax cannot exist 
without the other, but both must coexist; being united as it were by an 
inseverable ligament. We applied the same principle most recently in 
Keith 2;. Lockhart, 171 N. C., 451. I t  was there said by Justice Hoke 
for a unanimous Court: "It is insisted for defendant that only the 
proviso being unconstitutional, this can be eliminated and the statute 
authorizing a special tax upheld. I t  is the recognized principle that 
'Where a part of the statute is unconstitutional, but the remainder is 
valid, the parts will be separated, if possible, and that which is constitu- 
tional will be sustained.' I n  Black on Constitutional Law the rule is 
said to be: 'If the invalid portions can be separated from the rest, and, if 
after their excision there remains a complete, intelligible, and valid 
statute capable of being executed, and conforming to the general pur- 
pose and inte$,of the Legislature as shown in the act, the same will not 
be adjudged unconstitutional in toto, but sustained to that extent.' The 
position, however, is not allowed to prevail when the parts of the statute 
are SO connected and dependent, the one upon the other, that to eliminate 
one will work substantial change to the portion which remains. Thus, in 
Bla'ck's work the author further says, page 63: 'And if the unconstitu- 
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tional clause cannot be rejected without causing the statute to enact 
what the Legislature did not intend, the whole statute must fall.' Speak- 
ing to the same subject in the first of the Employer's Liability Cases, 207 
U. S., pp. 463-501, the present Chief Justice White said: 'Equally clear 
is it, generally speaking, that when a statute contains provisions which 
are constitutional and others which are not, effect must be given to 
the legal provisions by separating them from the illegal. But this applies 
only to a case where the provisions are separable and not dependent one 
upon the other, and does not support the contention that vha t  is indi- 
visible may be divided. Moreover, even in a case where legal provisions 
may be severed in order to save, the rule applies only when i t  is plain 
that the Legislature would have enacted the legislation with the uncon- 
stitutional provisions eliminated. Citing Illinois Central R. R.  v. Mc- 
Kenon.il1, 203 U. S., 514." 

Another reason is that the tax scheme in this statute is and was 1463) 
intended to be an entire and indivisible one, and if any essential 
part of i t  is stricken from it, a i d  the remainder enforced, it would result 
in  doing something which was never contemplated, or authorized to be 
done, and, therefore, lack legislative sanction. Having reached the con- 
clusion that the statute in its present form is void, I need not discuss the 
other phases of the case, as the one reason assigned for my view is all- 
sufficient to sustain it, if I am right in the conviction that the poll tax 
is limited by the Constitution, for all purposes, to $2, or, in the language 
of the instrument itself, can never exceed that amount. Justice Rodman. 
thought that the poll a i d  property tax were so proportioned that each 
class of taxpayers might exercise a restraint upon the other, and for this 
reason they were inseparably linked together. R. R. v. Holden, 63 N. C., 
410. And the same was said in Russell v. Ayer, 120 N. C., 180. Justice 
Clark said very truly that the poll and property tax, as fixed by Article 
V, section 1, are standards for each other, whatever the poll is, placing 
a limit on the property tax, and the property tax creating the equation 
between the two. Under this adjustment the property tax on $100 worth 
of property could not exceed one-third of the poll tax, and the entire 
poll tax must be equal to and never exceed three times the property tax 
on a like amount of property. This was supposed to fairly apportion 
the burden on these two subjects of taxation-polls and property; and 
out of this adjustment there resulted a balancing of the two opposing 
forces, by which one is protected against oppression by the other. 

We cannot suppose that the levy in this statute of one 5/100 dollars on 
the poll and 35 cents on property was intended to be otherwise than addi- 
tional to the tax which had alrea'dy been levied in Alexander County up 
to the limit of $2, because the statute expressly says i t  shall be. There is 
no way, therefore, of reconciling this levy with the constitutional man- 
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date as to the amount of the entire poll tax, and no escape from the con- 
clusion that if it is void the statute falls with it. We cannot argue that 
it shall stop at  $2 when the statute expressly provides to the contrary. 

I t  will be seen, therefore, that I agree with the Chief Justice, that in  
no event can the poll tax exceed $2 for any or for all purposes; but I 
concur with the majority that if this be so, the statute is nugatory (as to 
this tax), as there was one entire and indivisible scheme of taxation con- 
templated by the Legislature, which is composed of poll tax and property 
taxes at  the rates designated in the statute, and which must stand or 
fall as a whole. 

I may properly add that the quotation from my opinion in Collie v. 
Comm.,  145 N. C., 183, made in the opinion of the Court, had 

(464) reference to the particular question then before us, as to the 
school tax under Article I X  of the Constitution, and when read 

with the context will be found to harmonize, in every respect, with the 
views herein stated. I said then that the poll tax could not exceed $2, 
except, perhaps, under Article IX, and my reasons for so holding were 
fully given and need not be repeated here. 

I t  has not been denied that there are some ill-considered dicta, favor- 
ing the view of the majority, which may be picked up here and there, 
like flotsam and jetsam, from the current of judicial opinion; but they 
were jettisoned long ago, and in 1908 this Court through Justice Con-  
nor ,  reviewed, as he said, "every case from which any light may be 
found upon this difficult question" (148 N. C., 239)) and most exhaust- 
ively (naming all of those cited by the majority), and deliberately con- 
cluded, first, that the poll tax can never exceed $2 for any purpose, 
ordinary, general, or special, and, second, that the proceeds of the poll 
tax must be applied to the purposes mentioned in the Constitution and 
to no other, in the latter respect repudiating what was said in Board of 
Educa t ion  v. Board of C'ommissiol~ers, 137 N. C., 310, decided in 1904, 
and upon which the majority rely and from which they quote. "We are 
not inadvertent to the fact that our conclusion, in this last respect, is not 
in  harmony with what was said in Board of Educa t ion  v. Board of Com-  
missioners, 137 N. C., 310," is the exact language of the Court, by 
Just ice  Connor, in the ~Wecklenburg case (148 N.  C., at  p. 245)) and the 
"last respect" to which he referred was "that Constitution, Article I, 
see. 2, applies the poll tax to the purpose of education and the support 
of the poor, and this language withdraws it for any other purpose." The 
distinct question in the Mecklenburg case (148 N.  C., 220) was whether 
a poll tax above $2 could be levied, the railroad company insisting that 
it should be, so as to prevent unjust discrimination against it, and the 
Court held that the poll tax, for any and all purposes, was absolutely 
restricted to $2. So that the question was there undoubtedly presented 
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and decided, if such a thing was possible. And in the Bunconzbe case 
the issue was, if anything, more clear-cut and pronounced, and the 
decision more emphatic. The point, and the single point, was whether 
the Superior Court held correctly that the poll tax could exceed $2 in 
any case. Justice Connor thus stated the one and only question to be: 
"Whether the words, 'that the State and county capitation tax shall never 
exceed $2 on the head,' prohibit a poll tax in excess of that sum for any 
purpose," and the answer was that they do, and that was the ratio de- 
cidendi. The great value of the discussion in the Perry case is that the 
Court told us, in the most explicit and unmistakable language, what the 
Mecklenburg and Buncombe cases had decided, as to the limit of 
the tax, both in respect to ordinary and special purposes. (465) 

The three cases in 148 N. C., therefore, are the latest authori- 
tative decisions and precedents upon the distinct subject of this appeal, 
and for that reason I follow and feel bound by them. I dissented in 
Hargraves v. Comrs., as the record shows, but by inadvertence my dis- 
sent was not entered in the official volume (168 N. c., 628) of the re- 
ports. This question was not discussed or decided in that case. The 
decision there was based upon a question entirely foreign to this dis- 
cussion. 

I t  remains only for me to say that the meaning of a Constitution- 
statutes and other instruments as well-is fixed at the time they are 
written, and is not changed by subsequent events. Construction, there- 
fore, should be confined to the written word, and it is utterly immaterial 
how individual judges may apparently have assented to dicta, the ques- 
tion finally being whether we should follow as binding precedents the 
well considered and final judgments of this Court, which were rendered 
in 1908, upon this very question, or reject them. I t  is obvious that what 
is said in Perry v. Comrs. about taxation by subdivisions of a county, 
such as school districts, can have no bearing upon the limitation of the 
State and county capitation tax, as it does not apply to that form of 
taxation, and, therefore, there can be no possible conflict between Perry's 
case and the Mecklenburg case. 

We are concerned not with results or consequences, but only with what 
the law is. Expediency has nothing to do with the question. Suspension 
of business and ultimate bankruptcy are not ordinarily products of fru- 
gality. "Live within your means" is the safest rule in public as well as 
in private affairs, and was commended to us by this Court in French v. 
Qomrs., 74 N.  C., 692, when discussing this same question of taxation, 
as one of great practical wisdom. 

I deem it of the utmost importance that we should adhere to what ha's 
already been deliberately and solemnly adjudged, stare decisis being not 
only a wise but a wholesome maxim of the law, to which strict observ- 
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ance is due, and changes in construction should not be made except for 
the most cogent reasons. The power of expounding the laws-which 
includes the great and responsible duty of deciding whether legislatures, 
State and municipal, have transcended in their past action the limits 
of their authority as defined by the Constitution-belongs to the judi- 
ciary. Sedgwick St. and Const. Law, p. 253. I f  it turns out that any 
change in the law is necessary for the public welfare, and to meet new 
conditions which require an extension of the legislative power, let it be 
done by the people in the regular exercise of their sovereign will, and not 

otherwise. Entil  it is thus done. I must read the Constitution as, 
(466) in my opinion, it is plainly expressed, and endeavor to enforce its 

provisions accordingly, for such is my duty. I n  performing this 
duty, though, I will always regard and consider with respect and defer- 
ence the ouinions of mv lkarned brethren. 

I t  may be that my brethren of the majority are right, and that I am 
wrong; but however this may be, their decision shall hereafter be the 
law with me, as I have a strong conviction that a question of construc- 
tion touching the organic law of the State should be settled once for all. u u 

and not be subjected constantly to the varying opinions or the personal 
notions of the judges. I t  should be made to rest upon a permanent and 
unchangeable basis. As said by one of my predecessors, in a similar 
case, "my only object in expressing my views at all has been to call at- 
tention to the subject, so that, if deemed necessary, steps may be taken 
to make the law perfectly free from doubt, one way or the other," and 
thus entrench and secure it firmly against the alternation of opinion. 

PEE CURIAN. Since the opinions in this case were handed down our 
attention has been called to the objection made to the form of the bonds. 
The objection is made that the form of the bonds is not in accordance 
with the statute. The defendants contend that the bonds are proper in  
form and payable as required by the statute. 

We are of opinion that the form of the bonds is correct and that they 
are issued and payable substantially as required by law. 

The judgment of the Superior Court in that respect is 
Affirmed. 

Cited: Benncit v. Comrs., 173 N.C. 628 (Ic, 2c) ; Mills v. Comrs., 175 
N.C. 218 (lc,  2c) ; R. R. v. Cherokee County, 177 N.C. 94 (2j) ; Wag- 
staff v. Highway Corn., 177 X.C. 358 (Ic,  2c) ; Wagstaf v. Highway 
Com., 177 N.C. 361 ( I j ,  2 j ) ;  Parvin v. Comrs., 177 N.C. 509 (5c);  
R. R.  v. Comrs., 178 N.C. 453, 454 (212) ; R. A. v. Comrs., 178 N.C. 459 
(2 j )  ; Davis v. Lenoir, 178 N.C. 669 (2c, 5c) ; Smith v. Comrs., 182 
N.C. 156, 157 (2j) ; Hammond v. McRae, 182 K.C. 754 (5c) ; R. R. v. 
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Reid, 187  N.C. 324 (5c) ;  Henderson v. Wilmington, 1 9 1  N.C. 288 
( 5 c ) ;  Barbour v. Wake County, 1 9 7  N.C. 317 (5c);  Glenn v. Comrs. 
of Durham, 201  N.C. 239 (2c) ; Warrenton v. Warren County, 215 N.C. 
369 (3j) .  

MYR-4 T. JENKINS ET AL. v. GRAHAM H. LAMBETH ET AL. 

(Filed 15 November, 1916.) 

1. Estates-Contingent Remainders-Vesting of I n t e r e s t D o n o r ' s  Death 
-Trusts-Deeds and  Conveyances-Interpretation. 

The general rule, applying to deeds in trust as  well as  wills, that  when 
a testator, after a prior limitation of his property, makes, in present 
terms, a disposition of the same in remainder to his own heirs or right 
heirs, these heirs, nothing else appearing, are  to be ascertained and de- 
termined on as  of the time of his death, favored by the courts because 
it  has the tendency to hasten the time when the ulterior limitation takes 
on a transmissible quality, is not a rule of substantive law which the 
courts a re  imperatively required to follow, but a rule of interpretation 
adopted to ascertain correctly the intent of the donor, and may be de- 
parted from where a different meaning is disclosed from a proper perusal 
of the entire instrument. 

2. Sarne-Right H e i r e D i s t r i b u t i o n .  
The donor conreyed, in 1875, certain of his lands in trust for the sole 

and separate use of his wife for life, upon her death for the use and 
benefit of their children or the representative thereof living a t  her death, 
in trust to be conreyed in fee to such as  may be living a t  the death of 
the donor; but should the wife die before the donor, her husband, without 
leaving such children or representatives thereof, then the trustee to con- 
vey the lands,to the donor, his heirs and assigns, in fee; and should the 
wife die after her husband, the donor, leaving no such child or repre- 
sentative, then the trustee shall convey the lands in fee to the right heirs 
of the donor, whosoever they may be, their heirs and assigns. The donor 
predeceased his wife, who is still living without child or representative 
thereof, and she and the "right heirs" of the donor a re  the only persons 
interested. Construing the entire instrument as  of its date to effectuate 
the evident intent of the donor, i t  is Held, the distribution of the estate 
was postponed until the death of the wife, the life tenant, a t  which 
time only can the designated heirs or true owners be ascertained and 
determined. 

CIVIL ACTION heard on motion f o r  final judgment before Bond, (467) 
J.;at M a r c h  Term, 1916, of PASQUOTANK. 

T h e  action mas to  procure a sale of cer tain real  estate conveyed i n  1875 
by R. C. Jenkins,  now deceased, i n  t rus t  f o r  h i s  wife, M y r a  T., one of 
t h e  plaintiffs, f o r  life, with remainders over, etc. T h e  land  hav ing  been 
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sold under decree in the cause and the sum of $8,000 realized and held 
for distribution, on this, a motion for final judgment, plaintiffs or some 
of them contended that, as shown by decree, the proper disposition of 
the fund in question is controlled by the terms of the deed of R. C. 
Jenkins, the former owner, and that under said deed and subject to the 
life estate of said Myra T., the life tenant, the remainder in the fund is 
owned by the right heirs of R. C. Jenkins, these heirs to be ascertained 
as of the date of his death, and defendants contending that by correct 
construction of said deed the ascertainment of these heirs is postponed 
till the death of the life tenant. On the hearing, his Honor being of 
opinion with the defendants, judgment was so entered, and the plaintiffs, 
some of the present heirs at  law, excepted and appealed. 

J .  B. Leigh for guardian ad Zitem. 
Ayd le t t  & Sinzpson for appellant. 

HOKE, J., after stating the case: From the pleadings and admitted 
facts it appears that in March, 1875, Dr. R. C. Jenkins conveyed the 
property in question to Palemon John, Esq., in trust, as follows: 

"First. For the sole and separate use and benefit of Myra T. Jenkins, 
wife of said R. C. Jenkins, the party of the first part, for and during 

her natural life; 
(468) "Secondly. Upon the death of said Myra T. Jenkins, the said 

R. C. Jenkins, surviving, then to hold the same for the sole use 
and benefit of such child or children of the said R. C. and Myra T. 
Jenkins or the representative of such child or children as may be living 
a t  the death of said Myra T. Jenkins, in trust to convey the same in fee 
to such child or children of the said R. C. and Myra T. Jenkins, or the 
representatives of such as may be living at  the death of said R. C. 
Jenkins, share and share alike, that is, to each child living and the rep- 
resentatives of such child as may be dead, one share ; 

"Third. Should the said Myra T. Jenkins die leaving no child or 
children or the representatives of such by her said husband, the said 
R. C. Jenkins, and also learing her said husband surviving her, or 
should she die leaving child or children, or the representatives of such, 
and they should die before said R. C. Jenkins, then in either of these 
events the party of the second part, his heirs or assigns, shall convey the 
land herein described to the said R. C. Jenkins, his heirs and assigns, in 
fee ; 

"Fourth. Should the said Myra T. Jenkins die after her husband, the 
said R. C. Jenkins, leaving no child or children by him, or the repre- 
sentatives of such child or children, then in this event the said P. John, 
the party of the second part, shall convey in  fee the land herein con- 



N. C.] FALL TERM, 1916. 

veyed to the right heirs of the said R. C. Jenkins, the party of the first 
part, whosoever they may be, to them, their heirs and assigns forever." 

That Myra T. Jenkins, the life tenant, is still living; that the grantor, 
R. C. Jenkins, died before the institution of the suit, and that there was 
no child or representative of such child surviving, and that the parties 
interested in the fund under the will are the said life tenant and the 
"right heirs" of R. C. Jenkins, present or prospective, as the case may be. 

I t  is undoubtedly the general rule that when a testator, after a prior 
limitation of his property by will, makes in present terms, a disposition 
of the same in  remainder to his own heirs or right heirs, these heirs, 
nothing else appearing, are to be ascertained and determined on as of the 
time of his death. This is not only the primary meaning of the word 
heirs, but the position is said to be-favored by the courts because in its 
tendency it hastens the time when the ulterior limitation takes on a 
transmissible quality. Xewkid'c t1. Hnzues, 58 K. C., 265; Rives v. PIG- 
xle, 43 N. C., 237; Jones v. Oliver, 38 N. C., 269; Welch  v. Blanchard, 
208 Mass., 523; Wallace v .  Diehl, 202 N.  Y., 156, reported also in 33 
L. R. A, n. s., pp. 1 and 9, where the general question is treated in a 
full and instructive note by the editor. As said in some of the 
cases on the question, however, notably, in Heard v. Read, 169 (469) 
Mass., 216, and others, this is not a rule of substantive law which 
the courts are imperatively required to follow, but is a rule of interpreta- 
tion adopted as tending to ascertain correctly the intent of the testator, 
and may be departed from where a different meaning is disclosed from a 
proper perusal of the entire instrument. And, considered in that view, the 
same rule of interpretation should prevail in construing a deed of trust 
where the ultimate disposition in remainder is to the heirs or right heirs 
of the grantor; but, as in the former case, the rule should yield when, con- 
strued by accepted principles, the intent and meaning of the deed is to 
clearly postpone the time for ascertainment of the heirs to a later period. 

I n  the present case, all of the interests contemplated and provided for 
in the deed having disappeared except that of the life tenant and the 
right heirs of the grantor, and he being now dead, under the general rule 
referred to the claims of these parties might and should be very well dis- 
posed of as vested interests (Tiedeman on Real Property, see. 403), but 
for the language of the fourth limitation, that being the clause which is 
now controlling on the question, "Should the said Myra T. Jenkins die 
after her husband, the said R. C. Jenkins, leaving no child or children 
by him or the representatives of such child or children, then, in this 
event, the said I?. John, the party of the second part, shall convey in fee 
the land herein conveyed to the right heirs of the said R. C. Jenkins, the 
party of the first part, whosoever they may be, to them, their heirs and 
assigns forever." 
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This deed of trust, made in 1875, to provide a life estate for the wife, 
then in support of certain contingent estates with the ulterior limitation, 
as recited, must be construed as of the time when made. What did the 
grantor then convey, according to the true intent and meaning of the 
instrument? When, in  providing for the return of the estate to his own 
right heirs, he specified that on the death of his wife the trustee should 
convey to his own right heirs, he contemplated that there should then be 
an  act inter partes between the trustee and them; and when he specified 
further that this conveyance should be to his own right heirs, '(whosoever 
they should be," he clearly intimated those of his heirs who were such at 
the time indicated-at the termination of the life estate. The deed, then, 
by its terms and meaning having fixed upon the death of the life tenant as 
the time when the heirs of the grantor should be ascertained, under our 
authorities his Honor was right in holding that the limitation is still a 
contingent one, the person to take being uncertain, and the distribution of 

the fund must be postponed until the true owners can be properly 
(470) determined on and their interest declared. Rees v. Williams, 165 

N. C., 201; same case, 164 S. C., 128; Latham v. Lumber Co., 
139 N.  C., 9 ;  Bowen v. Hackney, 136 N. C., 187, citing Hunt v. Hall, 
37 Me., 363; Fearne on Contingent Remainders, Class 4. 

We find no error in the record, and the judgment of the court below is 
Affirmed. 

VALKER, J., concurring in result. 

Cited: Grantham v. Jinnette, 177 N.C. 237 (c ) ;  Thompson v. 
Humphrey, 179 N.C. 51 ( c ) ;  Ex Parte Rees, 180 N.C. 193 (c) ; 
Baugham v. Trust Co., 181 N.C. 409 (c) ; Cilley v. Geitner, 182 N.C. 
718 (c) ; Witty v. Witty, 184 N.C. 378, 379, 381 (c) ; Pratt v. Mills, 
186 N.C. 397 (c) ; Dillon ?;. Cotton illilk, 187 N.C. 816 (c) ; Scales v. 
BarAnger, 192 N.C. 101 (c) ; Yarn Co. v. Dewtoe, 192 N.C. 124 (c) ; 
Trust Co. v. Stevenson, 196 N.C. 31 ( c ) ;  Trust Co. v. Lindsay, 210 
N.C. 654 ( c ) ;  Stephens v. Clark, 211 N.C. 90 ( c ) ;  Priddy & 00. v. 
Sanderford, 221 N.C. 425 (c). 
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PITTSBURG LIFE AND TRUST COMPANY v. JAMES R. YOUNG, 
COMMISSIONER OF INSURINCE. 

(Filed 15 Xovember, 1916.) 

1. Taxation-License Tax-Foreign Corporations. 
Foreign corporations do business here by comity of the State, and the 

latter may impose a license tax as  a condition upon which such corpora- 
tions may do business here under the protection of our laws, where such 
is not a n  interference with interstate commerce, or the tax otherwise 
invalid. 

2. Same-Gross Earnings. 
A license tax imposed as  a condition upon which a foreign life insur- 

ance company may do business here may be fixed by a percentage upon 
its gross earnings within our borders. 

3. Same--Statutes, Interpretation. 
The various statutes contained in Schedule B of our revenue laws, tax- 

ing gross earnings within our borders of foreign life insurance com- 
panies, brought forward in section 5175 of the Revisal and subsequent 
statutes, and section 451.5 of the Revisal, codifying and classifying the 
insurance laws, should be construed as  a whole as  constituting one scheme 
of taxation, and, thus construed, i t  is Held,  that  the tax imposed upon the 
gross earnings of such companies derived within the State is a license or 
occupation tax. 

4. Same-Direct Remittance. 
Where a foreign life insurance company has acquired business by re- 

insurance from other foreign companies, the policies being on the lives 
of residents of this State, who remit their premiums direct to the home 
office, the company by receiving remittances in this manner may not 
escape taxation to that extent upon its gross earnings, derired within 
the State, for the license tax imposed by the statutes is not a tax upon 
the receipts, but a tax equal to 2y2 per cent on their gross amount, and 
not confined to cash received or collections actually made within our 
borders. 

5. Taxation-License Tax-Gross Receipts - Constitutional Law - Com- 
merce. 

The license tax imposed upon the gross receipts of insurance companies 
on business written within the borders of our State, Revisal, secs. 5175, 
4615, is not in contravention of the fourteenth amendment to the Constitu- 
tion of the United States, as to due process and the equal protection of the 
law, nor a burden upon interstate commerce. being restricted to intrastate 
commerce, and not extending beyond the boundaries of the State. 

CIVIL SCTIOX tr ied before Bond, J., a t  J u l y  Term, 1916, of (471) 
WAKE. 

T h e  sui t  was brought  to  recover cer tain license taxes which h a d  been 
pa id  b y  t h e  plaintiff, under  protest, t o  the  defendant f o r  the  privilege 
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TRUST Co. v. YOUNG. 

of carrying on its business in this State, and was heard upon demurrer 
to the complaint, which, in substance, is as follom7s : 

The plaintiff, complaining, alleges : 
1. That i t  is a corporation duly created, organized, and existing under 

and by virtue of the laws of the State of Pennsylvania, having its prin- 
cipal office and place of business in the city of Pittsburg, where i t  is 
conducting, among other things, a life insurance business. 

2. That the defendant, James R. Young, is Insurance Commissioner 
for the State of Xorth Carolina. 

3. That in  the year 1906 the plaintiff took over and assumed a large 
number of policies of life insurance which had been issued from time 
to time to residents of the State of North Carolina by the Security 
Trust and Life Insurance Company, a corporation organized under the 
laws of the State of Pennsylvania and having its home office in Phila- 
delphia, Pennsylvania; that in the year 1908 the plaintiff took over and 
assumed a large number of policies of life insurance which had been 
issued from time to time to the residents of the State of Korth Carolina 
by the Washington Life Insurance Company, a corporation organized 
under the laws of the State of New York and having its home office in 
New York City; that at the time of the said reinsurances this company 
was not licensed to transact business in the State of North Carolina and 
was not transacting business therein, and contracts of reinsurance be- 
tween the said two companies and this plaintiff were executed and de- 
livered beyond the boundaries of the State of North Carolina, one 
contract being executed and delivered in the State of New York and the 
other contract being executed and delivered in the State of Pennsyl- 
vania; that in the year 1910 the plaintiff applied to the Insurance Com- 
missioner of the State of North Carolina for a license to transact 
business in  the said State, and received a license so to do 1 April, 1910, 
and thereafter it has continued to be licensed and has transacted business 

in the said State of North Carolina, and from time to time it has 
(472) issued policies of life insurance to residents of the said State; 

that by the terms of all of the said policies so issued by the plain- 
tiff and issued by the companies reinsured the premiums are payable at 
the home office of the company issuing the same. 

4. That, as it is advised and believes, and so alleges, it was, under the 
laws of the State of North Carolina, liable for a license tax on the 31st 
day of December and on the 30th day of June of each year of 2% per 
cent only on the premiums collected by it in said State from its policy- 
holders, including policyholders whose policies had been reinsured as 
heretofore stated, residing in said State of North Carolina, and that i t  
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was not liable for said license tax upon the premiums collected by mail 
at  the home office from its policyholders. 

5. That the said Insurance Commissioner required i t  to pay to him a 
license tax upon all premiums collected by it from its policyholders 
residing in the State of North Carolina, whether collected within the 
State of North Carolina or collected by i t  at  its home office by mail, 
upon the penalty of the revocation by him of its license to do business 
in  North Carolina if i t  should fail to pay the same. 

6. That in the years 1912, 1913, and 1914 plaintiff paid to the de- 
fendant, under its protest that the execution of the same as part of its 
license tax was illegal, the aggregate sum of $2,561.52, having thereto- 
fore paid to him the full amount of the said license tax admitted to be 
due, and that the payment of that part of the tax claimed to be illegal 
was paid by plaintiff under protest to prevent a revocation of its license, 
which was threatened by the defendant. 

7. That, as plaintiff is advised and believes, and so alleges, the demand 
by the State from the plaintiff of a tax measured by premiums received 
in  Pennsylvania on policies issued by other companies to residents of 
North Carolina and assumed by the plaintiff before it was licensed to do 
business in this State is a violation of the fourteenth amendment to the 
Constitution of the United States, and that likewise a tax measured by 
the premiums received in Pennsylvania on any policy issued by the 
plaintiff to residents of North Carolina after it was licensed to do busi- 
ness in this State is a violation of the said fourteenth amendment. 

8. That, as the plaintiff is advised and believes, and so alleges, it is 
entitled to recover from the said Insurance Commissioner the aggregate 
sum of $2,561.52. 

Wherefore, the plaintiff demands judgment that it recover against 
the defendant the sum of $2,561.52, and the costs and disbursements 
of this action. JOHN W. HINSDALE, 

Plaintiff's Attorney. 

I n  order to get a precise understanding of the question involved (473) 
in this appeal, it will be necessary to set forth here those parts of 
our statute law relating to the subject. The provisions of the Revisal 
1905 are as follows : 

Section 4115 (2)  : "All of said companies shall pay a tax of 2% 
per centum upon the amount of their gross receipts in this State." 

Section 4719 : "Every general agent shall, within the first thirty days 
of January and July of each year, make a full and correct statement, 
under oath of himself and of the president, secretary, or some officer at  
the home or head office of the company in this country, of the amount of 
the gross receipts derived from the insurance business, under this chap- 
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ter, obtained from residents of this State, or on property located therein, 
during the preceding six months, and shall within the first fifteen days 
of February and August of each and every year pay to the Insurance 
Commissioner the tax imposed by this chapter upon such gross receipts." 

Section 4720 provides: "That every policyholder shall, 011 demand of 
the Commissioner, furnish information of all insurance held by him, to 
enable the Insurance Commissioner the better to enforce the payment of 
the taxes imposed by this chapter." 

Section 4806: "A11 contracts of insurance on property, liues, or inter- 
ests in this State shall be deemed to be made therein; and all contracts 
of insurance the application for which is taken within this State shall be 
deemed to have been made within this State, and shall be subject to the 
lams thereof." 

The above extracts are taken from the chapter in the Revisal on 
Insurance. 

I t  is provided by the Public Laws of 1911, ch. 46, see. 26, and by 
Public Laws of 1913, ch. 201, see. 26 (known as the Revenue Act), as 
follows : "Taxes in this schedule shall be imposed as license taxes for the 
privilege of carrying on the business or doing the act named, and nothing 
in this act contained shall be construed to relieve any person or corpora- 
tion from the payment of tax as required in the preceding schedule 
[property tax schedule]. The license issued under this schedule shall be 
for twelve months and shall expire on the thirty-first day of May of each 
year. Such license thus obtained shall be a personal pri~ilege, and shall 
not be transferable nor any abatement in the tax allowed; and unless 
otherwise provided in the section levying the tax, the tax levied for the 
use and benefit of the State shall be collected in the county in which the 
business is conducted." 

Each of said acts has this provision in i t :  "A11 of said (insurance) 
companies shall pay a tax of 23$ per centum upon the amount of 

(474) their gross receipts in this State," which clause is taken from 
section 61 of chapter 46, and chapter 201 (Schedule B) above 

mentioned. The same provision also appears in Revisal, see. 5175, it 
being a part of Revisal, chapter 110, entitled "Revenue Act," and of 
paragraph V, entitled "Schedule B, Licenses." 

Sections 4719 and 4720 require general agents of insurance companies 
within the first thirty days of January and July of each year to make 
"a full and correct statement, under oath, of the amount of the gross 
receipts, derived from their business, obtained under said chapter 110, 
from residents of this State," and to pay to the Insurance Commissioner 
within the first fifteen days of February and August the tax upon such 
gross receipts. 
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A t  the hearing of the case the court sustained the demurrer, and the 
plaintiff appealed. 

J o h n  W.  Hinsdale and Prank Ewing for p la in t i f .  
T. W.  Bicket t  and T .  H. Caloert for defendant. 

WALKER, J., after stating the case: The right of a State to lay a 
tax on a foreign corporation, or to impose other burdens as a condition 
of its entering its borders for the purpose of conducting its business or a 
part  of it there is well established by the authorities. No State is bound 
except as a matter of comity, to recognize corporations created by other 
States or to permit them to transact business within its limits; and 
therefore each State may impose such conditions and burdens, in respect 
to taxation, as i t  may choose, upon foreign corporations desiring to es- 
tablish business within its borders, exploit its resources, enter its markets, 
and enjoy the benefits and protection of its laws, subject only to the 
restriction that its tax laws must not operate as an interference with 
foreign or interstate commerce, or unjustly discriminate b e t ~ ~ e e n  dif- 
ferent foreign corporations of the same class after they have been ad- 
mitted to do business within the State and complied with the conditions 
originally imposed. 36 Cyc., 857, 858. 

There are some limitations on the powers of a State with reference to 
imposing burdens upon a foreign corporation which hare been recog- 
nized by the courts, but they need not be discussed here, as no such ques- 
tion arises in this case. 

I t  is within the power and discretion of each State to impose an annual 
or other license or privilege tax on all foreign corporations doing busi- 
ness within its limits; and it is no valid objection that such tax is higher 
than that imposed on similar domestic corporations. Although a tax of 
this kind is often spoken of as a franchise tax, it is to be observed that 
the State cannot tax a foreign corporation in  respect to its fran- 
chise of corporate existence, the right to be a corporation, but (475) 
that the privilege of doing business in a given State, in its cor- 
porate character, may be considered as a franchise and taxed as such. 

A license or privilege tax on foreign corporations may be graduated 
according to the amount of their capital stock, and so much of the 
capital of a corporation as is employed in a given State may be there 
taxed. 31  Cyc., 860 and 861. I t  is held that "a tax on the gross earnings 
or receipts within the State of a foreign corporation is a proper and 
legitimate exercise of the taxing power, as it is in reality a tax on the 
privilege of doing business within the State measured by the volume of 
business transacted; but the Legislature must provide some method of 
ascertaining the amount of the gross receipts and prescribe the rate of 
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taxation." 37 Cyc., 863 and 864, and note containing many cases on the 
- .  

subject. 
I t  is well settled, then, that a tax for the privilege of carrying on busi- 

ness in a State, or a franchise tax, may be imposed by the latter upon a 
foreign corporation, and the amount of i t  may be fixed on the basis of a 
percentage of its gross receipts from businesB or property, provided the 
business is transacted in the State from which receipts are derived or the 
property is located there. So. B. and L. Asm. v. h70rmnn, 98 Ky., 294 
(s. c., 31 L. R. A, 41; 56 Am. St. Rep., 361, and note a t  p. 374); 
Pacific Exp. Co. v. Seibert, 142 U. S., 339. 

The questions then recur as to whether the tax laid by the statute upon 
the "gross receipts in this State" of the plaintiff is a license or franchise 
tax, and whether the term employed restricts the tax to moneys actually 
received in this State or extends to such portions of plaintiff's earnings 
on business in this State as are remitted directly to it in Pittsburg, Pa., 
by checks of its policy-holders given for premiums and mailed to it there. 
This is stating the latter question as broadly for the plaintiff as it could 
desire. 

That the tax is for the privilege of doing business in this State appears 
conclusively from a consideration of the history of this clause as it ap- 
pears in the various statutes on the same subject, and which constitute as 
a whole one scheme of taxation. The expression, '(gross receipts in this 
State," originated in the Revenue Act many years ago, and is found in 
that act as brought forward in  the Revisal as chapter 110 (see. 5175) 
and subsequent statutes. I t  was also placed in the insurance laws, which 
were brought forward and codified as chapter 100 (sec. 4715)) so that 
the entire body of insurance law might be consolidated; but this did not 
change, and &as not intended to change, the nature of the tax as one for 
the privilege of doing business in this State. As found in the Revenue 

Act, it is in Schedule B, which embraces only license and privilege 
(476) taxes, and it is so declared in the preamble or caption of the act, 

and the manner of laying the tax itself shows the intention that it 
should be nothing more than a hrivilege or business tax. The mere fact 
that it mas measured by the amount of gross receipts does not make it any 
the less a privilege tax, but that is only the adoption of a fair and just 
standard by which to gauge its amount, and it is not at all unusual to grad- 
uate such a tax by the extent or volume of the licensee's business in the 
particular locality. Besides, the companion statutes above set forth clearly 
indicate the purpose of the Legislature that it should be an occupational 
tax for the privilege of doing business. I t  is competent to consider such 
statutes for the purpose of construction of the one in question. Board v. 
Comrs., 137 N. C., 67; Arendell v. Worth, 125 N. C., 111; Abernethy 
a. Comrs., 169 N. C., 631; Grocery CO. v. Bag Co., 142 N. C., 179. 
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H a ~ ~ i n g  determined what kind of tax this is, we proceed to the next 
question, as to what the term "gross receipts in this State" means. 

The plaintiff contends that it does not embrace premiums paid by 
policy-holders directly to the company at its home office in Pittsburg, 
Pa., by checks or drafts mailed by them to it, but that i t  only embraces 
money actually collected or received in  this State. This, though, is a 
clear misconception of its true meaning. I t  is not taxation of the re- 
ceipts, but a tax equal to 2y2 per cent on their gross amount, and it is 
not confined to cash or other collections in this State to the exclusion of 
the premiums paid directly by check to the home office, as the tax is one 
on the income or earnings from the business done in this State, however 
received by or paid to the company. The standard is the volume of the 
earnings and not the method of payment. Any other interpretation 
would render the legislation nugatory and disappoint the clear intention 
of the Legislature. The statute could easily be evaded and nullified; 
and while this reason should not be considered, if the meaning is per- 
fectly clear, so that there is no room for construction, it is a legitimate 
circumstance to be considered in ascertaining the meaning where con- 
struction is necessary. But the Revenue Law shows, without any doubt, 
that the "receipts" intended were those derived from its business in this 
State. 

This question, regardless of the light to be obtained from cognate stat- 
utes, was considered, and a contention similar to that of plaintiff in this 
case was fully answered in Phila. and R. R. R. Co. v. Commonwealth, 
104 Pa.  St., 80, 82, where the Court said: "It is argued by the able and 
ingenious counsel of the defendant that the taxability or otherwise of 
the gross receipts depends upon the relation of the taxing act to 
those into whose hands they come; in other words, that the ex- (477) 
pression 'gross receipts of said company' means the gross amount 
received by said company, and that, as the company, as such, received 
nothing, it had no gross receipts. We do not so understand the act. As 
we construe it, 'gross receipts' is equivalent to 'gross increase' or 'gross 
earnings,' and we think that their origin and ownership, rather than the 
hands into which they come, must be considered in determining the ques- 
tion whether they are taxable or not." But the case of Corn. v. Eq. L. A. 
Soc. of U. S., 249 Pa. St., is, perhaps, a full authority for our view of 
the case. There i t  is said: "The annual tax upon premiums of insur- 
ance companies of other states or foreign governments shall be at the 
rate of 2 per centum upon the gross premiums of every character and 
description received from business done within this Commonwealth. . . . 
I t  seems, however, that the premiums for insurance written and main- 
tained upon the lives of residents of Pennsylvania are not all paid to 
these agencies in Pennsylvania. Some of them are sent to the home 
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office in New York, or are paid to the society through agencies outside 
the State of Pennsylvania. I n  making up its returns for taxation for 
the years 1906 to 1910, inclusive, the society did not include these pre- 
miums paid by residents of Pennsylvania for insurance upon their lives 
which were sent to points outside the State. . . . I n  order to determine 
the question in controversy we must ascertain the source of the premiums 
which were paid to agencies outside the State. I f  they mere received by 
the society from business done within the Commonmrealth, then they were 
subject to the tax. I f  they did not come from such business, they were 
not subject to the tax. . . . When it (the insurance company) comes 
within our borders to do business, it renders a service; it furnishes pro- 
tection and indemnity to its beneficiaries, residents of the State of Penn- 
sylvania. That is the business which i t  does in Pennsylvania, and that 
is the purpose for which it seeks and is granted permission to enter. 
Furnishing that service, that insurance against loss, it makes a proper 
charge to cover the cost of the service which it renders, and that charge 
is the premium. I t  is simply payment for the valuable service it ren- 
ders. Whether that service be paid for on the spot where the service 
is rendered or whether the amount be remitted to the home office does not 
change the character of the business done and for which recompense or 
payment is made. I f  i t  happens to be made to an agency in Pennsyl- 
vania, the defendant society admits without question that it is received 
from business done within this Commonwealth, and is subject to the tax. 
How can the fact, or the character, of the business done for the benefit 

of residents of Pennsylvania be altered or affected in any way by 
(418) the manner in  which or the place where the payment for the busi- 

ness done and the service rendered is made? Clearly, i t  cannot 
be so affected." That case was taken by writ of error to the Federal 
Supreme Court, and, the construction of its own statute by the State 
court being accepted as final, i t  was held that the Legislature acted well 
within its power when it laid the tax as one for the privilege of doing 
business in  the State, and that there was no infraction of the Federal 
Constitution or any of its amendments. Eq. L. Ass. Soc. of U.  8. v. 
Com. of Pa., 238 U. S., 143. Jzlstice Holmes, writing for this Court, 
said: "These policies of life insurance, according to the statement of 
the plaintiff in error, are kept alive and renewed to residents of Penn- 
sylvania by payments from year to year. The fact that the State could 
not prevent the contracts, so far as that may be true, has little bearing 
upon its right to consider the benefit thus annually extended into Penn- 
sylvania in measuring the value of the privileges that it does grant. We 
may add that the State profits the company equally by protecting the 
lives insured, wherever the premiums are paid. The tax is a tax upon 
a privilege actually used. The only question concerns the mode of 
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measuring the tax. As to that, a certain latitude must be allowed. I t  
is obvious that many incidents of the contract are likely to be attended 
to in Pennsylvania, such as payment of dividends when recei~ed in cash, 
sending an adjuster into the State in case of dispute, or making proof 
of death. I t  is not unnatural to take the policy-holders residing in the - .  

State as a measure without going into nicer if not impracticabledetails. 
Taxation has to be determined by general principles, and it seems to us 
impossible to say that the rule adopted in Pennsylvania goes beyond 
what the Constitution allows," citing F l k t  c. Stone Tracy Co., 220 
U.  S., 107, 162, 163; Conn. Mut. L. Ins. Co. v. Epratley, 172 U .  S., 602, 
611; Penn. L. Nut. F. Ins. Co. v. Meyer, 197 U .  S., 407, 415. 

As our Revenue Act expressly classifies this as a license tax imposed 
for the pririlege of doing business in the State, i t  would seem that upon 
all questions presented by this record the cases just cited are ample to 
sustain the ruling below. 

The reliance of the plaintiff upon the fourteenth amendment to the 
Federal Constitution is futile in view of those decisions and So. B. and 
L. Assn. v. Norman, supra, where the cases are collated; and equally un- 
tenable is the position that the tax is a burden upon interstate com- 
merce. I t  is ristricted to an intrastate transaction and does not extend 
beyond the boundary of the State, for it is distinctly a tax for the privi- 
lege of doing business within and not without the State. I t  was said in 
the Norman case, supra, (at  p. 43), where there is an elaborate 
discussion of the question, backed by the highest authority: "It is (479) 
armed that the freedom of commerce between the States is inter- u 

fered with, and the equal protection of the laws denied the corporation. 
The statute, whatever may be said of the nature of the tax it imposes, in 
express terms affects only business done within the State. The business 
-traffic or commerce, if you please so to term it-of the corporation is 
purely internal or domestic. Having under consideration the validity of 
a tax imposed on a Kebraska express company by a Missouri statute 
(act 16 May, 1889) similar to the one now in question, the Supreme 
Court, by Justice Lamar, after quoting the statute, said: 'It is manifest 
that these provisions of the statute, so far from imposing a tax upon the 
receipts derived from the transportation of goods between other States 
and the State of Nissouri, expressly limit the tax to receipts for the sums 
earned and charged for the business done within the State. This positive 
and oft-repeated limitation to business done within the State, that is, 
business begun and ended within the State, evidently intended to exclude, 
and the language employed certainly does exclude, the idea that the tax 
is to be imposed upon the interstate business of the company. Business 
done within the State cannot be made to mean business done between the 
State and other States.' " 
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It will be observed that our statutes above mentioned are i n  pa& ma- 
tem'a, and when considered together, as they should be (Black i n  Inter. 
of Laws, p. 331, and note 44 et sey.), levies the tax upon "the amount of 
the gross receipts derived from the insurance business under this chapter 
obtained from residents of this State," a purely domestic or intrastate 
subject, having no direct or even indirect connection with any interstate 
business of the company; and the case, therefore, falls naturally and 
easily within the principles so clearly set forth by Justice Holmes in the 
case above cited and by the State court in the ATorman case, supra. 

The plaintiff further contends that if the law is against i t  on all other 
features of the case, the State cannot lay even a privilege tax upon the 
gross receipts of any business done by the State under the policies of 
foreign companies, held by residents of the State, which i t  had rein- 
sured. But this manifestly is a fallacy. The privilege which i t  enjoys 
under those wolicies bv its reinsurance is to continue that insurance in 
the State by receiving the renewal premiums from time to time as they 
mature or become due as that is "doing business" in this State. L. Ins.  
Co. v. Meyer, 197 U. S., 407; M. L. Ins. Co. v. Xpratley, 172 U. S., 602. 
I t s  license, therefore. covered those transactions. as &ell as anv other 

insirance it then had, which had been oriiinally granted i y  i t  in  
(480) this State to residents thereof, and also all new insurance. I t  can 

make no difference how it acquired the right to control the poli- 
cies, whether by reinsurance or by issuing them in the beginning as its 
own policies. I t  is the gross earnings from business carried on, under 
all of its policies, after it obtained license, which is taken into account 
by the law as the standard for fixing the tax. I t  is as much a privilege 
to do business under the old oolicies as it is under the new ones. for busi- 
ness does not end with the issuing of policies, but the collection of pre- 
miums afterwards is as much within that designation as is the issuing of 
the policies themselves. I f  the companies whose policies plaintiff re- 
insured had continued to carry them without any reinsurance, they 
would have been liable for the tax; and why, therefore, should plaintiff 
be exempt therefrom? 

The last contention is that if this is a property tax, it violates the 
fourteenth amendment of the Federal Constitution, being ah attempt to 
take property without due process of law, and a denial of the &a1 
protection of the law, as i t  taxes property not within this State. This 
position is equally without any merit and wholly untenable. What we 
have already said is a full answer to it. There has been no effort to tax 
property beyond the limits of the State. The tax, by positive words of 
the statute, is restricted, for its measure, to transactions and property in 
the State, that is, to insurance and collections of premiums, or gross 
earnings from the said business "in the State." This objection to the tax 
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DRY-KILN Co. v. ELLINGTON. 

i s  completely answered by the  Pennsylvania cases and  t h e  N o r m a n  case, 
supra,  a n d  n o  f u r t h e r  discussion could possibly add a n y  force to  what  i s  
so well said there. A s  said i n  Flint v. S tone  T r a c y  Co., 220 Ti. S., a t  p. 
162, "This argument  confuses t h e  measure of the t a x  upon  the  privilege 
w i t h  direct  taxat ion of the  estate o r  th ing  taxed." 

I f  the  position of the appel lant  were sustained by  u s  it would not  only 
pract ical ly  nul l i fy the  statute, but  great ly hamper  the  S ta te  i n  t h e  
p roper  exercise of her  sovereign power of taxat ion upon  subjects wholly 
wi th in  h e r  borders, and  seriously curtai l  h e r  legitimate revenues. 

T h e  court  r ight ly sustained t h e  demurrer  and  dismissed the  action. 
Affirmed. 

Ci ted:  V a l e n t i n e  v. G l l ,  223 N.C. 399 (3c). 

THE STANDARD DRY-KILN COMPANY v. W. J. ELLINGTON. 

(Filed 15 November, 1916.) 

1. Vendor and Purchaser-Title-Registration. 
A conditional sale reserving title in  the vendor is good between the 

parties without registration. 

2. Same-Mortgages-After-Acquired Property. 
A mortgage of after-acquired property, though not good a t  common law, 

is now upheld as valid; but the mortgagee's right of lien is subject to the 
conditions in which the after-acquired property comes into the mortgagor's 
hands, and if the mortgagor has obtained i t  subject to the reservation of 
title in  the vendor, the general lien of the prior mortgage is subject to  the 
vendor's right, though the constitutional sale is unrecorded, and the prop- 
erty has been annexed to the land and become a fixture thereon. 

3. Limitation of Actions-Vendor and  Purchaser-Possession-Blortgages 
-After-Acquired Property. 

The relation between vendor and purchaser, under a conditional sale 
reserving title, is, in effect, that  of mortgagor and mortgagee, and the 
purchaser's possession is not held adverse to the vendor in the absence 
of demand; and where the purchaser a t  a sale of lands under a mortgage 
claims the property as  a fixture, passing with the lands as  after-acquired 
property, and pleads the three-year statute in bar of the vendor's right, 
the period of the peaceful possession of the mortgagor will not be counted. 

4. Limitation of Actions-Vendor and Purchaser-Conditional Sales-Pur- 
chase Price-Notes-Waiver-Mortgages. 

The vendor of property reserving title under the terms of a conditional 
sale specifying that  the purchaser give his notes for deferred payments 
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may waive the latter part of the agreement and rely upon the retention 
of his title; and where the purchaser of land at a mortgage sale claims 
the property as that after acquired under the terms of his mortgage, and 
pleads the three-year statute as a bar to the vendor's right of action, 
the failure of the vendor to require the purchaser to give the notes, or 
to rescind the contract, will not put the statute of limitations in motion 
against him. 

Same-Advantage of Wrong. 
Where the purchaser of property is, by the terms of a conditional sale, 

reserving title, required to give notes for deferred payment of the pur- 
chase price, he cannot take advantage of his own wrong in failing to give 
the notes, and thus put the statute of limitations in motion against his 
vendor in favor of a subsequent purchaser at  the sale of his lands under 
mortgage. 

Damages-Retention of Goods. 
Where the plaintiff has the lawful right of possession of property wrong- 

fully withheld from him by the defendant claiming it as a fixture upon 
realty he has purchased at a sale, he may recover in his action the prop- 
erty or its value, with damages for its deterioration and detention. 

(482) CIVIL ACTION tried before Connor, J., at March Term, 1916, of 
WAKX. 

This is an action to recover certain property alleged to be wrongfully 
held by the defendant, and for damages for its deterioration and deten- 
tion. On 11 February, 1911, the plaintiff sold, under a conditional sale 
contract, to the Ellington Building Supply Company the property in 
question. The Ellington Building Supply Company was composed of 
E. E. Ellington, W. E. Ellington, and D. D. Ellington. The defendant 
was not a member of this firm. The conditional sale contract was never 
registered. On 23 June, 1910, the Ellington Building Supply Company 
executed a mortgage to the Mechanics Savings Bank to secure an in- 
debtedness of $3,200, the mortgage covering the land on which the lum- 
ber plant of the Ellington Building Supply Company was located. On 
2 December, 1910, the Ellington Building Supply Company executed a 
mortgage to W. J. Ellington embracing the land and buildings on which 
the plant was located to secure an indebtedness of $5,000. 

Prior to that time they had executed a mortgage to W. J. Ellington to 
secure an indebtedness of $12,228.83, $7,000 of which was secured by 
supplies and property of all and every kind and description belonging to 
the defendants or which they might therenftrr acquire in connection 
with the business they were running. 

Thereafter a suit was brought in the Superior Court of Wake County 
in  which W. J. Ellington and The Mechanics Savings Bank were the 
mortgagees and plaintiffs and the members of the firm of Ellington 
Building Supply Company were the defendants. I n  the case 311. 8. Xoser 
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was appointed commissioner, and, as such commissioner, sold the interest 
of the defendants in the property under an order of court. The real 
estate was sold to W. J. Ellington, the defendant, for $7,000, and the 
personal property was sold to him for $1,498.11. 

The defendant denies plaintiff's right to recover, as the conditional sale 
agreement was not registered, and the defendant purchased the property 
at  the commissioner's sale. Moreover, the defendant claims that he pur- 
chased the realty as it was a t  that time, and this property claimed by the 
plaintiff had become a part of the realty and could not be removed with- 
out injury to the realty. The defendant also pleaded the statute of limi- 
tations. 

The defendant requested the court to instruct the jury that upon all 
the evidence the claim of the plaintiff is barred by the statute of limita- 
tions. The defendant also requested the court to instruct the jury as fol- 
lows: "If you find that at  the time the contract was made between the 
plaintiff and the Ellington Building Supply Company, there was 
a provision that notes should be given when the dry-kiln was in- (483) 
stalled and ready for operation, and that when said dry-kiln was 
so installed and ready for operation, the notes were not given, then there 
was a breach of the contract, and the plaintiff had a right to bring suit 
for the possession of the property; and if you should further find that 
that was more than three years prior to the bringing of this suit, then 
you are instructed that the action would be barred by the statute of 
limitations, and you should so find in  your verdict." 

The court refused to give both instructions, and the defendant ex- 
cepted. 

The contract provided that upon receipt of the material the pur- 
chasers were to honor sight draft for one-half the amount of the bill, and 
when the kiln was completed and in operation they were to accept sight 
draft for sixty or ninety days for the balance due. There is no evidence 
that drafts were accepted or paid. 

The evidence shows that the kiln was set up and ready for operation 
about March, 1911. 

His Honor also instructed the jury: "If you find the facts to be as 
testified to by the witnesses in this case with reference to the first issue, 
I instruct you to answer the first issue 'Yes'; otherwise you will answer 
'No."' The defendant excepted. 

The jury returned the following verdict : 
1. I s  the plaintiff the owner and entitled to the possession of the 

property described in the complaint ? Answer : "Yes." 
2. I s  the defendant in  the wrongful possession of said property? 

Answer : "Yes." 
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3. What was the value of the said property at  the time defendant took 
possession of same ? Answer : "$360." 

4. I n  what sum, if any, has the value of said property deteriorated 
while in  possession of the defendant ? Answer : "$75." 

5. What is a fair annual rental value of said property? Answer : $21." 
6. I s  plaintiff's cause of action against the defendant barred by the 

statute of limitations ? Answer : ('No." 
Judgment was entered in  favor of the plaintiff, and the defendant 

appealed. 

John W .  Hinsdale for p1ainti;Ff: 
J .  C. Little for defendant. 

ALLEN, J. The two positions upon which the defendant chiefly relies 
are : 

1. That the personal property sold by the plaintiff to the Supply Com- 
pany, in which the title was retained by an unregistered condi- 

(484) tional sale agreement, passed to the defendant under his mortgage 
covering after-acquired property, which was executed and reg- 

istered prior to the conditional sale of the personal property. 
2. That if this position is not sustained, the right of action of the 

plaintiff is barred by the statute of limitations. 
I f  either of these positions can be sustained, the plaintiff cannot re- 

cover; but if the property did not pass to the defendant under his mort- 
gage, and if the plaintiff's cause of action is not barred, the plaintiff is 
the owner of the property under his conditional sale agreement, which 
is good between the parties without registration. Komegay v. Komegay, 
109 N. C., 188. 

At  common law no mortgage was valid except upon property in exist- 
ence and actually and potentially the property of the mortgagor at the 
time of the execution of the mortgage; but this rule has been greatly 
modified in  different jurisdictions, and since the case of Holroyd v. 
Marshall, 10 H.  L. Cases, 191, i t  has been settled in England, and has 
been generally recognized in this country, that a mortgage with a clause 
covering additions or after-acquired property operates to create a lien on 
the after-acquired property in favor of the mortgagee when the property 
comes into existence. Perry v. White, 111 N.  C., 199; Lumber C'o. v. 
Lumber Co., 150 N. C., 286, and cases cited. 

The principle, however, is subject to the qualification that the mort- 
gagee who claims after-acquired property takes it in  the same condition 
in which it comes into the hands of the mortgagor, and if at  that time 
it is subject to liens the general mortgage does not displace them, nor 
does the failure to register the lien, existing at the time of the acquisition 
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of the property by the mortgagor, have this effect, as the registration 
laws are intended for the protection of subsequent, not prior, purchasers 
and creditors. Coz v. Lighting Co., 151 N.  C., 69. 

The question was decided and the authorities reviewed in Cox v. Light- 
ing Co., supra, and, in conclusion, the Court quotes from U. X. v. R. R., 
12 Wall., 362, as follows : '(A mortgage intended to cover after-acquired 
property can only attach itself to such property in the condition in which 
it comes into the mortgagor's hands. I f  that property is already subject 
to mortgages or other liens, the general mortgage does not displace 
them, though they may be junior to i t  in  point of time. I t  only attaches 
to such interest as the mortgagor acquires; and if he purchase property 
and give a mortgage for the purchase money, the deed which he receives 
and the mortgage which he gives are regarded as one transaction, and no 
general lien impending over him, whether in the shape of a general 
mortgage, or judgment, or recognizance, can displace such mortgage for 
purchase money. And in such cases a failure to register the mortgage 
for purchase money makes no difference. I t  does not come within 
the reason of the registry laws. These laws are intended for the (485) 
protection of subsequent, not prior, purchasers and creditors," 
and adds : "This, it seems to us, accords with our own decisions and rests 
upon the soundest principles of right and equity." 

The case also disposes of the contention of the defendant that he can 
hold the property because of his rights as a mortgagee of the land, upon 
the ground that the property sold by the plaintiff was annexed to the 
freehold. 

We are therefore of opinion that the property did not pass to the 
defendant under his mortgages. 

We have dealt with the question as if the defendant had bought the 
property at the sale by the commissioner, Moser; but the record shows 
that he only bought the interest of the Supply Company in the property, 
and that he paid nothing for it and has suffered no loss except the credit- 
ing of $40 on a debt against his sons. 

I s  the plaintiff's cause of action barred by the statute of limitations? 
The defendant went into possession of the property after 30 October, 

1911, the day of the sale by the commissioner, and this action was com- 
menced on 24 June, 1914, within less than three years, and the cause of 
action is, therefore, not barred unless the defendant can avail himself 
of the possession of the Supply Company between 11 February, 1911, 
the day of the conditional sale of the property, and the time when the 
defendant bought. - 

The relation between the plaintiff and the Supply Company was in  
effect that of mortgagor and mortgagee, and as there is no evidence of 
any demand for the possession by the plaintiff and refusal by the defend- 
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ant, or any denial of the right of the plaintiff by the Supply Company, 
its possession was not adverse. Parker v. Banks, 79 N. C., 480; Stancill 
v. Spain, 133 N. C., 77. 

The defendant says, however, that itUwas a part of the agreement be- 
tween the plaintiff and the Supply Company that the Supply Company 
was to execute notes or accept and pay sight drafts for the purchase 
price; that this was to be done concurrently with the delivery of the 
property; that the Supply Company failed to execute the notes or to ac- 
cept and pay the drafts, and that therefore the company had no rights 
under the contract, and that the possession of the Supply Company was 
therefore wrongful from the beginning and adverse to the plaintiff. 

There are several satisfactory answers to this position of the de- 
fendant. 

I n  the first place, the agreement to execute the notes or to accept and 
pay the drafts was for the benefit of the plaintiff, and it had the 

(486) right to elect to reclaim the property upon the failure of the 
Supply Company to perform its part of the agreement, or it could 

waive this part of the agreement and rely upon the retention of title in  
the conditional sale (35 Cyc., 673) ; and this is what it has done. 

The right to rescind the contract on account of the failure of the 
Supply Compally to perform its part was with the plaintiff and not with 
the Supply Company, and it is only the innocent party who has the right 
to rescind (6 R. C. L., 932), and i t  cannot take advantage of its own 
wrong to put the statute of limitations in motion. Robertson v. Durn, 
87 N. C., 195; 25 Cyc., 1066. 

I n  the Robertson case the defendant converted a note and some time 
afterward received the proceeds. The plaintiff sued in assumpsit to 
recover the proceeds, and the defendant pleaded the statute of limita- 
tions, claiming that it began to run from the time of the conversion. The 
plea was denied as to all money received within three years, and the 
Court said: ('When there has been a tortious taking of his property, the 
injured party may bring trespass or trcwer, or he may waive both and 
bring assumpsit for the proceeds, when it shall have been converted into 
money; and if he choose the latter mode of redress, the tort-feasor cannot 
allege his wrong for the purpose of carrying back the injury to a time 
which will let in  the statute." 

This was the controlling principle in ~ o r r e y  v. Cannon, 171 N. C., 
521, in which the Court quotes with approval from Smith  v. Gregerty, 
4 Barb., 621, as follows: "Undoubtedly, a party cannot take advantage 
of the nonperformance of a condition if such nonperformance has been 
caused by himself." 

The question is analogous to that of a debt due by installments, with 
provision that upon failure to pay one installment the whole debt shall 
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become due, as to which it is said in 25 Cyc., 1104: "It is genarally held, 
however, that such a provision is solely for  the benefit of the creditor, 
who may  enforce it or not, as he elects; tha t  upon the default specified 
the provision does not of itself operate to accelerate the maturi ty of the 
debt and that  the debtor cannot take advantage of i t  i n  computing the 
period of limitation." 

The objection of the defendant to the recovery of $91 provided for i n  
the judgment is  without merit. 

The  plaintiff was entitled to recover the property or its value, with 
damages for i ts  deterioration and its detention, and the $91 covers the 
rental value as found by the jury for the length of time which the de- 
fendant admitted he held possession of the property. 

The  judgment is i n  accordance with lam and justice. 
N o  error. 

Cited: Bank v. Pearson, 186 N.C. 613 ( 2 c )  ; Acceptance Corp. v. Muy- 
berry, 195 N.C. 516 ( I c )  ; Notor  Co. v. iMotor Co., 197 N.C. 375 (2c) ; 
Fi?zance Co. v. Weaver, 199 N.C. 180 (2c) ; Sanders v. Hamilton, 229 
N.C. 45 (4p, 5p). 

W. PIT. REYNOLDS V. ADAMS EXPRESS COMPANY. 

(Filed 15 November, 1916.) 

1. Verdicts-Interpretation-Courts. 
A verdict of the jury may be interpreted by proper reference to the 

pleadings, evidence, and charge of the court. 

2. Courts-Judicial Notice-Express Companies-Carriers of Goods. 
In proper instances the Court may take judicial notice of the fact that 

express companies are agencies organized for a higher price than that 
of ordinary carriage, to provide greater security and dispatch in the 
delivery of freight. 

3. Carriers of Goods-Express Companies-Live Stock-Valuation-Aban- 
donment of Contract-Damages. 

Where an express company has contracted to transport a high brood 
of mare to its destination, wherein the consignor has agreed to a ralua- 
tion not to exceed $100 for a less rate, and it is alleged and shown that 
for a part of the trip the car containing the mare had been placed in an 

"ordinary freight train, in consequence of which it was badly damaged, 
and that a messenger had not been sent with the mare in the car in 
accordance with its custom in such transportations: Held, the restric- 
tions as to raluation contained in the contract can apply only where the 
express company has itself complied therewith, and it being shown that 
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the mare was injured in consequence of the defendant's violation of the 
contract, which for the time being is construed as  an abandonment by it  
of its terms, the entire damage is recoverable, though greatly in  excess 
of the value agreed upon. 

4. Same-Commerce-Interstate Commerce Commission. 
Where an express company, in  ~ io la t ion  of its contract of carriage, 

transports a valuable mare in a car, and injury is inflicted upon it by 
reason of the fact that  the car was hauled in a freight train a part of 
the distance, the fact that  i t  was stipulated in the contract of carriage 
that  the value of the mare should not exceed $100, upon consideration of 
a less rate, which was approved by the Interstate Commerce Commission, 
does not preclude a recovery of damages in a greater sum; for the con- 
tract of carriage, as  approved, contemplates the restriction of recovery 
a s  to injuries inflicted by the express company while transporting the 
mare according to the method required of i t  under the terms of the con- 
tract, and not to those arising from a temporary abandonment thereof. 

5. Carriers of Goods-Express Companie&Contracts-Stipulations Unrea- 
sonable--Written Demand. 

A stipulation in an express company's contract of carriage of live stock, 
requiring that written demand for damages to the shipment be made in 
thirty days, is  unreasonable as  to the time, and unenforcible. 

6. Appeal and  Error-Objections and  Exceptions-Briefs-Oral Agreement 
-Waiver. 

An exception of record merely mentioned in appellant's brief, without 
discussion, and not urged on the oral agreement, is taken as  abandoned. 

7. Carriers of Goods-Express Companies-Written Demand-Knowledge 
-Waiveis. 

The written demand for damages to a shipment of live stock stipulated 
in the contract therefor may be waived by the knowledge of the injury 
by the agents of the carrier and their conduct respecting it. 

(488) CIVIL ACTION tried before Webb, J., a n d  a jury, a t  M a y  Term, 
1916, of FORSYTH. 

T h e  action was to  recover f o r  injur ies  to  a racing mare, shipped by 
express over a route of defendant company f r o m  Winchester, Va., t o  
Hanover ,  Pa., i n  September, 1913. 

T h e r e  was  denial of l iabi l i ty  on  the p a r t  of defendant, and  plea, f u r -  
ther,  t h a t  i n  reference to  this shipment  defendant was a common carrier,  
engaged i n  inters tate  commerce; t h a t  it h a d  filed i t s  schedule of rates  
w i t h  t h e  In te rs ta te  Commerce Commission, and  under  the  contract of 
shipment  the  company's liability, i n  a n y  event, was restricted t o  $100. 
T h e  schedule of rates were presented i n  evidence i n  support  of t h e  plea. 

O n  issues submitted, the j u r y  rendered the  following verdict:  
1. D i d  the  defendant breach i t s  contract,  a s  alleged i n  the  complaint?  

Answer : "Yes." 



N. C.] FALL TERM, 1916. 

2. I f  so, was the plaintiff's horse injured by the negligence of the 
defendant while being transported in violation of the said contract, as 
alleged in the complaint ? Answer : "Yes." 

3. What damage, if any, has the plaintiff sustained by reason of said 
injury? Answer : "$2,500." 

Judgment on the verdict for plaintiff, and defendant excepted and 
appealed, assigning for error, chiefly, that the jury were allowed to 
award damages in excess of the amount specified in the contract. 

Manly, Hendrev~ & Womble for plaintiff. 
Wimton & Biggs, J .  C.  Buzton, Watson, Watson & Robinson and 

R. G. Parker for defendant. 

HOKE, J., after stating the case : The complaint alleged and the proof 
on the part of plaintiff tended to show that in  September, 1913, "the 
plaintiff through his duly authorized agent, H. N. Reaves, and in the 
name of said H. N. Reaves, contracted with the defenda'nt to carry by 
express two race horses from the town of Winchester, Va., to the town of 
Hanover, Pa., and that said H. N. Reaves paid the defendant the 
charges required for the transportation of said horses by express and 
contracted with the plaintiff's agent to ship them by express from Win- 
chester, Va., to Hanover, Pa. When the car in which the horses were 
being shipped reached York, Pa., it was cut off from the express 
train and placed on the freight yards, where it was allowed to (489) 
remain for several hours, and was then, in violation of the de- 
fendant's contract, attached to a freight train, and the said horses were 
hauled from York, Pa., to Hanover, Pa., by freight train, which was in 
violation of the defendant's contract, it having contracted to ship said 
horses by express. That while the car was being shifted by the freight 
trains on the yards at  York, Pa., and on the route to Hanover, it was 
handled in such a rough and careless manner that one of the horses, a 
mare named 'Eudora,' was knocked down twice, and was seriously and 
permanently injured." 

The evidence introduced by plaintiff tended to show, further, that the 
horses were in  a car prepared for the purpose and for use only in con- 
nection with passenger train service, and that the witnesses had never 
known of horses in  that kind of car, shipped by express, being connected 
with freight trains. That the injured mare was a racing animal of un- 
usual success and great promise and was worth $4,500 or $5,000, and that 
by reason of the injuries received while on the freight yards and being 
conveyed by freight train her value was reduced to $250 or $400. 

I n  regard to conditions caused by change in the character of the ship- 
ment, one of plaintiff's witnesses, D. P. Verner, the mare's keeper, testi- 
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fied, among other things, as follows: "When me reached York, the mare 
was all right, just like she left Winchester. We got into York some time 
before day. When I waked the next morning I looked out, and me were 
in  the York yards. I do not know exactly what time we left York, but 
we left on a freight train of about forty cars. This express car was 
about the middle of the train. We were in the car, sitting on the side- 
track at  York, and they turned loose three box cars and hit this car and 
knocked this mare down, and it took two of us to get her up. I looked to 
see what hit the car, and three box cars were coming, turned loose, and 
hit the car, knocked two of the horses down and knocked the trunks and 
sulkeys down on each other, and then they put us on this freight train. 
They were shifting and making up this freight train with this express 
car in it. When we started to York they would run a while and stop 
and knock the cars against each other-just keep on doing that way- 
and knocked her down about halfway between York and Hanover. When 
they knocked her down, i t  took two of us to get her up. Her hip was 
skinned and all the hair was cut loose on her hind feet. They knocked 
her down again about halfway between York and Hanover, and we got 
her up again, and she was awful nervous. I had to stand at  her head 
practically all the way, and the train was running so you could not stand 
still, and the trunks and sulkeys flapping about and making such a noise, 

and they would stop and knock up against the mare and knocked 
(490) her against the bar 2 x 4 across her breast and knocked the win- 

dow out a t  her head-just knocked her around all the way. I 
stood at her head all the way from York, trying to keep her quiet. They 
were handling her so rough she could not stand still, and she was excited. 
They had knocked her down twice and she was nervous, and I was trying 
to keep her quiet as best I could. I t  looked like they would be running 
and all at  once stop and throw all of us on the horses. The other care- 
takers were trying to hold their horses to keep them quiet. When travel- 
ing with horses by express, the express company sends an express messen- 
ger with us in the car. An express messenger started out with us from 
Winchester, but I did not see anything more of him after we left York. 
H e  would not go in the freight. They are supposed to send a messenger 
with a car-load of horses. I have traveled a great deal in cars with 
horses shipped by express. I n  a shipment by express I never knew a car 
that I was in put in a freight train before. Ordinarily, express cars are 
hauled in express or passenger trains. Some of them are through ex- 
press. When we reached Hanover this mare was in bad condition; 
looked like she was on the verge of a chill, and could not walk; had to 
sort of push her along. She looked like she was broken down in the 
back; walked like a hog broken down in the loins, back of her hind legs. 
Looked like the meat was cut loose on her hind legs from the hock down 

540 
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to  the hoof; right hip skin knocked off and left hip bone was injured; 
wasn't much skin off of it. There was a piece as big as your two hands 
on the right hip, but on the left hip just a little place, but it was sorer 
than the right hip." 

For defendant there was evidence tending to show that while it was 
not customary to ship horses under this kind of contract by freight, i t  
was sometimes done for short distances and when no time would be lost 
by it. Defendant also introduced the schedule of rates filed with the 
Interstate Commerce Commission showing the alternative rates for ship- 
ment by express where liability was limited to $100 and less sums and an 
increased rate where valuation exceeded that sum, and relied on a clause 
in the contract of shipment in which these rates were set forth, the evi- 
dence tending to show that plaintiff had selected and made his contract 
i n  reference to the lower rate and containing prorision that the shipper, 
i n  order to avail himself of the lower rates, had valued each horse at  
$100 and "expressly agreed that in no event shall the express company be 
liable in excess of the above valuation"; and, in this connection, F. 
Mantz, division agent of the company, testified as follows: 

"This is the contract that I made with Nr.  Reaves. I was in  Win- 
chester when this contract was signed. I asked Mr. Reaves 
whether he wanted to put any value on the horses, and he says, (491) 
'Oh, I guess not,' and so he signed the contract. They were put 
down at $100. I told him it would cost more money if he put a value on 
them, which he knew. He  said, 'All right, let it go at  that.' He took the 
lower rate. I told him it would cost him more money if he put the value 
on them. Each horse was valued at  $100 and the cost of a car from 
Winchester to Hanorer would be $100. That was the rate he paid. I 
rode as far as York in this train. I t  is 17 miles from York to Hanover. 
When stock is shipped by express they often carry them in freight trains 
for short distances to make better time. They frequently send them by 
freight, but it is not customary. I t  is not customary, as a rule; but they 
send them by freight very often to make better time. The rate given by 
Adams Express Company and filed with the Interstate Commerce Com- 
mission, as shown by this certificate of the secretary of the Interstate 
Commerce Commission, is $1 a hundred from Winchester to Hanover. 
Taking a car-load of horses, 10,000 pounds, makes $100." 

I t  is a recognized principle in our system of procedure that a verdict 
may be interpreted and allowed significance by proper reference to the 
pleadings, the evidence, and the charge of the court. Bank v. Wilson, 
168 N. C., 557; Donne11 u. Greensboro, 164 S. C., 330. 

I t  is also well understood with us that express companies are "agencies 
organized for the purpose, at  a higher price, of providing greater secur- 
i ty and dispatch in the delivery of freight," a fact that the evidence in 
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this instance tends to support and generally of sufficient notoriety to 
permit and require that the Court should take judicial notice of it. 
Furniture Co. v. Express Co., 144 N. C., pp. 639-643; dlsop v. Express 
CO., 104 N. C., 278. And considering the record in reference to these 
admitted principles, we think that the breach of contract shown in this 
verdict establishes such a departure from the agreement, in its essential 
terms and purpose, as to justify the plaintiff in ignoring its provisions 
and suing for the entire damages. 

This position that a willful and substantial deviation from the pro- 
visions of the contract of shipment will amount to an abandonment of 
the same for the time on the part of the carrier and justify a recovery 
for the entire damages notwithstanding the restrictive features as to 
valuation contained in  the contract, is upheld in many well considered 
cases on the subject, and, in our opinion, fully sustains the recovery al- 
lowed in  the present instance. Frank McKahan, 209 Mass., 470, re- 
ported also in 35 L. R. ,4. (n. s.), p. 1046; Parrett v. Lehigh Valley 
R. R., 153 Pa.  St., 302; Pacific Coast v. Y u k o n  Trans. Co., 153 Fed., pp. 
29-36; Swif t  & Co. v. Purness Willcy & Go., 87 Fed., 345; R. R. v. Cald- 

well, 89 Ark., 218; R. R. c. Dunlap, 71 Kans., 67; Garnett v. 
(492) Jones, 5 B. and A., 53; 106 English Reports, reprint, p. 1113; 4 

R .  C. L., p. 817; 6 Cyc., p. 396. 
I n  McKahafi's case, supra, it was held: "If a carrier forwards a car 

of horses by a train other than that provided for by the contract, upon 
which a care-taker was to accompany them, he abrogates the carriage 
contract, at  the election of the shipper, and deprives himself of the bene- 
fit of a provision therein which fixes the value of the horses for purposes 
of transportation." 

I n  Pacific Coast v. Yukon, etc., supra, the principle is stated by 
Gilbert, J., as follo~vs: "It is contended that the district court erred in  
holding the appellants liable for damage for the decay of perishable 
goods when the bills of lading provided that they should not be respon- 
sible for the decay of perishable articles or damage to any article 'arising 
from the effect of heat or cold, sweating, or fermentation.' The answer 
to this contention is that the limitations of liability expressed in the bills 
of lading were applicable only to the voyage contemplated in the con- 
tract. They do not relieve the carrier from liability for damages re- 
sulting from the delay occasioned by the abandonment of the voyage and 
the return of the vessel to Seattle. 6 Cyc., 383; Ralien & Son v. Jolly, 
Victoria & Co., Ltd., 6 T. L. R., 345; Luduc v. Ward, 20 Q. B. D., 475. 
I n  the latter case the Court said: 'It follows that when the defendant's 
ship went off the ordinary track of a voyage from Fiume to Dunkirk to 
a port not on the course of that voyage, such as Glaegow, there was a 
deviation, and she, was then on a new voyage, different from the one 
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contracted for, to which the accepted perils clause did not apply, and, 
therefore, the ship owner is responsible for the loss of the goods.' And 
in  4 Ruling Case Law it is said: 'A carrier unjustifiably del-iating from 
the agreed or customary route or m o d e  or m a n n e r  of transportation be- 
comes liable as insurer for loss of or injury to the shipment and cannot 
avail himself of any exceptions made in his behalf in the contract of 
agreement.' " 

True, the contract of shipment as entered into between these parties 
was at a stipulated rate and an agreed valuation, and there is stipula- 
tion, also, "that in no event shall the express company be liable fo; the 
horses in excess of $100 value each." But where the company ~oluntarily 
and without just cause or excuse has abandolled the mode and manner of 
transportation contemplated and provided for by the contract, the ship- 
per, as we have seen, is justified in treating the contract as abrogated for 
the time being, and for injuries received during such period and incident 
to such breach he may, as stated, recover for the entire damages suffered, 
notwithstanding the restrictions as to value; these, being but a part of 
the contract, are also ineffective while the carrier is acting outside of the 

L, 

contract and its obligations. And the same answer will suffice, we 
think, for another objection insisted on by defendant, that to up- (493) 
hold the present recovery would be in violation of the regulations 
of the Interstate Commerce Commission establishing alternative rates 
and sanctioning a limitation of liability for the lower rate. These rates 
were established and approved in reference to contracts of shipment by 
express, and do not and were not intended to apply where the carrier had 
wrongfully resorted to an entirely different mode of shipment. I t  is 
true, as argued, that the decisions of the Supreme Court of the United 
States afford the final and controlling rule on this subject, and that they 
hare been very insistent in enforcing the provisions of the Federal stat- 
utes designed and intended to prevent undue preferences and discrimina- 
tions among shippers; but so far as examined, and in  reference to the 
question presented on this appeal, they hare only upheld these ratings 
and incidental valuations where the shipments were of the kind included 
in the contract and as to iniuries inflicted while the contract was in the 
course of performance and where it clearly contemplated that the valua- 
tion agreed upon should form the basis of adjustment. 

I n  A t c h i s o n ,  etc., Ry. Co. v. R o b i n s o n ,  233 U. S., 173, to which we 
were referred by counsel, the defendant in error was insisting on the 
validity of an oral and special contract differing from a written bill of 
lading as to the shipment and in violation of the published rates of 
Interstate Commerce Commission applicable to that character of ship- 
ment, and it was held that the bill of lading and the rate applicable 
thereto should prevail. And in Georgia ,  etc., Ry. 7;. Bush Nilling Co., 
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to which we were more especially referred, it was held that when the 
carrier had made delivery to a wrong person there was a "failure to 
deliver" in breach of the contract of shiument, and a claim therefor was 
subject to a provision of the contract requiring such claims to be pre- 
sented in four months, and that the effect of such a provision could not 
be avoided by the shipper bringing his action in trove; and thus attempt- 
ing to ignore a provision of the contract applicable to and controlling as 
to the rights of the parties. Rut neither of these decisions, as we under- 
stand them, is in conflict with the position that when the carrier has, in 
breach of its agreement, entered upon a character of shipment entirely 
different from that provided for in the contract, the shipper, as to in- 
juries inflicted during such breach, is relieved from the restrictive and 
all other features of the contract, and may maintain his suit for the 
entire injury suffered. I f  the salutary provisions of the statute enacted 
to prevent discrimination is in any way threatened by such a ruling, it 
could be the better preserved by allowing the carrier to deduct the ship- 
ping rate for the full value applicable to the character of shipment to 

which he has seen fit to resort. The obligation that a written - 
(494) notice of the present claim mas not made within thirty days was 

not urged on the argument, and, being only mentioned in the 
brief without discussion, under our rules, should be considered as aban- 
doned. Vol. 164. Rule 34. Guano Co. v. illercanfile Co., 168 IS. C., 223. 

The requirements for presentation within so short a period has been 
held unreasonable with us. Phillips v. R. Co., ante, 86 (89 S. E .  Rep., 
1057); Mfg. Co. 2). R. IZ., 128 N. C., 280. And, in any event, on the 
facts of this record, such a requirement would be regarded as having 
been waived, it appearing that the agents of the defendant company were 
fully cognizant of the injury to the mare and the attendant circum- 
stances; the company sent a veterinary surgeon to treat her, and the 
division agent of the company was informed by letter of the injury and 
went himself to see about it, and "called around pretty nearly every day, 
and was anxious to see how she was getting on." Uorse Exchange v. 
R. R., 171 R. C., 65; 1Vewbor.n v. R. R., 170 N. C., pp. 206-210; Bald- 
win, v. R. R., 170 N. C., 12. 

We find no reason to disturb the results of the trial, and the judg- 
ment for plaintiff is affirmed. 

No error. 

Cited: Owens v. Ins. Co., 173 N.C. 376 (1c) ; Price v. R. R., 173 
X.C. 397 ( l c ) ;  Taft  1;. R. R., 174 N.C. 212 (7c) ;  Grove v. Baker, 174 
N.C. 747 ( l c )  ; Wilson v. Jones, 176 N.C. 207 (1c) ; Balcum v. Johnson, 
177 N.C. 218 ( I c ) ;  Howell v. Pafe, 181 N.C. 119 ( l c ) ;  Kannan v. 
Assad, 182 N.C. 78 ( l c )  ; Snody v. Anderson, 182 N.C. 631 ( l c )  ; Pierce 
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v. Carlfon, 1 8 4  R.C. 178 ( l c )  ; Corp. Corn. v. M f g .  Co., 185 N.C. 3 3  
( l c )  ; Lazcrence c. Beck, 185  N.C. 200 ( l c )  ; 8. v. Snipes, 185  N.C. 747 
( l c )  ; Holmes v. R. R., 186 N.C. 61  ( l c ) ;  Sitterson, v. Sitterson, 1 9 1  
N.C. 321 ( 1 c ) ;  Xhort v. Kal tman,  192 N.C. 156 ( l c ) ;  S. v. Whitley, 
205 N.C. 664 ( l c )  ; J e r n i g n n  v. Je rn igan ,  226 K.C. 207 ( I c )  ; S t e w a r t  
v. Wyrick, 228 S.C.  433 ( l c ) .  

NAOJII SCALES r. FRANK LEWELLTN AND THE CITY O F  WINSTOS- 
SALEM. 

(Filed 15 November, 1916.) 

1. Evidence-Impeachment-Witnesses-Contradictory Statements-Bias. 
When the necessary grounds for impeaching the testimoily of a witness 

is laid on cross-examination, i t  is competent to shorn by another witness 
contradictory statements he had preriously made, and which tended to 
show his temper, disposition, and conduct in relation to the case. 

2. Principal and Agent-Contracts-Independent Contractor-Work Inher- 
ently Dangerous. 

Where a principal is sought to be held responsible in damages for the 
negligence of his independent contractor, on the ground that  he cannot 
escape liability if the \ ~ o r B  contracted to be done is "inherently danger- 
ous," the test is not whether a man of ordinary prudence would have 
anticipated that  injury ~ ~ o u l d  hare ensued from this work, but whether 
the work was of itself full of risks, perilous, hazardous, and unsafe to 
others while being done; and where the raising or elel-ation of a tenant- 
house had been let to an independent contractor, and the roof of the 
porch fell and injured a person through the negligence of the independent 
contractor, the principal is not responsible. 

CIVIL ACTIOK tried i n  FORSYTH County Court,  Starbuck, J., (495) 
presiding, upon these issues : 

1. W a s  t h e  plaintiff in ju red  by t h e  negligence of the defendant F. P. 
Le~re l lyn ,  a s  alleged i n  the  complaint ? Answer : "Yes." 

2. W a s  the  defendant F. P. Lewellyn a n  independent contractor, as  
alleged i n  t h e  answer of the  defendant c i ty  of Winston-Salem? Answer : 
((Yes." 

3. W a s  the  work contracted f o r  inherent ly dangerous? Answer:  
"Yes." 

4. I s  the  defendant the  ci ty  of Winston-Salem liable to  t h e  plaintiff 
f o r  t h e  negligence of the  defendant Lewellyn? Answer:  "Yes." 

5. I f  so, what  damage, if any, is  the  plaintiff entitled to  recover? 
Answer : "$250." 

546 
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F rom the judgment rendered, both defendants appealed to the Supe- 
rior Court of said county. The appeal was heard by Long, J., at  Sep- 
tember Term, 1916, who granted a new trial as to the defendant Lewellyn 
and affirmed the judgment as to the city of Winston-Salem. From this 
judgment the plaintiff and the city of Winston-Salem appealed to the 
Supreme Court. 

Louis X .  Szuink, Qi lme~ liorner for plnintif. 
HoZton & Holton for defendant Lewellyn. 
Xanly, IEenclren cE Womble for ihe city of Winston-Salem. 

BROWK, J. The plaintiff sues the defendant Len-ellyn and the city 
of Winston-Salem for damages for injuries sustained by her from the 
falling of a porch and dwelling-house which the defendant Lewellyn had 
contracted with the defendant the city of Winston-Salem to raise. The 
city had raised the grade on Third Street, leaving below the level of the 
street and without convenient means of access to i t  a house occupied bv 
the plaintiff as tenant. There were eight other houses similarly situated. 
The  city, with the knowledge and consent of the owner of these houses, 
a t  its expense, contracted with the defendant Lemellyn to raise them to 
the level of the street. I t  was necessary to raise the house occupied by the 
plaintiff some 9$" feet. The house was not being moved from its posi- 
tion, but simply raised. 

P r io r  to the nieht of 1 October. 1915. the contractor had bv means of " 
pulleys, blocks, and jack screws raised the 11ou:e securely from its 
foundation, but, as alleged, had carelessly and negligently failed to 
properly secure and support the front porch, causing it to collapse, 
throwing her to the ground. " " 

There is evidence tending to prove that the defendant Lewellyn, in- 
stead of supporting the porch x ~ i t h  temporary pillars or blocks, as 

(496) is customary in such work, nailed two braces, one end to the edge 
of the porch and the other to the roof of the house. 

THE APPEAL BY THE PLAIKTIFF. 

On the tr ial  before the judge of the county court the plaintiff intro- 
duced one Clara Smith, who testified that she saw the porch break loose 
and fal l ;  that  plaintiff fell under the floor; that Clara Smith helped to 
get her out ;  and saw that she was badly bruised in placea; that she put  
turpentine on her and asked her if she, Naomi, was not killed. 

On cross-examination the defendant laid the necessary grounds for 
contradicting and impeaching her by the testimony of one Davis. De- 
fendant offered to prore by Davis a conversation with Clara Smith for 
the purpose of contradicting and impeaching her. The substance of the 
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proffered testimony is that Clara Smith told the mitness Davis that she 
did not know much about this case; that she was there and helped attend 
her, saw her a few days afterwards and plaintiff told her that she mas 
not much hurt, but was hurt enough to  ha^-e a lawsuit against the city; 
that plaintiff said she was going to lay in a week or two and appear like 
she was seriously injured; that she, Clara Smith, did not see that plain- 
tiff was hurt very much. This testimony was excluded by the judge of 
the county court. We concur mith the judge of the Superior Court that 
this was error. The testimony of Davis tended to impeach and contra- 
dict that of Clara Smith and the foundation for the introduction of such 
testimony had been laid upon cross-examination. 

I t  is well settled that contradictory testimony of this character is 
competent, not only because it is contradictory, but in this case because 
it tended to show the temper, disposition, and conduct of the witness 
Clara Smith in  relation to this case. S. v. Patterson, 24 N.  C., 353; I n  
r e  Craven, 169 N. C., 566; S. v. Lewis, 133 K. C., 653; X. v. Crook, 133 
N. C., 672. 

The judgment of the Superior Court upon the plaintiff's appeal is 
Affirmed. 
The costs of that appeal will be paid by the plaintiff. 

APPEAL BY THE DEFER-DAXT CITY O F  T?NSTOX-SALEM. 

This defendant assigns error because the trial judge refused to in- 
struct the jury upon all the evidence, if it mas believed, that the jury 
should answer the third issue "No7' and the fourth issue ((WO.~' The 
judge of the Superior Court sustained the ruling of the trial judge. The 
said defendant excepted and appealed to this Court. 

We are of opinion that upon all the evidence the work upon (497) 
which the contractor was engaged was not ('inherently dangerous." 
The trial judge seemed to be of opinion that if a man of ordinary pru- 
dence would have anticipated that injury would have ensued from this 
work, then it is inherently dangerous. This is not the test. The word 
"dangerous" means attended with risk, perilous, full of risk. West 2). 
Ward, 77 Iowa, 323. Dangerous as defined by Webster means attended 
or beset mith danger; full of risk; something which in  itself is perilous; 
hazardous and unsafe. 

I t  is a matter of common observation that houses in this day are 
moved from one part of a town to another with perfect safety, and that 
they are raised and elevated with more ease and immunity from danger 
than they can be moved. I n  this case the contract was to raise the 
dwelling, and not to move it. The house was raised with perfect safety, 
but the alleged negligence of the contractor to properly brace the porch 
caused it to fall when the plaintiff walked out on it. 
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We haae recently said that "The rule in regard to 'intrinsically dan- 
gerous' work is based upon the unusual danger which inheres in the 
performance of the contract, and not from the collateral negligence of 
the contractor. Mere liability to injury is not the test, as injuries may 
result in any kind of work where it is carelessly done, although with 
proper care it is not specially hazardous." Vogh v. Geer, 111 N. C., 672 

The work being done in that case was the erection of a concrete build- 
ing several stories in height. I n  referring to it we said: "We find no 
precedent that holds that this work is of that character which the policy 
of the law reauires that the owner shall not be uernlitted to free himself 
from liability by contracting with another for its execution." 

I n  L a f r e y  v. Gypsum Co., 83 Kans., 347, the Court said: "No effort 
will be made to precisely define the expressions 'intrinsically dangerous' 
or like phraseology, as used in the authorities. Regard must be had to 
the reason of the principle and the consequence flowing from its appli- 
cation in the given situation. . . . I t  is clear from the cases cited and 
many others in which the subject has been considered that the intrinsic 
danger of the undertaking upon which the exception is based is the 
danger which inheres in the performance of the contract, resulting di- 
rectly from the work to be done, and not from the collateral negligence 
of the contractor." 

The case under consideration is evidently one where the injury was 
caused by the negligent failure of the contractor to prop up the porch, 
and not from any inherent danger in the simple and everyday operation 

of raising a house by means of jack screws. 
(498) As said by Lord Cochrnn in Bower c. Peafe, 1 Q .  B. Div., 321; 

"There is an obvious difference between committing work to a " 
contractor to be executed from which, if properly done, no injurious 
oonsequences can arise, and handing over to him work to be done from 
which mischievous consequences will arise unless preventive measures are 
adopted." 

The case of Davis v. Szcmmerfield, 133 N. C., 325, me do not think 
sustains the contention that the work contracted for by the city of F i n s -  
ton-Salem was of that character which in itself is inherently dangerous, 
so that the city could not reliere itself from liability for the manner in 
which the work was done. The real ground of that decision was that the 
defendant owed the plaintiff a duty, which it could not delegate or get 
rid of, to notify him of his intention to do work on his (the defendant's) 
premises which might cause harm to the plaintiff's adjoining property if 
certain precautions were not taken. Embler c. Lumber Co., 167 N .  C., 462. 

We think the court erred in not giving the prayer for instructions. 
The judgment of the Superior Court is reversed. The costs of this appeal 
will be taxed against the plaintiff. 

New trial. 
54s 
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Cited: Gadsclen v.  Craft, 173 N.C. 420 (2c) ; Wright v. Utility Co., 
198 N.C. 206 (2p) ;  Hubbard v. R. R., 203 N.C. 678 (2p) ;  Evans v. 
Rockingham Homes, 220 N.C. 263 (2 j ) .  

E. D. MILLER AND WIFE V. J. G .  LATTA ET AL. 

(Filed 15 November, 1916.) 

Appeal and Error-Reference-Exceptions Sustained-Evidence. 
The order of the trial judge overruliilg a finding of fact by the referee 

is conclusive on appeal TT-hen there is evidence to support such order, and 
there is no exception because of the lack of evidence thereon. 

CIVIL ACTIOK tried before Webb, J., at June Term, 1916, of ROCK- 
INOHAX. 

This is an action to restrain a sale under a certain trust deed executed 
by the plaintiffs to the defendants, and for an accounting. 

The action was referred by consent, and upon the report of the referee 
being filed the plaintiffs excepted thereto, and particularly to the disal- 
lowance as a credit of an order for $860, issued on 28 July, 1910, in 
favor of the plaintiff E. D. Miller, by two officers of the Grand Lodge, 
J. S. Fitts, president, and R. W. Brown, secretary, to cover salary and 
office expenses. 

His  Honor overruled all of the exceptions to the report except the one 
to the refusal to allow the credit of $860, which he sustained, and 
in connection therewith he made the following finding: "That (499) 
the order for $860, dated 28 July, 1910, was duly issued by the 
Grand Lodge for salary and office expenses of the said plaintiff E. D. 
Miller; and that the said E. D. Miller is entitled to have the said order 
for $860 of said date credited on the deed of trust and notes mentioned in 
the pleadings. And the court finds as a fact that the said order was duly 
issued and has never been paid to the said E .  D. Miller and is a valid 
claim against the defendants." 

Judgment was rendered upon the report of the referee as amended by 
the above finding of fact, and the defendants excepted and appealed. 

W. R. Dalton, P. TV. Olidewell, and King & Rimball for plaintifs. 
R .  G. park& and J .  C .  Buxton for defendant. 

ALLEN, J. The judgment appealed from shows that the judge of 
the Superior Court had the benefit of argument and that he carefully 
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considered the evidence taken by the referee, and ~vhen  this course is 
pursued his findings of fact are coliclusive upon us, in the absence of 
a n  exception that  there is  no evidence to support the finding, and we 
find no such exception. Wynn v. Bullock, 154 N.  C., 382; Culuer v. 
Jennings, 157 N. C., 565. 

We have, however, examined the record and are of opinion there is 
evidence to sustain the finding as to the order of $860, and to support 
the contention of the plaintiffs that the order of 21 July, 1911, for 
$854.84 was not given in substitution for the first order. 

Affirmed. 

JOHN S. TILLOTSON v. H. A. F U L P  AXD WIFE, ELLEN. 

(Filed 15 Sovember, 1916.) 

Instructions, Conflicting-Deeds and Conveyances-Dividing Lines-Bur- 
den of Proof-Appeal and Error. 

Where the dividing line between adjoining owners of lands is in dis- 
pute, the plaintiff claiming one location to be the true one, and the defend- 
ant claiming it to be at another place, the burden of proof is on the 
plaintiff to establish the line as claimed by him, and an instruction which 
places this burden upon him and a t  the same time places the burden on 
defendant to show its location according to his contention, is conflicting, 
and reversible error to the defendant's prejudice. 

(500) CIVIL ACTION tried before Shaw, J., a t  Fall  Term, 1915, of 
STOKES, upon these issues : 

1. Where is the true dividing line between lots Nos. 3 and 4, referred 
to in the pleadings? Answer: "From black A to black B." 

2. I s  the plaintiff the owner and entitled to the possession of the wood 
and timber described in the complaint? Answer: "Yes." 

3. What was the value of the wood and timber removed by the de- 
fendant? Answer : "$25." 

4. What  was the value of the wood and timber seized by the sheriff in 
this act ion? Answer: ('$15." 

5. I s  the feme defendant the owner and entitled to the possession of 
the timber and wood described in  the pleadings? Answer: "So." 

6. What is  the value of the wood and timber removed by the plaintiffs 
from the lands in controversy? Answer : 

From the judgment rendered, defendants appealed. 

J .  D. Humphreys, J .  W .  Hall for p1ninti.f. 
J .  H. Clement, E. B. Jones, C. 0. iWcMichne1, N.  0. Petree for 

defendants. 
550 
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B ~ o w a ,  J. The court instructed the jury:  '(The plaintiff contends 
tha t  the black line from black B to black A is the true dividing line. The 
burden is on the plaintiff to show this by the greater weight of the eri- 
dence, before you can find it. I f  the plaintiff, by the greater weight of 
the evidence, has shown that  the true dividing line between lots 3 and 4 
is the black line, as claimed by him, then your answer to the first issue 
will be the black line running from black B to black A" 

The court further instructed the jury that  the defendants contend that  
the true dividing line is the red line, and that  the burden of proof is  
upon the defendants to establish it by the greater weight of evidence. 

These instructions are conflicting and erroneous. The  burden of proof 
cannot rest on both plaintiff and defendant in this case. The  identical 
point is decided in Woody I:. Fountain, 143 N. C., 66, and in  Garris v. 
Harrington, 167 N. C., 86. I n  the last named case the Court i n  passing 
upon similar instructions said:  "The plaintiff became the actor, and as- 
sumed the burden of proof to establish the true line between him and the 
defendant, when he instituted the proceeding; and this burden of proof 
did not shift to the defendant because, in addition to denying the line to 
be as claimed by the plaintiff, he alleged another to be the dividing line." 

There can only be one true dividing line between the two tracts 
of land, and upon the reason of the thing the burden of proof (501) 
cannot rest on both plaintiff and defendant a t  the same time to 
establish that  line. 

New trial. 

Cited: Len c. Utilities Co., 176 N.C. 513 (c)  ; Poindexter v. Call, 182 
N.C. 368 (c)  ; Mamn v. Archbell, 186 X.C. 74 (e)  ; Car r  v. Bizzell, 192 
N.C. 214 (e)  ; Power Co. v. Taylor, 194 S . C .  234 (c)  ; Eoone v.  Collins, 
202 N.C. 13  ( l c )  ; DeHart  v. Jedcins, 211 N.C. 316 ( l c ) .  

E. M. TVHITTINGTOS r. SOUTHERS RAILWAY CONPAKY. 

(Filed 15 November, 1916.) 

1. Carriers of Goods-Damaged Shipments-Refusal of Shipment. 
Damages to a shipment of goods by a railroad company, caused by the 

carrier's negligence, does not justify the owner in refusing to accept them 
on that account, unless the damages are sufficient to render the goods 
practically worthless; for he is required ordinarily to accept the goods 
and sue for the damages upon the refusal of the carrier to pay them. 
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2. Same-Pleadings-Damages. 
Where an owner of a shipment of goods has refused to accept them 

from the carrier on account of their damaged condition, his refusal will 
not prevent his reco~ering for the damages sustained, if he has properly 
pleaded them. This evidence is sufficient to sustain a recovery, and the 
liability of the defendant is not thereby increased. 

3. Carriers of Goods-Damaged Shipment-Measure of Damages. 
The measure of damages to a shipment of goods by a railroad conlpany 

is the difference in value between the value thereof in their damaged 
condition a t  destination and what their value would have been had they 
been properly transported, or handled, by the carrier. 

4. Carriers of Goods-Consignor-Owner-Trials-Evidence. 
I t  is competent for the consignor of goods to show by parol that he is 

the owner thereof, and recover damages from the common carrier caused 
by its negligence. 

CIVIL ACTIOK tried before Cline, J., at  March Term, 1916, of GUILFORD. 
This is an  action to recover of the defendant damages for injury to 

certain machinery and supplies shipped by plaintiff from Macon, Geor- 
gia, to Kernersville, Yorth Carolina. The shipment consisted of knit- 
ting-mill machinery and supplies delirered to the Central of Georgia 
Railway Company, on or about 30 September, 1918, and consigned to 
J. A. Hollomall a t  Kernersrille, North Carolina. When this car reached 
its destination the machinery and supplies therein mere damaged. The 
defendant received the car containing the shipment from the Central of 

Georgia Railway Company, and the defendant was the delivering 
(502) carrier. The admissions in the pleadings establish the following 

facts: (1) That  the defendant is a common carrier of passengers 
and freight for hire, and as such maintains and operates a line of rail- 
way connecting with the Central of Georgia Railway Conipany in the 
State of Georgia to Kernersville, North Carolina; (2 )  that on or about 
30 September, 1912, plaintiff delivered to the Central of Georgia Rail- 
way Company a car-load of knitting-mill machinery and supplies, to be 
transported from Illacon, Georgia, t o  Kernersville, North Carolina; t ha t  
said machinery was consigned to J. A. Holloman; (3 )  that the Central 
of Georgia Railway Conipany is one of an  association of common car- 
riers formed by itself and the Southern Railway Company, and as such 
issued to the plaintiff for a valuable consideration a through bill of 
lading for said niachinery and supplies from Macon, Georgia, to Ker-  
nersville, Korth Carolina; (4)  that the machinery and supplies for 
11-hich damages are clainied in this action mere actually delivered to the 
said common carrier for transportation; ( 5 )  that  plaintiff gare  notice 
and made a claini for the loss and damage claimed by him within the 
time prescribed by the terms of the bill of lading. 
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The plaintiff offered evidence tending to pol-e that the shipment was 
damaged by the negligence of the defendant. 

The plaintiff also offered eridence to prove that he was the owner of 
the property, although consigned to ~ o l l h a n .  This evidence was ob- 
jected to by the defendant. 

The plailitiff also offered eridence that he had a contract for the sale 
of the property for about $3,000. This eridence was admitted over the 
objection of the defendant, but mas afterwards withdrawn from the jury 
by the court. 

The plaintiff refused to receive any part of the shipment, although it 
was not a total loss. 

The defendant moved for judgment of nonsuit, which mas refused, 
and it excepted. 

There u-as a verdict and judgment for the plaintiff, and the defendant 
appealed. 

Brooks, Sapp & Williams for plain f i f .  
Wilson & Ferguson f o r  defendant. 

ALLEX, J. The motion for judgment of nonsuit is upon two grounds: 
1. That as the shipment was not totally destroyed and worthless, it 

was the duty of the plaintiff to receive the goods, and as he refused to do 
so, he cannot maintain this action to recover damages. 

2. That the cause of action alleged in the complaint is not to (503) 
recover the damages to the goods, but their value, and as such 
cannot be maintained, because the goods were not worthless and the 
plaintiff refused to receive them. 

The principle for which the defendant contends is sound, and is thus 
stated in 3 Hutchison on Carriers, see. 1365 : "As a general rule, the doc- 
trine that where goods are injured the owner may abandon them as for a 
total loss, and sue for their ralue, does not apply to contracts of affreight- 
ment. The fact, therefore, that the goods were injured upon the journey 
through causes for which the carrier is responsible, does not of itself 
justify the consignee in refusing to receive them, but he must accept them 
and hold the carrier responsible for the injury"; and in Wilkins v. R. R., 
160 N. C., 58, which was a case of total loss: "In contracts of affreight- 
ment the consignee under an ordinary bill of lading may not, a's a gen- 
eral rule, reject the goods because the same have been wrongfully 
damaged in the course of shipment. Under usual conditions he must 
receive the goods and hold the company for the injury done; and he is 
required further to do what good business prudence would dictate in  the 
endeavor to minimize the loss. The principle, however, does not obtain 
when the 'entire ralue of the goods has been destroyed and the injury 
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amounts practically to a total loss.' I n  such case the consignee is justi- 
fied in refusing the goods, and may sue for the entire amount." 

Note, however, that when the loss is uartial the doctrine is that the 
owner cannot reject the goods and recover the value, and not that he 
cannot recover the damages actually sustained; and this distinction is 
found in all the authorities. 

I n  the case from Texas. cited by the defendant. the Court says: 
'(Where a shipment of goods was only partially destroyed by the carrier's 
negligence, neither the consignee nor the shipper is justified in abandon- 
ing the shipment and charging the carrier with its full value." R. R. v. 
Elevator, Texas (Tex. Civ. App.), 168 S. W., 1028. And in the case 
from South Carolina: "A carrier having goods in possession for trans- - - 
portation acquires no title to them, as the goods remain the property of 
the owner. His right of action against the carrier is for the entire value 
of the goods if lost, or made entirely worthless by the carrier's default; 
and in case of destruction of value, the recovery is not affected by the 
owner's acceptance or his refusal to accept the gobds. On the other hand, 
if the value is merely impaired by actual injury in the hands of the 
carrier, or by delay in the carrier, the consignee is bound to recei~e the 
goods, and his right of action is limited to the impairment of value due 
to the delay in carriage or injury to the goods." XcGrath v. R. R., 91 

S. C., 552. 
(504) I n  Parsons v. Express Co., 25 L. R. A. (N. S.), 843, the plain- 

tiff refused to receive the shipment, and sued to recover the value, 
and the Court held that the "Defendant mas entitled to have the case 
submitted upon a proper theory, and the verdict of a jury upon the 
amount of plaintiff's damage, which was the difference between the value 
when delivered to the express company for shipment and its value when 
finally tendered to plaintiff at its destination," and R. R. T .  Cumbie, 
141 S. W., 939; R. R. c. Everett, 37 Tex. Civ. App., 167; and R. R. v. 
Xoore, 47 Tex. Civ. App., 531, are to the same effect. 

This is the rule applied by his Honor, as he instructed the jury that 
the measure of damage was "The difference between the value, reason- 
able market value, of the shipment at the time i t  reached Kernersville, 
in the condition it then was. and r h a t  would have been a reasonablv 
fair value of that same shipment at Kern~rsril le at the same time, but 
for the damage suffered by it or sustained to it, owing to the negligence 
of the defendant. Yon would take and apply the rule this way: You 
mould say, What ~7ould halve been our finding as to a fair aaluation of 
that shipment if it had come from Macon to Kernersville in as good 
plight and condition as it was shipped? And then you would ask the 
second question, What is the depreciation, how much was that ma- 
chinery lessened in value when it came to Kernersville, on account of the 
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negligent failure of the defendant to transport it  safely? And that  dif- 
ference would be the measure of damages." 

This rule is not only supported by authority, but seems to be reason- 
able and just, and i t  imposes no additional burden on the carrier. 

I f  the plaintiff had received the shipment he would have been entitled 
to recover as damages the difference between the value of goods in their 
damaged condition and their value if they had not been damaged, which 
is  all he  has recovered, and me see no reason for denying this recovery 
because of refusal to receive the shipment, when this has i n  no may 
increased the liability of the defendant. 

We are also of opinion that  the complaint alleges a cause of action, 
which is sustained by the verdict. 

I t  alleges that  the defendant received the shipment, that  i t  was dam- 
aged during transportation by the negligence of the defendant, and that  
the plaintiff has suffered damages in  the sum of $3,000 by reason of the 
failure of the defendant to properly and safely haul, transport, and de- 
liver the machinery and supplies aforesaid, and in carelessly and negli- 
gently breaking, damaging, and destroying said machinery and supplies 
while the same was being carried and transported as aforesaid. 

The evidence introduced to prove that  the plaintiff, who was the con- 
E was com- signor in the bill of lading, mas the onner of the goodb, 

petent. Xummers v. R. R., 138 N. C., 295; Rollins ?;. R. R., 146 (505) 
K. C., 153; Cardwell v. R. R., 146 N. C., 218. 

The evidence of a contract for the sale of the goods by the plaintiff 
was withdrawn from the jury. 

No error. 

Cifed: Braclshaw v. R. R., 183 N.C. 266 (2c). 

EUGENE W. McNhIRY v. NORFOLK BSD WESTERN RAILROAD 
COMPANY. 

(Filed 15 November, 1916. ) 

t .  Carriers of Passengers-Mileage Exchamge-Tickets. 
I t  is the duty of a conductor on a passenger train to accept the mileage 

of a person traveling thereon when the railroad company has not afforded 
him time to get it exchanged for a ticket a t  its station. 

2. Same-Ejection from Train-Statutes-Usual Stops-Flag Stations. 
A place along a railroad company's track is not a usual stopping place 

within the meaning of Revisal, sec. 2629, forbidding the company to put 
off passengers except "at usual stopping place or dwelling," vhen it is 
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merely a flag station, with only a side-track, without shelter, and the 
nearest dwelling three-quarters of a mile away;  and where one traveling 
on the train has been put off a t  such place a t  9 o'clock in the night for 
failure to exchange his mileage for a ticket, and was informed by the 
conductor that it  was "a rather poor place to spend the night," i t  does 
not preclude his recovery, for the company's violation of the statute, that  
he again boarded the train and complied with the conductor's demand in 
paying the additional charge required of those who have no ticket. 

3. Same-Excessive Force-Punitive Damages-Trials-Evidence-Mental 
Anguish. 

Where a trareler is ejected from a passenger train in violation of his 
rights, a t  night, a t  a place without shelter, and the evidence tends to 
show that the conductor, mith the assistance of the flagman, used violence 
in taking him from the seat in the presence of the passengers; that the 
conductor's actions evinced anger ; that the traveler again boarded the 
train after being ejected, whereupon the conductor told him that he would 
kick him off if he did not pay the cash fare, in consequence of which 
the traveler paid the price and remained on the t rain:  Held, evidence 
of unnecessary force on the part  of the conductor, and sufficient to sus- 
tain a verdict awarding exemplary damages, and damages for humiliation 
and injury to feelings. 

4. Carriers of Passengers-Ejection from TPain-Trials-Questions f o r  
Jurg. 

The question whether the condnctor of a train used unnecessary force 
in ejecting a passenger from the train is one for the jury upon conflicting 
evidence. 

5. Carriers of Passengers-Wrongful Ejection-Cash Fare-Damages. 
Where a condnctor refuses to pull the mileage of a passenger, demands 

the cash fare, and, upon refusal of the passenger to pay, wrongfully ejects 
him, i t  is no defense to the company to avoid the payment of actual or 
exemplary damages that, upon the payment of the small amount of the 
cash fare, the passenger could have avoided the entire injury. 

6. Appeal and  Error-Assignments of Error-Rules of Court. 
This cause being tried under one issue, without exception taken, the 

assignment of error that other issues should have been submitted is not 
in compliance mith the rules of Court regulating appeals. 

BROTVR', J., dissenting; WALKER, J., concurring in the dissenting opinion. 

(506) APPEAL by  defendant f r o m  Cline, J., at N a r c h  Term, 1916, of 
GUILBORD. 

Will iam P. B y n u m  and R. C.  Xtrudzuick for plaintiff. 
J .  C.  Buz ton  and King & Kimball for defendant. 

CLARK, C. J. T h e  plaintiff, the  holder of a mileage book, obtained i n  
exchange a ticket over the defendant's t r a i n  f r o m  Stoneville, N. C., to 
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Madison, N. C. On arrival at  the latter place at  8 :30 p. m. he got ofl 
the train, but was informed by the agent at the hotel at which he pro- 
posed to spend the night that the hotel could not accommodate him. He 
then determined to take the train and go on to Walnut Cove to spend the 
night. The train stopped at Madison only about one or two minutes, and 
the plaintiff testified that the ticket agent was not a t  the office, but was 
engaged in transferring baggage. The plaintiff remarked to the con- 
ductor, who was standing near him, that he mould have to go 011 with 
him to Walnut Cove. The conductor replied, "If you are going on with 
me, get aboard," which the plaintiff did. 

There is evidence tending to show that the ticket agent was at  his 
office that night, and that it was the assistant ticket agent who was 
transferring baggage. 

The court charged the jury that if the agent was on duty that night, 
and if the plaintiff had applied for a ticket he could have gotten one, 
then the conductor had the right to ~ u t  him off if at a station or a house 
and in  a proper manner. I t  does not appear how the jury found the 
conflict of testimony upon this point. I f  the agent was not in his office, 
or the plaintiff did not hare time to get a ticket, then i t  was the duty of 
the conductor under our statute to take his mileage, for, under the stat- - ,  

ute, if opportunity is not afforded the passenger to exchange his mileage 
for a ticket, the mileage shall be accepted by the conductor. 

I f ,  however, the plaintiff had time and opportunity at Madison (507) 
to exchange his mileage for a ticket, the plaintiff relies upon t~vo 
other circumstances to sustain his verdict. Revisal, 2629, forbids putting 
off a passenger except "at a usual stopping place or near a dwelling- 
house," and the place where the plaintiff was put off the train mas not a 
usual stopping place on the defendant's road, but merely a flag station. 
There mas no shelter nor station, nothing but a side-track, and the near- " 
est d ~ ~ e l l i n g  was three-quarters of a mile from this siding. The plaintiff 
testifies that he was put off at 9 p. m. at night, as must h a ~ e  been the 
case, since he left Madison at 8:30 p. m.;  that he was very thinly 
dressed, wore a Palm Beach suit, u-ith very thin underwear, and the 
conductor told him at the time that it was "a rather poor place to spend 
the night." There was no one living there. I t  did not atone for this 
~~io la t ion  of law that the plaintiff again got back on the train, paying 
his fare at the higher rate and with the additional charge required of 
one n7ho has no ticket. 

The plaintiff testified that he had been over the road seTTen times, and 
the train had stopped there only once, and that when it was flagged. The 
court left i t  to the jury to find whether or not i t  mas a usual stopping 
place where the train was a'ccustomed to stop for the discharge of pas- 
sengers, and if it was not and there was no house near by, the jury could 
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answer the first issue in the affirmative. That upon the uncontradicted 
testimony the defendant was wrongfully ejected is settled by the plain 
words of the statute as construed in Mott  v. R. R., 164 N. C., 367, which 
held that in  such case the plaintiff was entitled to recover. There are 
numerous cases elsewhere exactly in point, among then1 R. R. 2;. Flagg,  
43 Ill., 364, 82 Am. Dee., 133, in mhich it was held that "A n7ater tank, 
although the train ordinarily stopped there, was not a usual stopping 
place" under a statute like ours. To the same purport, R. R. v. Parks, 
18 Ill., 460, 68 d m .  Dee., 565 ; R. R. .I;. Cfasey, 52 Texas, 122. 

The plaintiff's further ground of complaint is that he was ejected with 
unnecessary force and in a manner intensely humiliating to him. The 
plaintiff's evidence on this point n-as that he presented his mileage book 
to the conductor and explained to hini v h y  he did not get a ticket to 
Madison-because the agent was not a t  his office, and he did not have 
time to get a ticket. He  proposed to the conductor that he could pull 
the mileage and get the ticket at Madison the next day for the trip from 
Madison to Walnut Cove. The conductor refused to take the mileage 
and demanded the cash fare of 50 cents, which was a bonus of 15 cents, 
besides 234 cents per mile, whereas the mileage book was at  the rate of 2 

cents per mile. He testified that when the conductor refused to 
(508) take the milage or his proposition to get the ticket in exchange 

for the mileage, the conductor called up the flagman and pulled 
the bell cord for the train to stop; that when the flagman came up and 
the witness was explaining the matter to him, "the conductor came up 
and reached down in witness's seat with both hands and grabbed him by 
the arm and ierlred him into the aisle mrith such violencethat both came 
near falling into the lap of the lady sitting opposite; the witness then 
said to the conductor: 'I think I know my rights in this case. I t  is not 
necessary for you to get rough. All you have got to do is to set me off 
this train.' The conductor continued pulling the witness down the aisle ; 
that as he went down the aisle, the conductor had hold of one arm and 
the flagman either with his hand on the shoulder of the witness or his 
other arm, and led the witness out of the car; that they put the witness 
off in the woods out there some distance from Madison, the conductor 
remarking that it was rather a poor place to spend the night; that there 
mas nobody living there; the plaintiff was rery thinly dressed and there 
was no house or shelter-nothing but a side-track in the woods, on the 
bank of a riaer, after 9 o'clock at night; and as the train pulled out the 
witness ran ahead and got on the rear steps of the coach ahead, just ad- 
joining the one from which he had been ejected; the conductor immedi- 
ately ran up the steps and ran around and violently grabbed the witness 
as he wellt up the steps; that the conductor, shaking in great wrath, 
yelled at witness that he would kick him off, or put him off, of the train 
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unless he paid the cash f a re ;  the witness went into the coach and the con- 
ductor came in and demanded a cash fare of 50 cents, which the plaintiff 
paid and took his receipt from the conductor, who was all i n  a tremble 
so that  it took him some time to write a receipt; that he  mas intensely 
humiliated by being yanked out of the train before some twenty-five 
people, the train being brilliantly lighted." There is evidence from the 
defendant in contradiction of some of the circumstances concerning the 
manner of ejectment; but that mas a matter for the jury, and the pjain- 
tiff's evidence must be taken as true on this motion to nonsuit. Probably 
there is no one who will contend that such conduct on the part of the 
conductor was justifiable nor that the plaintiff was not entitled to recoTTer 
fo r  the humiliation and wrong inflicted upon him if these were the facts. 
But  if there is, that school of thought had no representati~es on this 
jury. Whether the ejection took place in that mode was properly sub- 
mitted to the jury. 

The court charged on this point that if the conductor had the right to 
eject the plaintiff, he had the "right to use as much force as was neces- 
sary to accomplish the ultimate purpose to remoye him, if he had not 
got a ticket, from the train. Now, you cannot weigh that in 
golden scales. You cannot say he did use exactly as much force (509)  
as is necessary, or he did exceed it by the smallest grain. I do not 
think that would be a reasonable interpretation, because a man, if i t  is 
necessary for him to lift a passenger up or drag him along, probably 
could not measure to an exact nicety iust how much force it mould re- " - 
quire;  but this word 'unnecessary force' means here that i t  should be 
apparent to you, as triers of this case, that the conductor exceeded the 
force that was required; that he acted in a manner which showed the 
exercise in that sense of unnecessary force: that he did more than vou 
could see and will say that  it was necessary for him to have done: that  
he exceeded the righis which the statute &es him to do in such things 
as are reasollably necessary to accomplish the ultimate object." The 
question of unnecessary force in the ejection of passengers is one of fact 
for the jury, and the defendant cannot complain of the charge of the 
court in this respect. Knowles v. R. R., 102 X. C., 53; 2 Hutchison on 
Carriers ( 3  Ed.) ,  sec. 1084. 

The charge of the court was not unfavorable to the defendant, for he 
held as a matter of law (which mas a matter of fact to be decided by the 
jury) that the plaintiff was not excused in not getting a ticket a t  Madi- 
son, though he testified that the agent was not in his office and that he 
was not afforded time to get a ticket after he  told the conductor he in- 
tended to go on that night. The court instructed the jury that the 
conductor TI-as entitled to demand 50 cents cash fare, and left the case 
upon the two questions as to whether the place of ejection was such as 



I N  T H E  SUPREME COURT. [I 72 

was forbidden by the statute and whether or not excessive force was 
used. The court instructed the jury that if the plaintiff mas wrongfully 
ejected from the train he '(would be entitled by way of actual or compen- 
satory damages to recover such amount as the jury should find mould 
rea'sonably and justly compensate him for any physical injury or incon- 
venience, any mental suffering or humiliation which he endured because 
of the result of what you find,if any, to be the wrongful act done towards 
him by the defendant company." The court further charged: "In addi- 
tion to that, gentlemen, to entitle a passenger to punitive damages his 
wrongful expulsion from the train must be attended by such circum- 
stances as to shorn rudeness, insult, aggravating circumstances calcuIated 
to humiliate the passenger. Exemplary, punitire, or vindictive damages 
are given to vindicate the right, punish the mrong, and to set an example 
before others who may be prone to the commission of like offenses. I f  
the defendant has acted wantonly or with criminal or reckless indiffer- 
ence, or has been guilty of intentional or willful violation of the plain- 
tiff's rights, the jury could award such damages in their sound 
discretion." I11 these instructions we find nothing of ~ ~ h i c h  the defend- 

ant can complain. 
(510) The defendant contends that the plaintiff could have avoided 

being put off the train by paying the small sum of 50 cents. The 
plaintiff contends that it is "the other way around," and that the de- 
fendant could have avoided this action by not putting the plaintiff off 
at  a siding in the woods at 9 o'clock at night, three-quarters of a mile 
from the nearest dwelling, and especially by not putting him off with 
riolence and unnecessary force and in  a manner liumiliating to him 
before a car full of ,passengers. 

I n  Xuwyer v. R. R., 171 X. C., 15, this point is discussed, the Court 
saying: "When a passenger is about to be wrongfully ejected from a 
train it is not incumbent upon him to prevent the mrong by paying 
money which the carrier's servant has no right to exact. He  is not 
required to submit to imposition or to buy again his right to remain on 
the train to his destination, Revisal, 2611. I f  this were not so, carriers 
~ i~ould  be above the lam, because there could never be punishment exacted 
for the wrongful violation of the contract of carriage. If it be said that 
the passenger could pay the money, and recover it back, this mould not 
right the ~ ~ r o n g ,  because he could not afford to pay counsel fees and bear 
the expenses of litigation for so small a sum. I t  would be fairer to say 
that, in cases of doubt, the carrier should carry the passenger to his 
destination, and sue him to recover the fare which he should have paid. 
But neither is required to do this. Each party can stand upon his rights, 
if he so chooses. This has been often held. Harvey v. R. R., 153 N. C., 
567, and cases there cited. Rerisal, 2611, confers the right of action." 
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This case was submitted to the jury upon the issue, "Was the plaintiff 
wrongfully ejected from the train of the defendant?" That issue was 
submitted to the jury solely upon the evidence whether defendant was 
put out at  a place forbidden by lam and by the exercise of excessive force. 

There mas no prayer to submit this as two issues, nor is there any 
assignment of error in that regard. The assignments of error were all 
held insufficient by this Court in accordance with our uniform decisions, 
some of them at this Court, except only the assignment for the refusal 
of the motion to nonsuit. I t  being admitted in the dissenting opinion 
that there was some eaidence to go to the jury upon the issue as framed, 
there is 

ATO error. 

BROTVN, J., dissenting: The following issues were submitted to the 
jury: 
1. Was the plaintiff wrongfully ejected from the train of the defend- 

ant, as alleged in the coniplaint? Answer: '(Yes." 
2. What damages, if any, is the plaintiff entitled to recover of (511) 

the defendant ? Answer : "$1,000." 
I am of opinion that his Honor erred in not giving the first of the 

defendant's prayers for instruction. I am further of opinion that his 
Honor should have instructed the jury to answer the first issue "No." 

The evidence is that the plaintiff had a mileage book on which he 
had taken a ticket to Xadison. When he got to Madison he was told at 
the car steps that there were no accomniodations to be had, and he con- 
cluded to go on to Walnut Cove. He made no effort whate~er  to get 
another ticket on his mileage book. He  did not ask the conductor for 
time to get a ticket, and he did not go to the ticket office. The train 
stayed at Madison for a very short time. When the conductor came 
around for tickets, the plaintiff presented his niileage book and insisted 
that the conductor should pass him on it. 

I t  is well settled that a mileage book is not good for passage unless 
the purchaser complies with its conditions. The conductor demanded 
35 cents fare to Walnut Cove. The judge instructed the jury that the 
plaintiff was not rightfully a passenger upon the train at the time in 
question, and that the conductor was not required to take out of the 
plaintiff's mileage book the mileage equal to the distance between Madi- 
son and Walnut Cove. His Honor should have instructed the jury, in 
view of that ruling, that upon the plaintiff's own evidence they should 
answer the first issue '(NO'); that he was not wrongfully ejected. 

I admit that a passenger may be rightfully ejected from a train and 
at the same time recover damages for the manner in  which that ejection 
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was accomplished, but no issue embodying that principle was tendered 
by the plaintiff or submitted to the jury in this case. 

His  Honor instructed the jury under the second issue that if plaintiff 
was wrongfully ejected from the train, the plaintiff would be entitled by 
way of actual or compensatory damages to recover such amount as the 
jury said would reasonably compensate him for any physical injury or 
inconvenience, mental suffering or humiliation which he endured by 
reason of such ejection. This was error, because his Honor had already 
instructed the jury that the plaintiff was wrongfully on the train; that 
he was not rightfully a passenger, and that the conductor had a right to 
eject him. Consequently, whatever humiliation the plaintiff suffered by 
reason of such ejection was the result of the plaintiff's own misconduct. 
I t  was his duty to pay his fare when the conductor demanded it, and he 
would have been sared any humiliation and mortification such as he 
complains of. Therefore, I say that his Honor injected an element of 

damage for which the plaintiff has no right to recorer. 
(512) I admit that according to the plaintiff's own testimony there 

is some evidence of unnecessary force and violence in ejecting 
him. Inasmuch as the plaintiff TTas rightfully ejected, this is the only 
element of damage which should be considered by the jury; that is to say, 
whatever damage ensued from such excessive force. 

I am of opinion that an issue should hare been submitted as follows: 
Notwithstanding that the plaintiff mas rightfully ejected from the train, 
was excessive force and violence used in such ejection? I t  was the plain- 
tiff's duty to tender such an issue. A11 the evidence in this case, except 
that of the plaintiff himself, shows conclusively that no more force was 
applied by the conductor than was reasonably necessary to eject a man 
who was resisting such ejection. I t  is a very easy matter for the plain- 
tiff to say that the conductor jerked him. I t  is difficult to get a man out 
of a seat when he is resisting without jerking him. There is not one 
scintilla of evidence that the plaintiff was in the least degree injured 
in any way. 

The contention that the conductor violated the statute and put the 
plaintiff off at an ullsuitable place should not hare been submitted to the 
jury as an element of damage. I do not say this because Sharp's siding 
was a suitable place for the plaintiff to be compelled to spend the night, 
but for the reason that the plaintiff himself testifies that he immediately 
got back on the train and paid his fare to Walnut Core and spent the 
night there. The wrong which the statute was intended to remedy was 
putting a person off at some practically uninhabitable place where no 
lodgings could be had and compelling him to stay there an indefinite 
time. I t  was not intended to cover a case where a passenger is rightfully 
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ejected, but gets back on the train immediately and pays his fare and 
goes on to the next station. 

I admit that this Court has decided that i t  will not interfere with the 
damages, but leave it to the judges of the Superior Court to set aside the 
verdicts when they are excessive. A perusal of the facts in this case mill 
show that the plaintiff was in the wrong from the beginning to the end, 
and that the verdict rendered by the jury was grossly excessive, assum- 
ing that the conductor did exercise a little more force than was necessary. 
I n  this case I am convinced that all the force exercised by the conductor 
was brought about by the plaintiff's resistance. There is no evidence 
that the conductor used a harsh word or indulged in any abusiae epithets. 
H e  and the flagman dragged or pulled the plaintiff down the aisle be- 
cause the plaintiff forced them to do it. 

I t  is suggested in the opinion of the Court that the o d y  assignment of 
error properly made is the one relating to the nonsuit, and that, 
therefore, the Court mill not consider the others. I do not agree (513) 
with the Court in that particular. 

The third assignment of error is in these words. "The action of his 
Honor in declining to give the jury defendant's special prayer NO. 1 is 
noted in defendant's third exception, page 75." By reference to page 75,  
it is seen that prayer No. 1 covers a page and a half of the record. I 
know of no decision of this Court which requires that the prayers for 
instruction shall be copied in the assignments of error. I n  these assign- 
ments the number of the prayer and the page of the record is giren. I n  
my opinion this is all that can be reasonably required of an appellant ill 
respect to the prayers for instruction. 

I f  i t  is required to reprint them entirely in  the assignment of error, 
i t  is not only a work of supererogation, but it makes the record ex- 
tremely bulky and largely increases the expense of printing. All of our 
decisions, as I understand them, refer to assignments of error relating to 
the evidence where none of i t  is set out, no page of the record is given, 
and the Court would be left to grope through the record and find the 
exceptions without assistance. 

WALKER, J., concurs in this opinion. 
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FIRST NATIONAL BASK u. J O H S  S. PANCAKE. 

(Filed 15 So17ember, 1916. ) 

1. R.emova1 of Causes-Foreign Executors-X701untary Parties. 
Foreign executors may not, of their own motion, make themsell-es 

parties to an action brought against their testator, in his lifetime: and 
wl~ere  this has been attempted, without order of court to that  ebect, they 
may not enter proceedings to remove the cause to the Federal court for 
dirersity of citizenship. 

2. Same-Order of Court-Requisites. 
Foreign esecutors may not obtain a n  order of court to make them 

parties to a n  action which had been brought against their testator upon 
filing a certificate of their appointment, n7ithout the seal of any court 
thereon, unaccompanied by letters testamentary, or copy of will, or with- 
out other adequate proof of their appointment as such. 

3. Renioval of Causes-Foreign Executors-Administration - Statutes - 
Requisites. 

An attachment leried against the property of a nonresident shows that 
he had property in this State, and when he has died after action brought, 
i t  becomes necessary for his esecutors or administrators to prol-e the mill 
here and take out ancillary letters of administration with the mill an- 
nexed and give the bond as  required by our statute, Revisal, sec. 28 ( I ) ,  
before they will be recognized by our courts, or permitted to file a petition 
and bond for removal of the cause to the Federal court for diversity of 
citizenship. 

(514) APPEAL by  plaintiff f rom Cline, J., a t  M a y  Term, 1916, of 
DAVIDSON. 

Raper & Raper for plaintiff. 
F. C. Robbins, Walser & Walser, and Linn & Linn for defendants. 

CLARK, C. J. T h i s  action was originally begun against J o h n  S. P a n -  
cake, a nonresident of the  State, and service was h a d  by  levying a n  at-  
tachment  on a certificate of stock i n  the  plaintiff bank, and  service of 
summons by  publication. H e  entered a special appearance a n d  m o ~ e d  
t o  vacate the  attachment, which was denied, a t  J a n u a r y  Special Term, 
1916, of Davidson. Before the  next t e rm of court J o h n  S. Pancake  died, 
a n d  a t  t h a t  t e rm his  death was suggested, a n d  on 30 March,  1916, the 
defendant filed before the  clerk what  purports  t o  be a certificate of their  
hav ing  qualified a s  executors i n  Virginia ,  a n d  indorsed on back of such 
certificate is  t h e  following: "The within named executors come into 
court and  voluntar i ly  make themselves part ies  defendant  to  this action," 
signed b y  the i r  attorneys. They  moved a t  M a y  te rm f o r  removal to the  
Federa l  court.  
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The defendants could not thus make themselves parties without leave 
of the court, and the motion to remove was erroneous because they have 
never been made parties to the action by order of the court. And it would 
have been erroneous to make them parties, for several reasons. 

The document filed as the certificate of the appointment of the de- 
fendants as executors does not bear the seal of any court, and it is not 
accompanied by letters testamentary or by copy of the will. There is 
no adequate proof that they are the executors of the deceased. There is 
no order of the court here adjudging them to be such. Besides, Revisal, 
see. 28 (I), provides: "No foreign executor has any authority to inter- 
meddle with the estate until he shall have entered into bond. which must 
be done within the space of one year after the death of the testator. and 
not afterwards." i'he deceasid having left property in  avids son 
County, in this State, as is shown by the attachment, the defendants 
must move the will here and take out ancillarv letters of administration 
n-ith the will annexed and give bond as required by our statute before 
they are recognized by the courts of this State. Glascock v. Gray, 148 
IS. C., 346; Xcott v. Lumber Co., 144 N.  C., 45. 

Without a certified copy of the  ill, certainly in the absence of a cer- 
tificate under seal of court of their adjudication of appointment 
as executors by the Virginia court, there is nothing to assure us (515) 
that they have any right to represent the deceased; and in the 
absence of a bond, even if so recognized, they are forbidden to represent 
the estate here. 

I n  18 Cyc., 1221, it is said: "It is a well settled principle of the com- 
mon law that letters of administration have no extra-territorial force and 
confer no authority upon the representative to administer upon property 
outside of the State or country of his appointment. . . . Xo State will 
recognize a foreign representative to the prejudice of its own citizens." 

I f  the defendants are, as they claim, the executors ~f John S. Pancake, 
and have so qualified in Virginia, and this had been duly shown, still 
that mould give them no right under our statute, Revisal, 28 ( I ) ,  except 
to apply to the clerk of the Superior Court at  Davidson, rhere  the at- 
tached property mas, for ancillary letters of administration and to give 
bond. The policy of our law is that the property of a nonresident de- 
ceased person within this State shall be administered here and applied, 
first, to the payment of the debts due here, and only the surplus to be 
removed from the State. 

I n  ~Vorefield c. Harris, 126 N. C., 626, it was held : "-An administrator 
cannot sue in this State by virtue of his appointment in another State. 
There must be an ancillary administrator appointed here." To same 
effect, Page v. Ins. Co., 131 N. C., 116; Slzields v. Ins. Co., 119 N. C., 
380. I n  that case there is full citation of authority to the above effect. 



I N  THE SUPREME C O U R T .  [I72 

T h e  fact  tha t  the defendants claim to be foreign executors gives them n o  
more r igh t  to  defend t h a n  to prosecute a n  action. Bond must  be given 
a n d  anci l lary administrat ion taken out here so t h a t  t h e  control of the 
property m a y  remain i n  our courts f o r  the  protection of creditors here, 
unless a n d  until ,  af ter  such anci l lary adniinistration and  bond, there is  
removal to  the Federal  court, upon  a proper petition filed. 

T h e  defendants not having been made parties by a n y  order of the  
court, and  not having presented a case which would h a r e  entitled them to 
be recognized as  parties, they were not i n  condition to  ask f o r  removal 
of th i s  cause to  the  Federal  court.  T h e  order of removal was therefore 
improvidently granted, a n d  must  be 

Reversed. 

Cited:  Cannon v. Cannon,  228 S . C .  212 (c).  

WILLIAM MONK T. J. GOLDSTEIN. 

(Filed 15 November, 1916.) 

Where in an action to recover for alleged usury charged, the eridence 
is conflicting as  to m-hether the defendant loaned the plaintiff money a t  
an excessi~-e or usurious rate of interest, to purchase an automobile. 
taking title to himself to protect himself in the transaction, or whether 
the defendant purchased the automobile, and sold it  to the plaintiff a t  
a n  advanced price, or for a profit, the intent of the parties and not the 
form of the transaction should be considered. 

2. Usury-Trials-Burden of Proof. 
Where the plaintid sues to recoTer for usury alleged to have been 

charged him for a loan of money to purchase a n  automobile, and the 
evidence is conflicting as  to whether the defendant loaned the money, 
or purchased the car and sold i t  to the plaintiff for a profit, the burden 
of proof is upon the plaintiff to establish, by the preponderance of the 
evidence, the fact that the money was loaned to him under an agreement 
requiring him to pay more than the legal rate of interest; and, if paid, that 
the defendant received it  as  usury, or with Irnowledge that it  was usury, or 
with the wrongful intent of violating our statute upon the subject. 

3. Instructions-Trials-c~uqr. 
Where the charge, construed a s  a n7hole, is free from error, i t  will not 

be condemned because an isolated paragraph, standing alone, may be mis- 
leading; and in this case the charge of the court upon the question of 
usury is approved. 
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CIVIL acTIom tried before Webb, J., and a jury, at August Term, 1916, 
of GUILBORD. 

Plaintiff sued, under Revisal, see. 1951, for $80, double the amount 
of usurious interest paid by him to defendant. He  alleged and testified 
that he wanted to buy a Ford car for $530, and, not having the money 
to pay for it, he applied to the defendant for a loan of the amount, and 
he agreed to lend him the money upon a mortgage of the automobile and 
a lot. When asked by plaintiff what he would charge for the money, 
defendant replied that "he could not turn so small a deal for less than 20 
per cent, and plaintiff, after stating that it was too much, agreed to take 
the money," defendant putting up $530 in order to get plaintiff a ma- 
chine costing $530 and charging him $616, the difference between the 
$530 that the Ford car cost and the $616 being for the use of the money. 
Plaintiff further said that the car was sold to him outright by the Ford 
company, though the bill of sale was made to the defendant, this being 
done, as plaintiff contended, to coyer up the real transaction as 
being a usurious one, as defendant was only to advance the money (517) 
for the car, and told the Ford agent "that plaintiff wanted a car, 
and to let him have it." Plaintiff drove the car from the garage and 
kept possession of it. 

Defendant alleged and testified that he bought the car from the Ford 
agency and gave his note of $530 for it, and paid it a short time after- 
wards. That he sold the car to plaintiff for $636, and there was no loan, 
but a straight-out sale, and he never told Monk that he would have to 
charge 20 per cent on so small a deal, but the true agreement was that 
he should buy the car from the Ford agency and then sell it to Xonk. He  
testified that as plaintiff gave him a mortgage for only $616, he asked 
for the balance of $20 and plaintiff paid it to him, making $636 in all, 
the price of the car, and that the $20 was not a payment on the debt, as 
plaintiff contends. 

Plaintiff further testified that the $20 was for the use of the money, 
and that defendant so stated at the time i t  was paid to him, and added 
that he would not give a receipt for it. 

I t  was admitted that defendant received $50 from the Ford agencies, 
which was a bonus or premium paid to owners of their cars during that 
year. Plaintiff testified that Goldstein did not tell him about this, but 
kept the money. 

Defendant also admitted that $570 had been paid on the debt, that is, 
$40 more than plaintiff contended was due, as principal on the debt. 

There was much evidence on both sides as to the usury, plaintiff's 
tending to show that there mas a loan and that he had paid $40 more 
than the legal interest, and defendant's that there was simply a sale of 
the car, and no loan. 
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The jury found that there was a loan and that plaintiff had paid $40 
as usurious interest. Judgment was entered upon the ~ ~ e r d i c t  for $80 
and cost. Defendant appealed. The only exception was to the charge 
of the court, which will be noticed hereafter. 

R. C. Sfrudwick and L. Herbin for plaintiff. 
Stern & Swift, Wilson ie- Ferguson for defendant. 

WALKER, J., after stating the case: The test of usury is that there 
shouId be a contract for the forbearance of an existing indebtedness or a 
loan of money. Strutlz~rs 21. Drezel, 122 U. S., 487; 29 dm.  and Eng. 
Enc., p. 464, see. 4, and note 5 ;  Smifhzrlick v. Whifley, 152 S. C., 366; 
or as otherwise expressed, a profit greater than the lawful rate of in- 
terest, intentionally exacted as a bonus for the loan of money, imposed 
upon the necessities of the borrower in a transaction where the treaty is 
for a loan and the money is to be returned at all events, m-hich is a riola- 

tion of the usury laws, it matters not what form or disguise it may 
(518) assume. Doster 7,). English, 152 h'. C., 339. The following rule 

was adopted in that case for our guidance: "In order to constitute " 
a usurious transaction, four requisites must appear: (1) There must be 
a loan, express or implied; (2) an understanding between the parties 
that the money lent shall be returned; (3) that for such loan a greater 
rate of interest than is allowed by law shall be paid or agreed to be paid, 
as the case may be; and (4) there must exist a corrupt intent to take 
more than the legal rate for the use of the money loaned. The text- 
writers declare that these rules are applicable everywhere and under the 
usury laws of every State, and that unless these four things concur in 
every transaction i t  is safe to say that no case of usury can be declared. 
Tyler on Usury, p. 110; Webb on Usury, sec. 18, and cases cited; Ben- 
nett v. Best, 142 N. C., 168; C. S.  v, Wagoner, 34 U.  S. 378." The 
same rule, somewhat differently expressed, was stated in MacRackan v. 
Bank, 164 n'. C., 24, 34, it being there added that the fourth element may 
be implied if all the others are expressed upon the face of the contract, or 
are established by sufficient evidence. What was said in Yarborough v. 
Hughes, 139 N. C., 200, is, perhaps, more to the point in this case : "The 
profit realized by Hughes, even if excessive, would not amount to usury 
unless it was a mere device to cover and conceal an usurious transaction. 
I t  is less difficult to decide what is usury, when there is a loan of money, 
than in a case like this one. Interest is the premium allowed by law for 
the use of money, while usury is the taking of more for its use than the 
law allows. I t  is an illegal profit. 4 Blk. Com., 156. How can we say, 
on the face of this tran;action. that as a matter of law i t  is usurious? 
I f  it was a reasonable advance, it surely cannot be illegal, for i t  was not 



N. C.] FALL TERM, 1916. 

excessive. and even if exhorbitant it must have been resorted to as a 
mere cloak for usury. I t  would therefore depend upon the intent with 
which the increase was exacted. Referring to a state of facts much like 
those in this record, Tyler on Usury, p. 92, says: 'The inquiry often 
arises whether the transaction was a real sale in the regular course of " 
business or a colorable sale, with intent to disguise a loan and evade the 
statute against usury; but if the case is found to be a sale and not a loan, 
the courts uniformly hold that usury cannot attach, and indeed a sale . 
can in no case be prima facie evidence of usury; for it is valid unless it 
be a loan in disguise and the burden of proof lies on the party claiming 
it to be usury, and it is necessary for him to show the circumstances 
which bring it within the statute.' I n  cases like this the intent is the 
essential element of usury, and this is of course a question of fact to be " / 
decided by the jury under proper instructions from the court. I n  this 
case the unlawful intent is not found." 

The jury, of course, must be satisfied by a clear preponderance of 
proof that the debtor has paid more than the legal rate of interest, 
and that the creditor received it as usury, or with the knowledge (519) - 
that it was usury, or, in other words, with the wrongful intent to 
violate the law by taking an excessive amount for the use of his money. 
Bennett v. Best, 142 N .  C. ,  168. The object of the Legislature was to 
forbid the reserving, charging, or taking interest for the use of money at 
a rate in excess of 6 per cent per annum, under any contract where the 
relation of debtor and creditor is created or survives, and the absolute 
sale of property bonn fide is not condemned by the law. I t  was held in 
Jackson v. State, 5 Ga. ilpp. p. 181 : "There is certainly no intimation 
in the language of this caption of a legislative intent to make penal the 
purchase of personal property or choses in action under any circum- 
stances or at any price, no matter how low. The disdemeanor indicated 
by the title of the act is the reserving, charging, or taking of usury or 
excessive interest for money loaned or advanced at a greater sum than 5 
per cent per month. I n  a bona fide sale and transfer of property for a 
cash consideration there is no interest or usury, and the relation of 
debtor and creditor is not created and does not survive the transaction. 
Only when the relation of debtor and creditor exists can the question of 
interest, excessive or otherwise, arise." The law, though, considers the 
substance and not the mere form or outward appearance of the trans- 
action in order to ascertain what in reality i t  is. I f  this were not so, the 
usury laws might easily be evaded by false and deceitful methods. The 
inquiry, therefore, is what is the transaction in its substance and effect? 
These principles of the law upon the subject were carefully and fully 
explained to the jury, and they have found the essential fact in the case 
against the defendant, viz., that he loaned the money to the plaintiff 
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with which to buy the car and exacted of him interest in excess of the 
lawful rate. The defendant excepted to but one instruction, which was 
taken from the body of the charge, but there mas no error in it, espe- 
cially when considered with its context, and we are required so to view 
it. The correctness of an instruction should be tested by examining the 
charge as a whole, and if, as an entirety, it is free from error, an assign- 
ment predicated upon an isolated paragraph, which standing alone 
might be misleading, must fail. Kornegay u. R. R., 154 K. C., 389; 
R e v i s  v. C i t y  of Raleigh, 150 N. C., 348; A m a n  v. Lumber  Co., 160 
N. C., 369 ; Bird v. L u m b e r  Co., 163 3. C., 162. This is the settled rule 
in other jurisdictions. 4 S. E. Dig., p. 2067, sec. 295. The criticism of 
the selected paragraph is directed more against its verbal accuracy than 
its substantial correctness. We do not think it is erroneous even if con- 
strued alone, and contrary to the rule we have stated, because, when 
brought to its final analysis, it is equivalent to an instruction that if the 
transaction was, in good faith and in reality, a sale instead of a loan, 
then there was no usury, and this was correct. We think that there is no 

just ground of complaint that the instruction was not clear 
(520) enough. An intelligent jury could not have failed to understand 

it, even standing by itself; but when considered in view of the 
other parts of the charge, its meaning is perfectly apparent. I t  was 
really a repetition of what had before been said by the court in stating 
the contentions of the parties, and the court was merely affirming, as 
sound law, the particular contention of defendant, and directing a verdict 
adcordingly, provided the jury found the facts to be as he had stated in  
his testimony they were. 

The charge was scrupulously fair and impartial, and, judged by every 
test of the law, it complied fully with the requirement of the statute as 
to instructing juries. 

No error. 

Cited:  Loan  Co. v. Y o k l e y ,  174 N.C. 575 ( l c )  ; BeaZ v. Coal Co., 186 
K.C. 756 (3c) ; Ripple  v. Mortgage Corp., 193 N.C. 424 ( l c )  ; Bailey 
v. I n m a n ,  224 N. C. 573 ( lc ) .  



N. C.] FALL TERM, 1916. 

IR' RE WILL OF J O H X  A. BROACH. 

(Filed 15 hTorember, 1916.) 

1. Wills-Probate-Evidence. 
Evidence is sufficient for the probate of a paper-writing purporting to 

be a will which tends to show that  the subscribing \I-itnesses went to 
the house of the deceased with an attorney, the deceased said he wanted 
them to witness his will, which mas lying on a table in the room, then 
signed it ,  saying it was his will, requested the witnesses to sign it, the 
signing by the deceased and the witnesses being in the presence of each 
other. 

2. Wills-Probate-Impeaching Evidence-Burden of Proof-Trials. 
Where the fornlal execution of a paper-writing purporting to be a will 

has been proven, it  is prima facie the will of the deceased, derolring upon 
the caveators the production of impeaching evidence. 

3. Wills-Mental Capacity-Evidence-Witnesses-Opinions-Trials. 
In  proceedings to careat a will a witness may be asked of his own 

knowledge whether in his opinion the deceased possessed sufficient mental 
capacity to make the will a t  the time, know his property, his relatives, 
the claims they had upon him, and to whom he wanted to give his property. 

4. Same-Instructions-Intelligence. 
Where the court has properly charged upon mental capacity of the 

deceased to make a will, a further charge that  it is not required that he 
should have had a high degree of intelligence is without error. 

5. Wills-mdue Influcnce-Wife. 
Undue influence sufficient to set aside a mill must be more than that 

arising from affection and kindness, but must partake of the nature of 
fraud : and such \%-ill not be inferred from the fact alone that the deceased 
devised his property to his wife, who was with him a t  the time when 
he execnted the paper-writing, and attending him during his sickness, or 
the fact that hers was a strong and his a weak will. 

6. Wills-Caveat-Parties-Evidence-Presumptions. 
Where a paper-writing is sought to be set aside for undue influence 

of the wife of the deceased, a requested instruction that the failure of the 
wife to testify was a strong circumstance tending to prove its invalidity, 
is properly refused, there being no parties to a devisacit vel non. 

Where there is e~~idence  that a paper-writing has been signed by the 
deceased and duly attested by the witnesses, and that the deceased de- 
clared it to be his will, a requested instruction that there mas no evidence 
that the v+ll was prepared a t  his request is properly refused. 

8. Wills-Caveat-Burden of Proof-Presumptions-Instructions. 
In proceedings to caveat a will, the burden is upon the caveator to show 

undue influence, if such is relied on to set aside the writing: and his prayer 
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for instruction that if the person benefited procured the same or advised 
the terms of the instrument, it  would raise a presumption of undue 
influence, and the jury should so find unless explained to their satisfaction, 
is properly refused. 

9. Wills-Mental Capacity-Evidence-Circumstance-Blank Space. 
A paper-writing purporting to be a will which appoints the deceased's 

wife as executor and guardian of minor children, should there be any 
a t  the time of his death, and in another section leaves a blank space for 
the appointment of an executor and guardian in the erent the wife pre- 
deceased him, cannot be construed as an anomaly of his appointing her 
as guardian for the children after her death, and a circumstance affect- 
ing the question of the deceased's mental capacity. 

(521) APPEAL by caaeators from Bevin, J., a t  March Term, 1016, of 
RICHMOND. 

Stevenson & Prince, Thomas & Phillips, and H. H. XcLendon for 
caveators. 

A. R. McPhail, John P. Cameron, and Kclly & Boggan for pro- 
pounders. 

CLARK, C. J. The following issue was submitted to the jury:  "Is the 
paper-writing propounded, and every part  thereof, the last d l  and testa- 
ment of John  A. Broach, deceased?'' to which the jury responded "Yes." 

The first assignment of error is that  the court allowed the propounder 
to introduce the paper-writing as the will of John  A. Broach. The wit- 
nesses Porter  and Hinson testified that  in company with A. R. NcPhail, 

a lawyer, they went to the home of John A. Broach and his wife, 
(522) and Mr. Broach, after some general conversation, said that he 

wanted Porter  and Hinson to witness his will. The paper was 
lying on the table. Broach got up, took the pen, signed the paper, and 
handed it to the witness Porter, who also signed i t ;  both of them did this 
a t  the request of Broach, who remarked, "This is my  will." Both of the 
witnesses signed in  the presence of Mr. Broach and h e  signed in their 
presence. On this evidence the will mas properly admitted in  evidence. 
The exception to this, which i s  the first assignment of error, cannot be 
sustained. In re Bozuling, 150 N. C., 507; In  re Herring's Will, 152 
N. C., 258. The formal execution having thus been formally proven, i t  
was prima facie the will of the deceased, and the caveators were called 
on to put  on evidence to impeach it. 

Exceptions 2, 3, 4, 5, and 6 cannot be sustained. The Court has re- 
peatedly held proper the question propounded, "State whether or not, in 
your opinion, Mr. Broach possessed sufficient mental capacity in Sep- 
tember, 1909 (the date of the execution of the will), to know what prop- 
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erty he had, who his re la t i~es  were, what claims they had upon him, and 
if he had wanted to dispose of his property, to whom he intended to give 
it." Eond ?;. Mfg.  Co., 140 N. C., 383; I n  re Thorp's Will, 150 N. C., 
487, and many others. 

The seventh assignment of error is that the court charged: "The 
requirements and test of capacity to make a will is that a man shall 
have mind and intelligence sufficient to know and understand what prop- 
erty he has, who are the natural objects of his bounty, and his relation- 
ship to them, and the manner in which he is disposing of his property. 
I t  does not require a high degree of intelligence in order to have capac- 
ity to make a will, but he must have intelligence sufficient, as I have just 
stated. The caveators having alleged in their caveat that the will was 
procured by undue influence, and that there was want of mental capacity 
upon the part of the testator, that he was suffering from insanity or 
dementia, it becomes necessa'ry for us to understand in the beginning 
what we mean by this term." The court further charged: "In passing 
upon that the fact that John A. Broach bequeathed his property to his 
wife would not by itself be evidence of undue influence, because influence 
obtained by affection and kindness cannot be regarded as undue in- 
fluence, but the influence must partake of the nature of fraud." 

The court also charged: "1f upon this testimony you find that this 
alleged will of John A. Broach was in writing and signed by him, and 
that he called upon two witnesses to attest it, and that they signed i t  as 
witnesses in his presence, being requested to sign it as his will, and you 
find that at the time when he signed this alleged will he had mental ca- 
pacity to know and understand what he was doing, the property he owned 
and wished to dispose of ;  knew and understood the relations he 
bore to his property and the persons to whom he mas giving i t ;  (523) 
understood the nature of the act in which he was engaged and its 
extent and effect; if he possessed the mental capacity so defined, and you 
find the facts so to be and from a review of all the evidence that he had a 
mental capacity sufficient to make a will, then you will answer the issue 
'Yes.'" The above instructions are assigned as error, but we find no 
error therein: In re Abee's Will, 146 N. C., 273; l~la~slzalZ v. Plinn, 49 
AT. C., 199; Wright v. Howe, 52 N.  C., 412. 

The caveators also assigned as error the refusal of the court to charge 
as requested: "In this case the caveators allege and contend that said 
paper-writing was executed by John A. Broach on account of undue in- 
fluence exercised over him by his wife and John Ponds. I t  is a pre- 
sumption of law that if a party to an action, or interested in the result 
of an action, has in  his or her possession, or under his or her control, 
evidence or witnesses, and fails to produce said evidence or witnesses, 
and that if the evidence was produced it would be against the party 
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under whose control it is, the court charges you that the failure of Mrs. 
Broach and John Ponds to testify in this case is a strong circumstance 
tending to prove that said alleged will was executed by John A. Broach 
on account of undue influence exercised by him, by them, or one of them." 
This exception cannot be sustained. I n  an issue devisavif vel non there 
are no parties, and there is no rule of law that the failure of the parties 
interested in the will to produce witnesses whose evidence ~ o u l d  be 
against them "is a strong circumstance tending to prove that said alleged 
will was executed by John A. Broach on account of undue influence over 
him by them or one of them." There is no evidence that undue influence 
was exercised orer the testator in making this will; nor that there mere 
witnesses under the control of Mrs. Broach and John Pond mho would 
have testified against them. Kor could the judge have charged, as re- 
quested, that "There is no e~-idence that the will was prepared at the 
request of John A. Broach; and unless the jury so found they should 
answer the issue (NO.' " I t  is sufficient that the will was prepared and 
ready for signature and that the testator signed it, declaring it to be 
his will, and that the witnesses signed in his presence at  his request. 

Nor was it error for the court to refuse to charge, as requested, that it 
mas the duty of the jury "to consider the fact that said alleged will pro- 
vides that all of said property shall go to his wife in case she surrives 
him, and later provides that in case of her death prior to his, said prop- 
erty shall go to Lilly May Ponds and Pauline Ponds, and that his mife 
should act as guardian for said children. This in itself is a circumstance 
for you to consider against the validity of the alleged will." A reference 

to the will shows that in section 2 the testator appoints his mife 
(524) as executor and guardian of the other beneficiaries, if they should 

be minors at the time of his death, and in section 5 he provides 
that if his wife should predecease him he nominated " " as 
executor and trustee and guardian of the said beneficiaries. This blank 
was not filled up, and said article 5 is based upon the contingency that 
his wife should not s u r v i ~ e  him. 

I t  is also assigned as error that the court refused to charge, "If the 
jury find from the evidence that the person to be benefited by said al- 
leged will procured the same to be written, or advised the terms of the 
instrument, then a presumption of undue influence on her part is raised, 
and unless explained to the satisfa'ction of the jury that no such undue 
influence existed you mill answer the issue (NO.' " This changes the 
burden of proof, which is upon the caveators to show undue influence. 
There is no evidence of undue influence on the part of any one in pro- 
curing the execution of this will. There was e~idence tending to show 
that the wife was a stronger personality than the husband, and that in 
the ordinary affairs of life he was very much under her influence, and 
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tha t  a year after the will was made he was sent to a sanitarium. B u t  the 
fact that  a wife has influence with her husband, and even if there is  evi- 
dence that  she is  the dominant partner, this does not of itself prove tha t  
she exerted tha t  influence to dictate the terms of the will; and there is no 
evidence here tha t  she did so. It would be hard if a husband who may 
have had very little will of his own during life should oil that  account be 
held incompetent to express his will as to the disposition of his property 
after  his death when there is, as i n  this case, no proof tha t  there was in  
fact  any undue influence exerted upon him in  making his testamentary 
will. 

The question whether the husband had sufficient mental capacity to 
make the will was testified to by many witnesses, and.the jury responded 
in  the affirmative. We find 

No error. 

Cited: I n  re Will of Stocks, 1'75 K.0 .  225 (3c) ; White v. Hines, 182 
N.C. 280 (3c ) ;  In re Ross, 182 N.C. 481 (4c ) ;  In re Johnson, 182 
N.C. 526 ( l j )  ; Graham u. Power Co., 189 N.C. 386 (3c) ; Nelson v. 
Ins. Co., 199 N.C. 450 (3c) ; In re Will of Nicholson, 204 N.C. 224 (3c) ; 
I n  re Will of Redding, 216 N.C. 499 (8c) ; In re Will of Lomax, 224 
N.C. 462 (4c) ; I n  re Will of Ball, 225 N.C. 96 (5c) ;  I n  re Will of 
York, 231 N.C. 71 (3c) ; In  re Will of Pranlcs, 231 N.C. 255 ( I c ) ;  I n  
re Will o f  Franks, 231 N.C. 259 (Be). 

C. &I. FREEMAN v. R. P. CROOM, RAMSAUR BROTHERS COMPASP ANn 

W. A. WEBB. 

(Filed 15 November, 1916.) 

1. Contracts-Mutual Agreement-Misrepresentations. 
The mutual consent of the parties is an essential element of every 

contract, and where one of the parties misrepresents or conceals a mate- 
rial and important fact from the other upon which the minds of both must 
necessarily agree, the contract thus made is unenforcible. 

2. Same-Mortgages-Registration-Innocent Purchasers. 
Under our registration l a m  an unregistered mortgage is not good as 

against purchasers for value, etc., and is, in effect, in such instances, to 
be regarded as no mortgage; and where a vendor of an automobile takes 
a mortgage thereon which he does not have registered until after the 
purchaser has sold or exchanged it for another, and then demands the 
automobile under his mortgage, representing that it is ralid, and an 
agreement is made on this representation that he should be delivered 
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possession of the automobile upon paying for certain repairs made 
thereon; in his action to enforce this agreement, it is Held, that the minds 
of the contracting parties bad not mutually agreed because of the plain- 
tiff's misrepresentation or suppression of the material fact that the mort- 
gage had been registered, concerning n7hich the defendant was ignorant at 
the time, and under the evidence of this case an issue of fact mas raised 
for the determination of the jury. 

(525) CIVIL ACTION tried before Jzatice, J., at February Term, 1916, 
of MOORE. 

Plaintiff owned a Hudson automobile and on 4 December, 1913, sold 
it to defendant W. A. Webb, taking a mortgage on i t  to secure payment 
of the purchase m$ney, but this mortgage mas not registered until after 
Webb had exchanged the Hudson car with defendant R. P. Croom for 
an Overland and $150, at Fayetterille, K. C. The two cars were placed 
in  the garage of defendants Ramsaur Brothers Company, and Croom 
employed them to make certain repairs to the Hudson car, costing 
$24.50, for which Croom gave his check. Freeman went to Fayetteville, 
saw the Ramsaurs and Croom, and told them he had a mortgage on the 
car, and, as he alleged and testified, Croom agreed that if Freeman 
would pay the $24.50 for repairs that he mould release the Hudson car to 
him. With reference to this transaction Freeman testified: "We met 
Mr. Croom coming to the garage, and I told him about it, and Croom 
said he had traded for the car that day and gave $100 to boot. I told 
Croon1 I had a mortgage on the car, and Croom said: 'It is your car. I 
hate to lose my car and pay repair bill.' I told Croom I would pay the 
repair bill if he would release the car. Croom said, 'That is a trade, 
then,' and I gave Ramsaur Brothers Company my check for $24.50, the 
amount of the repair bill, and Ramsaur Brothers Company gave Mr. 
Croom his check back that Croom had already given Ramsaur Brothers 
Company in settlement of the repair bill, and Croom then tore up the 
check that he had given Ramsaur Brothers Company. I told Ramsaur 
Brothers Company to make certain other repairs upon the car on account 
of its having been broken that afternoon, and notify me when the car 
was ready. The car had been broken that evening, so Mr. Croon1 said, 
since the first repairs made. Mr. Croom thereupon told Ramsaur 
Brothers Company to deliver the car to me as soon as it was ready, or 

to anybody I sent for it with a mortgage calling for that car." 
(526) Plaintiff sent J. A. Thompson for the car, when it was ready, and 

gave him the money for the repairs made by the Ramsaur Com- 
pany and the mortgage; but Croom and the Ramsaur Company refused 
to deliver the car to him. This action was then brought to recover dam- 
ages for the conversion of it. The court instructed the jury to answer 
the first and second issues "No" and the third "$24.50," if they believed 
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the evidence, and under this instruction the jury returned the following 
verdict : 

I. Did the defendants, or either of them, wrongfully convert and ap- 
propriate to their own use the automobile described in the complaint? 
Answer : T o . "  

2. I f  so, was the plaintiff damaged thereby, and if so, in what sum? 
Answer : "No." 

3. I s  defendant Croom indebted to plaintiff, and if (so), in what 
sum ? Answer : "$24.50." 

Judgment was entered thereon, and plaintiff appealed. 

J o h n s o n  & Johnson ,  G. H.  H u m b e r ,  and  LT. L. Spence  for plaiatiff. 
D a v i s  & Sandrock for defendants .  

TALKER, J., after stating the case: We have set forth above only so 
much of the evidence as is essential to an understanding of the ground 
upon which our decision must rest. 

The clear inference from the refusal of Croom and Ramsaur to de- 
liver the car to Thompson for the plaintiff is that it had been discovered 
that the mortgage was not registered until after Croom had traded for 
the car with Kelly, and therefore that the plaintiff did not hare a valid 
mortgage on the car, and was not entitled to its possession. The con- 
tention of Croon1 is that the plaintiff virtually represented to him, at  
the time of the transaction in Fayetteville, that he had a valid mortgage 
on the Hudson car a t  the time of the exchange with Kelly, and that even 
if he told the plaintiff that it mas his car or that he would releaee it to 
him, as plaintiff testified, he mas induced to do so by this false repre- 
sentation, and, therefore, acted under a mistake of fact, and that he 
would not have made any such agreement for a return of the car, if i t  
be true that he did so, had he known the facts, which were concealed 
from him. I f  the plaintiff, when he told Croom that he had a mortgage 
on the car, suppressed a material fact of which he knew Croom was 
ignorant, and thereby induced the latter to beliere that the mortgage 
had been registered before the exchange with Kelly, and was, therefore, 
a valid lien upon the car, then Croom would not be bound by any agree- 
ment to release the car, as, to say the least of it, he would h a w  acted 
under a clear mistake of the facts caused by the representation of Free- 
man as to the existence of a valid mortgage. An invalid mortgage is 
really no mortgage." "Assuming that both parties have done some- 
thing ~vhich is legally sufficient to indicate their assent to the ( 5 2 7 )  
terms of a contract, the question may arise whether the contract 
is binding in case the assent of one, or both, is seeming but not real." 6 
Ruling Case Law, p. 620, see. 40. "If an attempted contract assumed 
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the existence of, and is based upon the existence of, an essential fact 
which does not exist, there is no meeting of the minds of the parties in  
reality, and no contract that can be enforced by either." Ibid, see. 41. 
A contract is based upon the agreement or mutual consent of the parties, 
which, above all others, perhaps, is an essential element of every coiltract 
( 9  Cyc., 2.15)) and this must be a real consent. "Since mutual consent 
is essential to every agreement, and agreement is generally essential to 
a contract, there can, as a rule, be no binding contract where there is no 
real consent. Apparent consent may be unreal because of mistake, mis- 
representation, fraud, duress, or undue influence, or because of mental 
incapacity. Mistake is occasioned by ignorance or misconception of 
some matter, under the influence of whioh an act is done, and arises 
where one of the parties does not mean the same thing as the other, or 
where one or both, while meaning the same thing, form untrue con- 
clusions as to the subject-matter of the agreement. Mistake does not of 
itself affect the validity of contracts at all. But mistake may be such as 
to prevent any real agreement from being formed, in which case the 
agreement is not merely voidable, as in the case of fraud, but is abso- 
lutely void, both at  law and in equity. Or mistake may occur in the 
expression of a real agreement, in which case, subject to rules of evi- 
dence, the instrument may be reformed in equity." 9 Cyc., 388. These 
principles, established by the authorities, will suffice to show that in this 
case there was no actual meeting of minds, if the defendant R. P. Croom 
was ignorant of the fact that the plaintiff had no valid mortgage, and 
was induced, by reason of said ignorance, to surrender his rights in the 
Hudson car which he had acquired from Kelly by exchange for the Over- 
land and $150. The plaintiff knew that he had no such mortgage, as he 
had it registered, and, of course, knew the date on which it was done. 
Our statute provides as follows: "No deed of trust or mortgage for real 
or personal estate shall be valid at  law to pass any property from the 
donor, bargainor, or mortgagor, but from the registration of such deed 
of trust or mortgage" in the proper county. I f ,  therefore, the defendant 
Croom was induced to believe that there was a valid mortgage on the 
car, and acted upon that assumption of fact in making the alleged agree- 
ment with the plaintiff, when otherwise he would not have made the 
agreement at all, there uTas such a mistake of fact as prevented the assent 
of both parties to the same, and there was consequently no contract. I f  
he erroneously supposed that plaintiff's mortgage had been registered be- 
fore the exchange was made with Kelly, so as to be a valid lien upon the 

car, and this caused him to abandon or give it up, or his right 
(528) thereto, he would not be bound by the contract, as this would be a 

material mistake on his part and fatal to the agreement claimed 
by the plaintiff to have been made between them at Fayetteville. But we 

578 
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do not think that the evidence was in such a state as to warrant the in- 
struction which was given by the court. The matter should have been 
left to the jury for them to find whether there was a mistake of fact a's 
to the registration and validity of the mortgage upon which defendant 
acted. A mistake of fact takes place when some material fact, which 
really exists, is unknown, or some essential fact is supposed to exist 
which really does not exist. 27 Cyc., 809. 

The parties do not agree in their testimony, exactly, as to what was 
said at  the time of the alleged agreement. Plaintiff testified that he had 
merely stated that he had a mortgage on the car, and that nothing more, 
in that regard, was said, while defendant testified that he told the Ram- 
saurs that if Freeman sent a man with a mortgage they thought to be 
good they should let him have the car, and he said to Freeman that he 
could have the car if he would send some one for it with the mortgage. 
What did all this mean? I f  it meant that Croom was to see the mort- 
gage so as to determine whether or not it was good or a prior lien, no 
title passed to the plaintiff until the mortgage was sent for his inspec- 
tion and examined by him; or if it meant that Croom acted under a mis- 
take of fact as to the validity of the mortgage, assuming from what 
Freeman had said to him that i t  was valid and a prior lien, when it was 
not, the same result would follow. There were other phases of the evi- 
dence, but they need not be discussed here. I n  passing upon the ques- 
tion, the jury may consider what Freeman meant by saying that he had 
a mortgage, or what impression he intended to make upon Croom, and 
whether Croom, having paid Kelly $150 in cash, which in all probabil- 
ity would be lost to him if he surrendered the car, and having turned 
over to him the Overland car, would have made the alleged contract with , 

Freeman without knowing whether the mortgage was good against his 
claim, or without having the mortgage produced; and they may also 
consider any other fact or circumstance, on either side, which tends to 
show what the real understanding of the parties was, and, generally, 
they should consider the language and conduct of the parties and the 
nature of the transaction throughout in order to arrive at  a just and 
correct conclusion. 

There was error in the instruction given to the jury, ~ h i c h  entitles 
plaintiff to another hearing. 

New trial. 

Cited: Austin v. Crisp, 186 N.C. 618 ( l c ) ;  Building Co. v. Greens- 
boro, 190 K.C. 504 ( lc) .  
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(529) 
JOHN C. DOCKERP v. FAIRBANKS-MORSE COMPAKY, I sc .  

(Filed 13 November, 1916.) 

1. Courts-Pleadings-Amendments. 

In an action alleging damages by reason of false representations and 
breach of guarantee in the contract of the sale of an engine, it is within 
the sound discretion of the trial judge to withdraw a juror and permit 
an amendment alleging fraud in the transaction, when ample time and 
opportunity has been given the defendant to answer and procure his 
evidence, and meet the allegation of fraud. 

2. Same-Subsequent Terms-Orders-Variance-Appeal and El-ror-Ob- 
jections and Exceptions. 

When the l~laintiff has been a l l o ~ ~ e d  by the court to amend his com- 
plaint, a judge holding a subsequent term of the court may strilie out 
the amendment if contrary to the former order; but, if otherwise, he may 
not pass upon the authority of the former judge to allow it, for this has 
to be done by exception at the time, and on appeal in the Supreme Court. 

\ f 7 ~ k ~ ~ ~ ~ ,  J., did not sit. 

APPEAL by plaintiff from Adams, J., a t  March Term, 1916, of RICH- 
X O X D .  

Lozudermilk & Dockery and John P. Cameron for plaintif. 
A.  R. illcPhai1 for defendant. 

CLARK, C. J. The complaint alleged damages by reason of false rep- 
resentations and breach of guarantees in  a contract for the sale of an  
engine. The case came on for trial a t  September Term, 1916. The evi- 
dence tending to sho~v fraud in the sale of the engine and in  procuring 
the contract, Carter, J., ordered a mistrial and permitted the plaintiff to 
file an amended complaint. When the cause came on again for trial a t  
March Term, 1916, before Adams, J., counsel for the defendant moved 
to strike out the amended complaint for the reason that  it set u p  a new 
cause of action. The motion was allowed and the plaintiff appealed. 
The only question presented is as to the authority of the tr ial  judge to 
permit an amendment alleging fraud in  an  action for damages for false 
representations and breach of warranties in the original sale. 

The defendant was in court and the amendment alleging the fraud mas 
germane to the original complaint, and i t  mas in the discretion of the 
tr ial  judge to permit the amended complaint to be filed. I f  this had been 
done during the trial, and the nature of the amendment was such that 
the defendant would have been taken by surprise, not being prepared to 

meet the charge of fraud, then i t  would have been error not to 
(530) withdraw a juror and grant  the defendant a continuance; but 
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this was done. The defendant had six months in which to prepare to meet 
the charge of fraud before the case was again called for trial. 

The Code farors liberal allowance of amendments in  order that cases 
may be tried on their merits. There could have been no advantage in 
dismissing the plaintiff's action and requiring him to bring a new action 
setting up what is nom7 alleged in the amended complaint. The court 
in its sound discretion could allow the amendment, which r a s  simply 
an additional ground to that alleged in the original complaint. Joyner 
v .  Earley, 139 N.  C., 49 ; W o r t h  v .  Trus t  Co., 151 N. C., 196; Pritchard 
v .  R. R., 166 N. C., 535; 31 Cyc., 409, 410, 411. 

I f  the amendment was not in the terms authorized by Judge Carter, 
either exceeding the authority then granted or being of a different 
nature, then it mas competent for Judge Adnms to hare stricken it out, 
because not in compliance with the permission to amend. But if it was 
stricken out because Judge Carter had no authority to permit an amend- 
ment of this nature, which seems to be the point presented, then it was 
simply the case of an alleged error in Judge Cartrr's order which could 
have been remedied only by an exception and appeal to this Court, for 
the second judge could not correct an erroneous order, or an order resting 
in the discretion of the preceding judge who had coordinate and equal 
power with himself. Roulhac v .  Brown, 87 S. C., 4 ;  Wilson 7;. Line- 
berger, 82 N.  C., 413; S. v .  Evans,  74 N. C., 325. "No appeal lies from 
one Superior Court judge to another." J lay  v. Lumber Co., 119 N. C., 
98; Alexander v. Alexander, 120 S. C., 474; Henry  v .  Hilliard, ib., 487; 
Cowles v. Cowles, 121 S. C., 276; Cobb v. Rhea, 137 N. C., 298. 

Reversed. 

WALKER, J., not sitting. 

Cited: C'urrie v. Nal loy ,  185 N.C. 209 (Icc) ; Caldwell v. Calclwell, 189 
N.C. 809 (2c) ; Phillips v. Ray ,  190 N.C. 154 (2c) ; Bland v. Paulkner, 
194 N.C. 429 (2d) ; Broadhurst I).  Drainage Comrs., 195 K.C. 444 (2c) ; 
Parker v. Realty Co., 195 N.C. 646 ( l c )  ; Power Co. v. Peacock, 197 
N.C. 737 (2c) ; Ellis v .  Ellis,  198 N.C. 768 (2c) ; Wellons v. Lassiter, 
200 N.C. 478 (2c) ; Revis  v. Rarnsey, 202 N.C. 816 (2d);  S. v .  Lea, 
203 N.C. 322 (2c) ; S. v .  Oil Co., 205 N.C. 126 (2c) ; Edwards v. Perry,  
206 N.C. 475 (2c);  Y e w t o n  & Co. v. i l f f g .  Co., 206 N.C. 536 (2c) ;  
Rutherford College v. Payne,  209 N.C. 796 (2c) ;  Fertilizer Co. v .  
Hardee, 211 N.C. 58 (2c) ;  Davis v. Land Bafik ,  217 N.C. 150 (2c). 
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(Filed 15 November, 1916.) 

Deeds and Conveyances-Correction-Fraud-Burden of Proof-Quantum 
of Proof-Instructions-Appeal and Error. 

A party seeking to correct a written deed by reason of the mutual 
mistake of the parties or a mistake of one induced by the fraud of the 
other, must establish his case by clear, strong, and convincing proof; but 
to set aside a deed for fraud, undue influence, and the like, the proof re- 
quired is by the greater weight of eridence, as in ordinary civil issues; 
and where a suit is brought to reform a deed, absolute in terms, on the 
ground that the parties intended it for a mortgage of lands, and also 
as to its correction and procurement by fraud or undue influence, a charge 
by the court applying to both these issues, that the plaintiff was only 
required to establish his position by the greater weight of the evidence, is 
reversible error to the defendant's prejudice. 

(531)  CIVII, acTIoN tried before Justice, J., and a jury, a t  May Term, 
1916, of RICHMOND. 

The complaint set forth a cause of action to set aside a deed for land 
on the ground of fraud and undue influence. B y  amendment, a clause 
was added to correct the deed, on allegations that  the same, absolute in  
terms, was intended by the parties as a mortgage and that the clause of 
redemption had been omitted by mistake. There mas general denial in 
the answer and, on issues submitted, the jury  rendered the following 
rerdict : 

1. I n  the execution of the deed referred to  in  the complaint, was the 
clause of redemption omitted by ignorance or mutual mistake of the 
part ies? Answer: "Yes." 

2. Was the deed intended by all the parties to  be a security only for 
the debt ? Answer : "Yes." 

3. Was the deed referred to in the complaint obtained from Aaron 
Johnson by fraud or undue influence on the par t  of the defendants? 
Qnswer : "No." 

4. Was the deed referred to in the complaint obtained by fraud or 
undue influence from Eliza Johnson on the part  of the defendants? 
Answer : "No." 

Judgment on the rerdict declaring the deed a mortgage and giving 
plaintiff right to redeem, etc. 

Defendant excepted and appealed. 

R. Y .  Poole, J. P. Cameron, and Brittain 14 Brittain for plaintif. 
A. R. McPhail, E. A. Harrill, and, W .  C. Davis for defendant. 
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HOKE, J. I t  is the established principle in this State that when the 
purpose of the suit is to correct a written deed by reason of the mutual 
mistake of the parties or the mistake of one induced by the fraud of the 
other, plaintiff is required to establish his position by clear, strong, and 
convincing proof; but when a party seeks to set aside a deed for fraud 
or undue influence or for mental incapacity and the like, he is only 
required to make good his allegations by the greater weight of the evi- 
dence, as in ordinary civil issues. This distinction, announced and fully 
discussed in Harding v. Long, 103 N.  C., 1, has been repeatedly approved 
in our decisions. Glenn v. Glenn, 169 N. C., 729; Lamb v. Perry, 169 
N. C., 436; Hodges v. Wilson, 165 N.  C., pp. 323-333; Lamm v. Lamm, 
163 N. C., 71; Culbreth v. Hall, 159 N. C., pp. 588-591; Odom v. Clark, 
146 N. C., pp. 544-549. 

I n  Glenn's case the principle and the practical application of it (532) 
determining the issues is stated as follows: "It is the established 
position in this State that where a defendant holds under a deed formally 
conveying to him the legal title to real property, and a claimant is seek- 
ing to correct a mistake in the instrument or annex a condition to i t  or 
engraft a trust upon it, he is required to make out his claim by clear, 
strong, and convincing proof (Cedar Works v. Lumber Co., 168 N. C., 
391; Ely v. Early, 94 N. C., I ) ,  a position held to prevail in case of 
formal written instruments conveying personalty (White v. Carroll, 147 
N. C., 334)) and to written official certificates of officers given and made 
in the course of duty. Lumber Co. v. Leonard, 145 N. C., p. 339." And, 
in further application of the principle, it has been also held that "When 
the testimony is sufficient to carry the case to the jury, as on an ordinary 
issue, the judge can only lay this down as a proper rule to guide the jury 
in their deliberations, and it is for them to determine whether, in a given 
case, the testimony meets the requirements of this rule as to the degree 
of proof. Gray v. Jenlcina, 151 N.  C., pp. 80 and 82, citing Cuthbertson 
v. Norgan, 149 N. C., 72, and Lehew v. Hezuett, 138 N.  C., 6. I t  is also 
fully recognized here that this rule as to the quantum of proof does not 
obtain in suits to set aside deeds or other written instruments conveying 
property for lack of mental capacity, or for fraud or undue influence, or 
because made with intent to defraud creditors, etc.; plaintiff, in such 
cases, being required to establish his allegations by the greater weight 
of the testimony." 

I n  the present case the court, in either aspect of the case and in refer- 
ence to both sets of issues, charged the jury that plaintiff was only 
required to establish his position by the greater weight of the evidence, . 
a charge to which exceptions were duly taken and which was erroneous 
as to the two issues on the question of correcting the mistake, the issues 
that were answered against the defendant. 
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F o r  the error indicated, defenda'nt is  entitled to a new trial, and the 
same is allowed on all of the issues. 

New trial. 

Ci ted:  Lloyd v. Speiglzt, 195 N.C. 180 (c) .  

FRANCIS D. WINSTON AKD J. H. MATTHEWS, A COPARTNERSHIP Kaows AS 

TVINSTOK & &IATTHEWS, v. M. B. GILLIAM, RECEIVER, AND THE 

*4CLANDER REALTY COMPAXP. 

(Filed 22 November, 1916.) 

Appeal and Error-Receivers - Corporations -Parties - Orders - Rele- 
vanc y . 

Where a corporation and its receiver are both sued in the same action, 
and 011 motion to strike out the answer filed by the corporation the judge 
orders the individual answer of a stranger to the action to be stricken 
out, and holds that the receiver is the only proper  part^ to defend, it is 
the duty of the appealing corporation to see that its answer is set out in 
the record, by application for certiorn?*i in the Supreme Court, if neces- 
sary, so that the court can see its relevancy; and it not appearing from 
the order appealed from that the appellant corporation 1%-as affected 
thereby, the appeal will be dismissed a t  its cost. 

THIS is a motion in  the above cause, heard by Peebles, J., May  Term, 
1916, of BERTIE, to strike out answer filed by the defendant the -4u- 
lander Realty Company to the complaint. The court made the following 
order:  '(In this cause i t  appearing to the court that  R. J. Dunning, 
individually, has filed an answer to the complaint of plaintiffs i n  this 
cause without authority and ~ ~ i t h o u t  leaae of the court; and this being 
an  action against the defendant corporation for which a receiver has 
heretofore been appointed, and the receiver, who is a party defendant as 
such receiver, being the proper party to defend said action, and he 
having filed anslver to said complaint and is i n  all respects properly 
defending said action, and the said answer of said R. J. Dunning being 
superfluous and unwarranted: I t  is therefore ordered tha t  the said 
answer of R. J. Dunning be and the same is  hereby stricken out from 
the record in  this cause and disn~issed therefrom." 

From this order the defendant the Aulander Realty Company appeals. 

W i n s t o n  & B i g g s  for plaintif fs.  
Rosz :d l  C. Briclger for Awlancler R e a l f y  C o m p a n y ,  de fendan t .  
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I x s u ~ a s c ~  Co. v. WOOLEN MILLS. 

BROWX, J. This action was instituted by plaintiffs against the re- 
ceiver of the Aulander Realty Company and against the corporation it- 
self, both being named as defendants in the original summons dated 10 
January,  1916. Both defendants are commanded to answer the com- 
plaint a t  a term of Superior Court convening 14  February, 1916. At  
said term "defendants were allowed thir ty days within which to file 
answer as of this term." The defendant Gilliam filed a11 answer 011 1 5  
March, 1916, and the defendant corporation filed answer on 1 7  March, 
1916. 

We fail to find any authority in the order of Peebles, J., for (534) 
striking out the answer of the Aulander Realty Company, the 
defendant corporation, and therefore its appeal is unnecessary. The  
order is confined in i ts  effect exclusively to the individual answer of one 
R. J. Dunning, who is  not a party to the action. 

We are unable to determine the relevancy of the answer of the de- 
fendant corporation, as no copy of i t  has been included in the record. 
I t  was the duty of that  defendant, who is the appellant, to see that  the 
answer was copied in the transcript, and, if necessary, to apply in  apt  
time to this Court for a certiorari.  

Said corporation, having been made a party defendant i n  addition to 
its receiver, and no nonsuit having been taken as to it, had a right to 
answer, but whether the answer is relevant, raises a n  issue or is a proper 
one, can only be determined by an  inspection of it. 

Let costs of this appeal be taxed against the Aulander Realty Company 
and its sureties. 

Appeal dismissed. 

MLITJTTAL LIFE INSURASCE COMPANY v. LEAKSTTILLE WOOLES MILLS, 
JAMES S. PATTERSON, BY ANNIE K. PATTERSON, GUARDIAN. 

(Filed 22 November, 1916.) 

1. Appeal and Error-Issues-Trials. 
Issues submitted to the jury for their determination of the matters 

involved arising from the pleadings and evidence are not reviewable on 
appeal when they are so framed that the parties have opportunity to 
present thereunder every material phase of their contention. 

2. Insurance-Witnesses-Policyholders-Interest. 
Where a policy of life insurance is sought to be set aside for material 

nlisrepresentations made by the insured in answering the questions con- 
tained in his application therefor, testimony of a physician, a policy- 
holder, affecting the alleged misrepresentations, is not objectionable on 
account of interest, the interest to disqualify being that in the result of 
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INSURASCE Co. 'U. WOOLEN MILLS. 

the action; and such as  he has, if any, falls under the doctrine of de 
minimis non curat Zecc. 

3. Insurance, Life-Application-False Representations-Material Repre- 
sentations-Contract-Judgment. 

Where the application made by the insured for a policy of life insur- 
ance declares that the statements the applicant makes below are true 
and offered to the company as  a n  inducement to issue the proposed policy, 
and following the questions and his answers, he certifies that he has read 
them, and that they are  fully and correctly recorded, and there is no evi- 
dence that the company or its agents were aware of any facts to the 
contrary, all of the misrepresentatioiis made as  to the prior attendance of 
physicians, disease, surgical operations, and the like, are deemed material ; 
and where their falsity has been established by the verdict of the jury, a 
further issue finding they were not material should be set aside and the 
policy declared invalid as  a matter of law, with judgment accordingly, but 
upon condition that the company return the payments for premiums 
thereon it  has received, with interest. 

4. Same-Opinion-Questions for  Jury. 
Where the applicant for a policy of life insurance declares his ansxr-ers 

to the questions asked in his application a re  material and true, and it is 
made to appear that he has therein misrepresented facts relating to dis- 
ease, attendance of physicians, and surgical operations performed on him, 
the matters so misrepresented a r e  material under the contract of the 
parties, they must have been known to the applicant a t  the time, and do 
not call for the exercise of his opinion, requiring the jury to pass upon 
a n  issue as  to whether the deceptions were intentional, or made by mis- 
take in good faith, or otherwise. 

( 5 3 5 )  T w o  civil actions consolidated a n d  t r ied as  one a t  February  
Term, 1916, of Superior  Court  of ROCKINGHAM, before Webb, J., 

upon  these issues : 
1. D i d  J. Sanford  Pat terson represent i n  his  application for  the in- 

surance policies sued on tha t  he  had  had  n o  illnesses, diseases, injuries, 
o r  surgical operations since childhood, except f rac ture  of the femur i n  
1885 ? B n s ~ ~ e r  : "Yes." 

2. W a s  the  said representation t r u e ?  Answer :  "No." 
3. D i d  said J. Sanford  Pa t te r son  represent i n  h i s  application f o r  the  

insurance policies sued on tha t  he h a d  not  been prescribed f o r  or treated 
by or  had  consulted a n y  physician or  practitioner i n  the p a ~ t  five years  
before the  da te  of said appl icat ion? Answer : "Yes." 

4. W a s  the  said representation t rue  ? Answer : "No." 
5. D i d  the  said J. Sanford Pat terson i n  said application for  the  in- 

surance policies sued on represent, i n  answer t o  the inquiry i n  tha t  behalf, 
tha t  he  h a d  stated all  illnesses, diseases, injuries, o r  surgical operations 
which h e  h a d  h a d  since childhood? a n s w e r  : "Yes." 

6. W a s  said representation t r u e ?  Answer :  "Ro." 
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7. Did said J. Sanford Patterson, in answer to an inquiry in that 
behalf state that he had named every physician and practitioner con- 
sulted by him in five years next previous to the said application, with 
dates of consultation ? Answer : "Yes." 

8. Was said representation true? Answer: "KO." 
9. Did Dr. W. E. Reaves on or about 29 July, 1913, perform surgical 

operations on said J. Sanford Patterson for ethmoiditis and maxillary 
sinusitis? Answer : "Yes." 

10. Did Dr. W. C. Banner, on or about 15 May, 1909, perform (536) 
a surgical operation on the said J. Sanford Patterson for polypus? 
Answer : "Yes." 

11. Did the said J. Sanford Patterson consult Dr. W. P. Reaves, a 
physician, within five years prior to the date of his application for the 
policy sued on ? Answer : '(Yes." 

12. Did the said J. Sanford Patterson consult Dr. C. W. Banner, a 
physician, within five years prior to the date of his application for the 
policy sued on ? Answer : '(Yes." 

13. Were the said representations material to the risks applied for to 
be assumed ? Answer : 

Upon motion of plaintiff, the court set aside the finding on the thir- 
teenth issue and held as a matter of law that the representations were 
material, and rendered judgment cancelling the two policies of insurance 
upon return of the premiums paid thereon, with interest. Defendants 
appealed. 

James H.  Pou, H.  R. Scott, Z ing  & Kimball for plainti#. 
Pharr & Bell, Ivie & Trotter, Lindsay Patterson for defendants. 

BROTVK, J. The purpose of the action is to cancel two policies of in- 
surance issued by plaintiff upon the life of James S. Patterson, one for 
the benefit of his estate and the other for the Leaksville Woolen Mills. 

The principal question presented upon this appeal relates to the effect 
of the statements made by the insured in his applications for the insur- 
ance. I t  is contended that these statements constituted a part of the con- 
tract, were material to the risk, and, being untrue, void the policies. 

The defendants exce~ted to the issues and tendered others. I t  is well 
settled that the discretion of a trial judge in settling issues is not review- 
able, provided they are so framed that the parties h a ~ e  opportunity to 
present every material phase of their contentions. Cunningham 1;. R. R., 
139 N. C., 427; Redmond v. Mullenax, 113 N. C., 505. 

The issues submitted present every controverted fact necessary to a 
decision of the case, while those tendered by defendants are very general 
in their terms and not so well calculated to focus the minds of the jurors 
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upon the exact facts alleged on one side and denied on the other as those 
submitted by the judge. 

The defendants excepted to the testimony of Dr. Sweeney upon the 
ground that he is a policy-holder in plaintiff company and James S. Pat- 
terson is insane. Thr testimony of witness is material and relates to 

transactions with Patterson in regard to the applications for the 
(537) policies. He  is not so "interested in the event of the action" as 

to disqualify him. The interest which disqualifies is a legal and 
pecuniary interest, Jones v. E m o ~ y ,  115 N .  C., 163, and it must be in 
the event of the action. Bun% v. Todd ,  107 N. C., 266; Mu11 v. Mart in,  
85  X. C., 406; Helsabeck v. Doub, 167 N. C., 205. 

The rights of the witness as a policy-holder were not affected, so far 
as the evidence discloses, by the result of this action. His policy was 
subject to forfeiture for nonpayment of premiums and to many other 
contingencies usually provided in  such instruments. He had no interest 
in the event of this action, or, if so, it is SO infinitesimally small as to be 
impossible of ascertainment, and comes within the maxim, De minimis 
non cumt  lex. 

I t  is unnecessary to discuss the many other exceptions relating to the 
evidence, as we think they are without merit and unimportant in the 
view we take of the case. The facts are practically undisputed and the 
verdict of the jury upon the issues submitted could not well have been 
otherwise. 

Before either of the policies were issued the insured signed an appli- 
cation which contained the following language : "All the following 
statements and answers, and all those that I make to the company's 
medical examiner in continuation of this application, are true and are 
offered to the company as an inducement to issue the proposed policy. 
I especially waive, on behalf of myself and of any person who shall have 
or claim any interest in any policy issued hereunder, all provisions of 
law forbidding ally physician or other person who has attended or 
examined me, or who may hereafter attend or examine me, from dis- 
closing any knowledge or information which he thereby acquired." 

The application contained a report to be made by the medical exam- 
iner. The questions were to be propounded by him to the applicant and 
answered by the latter.. 

At the end of the statement to the medical examiner is the following 
certificate of the insured : 

I certify that each and all of the foregoing statements and answers 
were read by me, and are fully and correctly recorded by the medical 
examiner. JAMES SANFORD PATTERSON. 
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Upon the faith of this application and these answers, and on the 
report of the medical examiner, plaintiff issued and delivered the poli- 
cies in  August, 1913, and the defendants paid the first premium. 

There is no evidence whatever that plaintiff or its agents knew of any 
facts contrary to those stated by insured in his application. 

The jury found that the representations alleged to have been (538) 
made by the insured were made by him to plaintiff's medical ex- 
aminer, and that each and every of said statements were untrue. The 
jury found that on or about 29 July, 1913, Dr. W. P. Reaves performed 
a surgical operation on insured for ethmoiditis and maxillary sinusitis; 
and that on or about 15 Nay, 1909 (within the period of five years), 
Dr. W. C. Banner performed a surgical operation on the said insured 
for polypus; and that the insured did consult Drs. Rea~yes and Banner. 

I t  appears in the evidence of defendants' witness that the insured is 
now in the State Hospital in a hopeless condition brought about by a 
chronic disease of long standing. 

The court committed no error in  setting aside the verdict upon the 
thirteenth issue and rendering judgment upon the other findings for 
plaintiff. 

The materiality of the representations is not open to dispute. I t  does 
not depend upon inferences drawn from facts and circumstances to be 
proved, in which event the question is one for the jury. A different rule 
prevails where the representations are in the form of written answers 
made to written questions. I n  such case the questions and answers are 
deemed to be material by the acts of the parties to the contract. ..Me- 
Ewen, V. Life Ins. Go., 139 Pac., 242. I t  is not necessary that the mis- 
representation should be intentional. "The company is entitled to have 
the policy canceled on bringing suit within the proper time, especially 
where, even though the misrepresentation was not intentional, the policy 
when delivered plainly discloses the untruthfulness of the representa- 
tion." Life Ins. Co. v. Houpt, 113 F.  R., 572; New Yorlc Life Ins. Co. 
V .  Fletcher, 117 U. S., 519. 

This case is cited with approval by this Court in Alexander 1;. Ins. 
Co., 150 N. C., 538. 

The most recent decision on this point is the case of ~TIutual f i fe  Ins. 
Co. of Xezu York v. Hilton-Green and others, decided by the Supreme 
Court of the United States, and reported in the Supreme Court Reporter 
Advance Sheets, uol. 36, Xo. 16, pages 624 to 728, where the identical 
questions here were asked and the policy invalidated. Xr. Justice Me- 
Reynolds, speaking for the Court, said: "Considered in the most favor- 
able light possible, the above quoted incorrect statements in the applica- 
tion are material representations, and, nothing else appearing, if known 
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to be untrue by assured when made, invalidate the policy without further 
proof of actual conscious design to defraud." 

I n  that case there was verdict and judgment against the insurance 
company in the court below, which was reversed. 

The same doctrine is laid down in Jeffries v. Ins. Co., 22 Wall., 47. 
There the Supreme Court of the United States said: "The propo- 

(539) sition at  the foundation of this point is this, that the statements 
and declarations made in the policy shall be true. There is no 

place for argument either that the false statement was not material to 
the risk or that it was a positive advantage to the company to be deceived 
by it. . . . The company deems i t  wise and prudent that the applicant 
should inform them truly whether he has made any other application to 
have his life insured. . . . The same is true of its inquiry whether the 
party is married or single. The company fixes this estimate of its im- 
portance. The applicant agreed that it is thus important by accepting 
this test. I t  mould be a violation of the legal rights of the company to 
take from it its acknowledged power thus to make its own opinion the 
standard of what is material, and to leave that point to the determination 
of a jury. The jury may say, as the counsel here argues, that it is im- 
material whether the applicant answers truly if he answers one way, 
namely, that he is single, or that he has not made an application for 
insurance. Whether a question is material depends upon the question 
itself. The information received may be immaterial. But if under any 
circumstances it can produce a reply which will influence the action of 
the company, the question cannot be deemed immaterial." 

The same Court in the case of Btna Life Ins. Co. v. France, 92 U .  S., 
512, said: "We decided in the case of Jeffries v. Ins. CO. that the ques- 
tion of materiality of the answer did not arise; that the parties had 
determined and agreed that it was material; that their agreement was 
collclusive on that point; and that the only questions for the jury were, 
first, was the representation made? second, was it false?" 

The same doctrine is laid down in XouZer v. Ins. Co., 111 U. S., 335; 
Ins. Co. v. Roddin, 120 U. S., 189 ; Ins. Co. v. Moore, 231 U. S., 543; 
May on Ins., sec. 181. 

The decisions of this Court are in conformity with the decisions above 
referred to. I n  Bryant v. Ins. Co., 147 S. C., 184, this Court held that 
the answers to specific questions like those asked here are material as a 
matter of law. Gardner v. Ins. Co., 163 N. C., 367; Alexander v. Ins. 
Co., 150 N.  C., 536; Xchas v. Ins. Co., 166 N. C., 55; Powell v. Ins. Co., 
153 N. C., 124 and 128; Hardy v. Ins. Co., 167 N. C., 22; Lummus v. 
Ins. @o., 167 N.  C., 654. 

Nothing herein contravenes the well settled doctrine that where a ques- 
tion is asked which must be necessarily answered by an opinion, the 
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mistake of the applicant in answering such question, made honestly and 
i n  good faith, will not avoid the policy. This is not so, however, where 
the questions asked relate to facts within the knowledge of the applicant 
and not within the knowledge of the company, and where the 
questions and answers are material. I n  such case the appli- (540) 
cant must answer truthfully. The purpose of such questions is  
twofold: first, to  elicit information, which the company regards import- 
an t ;  second, to give the sources from which the company may obtain 
further information. The parties themselves have made these questions 
and anmers  material. Their materiality depends not only upon their 
own purport, but upon the fact that  the contracting parties have agreed 
that  the written application containing these questions and answers is the 
basis upon which the contract of insurance shall be made o r  refused. 

N o  error. 

Cited: Ins. Co. v. Bor Go., 185 E.C. 547 (3c, 4c) ; Howell v. Ins. Co., 
189 N.C. 217 (3d) ; Anthony v. Protective Union, 206 N.C. 10 (3d) ; 
Welb v. Ins. Co., 211 N.C. 429 (3c) ;  Petty v. Ins. Co., 212 N.C. 160 
(3c) ; Assurance Society ?;. Ashby, 215 N.C. 283 (3c). 

W. B. TROGDON I-. BEX K. TERRY. 

(Filed 22 Norember, 1916.) 

A person is guilty of an assault in law when he by a show of violence 
and force puts another in fear and thereby forces him to  commit some 
act which otherwise he would not have done. 

2. Same-Abusive Language-Punitive Damages. 
In an action to recover damages for an assault, the defendant wrote 

an apology or retrasit for  the plaintiff to sign in relation to a statement 
he had written to another, entered the public dining-room where he knew 
the plaintiff was dining, and, carrying a walking stick on his arm or in 
his hand, threatened the plaintiff with abusive language, in an attitude 
to  do him personal riolence, and caused him to sign the paper against 
his mill. Held ,  sufficient widence of malice to sustain a verdict award- 
ing, in the discretion of the jury, punitive damages for the assault. 

CIVIL ACTION tried at May Term, 1916, of GUILFORD, Cline, J., upon 
these issues : 

1. Did the defendant unlawfully and wrongfully assault the plaintiff, 
as alleged in the complaint? Answer: "Yes." 
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2. What actual damages, if any, is the plaintiff entitled to reco-rer of 
the defendant ? Answer : "$1,000." 

3. What punitive damages, if any, is the plaintiff entitled to recover 
of the defendant ? Answer : "$1,500." 

From the judgment rendered, defendant appealed. 

Brooks ,  S a p p  & W i l l i a m s  for  p l a i n t i f .  
Morehead & Aforehead for de fendan t .  

(541) BROWN, J. This action was instituted to recover damages on 
account of an assault alleged to have been committed by the de- 

fendant upon the plaintiff in July, 1915, in the dining-room of the hotel 
at  Draper in Rockingham County. The plaintiff alleges that the assault 
was the result of ill-will and bad feeling which the defendant had enter- 
tained against the plaintiff for two years prior to the assault. I t  is useless 
to set out at length much of the evidence in the discussion of this case. 

The substantial facts are that on 3 July, 1913, the plaintiff wrote one 
Pitcher a letter in which he stated that the defendant had been making 
statements defamatory to plaintiff, and insinuating that Pitcher was his 
authority to the effect that the plaintiff was responsible for the trouble 
arising from the incorrect location of the Xantucket Mill. ( I t  is in  
evidence that the plaintiff is a civil engineer.) The latter denies the 
charge and states: "This is a false charge, and is a's nnluch an illjustice 
to you as it is to me." 

I n  July, 1915, the plaintiff was in the hotel dining-room at Draper 
eating his dinner. The defendant finding that he was there, wrote out 
a so-called retraxit and went into the dining-room with his cane and 
compelled the plaintiff, by threats to do him bodily harm, to sign the 
paper against his will. 

We have carefully considered the six exceptions to the evidence, and 
find them to be without merit, and do not think they need any discussion. 
We have likewise carefully considered the several exceptions to the 
charge of the judge, and in the view that we take of the case it is unneces- 
sary that we should re-riew those assignments of error. Although we mere 
necessarily impressed with the earnestness and force of the argument of 
the learned counsel for the defendant, yet a11 examination of the defend- 
ant's o l n  evidence leads us to the conclusion that his Honor, instead of 
leaving the question to the consideration of the jury upon all the evi- 
dence, might well have instructed them that upon the defendant's own 
evidence he was guilty of an assault upon the plaintiff, and to have 
answered the first issue "yes." This view of the case eliminates the 
necessity of discussing the several assignments of error to the charge. 
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The defendant admitted that when he learned that the plaintiff was to 
take dinner in the hotel he wrote the paper which he called "an apology 
and retraction," and that then he picked up his walking stick and hung 
it on his arm, walked down to where the plaintiff was sitting; that he 
said to the plaintiff, "I want you to read this paper" ; that plaintiff read 
it and asked, "What do you want me to do?" Defendant said : "I want 
you to sign it." Plaintiff said: "I will think about it." Defend- 
ant says : T o ,  you won't think about i t ;  you are going to sign it ((542) 
now !" Plaintiff said : "Suppose I do not sign it ?" Defendant 
says : "I mill whip hell out of you !" Plaintiff says: "I have not read it, 
but I will sign it." Defendant says: "No, you are lying when you say 
you have not read i t ;  but you can sign it that way." 

Defendant picked up the paper and read it to plaintiff. Plaintiff 
signed it. Mr. Lindsay witnessed it. Defendant says: "Trogdon, I do 
not want to ever hear of your writing or saying anything else about me, 
you damned, contemptible puppy !" 

There is evidence that while this was going on at  the table the de- 
fendant had his walking stick on his arm or in his hand, ready for action. 

The motion for nonsuit was properly overruled. The contention that 
these facts do not constitute an assault cannot be maintained. I t  is well 
settled that where one person, by a show of violence and force, puts an- 
other in fear and forces him to leave a place where he has a right to be, 
or to commit some act which he otherwise would not perform, is guilty of 
an assault. 8. v. Xnrtin, 85 N. C., 509; S. 2;. Church, 63 N. C., 15; 
8. v. RawZes, G 5  N.  C., 334; 8. v. gampton,  63 N. C., 13. 

I n  the latter case, as the prosecutor mas going in a crowd down the 
staircase leading out of the courthouse, the defendant turned to him 
and with right hand clinched and his right arm bent at his side but not 
drawn back, said: "I have a great mind to hit you"; that before thip, 
and as the crowd mas leaving the courthouse, the defendant had said : '(If 
the crowd mill go along to see, I will cowhide Lindsey"; that Lindsey 
had no way to go down that staircase but by pushing past the defendant; 
and that he turned away from the defendant and went down another 
staircase. The Court held that the defendant was guilty of an  assault. 

I n  the case under consideration the defendant approached the plaintiff 
in  a public dining-room and with a walking-stick, evidently with the 
purpose of using it unless the defendant signed the paper-writing. I n  a 
most violent and abusive manner, with his stick in view, he forced the 
plaintiff against his will to sign the paper. I n  our judgment, according 
to the defendant's own evidence, he was guilty of an unjustifiable assault 
upon the plaintiff. 

I n  this connection it is well to repeat the admonition of Xr. Justice 
Walker in Saunders v. Gilbert, 156 N. C., 481: "We again remind those 
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who a r e  disposed t o  take the  l a w  into their  own hands  a n d  punish their 
enemies o r  a supposed wrongdoer, t h a t  there is  a sufficient legal remedy 

f o r  every alleged grievance, a n d  if they will  no t  reso'rt to the  
( 5 4 3 )  courts where i t  can be enforced, but  prefer  to  a c t  i n  defiance of 

constituted authority, the  fau l t  and  the  consequences will a l l  be 
theirs, a n d  they have no reason to complain if t h a t  same offended law, 
whose peaceful methods they have ignored, rebukes the i r  defiance with 
heavy damages." - 

As to the question of damages, we find n o  error, e i ther  in t h e  admis- 
sion of testimony or i11 his Honor's charge. T h e  plaintiff was plainly 
entitled t o  compensatory damages ( A m m o n s  v. R. R., 140 IT. C., 200) 
f o r  the  humil iat ion and mental  suffering, the result of t h e  assault. There - 
was abundant  evidence of malice upon  which the j u r y  i n  their  discretion 
were war ran ted  i n  inflicting punitive damages. 

N o  error. 

Cited:  X. v. Williams, 186 N.C. 631  (c).  

D. H. COLLISS T. UNITED STATES CASUALTY COMPANY. 

(Filed 22 November, 1916.) 
1. Evidence-Nonsuit. 

I n  a n  action to enforce payment on a policy of health insurance, de- 
fended by the company for alleged fraud and misrepresentations made by 
the insured, the evidence upon defendant's motion to nonsuit must be con- 
strued favorably in behalf of the plaintiff, and, so construed, there being 
sufficient evidence to sustain his contention, the motion was properly 
disallowed. 

2. Insurance, Health-Reservations-Instructions. 
Where a policy of health and accident insurance sued on contains a 

provision that  it  does not cover loss or sickness or disease existing, or 
contracted prior to its issuaace, etc., a charge to the jury that they should 
answer an appropriate'issue in the defendant's favor should they find 
from the evidence that  the loss resulted from sickness or disease which 
existed before the policy was issued, or which was contracted before that 
time, is a proper one, and in this case held preferable to the instruction 
requested by the defendant. 

3. Bame-Burden of Proof. 
Where a health and accident policy insures, among other things, against 

loss resulting from siclmess or disease, with additional provision that i t  
does not cover such as  existed prior to the issue of the policy, the insured, 
in his action thereon, makes out a prima fac ie case when he introduces 
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the policy in  evidence and proves that  he was sick and confined to a 
hospital with the kind of sickness or disease covered by its terms, and the 
burden of proof is on the defendant to show that  such w-as contracted 
prior to its issue, this being, under the language of this policy, in  the 
nature of a n  exemption to the company's liability from the general terms 
of its contract. 

4. Insurance-Principal and Agent - Application - Misrepresentations- 
Good Faith. 

Where the agent of the insurer fills out the application for a policy, and 
is given full information by the applicant as  to prior sickness and disease 
which would invalidate the policy, but the agent misrepresents the facts 
in writing the answers, and the policy is accordingly issued; and the in- 
sured, acting in good faith, has been induced by the conduct of the agent 
to sign the application without reading i t  or becoming aware of the mis- 
representations, and has paid the premiums thereon : Held,  the acts of 
the agent in  writing the answers are  within the scope and purview of his 
agency for the company, and it  is bound by his conduct in misleading the 
applicant. 

5. Insurance-Policies-Interpretation. 
The written terms of a policy of insurance which are  of doubtful mean- 

ing are  construed in favor of the insured. 

6. Verdicts-Weight of Evidence-Trials-Court's Discretion-Appeal and 
Error .  

A motion to set aside a verdict as  being against the weight of the evi- 
dence is addressed to the sound discretion of the trial judge, and not 
reviewable on appeal. 

CIVIL ACTION tried before C h e ,  J., and  a j u r y  ,at M a y  Term, (544)  
1916, of GUILFORD. 

T h e  action is  based upon  a policy of insurance issued by  the defendant  
to  the  plaintiff i n  May,  1915, and  which was i n  force on and  a f te r  t h e  
24th of t h a t  month.  T h e  policy insured t h e  plaintiff to  the  amount  of 
$5,000 a s  follows: "Subject to  i t s  terms, this  policy indemnifies f o r  loss 
of time, of sight, of limb, and  of l i fe  f r o m  accident, and for  loss of time, 
of sight, and use of l imb f r o m  sickness, David  H a r l e y  Collins, of Greens- 
boro, N o r t h  Carolina, by  occupation a justice of the peace a n d  United 
States  Commissioner, here in  called the insured, f o r  three months, begin- 
n i n g  a t  noon, s tandard  eastern t ime on 24 May,  1915, subject to t h e  
provisions and conditions and  l imits  herein against loss resulting di- 
rectly a n d  independently of a n y  and  al l  other  causes f r o m  bodily i n j u r y  
effected solely through external, violent, a n d  accidental means, herein 
called such injury,  and  against  loss resulting f r o m  sickness or disease, 
herein called such sickness." Then  follows a description of the  different 
kinds of insurance and  the  indemnities therefor, according t o  t h e  n a t u r e  
a n d  extent of the  in jur ies  and  the  consequent losses. TTnder t h e  head- 
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line of "Additional Provisions" is this clause: "This policy does not 
extend to, nor cover, . . . loss caused by any sickness or disease existing 
or contracted prior to the issue of this policy, nor loss caused by any 
sickness or disease, unless disability resulting therefrom begins while 

this policy is in force." 
(545) The jury returned the following verdict: 

1. Did D. H. Collins, insured, in his application for insurance 
represent that he had not consulted a physician or taken treatment dur- 
ing the two years immediately preceding the date of the application, 
except Dr. Jarboe in January, 1914, oTTer one year prior to the date of 
the application ? Answer : "Xo." 

2. Had D. H. Collins, insured, consulted a physician or taken treat- 
ment during the two years immediately preceding the date of the appli- 
cation, otherwise than Dr. Jarboe in January, 19142 Answer: '(Yes." 

3. If so, did the said D. H. Collins fully and fairly disclose all the 
facts in regard thereto to the defendant at  the time the application was 
made ? Answer : "Yes." 

4. Did D. H. Collins, insured, in his application for insurance, rep- 
resent that he had not had any disease or accidental injury during the 
seven years immediately preceding his application for insurance except 
muscular rheumatism in January, 1914, and then ten days in the hos- 
pital ? Answer : 

5. Had said D. 13. Collins, insured, had any disease or accidental 
injury during the se-ren years preceding the date of his application for 
the insurance herein sued on except muscular rheumatism, and that in 
January, 1914, and then ten days in the hospital? Answer: "Yes." 

6. I f  so, were the facts in regard thereto fully and fairly disclosed 
and made known to the defendant at the time the application was made? 
Answer : "Yes." 

7. Did D. H. Collins, insured, in his application for insurance, repre- 
sent that he had never had any application for accident or health or 
sickness or benefit or life insurance declined or acceptance postponed, 
and that no company or association or order had ever canceled or refused 
to renew a policy or certificate for him? Answer: "Yes." 

8. Had D. H. Collins had any application for accident or health or 
sickness or benefit or life insurance declined or acceptance postponed, 
or had any company or association or order ever canceled or refused 
to renew a policy or certificate of insurance for him? Answer: "No." 

9. Was the loss complained of by the plaintiff caused by sickness or 
disease existing or contracted prior to the issuing of the policy sued on?  
-4nsmer : "No." 

10. I n  what amount, if anything, is the defendant indebted to the 
plaintiff! Answer: "$350." 
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Defendant, at the close of the evidence, moved for a nonsuit upon the 
evidence, which motion was refused, and it then requested an instruction 
that if the jury believe the eridence, they should answer the ninth 
issue "Yes"; this also was refused. Defendant excepted to these (546) 
refusals and further excepted to the following instruction of the 
court to the jury on the ninth issue: "The burden of this issue is upon 
the defendant insurance company. I t  must establish by the greater 
weight of the evidence that the loss complained of was caused by sickness 
or disease existing or contracted prior to the issuing of the policy." 

The defendant further excepted to the refusal of the court to set aside 
the verdict because it was against the weight of the evidence. 

Judgment upon the verdict was rendered, and defendant appealed. 

R. CF. St~udwick, Justice d2 Broadkwst for plaintiff. 
Broolcs, Sapp d Williams for def endanf. 

WALKER, J., after stating the case: The motion for a nonsuit on the 
evidence was properly denied. There was evidence in the case upon 
which the jury could return a verdict for the plaintiff, as the evidence, 
upon such a motion, must be construed most favorably in behalf of the 
plaintiff, and if in any reasonable view of it he is entitled to recorer, it 
should be submitted to the jury, and they have found that there was no 
fraud or misrepresentation on the part of the plaintiff. Brittain v. West- 
hall, 135 N. C., 492; Shatc v. Public Service Corporation, 168 N. C., 
611 ; Clark v. Whitehz~rst, 171 N.  C., 1. 

The court told the jury that should they find from the evidence that 
the loss resulted from sickness or disease which existed before the policy 
mas issued, or mhich mas contracted before that time, their answer to 
the ninth issue would be "Yes." This was fully responsive to defendant's 
special prayer for an instruction upon the ninth issue, and was really a 
more preferable form of instruction than the one which mas asked to be 
given. While me have not rejected the form of instruction which appears 
in the defendant's prayer, where there is no prejudice from it, me have 
yet conlmended the other form as the more desirable one. Xerrell v. 
Dudley, 139 N. C., 57; Sossamon v. Cruse, 133 N. C., 470; Alexander 
1 ) .  Xtatesville, 165 N.  C., 527. 

The third assignment of error, as to the burden of proof upon the 
ninth issue, is untenable. The court properly instructed the jury that 
the burden was upon the defendant, and for this reason: The policy in- 
sured against "loss resulting from sickness or disease," and the plaintiff 
made out a prima facie case when he exhibited the policy and proved 
that he was sick and confined to the hospital and his home by such illness 
after the insurance was taken out. The clause of the policy withdrawing 
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from its operation what would otherwise be embraced by it is in the 
nature of an exception, or an exemption of the company, under the speci- 

fied circumstances, from liability thereon, and if the company 
(547) mould avail itself of the exemption, i t  must establish the facts 

which bring the case within the same. "Plaintiff, to establish a 
prima facie case, must prove: (1) The existence of the contract or policy 
sued on; (2) the death of the insured or the happening of the event pro- 
vided for in the policy, and the giving of notice and proof of death (or 
other event), as required by the policy. On the other hand, the burden 
is on the company to show a violation of conditions avoiding an other- 
wise valid policy, or exceptions in the policy which limit the liability of 
the company." 25 Cyc., 926; Int. Order of Twelve v. Boszuell, 48 S. W., 
1108; 9 Cyc., 762. The burden was on the plaintiff to show a case 
within the terms of the policy which entitled him to its protection and 
benefit; but he did this by the proof that he became ill after the policy 
was issued, and went to the hospital for an operation, and there is evi- 
dence that while he was there the second premium due on the policy was 
paid by him and received by the defendant. The policy is broadly 
worded, covering all cases of sickness, and if there was any special kind 
of illness which was excepted from the general words, the defendant 
should have shown it. 

There was proof that the defendant's agent knew that plaintiff had 
been ill some time prior to the date of the policy, as i t  appears, by con- 
struing the e~idence most favorably for plaintiff as against a motion to 
nonsuit, that the plaintiff stated frankly and fully to the agent, at the 
time of the application for the insurance, in answer to questions pro- 
pounded to him, every fact in regard to previous illness, giving all the 
information in connection therewith. I f  the agent, by inadvertence or 
otherwise, failed to insert the answers in the &plication as they were 
given to him, it was not the fault of the plaintiff, but of the defendant's 
agent who represented it in the transaction. I f  it be said that the plain- 
tiff was negligent in not reading the application before he signed it, the 
answer is that there is. at least, some evidence to the effect that plaintiff 
was induced not to do so by what the agent said to him, and upon a 
motion to nonsuit we must take this evidence to be true; and, in this 
view, it is not necessary to decide the interesting question whether, if 
plaintiff had not thus been misled by the agent, which excused him from 
reading the policy, his omission to read could be imputed to him as neg- 
ligence which would exonerate the company or whether knowledge of 
the agent acquired even in this way would still be charged to the com- 
pany. The authorities are not at one in regard to this proposition. Some 
cases hold that where the applicant is not, by the conduct of the agent, 
excused from reading the policy, but is negligent in  not doing so, the 
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company is not liable. Ryan u. W. M. L. Ins. Co., 41 Conn., 168 (19 
d m .  Rep., 490) ; X. 1'. Life Ins. Cfo. v. Fletcher, 117 -CT. S., 519. 
Other authorities hold the contrary. 25 Cyc., 803 (d),  804, 805. (548) 
I t  is there said : "Xisstatements by way of representation or mar- 
ranty which are made through the fraud of the company's agent cannot 
be relied on by it to defeat the policy; and especially is this so where the 
insured is misled by the agent into making the false statements. But 
the insured must act in good faith, and if by collusion between him and 
the agent false statements are made for the purpose of securing the in- 
surance, he cannot recover, notwithstanding the agent's participation in 
the fraud. An insurance company cannot dispute the truthfuless of 
false statements written in the application for insurance by its agent 
without fraud or collusion on the part of the applicant, where the appli- 
cant made truthful answers to the agent, even though such statements 
are expressly made warranties on the basis of which the policy is issued. 
The theory on which the falsity of answers written in the application by 
the agent is charged to the company, and not to the insured, is that the 
agent represents the company in filling out or assisting to fill out the 
application, and this has been held to be so in some jurisdictions, not- 
withstanding any stipulation in the application that the agent in taking 
the application is to be considered the agent of the applicant." Numerous 
cases are cited in the note to sustain the text. Olte v. Hartford L. Ins. 
Go., 88 Minn., 423; McArthur v. H. L. Assn., 73 Iowa, 336; Foster 21. 

Xut.  Ins. Assn., 37 Wash., 288; illass. L. Ins. Co. v. Esleman, 30 Ohio 
St., 647; Keystone Mut. Ben. Assn. v. Jones, 72 Md., 363; Xarer v. Fed. 
Xut. L. Assn., 78 Fed., 566 (24 C. C. A,, 239) ; Hook v. X .  -11. L. Ins. 
Qo., 90 N. Y .  Suppl., 56; C. M. I .  L. Assn. v. Parham, 80 Texas, 518; 
Ins. Co. v. Wilkinson, 13 Wall. (80 U. S.), 232 ; Ins. Co. v. Malone, 21 
Wall. (88 U. S.), 152. See, also, as bearing upon the same question, 
Follette v. Accident Assn., 110 N. C., 377; Sprinkle v. Indemnity Co., 
124 N. C., 405; Gzualtney v. Assur. Society, 132 N. C., 925; Bishblate 
v. Fidelity Co., 140 N. C., 589. 

But we need not decide this question, as we have held that there mas 
proof of circumstances in  this case which exempted the plaintiff from 
the operation of the principle, as stated and applied in Ryan v. Ins. Co., 
supra, and Ins. Co. v. Fletcher, supra. The conversation plaintiff had 
with the agent, as detailed by him, was calculated to throw him off his 
guard and to justify his placing trust and confidence in the agent's 
proper discharge of his plain duty, which he owed to him and the corn- 
pany, to write the answers correctly in the application. This prevented 
the plaintiff from reading the policy, which would have disclosed the 
errors to him; but the company, in such a case, must be bound by the 
acts of its agent within the principle stated in Grifin .c. Lumber 
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(549) Co., 140 N. C., 514, and Keystone Hut. Ben. Bssn. v. Jones, 72 
Nd., 363. As against a nonsuit, as we have already said, we must 

assume the truth of plaintiff's testimony as to what passed between him 
and the agent, and that  the jury would have found that plaintiff was 
misled thereby and was not guilty of any negligence when he trusted the 
agent, and believed that  he had written the answers as they had been 
given to him. This phase of the case does not seem to be discussed i n  
the defendant's brief, but is embraced, perhaps, by the motion to nonsuit, 
and me ha7-e, therefore, referred to it. 

We have construed any doubtful meaning of the policy in favor of 
plaintifl, according to the settled rule. Bray v. Ins. Go., 139 N. C., 390. 

The refusal to set aside the verdict because i t  is against the weight 
of the testimony is not reviewable here. 

We have found no error i n  any of the particulars to which exception 
was taken. 

KO error. 

Cited: Cooper v. Clute, 174 N.C. 363 (6c) ; Rush v. NcPherson, 176 
N.C. 565 ( l c )  ; Improvement Co. v. Brewer, 183 N.C. 249 ( l c )  ; Nowell 
v. Basnight, 185 N.C. 148 ( l c )  ; XcCain  c. Ins. Co., 190 N.C. 552 (5c) ; 
Loan Asso. v. Davis, 192 N.C. 113 (5c) ; Short v. Ins. Co., 194 N.C. 
650 (4c). 

(Filed 22 Norember, 1916.) 

Railroads-Segligence-Pedestrians on Track-Assumptions in Avoidance 
-Evidence-Trials-Nonsuit. 

The intestate of the plaintiff mas a schoolgirl on her may to school with 
other girls on a dirt road alongside the defendant's right of way, and, 
seeing the train approach, went upon the track in an intervening cut. 
The other children climbed the side of the cut and avoided injury; but 
the intestate, while leaving the track for a place of safety, where there 
was sufficient room for the train to pass, caught her foot in a switch rod, 
and mas struck by the locomoti~~e and killed. Held,  a motion as of non- 
suit upon the evidence should have been allowed, upon the principle that 
the employees on defendant's train had the right to assume, up to the 
last moment, that the intestate, in full possession of her faculties, would 
leave the track and aroid the injury. In this case there was no eridence 
that the engineer was negligent or that he could hare avoided the injury 
after seeing the intestate's peril. 
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CIVIL ACTION tried at August Term, 1916, of GUILFORD, before 
Perguson, J., upon these issues : 

1. Was the intestate of the plaintiff killed by the negligence of the 
defendant, as alleged in the complaint? Answer: "Yes." 

2. Did the plaintiff's intestate by her own negligence contribute to her 
injury and death, as alleged in the answer? Answer: "Yes." 

3. Notwithstanding any negligence oil the part of the plaintiff's (550) 
intestate, could the defendant by the exercise of due care and 
prudence have prevented the injury and death? Answer: "Yes." 

4. What damage, if any, is the plaintiff entitled to recover of the 
defendant ? Answer : "$1,250." 

From the judgment rendered, defendant appealed. 

L. Herbin, R. C. Xtruduick for plaintif 
Wilson & Ferguson for the defendant. 

BROWN, J. At the conclusion of the evidence the defendant made a 
motion to nonsuit, which mas refused by the court. This is the only 
assignment of error we deem necessary to consider. All the evidence in 
this case tends to prove that on 3 November, 1915, plaintiff's intestate 
and daughter, Nellie, 12 years of age, in company her brother and 
several other school children, TTas on her way to Brightmood School, 
which was situated on the same side of the railroad as her residence. The 
dirt road ran along the eastern side of the railroad track to a point very 
near the schoolhouse. When these children reached Rudd station. in- 
stead of following the dirt road, they walked on the railroad track until 
they reached a small cut about 150 feet long and sloping away from the 
track. About the middle of the cut there was a switch which mas con- 
structed in the usual and customary manner upon long ties or sills which 
extended out from beyond the other ties and about 8 or 9 feet from the 
eastern rail. About 300 yards south of the cut in which the switch stand 
was located, there was another deep cut, and from the mouth of the deep 
cut to and continuing through the smaller cut the track curved to the 
right. As the children were approaching the cut they heard and saw 
northbound passenger train No. 44 conling out of the deep cut and ap- 
proaching the smaller cut. Instead of stepping off the track on the left 
before entering the cut, they rail on into the cut and, with the exception 
of the plaintiff's intestate, the children ran up the sloping bank of the 
cut on the left of the track. When the train was seen coming, plaintiff's 
intestate, Nellie, entered the cut with the oth& children, and, instead of 
following them up the sloping sides out of the way of the train, under- 
took to pass between the switch target and the rail. Her foot was caught 
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by the rod of the switch and before she could extricate i t  she was struck 
by the pilot beam of the engine and killed. 

The evidence tends to prove that the train was running about 45 miles 
an hour, and that there was sufficient space between the rail and the 
bank of the cut, some 8 or 10 feet, for a passenger to have stood and let 

the train pass without injury. There is evidence that the engi- 
(551) neer saw the children as they ran into the cut and ran up the 

bank. 
We are of opinion that the motion should have been sustained. I t  is 

settled by numerous decisions of this Court that when the engineer saw 
the girl upon the track he had a right to suppose that she would get out 
of the wax and follow the other children up the bank to a place of safety. 
As is said in Davis c. R. R., 170 N. C., 588 : "A railroad company is not 
under any legal obligation to regulate the speed of its train for the con- 
venience of those using its right of way, for its tracks are always places 
of danger, and the pedestrians who can easily step aside and avoid any 
danger should do so on the approach of a train. H e  cannot require the 
company to slow up any more than to stop. He must look out for trains 
and take care of himself, and the engineer has the right to suppose that 
he has-done so, or that he will do so in time to save himself." 

I t  is not incumbent upon an engineer to stop his train because he sees 
on the track ahead of him a pedestrian who is apparently in  possession 
of his faculties and in no difficulty. The engineer has a right to assume 
that the individual will protect himself and leave the track in time lo 
save injury. The engineer has a right t o  assume this up to the last 
moment and until, by reasonable care, he can discove~ that the person on 
the track is unable to get off. Glenn v. R. R., 128 S. C., 184; Talley v. 
R. R., 163 X. C., 567. 

There is no evidence in this case of any substantive negligence upon 
the part of the engineer, which would justify a verdict against the de- 
fendant on the first issue. The plaintiff claims that the judgment should 
be sustained because of the finding on the third issue. We have examined 
the evidence and are unable to see anything that justifies the conclusion 
that after the engineer discovered, or by reasonable diligence could have 
discovered, the terrible predicament in which the plaintiff's intestate 
was placed, he could have stopped his train. 

The motion to nonsuit is allowed. 
Reversed. 

Cited:  Davis v. R. R., 187 N.C. 148 (c). 
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( 5 5 2 )  
THOMAS R. PEMBERTOK ET AL. C .  COUSTP BOARD O F  EDUCATION OF 

GUILFORD COUNTY. 

(Filed 22 November, 1916.) 

Education-School Districts-Schools Within Three Miles-Old Sites- 
Commissioners' Discretion-Courts-Statutes. 

Revisal, see. 4129, requiring the county board of education to divide the 
townships into convenient school districts, as compact in form as prac- 
ticable, having regard for the convenience and necessities of each race, 
no new school to be established in any township within less than 3 miles 
by the nearest route of some other school already established, does not 
apply to the rebuilding of schoolhouses on old sites erected before the 
passage of the act, or interfere with the sound discretion of the commis- 
sioners in that respect, and in this case the exercise of this discretion in 
rebuilding a school a half mile from the old site, and within three miles 
of the primary department of another school more recently established, 
will not be interfered with. 

WALKER and ALLEK, JJ., dissenting without written opinion; CL-~RK, C. J., 
concurring. 

CIVIL ACTIOK pending i n  the Superior Court of GUILFORD County, and 
heard by Webb, J., upon a motion to dissolve a restraining order, 22 
April, 1916. The court dissolved the restraining order and taxed the 
plaintiffs with the cost, from which order they appealed to the Supreme 
Court. 

W i l l i a m  P. B y n u m  arnd R. C. S t r u d w i c k  for plaintif fs.  
Brooks, X a p p  & W i l l i a m s ,  J o h n  AT. W i l s o n  for defendants .  

BROTVK, J. The judge below did not find the facts, but they appear 
in the pleadings and affidavits, and are practically uncontroverted. Over 
fourteen years ago the board of education of Guilford County estab- 
lished the South Buffalo School District i n  Gilmer Township, Guilford 
County, and a school building was erected thereon. Thereafter another 
school district continguous to this was established in the same township, 
called Bessemer. I n  the year 1911 the county board of education estab- 
lished a branch of the Bessemer School and erected a building for it as 
a primary school for small children. This primary school was a part  of 
the  Bessemer School. This primary school building is within 3 miles by 
the  nearest traveled route of the site of the school building built some 
years ago i n  South Buffalo School District, and is  also within 3 miles by 
the  nearest traveled route of the location selected by the board for the 
erection of the new school building on the Gillespie site to take the place 
of the old one, but neither of these sites is within 3 miles of the 
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(553) main school building of Bessemer School District. The old 
schoolhouse of the South Buffalo District building of fourteen 

years ago was insufficient, and a new building became necessary. To 
erect this, the voters of the South Buffalo District authorized a bond 
issue of $10,000. The defendant, the county board of education, received 
application for the removal of the site and heard witnesses upon that 
subject. After careful examination the board decided to cause the new 
school building for the Buffalo District to be erected on the other side of 
Buffalo Creek on the Gillespie site, which, according to the statement in 
the plaintiff's brief, is only one-half mile nearer Sunnyside School, 
which is the primary school referred to, than the old site of the South 
Buffalo School. 

I t  is admitted that the old schoolhouse stood within 3 miles of the 
Sunnyside School and that the proposed new school building will be 
erected on the site about one-half mile from the old site. The plaintiffs 
base their right of action upon the following statute, Revisal, 4129 : "The 
county board of education shall divide the townships into conrenient 
school districts as compact in form as practicable. I t  shall consult the 
convenience and necessities of each race, in setting the boundaries of the 
school district for each race, and shall establish no new school in any 
township within, less than 3 miles b y  the nearest traveled route of some 
school already established in the said township." That statute r a s  en- 
acted in 1905 and the old Buffalo schoolhouse had then been in existence 
three years. 

We are of opinion that his Honor properly dissolved the restraining 
order. The Buffalo schoolhouse was erected and the school established 
before the passage of the act, and it is, according to all the evidence, 
within 3 miles of the Sunnyside Primary Department of the Beasemer 
School. TVe find nothing in this statute which, in our opinioa, makes it 
unlawful for the county school authorities in the exercise of sound dis- 
cretion to remove the school building one-half mile from the old site. The 
overwhelming weight of evidence, as embodied in the affidavits, is that it 
is greatly to the interest of the school district that the new building 
should be located upon the Gillespie site, which is on the north side of 
the creek. 

Forty-fi~e affiants testify that South Buffalo Creek runs through the 
district and is crossed by a bridge; that on the north side of the creek 
where the school building is proposed to be erected there are 162 children 
of school age. These affiants state that in their opinion it is to the best 
interests of the school children of the district that the new building 
should be erected on the Gillespie site. This is a matter, we think, under 
these circumstances, that should be left to the sound discretion of the 
school authorities. I t  has been held that in the absence of misconduct 
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o r  of violation of some provision of statute the action of the (554) 
school authorities in dividing townships into school districts and 
i n  erection and maintenance of school buildings, cannot be super- 
vised or restrained by the courts. Pickler v. Board of Education, 149 
N. C., 221. 

I n  this case it was specifically held that  "When a school board, acting 
according to its judgment, without misconduct on its part, or any viola- 
t ion of some provision of statute, rebuilds a schoolhouse on the old site, 
though in  less than 3 miles of some school already established, it is not 
a violation of Revisal, 4129, providing that  no new school shall be estab- 
lished within that  distance of another.'' 

We find nothing in the statute which prohibits the erection of the new 
schoolhouse for South Buffalo District on the Gillespie site. 

Affirmed. 

WALKER and ALLEK, JJ., dissent. 

CLARK, C. J., concurring: Revisal, 4129, provides that  the county 
board of education in dividing the to~msh ips  into school districts "shall 
establish no new school in any township within less than 3 miles of the 
nearest trareled route of some school already established in said tomn- 
ship.'' This statute undertakes to prescribe a limitation upon the county 
board of education in  laying out new school districts. This provision 
was not intended to interfere with their judgn~ent as to the location of a 
schoolhouse, TT-ithout misconduct on their part. I t  was not intended that 
the opinion of a Superior Court judge should overrule that  of the county 
board of education in that  respect. The purpose is to  restrict the crea- 
tion of new districts by providing that  in laying out a new district the 
children therein should not be nearer than 3 miles from some existing 
school. The provision applies to the creation of new districts and not to 
the location, or change of location, of a schoolhouse, which is properly a 
matter  resting in the sound judgment of the local authorities, except, as 
abore said, when there is shown to be some misconduct requiring judicial 
correction. Pickler a. Board of Education, 149 N .  C., 221. 

Cited: Board of Education v. Forrest, 190 N.C. 756 (c)  
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(555) 
CHANCET CHAMBERS, ADMINISTRATOR, v. SEABOARD AIR LINE 

RAILWAY COMPA;1\'T. 

(Filed 22 November, 1916.) 

Appeal and Error-Nonsuit-Entries-Judgment-Release-Demurrer- 
Fragmentary-Premature. 

Where defendant denied the negligence, and also set up a release as a 
defense in an action to recover damages for a personal injury, in the de- 
fendant's answer, to which the plaintiff demurred, and there is a state- 
ment that the court overruled the demurrer, and also it appeared that the 
court asked the plaintiff if he desired to answer, with reply that he did 
not so wish until the matter vas settled on appeal, the appeal from such 
action by the trial judge is both premature and fragmentary, for it should 
be either from an entry of a judgment of nonsuit or reach to the entire 
merits of the plaintiff's cause of action, which must be determined in the 
Superior Court before an appeal will lie. And, in this case, as plaintiff 
could have recovered notwithstanding the ruling of the judge on the de- 
murrer, his appeal was dismissed. 

CLARK, C. J., dissenting. 

CIVIL ACTION tried before Cline, J., at August Term, 1916, of UNION. 
The action was brought to recover damages for personal injuries, re- 

sulting in the death of plaintiff's intestate, alleged to have been caused 
by defendant's negligence in running its engine and cars. Defendant, by 
its answer, denied the alleged negligence and pleaded contributory negli- 
gence of the intestate, and further that the guardian of the intestate, and 
his ward, who was a minor (19 yea'rs old) at  the time of his death, had 
settled and compromised any and all claim for damages on account of 
the negligence of the defendant, if any, for the consideration of $225 
then paid by defendant to  said guardian for his ward, and for the same 
consideration, so paid, they then and there released and discharged de- 
fendant "from all claims and causes of action for or by reason of the 
injuries received by him (Steve Chambers), and especially to his right 
side, leg, arm, and head, and all injuries, on or about 4 April, 1914, at 
or near Polkton, N. C., while a switchman in  the employ of the Sea- 
board Air Line Railway." A copy of the release was annexed to the 
answer. Plaintiff tit first replied to the answer, but afterwards withdrew 
her reply and demurred to the same upon two grounds : (1) Because the 
guardian of the intestate had no power or authority to compromise and 
settle his ward's cause of action, and (2)  because the release could not 
operate as a discharge of the cause of action for the wrongful death, as 
the intestate at  the time of the injury was actually engaged in interstate 

commerce, and his case is governed by the Federal Employers' 
(556) Liability Act, the action for the injury and the one for the wrong- 
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fu l  death being separate and distinct, though they may both be 
prosecuted by the administrator in a single action for the double wrong. 
The court overruled the demurrer as to both grounds stated therein, and 
inquired if plaintiff wished to make reply to the answer, plaintiff answer- 
ing that  she did not, until the ruling of the court had been reviewed and 
passed upon by the Supreme Court. Plaintiff excepted and appealed. 
I t  does not appear in the record that any formal judgment was entered 
upon the orerruling of the demurrer and no judgment for costs. Thc 
court merely stated that the demurrer was overruled. 

Xtnck (e. P a r k e r  for plaintif f .  
F r a n k  Armf ie ld ,  Cansler (e. Cunsler for defendant .  

WALKER, J., after stating the case: We are of the opinion that this 
appeal is both premature and fragmentary. There is no judgment in 
the record, and it appears that none was filed. There is only the simple 
statement that  the court overruled the demurrer. This is not a judg- 
ment, but merely a ruling of the court or an  expression of its opinion 
that  the demurrer was bad. There should have been a judgment upon 
this ruling, at  least for the costs, and i t  has been so held by this Court in 
a similar case. Rosenthal  c. Roberson,  114 N. C., 594, 596. I n  that 
case plaintiff, in deference to an adverse ruling, "took a nonsuit and 
appealed." This Court said that "Upon the submission by plaintiff to a 
nonsuit, judgment should have been entered against him for costs." This 
was not done. S o  iudgment haring been entered below, the appeal must 
be dismissed. T a y l o r  u. Bost ic ,  93 N.  C., 415, and other cases cited; 
Clark 's  Code (2d Ed.) ,  559, I t  is true, if it appeared that  the omission 
of the judgment is a mere inadrertmce and the appellant has merits, the 
court would remand the case to supply the judgment instead of dismiss- 
ing the appeal. Bourn c. Shoo t ing  Club ,  94 N. C., 217." I n  X i l l i n g  
Co. v. Finlay, 110 N. C., 411, "it appeared that defendants submitted to 
a nonsuit upon their counterclaim, excepted and appealed," and the 
Court held that  "an appeal did not lie, because it only lies from a iudg- 
ment, and no judgment of any kind appears in the record." I n  Mill ing 
Go. v. Finlay, supra,  the Court further said: "The record states that, 
upon the intimation of the court, the defendants submitted to a nonsuit 
upon their counterclaim and appealed. The appeal mas premature, and 
would not lie till after a final judgment upon the plaintiff's cause of 
action," upon the ground also that the appeal was fragmentary. 

Bu t  a case directly in point, upon the proposition that the appeal is 
fragmentary, is S h e l b y  v. R. R., 147 N. C., 537. That was an action to 
recover damages for personal injuries alleged to have been caused 
by the defendant's negligence in running its cars. The defendant (557) 
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denied the alleged negligence and pleaded a release given fur the 
same injuries. The pleadings were substantially like those in the case at 
bar. The plaintiff in that case demurred to the plea setting up the re- 
lease. The court overruled the demurrer, and plaintiff appealed. That 
is our case exactly. I t  was there held, and we quote at some length, as 
the decision completely covers this case: "The defendant pleaded in its 
answer two separate and distinct defenses. The plaintiff demurred to 
one of them, as he had a right to do. Revisal, see. 435. The demurrer 
was overruled. and the plaintiff appealed. This is ohoxious to the rule 
forbidding fragmentary appeals. An appeal from a ruling upon one of 
several issues will be dismissed. Hines v. Hines, 84 N. C., 122 ; Arring- 
ton v. Arrington, 9 1  N .  C., 301. The plaintiff should have noted his 
exception, and the judge should have proceeded with the trial upon both 
issues. I f  both issues, or only the issue as to this defense, were found 
with the plaintiff, he would not need to review the order overruling the 
demurrer as to this; but should he desire to do so, the overruling the 
demurrer as to this issue can be as well reviewed on appeal from the 
final judgment. I t  is true that the plaintiff will have to t ry  this issue, 
but, aside from the presumption that the judge ruled rightly, it is better 
practice that the issue raised by the second defense should be tried, eren 
unnecessarily, than that an action should thus be cut in two and hung up 
in the courts till it is determined, after much delay, on appeal, whether 
two issues or one should be tried. I t  is better to try both, and, after 
final verdict and judgment, pass upon the validity of the defense de- 
murred to, if the result is such as to make the plaintiff still desirous to 
reriew it, which he will not be if he gain the case, nor if he lose on the 
other issue x~ithout ground of exception thereto. I f  this demurrer to one 
defense had been sustained, a different situation would be presented, and 
an appeal would lie at once, for to try the case on one defense might 
cause a verdict and judgment against the defendant, which might be de- 
feated if the other defense were passed on. That would 'affect a sub- 
stantial right,' and hence an appeal lies. Revisal, see. 587. Whereas 
no harm would result from trying both defences on issues as to each, 
since the exception to submitting this issue can be reviewed in passing 
upon the appeal from the final judgment. Judgment on appeal could 
then be entered without requiring a new trial. I t  is true that when a 
demurrer to the whole cause of action or the whole defense is either over- 
ruled or sustained, an appeal lies. Cornrs. ly. Xaqnin,  78 N .  C., 181; 
Rantsay v. R .  R., 91 N.  C., 418; Prisby v. Marshall, 119 N. C., 570; 
C l a ~ k .  v. Peebles, 122 N.  C., 163. Such appeal is not fragmentary, but 

affects the entire action. Indeed, in Comrs. v. Magnin, supra, the 
(558) court questioned whether an appeal lay eren in such case. The 

refusal of motions to dismiss for want of jurisdiction or that the 
GO8 
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complaint does not state a cause of action, even though they go to the 
whole action, are not such demurrers as permit an appeal. Burrell v. 
Hughes, 116 N. C., 430; Joyner v. Roberts, 112 N.  C., 111 ; Sprape v. 
Bond, 111 N. C., 425. To allow appeals in such cases would admit of 
infinite abuse and vexation and delay to plaintiffs." The Court further 
says, in drawing its conclusion from the above reasoning and former 
decisions of this Court: "Hence fragmentary appeals like this, and pre- 
mature appeals and appeals from interloctutory judgments, usually are 
not tolerated. I t  can prejudice neither party to have the issue as to the 
second defense found by the jury (plaintiff's exception being noted) at  
the same time the issue as to the other defense is found. With all the 
parties before the court, and the facts fully brought out, a correct con- 
clusion is more likely to be reached by both judge and jury." 

There is nothing left for us to do but to abide by what is said and 
decided in Shelby v. R. R. and other cases we have cited. But that de- 
cision is strongly supported by a former one in Knott v. Burwelll, 96 
X. C., 272. That was an action for libel. Defendant denied the libel 
and pleaded a '  cause of adion against the plaintiff for slander as a 
counterclaim. Plaintiff demurred to the counterclaim. With reference 
to this state of facts, the adverse action of the court upon the demurrer 
and the appeal of plaintiff therefrom, the Court said: "This being sus- 
tained by the court, and the counterclaim disallowed, the defendant 
appealed, and at the same time moved the court to suspend further 
proceedings in the action until the appeal could be heard and decided. 
This was also refused and the trial ordered to go on. To these rulings 
the defendant's first exception is taken, and it is, in our opinion, without 
support in law. The proposed appeal was premature, and the exception 
being noted upon the record, the ruling would come up for review after 
the final hearing upon an appeal then taken, and this opportunity is now 
afforded the defendant." To the same effect is Bazemore v. Bridgers, 
105 N. C., 191. So it will be seen that the practice and procedure in 
such cases has been thoroughly settled by decisions above considered. 
Justice Reade, in Comrs. v. Magnin, supra, strongly intimated that the 
result as declared in the above cases was in accordance with the true con- 
struction and meaning of The Code, and if there were any cases to the 
contrary it might be well for this Court to settle the matter finally b;y 
the adoption of a rule forbidding such premature and fragmentary ap- 
peals and requiring an exception to be noted to the adverse ruling so 
that the trial of the case can proceed. The point may be reserved for 
consideration upon appeal at the final hearing. We think that it will, 
perhaps, be found that the cases in which appeals have been 
entertained in this Court from the overruling of demurrers are (559) 
those where a decision of the question would finally dispose of 
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the case, and not merely be one step forward, and perhaps a useless one. 
For illustration, in this case, if we should entertain the appeal and sus- 
tain the ruling of the court, or even reverse it, the jury may find even- 
tually that there was no negligence, or that plaintiff's contributory negli- 
gence was the proximate cause of the injury, or that the release was 
procured by fraud, or is otherwise invalid, in either of which events our 
labor here would be utterly lost, and all we did but vain, idle, and fruit- 
less. I t  is better to follow what the uresent Chief Justice (who wrote 
the opinions for the Court in all the cases, but one, which we have cited) 
so well said in the case from which we have quoted, and not decide twice 
when once will suffice and avoid the expenditure of much time and labor. 

The practice we here adopt as the preferable one, besides having been 
settled by our decisions, is not, in principle, unlike that in cases of non- 
suit, where the courts have held that, upon an adverse intimation of the 
court, the plaintiff may submit to a nonsuit, if he so desires, but he 
cannot appeal from the judgment of nonsuit, entered upon his sub- 
mission, and have it reviewed in this Court, if there is any ground left 
upon which he may recover, for the ruling must go to the <vhole case and 
prevent a recovery before an appeal will lie. We have so held during 
this term in Chandler c. Xil ls ,  172 N. C.. 366, where it was said: "The , 2 

nonsuit and appeal were prematurely taken. The law with respect to 
this matter has been thoroughly well settled by this Court. Before a 
plaintiff can resort to a nonsuit, and have any proposed ruling of the 
trial court reviewed here by appeal, the intimation of opinion by the 
judge must be of such a nature as to defeat a recovery. I f  there is any 
ground left upon which the plaintiff may succeed before the jury, after 
the elimination of all others by an adverse intimation, the remedy is not 
by nonsuit and appeal, but the case should be tried out upon the remain- 
ing ground, for the plaintiff may recover full damages, in which case 
no appeal by him would be necessary. I n  other words, the threatened 
ruling must exhaust every ground upon which a verdict could be had, 
and, therefore, be fatal to plaintiff's recovery," citing Hayes v. R. R., 
140 N. C., 131; Hoss v. P n l m ~ r ,  150 N.  C., 1 2 ;  Xerrick 7%. Bedford, 141 
N.  C., 504; and Midgeff  .I;. N f g .  Co., 140 N .  C., 361, where the Court 
held: ('An intimation of an opinion by the judge adaerse to the plaintiff, 
upon some proposition of law which does not take the case from the jury 
and which leaves open essential matters of fact still to be determined by 
them, will not justify the plaintiff in suffering a nonsuit and appealing. 

Such nonsuits are premature, and the appeals will be dismissed. 
(560) . . . I f  the plaintiff is permitted to take a nonsuit and appeal 

whenever an adverse ruling is made during the trial, not neces- 
sarily fatal to the case, it is possible the same case may be brought to 
this Court for review repeatedly, and numerous and unnecessary trials 
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had in the court below. I t  is best that the case be 'tried out,' and then, 
if an appeal is taken, all the alleged errors excepted to during the trial 
may be reviewed here," citing Hayes v. R. R., supra; Ti'ddy v. Hawis ,  
101 N.  C., 591; Gregory v. Forbes, 94 N. C., 221, and Crawley v. Wood- 
fin, 78 N. C., 4. We further said in  CIzandler v. Mills, supra: "The 
rule of practice itself has prevailed in our courts for many years, but i t  
has been strictly confined in its application to cases where the intimatiou 
of opinion reaches to the whole case and leaves nothing for the plaintiff 
to stand upon, so that the review of the ruling in this Court will extend 
to all essential matters upon -which a recovery could be based ; otherwise 
the appeal mould be fragmentary, and we would be giving our opinion 
upon a single question of law not finally determinative of the case, and 
trials would thus be uselessly multiplied and protracted." 

I n  Edzcards v. Chemical Co., 170 N. C., 551, the demurrer of plaintiff 
was overruled, but i t  extended to the entire case, and the ruling of the 
court being sustained by us, we dismissed the action, as the plaintiff could 
not improve his case by amendment so as to recover. The demurrer in 
that case was not taken to one of two defenses, the other being sufficient, 
if true, to defeat the plaintiff, as was done here, but to one defense which, 
if good, mas fatal to plaintiff's recovery, as we finally held by dismissing 
the action. 

The decisions in Royster v. Wright,  118 N. C., 155, and Eethell v. 
McKinney,  164 N.  C., 74, are entirely consistent with our ruling. I n  
those cases a release was set up as the only plea in bar, and the Court 
held that it should be passed upon before a reference was ordered, and 
for this reason alone the appeal was entertained. There was no other 
defense in bar of recovery to be determined, as there is here. I n  
Ramsay v. B. R., 91 N. C., 419; Prisby c. Marshall, 119 N.  C., 570; and 
Fender v. Jinllett, 122 N .  C., 163, the demurrer extended to the entire 
complaint, and they are therefore wholly different from this case. We 
have already commented on Comrs. v. Magnin, 78 N.  C., 181, and espe- 
cially directed attention to the opinion of Jusfice Reade as to what 
should be the correct procedure, which agrees with our view. 

I t  is needless to consider the other questions as to the effect of the 
Federal law upon a release and so forth. 

Our conclusion is that the appeal was not only fragmentary, but 
premature, and cannot be entertained. 

Appeal dismissed. 

CLARK, C. J., dissenting: No appeal can be taken when a (561) 
party simply announces that he mill enter a nonsuit, for he can- 
not appeal from his own motion. I t  requires some judgment of the court 
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for costs or otherwise from which the appeal lies, the intimation of the 
court against the plaintiff being the ground of exception. 

&4s a general rule, an appeal lies only from a final judgment, but 
Revisal, 587, was enacted solely to make exceptions to this rule by speci- 
fying the instances in  which an appeal lies from other than a final judg- 
ment, as follows : "An appeal may be taken from every judicial order or 
determination of a judge of a Superior Court upon, or involving, a 
matter of law or legal inference, whether made in or out of term, which 
affects a substantial right claimed in any action or proceeding; or which 
in  effect determines the actions, and prevents a judgment from which an 
appeal might be taken; or discontinues the action, or grants or refuses 
a new trial." Under this section a large number of cases have specified 
numerous instances in which an appeal lies from other than a final judg- 
ment. See citations in Pell's Revisal to this section, 587. Among other 
instances is given: ('An appeal lies from an order overruling or sustain- 
ing a demurrer." Pender v. Mallett, 122 N. C., 163; Prisby v. Marshall, 
119 S. C., 570; Ramsay v. R. R., 91 N. C., 419; Comrs. v. Magnin, 78 
X. C., 181; and there have been many others. A judgment sustaining a 
plea in bar (as a release) by overruling the plaintiff's demurrer thereto 
is appealable. Royster v. Wright, 118 N. C., 155; Bethel1 v. iicKinney, 
164 N. C., 74. 

I t  is not necessary, nor indeed is i t  legal, to enter other judgment than 
"demurrer overruled," or "demurrer sustained," for Revisal, 506, pro- 
1-ides: "-After the decision of a demurrer, the judge shall, if it appear 
t'iat a demurrer was interposed in good faith, allow the party to plead 
crer, upon such terms as may be just." The only exception which per- 
~r?its of ? final judgment in such case is when the demurrer is adjudged 
to  ha^-e been frivolous. I f  after overruling or sustaining a demurrer, the 
rclirt could enter a final judgment, then, on appeal, if the appeal is sus- 
tained as to the demurrer, it would affirm the final judgment, whereas 
Rerisal, 506, provides that the court can merely act on the demurrer, and 
then, when such order is affirmed, the other party has a right to proceed 
under Rerisal. 506. 

I t  can make no difference whether the demurrer is filed by the de- 
fendant to the complaint, or by the plaintiff to the defense, for Rm-isal, 
485, provides: "The plaintiff may demur to one or more of such defense. 
or counterclaims and reply to the residue of the counterclaim" The 
plaintiff's rights, therefore, are marked cut by Rericnl, 48.5. n hi 11 2- c 

him the right to demur to the defense in this cace; by Re~isal.  
(562) 5 C G ,  vhich gave him the right to reply when his demurrer m s  

overruled without being bound by a final judgment, and Revisal, 
587, which gare him a right to an immediate appeal on the overruling 
or sustaining a demurrer. 
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I n  Edwards v. Chemical Co., 170 N. C., 551, the facts and the cause 
of action were identical with this. I n  that case, as in this, the cause of 
action was for wrongful death. The defendant in  that case, as in this, 
filed an answer alleging as plea in  bar that there had been a release of 
the cause of action for the injuries sustained, such compromise having 
been made prior to the death of the party injured. The plaintiff in that 
case demurred to the answer, as in this, which was overruled, as in this 
case; but this Court, unlike the present case, passed upon the judgment 
overruling the demurrer and affirmed it. 

This case, however, comes under the Federal "Employer's Liability 
Act," as to which it has been held, in R. R. v. Craft, 237 U. S., 648, that 
the cause of action for wrongful injuries, and cause of action for wrong- 
ful death occurring subsequent to a settlement by the intestate during 
his life, are two separate causes of action, but that both can be main- 
tained in  one action, and hence a settlement by the intestate during his 
lifetime does not bar the cause of action for the wrongful death accruing 
subsequent to said settlement. This view was taken by the diseenting 
opinion in Edwards v. Chemical Po., supra, but as is just said, this being 
an action under the Federal statute, the decision by the United States 
Supreme Court must govern, and the action of the judge in  overruling 
the demurrer should be reversed by this Court. 

The order overruling the demurrer should be reversed, too, on the 
further ground that the release pleaded in the answer, which is set 
out, was signed by the guardian of the infant without any authority of 
court being shown, and the release, therefore, as pleaded was invalid. 

An action for wrongful death did not exist at  common law, and is 
created only by statute, and in this State an action can be brought only 
by the administrator. Killian v. R. R., 128 N.  C., 261, and cases since 
citing it. I n  such actions i t  matters not whether the party was a minor 
or not, for all damages for the value of the life are recoverable in one 
action. Russell v. Steamboat Co., 126 N.  C., 961, and cases citing i t  
since. I n  the Russell case the decedent was an infant only 5 months old. 

When, however, the party iniured is not killed outright, but dies sub- 
sequently from the injuries, the cause of action for the injuries abates 
upon the subsequent death. The question here presented is, if the party 
injured during his lifetime settled for his injuries, whether an action can 
be brought for his subsequent death. That question is presented 
by the demurrer in this case. I n  Edwards v. Chemical Co., 170 (563) 
N. C., 551, the majority of this Court held that such settlement 
was a bar to a subsequent motion for wrongful death. I n  R. R. v. Craft ,  
237 U.  S., 648, the United States Supreme Court, in an action under the 
Federal statute, held that such settlement would not be a bar, and that 
governs in this case, and the judge below erroneously overruled the de- 
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murrer. Besides, in this case, as already pointed out, the release pleaded 
as a defense was invalid because made by a guardian, who has no au- 
thority to compromise and settle such claim, except by order of court. 

The  appeal lay, and the order overruling the demurrer should be re- 
versed on both grounds, that  the release on its face was invalid, and, if 
valid, i t  would not bar the whole action, but only the claim for the 
injuries for which the deceased could have recovered if he had brought 
an  action. 

Ci f ed :  Bradshazv 11. Bank,  172 N.C. 633 (c)  ; Headman v .  Comrs., 
177 K.C. 266, 267 (c)  ; Cement Co. v. Phillips, 182 N.C. 440 (c)  ; Smi th  
v. Mntthews, 203 N.C. 218 (c)  ; Johnson v .  Ins.  Co., 215 N.C. 122 (c)  ; 
Cody v. Hovey,  216 N.C. 393 ( d )  ; Be lYs  Departmer~t  Store v. Guilford 
County,  222 K.C. 450 ( j ) .  

(Filed 22 November, 1916.) 

1. Wills-Caveat-Admissions-Burden of Proof. 

Upon trial of cle~isauzt vel non the burden of showing the affirmative of 
the issue is upon careator. 

2. Instructions-Wills-Cav~ats-Evidence-Trials-Questions for Jury. 
The evidence in these proceedings of decisavit vel non being conflicting 

upon the issue, the propounder's requested instruction to find in favor of 
the validity of the will mas properly refused. 

APPEAL by propounder from Cfarfer, J., a t  Xarch  Term, 1916, of 
MECKLEXBURCT, in proceedings to caveat a will. 

T .  W .  dlezander,  F. I .  Osborne, and Pharr & Bell for propounder. 
J .  D. N u r p h y ,  F. iW. Redd,  Xtezvart & XcRae ,  and Cansler & Cansler 

for caveators. 

CLARK, C. J. This was an issue of devisazd vel non, the caveators 
alleging that the execution of the will had been procured by undue and 
improper influence, and that  the testator did not have testamentary 
capacity. T o  the issue, "Is the paper-writing offered, and every par t  
thereof, the last will and testament of McD. drledge?" the jury re- 
sponded "No." 
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When the case was called for trial, counsel for caveators admitted the 
formal execution of the will, whereupon the court gare them the 
affirmative in the trial of the case. In r e  Petemen, 136 N. C., 13, (564) 
When they introduced their evidence and rested, the court ruled 
that there was not sufficient to submit the case to the jury on the second 
issue, and that he would submit it only on the first ground of "undue 
and improper influence." 

At the conclusion of all the evidence, the propounder asked the court 
to instruct the jury that upon all the evidence, if the jury should believe 
the same, there was not sufficient evidence of undue influence, and to an- 
swer the issue in favor of the propounder. The court refused, and this 
presents the chief exception. 

The case is an important one for more reasons than one, and the evi- 
dence on both sides was very prolix, a very large number of witnesses 
being examined. There are forty-four assignments of error, and the 
case was very fully and elaborately argued by able counsel on both sides. 
But as m-e see it, the real issue and the determinative factor was one of 
fact, and the jury have found that in favor of the careators. I f  there 
was any error in the conduct of the trial by the learned judge, me do not 
think that i t  was prejudicial. 

No new question of law is presented, and to go over the exceptions one 
by one mould serve no good purpose and could be of benefit to neither 
party. The questions of law presented have each and all been often be- 
fore the Court, and our rulings have been carefully and substantially fol- 
lowed by the learned judge, who held the scales even and exact in the 
trial. 
No view that could be presented by either side has failed to appear either 
in the briefs or in the argument of counsel, and the cause has had the 
careful attention at the hands of the Court which its importance and 
the zeal and ability with which it has been argued by counsel entitle it to 
receive, and our matured judgment is that in the trial there was 

No error. 

T H E  STEPHENS COMPAKY r. CITY O F  CHARLOTTE.  

(Filed 22 November, 1916.) 

Constitutional Law-Municipal Corporations-Public Schools-Seces- 
saries-School Buildings-Approval by Ballot-Bond Issues. 
d public schoolhonse is not a necessary municipal expense within the 

meaning of Article VI I ,  see. 7, of the Constitution, and where the munici- 
pal anthorities ha\-e agreed to  purchase property for this purpose, and 
the vendor seeks specific performance to recover the deferred payment of 
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the purchase price, a defense that it would require the issuance of bonds, 
which the electors had refused to approve by their ballots, is a complete 
one, and the decisions heretofore rendered, that a tau for public school 
buildings is not for necessary municipal expenses, are not affected by the 
subsequent enactment of compulsory school laws. 

2. Same-Compulsory Education-Four-months Term. 
In the absence of the approval by ballot of the voters, the requirements 

of our compulsory school law and the constitutional provision requiring 
a four-months term of public schools must be complied with by the use 
of such buildings as the funds available will command, either by pur- 
chasing and building or renting for the purpose out of the current funds. 

( 5 6 5 )  APPEAL by plaintiff from Justice, J., a t  September Term, 1916, 
of MECKLENBURG. 

Tillett & Guthrie, Cameron Mowison, J .  H .  iVcLain, and H. C. 
Dockery for pluinfif. 

Marvin Ritch and Cnnsler (e. Cansler for defendant. 

CLARK, C. J. This action was brought to recover $52,500 alleged to 
be due for the balance of purchase money of the Presbyterian College 
property in  Charlotte and for specific performance of a contract entered 
into between the plaintiff and the defendant for the sale of said prop- 
erty a t  the price of $95,000, of which $42,000 was to be secured by the 
defendant by a mortgage on the property. 

The defendant i n  i ts  answer insisted that  said alleged contract and 
the promissory note of the city for the balance on the purchase money 
of the said college property were void because not authorized by a ma- 
jority of the qualified voters of the city, under Article VII, section 7, 
of State Constitution, and that  the contract was entered into with full 
knowledge of this fact and in the expectation that the contract was not 
to be executed unless a bond issue was authorized by the Legislature and 
ratified by a majority of the qualified voters of the city, and that the 
failure of the voters to rat ify the act authorizing the bond issue made 
it impossible for the city to execute the contract. 

When the case came on for trial the plaintiff proposed that  if the de- 
fendant would admit title to the land to be in the plaintiff, that the 
plaintiff would demur to the answer and demand judgment upon the 
pleadings, which was done, and this presents the point i n  the case as to 
whether such contract was within the powers of the city in the absence of 
a majority vote. As to the other point in regard to the alleged unfitness 
of the location, and the condition of the property, these were matters 
resting in the judgment of the town authorities, with which the courts 
have nothing to  do unless there was misconduct on the par t  of the offi- 
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cials or corruption, which is not alleged. A public school building is not 
a necessary municipal expense, within the meaning of Article VII ,  sec- 
tion 7, of the Constitution, and this contract not having been 
authorized by a majority rote at the polls, is invalid. This has (566) 
been repeatedly held, Lane v. Stanly, 65 N. C., 153 (in 1871)) and 
later in Goldsboro v. Broadhurst, 109 N. C., 228, where this Court denied 
the right of the plaintiff to recover on certain bonds executed as a part of 
the purchase price of certain school grounds and buildings on the auth- 
ority of a legislative enactment. I n  the last case it is said: "The very 
purpose of the constitutional inhibition is to prevent the creation of 
debts for such exceptional purposes, without the sanction of the majority 
of the qualified voters of the township, city or town. Important as are 
public schools and graded schools as well, it is not the purpose of town- 
ships, as such, to establish and support them. Under the Constitution, 
and appropriate legislation in pursuance thereof, schools are otherwise 
provided for." 

I n  Rodman v. Washingfon, 122 N.  C., 39, the Court restrained a tax 
levy for graded school purposes levied under the authority of an act of 
the Legislature, saying: "While we are in favor of public education, 
we cannot hold that a tax over and above that provided for and required 
to be levied and collected by the Constitution is a necessary corporation 
expense in the administration of the defendant corporation." 

I n  Hollowell v. Bnrden, 148 N. C., 255, the Court sustained an in- 
junction against the issuance of bonds under a special act of the Legis- 
lature for the purpose of buying a site and building for the graded 
school therein, and said: "It is also contended that the bonds are to be 
used in building a school building, a necessary municipal expense. 

"It has never been held anywhere, so far as we know, that the expense 
of the public school system of this or any other State is a necessary 
municipal expense. 

"Our common school system is created in the Constitution and subject 
to its provisions; the care and control of which are left to the wisdom 
of the General Assembly. That body has empowered numerous munici- 
palities to issue bonds and to tax themselves by special taxation so as to 
enlarge the common school facilities provided for them by the general 
law of the State. But all such measures are required to be submitted to 
the qualified voters for approval . . . There is nothing in the recent 
decision of the Court in Collie 2;. Comrs., 145 N. C., 170, which sus- 
tains the idea that our public school system is a necessary municipal 
expense. On the contrary, the opinion regards the public school system 
as a State institution, founded in the Constitution, and governed and 
controlled by the General Assembly. . . . 

Gli 
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'(The question presented here was decided adversely to the contentions 
of the defendant in Smith v. Trustees, 141 S. C., 151, where it is held 
that the establishment of a school district, with power to issue bonds for 
school purposes, must be sanctioned by a vote of the qualified voters of 

the prescribed territory." 
( 5 6 7 )  I t  did not affect the decision in Hol7ozuell v. Borden in any 

way, because it appeared that the children in the county outside 
of the prescribed territory were permitted to attend the Goldsboro 
Graded School. That mas merely an incidental matter in no wise af- 
fecting the principle upon which the case was decided. Besides, there is 
the same provision in the Charlotte School act permitting children in 
the county outside of the city to attend the city schools. 

I n  Ellis v. Trustees, 156 P\T. C., 12, which mas an action to restrain the 
issuance of bonds for the Oxford Graded School under a special act of 
the General Assembly, the Court held: "The erection of this school build- 
ing, therefore, not being a necessary expense within the meaning of the 
constitutional provision, it follom from these and other decisions of simi- 
lar import that the proposed indebtedness could not be lawfully incurred 
'unless approved by a majority of the qualified voters of the school 
district.' " 

I t  is contended, however, that under the compulsory school law of 1913 
a different rule should obtain. I t  is claimed that a public school building 
in  view of said act has now become a necessary expense, because more 
buildings are required. This, however, does not change the constitu- 
tional provision on whic'h the above cited cases were decided. There is no 
reason that extra buildings may not be obtained by renting the same 
without the expenditure of large sums for buildings and grounds, when a 
majority of the voters of the city will not approve such expenditure. 

I n  Sprague z). Comrs., 165 S. C., 603, decided since the compulsory 
school act of 1913, the Court held that a bond issue of $50,000 to con- 
struct public graded school buildings for Raleigh Township could not 
be authorized except by the assent of the majority of the qualified voters, 
saying: "On the question thus presented (Art. VI I ,  see. 7 )  it has re- 
peatedly held that the erection of a new school building may not be prop- 
erly considered a necessary municipal expense. Qastonia T. Bank. 165 
N. C., 507; Ellis v. Trustees, 156 3. C., 10;  Hollowall v. Borclen, 148 
IS. C., 255; Rodman v. Washington, 122 N. C., 39; Goldsboro Gmded 
Schools v. Broadhurst, 109 N.  C., 228. 

"Out of the current revenues lawfully a~ai lable  for the purpose, the 
authorities may build, as their judgment dictates; but when it is pro- 
posed to incur a large indebtedness of this kind, and secure same by 
issuing bonds of the municipality, the Constitution provides, as stated, 

618 
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that i t  can be done only when a majority of the qualified voters within 
the district shall give the measure their approval. 

"This being the established construction of the Constitution, required 
by the ordinary significance of the language used, and for other consid- 
erations appearing in the authorities cited, it may not be ignored 
or departed from because, in an exceptional instance, it may work (568) 
a hardship to the interests more especially invol~ed or because the 
Legislature may have given formal indication that the measure is de- 
sirable. 

"Being a part of our organic law, established as a wholesome restraint 
on the incurring of burdensome indebtedness, i t  binds both the Legis- 
lature as well as municipal authorities, and must be enforced as con- 
trolling in all cases coming within its terms and meaning." 

I n  Gnstonia v. Bank, 165 N. C., 507 (decided in 1914)) the Court 
held, in construing a special act passed in 1913: "It is well settled by 
the decisions of this Court that schools a'nd school buildings are not 
necessary expenses of a municipal corporation. Our school system is 
founded in  the Constitution, and is largely governed and regulated by 
laws applicable to the entire State. This subject is fully discussed in 
Hollozuell u. Borden, 148 N. C., 256, and cases there cited. 

"It is plain, therefore, that so much of the act as authorized the issue 
of bonds for 'erecting new graded school buildings' is invalid." 

The last two cases have been decided since the adoption of the corn- 
pulsory school law. 

Whether the maxim is true or not that "Every people has as good a 
government as they are fit for," it is certainly true that under our Con- 
stitution school buildings and grounds cannot be bought by the issuance 
of bonds and on a credit unless authorized by a majority vote of the 
people of the city, town, or township interested in that matter. They 
must be consulted, for their judgment and not that of the officials must 
control. The constitutional prorision requiring at least four months 
school, and the statute of 1913 requiring compulsory attendance, must 
be complied with by the use of such buildings as the funds furnished 
will command, either by purchasing and building or renting for the 
purpose out of the current funds, until the judgment of the majority at 
the ballot box shall authorize the issuance of bonds for the purpose of 
larger and more conlmodious quarters. This may involve the task of 
enlightening the adults of the community, which is sometimes more diffi- 
cult than the education of the children. But as has been so often held, 
since these buildings, sites, and lots are not necessary expenses, and the 
issuance of bonds for that purpose may be excessive, however necessary 
the officials may think such expenditure, and however correct even their 
judgment may be, the bonds cannot be issued unless a majority at the 
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ballot box, having to pay the principal and interest of these bonds, have 
first approved such expenditure. 

We were earnestly urged by the able counsel who represented the 
plaintiffs to change the well settled rulings of the Court above quoted. 
B u t  aside from the respect which should be paid the doctrine of stare 

decisis, we are of the opinion that  those decisions were carefully 
(569) made and are based upon the provision in the Constitution which 

requires submission to the majority of the qualified roters of any 
proposition to incur indebtedness for other than a necessary public ex- 
pense, which this is not. 

The judgment of the court below dismissing the action is  
Affirmed. 

Cited:  W i l l i a m s  v. Comrs., 176 1 . C .  557 ( c ) ;  P e r r y  v. Comrs., 183 
N.C. 392 ( l c )  ; Armstrong v. Comrs., 185 N.C. 409 (c) ; Henderson v. 
W i l m i n g t o n ,  191 N.C. 278 (c)  ; F r a z i ~ r  V .  Comrs., 194 N.C. 61 (c) ; 
School Commit tee  v. Taxpayers ,  202 K.C. 299 (1). 

ECLA 31. CHANDLER v. J. W. JONES ET AL. 

(Filed 22 November, 1916.) 

1. Contracts Voidable--Infants. 
A contract made with an infant is voidable, and he may ratify or dis- 

affirm it a t  his election, upon his attaining his majority. 

2. Same-Benefits Retained-Credits-Purchase Price. 
When an infant has received money under a contract he has made, and 

it is consumed or wasted during his minority, he may recover the same; 
but if it has been used for his benefit and invested in property which he 
has in hand, he cannot retain the property without allowing a just credit 
for the money received by him. 

3. Same-Majority-Acquiescence-Ratification. 
Where money has been paid to an infant under a contract made with 

him during his minority which he has invested in lands, his continuing 
to hold and enjoy the property after reaching his majority is evidence 
of his ratification of the contract, which has been held to be presumed 
after three years. 

4. Same-Feme CovertDisabil i ty Removed-Statutes. 
A minor contracted for the sale of her lands and becomes a feme covert 

before reaching her majority, with agreement that upon payment of a 
certain sum the lands would go to the purchaser's wife for life, and a t  
her death to him. The purchaser paid the feme grantor and her husband 
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the purchase price, with which they paid off a mortgage on her lands. 
Held,  whether the mortgaged lands were those of the wife or not, she was 
,advantaged or benefited by the payment, a t  least to the extent of her 
dower right, and she is held to have ratified her contract by her acquies- 
cence twenty-three years after receiving the payment, nineteen years after 
attaining her majority, and more than three years after the statute had 
removed her disability as a married woman. 

5. Same-Acts of Disaffirmance-Actions-Estates Outstanding. 
An infant contracted with a husband to convey her lands for a certain 

consideration, a life estate to the wife with remainder to her husband, the 
purchaser, and received the agreed price therefor. Held, after coming 
of age the party could have evinced her disaffirmance of her contract by 
the return of the purchase money or some other unequivocal act, though 
she may not be permitted to sue for the land during the continuance of 
the outstanding life estate; and the failure of the infant to take such 
action after coming of age may be evidence of the confirmation of the 
contract. 

APPEAL from Ferguson, J., at  August Term, 1916, of GUILFORD, (570) 
in  an  action to recover the sum of $600 alleged to be due by 
contract. 

The defendant admitted the execution of the contract and alleged 
that  he had paid the sum of $500 thereon. 

On 30 April, 1890, the defendant and his wife entered into a contract 
under the terms of which the defendant wa's to become the owner of a 
certain tract of land if he  survived his wife, upon the payment of $600 
to the plaintiff, who was then Miss Eula  Vanstory, and i t  is upon this 
contract tha t  the plaintiff is suing to recooer the $600. 

The defendant was examined as a witness in  his own behalf and testi- 
fied a's to the payment of $500 as follows: 

Q. State whether or  not you ever made any payments to the plaintiff 
on this contract, and, if so, how much? 

To this the plaintiff objected. 
B y  permission of the court, the witness was examined by plaintiff's 

counsel, and the witness testified that the plaintiff was Eula  Vanstory 
before she was married;  that  the alleged payment was made seven 
months after her marriage, and while she was yet only 16  or 17 years 
of age. 

Upon objection and exception by plaintiff to each and all of the fol- 
lowing questions and answers, taken and noted in  apt  time, Mr.  Jerome, 
the defendant's counsel, was allowed to proceed as follows : 

Q. State whether or not Mrs. Chandler, the plaintiff in this case, was 
married a t  the time you made this payment 1 A. Yes; she was married 
seven months before that. She was married on the 2d day of February, 
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and it was in the fall  hen the payment was made, the November after 
her marriage. The mortgage will show the date of this payment. 

a. How came you to pay her the sum of $500 on 24 Sovember, 18933 
Q. On 24 November, 1593, state whether or not you paid Xrs.  Chand- 

ler any money. A. A check for $500. 
Q. What mas done with this check! A. Turned orer to the man of 

whom they bought the land, J. A. Lambeth, who is so ill he could not 
come to court, and the mortgage was canceled, and it is in his possession. 

Q. State whether or not that check mas collected. A. Yes, it was col- 
lected. 

Q. That was in 1893'2 A. Yes, sir. 
(571) Q. Hov7 old IT-as the plaintiff at that time? A. She had been 

married a few months. 
&. Was she married in  the early part of the year! A. Yes, the first 

of February. 
Q. And this payment was made in November afterwards? A. Yes, 

the money was paid. 
Q. Since you made the payment, in November, 1893, has the plaintiff 

ever claimed or demanded the payment of that $500 of you? 
Q. When did you first hear of her claiming you had not paid her the 

$5002 A. Soon after my wife died; it was not due until she died. I 
had the money on hand and let them have it as an accommodation, and 
I have been out of the use of the money very nearly twenty-three years." 

The wife of the defendant died in  November, 1915. 
At the conclusion of the evidence, the court, "being of the opinion that 

the alleged payment having been made to the plaintiff when she was a 
minor not exceeding 16 years of age in November, 1893 ; and Mrs. Jones, 
wife of the defendant, not having died until November, 1915, and it not 
appearing to the court or claimed by the defendant that the money 
alleged to have been paid to the plaintiff was invested in land, the title 
to which was made to the plaintiff, the court is of the opinion that the 
alleged payment to the infant plaintiff is not a payment under the con- 
tract, and excludes the evidence," to which the defendant excepted. 

His Honor then directed the jury to answer the issue in favor of the 
plaintiff, and the defendant excepted. 

Judgment was entered upon the verdict, from which the defendant 
appealed. 

King & Kimball for  ~laintifl .  
C o o k e  & Fen t re s s  and J e r o m e  & J e r o m e  fo r  d e f e n d a n f .  

ALLBN, J. I t  was held by his Honor, as matter of lam, that the pay- 
ment of $500 by the defendant to the plaintiff, ~vhile she was a minor, 
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did not operate to discharge pro tanto his debt to her, and, as the jury 
was not permitted to consider the evidence introduced by the defendant, 
we must, for the purposes of this appeal, accept it as true, and give the 
defendant the benefit of all reasonable inferences that may be deduced 
from it. 

When it is so considered it establishes that a contract was entered into 
on 30 April, 1890, by the defendant and his wife, by virtue of which the 
defendant mas to become the owner of a certain tract of land if he sur- 
vived his wife, upon the payment of $600 to the plaintiff, who mas then 
Eula Vanstory; that the said Eula Vanstory intermarried with 9. D. 
Chandler before she was 21 years of age; that she and her hus- 
band bought a tract of land of one Lambeth; that there was a (572) 
mortgage upon the land; that the plaintiff and her husband re- 
quested the defendant to advance the sum of $500 on the amount due by 
him to the plaintiff under the contract with his wife for the purpose of 
paying off and discharging the mortgage on the land bought by the plain- 
tiff and her husband; that the defendant adranced the said sum to the 
plaintiff and her husband, and that it was used in paying off and dis- 
charging the said mortgage; that the plaintiff became 21  years of age 
about nineteen years ago, and that she has done no act disaffirming said 
payment until the commencement of this action. 

Do these facts furnish evidence of a ratification by the plaintiff or 
can she now disaffirm the same and recover the full amount of $600? 

The contract of an infant is voidable and not roid, and it may be 
either ratified or disaffirmed, upon attaining majority, at the election of 
the infant. 

I f  money is paid to an infant upon a contract, and it is consumed or 
wasted, the infant may recorer the full amount due under the contract; 
but if the money is used for his benefit and he has in hand property in 
mhich it has been invested, he cannot retain the property without allow- 
ing a just credit for the money paid to him; and if after becoming of 
age he continues to hold the property and uses it or disposes of it, this 
is evidence of a ratification. C a f a y  v. ilIcXichae7, 64 K. C., 508; 
Xkinner c. Maxzuell, 66 N. C., 48; XncQreal v. Taylor, 167 U.  S., 688. 

I n  the last case cited, and in the note to this case as reported in 42 
Law Ed., p. 326, a great many authorities are cited in support of these 
principles. 

Let us then see if the plaintiff has received any benefit from the pay- 
ment of the $500 by the defendant which she still enjoys, and whether 
since she became of age she has done any act ratifying the payment 
made by the defendant. 

I f  there was a mortgage upon the land bought by the plaintiff and 
her husband, and if at their request the defendant advanced $500 to dis- 
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charge the mortgage lien and it was so used, then upon a disaffirmance of 
the payment by the plaintiff, the defendant had the right in equity to be 
subrogated to the right of the creditor who held the mortgage, and to en- 
force payment of the mortgage as against the plaintiff and her husband. 

This is directly decided in the case of MacG~eal c. Taylor, supra, and 
is in accord with the decisions in Cufchin v. Johnston, 120 N .  C., 55, 
and Brown v. Harding, 171 N. C., 691. 

I f  so, the plaintiff and her husband, if they still retain the title to the 
land bought from Lambeth, are holding the land freed of an encum- 

brance which has been paid off by the defendant with money 
( 5 7 3 )  which the plaintiff is now seeking to recover, and if the Lambeth 

land is not now owned by the plaintiff and her husband, it must 
have been conveyed by them after she reached her majority, clear of the 
mortgage lien; and in either event it would furnish evidence of a ratifi- 
cation. 

I t  does not clearly appear from the record whether the title to the 
Lambeth land was taken in the name of the plaintiff or her husband; 
but if the title was to the latter, which is the strongest view for the 
plaintiff, and it has not been disposed of, the plaintiff derives the benefit 
from the payment of the money of having her dower right cleared of 
the encumbrance and of having the defendant to forego his right to be 
subrogated to the right of the mortgage creditor, which, of course, he 
could not do if he is allowed the credit of $500. 

The MacGreal case is also authority for the position that if the plain- 
tiff joined in a conveyance of the Lambeth land free from encumbrances 
after becoming of age, with knowledge of all the facts, that this would 
be a ratification, and that if she and her husband now own the land, 
that they have in hand, in legal effect, the money of the defendant, 
since they do not recognize the right of the defendant to be subrogated 
to the rights of the mortgage creditor. 

I n  that case Mrs. MacGreal, while an infant, executed a deed of trust 
to secure $8,000 borrowed from Mrs. Utermehle, which was used in pay- 
ing certain mortgage debts on the land conveyed in the deed of trust, 
and when she came of age she refused to abide by the deed of trust, on 
account of infancy. 

The Court in dealing with the question said: "These debts having 
been paid by Mrs. C'termehle, the appellees are entitled, in equity, to be 
subrogated to the rights of the persons who held them, and who were 
about to foreclose the liens therefor when the appliration was made to 
Mrs. Utermehle for the loan of $8,000 to be used in meeting those debts 
and in improving the lot in question. 1 Jones Mortg., 874, 877, and 
authorities cited. And within the meaning of the rule that, upon the 
infant's disaffirmance of his contract, the other party is entitled to 
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recover the consideration e aid bv him which remains in the infant's 
hands or under his control, it may well be held-and gross injustice will 
be done in this case if it be not so held-that the money borrowed from 
Mrs. Utermehle is, in every just sense, in the hands of Mrs. IllacGreal. 
To say that the consideration uaid to Nrs. XacGreal for the deed of 
trust of 1889 is not in her hands, when the money has been put into her 
property in  conformity with the disaffirmed contract, and notwithstand- 
ing such property is still held and enjoyed by her, is to sacrifice substance 
to form, and to make the privilege of infancy a sword to be used to the 
injury of others, although the law intends it simply as a shield to protect 
the infant from injustice and wrong." 

I n  addition to this, the plaintiff hizs waited nearly twenty-three (574) 
years after the payment was made, nineteen years after attaining 
her majority, and more than three years after her disabilities as a mar- 
ried woman were removed, without giving any indication that she dis- 
affirmed the payment or that she would seek to recover the full amount 
of $600 from the defendant, and it was decided in Weeks v. Wilkins, 134 
N. C., 524, that an infant will be held to have fully ratified his contract 
unless he disaffirms it within a reasonable time, which is three years 
after becoming of age. 

I t  is true, as contended by the plaintiff, that she did not have a right 
of action to recover the $600 until the death of the wife of the defend- 
ant, which was in October, 1915, and that the bringing of an action is 
a disaffirmance; but this contention was also met in Weeks v. Wilkins; 
and i t  was held that although the right of action did not exist, that the 
infant could in some other way give evidence that she did not intend to 
abide by the contract. 

I n  the Weeks case the plaintiff had executed a deed, while an infant, 
for land in which his mother owned a life estate. He  commenced an 
action to recover the land more than three years after becoming of age 
and within three years after the death of his mother. The Court quotes 
from Derlin on Deeds: "The most reasonable rule seems to be that the 
right of disaffirmance should be exercised within a reasonable time after 
the infant attains his majority, or else his neglect to avail himself of 
this privilege should be deemed an acquiescence and affirmation on his 
part of his conveyance. The law considers his contract a voidable one 
on account of its tender solicitude for his rights and the fear that he 
may be imposed upon in his bargain. But he is certainly afforded ample 

by allowing him a reasonable time after he reaches his ma- 
jority to determine whether he will abide by his conveya'nce executed 
while he was a minor, or will disaffirm it. And it is no more than just 
and reasonable that if he silently acquiesces in his deed and make no 
effort to express his dissatisfaction with his act, he should, after the 
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lapse of a reasonable time, dependent upon circumstances, be considered 
as  fully ratifying it," and adds: "We think this is a just and reasonable 
rule." The Court then says: "The statute gives him three years after  
arrival a t  majority within which to bring his action against a disseizor. 
I t  seems to us that  the same time, by analogy, should be fixed as the 
period within nhich he should determine whether he will disaffirm h i s  
deed. But  it is said that  Mrs. Hester Weeks owned the life estate, and 
that  pending such estate he had no right of action to sue for the posses- 
sion of the land. We do not think this material. H i s  right to disaffirm 
his deed was entirely independent of his right to the possession of the 
land. H e  could easily have disaffirmed by returning the purchase money 

o r  by some other unequivocal act." 
(575) This case was affirmed on both points in Baggeft v. Jackson, 

160 N. C., 32;  and if applicable to deeds, why should not the same 
rule prevail as to other contracts? 

We are therefore of opinion that  there is evidence of ratification which 
ought to be submitted to a jury. 

New trial. 

Cited: Hogan v. Tltter, 175 N.C. 335 (4c, 5c) ; Fosfer 1). Wdliams, 
182 N.C. 636 (4p) ; Morris  P lan  Co. v. Palmer, 185 N.C. 111 ( l c )  ; 
I f ight  v. Harris ,  188 N.C. 330 (lc,  2c) ; Faircloth v. Johnson, 189 N.C. 
431, 432 (Ic,  213) ; Cole 2;. Wagner, 197 S . C .  699 (11, 21) ; Wallace 2;. 

Benner, 200 N.C. 132 ( 3 p ) ;  Acceptance Corp. v. Edwards, 213 N.C. 
739 ( l p )  ; Barger v. Finance Corp., 221 N.C. 65 ( l c ) .  

F O P  S: SHEJIWELL, IKC. V. W. C .  HURLEP. 

(Filed 22 November, 1916.) 

Conversion-Mortgages, Chattel-Description-Registration-Title-Bur- 
den of Proof. 

In an action for the wrongful conversion of a bay mare claimed by the 
plaintiff under a senior and by the defendant under a junior mortgage, 
the plaintiff must recover upon the strength of his own title, with the 
burden on him to establish i t ;  and where the evidence is conflicting as to 
whether the mortgagor had more than one mare which ~ o u l d  fit the 
description in plaintiff's mortgage, and also whether this mortgage had 
been recorded in the county of the mortgagor's residence, a charge by the 
court which made the plaintiff's right to recover depend only on the suffi- 
ciency of the description is rerersible error to the defendant's prejudice. 
Revisal, see. 982. 
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APPEAL from Ferguson, J., at August Term, 1916, of Dav~~sorn,  in an 
action to recover damages for the wrongful con~ersion of one bay more. 

The plaintiffs claim to be the owners of the mare by rirtue of a chattel 
mortgage executed on 12 September, 1914, by L. A. Sheets, and regis- 
tered in Davidson County, in which the mare is described as "one bay 
saddle mare 6 Tears old." 

The defendant claims to be the owner of the mare by virtue of a chat- 
tel mortgage executed by the said Sheets on 29 September, 1914, in 
which the mare is described as "one bay saddle mare 6 years old, named 
Dell, bought of John Kearns." 

The plaintiffs offered evidence tending to prove that at the time of the 
execution of the mortgage to them Sheets was a resident of Davidson 
County, and that he owned only one bay mare, and that this was the one 
taken hy the defendant and conrerted to his own use. 

The defendant offered evidence tending to prove that at the time of 
the execution of the mortgage to the plaintiffs Sheets was a resident of 
Randolph County, and that he owned two bay mares, and that the mare 
of which he had possession was not the one described in the mortgage 
to the plaintiffs. 

His Honor, among other things, charged the jury that "If there (576) 
xvere two bay saddle mares 6 years old, because the description 
would fit either, and you could not tell which was the mortgaged prop- 
erty, you would answer the issue 'No'; but if there was only one saddle 
mare 6 years old, then the description was sufficient, and you wmid 
answer the issue 'Yes,' and fix the value to the mare." The defendant 
excepted. 

The jury returned the following verdict: 
1. Did the defendant wrongfully convert the property of the plaintiff? 

Answer : "Yes." 
2. I f  so, what damages is the plaintiff entitled to recorer? Answer: 

'($100.)~ 
Judgment was entered upon the verdict in favor of the plaintiffs, and 

the defendant appealed. 

Walser & Walser and Phillips & Bower for plaintiffs. 
C. A. Armstrong, ~VcCrary  & JfcCrary, and J .  A. ~Tpenca for defend- 

ant. 

ALLEK, J. There is error in the instruction giaen to the jury, be- 
cause it excludes from consideration the eridence of the defendant as to 
the residence of the mortgagor at  the time of the execution of the 
mortgage to the plaintiffs. 
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The plaintiffs must recorer upon the strength of their own title, and 
as against the defendant must not only show that  Sheets executed a 
mortgage, but that  the mortgage was properly registered, and if, at the 
time of its execution, Sheets was a resident of Randolph, there was no 
authority to register the mortgage in the county of Davidson, because 
the statute, Revisal, see. 982, provides that  chattel mortgages must be 
registered where the mortgagor resides. 

New trial. 

Cited: Nontngue Brothers v. Shepherd Co., 231 X.C. 554 (c) .  

J. S. MOON ET - 4 ~ .  V. SAMUEL W. SI l fPSON AND FAVQUIER NATIONAL 
BANK, INTERTEWOR. 

(Filed 22 November, 1916.) 

1. Bills and Notes-Segotiable Instruments-IndorsementF'resumptive 
Evidence-Trials-Questions for Jury. 

Where the holder of a negotiable draft introduces it in evidence and 
proves the indorsement to him, he makes out a prima facie case, which 
entitles him to go to the jury in his action thereon. 

2. Same-Banks and Banking-Purchaser for Value. 
A bank intervened in attachment proceedings and claimed a draft, the 

subject thereof, as a holder in due course by indorsement from the de- 
fendant, its depositor; and there being no evidence that the intervenor 
held the draft for collection, or that the proceeds were the property of 
the defendant, but that he indorsed it to the bank, and received the money 
thereon. it is Held ,  that there is no evidence of a defect in intervenor's 
title thereto. Revisal, 2204. 

(577) CIVIL ACTION tried a t  May Term, 1916, of GUILFORD, before 
Cline, J., upon this issue : 

I s  the Fauquier National Bank of Warrenton, Va., intervenor, the 
owner of the money attached in  this proceeding? Answer: "Yes." 

From the judgment rendered, plaintiffs appeal. 

Brooks, Sapp & Williams f o ~  plaintiffs. 
King & Kimball for intervenor. 

BROWN, J. This case was before us a t  Fal l  Term, 1915, 170 N. C., 
335, and is  referred to for a statement of the controversy. The motion 
to nonsuit the intervenor was properly overruled, as the bank had intro- 
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duced the draft and proved the indorsement, thereby making out a 
prima facie case that entitled it to go to the jury. Moon v. Simpson ,  
supra;  W o r t h  Co. v. Feed Co., ante, 335. 

The law applicable to this case is clearly stated by Mr. Just ice  Al len 
in the opinions in those two cases, and need not be repeated here. The 
assignments of error relating to the evidence are without merit, and need 
not be discussed. 

I n  our view his Honor in the charge gave plaintiffs more than they 
were entitled to when he submitted the controversy to the jury as an 
open question as to whether intervenoy's title was defective. As in the 
W o r t h  Co. case, there is neither allegation nor proof that the title of the 
intervenor, which negotiated the draft, is defective within the meaning 
of the statute. Revisal, 2204. 

There is no evidence that the intervenor held the draft for collection 
or that the proceeds were the property of Simpson, the indorser. On 
the contrary, all the evidence tends to prove that the interrenor pur- 
chased the draft and placed the proceeds to Simpson's credit, who at 
once drew them out. 

The court might well have instructed the jury that if they believed 
the evidence the indorsement was properly proved, and there being no 
allegation or evidence of any defect in intervenor's title, it mas entitled 
to recover. 

No error. 

Cited:  W h i t m a n  v. I 'ork, 192 N.C. 90 (d).  

SAMUEL L. ALLEN AND WIFE, LAURA V. ALLEN, v. A. SHIFFMAN. 

(Filed 22 November, 1916.) 

Attorney and Client-Evidence-Confidential Communications. 
Communications which an attorney may not testify to against the in- 

terest of his client are those of a confidential nature in relation to his 
employment, and not such as the attorney Bnows independently from 
transacting his client's affairs, as in effecting a con~promise of a former 
action in which attorneys for both sides and the parties were present: 
and in order to give such testimony the attorney may withdraw from 
a pending trial, upon considering that his client's testimony as to such 
compromise reflected upon his integrity. 

CIVIL ACTION tried before Cline, J., and a jury, at February Term, 
1916, of GUILFORD. 
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The action was to recoxer the penalty for taking and receiving usuri- 
ous interest in transactions had between male plaintiff and defendant. 
On denial of liability and issues submitted, the jury rendered the fol- 
lowing verdict : 

1. Did the defendant knowingly take from the plaintiff, and did the 
plaintiffs pay to the defendant, any amount in excess of the interest 
allowed by law, as alleged in the complaint, and if so, what amount? 
Answer : "No." 

2. Did the defendant pay to the plaintiffs, and did they accept the 
sum of $100 and 'elease the defendant from liability on account of the 
usurious transaction, as alleged in the answer? Answer: (Not an- 
swered by the jury.) 

Judgment on the verdict, and plaintiff excepted and appealed. 

W. J .  S h e w o d  and  R. C. Strudwick f o r  p la in f i f .  
Stem d2 Xwift and IT'ilson & Ferguson  for de fendan t .  

HOKE, J. The only objection insisted on to the validity of the trial 
was the reception of the testimony of C. C. Prazier, Esq., appearing in 
the present case as attorney for the defendant. 

The usury alleged as the basis of the present suit was to some extent 
involved in a former case between these same parties which had been 
settled by compromise at August Term, 1912, of said court, in which 
transaction the witness had appeared as attorney for the plaintiff. I n  
the present trial the attorney, considering that his position was to some 
extent reflected on in the testimony of the plaintiff, was alloured to with- 
draw from the case as attorney and become a witness for defendant. 
Plaintiff objected to certain portions of the witness's testimony, on the 
ground that it was in riolation of the accepted principle which forbids 

disclosure of "confidential com~iunications between the attorney 
(579) and client." The position is fully recognized, but it only extends 

to communications in the course of the attorney's employment 
and which may properly be regarded as confidential in their nature, and, 
so f a r  as we can see, on careful perusal of the record, the only facts 
spoken to, having any significance on the issue, were concerning a com- 
promise in adjustment of a former suit between these parties which was 
effected between the witness, who was then appearing as attorney for the 
present plaintiff, and Darid Stern, Esq., now deceased, who then repre- 
sented the defendant, at which both of the parties litigant were appar- 
ently present and of which all of them were fully cognizant. The facts 
of such an occurrence could, in  no sense, be considered confidential com- 
munications within the meaning of the principle, and the exception, 
therefore, must be ouerruled. An objection very similar was disallom-ed in 



K. C.] FALL TERM, 1916. 

R. R. v. R. R., 147 N. C., pp. 368-388, and, speaking to the position, the 
Court said:  "The objection to the testimony of one who had been of 
counsel for Howland, the original lessee, as to the fact that  the Ives 
contract was mentioned and referred to at the time of taking the lease 
is  without merit. This was a fact necessarily known to both parties, 
brought out during their negotiations concerning the lease, and could in  
no sense be considered a confidential communication. Weeks on Attor- 
neys, 289; Wigmore Evidence, 2311, 2312; 23 A.  and E., 67;  Elliott c. 
Elliott, 92 X. W., 1008, citing with approval Hills v. State, 61 Neb., 598, 
reported in 57 L. R. A., 155." And, in Dearsier. c. Walkup, 43 Mo. App., 
625, i t  was held : "Professional communications between attorney and 
client are protected from motives of public policy, but the d e  will not 
apply where the transaction shows the matter was not private, and could 
not i n  any sense be termed the subject of a confidential disclosure, as 
when, like this case, the disclosure was made in  the presence of the 
opposite party." 

There is no error, and the judgment for the defendant is affirmed. 
KO error. 

I?. H. REVIS AND WIPE V. J. D. MURPHY. 

(Filed 22 November, 1916.) 

Deeds and Conveyances-Heirs of the Body-Statutes-Fee Simple-Intent. 
A conveyance of land to A. and "her heirs by the body of R. (her hus- 

band) and assigns forever" was a fee a t  common law, but under our 
statute, Revisal, see. 1578, it is con~~erted into a fee-simple absolute, un- 
affected by the fact that there were children of the marriage living a t  the 
time of the execution of the conveyance; and in this case. construing the 
instrument as a whole, it evidences the intent of the grantor that it should 
be so interpreted. 

CIVIL ACTION tried before Adams, J., at  October Term, 1916, of (580) 
BUNCONBE. 

This  is  a controversy submitted without action upon an  agreed state- 
ment of facts. 

"It is agreed between F. H. Revis and wife, hvvie Revis, the plain- 
tiffs above named, and J. D. Murphy, the defendant above named, as 
follows : 

"1. That  on 19 September, 1916, a contract was duly made and en- 
tered into between the plaintiffs and the defendant, by the terms of 
which the plaintiffs were t o  execute and delirer to the defendant a deed 
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conveying to him in fee simple the tract of land described in the deed 
hereinafter set forth. 

"2. That F. H. Revis and wife, Xvvie Revis, prepared and duly ten- 
dered to J. D. Murphy a deed sufficient in form to convey the said land 
to defendant in fee simple, but the defendant J. D. Murphy refused to 
accept the same for the reason that the plaintiffs were not able to convey 
the lands in fee simple in accordance with their contract. 

"3. That the land described in the complaint was conveyed to the 
feme plaintiff, dvvie Revis, by J. S. T. Baird by deed dated 22 January, 
1909, and duly recorded, the material parts of said deed from Baird and 
wife to dvvie Revis being as follows: 

"This indenture, made this 22 January, 1909, by and between J. S. T. 
Baird and Clara Baird, his wife, parties of the first part, and Mrs. Avvie 
Revis, party of the second part, w~tnesseth: That the said parties of the 
first part, for and in consideration of the sum of eight hundred dollars 
($800) to them in hand paid by the party of the second part, the receipt 
of which is hereby acknowledged, have given, granted, bargained, sold, 
conveyed, and confirmed, and by these presents do give, grant, bargain, 
sell, convey, and confirm unto the party of the second part, her heirs by 
the body of F. H. Revis, and assigns forever, a certain piece, parcel, or 
lot of land situate, lying and being in the county of Buncombe and State 
of North Carolina, on Beaverdam Creek, and bounded and more particu- 
larly described as follows: [Here follows the description of the land.? 

"To have and to hold the above described land and premises, with all 
the appurtenances thereunto belonging or in any wise appertaining unto 
the said party of the second part, her heirs and assigns, to the only use 
and behoof of her and her said heirs and assigns forever. 

"9nd the said parties of the first part do hereby covenant to and with 
the said party of the second part, her heirs and assigns, that the said 
parties of the first part are lawfully seized in fee simple of said land and 
premises, and have the full right and power to convey the same to the 

said party of the second part in fee simple, and that said land 
(581) and premises are free from any and all encumbrances, and that 

they will, and their heirs, executors, and administrators shall, 
forever warrant and defend the title to the said land and premises, with 
the appurtenances, unto the said party of the second part, her heirs and 
assigns, against the lawful claims of all persons whosoever. 

"4. At the time of the execution of said deed, the plaintiffs, F. H. 
Revis and Avvie Revis, were husband and wife; they are now husband 
and wife, and at the time of the execution and delivery of the deed from 
Baird and wife to dvvie Revis there were two children born of the mar- 
riage of F. H. Revis and dvvie Revis, namely, Marjorie Revis and Wil- 
lowjine Revis, and one has since been born, and all are now living." 
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The parties further agreed that if the court should be of opinion with 
the plaintiffs, a decree should be entered accordingly, and if with the 
defendant, that the action be dismissed. 

The court being of opinion with the plaintiffs, adjudged accordingly, 
and defendant appealed. 

Guy Weaver for  plaintifs. 
Garland A. Thomasson for defendant. 

WALKER, J., after stating the case: The single question in this case is 
whether Avvie Revis took a fee-simple estate under the deed of J .  S. T. 
Baird and wife to her. The limitation is to Xrrie Reris. "her heirs by 
the body of F. H. Revis." This was at one time a fee tail special (2 Blk. 
Com., 113, 114), but by our statute of 1784 (Revisal, see. 1578) it waq 
converted into a fee-simple absolute. The form of the limitation here and 
the one in Jones v. Ragsdale, 141 N. C., 201, are the same. I t  mas held 
in the latter case that the wife, Zilphia S. Jones, acquired a fee simple 
under and by virtue of the provisions of the statute, and our ruling in 
this case must be the same, viz., that Avvie Revis by the deed of the 
Bairds to her got a fee-simple estate. This affirms the judgment below. 

Counsel for defendant relied on Kea v. Robeson, 40 N. C., 373; ROW- 
land v. Rowland, 93 N. C., 214; Gudger v. White, 141 N. C., 507; Trip- 
lett v. Williams, 149 N. C., 394; Beacom v. Amos, 161 N. C., 357; and 
other cases to the same effect, which decided that the intention of the 
grantor must be sought for in the language of the entire deed and the 
latter construed in accordance therewith; but that is what we do when 
we hold this estate to be a fee simple, as the grantor has used language 
which conveys that kind of estate and no other. I f  we are to ascertain 
his intention by his words, that is the clear result, and if the law did not 
require us to give that construction to the deed, by reason of the particu- 
lar words of limitation used, "her heirs by the body of F. H. 
Revis," and the statute defining what the same shall mean, we (582) 
would, by a survey of the whole deed, construing one part with 
another, reach the same conclusion. 

Affirmed. 

Cited: Blake v. Shields, 172 N.C. 629 (cc) ; Jones t i .  XcCormick, 174 
N.C. 87 (p )  ; Cohoon v. Upton, 174 N.C. 89 (c) ; Parrish v. Hodge, 178 
N.C. 134, 135 (c) ; Harward v. Edwards, 185 N.C. 605 (c) ; Shephard 
v. Horton, 188 N.C. 788 (d) ; Hartment v. li'lyrin, 189 K.C. 455 (c) ; 
Paul v. Paul, 199 N.C. 523 (c) ; Whitley v. Arenson, 219 N.C. 123, 125 
( c ) ;  Whitley v. Arenson, 219 N.C. 130, 131 ( j ) ;  Sharpe z.. Isley, 219 
h' C. 754 (c) ; Bank v. Snow, 221 N.C. 16 (c) ; Piftnznn z.. Stanley, 231 
N.C. 329 (c). 

633 



I N  THE SUPREME COURT. [I72 

J. H. WADDILL, CITIZEX AKD TAXPAYER, FOR THE BENEFIT OF FORSPTH 
COUSTP, v. H. W. MASTEN, FORMER REGISTER OF DEEDS, AND THE TITLE 
GUARANTY COMPANY. 

(Filed 29 xovember, 1916.) 

1. Statutes, Interpretation-Prospective Effect. 
Generally a statute will be construed so as  to give i t  prospective effect, 

unless tlie law in question clearly forbids such construction. 

2. Statutes, Interpretation-Retractive Effect-Remedial Statutes. 
A statute which is retrospective is one in some way affecting the rights 

of the parties incident to and growing out of a past transaction. In  
case of a remedial statute the rule is not so insistent, and it  may be given 
retrospective effect where the language permits and such construction 
mill best promote the meaning and purpose of the legislation. 

3. Same-Procedure-Parties. 
The rule that statutes may not be construed to have retrospective effect 

does not prevail when they concern mere matters of court procedure 
before action instituted, or the substitution or designation of nem- parties 
deemed necessary to a proper determination of a controversy or authorized 
to maintain and enforce a recognized or existent right. 

4. Same-Statutes-Register of D e e d ~ - ~ e e s .  
The statute, Laws 1905, ch. 436, changing the basis of compensating the 

register of deeds, among otlier county officers, from a fee to a salary basis, 
giving the taxpayer, having first made demand on the county commis- 
sioners, a right of action against the sheriff and his sureties, to recover 
taxes which the sheriff actually had collected, or should have collected, 
operates only on the procedure and the parties thereto, having no sub- 
stantial effect on the rights and liabilities of the persons interested in the 
transaction, and is not a retrospective law. 

5. Actions-Register of Deeds-Fees-Taxpayer-Equity - Suits - Stat- 
utes. 

Apart from the prorisions of the statute, a taxpayer has the right to 
prosecute a suit against the register of deeds of the county to enforce 
payment of taxes collected and wrongfully withheld by him when the 
county conlnlissioners have refused to institute action to recover them: 
and when such right of action exists, usually appertaining to the exercise 
of the equitable jurisdiction of the courts, this jurisdiction is not neces- 
sarily withdrawn because the Legislature has provided a legal remedy, 
unless the statute itself shall so direct. 

6. Register of Deeds-Fees-Counties-Vested Rights-Legislature. 
The county has a 17ested right in fees collected by its register of deeds 

and wrongfully withheld, and these being in relation to the governmental 
agency of the county, the Legislature has the control of the remedy and 
procedure to enforce their collection. 
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7. Register of Deeds-Fees-Parties-Actions-Suits-L4mendments. 
While a taxpayer, in his suit independent of the statute, should make 

the proper county officials parties to his action against a register of deeds 
for unlawfully withholding fees collected by him, so they may be heard 
on the questions presented, and that the funds, if recovered, should be in 
proper custody or control, this matter affects the remedy, and may be 
cured by amendment. 

CIVIL -ACTION heard on exceptions to report of referee, before (583) 
Long, J., September Term, 1916, of FORSYTH. 

The action mas instituted by plaintiff on 10 December, 1913, against 
H. W. Masten, a former register of deeds of the county, for two terms, 
f rom 1 December, 1908, to December, 1912, and his codefendant, surety 
on his bond, to recover for fees due the county of Forsyth to the amount 
of $6,000 or $7,000, which plaintiff alleged said Masten had collected or 
should have collected by virtue and color of his office, and wrongfully 
withheld from the county. Plaintiff alleged, further, a demand and 
refusal on the par t  of the county commissioners to institute and main- 
t a in  suit, etc. 

On  denial of liability, plea of settlement, release, etc., cause was re- 
ferred by the court, and the referee, after a full hearing, reported that  
there mere fees due the county of Forsyth to the amount of $6,867.17 
f rom H. W. Masten, which he had received while in office, but ruled, 
among other things, as a conclusion of law, that  the present action could 
not  be maintained because chapter 80, Public Laws 1913, authorizing 
such suit to be instituted and maintained by a citizen and taxpayer of 
t he  county, was prospective in its operations and did not apply to the 
facts  of the present case. 

T o  this report the plaintiff excepted, in terms as follows: (2 )  "That 
the referee erred in finding that this action cannot be maintained by the 
plaintiff as instituted, because chapter 80 of the Public Laws of 1913 is 
not retrospective in its effect and cannot apply to settlements made be- 
tween the defendant and the board of county conlmissioners during the 
year of his incumbency or amount paid to the defendant H. W. Xasten 
b y  the board of commissioners of Forsyth County for making out the 
t a x  receipts." 

(3)  "That the referee erred in failing to find as a conclusion of law 
that ,  independent of chapter 80 of the Public Laws of 1913, the plain- 
tiff, as a citizen and taxpayer of Forsyth County, had a common-law 
right  to institute and prosecute this action in  his own name for thc 
benefit of Forsyth County." 

The court entered judgment "overruling these exceptions" and (584) 
i n  effect dismissing the action, and plaintiff excepted and ap- 
pealed. 
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A. H.  Eller  and Gilbert T .  Stephenson for plaintiff. 
Benbow, Hall  (e. B e d o w ,  Watson ,  B u x t o n  d Tlraison, 8. E .  IIol ton 

for Masten. 
Hast ings d W h i c k e r  f o r  G'uaranfy Company.  

HOKE, J. Under chapter 436, Laws 1905, the principal county officers 
of Forsyth County are to be compensated by salary, and the fees col- 
lected over and above the salary allowed become the property of the 
county. The defendant Masten was the duly qualified and acting regis- 
ter of deeds of Forsyth County from 1 December, 1908, to 1 December, 
1912. The other defendant, being his surety and plaintiff, a citizen and 
taxpayer of the county, having first made demand on the county commis- 
sioners to act, etc., instituted the present suit, alleging that said defend- 
ant Masten wrongfully witheld from the county $6,000 or $7,000 of fees 
which he collected or should have collected during his term of office. 

On denial of liability, the cause was referred by the court, and the 
referee, having heard the evidence, reports that said Masten is indebted 
to the county of Forsyth in the sum of $6,867.17 by reason of fees col- 
lected by him or which he should have collected during his term of office, 
but ruled, as a conclusion of law, that the present action could not be 
maintained because the statute, chapter 80, Laws 1913, authorizing any 
citizen or taxpayer to bring such suit, having first made demand thereto 
on the county commissioners, is prospective in its operation, and does 
not apply to the present case. 

The general rule is fully recognized with us that a statute will be giren 
prospective effect only unless the law in question clearly forbids such a 
construction. X a n n  v. Allen, 171 N. C., 219; E l i z a b e f h  C i t y  v. Comrs., 
146 N.  C., 539. A retrospective law, however, within the meaing of the 
principle, is one that in some way affects the rights and liabilities of 
parties incident to and growing out of a transaction that has passed. I n  
case of remedial legislation, the general rule is not so insistent, and such 
statutes are not infrequently given retrospective effect where the lan- 
guage permits and such a construction will be proniote the meaning and 
purpose of the Legislature. Connecticut and E. Ins .  Co. c. T a l b o f ,  113 
Ind., 373; E x  Parte Briclcley, 53 Sla., 42 ; People ex re Collins v. Spicer, 
99 N. Y., 225. And well considered authority is to the effect that the 
rule does not prevail as to statutes concerning mere matters of court pro- 
cedure and before action instituted, nor to the substitution or designation 
of new parties deemed necessary to a proper determination of a contro- 

versy, or, as in this case, duly authorized to maintain and enforce 
(585) a recognized or existent right. These pcsitions, both as to reme- 

dies and parties, are approved in Ti l lery  v. Candler, 118 N. C., 
889 ; W o r t h  v. Cox,  89 5. C., pp. 42-48; Oates zl. Durden, 5 N.  C., 500; 
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Aultman, etc., Machinery Co. v. Arthur, Fish & Co., 120 Ill., Appellate 
Court, 314; il'ompkins v. Frestal, 54 Minn., 119; Black on Inter. Laws, 
pp. 380-403, 408-411; 36 Cyc., p. 1213. I n  the cases of Mann v. Allen 
and Elizabeth City 7:. Comrs., supra, a construction giving retrospective 
effect to the statute mould have affected the right of the parties growing 
out of the transaction, and S. v. Pridgen, 151 N. C., 651 ; S. v. Liftlefield, 
93 N. C., 614; iwerwin v. Ballard, 66 N.  C., 398, to which we were re- 
ferred, were cases of indictment found or causes already instituted, which 
usually come within the general rule, and on the principle further recog- 
nized, "that a legislative enactment will not be construed to oust a juris- 
diction once regularly and fully vested unless such an intention is clearly 
expressed." Black on Interpretation of Laws, p. 413, citing Crane v. 
Reeder, 28 Nich., 527. 

I n  the present case, if the allegations of the complaint are established, 
there was a vested right of action for these fees in the county of Forsyth. 
Being a right appertaining to the county as a governmental agency of 
the State, so far  as the county was concerned, it was very largely in the 
control of the General Assembly, Jones v. Comrs., 137 N .  C., 579; and 
they could, by statute, designate any person to institute and maintain 
the suit that the public interest might require. Tillery v. Candler, supra. 
Operating only on the procedure and the parties thereto, having no sub- 
stantial effect on the rights and liabilities of the persons interested in the 
transaction or towards each other in reference to it, it was, in no sense, a 
retrospective law within the meaning of the principles stated, and de- 
fendant's exceptions on that ground cannot, therefore, be sustained. 

There is allegation, further, in the complaint that a good portion of 
these fees had been collected and are now wrongfully withheld by de- 
fendant, and, as to that, if properly established, a recovery would be 
upheld, though a prospective effect only should, in its strictness, be 
allowed the statute as affecting both the right and the remedy. Apart 
from this, the plaintiff, as a citizen and taxpayer for Forsyth County, on 
sufficient and proper averment of default in this respect on part of the 
county officials, had and has a right to maintain an action of this char- 
acter without resort to the ~rovisions of the statute. 

Suits in protection of the rights and interests of the county, on the 
part of citizens and taxpayers, have been frequently entertained by the 
courts in this State, and, while they have usually been of an inhibitive 
character, as in restraint of incurring an unlawful indebtedness of levy- 
ing unlawful taxes, etc., the same principles, in proper cases, will 
uphold recoveries for money wrongfully disposed of or withheld (586) 
from the counties, on averment that the proper officials have cor- 
ruptly or negligently refused to perform their duties in the matter. True, 
without the statute, it would be necessary in such a suit to make the 
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proper county officials parties defendant, that they might be heard on 
the questions presented, and that the funds, if recovered, should be i n  
proper custody and control; but this is a matter affecting the remedy 
which may, even nom-, if necessary, be cured by amendment, and does not 
affect the right of the taxpayer to proceed, on averment, as stated, that 
moneys are clearly due the county and the proper county officials wrong- 
fully and corruptly or willfully refuse to institute suit to recorer it. 
Zuelly  v. Ca,rpar, 160 Ind., 455; Land Co. v. ~ l l c ln t i r e ,  100 Wis., 258; 
Willard v. Cornsfock, 58 Wis., 565. Speaking to the question in Zuelly's 
case, supra, Dotoling, J., delivering the opinion, said: T h e  reasons 
given by the court in support of the right of the taxpayer to maintain 
an action to enjoin an unlawful disposition of public funds apply with 
equal force where the wrong has been accomplished, the fund dissipated, 
and the public officers, whose duty it is to sue for and recorer the money, 
obstinately or corruptly refuse to act. I n  the case of private corpora- 
tions it has often been decided that a suit may be brought bv a stock- - " 

holder on behalf of the corporation against the directors and others for 
frauds, wrongs, and breaches of trust, and for the recovery from them 
of money of mhich the corporation has been defrauded, the latter being 
joined as defendant" (citing Porter v. Sabini 149 U. S., 473, and many 
other cases), and further: "The legal principle which, under special 
circumstances and subject to somewhat narrow restrictions, permits a 
stockholder to sue for and redress wrongs or frauds upon the corporation 
nlay without violence be extended to the taxpayers of public corporations 
where the wrong is apparent, the equity clear, and the officers, charged 
with the duty of protecting the interests of the taxpayers, refuse to act." 
And when such right of action exists, usually appertaining to the exer- 
cise of the equitable jurisdiction of the courts, such jurisdiction is not 
necessarily withdrawn because the Legislature have seen proper to pro- 
vide, by statute, a legal remedy, unless the statute itself shall so direct. 
Oliveira v. liniversity, 62 N.  C., 69; ITumphrey v. Wade ,  70 N .  C., 280; 
M c R a y  v. Woodle, 28 N. C., 352. I t  may be well to note that we are 
not passing or attempting to pass on the rights of these parties, as 
affected by the auditing of defendant's accounts or settlements which 
may have been had between him and the court authorities. Neither the 
report of the referee nor the evidence accompanies the case on appeal, 
the parties, as therein stated, intending to present the question merely 
of plaintiff's right to maintain the suit, and, for the reasons stated i n  
the record, as it now appears, we are of opinion that the action is sus- 

tainable. 
(587) There is error in the judgment, and this will be certified, that 

the cause as now constituted be proceeded with in accordance with 
the opinion. 

Reversed. 
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Cited: Medlin, v. itfedlin, 175  N.C. 533 (5c) ; Barnhardt v. Morrison, 
178 N.C. 567 ( I c )  ; Brown v .  R. R., 188 N.C. 58 (5c) ; Hicks v. Kenrney, 
189  N.C. 320 ( l c ) ;  Comrs. v. Blue, 190  N.C. 643 ( I c ) ;  Chappekl v. 
Surety Co., 1 9 1  N.C. 710 ( 3 c ) ;  Ashley v. Brown, 198  N.C. 3-72 ( I c ) ;  
Weaver v. Hampton, 201 N.C. 801 (5c) ; Hughes v. Teaster, 203 N.C. 
652 (5d)  ; High Point v. Brown, 206 N.C. 668 (3c) ; Moore v. Lambeth, 
207 N.C. 26  (5cc) ; Hospital v. Guilford County, 221  N.C. 314 ( l c ) .  

MRS. MIR'NIE DICK HINTON v. SOUTHERN RAILWAY COXPANY. 

(Filed 29 November, 1916.) 

1. Railroads-Negligence-Automobiles-Statutes-peed Limit - Proxi- 
mate  Cause. 

Where a railroad company has provided a gate a t  a public street cross- 
ing of a town to be let down for the protection of vehicles, etc., from 
passing trains, and i t  has been shown that  the employee in charge has 
negligently let down this gate in front of a n  automobile too suddenly for 
the driver and owner to stop, and has caused him to deflect his course to 
the damage of the machine and his own injury, without negligence on his 
part, the fact that  the driver was a t  the time exceeding the statutory 
speed limit, and was therefore guilty of a misdemeanor, does not alone 
bar  his recovery, such being dependent upon the question as  to whether 
his act  was the proximate cause of the injury. Lloyd u. R. R., 151 N. C., 
536, where the statute itself is made the basis of the injury, cited and 
distinguished. 

2. Railroads-Negligence-L4~~mobiles-Speed Limit-Statutes. 
Chapter 107, Laws 1913, among other things providing that a person 

operating a motor vehicle shall hare i t  under control and not exceed 7 
miles a n  hour in certain surroundings, having regard to the traffic on the 
highway, making a violation thereof a misdemeanor, includes railroads 
within its provisions, and i t  is therefore a misdemeanor to run an auto- 
mobile a t  a greater speed than 7 miles a n  hour while approaching a rail- 
road crossing in a town. 

3. Xegligence-Evidence-Sudden Peril-Railroads-Crossings-Automo- 
biles. 

The doctrine that  a person in the presence of imminent peril is not held 
to  the same deliberation or circumspection of care as  he would be under 
ordinary conditions applies to the facts of this case, where an automo- 
bile, driven by the owner, was approaching a railroad crossing, with his 
view of a coming train obstructed, and the employee of the company sud- 
denly dropped the gate to allow a train to rapidly pass, thereby causing 
him to deflect the course of his car to its damage and causing him per- 
sonal injury. 
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See Walters I;. R. R., next following. 

CIVIL ACTION to recover for alleged negligent injuries to plaintiff and 
to her automobile, which plaintiff was driving at the time, tried before 

Cline, J., and a jury, at March Term, 1916, of GUILFORD. 
(588) There was denial of liability by defendant, and, on the trial, 

the jury rendered the following verdict: 
1. Was the plaintiff and her automobile injured by the negligence of 

the defendant, as alleged in the complaint ? Answer : "Yes." 
2. Did the plaintiff, by her own negligence, contribute to her own in- 

jury, as alleged in the answer! Answer: "No." 
3. What damages, if any, is the plaintiff entitled to recover on account 

of any personal injuries ? Answer : "$200." 
4. What damages, if any, is the plaintiff entitled to recover on account 

of any injury to her automobile? Answer: "$300." 
Jud,pent on the verdict for plaintiff, and defendant excepted and 

appealed. 

John ,4. Barringer for plaintif. 
Wilson & Ferguson for defendant. 

HOKE, J. The facts in evidence on the part of plaintiff tended to 
show that on 11 Xay, 1915, she was driving her automobile along Sum- 
mit Avenue, in the city of Greensboro, and towards the crossing of that 
street over the defendant railroad. That it is a much frequented crossing, 
with buildings extending up near the railroad, shutting off the view of 
the railroad tracks for persons trareling on the highway, and, for these 
reasons, there are gates prorided to be let down and bar the approach 
and also a tower and watchman, the latter having full view of both rail- 
road and highway, who operates these gates and also a gong for the pur- 
pose of giving warning of trains to persons who may be on the highway, 
approaching the crossing. That on the occasion in question plantiff was 
running her car at  the rate of 10 to 15 miles per hour, having the same 
under good control, and, hearing no gong nor signal, she apprbached the 
crossing with a purpose of going over, and when she was in 26 or 30 
feet of the gates they were suddenly lowered and a freight train "rushed 
instantly by." without any warning h a ~ i n g  been given; that in order to 
avoid running on the gates and a probable collision with the passing 
train, plaintiff turned her machine square to the right, and in doing so 
ran the same into a building, 19 or 20 feet off, and in doing so received 
the injuries and damage c&plained of;  that the car, under ordinary 
conditions, and at the speed it was moving, might hare been stopped in 
25 or 30 feet, but it struck before plaintiff was able to stop it, and the 
injuries occurred as stated. 

640 
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There was evidence on the part of the defendant to the effect that 
proper signal warnings mere given, and, further, that the car left the 
street about 81 feet from the gate, and that the same could have been 
stopped and the injuries avoided by the exercise of ordinary care and 
firmness on the part of the plaintiff. 

Under a charge free from error, in the ordiuary aspects of such (589) 
a case, the jury, accepting plaintiff's version of the occurrence, 
have established that plaintiff was injured by reason of defendant's neg- 
ligence; that plaintiff herself was free from blame at the time, and has 
suffered the damage as alleged in the complaint. Judgment having been 
entered on the verdict, defendant appeals and assigns for error that the 
cause should have been nonsuited on his motion, for the reason, solely, 
that plaintiff at  the time, by her own testimony, was approaching the 
crossing at a rate of speed forbidden by the statute. The law in question, 
chapter 107, Laws 1913, makes extensive regulations as to the use of 
motor vehicles, and in the latter portion of section 15 p r o d e s :  "That 
upon approaching an intersecting highway, a bridge, dam, sharp curve 
or steep descent, and also intraversing such intersecting highway, bridge, 
dam, curve or steep descent, a person operating a motor vehicle shall 
have i t  under control and operate it at such speed, not to exceed 7 miles 
an hour, having regard to the traffic then on such highway and the safety 
of the public," etc. ; and section 20 enacts that "Any person who violates 
any provision of the act shall be guilty of a misdemeanor.'' 

Both from the language and the evidence and controlling purpose of 
the statute it is clear, we think, that the Legislature intended to include 
in the provisions of the statute a railroad as well as other h i g h w a y s ,  and 
the plaintiff, therefore, who testifies that she approached the crossing at 
a speed of 10 to 15 miles an hour was acting in violation of the law at 
the time of the occurrence. I t  does not necessarily follou-, horve~er, that 
plaintiff is for that reason barred of recovery. Where the violation of a 
statute is, in itself, made the basis of an action, an instance presented in 
L l o y d  v. R. R., 151 N. C., 536, such a suit cannot be maintained, but 
where it only affects or presents the conditions existent at the time of 
the occurrence, the injured person, though himself violating the law at 
the time, is not prevented from recovering for a willful or negligent 
wrong and injury inflicted upon him, unless his own niisconduct is the 
proximate cause of the injury. The principle has been approved in 
several recent decisions of the Court, as in Zage i r  v. E X ~ ~ P S S  CO., 171 
N. C., 692; Paul v .  R. R., 170 N. C., 230; Ledbetter v. Ei~glish, 166 
N. C., 125; and its proper application to the facts of this record is 
against defendant's position. I t  is u-ell understood that a person in the 
presence of an emergency is not usually held to the same deliberation or 
circumspect care as in ordinary conditions. XcKcry c. R. R., 160 N. C., 

641 
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260. And the jury having accepted the version that plaintiff, going 
down Summit Avenue at a moderate speed with her car under control 
and with every reason to believe she would receive timely warning, was 
put in a position of real peril by the sudden lowering of defendant's 

gates, she would hare a right to do what was reasonably necessary 
(590) to save herself and the other occupants of the car, and she should 

not be prevented from recovering solely because she was moving 
in  excess of the statutory speed unless, as stated, such violation was 
clearly the proximate cause of the injury. 

On the facts i n  evidence it has not at all been made to appear that 
these injuries would have followed if she had been going 7 miles an hour, 
as the statute requires, and certainly it should not be so ruled against 
her as a conclusion of lam. 

The precise question has been so resolved with us in Shepard v. R. R., 
169 N.'C., 239, in which it mas held: "The mere fact that the speed 
of an automobile exceeded that allowed by chapter 107, Laws 1913, at 
the time of collision with a railroad train at a public crossing, does not 
of itself prevent a recovery by the owner, where there is evidence of 
negligence on the part of the railroad, because it would, among other 
things, withdraw the question of proximate cause from the jury." And 
Clark v. Wright, 167 S. C., 646, is to same effect. 

There was no error in denying the motion for nonsuit, and the judg- 
ment below is affirmed. 

No error. 

Cited: Strider v. Lezoey, 176 N.C. 449 ( l p )  ; Graham v. Charlotte, 
186 N.C. 667 ( l c )  ; S. v. Stallings, 189 7S.C. 105, 106 (2c) ; DeLaney v. 
Henderson-Qilnzer Co., 192 N.C. 651 ( l c ) ;  Fowler v. Cndenoood, 193 
N.C. 403 (3c) ;  Pope v. R. R., 195 N.C. 70 (3c) ; Pridgen v. Produce 
Co., 199 K.C. 562 (3c) ; Harper v. Construction Co., 200 N.C. 49 (3c) ; 
Ingle v. Cussady, 208 N.C. 499 (3c) ;  Hoke v. Greyhound Corp., 227 
N.C. 419 (3d) ; Winfield v. Smith, 230 K.C. 400 (3c). 

MRS. 31. D. WALTERS v. SOUTHERN RAILWAY COMPANY. 

(Filed 29 Sorember, 1916.) 

CIVIL ACTIOK tried before Cline, J., at March Term, 1916, of GUIL- 
FORD. 

John A. Barringer for plaintiff. 
Wilson & Ferguson for defendant. 
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HOKE, J. I n  this  cause t h e  facts  in evidence a n d  the  questions a s  
considered and  decided by the  Cour t  a r e  t h e  same a s  those presented i n  
t h e  appeal  of Hindon v. R. R. (next preceding case), and,  f o r  the rea- 
sons given i n  t h a t  opinion, the  judgment recovered by plaintiff i n  the  
court  below is  affirmed. 

No error. 
-- 

(591) 

P. W. GARLAND, TRUSTEE IN B.IEI~RUPTCY OF LUTHER C .  ARROWOOD, v. 
LVTHER C. ARROWOOD AND WIFE, LAURA. 

(Filed 29 November, 1916.) 

1. Bankruptcy-Trustee-Limitation of Actions. 
The trustee in  bankruptcy is subrogated to the rights of the creditors 

a s  to the plea of the statute of limitations; and --here the bankrupt may 
sustain his plea against the creditors, he may also sustain it  as  to the 
trustee. 

2. Limitation of Actions-Plea-Trials-Questions for  Jury. 
The plea of the statute of limitations generally involves a mixed ques- 

tion of law and fact, and where the facts a re  not admitted they must be 
found by a jury unless by consent they a re  found by the court. 

3. Limitation of Actions-Pleas-Reference-Appeal and  Error. 
Where the plea of the statute of limitations is a good plea in bar of the 

action, it is rerersible error to order a reference until the plea is dis- 
posed of. 

4. Limitation of Actions-Pleas-Trials-Burden of Proof. 
When the statute of limitations is pleaded in bar of an action, the 

burden of proof is on the plaintid to show that  his cause of action accrued 
within the time limited by the statute. 

5. Limitation of Actions-Pleas-Bankruptcy-Fraud-Trials-Questions 
fo r  Jury-Reference-Appeal and  Error. 

Where the bankrupt pleads the three-year statute of limitations against 
the trustee in banliruptcy, in the latter's action to recover money alleged 
to hal-e been expended on the lands of another, with the consent of such 
other person, in fraud of the bankrupt's creditors, under an arrangement 
that  the lands should be decised to the bankrupt, and that  it  was in fact 
devised to the bankrupt's wife under a further agreement, and that she 
had accordingly become the owner of the lands; and i t  is set out in the 
plea in bar that  the creditors were aware of this arrangement more than 
three years prior to the adjudication in bankruptcy, and also alleging 
circumstances that  would hare put them upon reasonable inquiry, i t  is 
reversible error for the trial judge to hold, a s  a matter of law, that the 
plaintib's action was not barred, and order a reference upon the other 
phases of the case. 
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CIVIL ACTION, tried at  April Term, 1916, of GA~TOK, before Carter, J .  
The court made an order of reference to try all issues of law and fact 

involved in the case, adjudging "that the issue raised on the plea of the 
statute of limitations pleaded by defendants is determined by the court 
against the defendants; that the statute of limitations pleaded as afore- 
said is not a bar to the action, does not apply, and the same is ouerruled." 
Defendant excepted and appealed. 

(592) X. J .  Durham, ~Vangurn d Woltz for p7aintif. 
J .  W.  Keerans and A. C. Jones for defendants. 

BROWR, J. This action is brought by plaintiff as trustee in bank- 
ruptcy of Luther C. Arrowood to subject certain lands to the charge of 
certain money alleged to have been wrongfully invested by the bankrupt 
in building a barn and dwelling-house and in making other improve- 
ments thereon with the consent of the owner, William C. Arrowood, and 
in fraud of the creditors of the bankrupt. The allegations are that this 
money was invested in the erection of buildings on the land under an 
agreement that William C. Arrowood should devise the land, known as 
the home place, to the defendant, his son Luther; that after the contract 
had been carried out on the part of said defendant, the will which had 
been executed in pursuance of the agreement mas destroyed and another 
will was executed devising the property to defendant Laura, the wife of 
said Luther, which said will was duly probated upon death of William C. 
Arrowood. Plaintiff further alleges that at the time said Luther was 
largely indebted and that the money was unlawfully invested for the 
purpose of defrauding creditors, with the knowledge and consent of 
William C. Arrowood. 

Among other defenses, the defendants plead the statute of lin~itations 
as follows: "That said barn and dwelling-house thereon were erected 
on the land of William Arrowood in 1900. 1905. and 1906. as set forth 
in  the preceding paragraphs; the barn about ten and the dwelling-house 
about five years before Luther C. Arrowood was adjudicated a bankrupt 
and nearly eleven (11) and six ( 6 )  years respectively before the death 
of William Arrowood, on 22 April, 1911 ; that for more than three years 
prior to the institution of this action and for more than three years 
i r io r  to the adjudication of Luther C. hrrom-ood as a bankrupt and the 
death of William Arromood, the creditors of said Luther C. Arrowood 
well knew, or could have known by exercise of ordinary care, when said 
buildings were erected and in  what manner they were paid for, and, 
further, that said Luther C. Arrowood was the agent of and manager of 
the farm or land of William Arrowood and attended to matters thereon 
for him, yet brought no action whatever to attempt to recover any por- 
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tion of said land or premises or to subject same to any trust in order to 
apply to their debts as against Luther C. Arrowood; that said cause of 
action, as set forth in the complaint( which are expressly denied), ac- 
crued more than three vears urior to the institution of this action and 
more than three years prior thereto since the creditors of Luther C. 
Arrowood and this plaintiff knew of the relations of Luther C. Arrowood 
to the farm of his said father and the manner in which said buildings u 

were erected and paid for ;  and this defendant hereby expressly pleads 
the three years statute of limitations, in force in Xorth Carolina, 
during all the periods set forth in the complaint, and now, and (593) 
then, existing by statute, as well as the bankrupt act, especially 
67-E and 70-E thereof, in bar of any recovery in this action, or to en- 
force any of said alleged claims or causes of action against the land and 
premises of William Arrowood or to enforce any alleged claim thereon in 
order to apply to the debts of Luther C. Arrowood." 

We are of opinion that t h e  cozvrt erred in holding,  as a mat t e r  of law ,  
u p o n  t h e  pleadings, t h a t  defendant 's  plea of t h e  s tatute  of l im i ta t ions  
was n o t  a ha?* to the  act ion,  and  r e f e n i n g  sawLe w i t h o u t  first hav ing  t h e  
plea determined by  a j u r y  u p o n  t h e  facfs.  

I n  passing upon the sufficiency of the plea as a matter of law, the 
court must take the facts pleaded to be established. That being so, i t  
appears that the money was invested in the buildings erected upon the 
land of William C. Arrowood some ten years and five years before de- 
fendant Luther was adjudicated bankrupt, that the creditors were fixed 
with knowledge of the fraud for mire  than three years before the adju- 
dication in bankruptcy. I t  is manifest that, under these facts. the bar 
of the statute could have been successfully interposed by the defendant 
Luther against his creditors prior to the adjudication in bankruptcy. 

I n  flinclair v. T e a l ,  186 N.  C.. 460. it is held: ('The statute runs from 
the discovery of the fraud, or when it should have been discovered in the 
exercise of ordinary care." PeZletier v. Cooperage Co., 158 N. C., 403; 
Peacock v. Barnes ,  142 S. C., 219 ; J e f e r s o n  v .  L u m b e r  Co., 165 N .  C., 49. 

When the plea of the statute is good against creditors, it is good 
against a trustee in bankruptcy, for the trustee is only subrogated to the 
rights of creditors and may sue to avoid any conveyance which a cred- 
itor could have avoided. Collier on Bankruptcy, (10 Ed.), p. 1042 E. 

I n  Woodman on the Law of Trustee in Bankruptcy, p. 585, it is said: 
"It is clear that under section 70-E the trustee may avoid transfers 
made before the commencement of the four months preceding the filing 
of the bankruptcy petition, as well as during that period, and it is imma- 
terial how long before the four months period a transfer was made, pro- 
vided the right to avoid it has not been barred by a State statute of 
limitations prior to the date of the filing of the bankruptcy petition." 
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I n  Sheldon v. Parker, 92 N. W., 923-9-30 (Neb.), the Court said: ('A 
trustee in bankruptcy may maintain an action to set aside a conreyance 
by the bankrupt at any time within two years after the estate has been 
closed, provided the action was not barred by the State law at the time 
when the petition in bankruptcy was filed." 

I n  re Dunavant, 96 Fed. Reporter, 543 (N. C.), the Court said: 
"Where in proceedings in bankruptcy creditors impeach a deed of land 

made to a son of the bankrupt, alleging that it was procured by 
(594) the bankrupt as a means of defrauding his creditors, but an 

action to set aside such deed would have been barred by the statute 
of limitations in the courts of the State before the adjudication in bank- 
ruptcy, the bankrupt may plead the statute in bar of the petition of such 
creditors" ; and on page 549 the Court said : "It is insisted by creditors 
that the statute only began to run from the date of the discovery of such 
fraud or mistake; Code N. C., see. 155, subsec. 9, above quoted. Con- 
ceding that to be true, i t  appears from the evidence that all of the ma- 
terial facts in this matter were known to the judgment creditors and 
their attorney of record more than three years before the filing of the 
petition in  bankruptcy by Dunavant"; and on page 550 the Court fur- 
ther says: "The plea of the statute of limitations in this case interposed 
by the bankrupt is sustained." 

To same effect is Pace's Trustee v. Pace, 172 S. W., 926; 1 Wood on 
Lim. (4  Ed.), 336. 

The court could not properly decide that the action is not barred upon 
the facts stated in the answer, for it is settled that if those are the true 
facts it is barred according to the authorities. When the statute is 
pleaded by defendant, the burden is upon the plaintiff to prove that his 
cause of action accrued within the time limited for bringing it. Hussey 
v. Kirlcmavt, 95 N.  C., 66; Sprinkle v. Sprinkle, 159 N. C., 82. 

The plea of the statute of limitations generally involves a mixed ques- 
tion of law and fact, and when the facts are not admitted they must be 
found by a jury, unless by consent they are found by the court. Oldham 
v. Rieger, 145 N. C., 259. 

Such plea constitutes a good plea in bar, and it is error to order a 
reference until the plea is disposed of. Jones v. Wooten, 137 N.  C., 421; 
Royster v. Wright, 118 N.  C., 152. 

Reversed. 

Cited: Garland v. Arrowoocl, 174 N.C. 657, S. c.; Garland v. Arro- 
wood, 177 N.C. 371, S. c.; Eakes v. Bowman, 185 N.C. 178 ( I p ) ;  
Graves v. Pritclzett, 207 N.C. 519 (3cc) ; Xajette v. Hood, 208 N.C. 826 
(2cc) ; Brown v. Clement Co., 217 N.C. 51 (3d) ; Currin v. Czcrrin, 219 
N.C. 817 (2e) ; Grady v. Parker, 230 N.C. 169 (3c). 
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&I. C .  PROPST, ~DMINISTRATOR, ET ALS. V. LIZZIE ChLDWELL ET ALS. 

(Filed 29 R'ovember, 1916.) 

While ordinarily the title to lands is not adjudicated in proceedings to 
partition them, it may be put a t  issue by a party thereto properly plead- 
ing i t ;  and where the lands are ordered to be partitioned, reserving the 
question of title, and a final judgment entered, adjudicating it, the judg- 
ment so entered will operate as an estoppel in another and independent 
action between the parties and privies calling it into question. 

21. Judgments-Estoppel-Parties-Privies. 
Judgments and decrees of court regularly entered will conclude parties 

and privies as to all issuable matter contained in the pleadings, or other 
matter within the scope thereof, though not issuable in a technical sense, 
if they are material and relevant or are in fact investigated and deter- 
mined. 

3. Partition-Judgments-Estoppels-Wills. 
Where in proceedings to partition lands the question as to whether 

certain devises under the terms of a will were entitled to their part of 
the lands or its proceeds, or whether they were to be held in trust for 
them. has properly been put in issue and determined by final judgment 
therein, it  is .Held, that the parties and priries thereto are stopped in an 
independent action to question the correct interpretation of this clause 
of the will. 

CIVIL ACTION tried before Carter, J., a t  April Term, 1916, of (595) 
MECXLENBURQ. 

This is a proceeding to sell land for partition. 
The  land described in the petition and other lands formerly belonged 

to J. D. Caldwell, who died intestate prior to 1881, leaving several chil- 
dren as his heirs a t  law, and among them R. C. Caldwell and John M. 
Caldwell. 

I n  1881 R. C. Caldwell died leaving a will, the material parts of which 
are as follows : 

"Item 1st. It is m y  will that  all m y  just debts and funeral expenses 
be paid by my  executor as soon after  my  decease as practicable. 

"Item 2d. I will to each of my brothers and sisters the sum of $1. 
"Item 3d. I will to my  namesake, Walter Calvin Caldwell (my 

brother John's son), a good collegiate education, all the expenses of said 
education to be paid for out of any property of which I may die pos- 
sessed of. 

"Item 4th. I will that  all my  property, real and personal, be used by 
my executor i n  educating my  brother John's children; tha t  is, all that  
is not needed to educate my  namesake above mentioned, he to have the 
preference. 

647 
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"Item 5th. I will that my executor furnish to my mother the same 
amount of living I have been in the habit of doing yearly, and that left 
to his judgment. 

"Item 6th. I will that niy executor have the power to use all of my 
estate, real and personal, for the best interest in educating his children. 

"Item 7th. I will to my nephew D. G. Caldwell $100 to be used in 
buying books for his profession. 

"Item 8th. I do hereby constitute and appoint my brother John M. 
Caldwell my lawful executor to execute this my last will and 

(596) testament according to the true intent and meaning of the same. 
Given under my hand and seal this the 9th day of July, 1881." 

I n  1883 a proceeding was commenced for the partition of all the 
lands of J. D. Caldwell among his heirs, in which the parties under 
whom the plaintiffs in this proceeding claim Tvere plaintiffs, and the 
2hildren of J. M. Caldwell, the defendants in this proceeding, and J. hf. 
Caldmell, were defendants. 

I t  is alleged, among other things in the petition of 1883, "That in Oc- 
tober, 1881, R. C. Caldwell died in the county of Cabarrus, State afore- 
said, first haring made and published a last will aiid testament, by which 
said will he gave his undivided interest in the aforesaid tract of land to 
the infant defendants, Walter C., S. L., D. C., M. L., L. A., F. V., J. L., 
and J. M. Galdwell, to be applied first to the education of the said Walter 
C. Caldwell, and any balance or remainder of said undivided interest in 
said real estate to be equally divided between the other infant defendants 
above named," and further, "and Walter C. C a l d ~ ~ e l l  and the seven other 
infant defendants are entitled to five twenty-eighths of the whole of said 
estate." These last were the children of J. 31. Caldwell. 

The guardian ad litem for the children of J. M. Caldwell filed an 
answer to this paragraph of the petition as follows: 

"Second. That the allegation in the fourth section, that after the edu- 
cation of the defendant Walter C. Caldwell the balance of the said inter- 
est is to be divided among the other infant defendants, is not true; but, 
on the contrary, this defendant avers that he is advised that by a proper 
construction of the said will of R. C. Caldwell, deceased, J. M. Calda-ell, 
the father of said infant defendants, is constituted a trustee of the said 
property with instrudtions to apply the same to the education of his said 
children, the said Walter C. Caldmell having always the preference." 

The said J. M. Caldwell, who mas a defendant, and who is now dead, 
filed answer to the petition as follox~s: 

"J. N. Caldwell, Sr., defendant in the above action, answering the 
complaint, says : 

"First. That the facts set forth in the said complaint are true with 
the exception of the allegations of the fourth section as to the disposition 
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made by the will of R. C. Caldwell, deceased, and as to these allegations 
he submits the same to the judgment of the court upon inspection of 
the said will." 

I n  October, 1883, an order was made in said proceeding appointing 
commissioners to divide the lands, but pro~iding therein: "That the 
question as to the rights of the infant defendants under the will of 
R. C. Caldwell, deceased, be and the same is reserved by the court for 
further consideration." 

The commissioners made report in which the land described in (597) 
this action was allotted to the defendants in this action and to 
those under whom they claim, and a final decree was entered confirming 
the report. 

The defendants in this action pleaded the partition proceeding of 
1883 as an estoppel. 

His Honor sustained the plea, and the plaintiffs excepted and ap- 
pealed from the judgment rendered in f a ~ o r  of the defendants. 

Maness & &her&, -If. H. Caldwell, and W .  G. J!leans for plaintiffs. 
H. 8. Williams and Stewart & X c R a e  for  defendants. 

QLLEK, J. The effect upon the title of a decree in partition proceed- 
ings was considered in the concurring opinion in Weston v. Lumber Co., 
162 N.  C., 180, which was afterwards adopted as the opinion of the 
Court, Weston v. Lumber Co., 169 N. C., 403, and the following con- 
clusions were reached : 

"1. That at  common law, as the only unity between tenants in com- 
mon was one of possession, the judgment in partition had no effect ex- 
cept to sever the possession, and did not operate upon the title. 

"2. That at common law and non-, partition may be had of estates 
less than a fee simple. 

"3. That statutes h a ~ e  been passed in the different States which 
authorize an adjudication of title in partition proceedings. 

"4. That under the statutes of this State, as they exist now, persons 
'claiming real estate as tenants in common' may have partition; that 
upon a petition being filed, the court may appoint commissioners 'to 
divide and apportion such real estate among the several tenants in com- 
mon'; that the con~missioners shall partition the land 'among the tenants 
in common according to their respective rights and interests therein, by 
dividing the land into equal shares in point of value as near as possible,' 
and shall make report, which, when confirmed, 'shall be binding among 
and between the claimants, their heirs and assigns.' 

"5.  That when title is put in issue under the statute, the judgment is 
an estoppel as to that title." 
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We also quoted from Mr. Freeman, the author of the Work on Coten- 
ancy and Partition, as follows : 

"We have hereinbefore shown that, in many of the States, title may 
be put in  issue and determined in suits for partition. We may assume 
that, even in those States, the title is not put in issue merely by the alle- 
gations necessary for a declaration in partition at  common lam, and that 
where nothing is known about the pleading5 in  such a suit, it will be 
presumed that title was not put in issue by them, nor determined in any 
judgment based on them. We apprehend, however, that whenever plain- 
tiff alleges himself to be the owner in fee, or of any specified estate, or 

avers any other ultimate fact under which he is entitled to relief, 
(598) i t  becomes the duty of defendant either to concede or take issue 

with the allegation or averment, and that the judgment in the 
action will be as conclusive as it would be upon a like issue in any other 
action.'' 

I t  is also held with reference to judgments and decrees in other actions 
and proceedings, that they conclude parties and privies as to all issuable 
matter contained in the pleadings, and as to other matters within the 
scope of the pleadings, although not issuable in the technical sense, if 
they are material and relevant and are in fact investigated and deter- 
mined. Tyler v. Capehart,  125 N .  C., 64; Coltrane v. Laughlin, 157 
N.  C., 282; Perebee v. Sawyer,  167 N. C., 203; Cropsey v. X a r k h a m ,  
171 N. C., 45. 

Applying these principles, we are of opinion the decree in the parti- 
tion proceedings of 1883 operates as an estoppel and is a bar to the fur- 
ther prosecution of this proceeding. 

The plaintiffs and the defendants in this proceeding are either parties 
or privies to the proceeding of 1883 ; they occupy the same relative posi- 
tion as plaintiffs and defendants, and the same tract of land is involved 
in each. 

I n  the petition of 1883 it is alleged that R. C. Caldwell, one of the 
heirs of J. D. Caldwell, had died leaving a will by which he gave his 
undivided interest in the lands of his father to the children of J. M. 
Caldwell, who were parties and who represented the defendants in this 
proceeding. 

This allegation was denied in the answer of the guardian ad litem, 
and in the answer of J. 31. Caldwell the question is submitted to the 
court for decision "upon inspection of said will." 

The construction of the mill of R. C. Caldwell, and the title of the 
children of J. M. Caldmell thereunder, were therefore directly in issue 
in the proceeding of 1883, and while the question was reserved at the 
time the order appointing commissioners to divide the lands was made, 
it was reserved "for further consideration," and when the final decree 
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was entered i t  adjudged the title to the land in controversy t o  be in  the 
defendants, which could not hare  been done without adopting the con- 
struction of the will of R. C. Caldwell for which the plaintiffs then con- 
tended, and which they now seek to repudiate. 

The question of the correctness of this construction is not before us, 
because, as was said of a decree construing a will i n  a partition proceed- 
ing  in  Weeks v. McPhail, 128 N. C., 131: "The decree was not appealed 
from and is  a n  estoppel upon the parties thereto and those claiming 
under them, though i t  may be erroneous in  law (Si1lima.n v. Whitaker, 
119 N. C., 89) i n  the construction thus placed upon the terms of the 
devise." 

We are therefore of opinion that  the ruling of his Honor ought to be 
approved and the judgment affirmed. 

Affirmed. 

Cited: In r e  Gorham, 173 N.C. 273 ( I c )  ; Holloway v. Durham, 176 
N.C. 553 (2d) ; Price v. Edwards, 178 N.C. 502 (2d) ; Hutton v. Horton, 
178 N.C. 551 ( l c )  ; Nash v. Shute, 182 N.C. 530 (2c) ; Swain v. Good- 
man, 183 N.C. 534 ( l c ) ;  Bank v. Leverette, 187 N.C. 748 ( I c )  ; In re  
Will of Averetf, 206 N.C. 238 ( I c )  ; Clinard v. Kernersville, 217 N.C. 
688 (2p).  

FLORENCE T. MOORE, BD~IINISTRATRIX OF J. W. MOORE, DECEASED, 
v. JOHN C. RANKIN ET ALS. 

(Filed 29 November, 1916.) 

1. Judgments-Nonresidents-Motions to Set Aside-Statutes. 
Where a judgment has been rendered upon newspaper publication of 

summons against a defendant who was a t  the time and has continued to 
be a nonresident defendant, and he shows that he has moved to set it 
aside within one year after notice or knowledge thereof, and within five 
years after its rendition, the motion, excepting in actions for divorce, 
should be granted as a matter of right upon such terms as the court may 
consider just. Revisal, sec. 449. 

2. Same-As a Whole-Descent and Distribution. 
Upon motion to set aside a judgment involving the distribution of per- 

sonal estate, the court erroneously holding that it should be divided 
among uncles and aunts to the exclusion of the children of such as were 
dead, Revisal, see. 132, Rule 3 :  Held, the judgment must be set aside in 
its entirety when the movant has brought himself within the provisions 
of Revisal, sec. 449, regarding setting aside a judgment against nonresi- 
dents. 
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3. Descent and Distribution - Personalty -Collateral Representation - 
Statutes. 

Our present statute of distributions, Revisal, see. 132, Rule 3, changes 
the former rule under the Revised Code of 1854 so as to allow representa- 
tion among collateral relations as to personalty to the same extent as in 
the descent of real property, and where the aunts and uncles of the de- 
ceased must talie, the children of those who have died may take the part 
of the personalty their parents would have taken if living. 

4. Executors and Administrators-Settlement-Actions at Law-Statutes 
-Equitg. 

Revisal, see. 150, provides a remedy a t  law for an administrator m-110 
has filed a final acconnt for settlement, by his thereafter filing a petition 
against the parties interested in the due administration of the estate, in 
the Superior Court a t  term, for an accounting and settlement ; and wherein 
such matters have neither been shown nor funds for distribution, there 
is nothing for the decree to operate upon, and the petition should be 
dismissed, reserving to the petitioner his remedy a t  law under the terms 
of the statute. 

MOTION to set aside a judgment in  the above entitled cause, heard be- 
fore Carter, J., at  May Term, 1916, of G a s ~ o n .  The judgment was 
rendered by Lane, J., a t  J anua ry  Term, 1915. The motion was made 
by Walter Ballew, one of the defendants. The court finds that  said de- 
fendant was only served by a newspaper publication, and had no notice 

of the said judgment or of this action until 9 May, 1916; and that  
(600) he was not a resident of the State of North Carolina when the 

action was begun and has a t  no time since been a resident thereof. 
The  court set aside the judgment, and the defendants C. D. Taliaferro, 
administrator of Martha Lowe, John  C. Rankin, Mrs. E. C. Wilson, 
Mrs. Rosa M. Cloyd, Mrs. J. C. Latham, excepted and appealed to the 
Supreme Court. 

F. W .  Thomas for Florence T .  illoore, administratriz. 
John W.  Hutchinson and Arthur C.  Junes for Walter Ballew, appel- 

lee. 
iVangum & Woltz, Clarkson & Taliaferro for appellants. 

BROWX, J .  The motion to  set aside the judgment is made under sec- 
tion 449 of the Revisal, which p r o ~ i d e s  that  a defendant against whom 
publication is ordered and made, on showing sufficient cause a t  any time 
before judgment is rendered, must be allowed to defend the action, and, 
except i n  an  action for  divorce, such defendant may in  like manner, upon 
good cause shown, be allowed to defend after judgment, or a t  any  time 
within one year after notice thereof and within five years after its rendi- 
tion, on such terms as may  be just. 
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Under the statute the defendant Walter Ballem had a legal right to 
have the judgment vacated. Such right is absolute and not within the 
discretion of the presiding judge. Rhodes v. Rhodes, 125 N. C., 191; 
Page v. NcDonald, 159 N. C., 38. His  affidal-it fully justifies the find- 
ings of fact made by the court below and brings hinz within the terms 
of the statute. 

The court rery properly set aside the judgment in its entirety, for 
from its nature it could not well be set aside in part. The proceeding 
in which the judgment was rendered was brought to determine the 
proper distribution of an intestate's personal estate. The court held that 
it should be divided among a certain class of distributees, to wit, uncles 
and aunts. I f  the contentions of the defendant Ballew are upheld, this 
distribution was wrong and there must be a redistribution to the end 
that the other collateral relations, the children of uncles and aunts who 
were dead, shall participate. The court cannot declare a judgment to 
be valid as to some parties and erroneous as to others when, as in this 
case, the subject-matter of the judgment is an entirety as to all and their 
rights are inseparable. Rhodes v. Rhodes, supm; Bilzer v. O'Brien, 54 
S. W., 951; 23 Cyc., 900. 

We are of opinion that the defense of the defendant Walter Ballew is  
meritorious. The judgment of Lane, J.,'which has been set aside, de- 
creed that one-half of the surplus belonged to the plaintiff as the widow 
of J. W. Moore, deceased, and that the other one-half belonged to his 
next of kin, to wit, John C. Rankin, Mrs. E. C. Wilson, Mrs. J. C. 
Latham, and Rose N. Cloyd, share and share alike, subject to the right, 
if any, of Martha Lowe and those claiming under her. 

I t  seemed uncertain as to whether Xartha Lome died before or (601) 
after the intestate. The court adjudged that none of the other de- 
fendants have any interest in the personal estate of said J. W. Moore. 
The other defendants, including the defendant Walter Ballew, are the 
children of uncles and aunts who predeceased the said intestate. I t  is 
plain that under the Revised Code of 1854, in the distribution of the 
personal estate there Tras admitted among collateral kindred no repre- 
sentation after brothers' and sisters' children. The case of Johnston v. 
Chesson, 59 N C., 146, m-as based upon this statute. Our present statute 
of distributions allows representation among collaterals to the same ex- 
tent as in the descent of real property. Revisal 1905, sec. 132, being 
Rule 3 of the statute, and reading as follows: "If there be no child, nor 
legal representatives of a deceased child, then one-half of the estate shall 
be allotted to the widow and the residue be distributed equally to every 
of the next of kin of the intestate who are in equal degree, and to those 
who legally represent them." 
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Construing this statute according to its literal interpretation, the first 
cousins here must be allowed to take the share of their ancestor which 
the ancestor would have taken if living, because, if living, they would 
be i n  equal degree with the surviving uncles and aunts. Inasmuch as 
they are dead, the statute declares that their shares must go to those 
who legally represent them. - -  A 

We think, however, the whole proceeding must be dismissed for the 
reason that the Superior Court, upon the facts of the complaint, has no 
jurisdiction. This complaint does not come under any one of the de- 
fined heads of equity jurisdictioq. I t  is not a bill in equity to construe 
a will in order to fix legacies and have them paid under the direction of 
the court. I t  is not an action by a trustee who comes into court and 
brines funds with him and asks the court. with all claimants before it, " 
to decree a proper distribution. I t  is a petition by an administrator 
who does not allege that she has filed any final accounting or that she 
has the funds in hand ready for distribution. There is nothing, there- 
fore, for the decree of the court to operate upon. I t  is simply an appli- 
cation for advice to be given the plaintiff in  regard to her future con- 
duct. As said by Judge Paamon in Tayloe v. Bond, 45 N. C., 17: "She 
must get such advice from a lawyer, and can only get the advice (more 
properly the direction) of the court when its present action is invoked 
in  regard to something to be done under its decree." 

I t  is common learning that a court of equity will not lend its aid in 
any case where the party seeking it has a full and adequate remedy at 
law. These principles relative to the effect of the existence or absence 
of a legal remedy apply as well to the jurisdiction of equity over adrnin- 
istrations as to its jurisdiction over other matters of general equitable 

cognizance. 
(602) I t  is said in  16 Cyc., p. 100 : ('While in administration matters 

a resort to equity may be justified on the ground of a lack of a 
remedy at law, the mere fact that the subject of the suit involves the 
estate of a deceased person will not justify the interference of equity 
when a legal remedy exists." A large number of cases are cited in the 
notes supporting the text. Among others, Wilkins v. Finch, 62 N. C., 
355; Lyon. v. Lyon, 43 N. C., 201; Jones v.  Jones, 6 N. C., 150. 

The remedy of the plaintiff administratrix is now regulated by statute, 
and in order to get the benefit of i t  she must comply with its terms. 
Section 150 of the Revisal provides, in substance, that the administrator, 
who has filed his final account for settlement, may at any time there- 
after file his petition against the parties interested in the due adminis- 
tration of the estate in the Superior Court in term-time, setting forth 
the facts and praying for an account and settlement of the estate. This 
remedy is still open to the plaintiff. 
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The action is dismissed. 

Cited: Foster v. Allison Corp., 191 N.C. 172 ( I c )  ; Burton v. Smith, 
191 N.C. 604 ( I c )  ; I n  re Estate of Mizelle, 213 N.C. 369 (3d) ; I n  re 
Estate of Poindexter, 231 N.C. 248 (3c) ; I n  re Estate of Daniel, 225 
N.C. 21 (4c) ; Townsend v. Coach Co., 231 N.C. 83 ( lc ) .  

CITIZEXS NATIONAL BANK v. GASTOK FARMERS' UNION 
WAREHOUSE COMPANY. 

(Filed 29 November, 1916.) 

1. R,eference-Pleas-Limitation of Actions. 
A plea of the statute of limitations is a plea in bar, and when pending 

the court cannot order a reference except by consent. 

2. Limitation of Actions-Pleas-Interpretation. 
The plea of the statute of limitations must sufficiently state the facts 

upon which it rests; and the courts in determining the sufficiency of the 
allegations will construe it liberally without requiring technical accuracy 
or precision. 

3. Same-Conversion. 
A plea of the statute of limitations to an action for conversion of per- 

sonal property, that the defendant "expressly pleads the statute of limi- 
tations," and then alleges "more particularly" that the plaintiff for more 
than three years next prior to the commencement of the action had knoml- 
edge that the property had been sold, and received the proceeds of sale, 
though a plea in payment, is also a sufficient plea of the statute. 

CIVIL ACTION tried before Carter, J., a t  S p r i l  Term, 1916, of GASTON. 
This is a n  action to recover damages for a conversion of cotton, the 

plaintiff claiming under warehouse receipts issued by the de- 
fendants. 

The  defendants, after answering the different allegations of the 
(603) 

complaint, filed the following plea as a par t  of its answer: 
"For further answer and defense the defendant warehouse company 

expressly pleads the statute of limitation, laches and estoppel, alleging, 
more particularly, that  for more than three years next before the begin- 
ning of this action and for more than a reasonable length of time the 
plaintiff bank had actual knowledge and repeated notice tha t  the ware- 
house receipts sued upon i n  this action were valueless and should be sur- 
rendered to the defendant warehouse company for cancellation, the plain- 
tiff having received proceeds from the sale of cotton evidenced thereby; 
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that the plaintiff bank failed to make any proper demand within reason- 
able time after notice upon the said defendant warehouse company." 

His Honor held that the statute of limitations n.as not sufficiently 
pleaded and ordered a reference over the objection of the defendant, who 
excepted and appealed. 

Nangum & Woltz for plaintif. 
3. J.  Durham, Margaret Berry, E. R. Preston for defendant. 

ALLEK, J. The plea of the statute of limitations is a plea in bar, and 
the court cannot order a reference when such a plea is pending except 
by consent. Duckworth u. Buckworth, 144 N.  C., 620; Oldham v. 
Rieger, 145 N. C., 260. 

I t  is also true, as the plaintiff contends, that the plea is not good if i t  
merely states that the party pleads the statute of limitations, and that 
he must go further and state the facts constituting the defense. Pope v. 
Andrews, 90 N.  C., 401; Turner v. Xhufler, 108 N.  C., 642 ; Lassiter v. 
Roper, 114 N. C., 17. 

We must then examine the pleadings and see if the acts are sufficiently 
alleged, and when doing so we must keep in mind that a pleading is 
liberally construed, and "If it can be seen from its general scope that a 
party has a cause of action or defense, though imperfectly alleged, the 
fact that it has not been stated with technical accuracy or precision mill 
not be so taken against him as to deprive him of it." Blackmore v. 
Winders, 144 N.  C., 215; Brewer v. Wynne, 154 N.  C., 471. 

The action is to recover damages for the conversion of personal prop- 
erty, and the statute applicable is that of three years. 

The defendant in its plea says it "expressly pleads the statute of limi- 
tation," and then alleges "more particularly" that for more than three 
years prior to the comniencement of the action the plaintiff had actual 
knom-ledge that the cotton had been sold, and that it had received the 

proceeds of sale. 
(604) This may amount to a plea of payment, but it also contains all 

the facts constituting the defense of the statute of limitations, 
because if there was a conversion it took place prior to or at the time 
of the sale, and by fair intendnlent it is alleged that the sale was more 
than three years before the commencement of the action. 

We are therefore of opinion that it was erroneous to order a reference 
with the plea of the defendant undisposed of. 

Reversed. 

Cited: Armfield Co. v. Saleeby, 178 N.C. 302 (2p). 
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BERTIE F. BROWN, ADMIKISTRATRIX OF W. L. BROWN, T. NORTH 
CAROLINA RAILROAD COMPANY. 

(Filed 29 November, 1916.) 

1. Railroads-Negligence-Trials-Evidence-Last Clear Chance - Non- 
suit. 

Where in a n  action against a railroad company for the negligent killing 
of plaintiff's intestate there was e\-idence tending to show that  he was 
intoxicated and was killed by the train rapidly rolling down grade 40 
miles a n  hour upon him in a populous town where the track was straight 
for a mile or more and frequently used by pedestrians for years, and a t  
a point between two public crossings 230 yards apar t ;  that  the train 
approached without signals or ~3-arnings, and the intestate was not seen 
by the engineer until after he was struck; that the intestate had been 
drinking and his wounds indicated he was helpless upon the tracli; and 
also evidence to the contrary, that  the intestate had suddenly stepped 
from a place of safety in front of the defendant's fast moving train : Held, 
upon a motion to nonsuit i t  was sufficient upon the question of proximate 
cause and to sustain a verdict against the defendant up011 the third issue 
a s  to the last clear chance. 

2. Evidence-Xonsuit-Defendant's Evidence. 
Upon a motion to nonsuit, the defendant's evidence will not be con- 

sidered. 

The doctrine that a n  engineer on the locomotive of a railway train is 
not required to stop or slacken the speed of the trail1 upon seeing a pedes- 
trial1 on the track in apparent possession of his faculties is approred. 
Hill 2;. R. R., 169 X. C., 740, cited and approved. 

APPEAL b y  defendant f rom Long, J., a t  J a n u a r y  Term, 1916, of 
CABARRUS. 

J .  Lee Crowell and H.  8. Williams for plaintif.  
Caldwell & Caldzuell for defendant. 

CLARK, C. J. T h i s  is  a n  action f o r  m ~ o n g f u l  death. About S (605) 
o'clock on  the  night  of 4 October, 1910, the plaintiff's intestate 
was  killed b y  the  defendant's passenger t r a i n  between Sal isbury and  
Concord, just nor th  of Cook's Crossing on  a t rack  which was straight 
f o r  over a mi le  a t  t h a t  point. I t  i s  alleged i n  t h e  complaint t h a t  the  
engineer i n  charge of t h e  t ra in  b y  proper  care and  diligence could have 
seen t h e  intestate of the  plaintiff i n  t ime to stop before t h e  engine s t ruck 
him, b y  using proper  appliances; bu t  t h a t  t h e  t r a i n  approached t h e  cross- 
i n g  a t  a rap id  r a t e  of speed and  the  engineer failed t o  keep a proper  look- 
o u t  f o r  persons on  the  t rack  or  t o  give a n y  warn ing  of the  approach of 
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the train to said crossing, killing the intestate while he was in a helpless 
condition; that it was in a thickly settled community and that the track 
had been used by the public for a walkway for a long time. The defend- 
ant denied any negligence on its part and averred that the death was 
caused by the negligence of the intestate, who, it being a double track, 
stepped from the track on which he was walking suddenly onto the track 
ahead of the engine when there was not time to stop it. 

On the issues submitted to the jury upon the conflicting testimony the 
jury found that the plaintiff's intestate was killed by the negligence of 
the defendant ; that the said intestate was guilty of contributory negli- 
gence, hut, notwithstanding, the defendant could have avoided the injury 
by the exercise of ordinary care and prudence. 

The first four exceptions are for failure to nonsuit or to instruct the 
jury to direct a verdict in favor of the defendant. 

The fifth exception is because the court instructed the jury, "If the 
engineer discovers, or by reasonable watchfulness may discover, a person 
lying on the track asleep or drunk, or sees a human being who is known 
to be insane, or otherwise insensible to danger, or unable to aroid it, upon 
the track in his front, it is his duty to resolve all doubts in favor of the 
preservation of life and immediately use every available means shorter 
than imperiling the lives of passengers on its train, to stop it." The 
sixth exception presents substantially the same point. 

The seventh exception is for the instruction to the jury that if they 
answered the third issue "No," the plaintiff could not recover. The de- 
fendant contends that this uTas an intimation to the jury horn that issue 
should be answered in order for the plaintiff to recover. We do not think 
that this exception needs.any discussion, for there is no indication that 
the learned judge had any bias in favor of the plaintiff in conducting 
this trial. 

The appeal practically presents the single question of the proximate 
cause of the death of the plaintiff's intestate. There was evidence pro 

and con as to the alleged negligence of the defendant. The jury 
(606) found that the defendant was negligent and that the intestate was 

guilty of contributory negligence. The result depended upon the 
third issue, ('Whether, notwithstanding the contributory negligence of the 
plaintiff's intestate, W. L. Brown, the defendant or its agents could have 
avoided the injury by the exercise of ordinary care and prudence on its 
part." There was evidence to sustain a finding in the affirmative, and 
eaidence to the contrary, and the jury have responded "yes." There was 
evidence that the deceased was killed in a thickly settled community 
where the railroad had been constantly used as a walkway since 1885; 
that he was killed at  or near two public crossing about 250 yards apart, 
one of which was the National Highway crossing and the other the Cook 
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crossing; that the track at  that place was straight for 2 miles; that the 
train was a fast passenger train rolling down grade about 40 miles an 
hour, using little steam and making little noise; that no whistle was 
blown or other warning given until the man was killed ; that the engineer 
could have seen a man on the track about a mile before reaching him; 
that he was cut diagonally across his body, a part of his body being on 
each side of the track, indicating, as the plaintiff claimed, that he was 
lying on the track when he was killed; that when last seen, about two 
hours before he was killed, the deceased was drinking and staggering, 
going in the direction of Cook's crossing, where his body was found a 
few minutes after he was killed. 

I n  ATorris v. R. R., 152 N. C., 505, where the accident happened be- 
tween two much used crossings about 500 yards apart and thetrack was 
much used as a walkway, in a thickly settled community, Hoke,  J., for a 
unanimous Court, held that under such circumstances one walking on 
the track which has been habitually used as a walkway "has a right to 
rely to some extent, and under some conditions, upon the signals and 
warnings to be given by trains at public crossings and other points where 
such signals are usually and ordinarily required; and that a failure to 
give proper signals at  such points is ordinarily evidence of negligence; 
and where such failure is the proximate cause of the injury, it is, under 
some circumstances, evidence from which actual negligence may be in- 
ferred." 

I n  Troy  v. R. R., 99 N. C. 305, Davis, J., held that where the public 
had been ((in the habit for a series of years of using the track, with the 
acquiescence of the defendant, this amounts to a license or permission 
and imposes upon the railroad company the duty to exercise care on 
that account." 

I n  Cogdell v. R. R., 132 N. C., 853, Walker,  J., says: "The law pre- 
sumes that a person found dead and killed by the alleged negligence of 
another has exercised due care himself." 

The engineer states that he did not see the intestate before striking 
him, and did not know it until informed by the fireman. 

The deceased was last seen in an intoxicated condition near the (607) 
track, which had been long used by the plaintiff for a walkway; 
was killed near a crossing, was not seen by the engineer when struck, and 
there was evidence that no whistle was sounded. The court properly 
refused a motion to nonsuit. Powell v. R. R., 125 N. C., 370; Cox v. 
A. R., 123 N. C., 604. The jury had the right to consider the evidence 
that no whistle or other signal was giaen. Howard v. R. R., 122 N. C., 
952. The jury had also a right to consider the condition in which the 
body was cut as evidence tending to show that he was drunk and down 
on the track in an apparently helpless condition. Barnes v. R. R., 168 
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N. C., 512; Sawyer v. R. R., 145 N. C., 24; Carter v. R. R., 135 N. C., 
498; Deans v. R. R., 107 N. C., 686. 

The evidence of the defendant cannot be considered on a motion to 
nonsuit. Pozuell v. R. 22.. 125 N. C.. 370. 

The charge excepted to in the fifth exception is copied from Deans v. 
R. R., 107 N. C., 692, which has often been approved since. There was 
evidence for the defendant by the colored fireman that the deceased was 
walking on the other track, but when the train got within 20 or 30 feet 
of him he made a lunge over to the right and fell across the rail right 
i n  front of the engine. I f  the jury had believed this testimony, under 
the charge of the court it would have returned a verdict in favor of the 
defendant. 

The court charged the jury, quoting from Hoke, J., in Hill v. R. R., 
169 N. C., 740: "The engineer of a moving train who sees on the track 
ahead a pedestrian who is alive and in  apparent possession of his 
strength and faculties, the engineer not having information to the con- 
trary, is not required to stop his train or even slacken its speed because 
of such person's presence on the track. Under the conditions suggested, 
the engineer may act on the issumption that the pedestrian mill-dse his 
faculties for his own protection and will leave the track in time to save 
himself from injury." 

The contest was almost purely one of fact upon the third issue, 
whether notwithstanding the negligence of plaintiff's intestate, the de- 
fendant with the exercise of reasonable and proper care could have 
avoided killing him; and that depended upon whether he was down on 
the track or in an evidently intoxicated condition upon the track; and, 
if so, whether the engineer with proper care should hare seen him in 
time to have avoided killing him. 

The court could not have directed a nonsuit upon the evidence, but 
properly left the case upon the issue of proximate cause to the jury 
under instructions in accordance with our well settled precedents. 

No error. 

Cited: Freeman v. Ramsey, 189 N.C. 797 (2c) ; Hudson v. R. R., 190 
N.C. 119 ( l c )  ; ~Tfercer v. Powell, 218 N.C. 652 ( I j ) .  
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S. J. DULIN v. C. G .  BAILEY ET - 4 ~ .  
(608) 

(Filed 29 November, 1916.) 

Wills-Spoliation-Personal Action-Probate--Caveat. 
A personal action for damages mill lie against wrong-doers in destroy- 

ing a part of a will wherein certain legacies had been left to the plain- 
tiffs, and which they are unable to establish as a will, the measure of 
damages being the value of such legacies ; and the action being for spolia- 
tion and suppression, it is not necessary that the will should be proven in 
common form and attacked by a caveat to set it aside. The court, after 
stating precedents, also applied the maxim, there is "no wrong without 
a remedy." 

APPEAL by plaintiff from Ferguson,  J., at May Term, 1916, of 
Rowam. 

George W .  Qarlnnd for plaintiff 
E. L. Gai ther  for defendants .  

CLARK, C. J. The complaint alleges that after the death of V. A. 
Bailey the defendants conspired to depriae the plaintiff and others of the 
benefits of his last will by removing from the paper-writing the sheet of 
paper to which the alleged signature of the deceased was attached and 
that part providing for the legacy to the plaintiff and others and substi- 
tuting other provisions therefor. The plaintiff contends that thereby a 
previous will has been admitted to probate. I n  the course of the pro- 
ceeding the plaintiff asked for the appointment of a commissioner to 
take the examination of the defendants in the nature of a bill of dis- 
covery. The defendants demurred that the complaiiit did not state a 
cause of action. The court sustained the demurrer and held that unless 
the will that had been proven in common form was attacked and set 
aside by caveat, the plaintiff could not maintain the cause of action set 
out in the complaint. This put an elid to the plaintiff's further progress 
in the cause, and he took a nonsuit and appealed. 

The plaintiff is not seeking to attack the will on record nor to probate 
what she alleges was a subsequent will. She is not seeking to recover 
anything out of the estate, but is bringing an action of tort against the 
parties who, as she alleges, conspired and injured her by reinoaing the 
clause of, and the signature to, what was a subsequent will by which she 
would have received a legacy. I t  is an action of spoliation in which she 
alleges the defendants have prevented her receiving the sum of money 
which was due her if they had not fraudulently altered and defaced the 
subsequent will. 
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(609) She alleges that she does not attempt to set up the second will 
because the evidence accessible to her would not prove its entire 

contents. She prefers, therefore, to bring this action against the de- 
fendants for their wrongdoing in  fraudulently destroying the part of 
the will which was beneficial to herself. 

Though this action seems to be of the first impression in  this State, 
and is doubtless a very unusual one, there is foundation and reason for 
the action upon well settled principles of law, and we are not entirely 
without precedent. I n  Tucker v. Phipps, 3 Atkins, 359; s. c., 1 Ves., 
264, i t  was held that the spoliation being clearly proven, the plaintiff 
could maintain his action without setting up the will by a probate. It 
was held that "where a will is destroyed or concealed, while the general 
rule is to probate the alleged will by proof in the ecclesiastical court 
(which was there the court for probate of wills), yet the legatee might 
bring his action for the damage sustained by spoliation and sup- 
pression." I n  that case the spoliation was alleged to have been a de- 
struction or concealment of the will by the executor. Such action 
against a stranger is even more appropriate than an independent action 
against the executor. Tucker v. Phipps is to be found in 26 English Re- 
ports (reprinted), 1008. Another case very much in point is Bamesley 
v. Powell, 1 Ves., 119, 27 English Reports (reprinted), 1034, in  which 
Tucker v. Phipps is cited as authority, and the Court also refers with 
approval to "a late case where the defendant burned a will, in  which was 
a legacy to the plaintiff, so that it could not be proven in the ecclesiastical 
court (which cannot prove a will on loose parts of the contents of i t) ,  
yet on the evidence of such a will, and the defendants destroying it, the 
court decreed the legacy to the plaintiff, as the defendant by his own 
iniquity had prevented the plaintiff from coming at it." 

There may be other precedents, but the instances must have been rare. 
Even if there had been no precedent, i t  would seem that upon the prin- 
ciple of justice that there is "no wrong without a remedy" the plaintiff 
is entitled to maintain, this action if, as she alleges, the defendants con- 
spired and destroyed the subsequent will in  which the legacy was left her. 
I f  she cannot prove the destroyed will because unable to prove the entire 
contents thereof, I n  re Hedgepeth, 150 N. C., 245, surely she is entitled 
to recover of the defendants for the wrong they have done her by the 
conspiracy and destruction of the will, and the measure of her damages 
will be the legacy of which she has been deprived. 

I t  may be very difficult for her to prove her allegations by legal evi- 
dence and saiisfactory to a jury; but with that we have nothing 

(610) to do. The only question presented to us is the ruling of the court 
below that the complaint does not state a cause of action, and in 

this we think the court below was mistaken. 
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A s  the  action is  not  to  set u p  the  will, nor  against the  estate, bu t  
against the  defendants individually f o r  their  tor t ,  the  action could be 
brought  i n  the county where the  plaintiff resides. 

Reversed. 

Cited: Public Utilities Co. v. Bessemer City, 173 N.C. 484 ( p )  ; Bo- 
hannon w. T r u s t  Co., 210 N.C. 684 (c) .  

J. R. HARRINGTON v. G. &I. FURR. 

(Filed 29 November, 1916.) 

1. Mortgages-Registration-Notice-Right of Possession. 
A purchaser of a chattel upon which there is a prior registered mort- 

gage is a purchaser with notice thereof, and the assignee of the mortgage 
has the right of possession a s  against him. 

2. Equity-Marshaling-Mortgages - Contracts - Consideration - Claim 
and  Delivery. 

D. held a n  unrecorded chattel mortgage, subject to a prior registered 
one which included the same property and, in addition, a horse. Defend- 
an t  subsequently purchased the horse and swapped it  with the plaintiff 
for a mare. D. acquired the first mortgage, and sold the property, inclu- 
sive of the horse, under the mortgages. Recognizing the doctrine of mar- 
shaling of assets, had the horse remained in the mortgagor's possession 
i t  is held that defendant should have invoked it  prior to the sale, when he 
was present and made no objection, and may not do so for the first time 
in plaintiff's action of claim and delivery to recover his mare for a failure 
of consideration in the transaction, and the plaintiff is entitled to the 
possession thereof. 

3. Equity-Marshaling-Right of Party. 
The equity of marshaling is not a lien but a right to be administered, 

and is not determined solely by the time the successive securities were 
taken, but a t  the time i t  is invoked. 

APPEAL by defendant f r o m  Carter ,  b., a t  August  Term, 1916, of 
CABARRUS. 

L. T. Hnrtsel l  f o r  plaintif.  
H. 8. Williams f o r  defendant. 

CLARK, C. J. T h i s  i s  a c laim and  delivery to  recover possession of a 
cer tain black mare  f o r  ent i re  fai lure  of consideration, the  defendant hav- 



I N  THE SUPREME COURT. [I72 

ing traded the plaintiff a claybank horse which was mortgaged and which 
the plaintiff had to surrender, in exchange for the black mare. 

(611) On 31 October, 1914, J. W. Dees gave M. F. Teeter and R. A. 
Dees a chattel mortgage for $100 on certain personal property 

which was recorded 12 October, 1915. On 18 March, 1915, J. W. Dees 
gave M. J. Corl a chattel mortgage of $55, which was recorded 19 
Narch, 1915, on certain of the personal property embraced in  the first 
named mortgage, and, in addition, a claybank horse. The mortgagor in 
July, 1915, after the mortgage to Corl containing the claybank horse was 
recorded, traded said horse to the defendant F u r r  and said Fur r  then 
traded the horse without actual knowledge of the recorded mortgage to 
the plaintiff for the black mare in dispute, and before the mortgage to 
Teeter was recorded. J. W. Dees, the mortgagor, then left the State. 
M. F. Teeter and F. 9. Dees, discovering that the Corl mortgage was re- 
corded prior to theirs, bought in the Corl mortgage and demanded of the 
plaintiff the claybank horse, who turned i t  over to them without suit. 
Teeter and R. A. Dees advertised all the property in both mortgages and 
sold the same, which did not realize enough to pay the total indebtedness 
therein. The defendant Furr  was present at the sale and made no ob- 
jection to the sale of the claybank horse. 

The plaintiff h a ~ i n g  turned over the claybank horse to Teeter and 
Dees under the mortgage they had purchased from Corl, a t  once began 
this action, 19 October, 1915, to recover from the defendant the black 
mare which the plaintiff had swapped to him for the daybank horse, on 
the ground of total failure of consideration. 

The sole question presented is whether Teeter and Dees had a right to 
marshal the securities in the two mortgages so as to apply the claybank 
horse first to the payment of the Corl mortgage and to retain the other 
property in said mortgage, which is also embraced in the Teeter mort- 
gage, to apply to the latter. I f  so, there was a total failure of considera- 
tion, and the plaintiff can maintain this action to recover his black mare. 

I t  is well settled that if one party has a lien on two pieces of property, 
and the other has a lien on one piece only, the latter has the right in 
equity to compel the former to resort to the other piece of property in 
the first instance if this is necessary to satisfy the claims of both parties. 
There is no difficulty in applying this principle when the property is in  
the possession of the mortgagor. The question here is, Did the plaintiff 
get a title to the claybank horse superior to the mortgagee when the 
mortgage was on record at the time the mortgagor traded the claybank 
horse to the defendant Furr, and Fur r  traded i t  to the plaintiff 1 I f  Har- 
rington had bought without notice he would have had a superior title to 
the horse over the mortgagee. But he bought when the mortgage was 
on record at the time he exchanged horses with F u r r ;  corisequently the 
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assignees of the mortgage had a right to take the horse when- (612) 
ever they found him. 

Teeter and Dees got possession of the claybank horse as assignee of 
the Corl mortgage. Their right to sell the horse was not restriced be- 
cause they were the owners of both mortgages. Equity is not a lien, but 
a right to be administered. The defendant contends that the Teeter and 
Dees mortgage was not on record when the mortgagor traded the clay- 
bank horse; but the claybank horse was not in that mortgage. The doc- 
trine of marshaling is not determined by the situation when the successive 
securities are taken, but is to be determined a t  the time the marshaling 
is invoked. If the defendant had any right to h a ~ e  the securities mar- 
shaled they should have begun proceedings before the sale. 

The plaintiff surrendered the claybank horse at the demand of the 
mortgagee, and the defendant Fur r  standing by without speaking when 
the assignees of the mortgage, Teeter and Dees, sold the claybaiik horse, 
he cannot now be heard to assert that the plaintiff should have com- 
pelled the marshaling of securities so as to have exempted the claybank 
horse from sale till the other property in the mortgage which was doubly 
charged had been sold under the first mortgage. 

There was an entire failure of consideration and the plaintiff had the 
right to recover back his black mare, and the court mas correct when he 
instructed the jury upon all the evidence to answer the issue in favor 
of the plaintiff. 

No error. 

Cited: Harris ?;. Cheshire, 189 N.C. 228, 229 (2c, 3c) ; Trust Co. v. 
Godwin, 190 N.C. 517 (2c) ; Fertilizer Co. v. Smith, 199 N.C. 727 (3d) ; 
Stokes v. Stokes, 206 K.C. 110 (3c) ; Hood v. Jfacclesfield Co., 209 
N.C. 279 (3c). 

MRS. K. 0. SANDERS v. W. H. RAGAN, ADMINISTRATOR OF W. W. HINSHAW. 

(Filed 6 December, 1916.) 

1. Contracts-Quantum ~Meruit-Rlarriage-Fraud-Husband and Wife. 
Where one having a liring lawful wife induces another woman to go 

through the marriage ceremony with him in the innocent belief that she 
is becoming his wife, and by keeping her in ignorance of the fact of his 
marriage she lives with him, lends hiin money, and performs ~aluable 
services for him without expecting remuneration or compensation, she is 
entitled to recover from his estate, by reason of the fraud practiced upon 
her by him, upon a quantum meruit, the value thereof orer and above the 
benefits she may have received in clothes, maintenance, etc. 
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2. Contracts-Implied-Wrongdoer-Indebitatus Assumpsit. 
An action of indebitatus assumpsit is dependent largely upon equitable 

principles, and in the absence of special contract, and unless in contra- 
vention of public policy, it will usually lie wherever one has been enriched 
or his estate enhanced at the expense of another under circumstances that 
in equity and good conscience call for an accounting by the wrongdoer. 

3. Contracts-Implied-Tort-Waiver-Indebitatus Assumpsit. 
When one's property has been wrongfully conrerted by fraud or deceit, 

the owner is allowed to waive the tort and sue on an implied contract 
under the equity of indebitatus assumpsit. 

(613) CIVIL ACTION to recover for work and labor done and money 
advanced by plaintiff to defendant's intestate while they lived 

together as man and wife, tried before Cline, J., and a jury, at  March 
Term, 1916, of GUILFORD. 

The allegations and proof on the part of plaintiff tended to show 
that on or about 20 September, 1913, she was induced to go through 
the forms of marriage with defendant's intestate, and lived with him as 
his wife, fully believing she was such, till the date of his death in 
February, 1915, when she ascertained that, during all the time intestate 
had a lawful wife still living, resident elsewhere; that during said 
period and association plaintiff advanced him $200 in money, to be used 
in building a home, and, in addition, had rendered him various services 
of value, in waiting on him in his last sickness, etc., and that said money, 
etc., was reasonably worth $680. 

There was denial of liability on the part of defendant, and, on gen- 
eral issue of indebtedness, the court submitted to the jury the question 
of money advanced and the amount of the same, and, in reference to the 
claim for work and labor, charged the jury, among other things, in sub- 
stance, that plaintiff could not recover if she had knowingly and volun- 
tarily lived in illicit relationship with defendant during said time, and 
further, "That if 'plaintiff went through the form of marriage with 
W. W. Hinshaw, deceased, honestly believing she was marrying him, he 
knowing that he had a living wife, and, therefore, could not marry-if 
she went into his house under those circumstances and resided with him 
in  the apparent relationship of husband and wife, and she served him, 
labored for him, and those services and those labors had a value to him; 
that it turned out afterwards that she was not his wife, could make no 
claim upon his representative or his estate after his death-in such case 
the law would raise for her benefit an implied promise to pay her for 
what the jury might find her services to be reasonably worth over and 
above, that is, in excess of, what benefits by way of food and clothing and 
keep and maintenance she received from him, if any you should find.' " 
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There was verdict for plaintiff for $422. Judgment on verdict, and 
defendant excepted and appealed. 

Clifford Brazier for plaintiff. (614) 
Roberson, Barnhart & Smith, King & Kimball for defendant. 

HOKE, J. There is conflict of authority on the question presented in  
this appeal, but we are of opinion that the decisions in support of plain- 
tiff's claim have the better reason and that the judgment in her favor 
should be affirmed. True, the position is fully recognized in this juris- 
diction that no recovery can be had for services rendered when they are 
given and received without expectation of pay. Guano Oo. v. Bennett, 
170 N. C., 345, citing TYinkler v. Rillian, 141 N.  C., 578; and Prince v. 
McRae, 84 X. C., 675. But the principle should have no application to 
this record, where, on the facts as accepted by the jury, the plaintiff 
being without default, has rendered services of value in ignorance of the 
essential relevant facts and was induced thereto by the fraud and wrong 
of the intestate. I n  such case we think that the general equitable prin- 
ciples of indebitatus cxssumpdt should apply and the cases which so hold 
should be approved as controlling. Fox v. Bawson's Curator, 8 Martin 
(La.), 94, 4th Reprint, 47; Higgins v. Breece, 9 Mo., 497; Heckham c. 
Heckham, 46 Xo. App., 496; Roardman v. Ward, 40 Minn., 389; Keener 
on Quasi Contract, p. 318. 

Two of the cases opposing this position, Franklin v. Waters, 33 Md., 
322, and Cooper v. Cooper, 147 Mass., 370, and cited in several text- 
writers of recognized merit as upholding the better view, have been sub- 
jected to intelligent criticism in Mr. Keener's work, and the decisions 
rendered in these cases are expressly disapproved. Keener on Quasi 
Contract, pp. 321-22-23-24-25. 

Speaking to the decision in Franklin v. Waters, a case where a slave, 
who-had been freed by the will of his former owner, was kept in ignor- 
ance of the fact and thereby made to serve for some length of time as a 
slave, by the heir and successor of the testator, and recovery on a 
quantum meruit was denied, the author says: "The reason why a man 
who does not intend to charge for services rendered is not allowed to re- - 
cover compensation therefor is because the gift of a thing is inconsistent 
with a sale or barter thereof, and, therefore, one to whom a thing has 
been given is not doing anything inequitable in refusing to pay therefor. 
The principle, therefore, clearly, has no application to a case where the 
plaintiff has been induced by fraud to give services to the defendant 
which the defendant knew he had no right to claim, and which he also 
knew would not have been rendered but for the belief of the plaintiff in 
the defendant's right thereto." And, in reference to Cooper v. Cooper, 
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supra, a case as to a claim for services exactly similar to the one before 
us, in  which a recovery was also denied, on a quantum meruit, the Court 

holding that plaintiff's remedy should have been in tort for the 
(615) deceit, it is said, among other things: "It is submitted with all 

deference that a different result should have been reached in this 
case. I t  is true that the intestate's accepting the plaintiff's services was 
an incident of a previous wrong, and not an independent tort. But i t  is 
also true that the intestate, by accepting the services. wrongfully enriched 
himself at the plaintiff's expense; and while if he had received nothing 
of value from the plaintiff, the plaintiff could only have sued for breach 
of promise to marry, or in tort for deceit, yet it is submitted that when 
he, because of his tort, enriched himself, the plaintiff, if she saw fit to 
sue, not for damages, but simply for compensation to the extent that the 
defendant had profited by his wrong, should have been allowed to do so." 
And speaking further to this decision : "If instead of receiving the serv- 
ices of plaintiff, the defendant had, in the exercise of his supposed 
common-law marital rights, reduced to possession choses in action belong- 
ing to the plaintiff, it hardly seems possible that a court ~ o u l d  hold that 
as the right to sue in tort had been lost by the death of the intestate, the 
plaintiff could recover against his estate the money received in ex- 
tinguishment of choses in action, which in fact belonged to the plaintiff, 
and which the defendant unlawfully appropriated to his own use. Had 
the plaintiff in this case surrendered to the defendant money or other 
chattels to which the defendant asserted a right because of his marital 
rights as husband, it does not seen1 possible that a court would hold that 
because of the loss of the right to sue in tort by the death of the intestate, 
no claim could be asserted against his estate for the value so received 
by him. And yet in point of principle it is submitted that it is im- 
possible to distinguish betmeen the receipt of money or other property 
by the defendant and the receipt of services. The plaintiff, whether she 
conferred a benefit 011 the intestate by rendering services or by delivering 
him money or other personal property, in either case parted with a right 
in rem under a mistaken supposition, induced by the fraud of the defend- 
ant, that the defendant was entitled thereto." A line of reasoning mhich 
gires full support to plaintiff's right to recorer for money advanced, in 
the principal case, and to our minds equally sustains her recovery for 
services rendered and received by intestate to his pecuniary advantage. 
The action of indebitatus assumpsit, as stated, is dependent largely on 
equitable principles, ~Uitchell v. Walker, 30 N. C., 243, and, in the ab- 
sence of a special contract controlling the matter and unless in contra- 
vention of some public policy it will usually lie wherever one man has 
been enriched or his estate enhanced at another's expense under circum- 

668 
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stances that, i n  equity and good conscience, call for  a n  accounting by 
the wrongdoer. 

Our  decisions uphold recoveries when money is not justly due (616) 
has been paid under a mistake of fact. S iwms  v. Viclc, 151 
N. C., 78. 

When a man's property has been wrongfully converted or obtained by 
fraud o r  deceit, the owner is allowed to waive the tort and sue on con- 
tract, Xtroud v. Ins. Go., 148 N. C., 54; W h i t e  v. B o y d ,  124 N. C., 177; 
and we see no reason for withholding the application of the principle 
from the present case, where i t  is established that  valuable services were 
rendered and received and plaintiff was induced thereto by the wrong 
and fraud of defendant. 

There is no error, and the judgment is affirmed. 
N o  error. 

Cited:  Lee v. R. R., 173 S . C .  580 (2c) ; A ~ m f i e l d  Co. v. Saleeby, 178 
N.C. 303 (2c, 3c) ; Blackwood v. R. R., 178 N.C. 343, 344 (2c) ; Patter- 
son v. Allen,  213 N.C. 633 (312) ; Potter  21. Clark, 229 N.C. 352 (2p). 

M. F. T E E T E R  v. SOUTHERN E X P R E S S  COMPANY ASD SOUTHERN 
RAILWAY COMPANY. 

(Filed 6 December, 1916.) 

1. Negligence-Partnership-Pleadings-Carries of Goods. 
Where the plaintiff sues a carrier, an express company, for damages to 

a shipment of goods, and in the complaint alleges ownership thereof, 
which is not denied in the answer, the defendant cannot escape liability 
upon the ground that the shipment was owned by a partnership between 
plaintiff and others. 

2. Carriers of Goods-Live Stock-viciousness-8egligence-Burden of 
Proof. 

While a carrier is not answerable in damages to a shipment of live 
stock caused by the natural viciousness of the animals, it  must establish 
to the satisfaction of the jury that the damages were thus caused, and not 
as a result of its own negligence. when the shipment was under its care. 

3. Carriers of Goods-Express Companies-Railroads-Live Stock-Con- 
tracts-Tort-Feasors, Joint. 

Where an express company violates its contract of carriage of a live- 
stock carload shipment in not allowing an attendant to ride free in the 
same car, owing to crowded conditions therein, and the attendant at- 
tempts to ride in a passenger coach of the same train under this contract, 
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but is ejected by the conductor thereon: in his action against the railroad 
and express company, it is Held, that the two defendants were not joint 
tort-feasors, and that whatever rights the plaintiff may have had arose 
em contractu with the express company, which was not responsible for the 
act of the railroad company in ejecting him. 

4. Carriers of Goods-Express Companies-Live Stock-Attendants-Con. 
tracts-Breach-Damages Minimized. ' 

Where an express company contracts for free transportation of an 
attendant on a carload of live-stock shipment, which it does not perform, 
and the attendant is ejected by the conductor on the passenger train 
drawing the car, while attempting to ride under his contract in the pas- 
senger coach, it becomes the attendant's duty to purchase a passenger 
ticket and make claim against the express company for the amount, in 
diminution of his damages, and not permit himself to be ejected from 
the train to his humiliation, and hold the express company responsible 
therefor. 

(617) CIVIL ACTION tried a t  ilpril Term, 1916, of CABARR~S,  before 
Long, J., upon these issues : 

1. Did the defendant, the Southern Express Company, enter into a 
contract with the plaintiff on 24 January,  1915, to transport a car of 
horses and mules from East  St. Louis, Illinois, to Albemarle, N. C., with 
the privilege of free transportation to the plaintiff as attendant and care- 
taker to look after said stock while i n  transit, as alleged in  the com- 
plaint ? Answer : "Yes." 

2. Was the Southern Railway Company, the codefendant, one of the 
carriers employed by the Southern Express Company to transport said 
car of horses and mules from East  St. Louis, Illinois, to Xlbemarle, 
N. C. ? Answer : "Yes." 

3. Were the horses and mules of plaintiff injured by the negligence of 
the defendant, the Southern Express Company, while i n  transit, as 
alleged in  the complaint ? Answer : "Yes." 

4. I f  so, what damages, if any, is the plaintiff entitled to recover of 
the Southern Express Company for the injuries to said horses and 
mules ? Answer : "$27.50." 

5. Was the plaintiff wrongfully ejected from the train a t  Biltmore, and 
was such wrongful ejection due to  the acts and conduct of the Southern 
Express Company, as alleged in  the complaint ? Answer: "Yes." 

6. I f  so, what damages, if any, is the plaintiff entitled to recover of 
the Southern Express Company by reason of said ejection from the 
train, as alleged in  the complaint? Answer: "$500." 

7. Were the horses and mules injured by the negligence of the South- 
ern Railway Company in transit, as alleged in the complaint? An- 
swer : "No." 
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8. I f  so, what damages, if any, is the plaintiff entitled to recover from 
the Southern Railway Company by reason of said injuries? Answer: 
"None." 

From the judgment rendered, the Southern Express Company ap- 
pealed. 

J.  W.  Keerans, A!. H. Caldwell for p la in t i f  
J .  Lee Crowell for defendanf .  

BROTN, J. On 24 January, 1915, the plaintiff entered into a (618) 
written contract with the defendant express company for the 
transportation of a car-load of horses and mules from East St. Louis, 
Ill., to Albemarle, N. C. 

The plaintiff in his complaint states two distinct causes of action. 
Whether two such causes of action can be properly joined is doubtful, 
but as no such point is made, we will not decide it. We only note it 
so that this may not be regarded as a precedent. 

FIRST CACSE O F  ACTION 

Plaintiff sues the defendant express company to recover damages for 
injuries to the live stock, alleged to have been caused by the negligence 
of the express company. The defendant contends that plaintiff cannot 
recover for damages to the stock because the plaintiff is a member of 
a copartnership to which the stock belongs. This position is untenable. 

I n  section 3 of the complaint it is alleged that plaintiff is the owner of 
the stock, and that the contract for transportation was made with him. 
The defendant answers said section specifically and does not deny the 
allegation of ownership. As to the negligence alleged, the stock was in- 
jured while in the custody of the express company, and the burden of 
proof is upon such defendant to exculpate itself. I t  is true that a carrier 
is not liable for damages caused by an animal's natural viciousness or by 
the viciousness of other animals (6  Cyc., p. 382), but as the injuries oc- 
curred while the stock was in the care of the carrier, i t  must establish 
to the satisfaction of the jury that the injury is not the result of its own 
negligence. I n  a shipment of live stock the carrier is to some extent an 
insurer, and the burden is upon it to show that injuries in transportation 
were not caused by its negligence. Schloss-Davis Co. v. R. R., 171 
N.  C., 350; R y .  Co. v. Slat terly ,  107 N .  W., 1045 (Neb.). 

The motion to nonsuit upon this cause of action for injuries to the 
stock was properly denied. 

SECOND CAUSE O F  ACTION. 

Plaintiff alleges that under the written contract for the transportation 
of the stock, the express company undertook to give him transportation 
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without further cost to plaintiff from East St. Louis to Albemarle. The 
clause of the contract relied on by the plaintiff is as follows: "In consid- 
eration of the carriage of plaintiff without charge upon the same car 
wherein the animals referred t o  are forwarded, he assumes all injury 
to person or property." The agent wrote in pencil on the contract. 

'(One attendant free." 
(619) The plaintiff alleges that the stock car was full of animals and 

sealed up, and that there mas no room in it for him as the attend- 
ant of the stock, so he rode in the passenger cars. He  avers that he ex- 
hibited the contract to the several conductors and it was dulv honored on 
connecting railroads until he reached Knoxville, Tenn., on the Southern 
Railway, when the conductor from that place to Asheville refused to 
honor it, and in  consequence he paid his fare to Asheville. The plaintiff 
refused to pay his fare from Asheville to Salisbury, and the conductor on 
that train refused to honor the contract so far as the right to ride in pas- 
senger car and ejected the plaintiff at Biltmore. Plaintiff purchased a' 
ticket and took the next train to Salisbury. Plaintiff avers "that such 
ejection was illegal, in violation of his rights under the written contract 
with the express company, and caused hini much humiliation, indignity, 
and mental distress." Plaintiff seeks to recover compensatory damages 
of the express company for this alleged tort. 

The court charged the jury that "The two companies (the express and 
railway companies) are joint tort-feasors, and their liability may be a 
recovery against both." 

I t  is contended that under the express terms of the written contract, 
exhibited by plaintiff to conductor, the plaintiff had no right to travel 
in the passenger cars without paying his fare, and that the conductor 
was right in ejecting him therefrom. As the plaintiff and the railway 
company did not appeal, me will not consider that contention, but will 
rest our decision upon other grounds. 

The court erred in holding that the express company is a joint tort- 
feasor with the railway company and liable for the tort alleged to have 
been committed by the conductor. An express company is not a car- 
rier of passengers, but is a carrier of goods. The business of an express 
company, as usually conducted, involves continuous custody of goods 
received as a bailee from the time of their receipt until their final de- 
lirery, although the transportation thereof is to be effected by means of 
vehicles belonging to and controlled by others. 6 Cyc., 369. 

Vnder their charters the duties and powers of express companies are 
defined, and do not extend to the carriage of passengers in interstate 
commerce. There is nothing in this record indicating that the express 
company was authorized to give or sell transportation orer the Southern 
R,ailmay. Were it otherwise, the written contract, introduced by plain- 
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tiff, contains nothing that would on its face authorize the conductor of 
the railway to accept it in payment for transportation in its passenger 
coaches. 

Whatever rights the plaintiff may have arise out of that paper-writing, 
and are ex contractu and not ex delicto. When the conductor 
refused to accept it for transportation, i t  mas plaintiff's duty to (620) 
pay for his passage, as he had preriously done, and thereby mini- 
mize the damage. H e  should hare then presented his bill of expenses to 
the express company, and if payment was refused, plaintiff should have 
sued on the contract if he thought there had been a breach of it. He  has 
no cause of action against the express company as a joint tort-feasor. 
The motion to nonsuit as to this, the second cause of action, is allowed. 

The cause is remanded to the Superior Court of Cabarrus County with 
instruction to enter judgment in accordance with this opinion. The 
costs of this appeal will be equally divided between plaintiff and de- 
fendant express company. 

Error. 

Cited: Davis v. Livestock Go., 188 X.C. 221 (212) ; Fuller v. R. R., 214 
N.C. 652 (2c). 

11. I?. TEETER v. SOUTHERN EXPRESS COMPANY. 

(Filed 19 December, 1916.) 

Appeal and Error-Rehearings-Rules of Court. 
In order to obtain a rehearing of a case in the Supreme Court it is 

necessary for the applicant to observe Rule 52 (amended 170 N. C., 1 )  
and Rule 33 (164 N. C., 5 5 7 )  of the Court, and where he has failed to file 
the certificates of two disinterested members of the bar, indorsed by two 
members of the Court, the application will not be considered, except in 
certain instances where the Court may reconsider the case ex rnero motu. 

J. W. Keerans f o r  plaintiff. 

PER CURIAM. This is a petition to rezxamine our opinion in this case 
before it is certified down, and to order a reargument. 

The rules for rehearing, which, as we have said, is in effect an appeal 
from this Court to itself, are set out in  Rule 52 (since amended, 170 
I\T. C.) 1) and Rule 53 (164 N. C., 556). Among these requirements is 
that the petition shall be accompanied by the certificate of two disinter- 
ested members of the Bar  of this Court and shall be indorsed by two 
members of this Court as a proper case for rehearing. These require- 
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ments, as well as the others therein set out, are absolutely necessary to 
prevent the Court from being overwhelmed with such applications. 

I t  is probably very rarely the case that counsel who ha've lost agree 
with the Court in the result, and if in this speedy and shorthand method 

a rehearing in every case can be had even before the opinion is 
(621) certified down (by which time counsel might some times be more 

inclined to assent to the correctness of the decision), it will require 
much of our time to reconsider our opinions as fast as they are filed. 

I t  is possible that the opinion in a case of great public importance, or 
in which some patent error has been committed, should be held up by the 
Court ex mero motu for fuller examination or consideration upon the 
matter being called to our attention when irreparable damage ;odd be 
done by the orderly procedure for rehearings, under our rules; but this 
case is not of that nature. I t  is like many other cases in which counsel 
are fullv and sincerely convinced that the-Court has made an error. I n  
such case the losing party has his remedy by getting two disinterested 
counsel to examine the matter, and, if they agree with him, then to pre- 
sent his petition with their certificates to two judges of this Court, and if 
on consideration by them they indorse it for reconsideration the opinion 
will then be reconsidered by the Court, with or without argument, as the 
Court may order. 

I n  the case relied on by the petitioner, Robinson v. ~UcDozuell, 125 
N. C., 337, the Court was asked to withhold an opinion until counsel 
could prepare and file a petition to rehear, and the Court declined to 
grant the motion. I n  S. v. Council, 129 N. C., 511, we said: "An ap- 
peal to this Court is a right. Not so as to a petition to rehear (Herndon 
v. Ins. Go., 111 N. C., 384; Snlomon v. Bates, 118 N. C., 321)) which is 
an appeal from this Court to itself, and only allowable ez necessitate 
when there is no other possible relief from its judgment." 

We see no reason in this case to "put in above the ford." The petitioner 
can still proceed to make his application for a rehearing in the manner 
prescribed by the Rules of this Court. 

Motion denied. 

Cited: Moore v. Tidwell, 194 N.C. 187 (cc) ; X. v. Lea, 203 N.C. 
35 ( c ) .  
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(622) 
WALTER M. KLUTTZ AISD MARY WISE v. EUMUND C. KLUTTZ ET AL. 

(Filed 6 December, 1916.) 

1. Deeds and Conveyances-Unrecorded Deeds-Color of Title-Purchasers 
for Value. 

Where both parties to an action to recover lands claim by deeds from 
an heir a t  law of the deceased owner, one of which had been recorded 
and the other not, the unrecorded deed is color of title when the grantee 
in the recorded one does not show that he was a purchaser for value. 

2. Deeds and Conveyances-Unrecorded Deeds-Color of Title-Possession 
-Trials-Evidence-Questions for Jury-Dower. 

Where in an action to recover lands the plaintiff claims under a re- 
corded deed from the heir at lam of a deceased owner, and defendant 
under an unrecorded deed from him as color of title; and there is evi- 
dence that the defendant had married the widow of the deceased owner, 
entitled to dower in the lands, and in that capacity had lived thereon 
and cultivated them; and the evidence is conflicting as to whether his 
possession was under his deed or by virtue of his wife's right of dower, 
and as to his unequirocal act showing that he claimed in his own right: 
Held ,  the question of the sufficiency of his possession was for the jury, 
and the fact that he permitted the grantee under the registered deed to 
remain in possession for twelve or fourteen years without objection, and 
that his deed remained unregistered for twenty years, were circumstances 
to be considered by the jury as tending to prove that he did not claim 
ownership thereunder. 

CIVIL ACTION tried before Berguson, J., a t  February Term, 1916, of 
ROWAN. 

This is a civil action brought by the plaintiff against the defendants 
i n  the Superior Court of Rowan County to recover the possession of a 
15-acre tract of land described in  the complaint, subject to the alleged 
dower right of the defendant Mrs. L. J. Colly (n6e E. M. Kluttz). The 
land in  controversy was owned by Edmund Milas Kluttz a t  the time of 
his  death in  1865. Edmund M. Kluttz left surviving two children and 
heirs a t  law, who are Mary Wise, one of the plaintiffs, and Pau l  S. 
Eluttz,  the father and grantor of Walter M. Kluttz, the other plaintiff. 
Edmund M. Kluttz left surviving a widow, who shortly afterwards mar- 
ried S. B. Colly. On  5 November, 1881, P a u l  S. Kluttz executed a deed 
for  his one-half interest in the land to Samuel B. Colly. This deed was 
properly probated and recorded in  the office of the  register of deeds on 29 
January ,  1914, eight months prior to the institution of this suit. On 28 
July,  1914, the defendant Mrs. L. J. Colly and the other heirs a t  law of 
S. B. Colly conveyed all of the land in  question to the defendant Ed.  
Kluttz. 



I N  THE SUPREME COURT. [I72 

(623) The deed from Paul S. Kluttz and wife to the plaintiff Walter 
M. Kluttz is dated 26 January, 1914, and was registered 28 

January, 1914. 
I t  appears, therefore, that the plaintiff Walter M. Kluttz and the 

defendants both claim under deeds from Paul S. Kluttz, and that the 
deed of the plaintiff was registered one day before the deed of the 
defendants. 

The defendant relies on adverse possession under color of title. 
At the conclusion of the evidence his Honor held that the plaintiff 

Mary Wise was entitled to recoaer one-half the land, to which there 
is no exception. 

He  also held that the deed from Paul S. Kluttz to Samuel B. Colly 
mas color of title, although unregistered, and instructed the jury, if they 
believed the evidence, to find that the defendant and those under whom 
he claimed had held possession of the land adversely a sufficient length 
of time to perfect his title as against Walter M. Kluttz, who excepted 
and appealed from the judgment in favor of the defendant as to the one- 
half of the land he claimed. 

Vanderford & Coughenour for 
T.  F. K lu t t z  and John L. Randlemam for defendants. 

ALLEN, J. The deed from Paul S. Kluttz to Samuel B. Colly is color 
of title as against the plaintiff Walter M. Kluttz( although unregistered, 
because it is not made to appear that Walter M. Kluttz is a purchaser 
for value ( R i n g  v. AlacRacknn, 168 N.  C., 624, and cases there cited), 
and we sustain his Honor's ruling in this respect. 

We are, however, of opinion that the evidence of adverse possession is 
not so clear and unequivocal as to warrant the instruction to the jury 
that if they believed the el-idence to find that the defendant and those 
under whom he claims had held adversely for a length of time sufficient 
to perfect his title. 

The rule as to adverse possession pertinent to the evidence in this 
record is stated clearly and accurately by Walker,  J., in Loclclenr v. 
Savage, 159 N. C., 237, as follows: "It consists in actual possession, 
with an intent to hold solely for the possessor to the exclusion of others, 
and is denoted by the exercise of acts of dominion over the land, in 
making the ordinary use and taking the ordinary profits of which it is 
susceptible in  its present state, such acts to be so repeated as to show 
that they are done in the character of owner, in opposition to right or 
claim or any other person, and not merely as an occasional trespasser. 
I t  must be decided and notorious as the nature of the land will permit, 
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affording unequivocal indication to all persons that he is exercising 
thereon the dominion of owner." 

Let us apply this rule to the evidence, keeping in mind that (624) 
Samuel Colly, on whose possession the defendant must rely, did 
not enter into possession of the land in controversy until after his mar- 
riage $0 Leah Jemina Kluttz, mother of Baul S. Kluttz and widow of 
Edmund Milas Kluttz, the former owner of the land, and that her pos- 
session would not be adverse to the heir. E'verett v. flewton, 118 
N. G., 919. 

One witness for the defendant, T. D. Link, testified on his exaniina- 
tion in chief that Mr. Colly had been in possession of the land ever since 
he had known him and that he had claimed the land for many years, 
but on cross-examination he stated that he did not know that Mr. Colly 
had ever lived on the land and that he never saw him on it. 

L. W. Lingle, another witness for the defendant, stated that Mr. Colly 
had lived on the land for years and that he had been claiming it thirty- 
five or forty years, but he does not state how long he mas in possession, 
and states on cross-examination that he does not remember when Mr. 
and Mrs. Colly moved away from the land. 

Edmund Kluttz, the defendant, testified that he remembered that Mr. 
Colly had charge of the land for twenty or twenty-five years. On cross- 
examination he stated that he did not remember when Mr. Colly lived 
on the land. 

Robertson, another witness, stated that he could not remember when 
Mr. Colly moved to the land, but he had been there some twenty-fire or 
thirty years, and, on cross-examination, that he lived on the land with 
his wife and her two children, that they all worked the land together, 
and that he did not h o w  whether he claimed the land or not. 

Luther Peeler, another witness, stated that Mr. Colly claimed the 
land, that he didn't know who else claimed it, that he held it up to the 
time of his death, which was about two years before this action was insti- 
tuted; but, upon cross-examination, he said that he never saw X r .  Golly 
on the land, that he did not live on i t  when he knew him, that so far  as 
he knew he never lived on it, and that he never heard Mr. Colly say 
that he claimed the land in controversy. 

A. B. Petree stated that Mr. Colly had been claiming the land for 
seventeen or eighteen years, and D. T. Lingle, that Mr. Colly had been 
claiming the land thirty or thirty-five years and that he supposed he had 
been working it. 

Mrs. Colly testified that the land in contronmy belonged to her hus- 
band, Samuel B. Colly, because he married her, and she then further 
testified that he had been in possession and had cultivated the land 
twenty-five or thirty years. 
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(625) This is a fair summary of the evidence for the defendant, and, 
on the other hand, the plaintiff offered evidence tending to prove 

that after the date of the deed from Paul S. Kluttz to Samuel Colly, 
under which the defendant claims, Samuel Colly and his wife moved 
from the land and that Paul  S. Kluttz entered into possession in 1881 
and had the exclusive control and possession thereof for twefve or 
fourteen years thereafter; that Samuel Colly had never claimed the own- 
ership of the land; that Samuel Colly and wife had been let into posses- 
sion by Paul S. Kluttz under an agreement that the wife of Golly, who 
was entitled to dower in the land, should have the land in lieu of dower, 
and that there was a further agreement at  another time with Samuel 
Golly and his wife that they should have the use of the land free and 
without rent if they would take care of the children and would educate 
them. 

The jury might well have concluded from this evidence that Samuel 
Colly and wife were in possession of the land by virtue of the right of 
his wife to dower, and that there was no unequivocal act showing that 
he mas claiming the land in  his own right. 

The fact that Paul S. Kluttz was permitted to remain in possession 
for twelve or fourteen years after the signing of the deed to Samuel 
Colly without objection, and that this deed remained unregistered for 
more than twenty years, were circumstances tending to prove that Colly 
never claimed ownership under this deed. 

We therefore conclude that there was error in  the instruction given 
and there must be a new trial. 

New trial. 

Cited: Alexander v. Cedar Works, 177 N.C. 146 (2c) ; Eaton v. Doub, 
190 N.C. 19 (2e) ; Rook v. Horton, 190 N.G. 183 (2c). 

H. T. COOKE v. THOMAS J. J E R O M E  AND HENRY LITTLETON. 

(Filed 6 December, 1916.) 

1. Automobiles-Statutes - Regulations - Negligence -Rule of Prudent 
Man-Evidence-Questions for Jury. 

Where the drioer of an automobile violates the statute by turning to 
the right to avoid a motorcycle traveling in the same direction upon a 
public road, and collides therewith, and action is brought to recover 
damages therefor, and the evidence is conflicting as to whether the motor- 
cycle was unexpectedly turned out in the wrong direction, resulting in 
the injury, the question of proximate cause depends upon whether the 
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driver of the automobile acted with reasonable prudence under the cir- 
cumstances, to avoid the injnry, or whether the collision was caused by 
the wrongful and unexpected act of the one on the motorcycle. The in- 
structions of the trial judge, in this case, are approved. G r e g o r ~ ' ~  Sup. 
Revisal, see. 2728a. 

2. Appeal and Error-Pleadings-Trials-Sonsnit-Assents of Error. 
The question of whether the owner of an automobile is responsible for 

the negligence of its driver while acting as the agent and in the employ- 
ment of another is not presented by this appeal, there being no allega- 
tion thereof in the answer, no motion to nonsuit or presentation thereof 
by assignnlent of error. 

CIVIL ACTION tried a t  February Term, 1916, of ROWAX, before 
Pergz~son, J., upon these issues: 

1. Was the plaintiff injured by the negligence of the defendants, as 
alleged in  the complaint ? Ansmer : '(Yes." 

2. Did the defendant contribute to his om7n in jury  by his own negli- 
gence, as  alleged in  the answer? Answer: "No." 

3. What damages, if any, is plaintiff entitled to recover? Answer: 
"$941." 

J.  F. Hudson, T .  O. Hudson: and E.  8. Delaney for ~ l n i n f i f .  
A. H.  P&e, Edward C.  Jerome for defendant. 

BROWN, J. This action is brought to  recover damages for personal in- 
juries sustained by plaintiff by reason of the alleged negligence of de- 
fendants i n  causing a collision between defendant's automobile and 
plaintiff's bicycle. Both were traveling in  the same direction, the defend- 
ant  Littleton driving the car, of which defendant Jerome was the owner. 

The  alleged negligence consists of a violation of the statute, Greg. 
SUP. sec. z-raaa, 1 Iz. : "Any T ) P ~ S O ~  SO operating a motor vehicle shall, on 
overtaking any such horse, draft an;mnl, 0 1  other vehicle, pass to 
the left side thereof, and tlze rider or driver of such horse, dmf t  ( 6 2 7 )  
animal, or other vehicle shall, cm soon as practicable, turn to the 
right so as to allozu free passage on ihe left." Section 20 of the same 
statute provides that  "Any person violating any provision of this act 
shall be guilty of a misdemeanor, and upon conviction shall be fined not 
exceeding $50 or imprisoned not exceeding thir ty days." 

There is  abundant evidence that  defendant's machine turned to the 
right, instead of to the  left, as required by statute, in order to pass plain- 
tiff. The  evidence of defendant tends to prove that  plaintiff first turned 
to  the left, thereby misleading them, then suddenly wheeled to the right 
i n  front  of their machine, and tha t  this caused the collision. This is  de- 
nied by the plaintiff, who offers evidence tending to prove that  he turned 
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to the right and remained on right-hand side of the road, and was within 
4 feet of the cross-ties on that side when struck by the machine; that as 
soon as the horn sounded (the machine being then only 6 or 8 feet behind 
him), he turned to right towards street car line and IT-as struck by the 
machine in two or three seconds. There was evidence upon part of 
plaintiff that machine mas running 25 miles per hour and by defendants 
that it was running only 10 miles per hour. 

There are only three assignments of error, viz. : 
1. That the court erred in charging the jury: "The defendant mas re- 

quired under the law to exercise the care that a reasonably prudent man 
would to avoid injury to the plaintiff, and if the defendant failed to do 
so, having turned to the right of the road instead of turning to the left, 
the defendant would be guilty of negligence, and if that was the proxi- 
mate cause of the injury, it ~ ~ o u l d  be your duty to find the first issue 
'Yes'; but if by the conduct of the plaintiff, the defendants, as the party 
operating the machine, the owner of it, had reasonable grounds to beliere 
and believed that the safe may to do mas to pass to the right, and it was 
unsafe to attempt to pass by going to the left, then it would not be negli- 
gence upon the part of the defendants to pass or attempt to pass turning 
to the right. Were the defendants excusable from going to the left by 
reason of the condiict of the plaintiff Z This is a question of fact for you." 

2. That the court erred in charging the jury: "If you anmer the first 
isme (Yes,' then it becomes necessary to answer the second issue and find 
from the evidence whether or not the plaintiff turned to the left, he on 
hi3 bicycle and they in their car; and did the defendant have reason to 
believe that if they proceeded on the left that they a-ould come together 
and be a collision, but to turn to the right they would be safe? And did 

the plaintiff, after he turned to the left, realize that he had made 
(628) a mistake in regard to the rules of the road, and then attempt to 

turn to the right without seeing the d a n e ~ r  1-0 7 w o  ~~p-aacl l lng,  
and ran in front of the car, and  mras that the proximate cause of his in- 
jury? I f  yon so f i ~ ~ d ,  it will be your duty to answer the second issue 'Yes.' 
Bnt if you fail to so find, i t  mould be your duty to ansmer it 'So.' " 

3. That the court erred in charging the jury: "The defendant con- 
tends that the plaintiff turned to the left, misled them, then suddenly 
turned to the right and thereby the injury caused. Plaintiff denies 
that ;  says that he turned to the right-that is his contention-the way 
he had a right to go. If he did not mislead the defendants by turning 
to the left, he t~ou ld  not be guilty of contributory negligence, and it 
~ ~ o u l d  be your duty to answer the second issue 'No.' " 

We cannot discov~r any error in the above instructions. I t  is ad- 
mitted by defendants that the driver of the machine turned to the right 
in violation of the statute. I t  is attempted to justify this by showing it 
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was necessary, owing to the conduct of plaintiff. As the ex-idence is con- 
flicting as to such conduct, the court properly submitted the matter to the 
jury. We think the charge presents the controversy to the jury clearly 
and fairly and gave defendants the full benefit of all they were en- 
titled to. 

I t  was contended on the argument that defendant Jerome is not liable, 
although he owned the car, because the evidence shows that it was in the 
control of defendant Littleton and in the temporary service of the Bel- 
mont Land Company at the time, and that defendant Jerome, although 
the owner of the machine, was only a passenger. 

This defense is not set up in the answer. There was no motion to 
nonsuit and it is not presented by any assignment of error. 

No error. 

E. C. BLAKE ET ALS. r. ANNIE SHIELDS ET ALS. 

(Filed 6 December, 1916.) 

Estates Tail-Statutes-Fee Simple. 
An estate granted to B "and to the heirs of her own body," etc., "it 

being expressly understood that the hereinafter described premises are 
to descend at her demise to the heirs of her body," etc., with tenendurn, 
"to have and to hold the above particularly described premises to the said 
party of the second part and to her heirs forever," conveys an estate in 
fee tail to B. which our statute converts into a fee simple absolute. Re- 
visal, see. 1578. 

PETITIOPIT for partition, instituted before the clerk of the Superior 
Court of MONTGONERY COUNTY, transferred upon the coming in of 
the answer to the Superior Court for trial in term-time, and tried (629)  
a t  April Term, 1916, before Long, .T. From the judgment rend- 
ered, plaintiffs appeal~d.  

C. C. Broughton, R. T .  Poole, R. L. Brown for plccintifs. 
Charles A. Armstron,g for defendants. 

BROWIT, J. The single question presented in this case is whether 
Mary C. Blake took an estate in  fee in the lands in controversy under a 
deed executed by Anderson Green, dated 14 February, 1883; if so, the 
judgment of the Superior Court, it is admitted, must be affirmed. The 
conveying clause of the deed reads as follows: "Has bargained, given, 
granted, sold, and conveyed to the aforesaid Mary C. Blake and to the 
heirs of her own body, and by these presents do gire, grant, sell, and 
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convey to her and her heirs forever, it being expressly understood that 
the hereinafter described premises are to descend at her demise to the 
heirs of her body," etc. The tenendum is as follows: "To have and to 
hold the above particularly described premises to the said party of the 
second part and to her heirs forever." 

I t  is contended by the plaintiffs that this deed conveys only a life 
estate to Mary C. Blake. We think the point has been determined ad- 
versely to that contention by numerous decisions of this Court. I t  is de- 
cided in Harrington v.  Grimes, 163 N. C., 76, that an estate to B. and 
his bodily heirs under the old law would have conferred a fee tail, which, 
under our statute, where a contrary intent may not be gathered from the 
instrument, construed as a whole, is converted into a fee simple. 

There are cases where the words ''bodily heirs" are a descriptio per- 
sonarum and are sometimes construed to mean children, but that is only 
where it is plainly manifest from the deed that the words are used in 
the sense of children. Such is not the case here. The point presented in 
this case was decided in a case almost on all-fours at  this term. Revks v.  
Murphy, ante, 579. In  that case the limitation was to Avey Revis, her 
heirs by the body of F. H. Revis. X r .  Justice Walker says: "This was 
at  0110 time a fee-tail ~ s t ~ t e  special (2 Blk. Com., 113, 114)) but by our 
statute of 1784 (Rev., see. 1578) it was converted into a fee simple abso- 
lute. The form of a limitation here and the one in Jones v. Ragsdale, 
141 N. C., 201, are the same. I t  was held in the latter case that the 
wife, Zilphia S. Jones, acquired a fee simple under and by virtue of the 
provisions of the statute, and our ruling in this case must be the same, 
viz., that Avey Revis by the deed of the Bairds to her got a fee-simple 
estate." 

The judgment of the Superior Court is 
Affirmed. 

Cited: Hartman v. Flynn, 189 N.C.455 (cc);  Welch v.  Gihson 19.3 

N.C. 689 (d)  ; Whitley v. Arenson, 219 N.C. 123 (c) ; Whitley v. Aren- 
son, 219 N.C. 130 ( j ) .  
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C. R. SMITH v. J. L. HOPPER. 
(630) 

(Filed 6 December, 1916.) 

1. Appeal and Error-Costs-Findings-Parol Evidence-Contracts-Ob- 
jections and Exceptions. 

The Supreme Court will not disturb on appeal the findings of a trial 
judge, in taxing costs, that a par01 agreement construed with a written 
agreement constituted a contract between the parties, when exception 
thereto has not been aptly taken. 

2. Appeal and Error-Costs-FindingMrespass-Stock Law-Impound- 
ing Cattle-Demand. 

Where it is found by the trial judge on an appeal from taxing cost of 
an action that the parties were lessors and lessees of certain lands, with 
a further agreement that defendant would pasture plaintiff's cow, had 
breached his contract in this respect by turning the cow out of the pas- 
ture and had later impounded her while straying on other of his lands 
in stock-law territory; that defendant threatened to turn out plaintiff's 
cow, as stated, unless he came for her, which he refused to do: Held, the 
plaintiff's cow was rightfully in defendant's pasture; this was no act of 
trespass ; the cow mas wrongfully impounded; the evidence established 
a refusal of defendant's demand, and the costs were properly taxed 
against him. 

CIVIL ACTION tried before Webb, J., a t  J anua ry  Term, 1916, of 
CLEVELAND. 

This is an  action to recover possession of a cow, commenced before 
a justice of the peace, who rendered judgment in  favor of the plaintiff 
for  the cow and for costs. 

The defendant appealed from that  part  of the judgment taxing him 
with the costs, and upon the hearing in the Superior Court the following 
facts were found : 

Plaintiff was a tenant of the defendant for the year 1915, and in  addi- 
tion to renting the plaintiff certain lands, the defendant agreed that the 
plaintiff should have the right to keep not exceeding two cows in  defend- 
ant's pasture, although this par t  of the agreement was not included in the 
written contract of rental ;  that  i n  pursuance of this agreement the plain- 
tiff kept one cow in  the defendant's pasture during the year 1915 continu- 
ously, along with defendant's cows, and until the defendant, in the fall of 
1915, while gathering his corn and hauling i t  along the road which 
passed through the pasture, notified plaintiff three times to take his cow 
out of the pasture and keep it until the defendant finished hauling the 
corn. 

The plaintiff refused to take his cow out of the pasture, and defendant 
left the bars down and plaintiff's cow went out of the pasture into 
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(631) defendant's cornfield, whereupon defendant took the cow into his 
possession and carried her away nearly one-half mile, and placed 

her in his lot. Plaintiff telephoned to defendant, requesting that he re- 
turn his cow to pasture by 10 o'clock next morning, and notified him 
that if he did not do so he would take out claim and delivery papers for 
his cow, whereupon the defendant replied that plaintiff could get his cow 
any time he wanted her if he would keep her up until he had finished 
hauling his corn. The plaintiff waited until after the time expired in 
which he had notified defendant to return the cow to pasture, and the 
cow not hal-ing been returned, plaintiff procured a justice of the peace 
to issue claim and delivery papers and instituted suit for the possession 
of his property. 

His Honor sustained the judgment of the justice's court, including 
that portion which taxed the defendant with the costs of the action, to 
which judgment defendant excepted and appealed. 

Rybum & Hoey for p l a h t i f .  
L. B. Wetmore and Quinn, Hamrick & Harriss for defendant. 

ALLEN, J. The principal reasons urged in the brief of the defendant 
against the judgment rendered are (1) that parol evidence was not ad- 
missible to prove the agreement that the plaintiff was to have the right 
to keep two c o ~ s  in the pasture of the defendant, as there was a written 
contract of lease; (2 )  that the plaintiff was a licensee or trespasser, and 
it was his duty to take the cow out of the pasture when required to do so; 
(3) that the cow was in  the stock-law territory and the defendant had 
the right to impound her;  (4) that there was no demand for possession 
before the commencement of the action. 

The answer to these positions is that there n-as no objection to the 
parol evidence, and upon it the court has found as a fact that a valid 
contract subsisted, which gave the plaintiff the right to keep his cow 
in the pasture. 

If so, the plaintiff was not a licensee or trespasser, but was acting 
as of right, and the defendant could not wrongfully turn out the cow 
in his own field and then impound her. 

These findings also establish a demand and refusal, because under 
them the defendant had no right to take the cow from the pasture, nor 
to impose as a condition for the return of the cow that the plaintiff 
should "keep her up." 

Affirmed. 
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(632) 
ATLAS BRADSHAW ET ALS. v. CITIZENS NATIONAL BANK ET ALs. 

(Filed 6 December, 1916.) 

1. Appeal and Error-Motion to Dismiss Action-Final Judgment. 
An appeal from the refusal of a motion to dismiss a n  action is prema- 

ture and will not lie, the proper procedure being for the movant to ex- 
cept, and reserre the exception in appealing from an adTerse judgment 
rendered, after a trial or hearing upon the merits of the case, with proper 
assignment of error. 

2. Xonsuit-Statutes-Costs-Xew Action. 
Revisal, see. 370, providing, among other things, that  a new action upon 

the same subject-matter between the same parties may be commenced 
within one year after nonsuit, as  amended by chapter 211. Laws 1915, with 
proviso that  the costs in such action shall have been paid before the com- 
mencement of the new suit, etc., does not forbid the commencement of a 
second action without paying the costs of the first, but annexes this as  a 
condition to bringing the new action free from the bar of the statute, if 
pleaded; and a motion to dismiss it  before answer filed, upon the ground 
that  the costs of the former one had not been paid, will be denied. 

CLARK, C. J., concurs in the result. 

CIVIL ACTIOK heard, on motion to  dismiss, by Shaw, J., at April 
Term, 1916, of MITCHELL. 

The following facts were found hy the judge: 
"Prior tn  1 January, 1815, a suit between the same parties, plaintiffs 

and defendants, as those in this case IT-as instituted in the Superior Court 
of Yancey County, and was not brought in formn pauperis,  but the 
plaintiffs gave bond in that suit for the costs. The action in the Supe- 
rior Court of Yancey County and this action were both brought for the 
identical relief by plaintiffs against defendants; that prior to 1 March, 
1915, the plaintiffs in the suit in Yancey County took a voluntary non- 
suit;  that on 12 October, 1915, the plaintiffs in the suit in Yancey 
County brought this action in the Superior Court of Mitchell County, 
against the parties who were defendants in that suit; that the costs of 
the suit in Yancey County were not paid before the commencement of 
this action, nor as late as 11 April, 1916." 

The court refused to dismiss the action, and defendants appealed. 

8. J. E r v i n  and  Pless d2 W i v J o r n e  for p l a k t i f s .  
H u d g i n s  & W a t s o n ,  J. Bis R a y  and A. Hal2 Johns ton  for defendants.  

WALKER, J., after stating the case: The appeal was prematurely 
taken, or, to be more accurate, an appeal does not lie from the 
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(633) refusal of a motion to dismiss an action. The defendants should 
have noted their exception to the adverse ruling and proceeded 

with the trial, and at the final hearing the exception could be reserved 
to them and reviewed in this Court by an appeal from the final judgment 
upon a proper assignment of error. This has been the uniform practice 
in such cases. We said in Xchool Trustees v. Hinton, 156 N. C., 556: 
i t  This appeal is premature and, upon motion, is dismissed. The excep- 
tion should have been noted and, when a final judgment is rendered, an 
appeal may be taken," citing Hendrick t. R.  R., 98 N. C., 431 ; R. R. t3. 
Warren, 92 N. C., 620; Tel. Co. v. R. R., 83 N. C., 420. And in Chad- 
wick v. R. R., 161 3. C., 210: "We are of the opinion that the motion to 
dismiss this appeal (from the clerk) because it is premature should be 
allowed. I t  was the duty of the defendant to have noted every exception 
and let the cause proceed to the hearing under the statute, and then, if 
dissatisfied with the final result, upon exceptions properly taken, the 
cause could be heard in the Superior Court, and then by appeal to this 
Court." See, also, Crawley v. m'oodfin, 78 N.  C., 4 ;  Cooper v. Wyman, 
122 N. C., 784; C h a r d  v. White, 129 N .  C., 250; Jester v. Xteam 
Packet Co., 131 N .  C., 54; Jolznso?~ v. Reformers, 135 S. C., 385; Beck 
v. Bank, 157 3. C., 105. Many cases upon the proposition that an ap- 
peal will not lie from the refusal of a motion to dismiss are collected in 
Clark's Code (3  Ed.), p. 738. The general question was fully considered 
in Chambers v. R. R., ante, 554, with citation of authorities. I f  every 
ruling not decisive of the case could be brought to this Court for review 
by an immediate appeal, without waiting for the final judg~uent, litiga- 
tion would be greatly prolonged and become almost interminable, costs 
would be enormously increased, and much valuable time would be wasted. 
The rule is not one that can safely be departed from, as to do so would 
encourage unnecessary appeals and in many cases result in a delay, and, 
perhaps, a denial of justice. Similar views to these were expressed in 
P~-itchard: v. Spring Qo., 151 N.  C., 249, and approved in Beck v. Bank, 
supra. But we will consider the merits of the appeal, as has been done 
in other cases of a like kind. S. v. Wylde, 110 N. C., 500; Clinard I > .  

White Co., 129 N. C., 250; Xeekins v. R. R., 131 N. C., 2. 
The defendants' motion to dismiss was based on the ground that Re- 

visal, see. 370, was amended by Public Laws 1915, ch. 211, by adding a 
proviso thereto, and in its amended form reads as follom: "If an action 
shall be commenced within the time prescribed therefor, and the plain- 
tiff be nonsuited, or a judgment therein be reversed on appeal, or be 
arrested, the plaintiff or, if he die and the cause of action survive, his 
heir or representative, may commence a new action within one year after 

such nonsuit, reversal, or arrest of judgment: Provided, that 
(634) the costs in such action shall have been paid by the plaintiff be- 
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fore the commencement of the new suit, unless said first suit shall 
have been brought in fornza pauperis." Gregory's R e ~ ~ i s a l  Biennial 
(1915), p. 354 (sec. 370). 

The contention necessarily is that, by this section, the bringing of a 
second action at all, after nonsuit in the first, is forbidden except upon 
condition that the plaintiff, at  the time of commencing the second, has 
paid all the costs of the first action. But this is, we think, too narrow a 
construction. A nonsuit did not prevent the bringing of a new action, 
14 Cyc., 393, as i t  decided nothing on the merits, and therefore did not 
operate as res judicata or as an estoppel. "A nonsuit is in many in- 
stances of importance, because it g i ~ e s  the party the right to commence 
the same suit again, and alter its status by additional testimony, whereas 
if he answers and hears the verdict he must stand on the case as then 
presented and rely upon his exceptions and upon obtaining a reversal of 
the judgment on appeal." 14 Cyc., 393, note 8, citing Hall v. Schu- 
chardt, 34 Md., 15. Our doctrine is the same, a fresh action after non- 
suit, for the same cause, being permitted, even when the first suit is 
dismissed for want of jurisdiction. Anonymous, 3 N. C., 231 (2 Hayw., 
63);  Pearse v. House, ibid., 588 (386) ; Skillington v. Allison, 9 N.  C., 
347; Xtraus v. Bearddey, 79 N.  C., 59; Dalton c. Webster, 82 N. C., 
279; Harris v. Davenport, 132 N .  C., 697. ''At common law suits fre- 
quently abated for matter of form. I n  such cases plaintiff mas allowed 
a reasonable time within which to sue out a new writ. This time was 
theoretically computed with reference to the number of days 1~7hich the 
parties must spend in journeying to the court. Hence the'name, 'jour- 
ney's account.) Such renewed suit was but a continuance of that which 
had abated, and of lleooesity was in the same court, against the same 
parties, and for the same cause of action. This ancient remedy is not 
now recognized in this country, but in lieu thereof nearly evol-y State 
has provided by statute for the renewal of actions which have failed for 
some matter not involvinc the merits. Such a statute does not contem- - 
plate a revival or a continuance of a former suit as at common lam under 
'journey's account,' but that a new and distinct suit may be brought. The 
statutes on this subject vary greatly in their scope. Some limit the 
right to bring a second action to cases in which there has been an in- - 
voluntary nonsuit; others to dismissals by the court for some matter of 
form not involving the merits; others to dismissals as the result of a 
reversal; others to cases where the judgment in favor of plaintiff has 
been arrested or set aside; still others include various combinations of 
the above provisions." 25 Cyc., 1313, and also pp. 1314, 1319, where 
the subject is fully discussed. But the section in which the proviso was 
inserted by the amendment of Public Laws 1915, ch. 211, is a 
part of chapter 12 of the Rerisal relating to limitations of actions, (635) 
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and must be construed, according to the usual rule, by the context 
of section 370, as thus amended; and when so considered, it clearly ap- 
pears what the Legislature meant. I t  was not the intention to forbid 
the commencement of a second action merely without paying the costs 
of the first (Freshwater v. Baker. 52 N. C.. 255). but to annex a coadi- 

1 ,, 
tion to the right of bringing the new action free from the bar of the 
statute, and for that purpose, to prevent counting the time which had 
elapsed during the pendency of the first action, the condition being that 
the costs of the prior action should be paid. Where, therefore, the 
statute is pleaded, the reply of the nonsuit would not avail the plaintiff 
unless he had paid the costs of the former suit. There has been no plea 
of the statute as yet, but only a motion to dismiss, and on this phase of 
the case the amendment of 1915 has no bearing, as it only applies to 
the bar of the statute. 

Appeal dismissed. 

&ARK, C. J., concurring in result: Revisal, 370, mhich allows a 
new action within t w e l ~ ~ e  months after a nonsuit without restriction, 
was sometimes abused by action after action being instituted after a 
cause was nonsuitecl for which the only remedy was a bill of peace. As 
some restriction the Legislature enacted a proviso to that section, Laws 
1915, ch. 211, as follows: "Procided, that the costs in such action shall 
haae been paid by the plaintiff before the commencement of a new suit, 
unless said first suit shall h a ~ e  been brought in forma pauperis." I t  
would seem that this statute meant what it plainly said, and that it is a 
restriction upon the hitherto unlimited liberty of bringing new actions 
after a nonsuit, if brought in one year. Unless i t  has thls effect there 
was no purpose in its passage. 

This is rt curidition precedent, on noncompliance with mhich the de- 
fendant mas entitled to have the action dismissed, as on failure to give 
prosecution bond, Revisal, 450; or appeal bond, Re~~isa l ,  593; or on 
failure of defendant to file defense bond, Revisal, 453, unless the court 
should extend the time. 

Cited: Summers v. R. R., 173 N.C. 400 (2cc) ; lViZlinms v. Bailey, 
177 N.C. 40 ( I j )  ; Rnnkin v. Ontes, 183 X.C. 519 (2c) ; Xezton v. Far- 
rington, 185 N.G. 342 (2c) ; Wafts v. Staton, 191 X.C. 216 ( l c )  ; 8. v. 
Trusl Go., 193 N.C. 834 ( l c )  ; Hampton v. Spinning Co., 198 N.C. 240 
(2p) ; Loan Co. v. l17arren, 204 N.C. 52 (2p) ; Johnson v. Irzs. Co., 215 
N.C. 122 ( l c ) ;  Osborne v. R. R., 21'7 N.C. 264 (2e) ;  Blades v. R. R., 
218 K.C. 105 (2p) ; BeZVs Department Store v. Guilford County, 222 
N.C. 450 ( I j )  ; Utilities Corn. v. R. R., 223 N.C. 841 (Ic) .  
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(636) 
BLACK MOUNTAIN RAILROAD COMPANY ET ALS. v. OCEAN ACCIDENT 

AND GUARANTEE CORPORATION. 

(Filed 6 December, 1916.) 

1. Contracts-Independent Contractor-Owner - Indemnity - Parties - 
Damages. 

Where the owner is not relieved by independent contract from liability 
to his contractor's employees for personal injuries received while engaged 
in doing the work, and the contractor enters into a contract mith a lia- 
bility company to indemnify the owner against such damages, running 
in the name of the contractor but for the benefit of the owner, with the 
full knowledge and consent of the indemnity company, the owner who 
has conlpromised an action against i t  which was covered by the policy, 
and has paid the loss, may maintain a n  action against the indemnity 
company to recover the amount so paid. 

2. Contracts-Independent Contractor-Partnership-Indemnity. 
Where a member of a firm of contractors takes out a policy of indemnity 

for the benefit of the owner in his name, instead of that  of the firm, in 
an action against the indemnity company to recovw for a loss covered 
by the policy: Held, each partner is responsible for a pa~tnership loss, 
and is entitled to the indemnity, and i t  is immaterial as  to the irldemnity 
company whether the policy sued on was taken out in the name of one of 
the partners or in the name of the firm. 

3. Contracts-Independent Contractor-Indemnity-Parties - Misjoinder 

In  an action by a contractor and o r n e r  against a n  indemnity company 
to recover a loss, covered bv the pulicy, which the owner had sustained, 
a aemurrer by tile tkfar~Llant for misjoinder of parties plaintiff is bad, for  
there can be but one recoT7ery and i t  cannot be prejudicial. Gorrell v. 
Water Go., 124 N. C., 328, cited and approved. 

AFPEAL by defendants f r o m  Xhaz~i, J., a t  July Term, 1916, of 
MCDOWELL. 

J.  J.  McLaughlin, Pless & Winborne for plaintifis. 
F. W.  Gatlin, Alf S. Barnard, and A. Hall Johnston for defendant. 

CLARK, C. J. T h e  complaint alleges t h a t  the  plaintiff Ruffin entered 
in to  a contract wi th  the  Black Mounta in  Rai lroad Company to build 
t h e  road a n d  deliver i t  f ree  of a l l  claims a n d  liens, which he  undertook 
t o  accomplish b y  making  a contract  of indemnity with the Ocean Acci- 
dent  and  Guaran tee  Corporation, a n d  t h a t  this  contract was "for t h e  
protection of t h e  Black Mounta in  Rai lroad Company a n d  f o r  i ts  benefit 
a'nd wi th  fu l l  knowledge of the  defendant  t h a t  said insurance was f o r  
t h e  benefit of t h e  said Black Mounta in  Ra i l road  Company." 
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An injury having occurred to one of the workmen (Thomas Ruffin), 
who was known by the defendant to be the agent of the Black 

(G37) Mountain Railroad Company, it become liable for the injured 
workman, and this action is brought to recover the loss incurred, 

which further it is alleged has been paid by the owner under a compro- 
mise in an action brought therefor. 

The indemnity company knew that Ruffin was under contract to pay 
any judgment or just claims arising from such injuries as this, and wrote 
this policy to indemnify him. When the suit was brought the defendant 
took part in making the defense. I t  is immaterial that Ruffin was not a 
party to the action which was brought by the injured employee directly 
against the plaintiff railroad company. The injury was for the negli- 
gent use of explosives, and the railroad company, therefore, was not re- 
leased from liability by reason of the fact that Ruffin was an independent 
contractor. 

Vpon the statement in the complaint, the demurrer was properly over- 
ruled. The railroad company suffered the loss, Ruffin or Ruffin & Harris 
(of which firm he was a partner) is responsible to the railroad company 
for the amount of said loss, and under his indemnity is entitled to be 
pxtected in turn by the indemnity company, the defendant. I f  there 
are any defenses, they can be presented by the answer. I t  is immaterial 
that the indemnity was taken out in the name of Kuffin &. Harris, for as 
one of the partnership he is responsible to the railroad company for the 
loss and can require the indemnity company to make the loss good. The 
demurrer for misjoinder need not be discussed. I f  there are unnecessary 
parties plaintiff, they might object err acaaunt of t h e  costs or fear of 
judgment against them, but it is no prejudice to the defendant. 

Both lhe railroad company, the beneficiary of the contract, which 
claims to recover under the doctrine of Gorrell v. Water Co., 124 N. C., 
328, and Ruffin, the obligee in the contract, are parties plaintiff, and as 
there can be but one recovery, it is a question between them and not a 
prejudice to the defendant. Kor can there be a misjoinder, for there is 
but one single cause of action, the injury to the employee and the respon- 
sibility of the defendant by reason of the contract of indemnity. 

Affirmed. 

Cited: R. R. 11. Guarantee Corp., 175 N.C. 568 (Icc) ; Bank v. Assur- 
ance Co., 188 N.C. 753 ( l c )  ; Schofield v. Bacon, 191 N.C. 256 (Ic).  
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SAME v. SAME. 

CLARK, .C. J. T h i s  action is between the  same part ies  f o r  i n j u r y  t o  
another  employee (Forney) ,  who has  recovered a judgment  against the 
plaintiff ra i l road f o r  his  damages, which was sustained i n  this  Court. 
Watson v. R. R., 164  N. C., 176. 

T h e  judgment overrul ing the  demurrer  is 
Affirmed. 

EMMA GARLAND v. CAROLIKA, CLINCHFIELD AND OHIO RAILWAY 
COMPANY. 

(Filed 6 December, 1916.) 

1. Torts-Damages-Proximate Cause. 
A wrong-doer is responsible in damages resulting directly and proxi- 

mately from the tort he has committed; but if the cause is remote in 
efficiency and does not naturally result from the tort, it will not be con- 
sidered as proximate. 

2. Same-Carriers of Passengers-Negligence-Intervening Cause-Trials 
-Courts-Questions of Law. 

Where a railroad company has negligently carried a female passenger 
a mile or two beyond her station, causing her to walk that  distallee to 
her home with a suitcase, and the failure of her hushand LO meet her ;  
and it  appears that, a t  the time, the weather WPO clear and pleasant, but 
she mas caught in a storm before she reaohcd home, after having stopped 
a ~ ~ ~ h i l e  on her way a t  a friend's: i ~ - - s d ,  the damages she may have sns- 
tained by reason of the storm ~vere caused by an independent, intervening 
act, the act of c o d ,  and not those arising proximately from the carrier's 
tort, a = ~ a  are properly excluded as  an element of damages as  a matter 
of lam. 

3. Torts-Carriers-Damages-Contracts-Proximate Cause. 
Where a carrier is sued for damages In tort for a neglect of its duty in 

negligently carrying a passenger to a station beyond her destination, the 
rule that the damages must have been within the contemplation of the 
parties, applying to breaches of contract, has no application. 

CIVIL ACTION t r ied a t  August  Term, 1916, of YANCEY, before Shaw, 
J., upon  these issues : 

1. D i d  the defendant wrongfully ca r ry  t h e  plaintiff by  Forbs  station, 
a s  alleged ? Answer : "Yes." 

2. W h a t  damage, if any,  is  the  plaintiff entitled t o  recover of the  
defendant ? Answer : "$81.50." 

F r o m  the judgment rendered, the  plaintiff appealed. 
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Hudgins, Watson & Watson for plainfiff. 
J .  J .  McLaughlin, Pless & Winborne for defendant. 

BROWN, J. The plaintiff testified that in September, 1915, she pur- 
chased a ticket from Erwin to Forbs, a flag station on defendant's rail- 
way. The conductor took up her ticket, and slowed down at Forbs, but 
did not stop the train, in consequence of which plaintiff was carried to 
Toecane, 2y2 miles from Forbs. She alighted from the train and walked 

to F'orbs and crossed the river there and started home carrying 
(639) a heavy suitcase. Her husband was to h a ~ e  met her at Forbs, 

but as the train did not stop, she failed to meet him. Plaintiff 
started home by a near path to her home, 2 miles from Forbs. She car- 
ried the suitcase as far as Wesley Deaton's and left it. She stopped 
there a while and then walked on to her home. 

She further testifies: "It was right pleasant when I got off at Toecane, 
but there came up a storm in the evening before I reached home." She 
had then left Deaton's and was about llh miles from her home. I t  did 
not rain at  all until after she left Deaton's. Plaintiff testifies that her 
body was wet and that she suffered materially because of it. William 
Garland, the husband, testified that he was working at  Wesley Deaton's, 
that he went to Forbs to meet his wife, but as the train did not stop, he 
returned to Wesley Deaton's to his work; that later in the day plaintiff 

bringing the suitcase; that she went oil home, leaving the suitcase 
for him LU brine home that evening. 

The plaintiff request4 the court to charge the jury that "the plaintiff 
is entitled to recorer for the personal injury, inconvenience, annoyance, 
discomfort, and the physical effort inoident to flowing from defend- 
ant's failure to put her off at her dest inat l~l~,  slnd for the injury she 
suffered, if any you find she suffered, by getting wet and ~ a r + ~ ~  her 
suitcase." 

The court instructed the jury fully, but stated that plaintiff mas not 
entitled to any damage for getting met, and that they should not award 
plaintiff any damage on that account. To this charge the plaintiff 
excepted. 

This assignment of error is substantially the only question presented 
on this appeal. 

I n  actions founded on tort the wrong-doer is liable for all injuries 
resulting directly from the tort, whether they were in the contemplation 
of the parties or not. The rule laid down in Hadley v. BaxendaZe, that 
the damage must be within the contemplation of the parties, applies only 
to breaches of contract. But in torts the damages must be the legal and 
natural consequences of the ~vrongful act and such as according to com- 
mon experience and the usual course of events might have been reason- 
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ably anticipated. The legal proximate cause of all damage must be the 
tort. 

I f  the cause is remote in egiciency and does not naturally result from 
the tort, it will not be considered as proximate. To be such it must be 
(( a cause that produced the result in continuo~w sequence and without 
which i t  mould not have occurred, and one from which any man of 
ordinary prudence could have foreseen that such a result mas probable 
under all the facts as they existed." Ramfibottom v. R. R., 138 N. C., 
42; Byeluster .c. E l i z a b e t J ~  C i f y ,  137 N. C., 392. 

Lord Bacon says: "It were infinite for the lam to judge the (640) 
causes of causes and their impulsion one on another. Therefore, 
i t  contenteth itself with the immediate cause and judgeth of acts by that 
without looking to any further degree." Maxims Reg. 1. No rule of 
damage embraces within its scope all the resulting consequences of a 
given act. Such a rule ~vould be a serious hindrance to the ordinary 
affairs of life. The effect mould be to impose a liability entirely dispro- 
portionate to the act committed, or to the failure to perform the duty 
assumed, as well as to the compensation received therefor. There must 
he a limit, and the courts h a ~ e  set it at a point "where for the purpose of 
the lam a particular cause may be said substantially to have spent its 
force and to have fallen into the great mass of circumstances which has 
ceased to be an active force." 1 Sutherland on Damage, 111 b. There- 
fore, common carriers are held responsible only for the ordin-3- and 
proximate consequences of their negligence and no* f u r  those that are 
remote and extraordinary. Causn pro. -err ta  non remotu. S~PCIUIZLT.  
"Conlpeneation is reeover!ablt: rul consequential losses only when they 
are pro xi mat^ Ounsequences are natural and probable only when, ac- 
oordi~lg to common experience and the usual course of ex7ents, the effect 
of the wrongful conduct is to set in operation the intermediate cause; 
that is to say, mhen the intelmediate cause was not independent.)' Hale 
on Torts, p. 213. 

Follo~ving these well settled principles, this Court held that though 
a carrier negligently delayed to forward goods delivrrcd at its depot for 
shipment, it was not liable for the loss of tht: by fire when it was 
not negligent in respect to the fire. zztinguisher Co. v. R. R., 137 N. C., 
278. Likewise it is said that in case of delay by a carrier in the delivery 
of goods mhereby they are destroyed by flood, mhen the connection be- 
tween the delay and the flood is merely accidental and fortuitous the 
loss of the goods is a remote consequence of the delay. 1 Sutherland on 
Damages, see. 119. 

I t  is held in the Federal Circuit Court of Appeals that where by 
reason of delay i11 constructing a vessel it was crossing the sea at  a 
later time than was intended, and was caught in a hurricane and de- 
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stroyed, the loss of the vessel was a remote and unexpected consequence 
of the delay in construction. D. E. Fcrd v. Steel go.,  113 Fed., 72. 

A passenger was carried a short distance past his station on a dark 
night, and on leaving the train mas misinformed by the conductor as to 
where he was. He soon discovered that he was south of a cross road he 
meant to take in going home, instead of north of it, as he was told when 
he landed. I n  nearing a cattle-guard en route home his eyes deceived 
him, his foot slipped, and in trying to recover his balance he fell into 

the culvert, which he supposed was farther off, and was seriously 
(641) injured. Held, that the carrier's negligence in carrying plaintiff 

past the station, and in misinforming him, was not the proximate 
cause of the injury, mhich was purely accidental, and he could not re- 
cover for it. Lewis v. Ry. CO., 54 Mich., 55. 

I t  m7as held by the Wisccnsin Court that where a railway company 
carried a woman passenger beyond her destination, and she voluntarily 
and needlessly walked back instead of waiting for a returning train, the 
road was not liable for injuries sustained by her from exposure on her 
walk back, the damages not being the proximate result of the road's 
breach of duty. Le Beau v. Minneapolis, St. P., and S. S.  AT. Ry. CO., 
159 N. W., 577. 

I n  Elliott v. R. R., 166 N. C., 482, the plaintiff was carried beyond 
Lor station and compelled to alight at  another station on a cold, snowy 
night, and r e l l ~ ~ i n  at  the depot for some time. There was no station- 
house, as it had been buvm~d down. I n  consequence of being carried 
beyond her own station and put on the .old, sleet, and snow at a sta- 
tion without proper accommodation, and compelled t o  wait there some 
time, plaintiff was made ill and suffered serious injury. I t  was hdd that 
her injury was the proximate result of the carrier's negligence. The dis- 
tinction between that case and this is too obvious to need discussion. 

The sudden storm that caused plaintiff to get wet was an independent, 
intervening, and unexpected cause and the act of God, for which defend- 
ant was in  nu way responsible. I f  she had not stopped at Deaton's, or if 
she had remained there longer, she might have escaped entirely. The 
negligence of the defendant did not sot that independent cause in motion. 
I t  was one of those accidents against which human foresight cannot pro- 
vide, and was not the proximate result of the carrier's n~gligence. 

As said by Chief Just ice Cooley ( L P Z I J ~ S  u. Ry., sup?~a),  "It w i s  after 
the plaintiff had been brought there that the cause of the injury unex- 
pectedly arose. I f  lightning had chanced to strike the plaintiff at that 
place, the fault of the defendant and its relation to the injury would 
have been the same as now, and the injury could have been charged to 
the defendant with precisely the same reason as now." 
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We a r e  of opinion t h a t  the  court properly excluded f r o m  the  consid- 
erat ion of t h e  j u r y  the  injur ies  sustained solely as t h e  result of the  
thunderstorm. A s  there is  n o  dispute a s  to  the  facts, a n d  a s  only one 
deduction i s  possible to  be drawn f r o m  them, proximate cause t h u s  
became a' question of law. 

N o  error. 

Cited: Chancey v. R. R., 1 7 4  N.C. 352 ( l c ) ;  Brown v. R. R., 1 7 4  
N.C. 697 (2c) ; Johnson v. Telegraph  Co., 177  N.C. 33 (2c) ; Blaylock 
2;. R. R., 178  N.C. 357 ( lc ,  2c). 

JAMES HUNTLEY ET AL. V. T. C. McBRAYER. 

(Filed 6 December, 1916.) 

1. Deeds and Conveyances-Possession and  Support-Conditions Subse- 
quent-Waiver. 

A conveyance of land with provision that  the grantors should retain 
possession thereof during their natural lives and that  the grantees should 
support them for that  period of time operates by may of condition subse- 
quent, and the right of forfeiture by reason of the condition to support 
having been broken, until entry or proper claim made, is not regarded 
as  a n  estate in the grantors, but only a right of action to be enforced by 
proper procedure, and niay be destroyed or maired by the persons entitled 
to performance of the condition, either by formal deed of release or by 
the conduct of the grantors. 

2. Same-Equity-Limitation of Actions. 
A husband and wife conveyed his lands to two of their sons upon con- 

dition subsequent that  the^ retnin possession and receive support from 
the grantees for life. The husband died, and the wife joined one of the 
grantees in  a conreranee of the lands in fee simple with warranty and 
co~enants  of title to another, from whom the defendant purchased. I n  a 
suit by the heirs a t  law of the husband to recover the lands upon allega- 
tion that grantees failed in the performance of the condition subsequent 
for the support of the wife, who is still liring, it  is Held,  equity will in- 
terfere to prevent an insistence on such claim; and the deed for full 
value, with covenants assuring title, will operate as  a release of the 
wife's claim to support and relie17e the estate of liability to forfeiture on 
that  account. The statute of liniitations does not apply to the facts of 
this case. 

THIS cause was before t h e  Cour t  on appeal  f r o m  a judgment of non- 
suit, 169 N. C., 75. T h e  decision affirming the  nonsuit having been 
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certified down, the present action was instituted by same plaintiffs and 
proceedings had as follows : 

This was a civil action tried before his Honor, W. J. Adams, judge, 
and a jury, at Flebruary Term, 1916, of the Superior Court of Ruther- 
ford County. The trial resulted in a rerdict and judgment in favor of 
the defendant, and the plaintiffs appealed. 

Plaintiffs brought their action in the Superior Court to term to re- 
move a cloud from their title and recover an interest in land. They al- 
leged in  the pleadings and contended upon the trial that they are the 
owners of eleven-twelfths in fee in the land in controversy upon the fol- 
lowing state of facts: That William Henson, deceased, ancestor of plain- 
tiffs, was the owner of said land, and in the year 1885 executed a deed 
together with his wife, Jane Henson, conveying the land to W. A. Hen- 

son and Jason Henson, two sons, upon the condition subsequent 
(643) that they would support and properly maintain the grantors dur- 

ing their lives, and that upon their failure to do so said deed 
should be void. The grantors also retained possession of the land during 
their lives. William Henson died within a few months after the exe- 
cution of said deed, and that his widow survives him and is still living. 

Plaintiffs alleged and contended further that after the death of Wil- 
liam Henson in the year 1885 the grantees in said deed, W. A. Henson 
and Jason Henson, failed and refused to properly maintain the widow 
of William Henson, and that such failure and refusal was continuous 
from the death of William Henson in the year 1885 till the death of 
Jason Henson, about 1905, and has continued to the present time. Plain- 
tiffs alleged that the defendant was the owner of one undivided eleventh 
of the land in controversy by virtue of a deed executed by the said Jason 
Henson to C. M. Roberson and by C. X .  Roberson to defendant, but 
that he claimed to be sole owner and denied the title of the plaintiffs. 
Defendant admitted that the plaintiffs are the heirs at  law of William 
Henson, deceased, but denied the allegation in the complaint that the 
condition in  the deed from William Henson and wife to W. A. Henson 
and Jason IIenson had been forfeited, and averred that it had been fully 
met and performed. Defendant in his further answer also alleged that 
the widow, Jane Henson, both by her conduct and by a deed executed by 
herself and Jason Henson and wife to C. M. Roberson, abandoned and 
waived the condition in the deed aforesaid, and thereby put an end to 
such condition. Defendant pleaded adverse possession and the statute ' 
of limitations as a defense. 

Plaintiffs, replying to the further answer of defendant, denied any 
waiver of the condition in said deed by the widow of William Henson as 
alleged by defendant or otherwise, and denied that plaintiff's cause of 
action was barred by adverse possession or the statute of limitations. 
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On the trial, there was evidence offered on the part of plaintiff to the 
efiect that William Henson died soon after the execution of the deed 
from himself and wife to his two sons, and that, after that time, there 
was an entire failure on the part of the grantees or either of them 
to furnish support to his widow, Jane, the other grantor in the deed. 

There was evidence on the part of defendant tending to show that after 
the death of her husband, William Henson, Jane Henson continued to 
reside on the property for some time, receiving the rents and profits of 
same; that two of her children lived with her and that the conditions of 
the deed requiring support were properly complied with by the grantees 
or their assigns; that later, in January, 1903, Jason Henson having ac- 
quired and taken a deed for the interest of the other grantee, he 
and his wife and Jane, the widow, sold the land to one C. M. (644) 
Roberson for full value and all joined in the execution of a deed 
conveying the land to the purchaser and containing covenants of seizin, 
of right to convey in fee, that same was free from encumbrances, and of 
warranty, etc. That said purchaser took possession under his deed and 
later on, in January, 1903, C. M. Roberson conveyed same for full value 
to the present defendant. I t  appeared that Jane Henson, the widow, 
is still living. 

On issues submitted, there was verdict for defendant, "that plaintiffs 
were not the owners of the land or any interest in them." 

Judgment on the verdict for defendant, and plaintiffs excepted and 
appealed. 

R. S.  Eaves for plainfifs. 
XcBrayer d2 AlcBrayer and Tilletf d? Guthrie for defendant. 

HOKE, J. The deed in question by which William and Jane Henson 
conveyed the property to two of their sons, W. A. and Jason Henson, 
contained provision that the grantors could retain possession during 
their natural lives, and stipulation, also, for the support of such grantors 
during such period, operating by way of condition subsequent. H.zcntley 
v. XcErayer, 169 N.  C., 75; Brittain I:. Taylor, 168 N. C., 271; Under- 
hill v. R.  R., 20 Barbour, 455. 

I n  deeds of this character the right of forfeiture by reason of condi- 
tion broken, until entry or proper claim made, is not regarded as an 
estate in the grantors, but is only a right of action to be enforced by 
proper procedure, and may be destroyed or waived by the persons 
entitled to performance of the condition, either by formal deed of re- 
lease or by conduct. Harzuood v. Shoe Co., 141 N. C., 161; Ruch v. 
Rock Is. Ry., 97 U. S., pp. 693-696 ; Xharon Iron Co. v. City of Erie, 
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41 Pa. St., pp. 314-351; budlozu v. Ry., 12 Barbour, 440; Hubbard v. 
Hubbard, 97 Mass., 188; Chalker v. Chalker, 1 Conn., 79. 

I n  the decisions on the subject this right of forfeiture or the waiver 
of it has been usually made to depend on the action of the grantors or 
their privies in blood, and it may be that the widow in this instance, 
being one of the grantors, comes directly within the purview of such 
cases; but, conceding that the mere formal right of reentry, for condition 
broken, descending to the heirs of William Henson, the husband and 
former owner, we see no reason, on the facts presented, why, in a case of 
this kind, a stipulation for support, the widow, who on the death of her 
husband had become alone entitled to the benefits of performance, could 
not formally release her right to the grantee and relieve the estate en- 

tirely of the burden. I f  she had refused to accept support from the 
(645) grantee, on tender made, or otherwise acted so as to render per- 

formance impossible, a forfeiture could not have been illsisted on, 
and it would seem that such a result would follow from her formal deed. 

I t  mas intimated on the former appeal in this cause, or in a cause 
between the same parties, 169 N. C., 75, that authority favored such a 
position, and it was so directly ruled in Tanner v. Van Bibber, 33 Ky., 
550, and dndrews v. Lenter, 32 Me., and Berenbroiclc v. Bt. Luke's 
Hospital, 48 N.  Y .  Supp., 363, affirmed in 153 N. Y., 655, seem to be 
in  recognition of the principle. 

I n  2 Washburn on Real Property (5 Ed.), p. 454 (marginal), i t  is 
said: "As a condition subsequent may be excused when its performance 
becomes impossible by the act of God, or by the act of the party for 
whose benefit it was created, or is prohibited or prevented by act of 
the law, so it may be waived by the one who has the right to enforce it." 
And in Greenleaf's Cruise on Real Property, p. 498, title, "Estates on 
Condition," subsec. 25: "A condition may be excused by the default of 
the person to whom it is to be performed, as by tender and refusal or by 
his absence in those cases where his presence is necessary for perform- 
ance, or by his obstructing or preventing performance," etc. 

I t  is an accepted principle of our jurisprudence that forfeiture of es- 
tates are not favored, and that conditions and stipulations providing for 
them are to be strictly construed, Ludlow 2'. R. R., 12 Barbour, 440, and 
Barrie v. Kelley, 47 Mich., 130; and on the facts of this record, it ap- 
pearing that the widow, the sole beneficiary of this stipulation, had 
joined with one of the grantees, he having acquired the estate of the 
other, in conveying the property to a purchaser for full value and with 
covenants, assuring the quiet enjoyment of the estate, and that the title 
was free from encumbrances, even if the technical right of regntry has 
descended to the heirs of William Henson, a case is presented where 
equity would interfere to prevent an  insistence on any such claim. Mc- 
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Ginnis v. Enickerbocker Ice Co., 112  Wis., 385, reported i n  69 L. R. A., 
w i t h  notes containing fur ther  au thor i ty  i n  favor  of equitable inter- 
ference. 

H a v i n g  held t h a t  the joinder of t h e  widow i n  t h e  deed f o r  ful l  value 
a n d  w i t h  covenants assuring t h e  t i t le  should operate as  a release of 
h e r  c laim to support,  so f a r  as  this  property i s  concerned, and  relieve t h e  
estate of the  grantee of liability to  forfei ture  on t h a t  account, i t  is  not  
necessary to  consider and  pass upon  t h e  question of the  s tatute  of 
limitations. 

W e  find n o  error  i n  t h e  record, a n d  t h e  judgment f o r  defendant i s  
affirmed. 

N o  error. 

Cited: Sharpe v. R. R., 190 N.C. 353 (c) .  

W. R. HINSON v. ATLANTA AND CHL4RLOTTE ,4IR LINE RAILWA4Y 
CONPANY. 

(Filed 6 December, 1916.) 

1. Commerce - Railroads -Federal Employers' Liability Act - Federal 
Decisions-State Courts. 

One employed by a railroad company as  hostler for locomotives for its 
interstate trains is engaged in interstate commerce within the meaning 
of the Federal Employers' Liability Act, and where he is injured on the 
company's yard in going home from his work thereon, in his action to 
recover damages alleged to have been inflicted by the negligence of de- 
fendant's employees on its yards, brought in the State courts, the Federal 
decisions control, and not those of the State court. 

2. Same-Assumption of Risks-Trials-Evidence-Nonsuit. 
An employee of a railroad company in interstate commerce attempted 

a t  night to go between connected cars on a "lay off" track, on defendant's 
yard, uncoupled to a locomotive, though there was afforded him a safe 
way around the train, and while beneath the drawheads and stretching 
forward his leg to get out on the other side a locomotive ran upon the 
cars from another track, without signal or warning, caused the wheel of 
the car to run over his leg, which was afterwards amputated in conse- 
quence thereof. The employee looked to see if there was danger before 
attempting to cross, and assumed there was none, and there was evidence 
that  employees of the road frequently crossed there in this manner. There 
was no eridence that the engineer on the locomotive knew of the em- 
ployee's presence or of his peril. Held, under the Federal authorities, 
controlling upon the facts of this case, the employee assumed the risk, and 
his own negligence barred his recovery in his action for damages. 
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CLARK, C. J., dissenting. 

CIVIL ACTIOX tried at  September Term, 1916, of MECKLENBURG, be- 
fore Justice, J. 

From a judgment of nonsuit, plaintiff appealed. 

C. A. Coclzran, Stewart & McRae for plaintiff. 
0. P. Mason, F. M.  Shanmonhouse, W.  S. Ream for defendant. 

BROWE, J. The only evidence taken was that offered by plaintiff. 
Taking that to be true, the court did not err in sustaining the motion 
to nonsuit. 

Plaintiff was a hostler in the yards of Southern Railway Company, 
lessee of defendant, in Charlotte. On the evening of 20 December, 1914, 
he started home across the yards and switching tracks of defendant. 
On his way he encountered a train of coal cars connected together that 

had been run in on one of the side-tracks that day. Plaintiff 
(647) looked up and down the train of cars and decided to cross the 

track underneath the cars, and started across underneath the 
drawhead connecting two of the cars. While he was under the draw- 
head and putting his leg out across the rail to get out, an engine styuck 
the train with sufficient force to more the train and drive a wheel orer his 
leg. When the engine struck the train plaintiff states he was under the 
drawhead and had extended his leg across the track to get out. H e  
could not have been seen from the engine or tender nor from the cars. 

Plaintiff testifies that before he went under the train he heard the 
switch engine over in the junction yard, 175 yards away, and felt per- 
fectly safe in so doing, as it was usually the business of the switch engine 
to move the cars on the set-off tracks. He further states that the path 
he was going was used by other employees, and that he had seen them, as 
dr ell as a boss man, cross over the drawheads between cars when the path 
was blocked by trains. Plaintiff admits that there were other safe mays 
for him to go home provided by the company and that he could easily 
have walked around either end of this train. He  says: "The reason I 
did not walk around this string of cars is because I did not think there 
was any danger." "If I had walked around I don't suppose I would be 
here today with a lost leg." Plaintiff further testified that he was en- 
gaged in preparing engines engaged in interstate commerce for use ; that 
he had just finished preparing Engine No. 4619 to be taken on its run 
to Greenville, S. C., at 6 p. m., and he was hurt an hour later. 

As i t  appears from the evidence of plaintiff that both he and his 
employer were engaged in interstate commerce, the case is governed by 
the Federal Employers' Liability Act, and the law as construed by the 
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Federal courts, and not by the law as expounded by this Court. R y .  v. 
Gray,  Advance Opinions U. S. Sup. Court, 22 May, 1916, page 558; 
R y .  v. Horton, 233 U. S., 492; J!london v. Ry., 223 L. S., 1 ;  Tel.  Go. v. 
Nil l ing  Co., 218 U. S., 406; Lloyd v. R. R., 166 N. C., 27. 

The facts show that plaintiff had been preparing engines for use in 
interstate commerce and had within the hour fitted out one to start on its 
run from Charlotte, N. C., to Greenville, S. C. The road of defendant ex- 
tends from Charlotte to Atlanta and is under lease to the Southern Rail- 
way, a corporation doing business as a carrier in a dozen or more States. 

Under such conditions, that plaintiff was a railway employee engaged 
in interstate commerce has been expressly decided by the Supreme Court 
of the United States in numerous cases. X. C. R. R. Co. v. Zachary, 
232 U .  S., 348; 58 Law Ed., 591. The following are cases decided in the 
Federal and State courtq. 

Round-house employee (an hostler), whose duty it is to clean (648) 
engines engaged in interstate commerce as well as to operate turn- 
tables. Cross v. R y .  Co., 177 S .  W., 1127; Lloyd v. R .  R., 166 n'. C., 27. 
Employee carrying bolts used in repairing bridge. Pederson v. Ry., 229 
U. S., 146. Employees engaged in repairing switches and side-tracks, 
Jofies v. R. R., 149 S. W., 951; Tuesdale v. R. R., 159 Ky., 718; Lorn- 
bardo v. R .  R., 223 Fed., 427. 

This subject is elaborately discussed by Mr. Justice Myers, Supreme 
Court of Indiana, in Railway v. Rowerton, 105 N. E., 1026. 

Plaintiff's evidence fails to disclose wherein the defendant failed to 
discharge any duty it o ~ ~ e d  him. The habit of employees going under 
trains instead of around them is not sufficient to charge an engineer with 
notice that plaintiff was under the drawhead. Plaintiff mas a workman 
of long experience and entirely familiar with the uncertain niovements 
of engines and cars in the yards. The defendant had a right to move 
cars and engines on the yards as the necessities of its business required, 
and the only duty under the circumstances that it owed plaintiff was to 
refrain, if possible, from injuring him in case his precarious condition 
had been discovered. There is no pretense that plaintiff's condition was 
discovered, and as he was under the train, it is manifest it could not have 
been discovered by any one on the engine or tender. The defendmt is 
not required to ring bells and blow whistles every time a car is shifted 
or a train moved on its switching yards, for the reason stated by Justice 
Brewer in Aerkfe fz  c. Humphreys, 145 U. S., 418: "The ringing of bells 
and the sounding of whistles on trains going and coming, and switch en- 
gines moving forwards an? backwards, would hare simply tended to 
confusion. The person in direct charge had a right to act on the belief 
that the various employees in  the yard, familiar with the continuously 
recurring movement of the cars, would take reasonable precaution 
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against their approach. The engine was moving slowly, so slowly that any 
ordinary attention on the part of the plaintiff to that which he knew was 
a part of the constant business of the yard ~vould have made him aware 
of the approach of the cars a'nd enabled him to step one side as they 
moved along the track. I t  cannot be that, under these circumstances, 
the defendants were compelled to send some man in front of the cars 
for the mere sake of giving notice to employees who had all the time 
knowlege of what was to be expected." 

Before the plaintiff went under the cars he examined the situation, 
weighed the chances, and deliberately decided to take the risk. He admits 
there were other and safe ways to his home, and that he could have easily 
gone around either end of the train, and candidly said that if he had 

done so he would not have lost his leg. The ruling of the court 
(649) below is upheld by this Court in Covington v. Furniture Co., 138 

N. C., 374; Dermid v. R. R., 148 N. C., 183; Bryan v.  umber 
Go., 154 N.  C., 485, and other cases. 

I n  the Covington case Mr.  Justice Connor says the plaintiff should 
not hare taken chances in the presence of a well known danger; "and 
if he did so, and was hurt, he cannot place upon the employer the blame 
or responsibility." 

The same doctrine is declared by the Federal courts. Cooper v. 
Headrick, 159 Fed., 683, and cases cited. 

The case of LeGwin v. R. R., 170 N. C., 359, cited in support of the 
coritention of plaintiff, is not decisive of this case. There the railroad 
company purposely left open spaces between the cars for the employees 
of the lumber company to pass and repass. Plaintiff was not an em- 
ployee of the railroad company, but of a lumber company on whose 
premises the railroad company had run a spur-track to load lumber from 
the mill. The cars mere not coupled together, but spaces were left be- 
tween them so that the employees of the lumber company could pass to 
and fro on the latter's yards. Under such conditions LeGwin had a right 
to expect that the railroad company would not back its engines and cars 
violently against the separated and uncoupled cars and drive them to- 
gether without giving proper signals and taking reasonable precautions 
for the safety of the employees of the lumber company. 

As LeGwin 7%-as not an employee of the railroad company, his case 
was tried under the State law, and he was permitted to recover upon 
the ground above stated. This case comes under the Federal law, which 
recognizes assumption of risk, and if there was ever a case in which 
plaintiff assumed the risk of his reckless conduct, it is this. 

Affirmed. 
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C L ~ R K ,  C. J., dissenting: On 20 December, 1914, the plaintiff was a 
hostler in the yards of the Southern Railway Company, the lessee of the 
defendant, at  Charlotte. Having finished his work for the day, and it 
being nearly dark, he started home along the path which had been used 
by employees of the company for twenty years past. This path crossed 
a number of railroad tracks, on one of which there was a train of dead 
cars, standing on what is known as the "set-off" track. The cars ready 
for movement were on another track, known as the "pick-up" track. 
When the plaintiff came to the cars on the set-off track he stopped, 
looked, and listened, according to his evidence, which must be taken as 
true on this nonsuit, in order to locate the yard engine. There was no 
bell, whistle, or other signal, nor did the plaintiff see any switchman or 
brakeman with lights which would have indicated that these cars 
were about to be moved. But, on the contrary, he heard the yard (650) 
engine, the only engine which had a right under the rules and 
customs of the railroad company to move these cars, in another part of 
the yard some 175 or 200 yards away. 

The plaintiff also testified that under the rule and custom of the de- 
fendant, when there was a train of dead cars on this "set-off" track across 
the path, the employees were in the habit of crossing under them, over 
them, or between them. There was a beaten path at this point which 
had been used by the employees of the defendant ever since the round- 
house was built in 1896. The plaintiff seeing no switchman with lights on 
the train of cars, it being dark at this time, and hearing the yard engine, 
which alone had the right to move these cars, some distance away, started 
to cross underneath the drawhead of these cars. Immediately the road 
engine struck this train of cars with violent force, running one wheel 
over the plaintiff's leg and cutting it off. The engineer of this road 
engine testified that he had started to get his train, which was 400 or 500 
yards away in another section of the yard, and was backing his engine, 
and that he could not see in the yards nor could the switchman see, and 
that i t  was his engine that struck the train of dead cars which caused the 
plaintiff's injury, and that he did not know that this train of dead cars 
was on this "set-off" track, and further that if he or the switchman had 
known this, the switchman would not have thrown the engine onto this 
track, 'out would have followed another track which was open. 

After the road engine struck this train of cars by reason of this mis- 
take of the engineer and switchman, it moved back off the set-off track 
to the other track, which was clear and which should have been used, 
and went to another section of the yard and got the train of cars which 
had been made up for it to carry to Greenville, S. C. 

Upon this evidence the switchman of the engineer threw the wrong 
switch and ran the road engine on the wrong track, contrary to the 
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custom and rules of the yard, and cut off the plaintiff's leg. This engine 
was run backwards at  a rapid and reckless rate of speed in violation of 
the rules of the company and in violation of law, without any notice 
being given of i ts  movement, either by ringing the bell or blowing the 
whistle or giving any other warning or notice of its approach and move- 
ments. There was evidence that the employees, including the bosses, had 
been in the habit of crossing this track of dea'd cars at  that place since 
1896, and that the yard foreman had done so but a few moments before. 
The evidence thus stated succinctly mas very full and complete and was 
amply sufficient to go to the jury to show negligence on the part of tlie 

defendant. 
(651) I n  Meroney v. R. R., 165 N. C., 611, i t  is said: ('This case 

showed greater negligence on the part of the defendant than Edge 
v. R. R., 153 N. C., 213. I n  that case an employee of the defendant 
was injured while crossing the track underneath the coupling of two box 
cars. Just before going into this place of danger he had seen an engine 
standing near the car with steam up and the engineer looking towards 
him. The Court held that i t  was a question for the jury whether the de- 
fendant could have avoided injuring the plaintiff by the use of ordinary 
care. I n  Hudson v. R. R., 142 N. C., 198, is was held culpable negligence 
where the defendant cut loose a car on a spur-track on a down grade, 
whereby it crashed into five other cars with sufficient force to drive them, 
as in  this case, causing the death ~f the plaintiff. I n  Eeclc v. R. R., 146 
N. C., 455, where the plaintiff started to go between a string of cars in 
accordance with the established custom, was caught and injured by the 
sudden attachment, without lookout, signal, or warning of the engine, 
unseen by him, and i n  a manner in which he could not reasonably have 
anticipated, the Court held that the negligence of the defendant was the 
proximate cause of the injury, and that if the question of contributory 
negligence should arise upon the facts, it was one for the jury." 

I n  Williamson v. R. R., (Va.) 113 dm.  St., 1032, it is held: "If the 
right of way of a railroad corporation at  a particular point has long 
been in use as a walkway, and this is well known to the company, it is 
under the duty of using reasonable care to discover and not to injure 
persons whom it might expect to be on its track at  that point." 

There was sufficient evidence of negligence to be submitted to the jury 
upon all our precedents, in some of which the evidence for the plaintiff 
was by no means as strong as in this case. Whether there was contribu- 
tory negligence was a matter of defense, and should have been submitted 
to the jury, for the evidence of the plaintiff showed that he looked and 
listened and used the track as other employees, including the bosses, had 
been in  the habit of doing for many years, and having first ascertained 
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that the only engine which had a right to move on that track was in  
another part of the yard, some distance away. 

Besides, the defendant in  its answer alleged : "If the plaintiff was then 
in the service of the Southern Railway Company, both he and said com- 
pany were at that time engaged in interstate commerce, and the defend- 
ant alleges that the act of Congress, commonly known as the Federal 
Employers' Liability Act, applies to and governs this case." I f  so, con- 
tributory negligence is not a defense, but the case should have been sub- 
mitted to the jury to apportion the abatement on that account from the 
amount of damages otherwise recoverable. The plaintiff was unques- 
tionably in the service of the defendant from the time he entered 
the yard of the defendant on his way to work, and until he left (652) 
the yard on his way home, which he had not done when he was 
struck and injured by the negligence of the engineer in running his en- 
gine on the wrong track without lights or signal and injuring the plain- 
tiff when he was using the accustomed way in crossing the track of dead 
cars, as had been done by all the employees to the knowledge and with the 
implied permission of the defendant for eighteen years-since 1896. 

I n  Zachary v. R. R., 156 N. C., 496, where an employee was killed in 
crossing a track on the railroad yard (which mas reversed on writ of 
error, but not on the question of negligence or contributory negligence), 
Xr. Justice Brown said: "Was the evidence of negligence sufficient to 
justify the court in submitting the matter to the jury? We think so. 
The eridence offered by the plaintiff tends to prove that the deceased 
was compelled to cross the several tracks of the railroad to go from his 
engine to his residence; that it was customary for all employees to pass 
to and fro orer these tracks ; that it was dark at the time, and the switch- 
ing engine was running backwards; tender foremost, from 15 to 20 miles 
an hour. Two witnesses testify that there was no light whatever on the 
end of the tender that was moving forward, nor any flagman there. This 
is ample evidence of negligence to go to the jury. Ray v. R. R., 141 
N. C., 84; Xmith I;. R. R., 132 N. C., 819; PurneZl v. R. R., 122 
N. C., 832." 

I n  LeGwin v. R. R., 170 N. C., 359, where the plaintiff was injured 
by going between two railroad cars, the Court held: ('It was negligence 
for the railroad company, without warning or signal and without a 
proper lookout on the train or in the yard to warn the plaintiff, to back 
the engine and strike the car which injured the plaintiff." I n  that case 
the Court held that contributory negligence was not shown by evidence 
that had the plaintiff gone 60 or 70 feet around the car he could have 
crossed in safety. To same effect, R. R. 21. Price, 221 Fed., 228. 

There was no eridence of assumption of risk, for this is not a risk 
incident to the nature of employment, but the injury was caused by the 
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negligence of the  defendant company i n  r u n n i n g  over the plaintiff when 
passing out  of the  yards  i n  the  accustomed manner, which h a d  been used 
so m a n y  years  by  the employees. 

T h e  case should have been submitted to  t h e  j u r y  upon the  evidence 
t o  pass  upon  the  issues of negligence a n d  contr ibutory negligence, and,  
i f  these were found i n  favor  of the  plaintiff, t o  assess t h e  damages. 

Cited: Noore v. R. R., 179 N.C. 642 (2d) ; Xoore v. R. R., 1'79 N.C. 
645 ( 2 j ) ;  Southwell v. R. R., 189 N.C. 418 ( I c ) ;  Winfree v. R. R., 1 9 9  
N.C. 594 (2c). 

C .  A. BARBEE ET ALS. v. GEORGE T. PENNY. 

(Filed 13 December, 1916.) 

1. Wills-Executors-Power of Sale-Trusts-Naked Title-Heirs a t  Law. 
Where the testatrix names three of her sons as  executors of her will, 

directing that they shall lay off certain of her lands into lots and sell the 
same in lots of such size as  they deem best, with provision that  any of 
the testatrix's children could purchase before the sale in  accordance with 
a specified method of valuation, to be charged against such child so buy- 
ing in  the distribution of the estate, and with further direction that the 
testatrix's children should express their opinion as  to the management of 
the estate, the majority to decide what is reasonable : Held, the executors 
under the terms of the will a re  given a naked power of sale, with the 
legal title in the heirs, subject to be divested upon a legal or proper execu- 
tion of the power. 

2. Same-Deeds and  Conveyances-Contracts-Beneficiaries - Parties - 
Appeal and Error-Costs. 

Where the executors of a will a re  given only the naked power of sale 
of certain lands of the testatrix, and the title is vested in the testatrix's 
children, whose wishes in the administration of the estate a re  to be ascer- 
tained in a certain manner and regarded, and the executors have entered 
into a certain agreement with another for the sale of the lands a t  a cer- 
tain price, for certain commissions of sale, etc., and then bring suit to set 
aside this contract as  a cloud upon the title to the lands, alleging that  
the heirs a t  law had demanded such action on their part,  and the defend- 
an t  insists upon the specific performance of the contract, and also de- 
mands damages for its breach, alleging that  the executors were clothed 
under the terms of the mill with authority to make it, which the plain- 
tiffs deny : Held,  the children of the testatrix, the beneficiaries under the 
trust, are  necessary parties to the action and entitled to set up matters 
of benefit or disadvantage under the contract of sale; and i t  being neces- 
sary that  they should be parties so that  the final decree as  to title will 
conclude them, on appeal to the Supreme Court, the case will be remanded 
to that end. The costs of appeal in this case a re  taxed equally against 
both parties. 

706 
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3. Trusts-Statutes-Beneftciaries-Parties. 
Revisal, see. 404, providing that "a trustee of an express trust may sue 

without joining with him the person for whose benefit the action is prose- 
cuted" does not apply so as to exclude the benficiary as a necessary party 
in a suit involving the question as to whether the trustee has exceeded 
his authority under the terms of the instrument creating the trust, and 
wherein the interests of the beneficiary may be seriously affected. 

4. Same-Wills-Executors-Interests-Merits-A and Error. 
Where in a suit by the executors to remove a cloud upon the title t o  

lands where they had contracted m-ith the defendants to sell upon certain 
terms, the question involved affects the right of the executors to make 
the contract under the terms of the will, they alleging in their own behalf 
and in behalf of the beneficiaries the want of such power, and the defend- 
ant insisting on a specific performance of the contract, and also asking 
damages for its breach ; and it appears that the beneficiaries are necessary 
parties to  the suit, but were not so made: Held,  questions as to whether 
the executors acted within the powers conferred, or whether they had 
divested themselves of the power to sell advantageously, etc., affect the 
merits of the cause, and consideration thereof will be postponed until they 
shall have properly been made parties thereto. 

CIVIL ACTION tried before Cline, J., a t  May Term, 1916, of (654) 
GUILFORD. 

This  action was brought by the plaintiffs as the executors of Mrs. 
Louisa C. F. Barbee for the cancellation of a certain contract for the 
sale by the defendant of a tract of land containing 150 acres described 
i n  the will of Mrs. Barbee and therein directed by her to be sold by 
her  executors. The  provisions of the will relating t o  the matter are 
as  follows: 

"6. I t  is m y  will, and I so direct, that  m y  fa rm of about 150 acres in  
northeast par t  of High Point, N. C., being developed by m y  three sons, 
C. A. Barbee, W. F. Barbee, Fred C. Barbee, by contract, with my con- 
sent, shall be laid off in lots and sold in  lots of such size as may be 
deemed best by m y  executors. 

"7. It is  m y  will and desire, after these lots are laid off, if any or all 
of m y  children desire to purchase a lot or lots, they have a right to do 
so before a sale, three good reliable citizens of H igh  Point  to value said 
lots and m y  executors to make deeds to the same, provided they shall 
accept the lots a t  the valuation placed upon them by the appraisers and 
be charged to them as par t  of their distributive share of m y  estate. Also 
one lot known as the Warren Pemberton lot, on the south side of the  
Barbee farm, 100 feet front, 200 feet depth, containing one-half acre, 
more or less, between Anthony Tilman and M. J. Wrenn's property, to 
be sold and the proceeds to go to my estate. 
"8. I give my  executors power to sell all lots or  property of any kind, 

either privately or publicly, as may be deemed best by all concerned. I 
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want all my children to express their opinion as to the management of 
the estate, but in  case they cannot agree upon what is reasonable, then 
let the majority decide. 

"10. All the balance of my estate shall be equally divided among my 
children, share and share alike, as follows: A. E. Barbee, C. 3. Barbee, 
W. F. Barbee, F. G. Barbee, F. M. Barbee, C. C. Barbee, and Mrs. 
L. L. Wellborn." 

The children of Mrs. Barbee entered into a written agreement with 
her executors, the material part of which is as follows : 

"Whereas, further, A. E. Barbee, 3'. M. Barbee and wife, Edna Bar- 
bee, C. C. Barbee and wife, Josephine Barbee, J. S. Wellborn and 

(655) wife, L. L. Wellborn, all the heirs at law of the said Louisa C. F. 
Barbee, with the exception of C. A. Barbee, W. F. Barbee, and 

F. G. Barbee, heirs and executors, are desirous of waiving all rights and 
privileges which they may now or hereafter have under items 7 and 8 of 
the last will and testament of the said Louisa C. F. Barbee, in so far  as 
the said items 7 and 8 apply to the property lying in the northeast part 
of the city of High Point, and mentioned in item 6 of the said last will 
and testament, and to that end do waive and relinquish all such rights 
and privileges in  and under the said items 7 and 8 of the said last will 
and testament, vesting in the said executors, C. 8.) W. F., and F. G. 
Barbee, full power and authority to sell all lots or property as mentioned 
in  items 7 and 8 of the said last will and testament, either privately or 
publicly, as they may deem best, with the right to fix and establish prices 
from time to time as in their opinion are just and proper, and to make 
all deeds, bonds for title, and other necessary papers for the proper man- 
agement and disposition, selling and marketing the said property as 
mentioned in  item 6 of the said last will and testament." 

The executors contracted with the defendants to sell for them the said 
tract of land at the aggregate sum of $85,000 upon terms and conditions 
as to size of lots, prices for the same, and commissions, or compensation 
to be paid by the plaintiffs, as executors, to the defendants out of the 
surplus for the services rendered by the latter and the costs and expenses 
of the sales. 

I n  section 8 of the complaint, the plaintiffs alleged: "That the heirs at 
law and devisees of plaintiffs"testatrix, other than the plaintiffs herein, 
have notified and demanded that plaintiffs rescind the contract and 
agreement aforesaid with the defendants herein, the said heirs contend- 
ing that the plaintiffs herein had no power or authority as executors of 
the last will and testament to make and enter into such a contract and 
agreement with the defendants." 

The defendants, in their answer, aver that they h a ~ e  no knowledge 
or information sufficient to form a belief as to the truth of the allega- 
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tions of section 8 of the complaint abore set forth. They also aver that 
since the contract was made by them with the executors, they have made 
the necessary surveys to be made for the purpose of dividing the land 
into lots, about five hundred and sixty in all, and have had streets and 
sidewalks laid out on the same, and hare ad~ertised the lots for sale and 
have been put to much labor and expense in attempting to perform their 
part of the said contract, the sums actually expended and the reasonable 
value of their services amounting in all to about $5,000, and that all they 
had done in the performance of the contract was known to and approved 
by the executors and the beneficiaries named in the will of Mrs. 
Barbee. That defendants hare sold a number of the said lots at (656) 
the total price of $1,940, with the knowledge and approval of the 
plaintiffs and the beneficiaries under the will, and that since said sales 
were thus made the plaintiffs have interfered with the defendants in 
their efforts to sell the remaining lots, to their damage $15,000. Defend- 
ants pray that the contract be specifically enforced and for an injunction 
restraining the plaintiffs from further interfering with the sale of the 
lots and the execution of the contract. 

Plaintiffs allege that the contract is a cloud upon the title to the real 
estate, and pray for judgment, "That the paper-writing purporting to be 
a contract and agreement between the parties thereto (plaintiffs and de- 
fendant) in regard to the real estate aforesaid be declared void and of no 
effect, and that it be canceled of record, and for other and further relief 
to which they may be entitled." 

Plaintiffs moved in the court below for a judgment upon the plead- 
ings, and demurred ore tenus in this Court to the answer, defendant 
agreeing to treat the motion also as a demurrer. 

The court denied the motion for judgment, taxed the plaintiffs with 
the costs of the motion, and they appealed. 

Brooks, Sapp & TYilZiams for plaintifjcs. 
King & Kimball for defendants. 

WALKER, J., after stating the case: We are unable to decide the 
questions raised upon the argument and discussed in the briefs of coun- 
sel, for the reason that all the necessary parties to be affected by the 
judgment are not now before the Court. I t  will be observed that this is 
not the case of a devise of the land to the executors, as trustees, for the 
purpose of sale, but the will merely gives them a naked power of sale, 
and when this is the case "Whatever is not given away to some person 
must descend. The heir takes, not by the bounty of the testator, but by 
force of the law, even against the express declaration of the testator to 
the contrary. If the will does not devise the land, but creates a power 
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to sell it, then, upon the execution of the power, the purchaser is in under 
the will, as if his name had been inserted in i t  as devisee. But in the 
meantime the land descends, and the estate is in the heir. The power is 
not the estate, but only an authority over it and a legal capacity to con- 
vey it. These are elementary maxims." Perebee v. Proctor, 19 N. C., 
439, 446; Clifton v. Owens, 170 N. C., 607, 617. The legal title, there- 
fore, is in the heirs, subject to be divested upon a legal or proper execu- 
tion of the power. This is not a case where in all things respecting the 
trust estate the trustees represent the cestuis que trustent, for the suit is 

not one to normally administer the trust, where the trustees have 
(657) admittedly acted within the limits of their powers as conferred by 

the will. The very question involved is whether they have done 
so, the plaintiffs alleging that they have not acted within their authority, 
and defendants, on the contrary, averring that they have. When the 
auestion is whether the trustees have or have not exceeded their powers 
as defined in  the instrument creating them, the beneficiaries of the trust - 
are the ones vitally concerned in the proper decision of that question, as 
the ultimate decision may seriously affect their interests. I f  the trustees 
have exceeded the limit of their poker, the cestuis que trustent would not 
be bound by their acts, and where the validity of such a'cts is attacked by 
the trustees themselves, and strangers to the trust are seeking to take 
advantage of what has been done upon the ground that the acts of the 
trustees are  valid, i t  produces such ;controversy as requires the presence 
of the beneficiaries to protect their own interests. I t  may be that the 
contract of the trustees is favorable to them, and, if so, they should have 
the opportunity in court to show it, so that it may stand, if valid, or it 
may be unfarorable, and injurious to their interests, in which event they 
should be heard in order to prevent the damage, if valid. I t  is appa'rent 
that the trustees do not occupy such a neutral position as to represent and 
act for them impartially. They may do so in fact, but the beneficiaries 
are not regarded in law as having proper and sufficient representation. 
A reference to some of the authorities confirms us in this view. '(Trustees 
and cestuis que trusted are the owners of the whole interest in the trust 
estate; and,-therefore, in suits in equity in relation to the estate by or 
against strangers both the trustees and cesfuh yue trustent must be par- 
ties representing that interest." Perry on Trusts (5 Ed.), sec. 873. 

I n  a case substantially like this in principle, it being a suit by a 
trustee to remove a cloud from the title, the Court said: "It is presented 
as fundamental error that Mrs. Rice and her children were necessary 
parties to the suit by the trustee. I t  is a general and well estab~isheh 
rule that in suits by or against a trustee for the recovery or defense of 
property the beneficia'ries are necessary parties. There are exceptions to 
this rule, as where the number of beneficiaries would render i t  incon- 
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venient to make them parties and where it may be presumed that it was 
the intention to invest the trustee with power to prosecute or defend 
suits in his own name. This case does not come within the exceptions. 
The deed does not clothe the trustee with authority to prosecute or defend 
suits for the property, and the circumstances do not raise a presumption 
that i t  was intended to give him such power. This was a proceeding i n  
equity to cancel certain transfers and enforce a trust, and a chancery 
court will not entertain a bill unless all the parties in  interest are 
before it. This is a wise and salutary rule, for, without it, the (658) 
trustee might by collusion, through the medium of a court, de- 
prive the beneficiaries of the trust of valuable rights, when, if notified 
of the suit, they might protect themselves." iMonday v. Vance, 32 S. W., 
559, citing authorities. "The general rule in cases of this sort is that in  
suits respecting the trust property, brought either by or against the 
trustees, the cestuis que trustent, or beneficiaries, as well as the trustees 
also, are necessary parties. And when the suit is by or against the 
cestuis que trustent, or beneficiaries, the trustees are also necessary par- 
ties; the trustees have the legal interest, and, therefore, they are neces- 
sary parties; the cestuis que tmstent, or beneficiaries, have the equitable 
and ultimate interest, to be affected by the decree, and, therefore, they 
are necessary parties." Story on Equity, see. 207. Hall v. Harris, 11 
Texas, 300, 303. "The cestui que trust should be a party to a bill to set 
aside a contract made with his trustees." 22 Enc. of PI. and Pr., p. 180, 
citing Tavenner v. Barrett, 2 1  W .  Qa., 656. See, also, Burney v. Spear, 
17  Ga., 223; Dunn v. Seymozcr, 11 N.  J .  Eq., 220; Goddard v. Prentice, 
17 Conn., 546, 555; Turner v. Hind, 12 Sim., 414; Blake v. Allman, 58 
N. C., 407. 

I t  is generally said that a trustee represents the cestuis gue trustent to 
such an extent that he may sue in his own name touching matters which 
affect the proper execution of the trust, and this may be taken as true 
for most purposes. Our statute declares that "a trustee of an express 
trust may sue without joining with him the person for whose benefit the 
action is prosecuted. A trustee of an express trust, within the meaning 
of this section, shall be construed to include a person with whom or in  
whose name a contract is made for the benefit of another." Revisal, see. 
404. This section applies where the trustee is in a position, and wholly 
free, to represent the cestui que trust impartially and without having 
any interest of his own to subserve or protect; but we do not deem i t  
applicable, so as to exclude the beneficiary as a necessary party where 
the trustee has exceeded his powers or the question is whether he has 
done so and the interests of the beneficiary may be seriously affected by 
its decision. Sampson v. Mitchell, 125 Mo., 217, 228. Onder the sec- 
tion the trustee represents the ccstui que trust when he is acting within 
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the limit of his power or according to the terms of the instrument con- 
ferring the power and in furtherance of the interests of the cestui que 
trust, but not where there is, or may be, a question between the trustee 
and him and a third party as to the proper exercise of the power, as is 
the case here. 22 Enc. of P1. and Pr., p. 168; Sampson v. Mitchell, 
supra. I n  the case last cited the Court, after stating that, "In cases of 
trust the general rule, in equity, is that the beneficiaries in the trust are 

necessary parties (Story's Eq. Pl., see. 207)," says: "Our statute 
(659) declares that a trustee of an express trust may sue in his own 

name without joining the person for whose benefit the suit is 
prosecuted. This is but a legislative assertion of an established excep- 
tion to the general rule before mentioned, and it has no application to a 
case like the one in hand, where the object of the suit is to give the 
trustee powers not conferred upon him by the instrument creating the 
trust." Here the defendants are insisting that the executors in making 
the contract for a sale of the land were exercising a power given by the 
will, while the beneficiaries, as stated in the complaint, deny that this is 
true, as also do the executors. Moseley v. Hankinson, 22 S. C., at  p. 332. 

I f  the contract between the executors and the defendants was author- 
ized by the terms of the will creating the power, and is beneficial to 
the cestuis que trustent, they have the right to enforce i t ;  and if not so, 
and it is injurious to them, they should have the right to be heard in 
protection of their interests, and, besides, in the latter case, the trustee 
could not be said to be their proper representative. 
In B. R. v. Bowler, infra, it is said: ('If the cestui que trust bring a 

suit against a third person, to whom the trustee has assigned the prop- 
erty in violation of the trust, the trustee should be made a party, for he 
is ultimately bound for the due fulfillment of the trust. (Story's Eq. PI., 
sec. 209; Bust v. Dennet, 2 Brown's Ch., 225; Land v. Blamehard, 4 
Hare, 28.) Notwithstanding the assignment to Ernst and Keith, 
Bowler continued to occupy the relations of trustee for appellant and in 
an action by the beneficiary to recover the trust property his repre- 
sentative should be made a party. But if it be doubtful, in  cases in 
which no settlement of accounts is necessary, whether the representative 
of the deceased trustee is an indispensable party, there can be no doubt 
but that Bowler's heirs are necessary parties to this action. This suit is 
in respect to the property held, in trust for them, by Ernst and Keith. 
I t  is not prosecuted merely to establish a debt, or create a charge which 
the trustees will be compelled to satisfy out of the trust property, but it 
involves an absolute recovery of the property itself. I n  such a case the 
beneficiaries, who have the equitable and ultimate interest to be affected, 
as well as the trustees, are necessary parties. (Story's Equity Pl., see. 
207; Mitford's Equity PI., by Jeremy, 176- 179.)" C. and L. Railroad 
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Co. v. Bowler's Heirs, 72 Ky. ( 9  Bush), 468, 484. "Cestuis que trustent 
are not, it seems, necessary parties to suits against trustees to compel the 
specific performance of contracts except where some question arises 
touching the power of the trustees to execute the contract or their author- 
i ty to act under it. But where a bill in equity involves the title to the 
cestuis que trustent to the property in dispute, or where they are 
interested not only in the fund or estate respecting which the (660) 
question at  issue has arisen, but also in that question itself, they 
are necessary parties." 

Here the executors have a naked power to sell and convey, the legal 
title being in the heirs or devisees, which cannot be divested except by 
a valid execution of the power. 

It is contended by the plaintiffs, and they allege, that the beneficiaries 
join in this contention, that the contract with the defendants is invalid 
as not in its nature being within the scope of the power given by the will, 
there being no limit as to the time of its performance, and, further, that 
by its terms the executors have divested themselves of the power to sell 
the property advantageously, and have in other respects abdicated their 
power and office as trustees. These questions affect the merits, and are 
postponed for consideration until all necessary parties are brought in, 
so that they can be concluded by the final decree. 

Whether the instrument executed by Josephine Barbee and others to 
the executors conferred any greater power than the latter already had 
under the will, or whether by i t  Josephine Barbee and others merely 
waived the right to buy the lots, under section 7 of the will, and the right 
to be heard as to the management of the estate, under section 8, we need 
not decide, as the legal effect of the instrument must be determined with 
the other questions involved after they are made parties. I t  would, 
therefore, seem, in any view of the case, that those interested in the prop- 
erty under the will should be made parties, and especially is this course 
essential where the suit is one to clear the title and i t  is important that 
all interests be foreclosed by the decree. 

The case is remanded that further proceedings be had therein not 
inconsistent with this opinion. The costs of this Court will be divided 
between the parties, the plaintiffs paying one-half and the defendants 
the other half. 

Remanded. 

Cited: Bank v. Thomas, 204 N.C. 620 (3c). 
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(661) 
J. W. BAILEY v. H. F. LONG. 

(Filed 13 December, 1916.) 

1. Pleadings-Interpretation-Demurrer. 
The allegations of a complaint tending to show a cause of action must 

be taken as true upon demurrer. 

2. Abatement-Death-Damages-Husband and Wife-Hospitals-Negli- 
gence-Mental Anguish. 

In an action for damages brought by the husband against one operating 
a hospital, for the alleged wrongful death of his wife, the complaint 
alleged that owing to the negligent defective construction of the room in 
which the wife was confined as a patient the rain beat in and water stood, 
a t  times, for hours on the floor, one inch deep, and in consequence his 
wife caught a severe cold, which developed into pneumonia, from which 
she died, and that the defendant had contracted with the plaintiff to 
furnish his wife a suitable room, care and medical attention. Held, suffi- 
cient to sustain a recovery by the husband for the loss of services of his 
wife during her last sickness to the time of her death, for the loss of the 
society of his wife occasioned by such sickness, and for the mental anguish 
he may have sustained on seeing her suffer and die, caused by the defend- 
ant's wrong; and that an action for damages of this character does not 
abate a t  the death of his wife. 

CIVIL ACTION heard a t  August Term, 1916, of BURKE, upon demurrer 
to complaint, Webb, J., presiding. 

The  court sustained the demurrer. Plaintiff appealed. 

Avery & Ervk,  M. H. Yount, D. L. Russell for plainti#. 
S. J .  Ervin, W .  D. Turner, #painhour & Mull for defendant. 

BROWN, J. The cause of action as stated in the complaint, upon 
demurrer, must, as to the facts alleged, be taken to be true. The  facts 
alleged are substantially these: Plaintiff's wife mas sufferinq with a 
broken h ip  and taken to defendant's hospital a t  Statesville by the plain- 
tiff for treatment. "The defendant not only undertook and contracted 
to attend and care for her in a proper and skillful manner as a physician 
and surgeon, but also undertook and contracted to provide for her a 
suitable and safe room in  his said hospital, and to give her proper nurs- 
ing  and attention while an  inmate of his hospital." 

The  complaint further alleges that  by reason of the defective condition 
and construction of defendant's hospital, and especially on account of 
the defective condition and construction of the windows of the room 
where plaintiff's wife was placed by defendant, the rains beat into the 
room to  such an  extent that  the floor of the room was covered with 
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water to a depth of more than one inch on several occasions while (662) 
plaintiff's wife was a patient, and was allowed to remain so for 
the space of several hours, thus rendering the said room cold and damp, 
by reason of which the health of plaintiff's wife was greatly impaired, 
and on account of which she contracted a severe cold, which grew grad- 
ually worse, on account of the failure of the defendant to properly and 
skillfully treat, provide, and care for plaintiff's wife, which cold devel- 
oped into pneumonia, from which she died on or about 15 November, 
1913. That the unhealthy and improper condition of said room in which 
the sick wife of the plaintiff was placed by the defendant was due to the 
gross carelessness and negligent acts of the defendant, and his failure to 
have said room properly constructed and kept in repair for the purposes 
for which i t  was intended, that is to say, for the reception of sick patients 
while under treatment by said defendant in said hospital, and by reason 
of the careless and negligent acts and failure in duty of the defendant as 
hereinbefore set out, this plaintiff has been greatly and seriously dam- 
aged and suffered great pain and mental anguish, as follows: 

( a )  To his feelings and sympathies in witnessing the agony and suffer- 
ing of his said wife while lingering with such cold and pneumonia, and 
in the act and article of death resulting therefrom. 
(6) I n  the loss to plaintiff of the society of his said wife, and the 

comfort, pleasure, and happiness which he was accustomed to enjoy in 
the marital relations existing between them. 

( G )  I n  the loss to plaintiff of the services of his said wife, who was in 
every way industrious, saving, and helpful to him in the management 
and conduct of his household affairs; the plaintiff by her death being 
left without any assistance and with no one to look after or care for the 
conduct of his domestic affairs. 

The ground of the demurrer is that no cause of action is stated in the 
complaint that survived the death of the wife. 

At common law the right of action for an injury to the person abated 
upon the death of the person injured, under the maxim, Actio personalis 
moritur cum persona. But causes of action accrued to those who stood to 
the deceased in the relation of master, parent, or husband, for recovery 
of damages for loss of service or society. 

I n  Baker v. Bolton, 1 Camp., 493, Lord Ellenbrough held that the 
husband could recover for the loss of the wife's society, and the distress 
of mind the plaintiff had suffered on her account, from the time of the 
injury until the moment of her dissolution; "and," says Mr. Tiffany, 
"this distinction has been followed." Death by Wrongful Act, see. 16, 
and notes. 

I t  was further held in England in 18'75 that when a passenger (663) 
on a train was injured and, after an interval, died in consequence, 
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his personal representative might, in an action for breach of contract of 
safe carriage, recover the damages to his personal estate arising in  his 
lifetime from medical expenses and loss occasioned by his inability to 
attend to business. I t  was subsequently held in Leggatt v. By. (1 
Q. B. D., 599), by the Queens Bench, that a prior recoTrery as admin- 
istrator under Lord Campbell's Act was no bar to an action by such 
administrator to recover damages to intestate's personal estate by his 
inability to attend to his business from the time of the injury until 
death, as plaintiff sued in a different right in  each case. 

The Supreme Court of Michigan, 3 Nich., 180, held that when death 
does not at once ensue a person entitled to the services of the one injured 
may recover for the loss accruing between the injury and the death, and 
that such action is not barred by death. 

I t  was again held in Kentucky, where a minor son was injured by a 
street car and subsequently died from the injury, that the father could 
recover all expenses incurred for the same care in nursing, etc., and for 
the loss of service from the date of injury to death. I n  addition, we 
think plaintiff can recover damages for the mental suffering and injury 
to his feelings in witnessing the agony and suffering of his said wife 
while lingering with such cold and pneumonia, and in the act and 
article of death resulting therefrom. 

We see no reason why, if the husband can recover damages from a 
telegraph company for mental anguish for delay in delivering a tele- 
gram informing him of his wife's illness, he should not recover for the 
mental anguish occasioned by witnessing her suffering and death against 
the alleged author of such suffering and death. 

The demurrer is overruled, and the defendant will be allowed to 
answer. 

Reversed. 

Cited: Croom v. Xurphy, 179 N.C. 395 (2c) ; H i p p  v. DuPont, 182 
N.C. 13 (2c) ;  Hinn'ant v. Power CO., 189 N.C. 125 (2d);  Crooks a. 
Jonas, 204 N.C. 798 (213) ; Helmstetler v. Power Co., 224 N.C. 822 (20). 

C .  D. TAYLOR, 1 3  BEHALF OF HIMSELF -4ND OTHER CREDITORS O F  A. E. HAYES, 
v. A. E. HATES AXD WIFE AND F. M. AND F. W. RICHARDS. 

(Filed 13 December, 1916.) 

1. Reference-Findings-Evidence-Appeal and Error. 
Findings of fact of a referee, supported by legal evidence and affirmed 

by the Superior Court judge, are not reviewable on appeal. 
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Appeal and Error-Insufficient Assignments--Court's Discretion. 
The Supreme Court on appeal may consider, in its own discretion, 

assignments of error not set out in sufficient conformity with Rules of 
Court, 19 (2)  and 27. 

Appeal and Error-Reference-Attachment-Nonresidents-Evidence. 
When levies in attachment are sought to be set aside on the ground 

that the debtor was not a nonresident of this State, as alleged, the find- 
ings of the referee that he was, at  the time, a nonresident, having changed 
his place of residence to another State, supported by legal evidence and 
affirmed by the Superior Court, will not be disturbed on appeal. 

Attachments-Judgments-Liens-Homestead. 
Where there are levies in attachment against the land of a debtor who 

had, prior to the time, become a nonresident of this State, and there has 
been no lien by judgment thereon entitling him to his homestead, the 
property may be subjected to the payment of his debts. 

Reference4ontradictory Findings. 
The findings of the referee in this suit to set a deed aside as fraudulent. 

against the grantor's creditors, with his conclusions in plaintiff's favor, 
are held not to be contradictory, or inconsistent with the matters alleged 
in the complaint. 

CIVIL ACTION heard at July  Term, 1916, of AVERY, by Lane, J., (664) 
upon report of referee and exceptions filed thereto by defendants. 
All of the exceptions were overruled and the report confirmed. Defend- 
ants excepted and, from judgment rendered, appealed, assigning error as 
follows : 

1. That his Honor committed error in  overruling defendants' ex- 
ception No. 1. 

2. That his Honor committed error in overruling defendants' ex- 
ception No. 2. 

3. That his Honor committed error in  overruling defendants' ex- 
ception No. 3. 

4. That his Honor committed error in  overruling defendants' ex- 
ception No. 4. 

5. That his Honor committed error in overruling defendants' ex- 
ception No. 5. 

6. That his Honor committed error in not sustaining defendants' 
motion to set aside and vacate the order of attachment heretofore issued 
in this cause on the ground that the defendant A. E. Hayes was not at  
the time of levying of the attachment, is not now, a nonresident of the 
State, but that he was then, is now, a resident of said State, and espe- 
cialIy when i t  appears from the record made a t  the hearing before the 
referee that the said defendant A. E. Hayes, in  his owxi proper person 
and through his counsel, moved to set aside and vacate said order of 
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attachment on the ground above set forth, on which motion the referee 
made no ruling. 

7. The prayer for relief in the complaint of C. D. Taylor being in the 
alternative, the referee concludes as a matter of law that the two 

(665) deeds executed by the defendants Hayes and wife to F. W. Rich- 
ards are fraudulent and void, and at  the same time concludes as 

a'matter of law that F. W. Richards is a trustee for F. M. Richards, and 
his Honor committed error in overruling defendants' exception to the 
referee's tenth conclusion of law on the ground that such conclusion is 
in plain terms inconsistent with the relief prayed, and contradictory. 

Lowe & Lowe for plaintiffs. 
T.  L. Lowe and J.  W.  Ragland for defendanfs. 

BROWN, J. This action, in the nature of a creditors' bill, is brought 
by the creditors of A. E. Hayes to subject certain lots of land in the 
town of Banner Elk to the payment of certain debts of said Hayes. The 
complaint alleges that the lots were conveyed by said Hayes and wife to 
F. W. Richards for the use and benefit and in trust for F. M. Richards, 
the brother of the grantee, and that said deeds were made for the pur- 
pose of hindering, delaying, and defrauding the creditors of the grantor 
Hayes. 

The case was referred to a referee, who heard the cause and reported 
his findings of fact and conclusions of law. ,4fter due consideration the 
court, Lane, J., upon hearing the exceptions of defendants, adopted the 
findings of fact and conclusions of law and rendered judgment condemn- 
ing the lots to be sold for the payment of the debts according to priority. 

I t  is contended in plaintiff's brief that the first five assignments of 
error are insufficient and do not comply with Rule 19, subdivision 2, and 
Rule 27 of this Court. This point seems to be well taken. Thompson v. 
R. R., 147 X. C., 412 ; Lee v. Baird, 146 N. C., 362. 

However, in our discretion, we have looked into those assignments and 
are of opinion that they are without merit and must be overruled. They 
relate to findings of fact made by the referee and adopted by the Court, 
and as there is sufficient evidence to support such findings, they are 
binding on us. 

The sixth assignment of error relates to the refusal of the court to va- 
cate the attachment levied upon the property. The referee finds that 
when the attachment was levied the debtor Hayes had left this State 
with no intention to return, that he was not a resident of this State, but 
had removed to the State of Texas and thence to the State of Washing- 
ton. There is abundant evidence to support such findings as made by the 
referee and adopted by the judge. As no homestead had been allotted to 
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the debtor Hayes a t  the time of the levy of the attachment and no judg- 
ments had been rendered and docketed against him constituting liens 
upon the land, he was not entitled to homestead, and being then a 
nonresident, the property could be subjected to  the payment of (666) 
his debts. 

The  remaining assignment of error, the seventh, is likewise without 
credit. 

The findings of fact are that  the lots were conveyed to F. W. Richards 
fo r  the benefit of and i n  trust for F. M. Richards; tha t  the conveyances 
were made with intent and purpose to hinder, delay, and defraud the 
creditors of Hayes. We see nothing inconsistent i n  the referee's findings, 
and they appear to be supported by sufficient evidence. The  conclusions 
of law naturally follow from the findings of fact. 

The  judgment of the Superior Court is 
Affirmed. 

Cited: Thomas v. Products Co., 194 N.C. 731 ( l c )  ; Baker 21. Clayton, 
202 N.C. 743, 744 (2e) ; Hardware Co. v. Jones, 222 N.C. 533 (4c). 

THE PEOPLES BANK v. MAGGIE A. LOVEN, ADMINISTRATRIX. 

(Filed 13 December, 1916.) 

1. Usury-Pleas-Counterclaim-Cross Action. 
A plea of usury by a surety in an action against him on the note, by 

way of counterclaim, is in effect a cross action. 

2. Same-Statutes-Principal and Surety-Actions-Counterclaim. 
Revisal, sec. 1951, providing that in any action brought to recover upon 

a note, etc., i t  shall be lawful for the one who has paid usury thereon to 
plead the penalty as a counterclaim, recover twice the amount of the 
interest paid, and the forfeiture of the entire interest, should be construed 
in the light of the history of legislation on the subject, to ascertain the 
legislative intent; and when so construed i t  is Held, that when the prin- 
cipal debtor has become bankrupt, after having paid interest a t  an usuri- 
ous rate, and the surety is sued on the note, the defendant may set up 
such payment by way of counterclaim. X. v. Johnson, 170 N. C., 169, cited 
and applied. 

3. Same--Subrogation. 
Where the principal of a note has paid usurious interest to the payee 

thereof, and the payee sues only the surety, the surety is entitled to all 
of the defenses of the principal debtor, and he may set up the usury paid 
by his principal as a counterclaim; for otherwise the payee could collect 
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the usurious interest, and nevertheless recover the whole amount of the 
debt by suit against the surety alone. 

4. Statutes-Interpretation-Existing Law - Presumptions - Reasonable 
Construction. 

In construing a statute, the General Assembly is presumed to have 
acted advisedly and with knowledge of the meaning of the language of 
existing law, and it will never be assumed, if any other conclusion is per- 
missible, that the statute is meaningless in giring a right theretofore 
conferred by an existing statute still in force. 

(667) CIVIL ACTIOX tried before Xhaw, J., at April Term, 1916, of 
AVERY. 

This is an action instituted by the plaintiff against the defendant, the 
administratrix of J. G. Loven, to recover the amount of certain notes 
executed by J. L. Banner, as principal and indorsed by J. G. Loven. 
J. L. Banner, who had been discharged in bankruptcy and who was not 
a party to the action, had been charged by the plaintiff and had paid 
interest at  the rate of 12 per cent per annum on account of the loan 
evidenced by the notes sued on, and during the course of the dealings 
paid to the plaintiff on said loan the sum of $867.10 usurious interest. 

The defendant prayed a forfeiture under the statute of the entire in- 
terest on the note, that the sum paid by J. L. Banner as interest be ap- 
plied as a credit on the indebtedness, and a penalty in double the amount 
of the usurious interest paid, to be applied in discharge of the indebted- 
ness, and the referee to whom the cause was referred and the court on 
exception to the report of the referee, sustained the contentions of the 
defendant, and, granting her prayer, discharged her from liability on the 
notes sued on, the payments made on the notes and the penalties allowed 
being more than sufficient to discharge the indebtedness. 

Judgment was entered accordingly, and the plaintiff excepted and 
appealed. 

L. D. Lowe for plaintiff. 
X. J .  E r v i n  for defendant. 

ALLEN, J. This appeal involves the construction of the first proviso 
in  section 1951 of the Revisal, which reads as follows: "That in ANY 

action brought in AKY court of competent jurisdiction to recover u p o n  
a n y  such note or other evidence of debt, it shall be lawful FOR THE 

PARTY AGAINST WHOM THE ACTIOK IS BROUGHT f o  plead as a counter- 
c laim the penalty above provided for, t o  wit ,  twice the amount o f  
interest paid as aforesaid, and also t h e  forfeiture of the entire interest." 
(Emphasis ours.) 
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The question arising under the proviso is whether the surety, who has 
paid nothing to the payee in a note, can, when sued on the note, avail 
himself, by way of defense or counterclaim, of the penalty of twice the 
amount of usurious interest paid by the principal in the note. 

Considering the proviso alone, the first impression would naturally be 
that as a surety has paid nothing, he has no right of action against the 
payee, and as a counterclaim is in effect a cross action (Whedbee v. 
Leggett, 92 N. C., 469), and as the right given in the proviso to the party 
against whom the claim is brought is by may of counterclaim, 
that it was not intended to embrace the surety; but we cannot (668) 
deal with the proviso by itself, but must place i t  in its proper 
setting, knowing that frequently the historical development of legislation 
indicates clearly the public policy to be subserved, and leads to a correct 
understanding of the legislative mind and intent. 

"We should also construe the entire statute, and keep in mind con- 
stantly that the general legislative intent is a key to its meaning, and 
a statute should be considered also as an entirety with reference to the 
whole system of which it is a part." Roberts v. i l f g .  Co., 169 N. C., 34. 

Let us then see what has been the public policy in  reference to usury 
as shown by previous legislation. 

"Anciently, in England, many doubts were entertained as to the pro- 
priety of taking a price or reward for the use of money, in foro con- 
sc ien t i~ ,  and at  one time it was held to be a misdemeanor and indictable 
as such, on the idea that it was an iniquity and criminal. Afterwards 
the taking of interest was impliedly authorized by 37 Hen. VIII . ,  which 
fixed on 10 per cent as being the ultimate limit to which the lender might 
go, and by different enactments the rate was changed from time to time, 
until at  last the legal rate was fixed at  5 per cent as the ultimatum, at 
which it has ever since stood and now stands, with a statutory declara- 
tion of invalidity of every contract or security tainted with usury and a 
qui tam action to any one who would sue for the same." Bank v. Luttey- 
loh, 81 N. C., 146. 

I n  the twelfth year of the reign of Queen Anne (1714) an act was 
adopted by Parliament on which the first act in North Ca'rolina relating 
to usury was modeled (ch. 28, Laws 1741), the principal differences be- 
tween the two being that the North Carolina statute increased the rate 
of interest in the English statute from 5 to 6 per cent, and decreased the 
penalty from treble-to double the amount of money, etc., paid. See 
39 Cyc., 890. 

This act of 1741 provided that when a greater rate of interest than 6 
per cent was charged, the contract shouldbe utterly void, and that the 
party charging such rate should forfeit double the value of moneys, 
wares, merchandise, and other things so lent, bargained, exchanged, or 
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shifted, "one-half of which should belong to the State and the other 
half to him or them that twill sue for the same by  action o f  debt." 
(Italics ours.) 

This was reenacted in chapter 117 of the Revised Statutes and by 
chapter 114 of the Revised Code of 1856, and continued in force until 
chapter 24 of the Laws of 1865 and 1866. 

This last act repeals chapter 114 of the Revised Code and enacts that 
6 per cent shall be the legal rate of interest, with the right to stipulate on 

a loan of money for 8 per cent, and provides further that the con- 
(669) tract in any event shall be valid as to the principal sum, and that 

the only forfeiture shall be the interest on the plea of the bor- 
rower. 

This last act was not changed until chapter 84 of the Laws of 1874 
and 1875 was enacted. This act provided for a legal rate of interest at  6 
per cent, and declared that when a greater rate was charged that the 
contract was void and that the lender would be guilty of a misdemeanor. 
I t  also provided for a forfeiture of double the value of the goods, money, 
etc., exchanged or lent to any one who should sue for the same. 

This act continued in force until chapter 91 of the Laws of 1876 and 
1877 u7as enacted. This last act recites that it is enacted because of a 
decision of the Supreme Court of North Carolina based on a decision of 
the Supreme Ccurt of the United States deciding that the penalties im- 
posed by the usury law then existing could not be enforced against 
National banks. This last act substantially readopted the law of 1865 
and 1866, with a forfeiture of the interest and a remedy given to the 
party who had paid the usurious interest or his legal representative to 
recover back double the amount of the usury paid in an action of debt. 

This last statute was reenacted in the Code of 1883 and is to be found 
in sections 3835 and 3836, and as amended by chapter 69 of the Laws of 
1895, is now section 1951 of the Revisal, which, as material to this in- 
quiry, reads as follows : "The taking, receiving, reserving, or charging a 
greater rate of interest than 6 per cent per annum, mhether before or 
after the interest may accrue, when knowingly done, shall be a forfeiture 
of the entire interest which the note or other evidence of debt carries with 
it, or which has been agreed to be paid thereon. And in case a greater 
rate of interest has been paid, the person or his legal representatives or 
corporation by whom i t  has been paid may recover back twice the amount 
of interest paid, in an action in the nature of an action for debt: Pro- 
vided, that i11 any action brought in any court of competent jurisdiction 
to recover upon any such note or other evidence of debt, i t  shall be lawful 
for the party against whom the action is brought to plead as a counter- 
claim the penalty above provided for, to wit, twice the amount of interest 
paid as aforesaid, and also the forfeiture of the entire interest.'' 
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I t  is thus seen that in England the taking of illegal interest was con- 
demned, that the practice was regarded as hurtful to the State, and that 
the penalty was not given alone to the borrower, but to any one who 
would sue for the same, for the reason that as the borrower was under 
the control and domination of the lender, he frequently would not sue, 
and if the policy of the Government to prevent usury was to be main- 
tained it was necessary that the right to sue should be by the popular 
or qui t a m  action. 

I t  also appears that this policy was adopted in this State in (670) 
colonial days, that it was retained when North Carolina became a 
State, and that it was continued in force until 1866, a period of 125 years. 

The act of 1865-66 marks a notable change in this policy growing out 
of the conditions existent just after the War Between the States, when 
there was little or no money in the State to be had at any price, and 
consequently the penalty was abolished, and the only forfeiture was of 
the interest. 

I n  1874-5 there was a return to the policy existing prior to 1866; 
the penalty of double the amount of money, etc., was restored, and was 
given to any one who would sue for the same. 

Again there was a change by the act of 1876-7 which retained the 
penalty, but restricted the right of action to the party paying the 
usurious interest; but this change was not brought about because of 
any doubt as to the wisdom of the policy that had theretofore prevailed, 
but, as recited in  the act, on account of a decision of the Supreme 
Court of the United States holding that the penalties could not be 
enforced against National banks. 

I t  was under these conditions that the act of 1895 was passed, and if 
we follow the plain language of the statute it but confers on all who are 
sued on the usurious contract, principal and surety, the right of action 
that existed for more than a hundred years in favor of any one who 
would sue. 

The statute says " i n  a n y  action" brought "in a n y  court" to recover 
on the usurious contract " the  par ty  against w h o m  f h e  action i s  brought" 
may plead "as a counterclaim t h e  penalty above provided for, t o  w i t ,  
double t h e  amount  of interest paid." 

The defendant, a surety, is one "against" whom the action is brought, 
and is within the language of the statute, and, when the policy of the 
State is considered, within its spirit, and the rule is, "If a statute 
plainly expresses the legislative purpose and meaning on its face, it 
must be enforced exactly as it stands, and without any regard whatever 
to the result which will flow from i t ;  and there is then said to be no 
reason for a construction of it." S. v.  Johnson,  170 N. C., 691. 

723 
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This construction also conforms to the general principle that the 
surety is entitled to all the defenses of the principal debtor, and it is 
a necessary construction if the penalty is to be enforced, as otherwise 
the lender may collect usurious interest from the principal and then 
sue the surety alone and recover on the usurious contract the whole of 
the principal sum due. 

Again, the General Assembly is presumed to have acted advisedly and 
with a knowledge of the meaning of language and of existing law (S. v. 

Lee, 164 X. C., 533), and it will never be assumed, if any other 
(671) conclusion is permissible, that i t  has done a vain and foolish 

thing; and if we were to adopt the construction contended for by 
the plaintiff and hold that the amendment of 1895 only confers the right 
on the party who has paid the usurious interest to plead the penalty, it 
gives no new right and is meaningless, because the penalty could be 
pleaded by him as a defense and a counterclaim before the act of 1895. 
Cobb v. Morgan, 83 N.  C., 213. 

The case of Meares v. Butler, 123 N. C., 206, throws no light on the 
construction of the statute, because, although decided after the amend- 
ment of 1895, it makes no reference to the change in the lam-, probably 
because the contract then before the Court was executed prior to the 
amendment. 

We are therefore of opinion that his Honor gave a proper construc- 
tion to the statute. 

Affirmed. 

Cited: Elliott v. Brady, 172 N.C. 829 (3p) ; Board of Agriculture v. 
Drainage District, 177 X.C. 226 (4c) ;  3. R. v. gas to?^ County, 200 
N.C. 783 (413) ; Chozen Confections v. Johnson, 218 S.C. 502 (3c). 

M. E.  BAILEY v. MANLY T. BAILEY. 

(Filed 13 December, 1916.) 

1. Mortgages-Husband and Wife--Surplus-Power of Sale-Entireties- 
Interests. 

A mortgage of the husband's land, joined in by the wife, with power of 
sale and direction that the surplus, after paying the mortgage debt, be 
paid to "the parties of the first part, their executors and administrators," 
does not, by this direction, vest the surplus, after foreclosure, regarded 
as lands, in the husband and wife in entireties, so that she will take the 
whole by survivorship, but should be construed as meaning that the surplus 
should be paid to them as their several interests may appear. 



N. C.] FALL TERM, 1916. 

2. Mortgages-Surplus-Equity - Deeds and Conveyances - Support of 
Grantor-Charge Upon Lands-Husband and Wife--Dower-Descent 
and Distribution. 

Where before marriage a wife has conveyed her lands to her husband 
in consideration of her support for life, and thereafter she joins in his 
mortgage of the lands, which after his death has been foreclosed, with 
surplus over the mortgage debt and costs of sale, etc., in the hands of the 
trustee: Held, the surplus is regarded as realty descending to the heirs 
at  law of the husband before the execution of the power of sale, subject 
to the widow's dower, and, in addition, charged with her support during 
her life. 

CIVIL ACTION tried before Shnw, J., at September Term, 1916, of 
MCDOWELL. 

This is an action to determine the rights of the parties in a certain 
fund, derived from a sale of land under a deed of trust in excess 
of the expenses of sale and the debt secured, heard on the follow- (672) 
ing agreed statement of facts : 

1. That the plaintiff is the widow of J. Washington Bailey. 
2. That the defendants are the heirs at  law and distributees of the 

said J. W. Bailey, deceased. 
3. That on 25 September, 1888, Mrs. Elizabeth Ervin, now Mrs. $1. E .  

Bailey, the plaintiff, executed and delivered to J. Washington Bailey a 
deed conveying a certain tract of land, the material parts of which are 
as follows: 

"This deed, made this 25th day of September, 1888, by Mrs. Elizabeth 
Ervin of &Dowel1 County and State of North Carolina, of the first 
part, to J. Washington Bailey of &Dowel1 County and State of North 
Carolina, of the second part:  

"Witnesseth, That said Mrs. Elizabeth Ervin, in consideration of 
$791 and my maintenance during my natural life to me paid by J. 
Washington Bailey, the receipt of which is hereby acknowledged, has 
bargained and sold, and by these presents does bargain, sell, and convey 
to said J. Washington Bailey and his heirs and assigns, certain tracts 
or parcels of land in Finley's Township, McDowell County, State of 
North Carolina, adjoining the lands of J. S. Brown, J. L. Wilson, and 
others, bounded as follows, viz. : [Here follows description.] 

"Second tract. (Not involved.) 
"Third tract. (Not invol~ed.) 
"Fourth tract. (Not involved.) 
"To have and to hold the aforesaid tracts or parcels of land and all 

privileges and appurtenances thereto belonging to the said J. Washing- 
ton Bailey, and his heirs and assigns." 

Probate : Regular. (Signed and sealed.) 
Registered : 28 September, 1888. 
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4. That on 4 October, 1888, the said J. Washington Bailey and the 
said Mrs. Elizabeth Ervin were married and lived together as man and 
wife until the death of the said J. Washington Bailey in the month of 
June, 1915, to which union no children were born. 

5. That on I March, 1912, the said J. W. Bailey and his wife, M. E. 
Bailey, the plaintiff, executed and delivered to D. E. Hudgins, trustee, 
a certain deed of trust, with power of sale, conveying the said Norrel 
tract of land, which was conveyed by the deed set out in paragraph 3 
hereof, as security for a debt due W. A. Conley, which deed of trust 
made the following disposition of proceeds in the event of sale : 

"The money arising from such sale shall be applied, first, to the ex- 
penses of sale, including a commission to the trustee of 5 per cent; 

(673) secondly, to the amount due on the bond above mentioned, princi- 
pal and interest up to day of sale, and, thirdly, the balance shall 

be paid to J. W. Bailey and wife, M. E. Bailey, parties of the first part, 
their executors and administrators." 

6. That upon application of the cestui que trust in said deed of trust, 
D. E. Hudgins, trustee, advertised and sold said land on 21 February, 
1916, and of the proceeds, after discharging the expense of sale, includ- 
ing commissions to the trustee and the amount due on the bond secured 
thereby, there remained in the hands of said trustee a surplus sum of 
$1,739.89. 

7. That the plaintiff demanded of said trustee that said surplus be 
paid to her, and the defendants demanded payment to them, and the 
said trustee refused to pay to either, but stands ready to pay said surplus 
fund under the direction of the court. 

I t  was agreed that upon the foregoing statement of facts his Honor 
should render judgment upon the following issues : 

1. What are the rights of the parties in and to the surplus fund now 
in the hands of and held by D. E .  Hudgins, trustee? 

2. What are the dower rights of the plaintiff? 
His  Honor rendered judgment adjudging the plaintiffs to be the 

owners of one-half of said surplus and the administrator of J. W. Bailey 
to be the owner of the other half, and both parties appealed. 

Pless & W i n b o m e  for p la in t i f .  
W.  T.  Morgan for defendants. 

ALLEN, J. We were impressed by the argument of the learned counsel 
for the plaintiff, urging us to hold that the provision in the deed of trust 
directing the surplus of the proceeds of the sale of land to be paid to 
J. W. Bailey and wife, M. E. Bailey, their executors and administrators, 
created an estate by the entireties, and that upon the death of J. W. 



N. C.] FALL TERM, 1916. 

Bailey the whole of the surplus belonged to his wife by right of survivor- 
ship; but this question is foreclosed against the plaintiff by the decision 
in Harrington v. Razols, 136 N. C., 66. 

I n  the Harringtolz case the land belonged to the wife, Mrs. Briley, and 
she and her husband, J. A. Briley, conveyed the same by mortgage to 
secure a debt in which there was a power of sale, with direction in the 
mortgage that in the event of a sale, and after the payment of the debt, 
the mortgagee should "pay over the surplus, if any, to J. A. Briley and 
wife, Elsie." The land was sold after the death of Mrs. Briley and there 
was a net surplus arising from the sale of $1,920.65, and the question 
was raised as to who was entitled to the surplus. The Court, dealing 
with this question, said: "Had the land been sold prior to the 
wife's death, the surplus would have passed to her administrator (674) 
as personalty. But being sold after the death of the wife, it had 
previously to such sale descended to her heirs charged with the mortgage 
and the husband's tenancy by the curtesy, and the surplus must be 
treated as realty. The provision in the mortgage, 'pay over the surplus, 
if any, to J. A. Briley and wife, Elsie,' means only, as in other joint 
mortgages, 'as their several interests shall appear.' I t  is not a convey- 
ance of any interest by one mortgagor to the other." 

This case is also authoritative against the ruling of his Honor divid- 
ing the surplus equally between the plaintiffs and the defendants, as it 
construes the direction to pay to the husband and wife as meaning "as 
their interest may appear," and the rights of the parties in the surplus 
must therefore be determined according to their rights in the land at  the 
time of the execution of the deed of trust. 

At  the time the deed of trust was executed the title to the land was 
i n  J. W. Bailey, but he held it under a deed executed to him by the 
plaintiff nine days before their marriage, in which the consideration is 
stated to be $791 and my maintenance during my natural life." 

The meaning and effect of a provision for maintenance, frequently 
found in deeds and wills, have received different constructions, depending 
on the placing of the provision and upon other terms of the instrument 
in which it appears. 

I n  some of the cases it is dealt with as a personal covenant (Taylor v. 
Lanier, 7 N. C., 98 ; Ricks v. Pope, 129 N. C., 55 ; P e d u e  v. Perdue, 124 
N. C., 163; Lumber Co. v. Lumber Co., 153 N. C., 50)) in others as con- 
stituting a charge on the rents and profits from the lands (Gray v. West, 
93 N. C., 442; Wall v. Wall, 126 IT. C., 408), and in others as a charge 
on the land itself (Lazton v. Tilly, 66 N. C., 327; Helms v. Helms, 135 
N. C., 171). 



I N  T H E  SUPREME COURT. [I72 

I n  the Lanier case, which is typical of the first class, the provision for 
maintenance was not named as a part of the consideration for the deed, 
but was an independent stipulation and agreement. 

I n  Gray v. West, which belongs to the second class, the provision was 
that "Arey Gray is to have her support out of the land," and in Wall v. 
Wall there was a conveyance of land with a reservation of the care and 
support of the daughter of the grantor. 

The case of Laxton c. Tilly is in all material respects like the one be- 
fore us. I n  that case i t  is stated i11 the deed that i t  is made ('for and in 
consideration of the sum of $200 and the faithful maintenance of the 
said Thomas Laxton and wife, Polly Laxton," and the Court said: ('The 
maintenance of the plaintiff is not a charge upon the personalty of the 
estate of Levi Laxton, deceased, in the hands of the defendant, his ad- 

ministrator, but i t  is a charge upon the land which Thomas Lax- 
(6'7'5) ton sold to Levi Laxton with the stipulation that Levi should sup- 

port the plaintiff." 
This case and other authorities are reviewed in the case of Helms v. 

Helms, and while there was additional language in the deed considered in 
that case, i t  was held, independent of this, that a provision for mainte- 
nance in a conveyance of land is a charge upon the land, the Court say- 
ing: "The uncertainty into which title would be thrown is a strong reason 
for construing provisions for support as covenants and not conditions is 
recognized by the courts. To treat them as mere personal covenants, 
having no security for their performance save the personal liability of 
the grantor, would often lead to injustice, leaving persons who had made 
provisions for support in old age or sickness without adequate protection 
or relief. The courts have almost uniformly treated the claim for eup- 
port and maintenance as a charge upon the land, which will follow it 
into the hands of purchasers. I n  this way the substantial rights of both 
grantor and grantee are preserved. (The grantee by accepting the deed 
and entering into possession under it becomes bound by the agreement 
providing for the support of the grantor, and the provision for support 
thus becomes equivalent to a life annuity.' " 

Of course, in this case the purchaser at  the sale under the deed of 
trust takes the title free from the charge, because the plaintiff executed 
the deed of trust ; but the charge would exist as to the surplus not needed 
for the payment of the debt secured. 

We are therefore of opinion that the provision for maintenance in the 
deed executed by the plaintiff to J. W. Bailey was a cha'rge upon the 
land conveyed in the deed, and that at  the time the deed of trust was 
executed Bailey was the owner in fee, subject to the charge, and that 
after a sale the charge was transferred from the land to the surplus. 
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I f  so, and if the surplus is realty, as was held in  the case of Harring- 
ton v. Bawls, supra, the plaintiff is entitled to dower in the surplus, and, 
in addition, can charge the surplus with her support during her life, to 
be paid out of the income or the principal sum. 

The costs will be divided between the plaintiff and the defendants. 
Reversed. 

Cited: Waldroop v. Waldroop, 179 N.C. 677 (c) ; Fleming v. Xotz ,  
187 N.C. 595 ( c ) ;  Askew v. Dildy, 188 N.C. 149 ( p ) ;  Crawford v. 
Wilkoughby, 192 N.C. 273 (c) ; Blower Co. v. MacKenzie, 197 N.C. 157 
(c) ; Marsh v. Marslz, 200 K.C. 748 (2c) ; Bailey v. Land Bank,  217 
N.C. 515 (c) ; Higqins v. Higgins, 223 N.C. 456 (c) ; Minor v. Minor, 
232 N.C. 672 (c). 

JOEL INGRAM ET ALS. V. W. E. JOHNSON ET ALS., BOARD O F  COBIMIS- 
SIONERS OF BUNCOMBE COUNTY. 

(Filed 13 December, 1916.) 

Elections-SuffrageElectors-Special Tax-Constitutional Law. 
Where the validity of a levy for a special school tax depends upon 

whether certain persons who had voted in favor thereof had paid their 
taxes for the previous year according to the requirements of Article VI,  
sees. 1 and 4, and Article V, see. 1, of the Constitution, it is Held, that 
the constitutional requirements must be met in order that they may exer- 
cise the privilege of voting, though they are permitted to wait until May 
1st to pay them, if they so choose. 

CIVIL ACTIOK heard upon injunction, November Term, 1915, of BUN- 
COMBE, before Long, J. The action is brought to restrain defendants 
from levying special school tax, upon the ground that the election, held 
21 April, 1914, wa's invalid. 

The court finds these facts: "That the seven voters, above referred to 
in the agreement of counsel, voted in favor of the tax and were at the 
time within the poll-tax age and liable for poll tax, and had not paid 
their taxes for the year 1912, that is to say, following it, on 29 April, 
1912, which was payable according to Article VI,  sec. 4, of the Consti- 
tution, on or before 1 March, 1913; that two of the voters, as above 
stated subject to poll tax, voted against said tax who were due for the 
poll tax of 1912, and also payable on or before 1 May, 1913." 

The judge finds further that if the seven voters were not qualified to 
vote it is conceded that the election fails by a vote of 19 to 22, and 
thereupon renders the following judgment : 
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"Upon the foregoing findings of fact, and in view of the provision 
contained in the Constitution, Article VI,  see. 1 and sec. 4, and Article 
V, sec. 1, the court construes the words, 'Every person presenting him- 
self for registration, etc., and before he shall be entitled to vote, he shall 
have paid, on or before the first day of May of the year in which he pro- 
poses to vote, his poll tax for the previous year,' as meaning what it says, 
that if he proposes to vote he must pay his poll tax for the previous year. 
I f  there is no election before the first of May he has the option to wait 
until the first day of May in which to pay his poll tax; but if he seeks 
the privilege of his sovereign right to vote before the first day of May, 
and he has not paid his poll tax for the previous year, as required by the 
Constitution, then I hold that he must pay his tax as a condition prece- 
dent before he votes. This must be the intention of the Constitution, 
otherwise the voter a t  an election held in the spring of the year will have 

some peculiar advantage, or may evade tax and thus be on a 
(677) different footing from the voter who votes in November. For 

this reason the court holds that the election failed and was void 
and that any levy of tax made under it is also void, and that the in- 
junction heretofore ordered by Judge Webb is made permanent. I t  is 
further ordered that the costs be paid by the defendant, to be taxed by 
the clerk." 

From the judgment rendered, defendant the board of commissioners 
appeal. 

No counsel for plaint i f fs .  
J. W. H a y n e s  for defendant .  

BROWN, J. The interpretation of the Constitution of the State by 
the learned judge of the Superior Court, is in our opinion, correct and 
his reasoning conclusive. The judgment is 

Affirmed. 

BALL-THRASH COMPANY V. A. H. MCCORMACK ET AL. 

(Filed 13 December, 1916.) 

1. Arbitration and Award-Agreement-Award-Pleas in Bar. 
Averment and proof of an agreement submitting controverted matters 

to arbitration, when an award is pleaded in bar of an action, is necessary 
in order to give the award of the arbitrators the binding effect between 
the parties required. 
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8. Same--Form of Award-Finality-Obscurity. 
Where a n  oral (or  written, if so required by law) agreement of arbitra- 

tion has been sufficiently entered into between the parties i t  must be fol- 
lowed by a consideration of the matters submitted and a n  award of the 
arbitrators ; and unless the articles of submission prescribe certain for- 
malities, the arbitrators may express their conclusion in any form they 
choose, and their decision therein expressed is conclusive if its terms can 
be understood, and it is so expressed that  the intention of the arbitrators 
can be clearly gathered therefrom, and not couched in conditional, obscure, 
or dubious form. 

3. Same--Expert Opinion-Evidence-Trials. 
I n  an action upon notes given for the balance of the purchase price for  

furnishing and installing a heating plant in  defendant's residence, a n  
award proposed to be introduced a s  a defense which purported upon its 
face to be only the advice of a supposed expert, who had given the arbi- 
trators figures, based upon his estimate a s  to shortage of heat radiation 
and his opinion that certain pipes would have to be changed, not stating 
how and to what extent, and having no finality a s  to cost, amount to be 
deducted, or final direction, is properly excluded, a s  too uncertain for  
enforcement. 

4. Appeal a n d  Error-Trials-Instructions-Evidence-Prejudicial Error. 
Exceptions to the admission or refusal to admit evidence upon the 

trial of a cause, or to the judge's charge, will not be sustained on appeal, 
and a reversal of the judgment ordered, when such do not affect the real 
merits of the controversy and no substantial prejudice will result to the 
appellant. 

5. Instructions-Narration of Evidence-Statutes - Substantial Compli- 
ance. 

As to whether the trial judge is compelled to read the stenographer's 
notes of the evidence, on request of a party, quere; but where a request 
therefor has not been made, i t  is a sufficient compliance with the statute, 
Revisal, sec. 535, for him to state the substance of the evidence in his 
charge. 

6. Contracts - Compliance - Verdicts - Quantum Meiuit -Appeal a n d  
Error .  

I n  this action to recorer upon a contract for furnishing and installing 
a heater in defendant's residence, the jury having found by the amount 
of their verdict a s  fixed by the contract price that  plaintiff had performed 
his par t  thereof, i t  is Held,  that  a recovery upon a quantum merui t ,  while 
evidently considered, m-as excluded by the verdict, and Xteamboat Go. v. 
Transportation Co., 166 N. C., 582, and other like cases, were not appli- 
cable on appeal. 

7. Instructions-Misrecitals-Appeal and  Error-Objections and  Excep- 
tions. 

Misrecitals of the evidence or contentions of the parties by the trial 
judge should be called to the attention of the court a t  the proper time; 
and when this has not been done, exceptions thereto will not be considered 
on appeal. 
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(678) CIVIL ACTION tried before Harding, J., and a jury, at Spring 
Term, 1916, of BUNCOMBE. 

The plaintiff sued upon two promissory notes, each for $228, given 
for the balance due on a contract between the parties by which plaintiff 
agreed to furnish and install a heating plant in defendant's residence at  
Asheville, N. C. The court submitted issues to the jury, which, with the 
answers thereto, are as follows : 

1. Are the defendants indebted to plaintiffs, as alleged in the com- 
plaint, and if so, in what amount? Answer: "$459, with interest on 
notes from maturity." 

2. Are plaintiffs entitled to a laborer's, mechanic's, and material 
furnisher's lien on the property described in plaintiff's complaiat, as 
alleged therein? Answer : "Yes." 

3. Are plaintiffs indebted to defendants, as alleged in the defendant's 
counterclaim, and if so, in what amount? Answer : ''No." 

The case was before this Court at Spring Term, 1913, on appeal by 
the plaintiff from a judgment of nonsuit, and a new trial was ordered 
because of error in granting the nonsuit (162 N. C., 471), the court hav- 

ing dismissed the action because plaintiffs were not the owners of 
(679) the notes when the action was commenced. We held that there 

was evidence of such ownership which must be taken as true, and 
remanded the case for another trial. On the last trial the defendant, 
among other defenses, relied upon an arbitration and award as binding 
upon the plaintiff, and contended that the award showed that plaintiff 
had not complied with their contract in furnishing and installing the 
heating plant according to specifications. The court excluded the award 
from the consideration of the jury, and defendant excepted. There were 
other exceptions which will be stated and considered hereafter, so far as 
they are material. 

Judgment was entered upon the verdict, and the defendant appealed. 

L e e  & Ford for plaintifs. 
Marcus Erwin, James H. Xerrimon, and Mark W. Brown for de- 

f endants. 

WALKER, J., after stating the case: If it is conceded, for the sake 
of discussion, that there is sufficient evidence of a submission of this 
controversy to arbitration, me are of the opinion that the attempted 
award was invalid. The arerment and proof of the making of an 
agreement of submission and its contents constitute necessarily the first 
step towards enforcing the award. The validity of the award is pri- 
marily and essentially dependent upon the agreement of the parties. 
Ordinarily this will be easily proved by a production of the paper, if it 
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was written; but if no submission be produced, and there be no evidence 
of it, the mere fact of the existence of an instrument purporting to be an 
award, though ancient, will not be allowed to have any effect. The in- 
strument will not be treated as having the force of an award. Morse on 
Arbitration and Award (1872), p. 601. But when there has been a 
proper submission, either in writing when required or orally when not 
necessary for it to be written, it must be followed by a consideration of 
the matters submitted and an award of the arbitrators. This instrument, 
or award, need not be in any particular form, unless the articles of sub- 
mission prescribe that certain formalities shall be observed in  the execu- 
tion of i t ;  but otherwise the arbitrators may express their conclusion, or 
the final result of their deliberations, in any form they choose, as no 
special formula is required and no technical characteristics are essential 
to its validity. Any language which states an actual decision is suffi- 
cient, provided the terms of that decision can be understood and are so 
expressed that they can be enforced. The decision, of course, must be 
final and intelligible, and not couched in any conditional, obscure, or 
dubious form. I t  is sufficient, though, if the intention of the arbitrators 
can fairly be gathered from the award. Watson on Arb. and 
Award, p. 251 e t  seq.; 3 Cyc., 664. "The certainty of an award (680) 
is one of its indispensable and essential properties; if lacking in 
this requisite it cannot be sustained. I t  must be complete and definite. 
I t  must leave open no loophole for future dispute and litigation. I t  
should, as a general rule, leave nothing to be performed but the mere 
ministerial acts needed to carry it into effect. I t  should be certain as a 
judgment of court. The object of an arbitration is to prevent future 
dispute, and this object can hardly be said to be carried into effect when, 
in defining rights of the parties, terms are used which might require an- 
other lawsuit to fix their meaning." 2 Ruling Case Law, p. 384, see. 30. 

We are of the opinion that the paper-writing signed by G. L. Gui- 
schard and J. W. Grimes does not constitute a valid and binding award, 
and the judge properly ignored it. I t  does not profess to decide any- 
thing definite as to what should be done, but in that respect is indefinite 
and wholly uncertain. The arbitrators took the advice of a supposed 
expert, who gave them certain figures, based upon his estimation, as to 
shortage of heat radiation, and also advised that, in his opinion, the 
pipes would h a ~ e  to be changed; but how and to what extent is not 
mentioned. What is claimed as an award seems to be only a statement 
of certain facts as to conditions found to exist, and a reference to the 
opinion of the expert. There is no sufficient determination as to what 
should be done by the plaintiffs or as to how much they should pay, or 
allow as a deduction from their claim, for any deficiency in the work of 
installation or in  the results obtained. I f  this paper were accepted as an 
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BALL 2j. RICCORMACK. 

award, i t  would not end litigation, but prolong it. There would at  once 
be controversy as to what i t  means, and what, and how much, is required 
by i t  to be done to supply any shortcoming of the plaintiffs. Besides, i t  
is not the formulated judgment of the arbitrators, but merely the opinion 
of Mr. Way, the expert. The alleged award left open and unsettled the 
very thing in dispute. 

The Andrems circular of specifications, if irregularly introduced, could 
not have worked any harm to the defendants. There was no question as 
to what the contract was, and its contents was clearly stated to the jury 
by the court. They could not have been misled as to what they were 
called upon to decide. We may also say that, after reading the entire 
evidence, it does not appear that the paper was not sufficiently identified, 
even if it was not harmless. 

The testimony of the witness LeRoy Ball, as to what wa's said by the 
workman when he returned from defendant's home, was not prejudicial, 
if incompetent, as Ball stated just previously, and without objection, 
the same thing in substance, and perhaps in a more positive way, when 

he spoke of McCormack's refusal of his offer to do the extra work 
(681) if that would end the controversy. Courts mill not order rever- 

sals upon grounds which do not affect the real merits and where 
no substantial prejudice will result. Litigation would be interminable if 
any other course were adopted, and the administration of justice greatly 
delayed. We have not considered, it being unnecessary to do so, whether 
the answer was competent or whether the objection was too late. We do 
not see how it was prejudicial to exclude an answer of the witness J. B. 
Merrimon that he had said something to some person who had talked 
with him, nor that what he said to Ball and Thrash was material, and 
it does not appear what was said so that we can see its relevancy. The 
witness had gone over the transaction very carefully in his testimony, 
and i t  appears that he covered the ground very fully, and was called to 
the stand twice hy the defendants. Besides, the judge, perhaps, thought 
that enough had been said upon the subject, and stopped further exami- 
nation. At any rate, we do not perceive that there was any prejudice 
sufficient to warrant a reversal. 

The court was not requested to read the stenographer's notes of the 
evidence to the jury, if he was compelled to do so had such a request 
been made. He  sufficiently complied with the statute (Revisal, see. 
535) by stating the substance of the evidence to the jury. Simmons v. 
Davenport, 140 N. C., 407. 

There were many exceptions to the charge, but none of sufficient merit 
to establish any substantial error. The jury could not have misunder- 
stood the issues, and the court stated to them with sufficient fullness and 
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accuracy the question as to the ownership of the notes, construing the 
charge as a whole, the only proper way to view it (Kornegay v. R. R., 
154 N. C., 389). The defendant was not injured if the court placed the 
burden upon the plaintiff to prore the defendant's contention; but we do 
not think this was done. I t  was merely stated that if the plaintiffs had 
failed to satisfy the jury that they had complied with their contract, and 
the jury so find, their answer to the first issue would be "Nothing"; but 
if they had performed the contract the plaintiff would be entitled to re- 
cover the amount of the notes. The contract was entire, and plaintiff 
must have shown full performance in order to recover upon the contract 
itself, and according to its terms, that is, in order to recover the price 
fixed by it for the work (Tussey  v. Owen, 139 N .  C., 457)) and the court 
so charged the jury, if me give a reasonable interpretation, as we should 
do, to what was said. 

We need not discuss the principles stated in Steamboat Co. v. Trans- 
portation Co., 166 N. C., 582, or Gorman v. Bellnmy, 82 N. C., 497; 
C'harnblee v. Baker,  95 K. C., 98; Dumott  v. Jones, 23 Howard (U. S.), 
220, and the other cases cited therein, as the jury have evidently 
found in this case that plaintiffs had performed their part of the (682) 
contract, having giren their verdict for the full amount of the 
notes, with interest, in response to the first issue, and having answered 
the third issue, as to the counterclaim, against the defendant. I f  the 
court told the jury that plaintiffs might recover for what their work 
was reasonably worth, the jury have not returned a rerdict for such a 
sum, but for the full amount claimed by plaintiffs to be due on the notes, 
thereby clearly finding that there had been a full conlpliance with the 
contract by the plaintiff. 

I f  there was any unintentional misrecital of the evidence, it should 
have been called to the attention of the court at  the time, so that i t  
might be corrected; and the same may be said in regard to the state- 
ment of any contention of the parties. 8. v. Blacku~ell,  162 N.  C., 672; 
J e f r ~ s s  v. R. R., 158 K. C., at p. 223; X. c. Cox, 153 N. C., 638; 8. v. 
Lance, 166 N.  C., 411; Bank u. Wilson, 168 N.  C., 557. 

The case has been fairly submitted to the jury by the court, upon 
the issues and contentions of the parties and upon the evidence, and the 
law bearing upon it has been correctly stated for their guidance. They 
have manifestly decided the facts against the defendant, in the first 
place, that the plaintiffs owned and held the notes at the conlmencement 
of this action, and, in the second, that they had fulfilled the contract, 
which entitled them to recover the full amount of the notes. We find 
no error in the record; but if there was any slight departure from the 
straight line of the law, it surely did not affect the result and affords no 
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ground f o r  a reversal. Smith 21. Hancock, ante, 150. We, therefore, 

affirm the  judgment. 
N o  error. 

Cited: 8. v. Loce, 1 8 7  S.C. 39 (fc; 8. v. Steele, 190  N.C. 510 (7c) ; 
Rudd v. Casualty Co., 202 N.C. 782 (4c). 

YOUNG FERRELL, AKD YOUNG FERRELL, ADMIKISTRATOR OF FREEMAN 
FERRELL, v. DURHAM TRACTION COMPANY ASD SEABOARD AIR 
LINE RAILROAD COhIPANT. 

(Filed 19 December, 1916.) 

1. Segligence-Trespass-Torts of Third Persons. 
The rule that  one who is a trespasser upon lands cannot maintain a n  

action against the owner for negligent injuries received by reason of con- 
ditions upon the premises has no application when the injury complained 
of was caused by the wrong of a third person having no connection with 
the owner or his proprietary rights. 

2. Railroads-Statutes-Riding on Trains-Invitation-Criminal Intent. 
Revisal, see. 3748, prohibiting persons other than employees from riding 

on trains, etc., was intended to punish such persons who ride on the 
trains without permission of the conductor or engineer, with the intent 
of being transported free, and does not necessarily and as  n co~iclusion of 
law apply where the person has been requested by a n  employee of the 
company to get on the train "to help unload freight a t  the nest  station" : 
and as  to them no criminal intent will be imputed. 

3. Negligence-Telephone Companies-Torts-Reasonable Anticipation- 
Damages. 

The intestate was riding on top of a car of a freight train a t  the request 
of the company's employee to do so and help with the freight a t  the nest  
station, and was struck from the top of the car to his death by a low 
hanging wire of a telephone company stretched across the railroad com- 
pany's right of way. In  an action by the intestate's administrator against 
the telephone company, n-herein the defendant's negligence has been 
properly established, i t  is Held, the death of the intestate should reason- 
ably have been expected to follow from the defendant's wrongful act, and 
a recovery will not be denied. 

BROWN, J., dissenting ; WALKER. J., concurring in dissenting opinion. 

(683) CIVIL ACTION t r ied a t  March  Term, 1916, of DITRHAM, before 

Devin, J., a n d  a jury. 
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On motion made in apt time there was judgment of nonsuit as to the 
railroad company, and the cause being submitted to the jury as to 
liability of the traction company, the following ~ e r d i c t  was rendered: 

1. Was plaintiff's intestate injured and killed by the negligence of 
the defendant Durham Traction Company, as alleged in the complaint? 
Answer : "Yes." 

2. Did plaintiff's intestate by his ow11 negligence contribute to his 
injury and death, as alleged in the answer? Answer: "KO." 

3. What damages, if any, is plaintiff entitled to recover of defendant 
Durham Traction Company ? Answer : "$575." 

Judgment on the verdict for plaintiff, and defendant the traction 
company appealed, assigning for error chiefly the refusal to nonsuit as 
to appellant because of the alleged fact that intestate, at the time he 
was killed, was a trespasser on the train of its codefendant, and was 
also there in riolation of the criminal laws of the State. 

Manning, Everett & Kitchen and 8. C. Brawley for plaintiffs. 
W.  L. Poushee and TY. J .  Brogden for d~fendants.  

HOKE, J. The action was originally instituted against the Durham 
Traction Company and the Seaboard Air Line Railway, and there is 
evidence on the part of plaintiff tending to show that on 7 April, 1915, 
about 7 p. m., the intestate, at the invitation of an acquaintance, a brake- 
man on a freight train of defendant railroad, was on top of a car of said 
train as it moved out of East Durham going north; that the 
brakeman was giving the intestate and his brother this ride with (684) 
the view and under promise of having them help in unloading 
freight at  a near-by station on the route. There was testimony also to 
the effect that the train hands were accustomed to get help in this way, 
and that at previous times it had been done with the conductor's knoml- 
edge; that not far from East Durham, while intestate mas on the car and 
going back towards the caboose, a power wire of the traction company, 
which had been stretched across the railroad and negligently allowed to 
sag so lorn as to threaten the safety of all persons on the car or trains of 
that character, struck the intestate as he was stepping from one car to the 
other, knocked him down between the cars, and he was run orer and 
killed. 

On these, the facts chiefly relevant, the court rendered judgment of 
nonsuit as to the railroad company, and, on issues submitted, there mas 
rerdict establishing that the intestate was killed by the wrongful negli- 
gence of the traction company, "as alleged in the complaint"; that there 
was no contributory negligence on the part of the intestate, and assessing 
the damages at $575. Judgment having been entered on the ~~erd ic t ,  the 
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traction company excepted and appealed, assigning for error chiefly the 
refusal to order a nonsuit as to appellant also. 

I t  is undoubtedly the general rule that a trespasser cannot maintain 
an action against the owner for negligent injuries received by reason of 
conditions existent upon the premises, but this is a principle growing out 
of and dependent upon the right of ownership and considered essential 
to their proper enjoyment. All of the decisions in this jurisdiction, cited 
in support of defendant's exceptions, are cases of that character. Briscoe 
v. Light ing and Power Co., 148 N. C., 396, and others. Even as to suits 
of that kind, the position has been very much qualified, as in case of 
technical trespass, etc., 29 Cyc., p. 443. But the principle referred to 
and relied upon has no necessary or proper application to the facts of 
this record, where the injury was caused by the wrong of a third person 
having no connection with the owner or his proprietary rights. I n  such 
case the general rule is the other way, and recovery is not ordinarily 
denied merely because of the fact that the injured party is himself a tres- 
passer. Such fact may or may not be a relevant circumstance on the 
question of proximate cause, but is not allowed to defeat the action as 
a matter of law. 

The distinction is very well presented in a case from New Jersey Law, 
p. 276, the relerant facts and the decision of the Court therein being 
as follows: 

"The injury was caused by the guy wire breaking and falling on an 
electric light wire belonging to another company. The broken end fell in 

the grass in a field belonging to Gulick. Across this field people 
(685) were accustomed to travel without objection, but, as far as ap- 

pears, without other right. The boy's body was found still in 
contact with the guy wire shortly after the shock. I t  does not appear 
that he had any right to be on Gulick's property except such as may be 
inferred from the facts stated. The contention of the defendant is that 
it was under no duty to the decedent for the reason that he was a tres- 
passer on Gulick's property, or at best a mere licensee. The liability of 
the defendant rests upon the fact that it was maintaining wires which 
might become charged with a deadly current of electricity. S e w  Yo~lc, 
etc., T e l .  Cfo. c. Bennet t ,  62 N.  J .  L., 742, 42 Atl., 769; Brooks v .  Con- 
solidated Gas Co., 70 PUT. J. L., 211, 56 Atl., 168. 

"The duty to exercise care is established as to travelers upon the high- 
way and employees of the defendant or of another company who in the 
exercise of their rights are likeiy to come in contact with the wires, and 
of persons who are lawfully in a place of proximity to the wires. The 
question presented in  this case is whether the duty exists also as to third 
persons who are not at  the time in the exercise of any legal right. The 
principle underlying the case is stated by Chief Justice B e a s l ~ y  in Van 
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W i n k l e  v. A m e h c a n  Xteam Boiler C'o., 52 N.  J .  L., 240, 19 Atl., 472, to 
be that in all cases in which any person undertakes the performance of 
an  act which, if not done with care and skill, will be highly dangerous 
to the persons, known or unknown, the law, ipso fncto, imposes as a 
public duty the obligation to exercise such care and skill. 

"The test of the defendant's liability to a particular person is whether 
injury to him ought reasonably to have been anticipated. I n  the present 
case the guy wire was stretched over an open field, across which people 
were accustomed to travel without objection by the landowner. The ad- 
joining field was used as a ball ground. I t  was probable that if the guy 
wire broke some one crossing the field would come in contact with it. 
That whoever did so was a trespasser or a bare licensee as against the 
landowner cannot avail the defendant. I f  a bare licensee, he would still 
be there lawfully. I f  a trespasser, his wrong would be to the landowner 
alone, not a public wrong nor a wrong to the defendant. 

''The case differs from one where a trespasser or licensee seeks to 
recover of the landowner. A landowner may in fact reasonably antici- 
pate an invasion of his property, but in law he is entitled to assume that 
he will not be interfered with. His right to protect his possession and 
to use his property is paramount." 

I n  Watson on Damages for Persona1 Injuries, speaking to the ques- 
tion, the author says: "At the outset it may be stated, as a general rule, - 

that the mere fact that the plaintiff at the time of the injuries 
received is engaged in the commission of an unlawful act is not (686) 
sufficient to relieve the author of the wrong for liability in damages 
therefor. 'The question how far  a person can defend an otherwise inde- 
fensible act,' i t  has been said, 'by showing a criminal or unlawful act on 
the part of the party injured, has of late years been fully discussed in 
the courts of this country and England. The result generally reached is 
that no man can set up a public or private wrong committed by another 
as an excuse for a willful or unnecessary or even negligent injury to him 
or his property. This principle is defended on the grounds of morality 
and law and it reaches and determines a great variety of cases.' Thus 
the fact that the plaintiff was upon the platform of a street car in viola- 
tion of a municipal ordinance is not of itself sufficient to defeat a re- 
covery in an action against the driver of a vehicle by whom the driver 
was injured. And that a motorman was running his car at a higher 
rate of speed than allowed by law when a tree fell upon the car and 
injured him is not a defense in an action against the municipality, 
merely because had he been going at the legal rate the tree would have 
fallen before he reached the point in question." 

And the general principle is approved in many well considered deci- 
sions of other courts. Phil., etc., By. .zl. Towboat  Co., 64 C. S., (23 

739 



I N  T H E  S U P R E X E  COURT. [I72 

Harvard), pp. 209-218; Xutton c. Wanwatosa, 29 Wis., 1 ;  Delaware, 
etc., Ry .  v. Trautweine, 52 AT. J. I,., 169; Came~om v. Pandegrift, 53 
Ark., ; Electric Co. v. Melvi l l~ ,  210 Ill., 70; and Curtis on Elec- 
tricity, see. 462, is to the same effect. There are many other authori- 
tative cases in support of the principle as stated: that an injured party 
is not barred of recorery for a wrong done him because of the mere fact 
that he was, at the time, a trespasser upon the premises of a third person. 
Such a fact in itself is ordinarily allowed no significance in determining 
the rights of the parties on such an issue, a position emphasized in this 
case by facts in evidence tending to show that the traction company was 
itself a trespasser in carrying its wires orer the railroad company's line. 
Daltry v. Power Co., 208 Pa. St., 403; Caglione v. M. T .  Norris Electric 
Go., 67 N. Y .  Supp., 10. I t  is suggested for defendant that the intestate 
was in violation of State statute in being on the car at the time. Re- 
visal, sec. 3748. This statute was enacted to punish persons who ride on 
a train without permission of the conductor or the engineer and with 
intent of being transported free, and would seem to have no application 
to this case, where the intestate had been invited to get on by an employee 
of the company '(to help unload freightn at the next station. Assuredly a 
criminal intent to avoid payment of fare should not be decided against 
him as matter of law when there are facts in evidence tending to show 

that he "was to pay his fare by helping to unload7'; that he had 
(687) done this several times with the knowledge and approval of the 

conductor, and, at the time he was struck, 75-as going along the 
top of the car to the caboose. 

I n  some of the authorities cited in support of appellant's position, as 
in Tel. Co. v. Martin, 116 Ky., 554, and others, the Court does not seem 
to have been sufficiently advertent to the recognized distinction in cases 
where the action by a trespasser was against the owner of the premises 
and when against third persons; but, in any e ~ e n t ,  these decisions should 
not be allowed as controlling on the facts of this record. I n  Drum v. 
Xiller, 135 N. C., 204, the Court held, in effect: "In order that a party 
may be liable for negligence, it is not necessary that he could haye con- 
templated, or even been able to anticipate, the particular consequences 
which ensued, or the precise injuries sustained by the plaintiff. I t  is 
sufficient if by the exercise of reasonable care the defendant might have 
foreseen that some injury would result from his act or omission, or that 
consequences of generally injurious nature might have been expected," a 
statement of the doctrine contained in 21 A. and E. Enc. (2 Ed.),  p. 487. 

A like ruling was soon thereafter made in Budson v. R. R., 142 N. C., 
198, and the principle has been again and again approved in our deci- 
sions. Robinson v. X f g .  Co., 165 N. C., 495; Ward v. R. R., 161 N. C., 
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184; Sawyer v. R. R., 145 N. C., pp. 24-28; Kimberly v. Howland, 143 
N. C., 399, and numerous other cases could be cited. 

Speaking to the question in Drum v. .Miller, 135 N. C., 214, Walker, 
J., said: "When, therefore, a willful wrong is committed, or a negligent 
act which produces injury, the wrong-doer is liable, prorided in the 
latter case he could have foreseen that harm might follow as a natural 
and probable result of his act; for if he can presume that harm might 
naturally and probably follow, he must necessarily intend that it should 
follow or he must have acted without caring whether it would or not, 
which, in effect, is the same thing. I t  may be stated as a general rule 
that when one does an illegal or mischievous act which is likely to prove 
injurious to another, or when he does a legal act in such a careless or 
improper manner that he should foresee, in the light of attending cir- 
cumstances, that injury to a third person may naturally and probably 
ensue, he is answerable in some form of action for all of the consequences 
which may directly and naturally result from his conduct. I t  is not nec- 
essary that he should actually intend to do the particular injury which 
follows, nor, indeed, any injury at  all, because the law in such cases will 
presume that he intended to do that which is the natural result of his 
conduct in the one case. and in  the other he will be  resumed to intend 
that which, in the exercise of the care of a prudent man, he should 
see will be followed by injurious consequences." (688) 

The verdict in this case has established that the traction com- 
pany has negligently allowed its power wire to sag so low over the line 
of the railroad that it was likely to kill or seriously injure any and every 
one on the top of the railroad company's trains. The intestate was killed 
because of this negligent wrong. I t  mas the result likely-in fact, al- 
most certain-to occur from its wrong, and, in our opinion, the defend- 
ant's responsibility for it has been correctly and properly established. 

There is no error, and the judgment of the lower court is affirmed. 
No error. 

BROWN, J., dissenting: I am of opinion that the motion to nonsuit 
should have been allowed. The evidence, taken in its most favorable 
view for plaintiff, tends to prove these facts: 

The intestate was killed on 7 April, 1915. At the time he was on top 
of a running freight train of the railway company, walking towards the 
caboose. He  was caught by two wires belonging to the traction company, 
stretched across the railway right of way by its consent and fastened to 
juniper poles 143 feet apart, one on the east and one on the west side of 
the right of way about 2 miles from Durham. The intestate was thrown 
to the ground between the cars and killed. The intestate was not an em- 
ployee of the railway company, but was riding on top of the rapidly 
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running freight train without the knowledge or consent of the conductor 
or of any proper authority of said company. 

I t  is in evidence that one Howard Holeman, a brakeman, invited the 
intestate to ride on the train. No one else knew of it. There had been 
an  extraordinary snowstorm and wind, 2 and 3 April, 1915, that had 
caused the wires to sag so low that they caught the intestate about the 
shoulder and threw him under the wheels. The wires were in proper 
position on 2 April, and defendant traction company had no notice that 
they were sagging as result of the storm. 

That the intestate was a trespasser as to the railway company, and 
violating the statute, Revisal, 3748, making it a misdemeanor to ride 
on top of the freight train under such circumstances, cannot success- 
fully be questioned. Vassor v. R. R., 142 N. C., 68; Bailey v .  R. R., 
149 N. C., 169. 

The statute is explicit, and forbids any person other than a railway 
employee in the discharge of his duty from riding, or attempting to ride 
on top of any car, coach, engine, or tender on any railroad without au- 

thority from the conductor of the train or the engineer, and makes 
(689) it a misdemeanor to do so. I f  the intestate was a trespasser, the 

railway company, the owner of the premises, owed him no duty 
except to refrain from inflicting willful or wanton injury; and the de- 
fendant, the traction company, owed him no greater duty than did its 
lessor, the railroad company. The poles of the traction company were 
put on the land of the railroad company and its mires crossed its tracks 
by its consent. I t  was not required to foresee that the plaintiff would 
violate the statutes of the State and put himself in a position of danger 
where he would possibly come in contact with its wires. Will is  v. R. R., 
122 N. C., 909; Vassor v. R. R., supra; Peterson v. R. R., 143 N. C., 
260; Quantz v. R. R., 137 N. C., 136. 

I f  the plaintiff had been an employee of the railroad company, or 
rightfully on top of the car, it mould be different. I f  the railway com- 
pany, the owner of the right of way, over which the wires of the defend- 
ant were stretched, owed the plaintiff's intestate no duty except to refrain 
from inflicting willful or wanton injury, then the defendant could not 
be held to a higher degree of care than the owner of the premises, upon 
which rested the primary duty of keeping its premises and right of way 
reasonably safe. 

The railway company owned the right of way and had the right to 
stretch its telegraph and telephone mires along and across its right of 
way with its wires. I f  mischief happened to a trespasser by reason of 
the wires being stretched across the right of way, it is his fault. He is 
held to assume the risk. The implied duty to prevent harm from unsafe 
premises does not exist in f a ~ o r  of a trespasser. McGee v. R. R., 147 
N. C., 147. 

742 



N. C.] FALL TERM, 1916. 

The Benton case, 1 6 5  N. C., 354, does not controvert th i s  well settled 
proposition. Benton  was not a trespasser upon t h e  service company's 
property, bu t  had climbed a tree a n d  come i n  contact with a sparking 
wire with defective insulation. The question presented by this  appeal 
i s  well settled a n d  fu l ly  discussed i n  m a n y  cases, a n d  me need not dwell 
on it fur ther .  Briscoe v. Light ing Co., 148 N. C., 396;  Telephone Co. 
v. Odorn, 70 S. E. Rep., 1116;  Telegraph Co. v. Martin, 116  Ky., 554; 
McCaughna  v. Electr ic  Co., 129 Mich., 407. 

MR. JUSTICE WALKER concurs i n  this opinion. 

Cited: J o n e s  v. Bland,  182 N.C. 72 (3c) ; Poole v. I n s .  CO., 188 N.C. 
469 ( 3 c ) ;  Brigman v. Construction GO., 192 N.C. 795 ( l c )  ; Arrington, 
v. P i n e t o p ,  1 9 1  N.C. 436, 437 (3c) ; d r r i n g t o n  v .  Pinetops, 197 N.C. 
438 ( Ice ) .  

MARY J. GURLEY, A 4 ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ,  V. SOUTHERN POWER COJIPANP ASD 

G. C. HOWARD. 

(Filed 19 December, 1916.) 

1. Kegligence-Attractive Kuisances-Reservoirs. 
A tank 30 feet long, 35 feet wide, and 11 feet deep, nsed by a manufac- 

turing concern on its own premises for a water supply, does not fall within 
the doctrine of dangerous instrumentalities and attractire nuisances so a s  
to inlpose on the owner the same degree of care in guarding thein against 
the trespass of children. 

2. Same-&faster a n d  Servant-Employer and Employee-Principal and 
Agent-Scope of Employment-Respondeat Superior. 

Where a manufacturing concern has a reservoir on its own premises 
for its water supply, well guarded by a fence around it  and a sign for- 
bidding trespassing, and situated a t  a substation in charge of a n  em- 
ployee, who had been instructed to prohibit boys from bathing there, but 
the employee, in violation of his instruction, secretly permitted the boys 
to bathe, making a small charge for bathing suits, and one of the boys is 
drowned, the doctrine of reepondeat superior has no application, upon the 
principle that  the acts of the employee mere not within the scope of his 
employnent and done against the command of the master : and the refusal 
of the defendant's special requests for instruction to this effect, with 
supporting evidence, is reversible error in the action of the intestate's 
administrator for damages. 

3. Rfaster a n d  ServantNegligence-Imputed Knowledge-Inspection- 
Ordinary Care-Requests fo r  Instruction-Appeal a n d  Error .  

Where there is evidence tending to show that  a n  employee a t  a manu- 
facturing plant permitted boys to bathe in a reservoir used by i t  for the 
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purpose of a water supply, against his employer's instruction, and in a 
secret and concealed manner, it is Held, in an action against the company 
for damages for the alleged negligent drowning of the plaintiff's intestate, 
a boy, that the refusal of defendant's special instruction that the plaintiff 
would not be fixed with implied knowledge of the conditions if it had used 
ordinary care in inspection, etc., is reversible error. 

4. Executors and Administrators-Negligence-Wrongful Death-Entire 
Damages-Parent and Child-Statutes. 

The right of action to recover damages for a wrongful death exists 
exclusively by statute, and is given only to the administrator, who may 
recover the entire damage in his action; and the question as to the parent 
may recover for the negligent killing of a minor child is one between the 
parent and the administrator. Revisal, secs. 59, 60. 

CLARK, C .  J., dissents in part. 

APPEAL at February Term, 1916, of G~ILFORD, from Cline,  J., upon 
these issues : 

1. Was the death of the plaintiff's intestate caused by the negligence 
of the defendants, as alleged in the complaint? Answer: "Yes; both 

of them." 
(691) 2.  What damage, if any, is plaintiff entitled to recover of de- 

fendant ? Answer : "$lO,OOO." 
From the judgment rendered, defendants appealed. 

Peacock & Dalton,  Brooks ,  S a p p  & W i l l i a m s  for plainti#. 
King d iTimball for defendant  Howard .  
Osborne, Coclce & Robinson for defendant  Power  Company .  

BROWN, J. This is an action by the administratrix of Samuel Shrop- 
shire, a boy of 13 or 14, who was drowned in a tank at a substation of 
the Southern Power Company at High Point. I n  this substation there 
is a reserroir, the walls of which are made of cement, which tank is 30 
feet long, 35 feet wide, and 11 feet deep. The sides are straight down, 
very slick, and with moss on them. A wire ran along the top of the walls 
of the bank, about 10 inches above it, fastened to iron rods extending out 
of the cement wall. Another wire extended from side to side about the 
center of the tank. This tank is about 15 feet from the wall of the sub- 
station and about that distance from its nearest door. On the day in 
question the tank lacked 6 or 8 inches of being full of water. 

On Sunday, 30 May, 1915, plaintiff's intestate, together with a 12- 
year-old boy, went to this substation, passed through the gate, saw the 
defendant Howard, who had charge of the premises, paid him 10 cents 
apiece for their bathing suits, and went into this tank. Bathing suits 
were kept at the substation by Howard and furnished all boys desiring 
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them. They were charged 10 cents each. When the intestate went in  
there were eleven or twelre boys then in the pool swimming or playing in 
the water. 

The defendant power company requested the following instruction: 
"If you find from the evidence that when the Southern Power Com- 

pany inclosed the pool, through one of its servants, Moser, it directed 
Edwards to cease to use the pool as a bathing pool, and thereafter it was 
run secretly, in a secret manner as far as the Southern Power Company 
was concerned, and unknown to the Southern Power Company or any of 
its officers, and purposely concealed from the Southern Power Company, 
then I charge you that Southern Power Company would not, in any 
wise, be responsible for the death of the plaintiff's intestate; and if you 
should answer the first issues 'Yes,' you will go further and find, when 
you come to designate the defendant whose negligence was the cause of 
the death of the plaintiff's intestate, 'the defendant Howard.'" That 
there is ample evidence to support the instruction tendered does not seem 
to be disputed. 

This prayer was not given either in words or substance. I t  is (692) 
undisputed that Howard was running the pool for himself, and 
not for the power company, and that he alone received the emoluments. 
I f ,  as the sixth request required the jury to find, Howard was acting 
secretly, without the knowledge of the power company and contrary to 
its instructions, purposely concealing his conduct, then he was not acting 
as its agent, and the company can only be liable for the tort simply 
because i t  owned the pool. 

The doctrine of dangerous instrumentalities and attractive nuisances 
cannot justify the refusal to give the sixth prayer. I t  is irrelevant to 
the case for the reason that the pool is neither, and so held by the over- 
whelming weight of authority. 

I t  is said, 29 Cyc., p. 464, that, "As to pools or reservoirs, the weight 
of authority is that they are not to be classed with turntables, and the 
owner of premises on which a pool or reservoir is situated is under no 
obligation to keep the premises guarded against the trespasses of chil- 
dren." Thompson, v. Ill. Central Ry., 105 Miss., 636; Peters v. Bowman, 
115 Gal., 345; Sfendall v. Boyd, 73 Minn., 53; 11fora.n v. Car go., 134 
Mo., 641; Richards v. Cornel, 45 Neb., 467; l i l in: TI. Nernccn, 68 Wis., 
271; R. R. c. Beaver, 113 Ga., 398 ; RLqgle v. Lens, 71 Or., 125; HcCfabe 
a Woolen Go., 124 Fed., 283, affirmed in 132 Fed., 1006; Sullivan 21. 

HidekqBer, 27 App. D. C., 154; R. R. v. MOOTP, (THx. Civ. App.) 172 
S. W., 568; Ernard v. Kimberly, 159 Wis., 83; Charvoz v. #alt Lnke 
City, 42 Utah, 455. 

We do not undertake 20 quote from these decisions. They all deal with 
the subject under discussion and hold that a pond or reservoir is not a 
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dangerous instrumentality or an attractive nuisance. I n  almost every 
case the owner of the premises knew of the custom of boys entering 
thereon to bathe in the pool or pond, but was held not liable for any 
mishap. Bathing pools are nothing new or rare. They abound in al- 
most every public park, gymnasium, and Y. M. C. 8. building, as well 
as many country clubs. I t  is a well known and general custom for boys 
to swim in millponds and invade the lands of farmers to bathe in their 
marl pits. Who will contend that the mill owner and farmer is liable 
for death or injury of the bathers because of such ownership? Millponds, 
swimming holes, and marl pits are equally as attractive to boys for bath- 
ing purposes as this particular reservoir. 

The only other ground of liability as to the power company is the 
doctrine of respondeat superior. I f  the jury had found the facts (all 
supported by evidence) as set out in the sixth request, the power com- 
pany should have been acquitted of responsibility. The reservoir in 

which the intestate of the plaintiff was drowned was built in 1909 
(693) as a necessary part of the substation of the defendant power 

company. I t  was properly constructed and was not dangerous 
when used for the purposes for which it mas intended. 

I n  1911 the power company built a substantial fence around its sub- 
station, inclosing the reservoir, and hearing that persons had been swim- 
ming in it, instructed its agent in charge of the substation to discontinue 
this practice and not to permit any one to enter the inclosure. I t  also 
caused a notice of "No admittance" to be placed on the gate. The agent 
at the substation disobeyed these instructions, and in consequence the 
intestate of the plaintiff lost his life. 

I t  also appears, if the evidence of the defendant is true, that it was 
not necessary for the officers of the company to visit the station except at  
regular monthly intervals, and at  other times when notified by the man 
at the station that repairs mere needed; so that the man in charge knew 
at all times when to expect the officers of the company, and he testifies 
that he purposely deceived the company, that he mas permitting boys 
to swim in the reservoir secretly and against the instructions of the com- 
pany, and that he hid the bathing suits and other bathing outfit when 
officers of the company were expected. 

I f  the jury should accept this evidence (and they alone have the power 
to pass on its credibility), the defendant power company ought not to be 
held liable for the negligence of its agent, because it was outside of the 
scope of his employment. The defendant had the right to have this view 
presented to the jury, which it endeavored to have done in the prayer for 
instruction which was denied. This Court said in Roberts v. R. R., 143 
N.  C., 176: "The test is not whether the act w'as done while . . . (the 
servant) was on duty, or engaged in his duties; but it was done within 
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the scope of his employment and in the prosecution and furtherance of 
the business which it was given him to do?" 

I n  Bucken v.  R. R., 157 N. C., 443 : "We recognize the well established 
rule that the master is not responsible for the tort of his servant when 
done without his authority and not for the purpose of executing his 
orders or doing his work, but wholly for the servant's own purposes and 
in pursuit of his private and personal ends." 

I n  Dover 11. Mfg. Co., 157 N. C., 324: "In an action for tort, in the 
nature of an action on the case, the master is not responsible if the wrong 
done by the servant is done without his authority and not for the pur- 
pose of executing his orders or doing his work. So that if the servant, 
wholly for a purpose of his own, disregarding the object for which he is 
employed, and not intending by his act to execute it, does an injury to 
another, not within the scope of his employment, the master is not 
liable." 

Again: "This doctrine of respondeat superio'r, as it is now es- (694) 
tablished, is a just but a hard rule. The master exercises care in 
the selection of his servant and retains in his service onlv such servants 
as are prudent and trustworthy; the servant in the prosecution of the 
master's business must of necessity pass beyond his sight and out of his 
control; and vet the law makes the master liable for the conduct of the 
servant. The application of this principle without working the greatest 
injustice to every employer of a servant is made possible only by the 
limitation established by the courts, that when the servant does an act 
which is not within the scope of his employment the master is not liable. 
'Beyond the scope of his employment the servant is as much a stranger 
to the master as any third person, and his act in that case cannot be 
regarded as the act of the master. The rule as it is now established by 
the later iudicial declarations should be strictly held within its defined 
limits. I t  is a rule capable of great abuse and much hardship, and the 
courts should guard against its extension or misapplication.' " 

Linville v.  h'issen, 162 N. C., 95, is also strictly analogous to the 
present case. The Chief Justice, who wrote the opinion for the Court, 
cited and approved Bucken's case and Dover's case. He further lays 
down this very pertinent rule, with ample citation of authority: "The 
owner of an automobile is not liable for personal injuries caused by it, 
merely because of his ownership." 

I n  Shearman and Redfield on Neg. (6  Ed.), sec. 173, it is said: 
"There is nothing in the nature of real property which requires that its 
owner should be held to a stricter liability than the owner of ~ersona l  
property, and he is not, therefore, responsible for the negligence of 
persons employed upon his land, any further than he would be if they 
were employed about his chattels." AfarZozve v. Bland, 154 N.  C., 140; 
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Jackson v. Tel. Go., 139 N. C-, 347; Daniel v. R. R., 136 N. C., 517, are 
cases cited in point. Also, Labatt Master and Servant, sec. 2274. 

We can conceive of only olLe answer to this position, and that is that 
the prayer is in itself defective in that the idea is excluded that the de- 
fendant might have known of the use being made of the reservoir by the 
exercise of ordinary care, but there is evidence that the use of the pool 
was secret and concealed from the defendant and unknown to it (facts 
embraced in the prayer), and the defendant was nowhere given the 
benefit of it in any part of thecharge. 

The defendant power company excepts to the following charge on the 
last issue as to damages: "The measure of damages is the present value 
of the net pecuniary worth of the intestate to be ascertained by deducting 
the cost of his own living and expenditures from the gross income, based 

upon his life expectancy." This charge was evidently quoted by 
(695) the judge from the opinion in J4enclenhall v. R. R., 123 N. C., at  

p. 2'18, which has been approved often by this Court (see dnno. 
Ed.), down to Ward v. R. R.,161, at p. 186, and 1CIassey v. R. R., 169 
N. C., 245. 

The defendants contend that as the plaintiff's intestate was a minor, 
his parents mould be entitled t o  the results of his labors until he was 
21 years of age. Under our statute damages for wrongful death can be 
recovered only by the administratrix, Revisal, 59, 60; Killian v. R. R., 
128 N. C., 261 (see Anno. Ed,). Besides, the plaintiff is his mother. 
I t  does not appear that his father is  living. But if he were, the plaintiff 
as adniinistratrix is the only party who can recover, and the question 
of the father's right to share in the recovery for the prospective wages 
up to 21 years would be a matter between him and the plaintiff, and is 
not before us. The question as to who would be entitled to a minor's 
wages where he survives (Widiams v. R. R., 121 N. C., 512) does not 
arise in an action for wrongful death, where only the administrator can 
maintain the action. Killian v. R. R., supra, where this point was 
raised and decided. 

I n  Russell v. Xteambont CO., 126 N. C., 967, the Court said: "We see 
no distinction in the law, nor reason for distinction, between the death 
of a child and of an adult. The measure of dainages is the same; but 
we frankly admit that the difficulty of its application is greatly in- 
creased in the case of an infant. Still the jury must do the best they can, 
taking into consideration all tJe circumstances surrounding the life that 
is lost, and relying upon their common knowledge and common sense to 
determine the weight and effect of the evidence." The court so charged 
the jury, and if the Southern Power Company desired more definite or 
specific instructions it was its duty to ask a special instruction. The 
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charge in  regard to measure of damages is in exact accordance with the 
precedents of this Court. 

An action for the recovery of wages of a minor or for injury to him 
lies in  favor of the parent; but if the child dies from the illjury the 
action abates. The only action that lies in such case, in this State, is for 
wrongful death, as authorized by Revisal 59, and that embraces every- 
thing. I n  such action the value of the life before 21 as well as after 21 
years of age is recorerable. S o  other action lies than this. Killian v. 
R. R., 128 11'. C., 262. I n  Dacis c. R. R., 136 N. C., 115, the subject is 
again discussed, the Court holding: "An action may be maintained by 
an  administrator for the death of an infant by the wrongful act of 
another." This case was reviewed and reaffirmed in C a ~ t e r  v. R. R., 
138 N. C., 750. 

I n  Bolick v. R. R., 138 N. C., 370, the Court held that even if the 
action for injuries was brought, yet if it results in death, it abates, 
and for wrongful death no action could be maintained except that (696) 
brought by the administrator, which, of course, covers the entire 
value of the life that was lost. I n  Russell v. Steamboat Co., supra, the 
child was only 5 months old; see authorities there cited on p. 968. What- 
ever may be the rule elsewhere, and it varies greatly in other States, the 
rule is well settled by our statute and our uniform decisions that there 
can only be one action brought for wrongful death, and that must be by 
the administrator and covers the entire value in one action. 

The motion to nonsuit made by the Southern Power Company was 
properly denied. The defendant Howard, so far as the record discloses, 
made no such motion, took no exceptions, and assigned no errors. As 
to him the judgment is affirmed. As to the Southern Power Company, 
there must be a 

New trial. 

CLARK, C. J., dissenting in par t :  There was evidence that H. L. 
Alderman, division superintendent of the Southern Power Company, 
made regular trips to this station once a month, and that he knew that 
the boys were in the habit of swimming at this pool. The witness Burns 
testified that he had told Alderman not to allow the boys to go in swim- 
ming there, as it was dangerous. When the intestate was drowned 
Howard was for some reason absent from the building, and the intestate 
was not missed until he returned and, seeing the clothes on the floor, 
asked whose they were. He then went to the corner and got a pole with an 
iron hook and, finding the body, fished i t  out. He  testified that the boys 
had been in the habit of going into this pool for some three years before 
the intestate was drowned. 
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I f  the plaintiff's allegations are correct, the defendants were joint 
tort-feasors, and at her election she could sue them jointly or severally. 
Staton v. R. R., 144 N. C., 136. The defendant power company ex- 
cepted to the refusal of the nonsuit. But the defendant Howard did not 
make such motion. 

I t  would seem clear that for the defendant Howard to permit a boy 
of that age to go into the pool 11 feet deep while he absented himself 
and when there was no precaution to prevent drowning would make out 
at least a prima facie case against the defendant Howard. The question 
raised by the motion of the other defendant is as to whether it was liable 
for the default of its agent in charge of the tank. The size and nature 
of the tank were as stated. There is eridence that the boys had been 
permitted to go there for bathing purposes from three to five years, to 
the knowledge of the company. Whether or not the 10 cents paid by 
each went into the treasury of the company or was permitted to be re- 

ceived by Howard in part compensation for his services does not 
(697) appear. But it was a most dangerous instrumentality for boys 

which the power company permitted the boys to use upon pay- 
ment of a small fee and without taking care or oversight to prevent fa- 
talities such as this. There was at  least an implied invitation on the 
part of the power company to go upon the premises, and it is responsible 
for the loss of life due to its want of care and oversight. Starling v. 
Cotton JIills, 168 N. C., 229. 

I n  Peking 2,. AIcMahon, (Ill.) 27 L. R. A, 206, the Court sustained 
a verdict and judgment for the death of a child in a pond in a populous 
city in which the children were in the habit of playing, but which was 
partially inclosed from the streets, on the ground that such unguarded 
premises was a dangerous attraction, and the owners were responsible 
by reason of the implied invitation to children. But here there was 
an express invitation, and an acceptance of compensation, whether it 
went to the owner or to its agent in part compensation for his services, 
and the owner is responsible for the negligence in that there were no 
safeguards against accident of this kind. 

I n  this case the substation of the power company was situated in a 
populous neighborhood and it maintained thereon a dangerous pond of 
water within 60 feet of a public street, which was attractive to children, 
to which place they had been going for nearly five years prior to the 
death of this boy. The power company is much more liable than if it 
had merely permitted an attractive but dangerous locality to remain at 
that point without being protected by walls. I t  had through its custodian 
and representative permitted children to go there, paying for the priv- 
ilege, with no sufficient protection against drowning, even if the custo- 
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dian had been on hand, and in his absence there was no protection 
whatever. 

Numerous authorities can be cited to sustain recoveries in cases of this 
kind, even where there no invitation, no compensation paid, but 
merely unguarded premises. Under these circumstances there was ample 
authority to sustain the liability of the defendant power company. 

I t  was in evidence that the plaintiff's intestate could not swim. NO 
reasonably careful, prudent man would permit a boy to go into a tank of 
this kind 11 feet deep with numerous other boys without some protection 
by boats or floats, or otherwise, and without the oversight and presence of 
some man to guard against accident. The boy, who could not swim, 
clung to the side of the tank, as his body was found close to where he 
went in. I t  seems that the other boys were so engrossed in their sport 
that they did not know when the plaintiff's intestate sank. I t  was neg- 
ligence per se, if indeed it was not criminal, for the defendant power 
company to let the tank be used by the boys without supervision 
or safeguard, as it had done for years, and it is responsible for (698) 
the negligence of its agent Howard, even if they had shown, which 
they did not, that he had been instructed to remain on hand to guard 
against accidents, and render help if needed. The evidence shows that 
the power company was aware that the pool was being thus used, and it 
must, or should, have known that there were no safety appliances nor 
any method of resuscitation in case of drowning. The boy dropped out 
of sight beneath 11 feet of water and no one knew it. The defendants 
had received his 10 cents and they took no further care or interest. They 
had been paid. 

The defendant urges that it was error for the court to refuse the fol- 
lowing prayer for instruction: "If you find from the evidence that when 
the Southern Power Company inclosed the pool, through one of its ser- 
vants, Moser, it directed Edwards to cease to use the pool as a bathing 
pool, and thereafter it was done secretly, in a secret manner, as far as 
the Southern Power Company was concerned, and unknown to the 
Southern Power Company or any of its officers, and purposely concealed 
from the Southern Power Company, then I charge you that the Southern 
Power Company would not in any wise be responsible for the death of 
the plaintiff's intestate." This instruction elimiated the implied author- 
i ty which is recognized by the law and undertook to confine the jury to 
the evidence offered to show that the power company authorized the 
defendant Howard to use the pool upon its premises as alleged in the 
complaint. 

This is contrary to the well settled and necessary principles of law 
that when a dangerous agency of this kind, located on one of the princi- 
pal streets of the town, is openly and notoriously used, as is shown by 
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the fact that a large number of boys habitually went there, the responsi- 
bility is necessarily upon the owner of the property, who put it in the 
power of Howard to use it, and by no oversight or supervision took care 
to ascertain and prevent it. The mere fact, if true, that the company for- 
bade Edwards thus to use it is no excuse or exoneration. Howard was 
in sole charge of the property, and so far  as it was concerned he was the 
alter ego of the corporation. I t  confided the building to his charge and 
during the long period that it was used as a dangerous instrumentality 
i t  took no care to see that its orders were executed, if it gave such orders. 
This was the negligence of the company. I t  sent a man there once a 
month, and with proper supervision he should have known, if he did not, 
what the whole town knew, that this dangerous instrumentality was ha- 
bitually used as a bathing pool. I f  this supervisor did not ascertain that 

fact, his negligence was the negligence of the company. 
(699) This is not the case where a single act of an employee is done 

against the orders of the company. Here there was a long course 
of dealing by a man who u-as in sole charge of the property, and the 
company was negligent in not seeing that its orders were obeyed, if they 
were given. I t  was negligent in that its supervisor who visited the prop- 
erty once a month did not discover that its other subordinate was using 
the property in a manner dangerous to the safety of the children in the 
community. I f  the corporation is not responsible for the long continued 
misconduct of the servant in sole charge of the property, and if, further, 
it is not responsible for the neglect of its supervisor in ~ i s i t i n g  the prop- 
erty to discover and suppress the notorious disobedience of its orders, 
then all that is necessary to protect a corporation is to give orders not 
to do a certain act and leave them to be disobeyed, thus putting the re- 
sponsibility upon the irresponsible servant and exempting the owner of 
the property which caused the injury or death. The company cannot 
obtain immunity by merely giving orders. I t  must see that they are 
obeyed. A railroad company instructs its engineers to run on a certain 
schedule. I f  they disobey these instructions the company is responsible 
for any collision that may occur, though the act mas done against its 
orders. I t s  responsibility to the public is not negatived because its 
servants disobeyed its orders. I n  this case Howard was in charge of the 
building in which this dangerous pool was situated. He  was acting 
within the scope of his employment while in control of the building 
under his charge, and none the less so because he disobeyed the instruc- 
tions given him in regard thereto. The supervisor visited the building 
once a month, and his negligence in not ascertaining the disobedience of 
orders by Howard, if there were such orders, is none the less the negli- 
gence of the company, for in the scope of his employment he was negli- 
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gent in not ascertaining and stopping the misuse of the building, which 
was a matter of public notoriety. 

Any other doctrine would deprive the public of protection against the 
dangerous use of railroad engines, pools, or other dangerous agencies by 
the simple fact that the employee in charge had been told not to use i t  in 
a certain manner, though he is left to disobey these orders notoriously 
for a long period of time, causing such injuries as the wrongful death 
of the boy on this occasion. These principles are elementary, and, if 
not maintained, the public would be at the mercy of powerful instru- 
mentalities of danger left in the unsuperrised control of subordinates, 
if i t  can be shown they were told to be careful. 

I concur in affirming the judgment as to Howard, and in sustaining 
the refusal to nonsuit in favor of the Southern Power Company, and 
the ruling as to the measure of damages, but dissent as to granting a 
new trial to the Southern Power Company. 

Cited: Croom 2.. Xurphy, 179 N.C. 395 (4c) ;  Rivenbank u. Hines, 
180 N.C. 245 (2c) ; Hanes v. Utilities Co., 191 N.C. 20 (4c) ; Carpenter 
v. Power Co., 191 N.C. 133 (4c) ; Adams v. Enka Corp., 202 N.C. 7'70 
( Ic)  ; Van Landingham v. Sewing Machine Co., 207 '3T.C. 357 (Bc) ; 
White v. Charlotte, 212 N.C. 539, 540 (4c) ; Smith v. Duke University, 
219 N.C. 633 (2c) ;  Ren v. Simozuitz, 226 N.C. 381 (4c) ; Carter v. 
Motor Lines, 227 K.C. 196 (2p) ;  Hanks v. R. R., 230 N.C. 189 (4j) ; 
Caldwell v. Abernethy, 231 N.C. 694 (4p). 

L. A. SMITHDEAL v. W7. D. McADOO. 

(Filed 19 December, 1916.) 

1. Contracts, Breach-Leases-Landlord and Tenant - Improvements - 
Damages. 

Where a  part^ negotiating for  the lease of a store is let into possession 
and makes changes therein for the business he contemplates conducting, 
and thereafter voluntarily vacates the premises and sues the lessor for 
damages for an alleged breach of contract in failing to execute a written 
contract in accordance with the agreement theretofore entered into by 
parol: Held, the repairs having been made by the plaintiff, having no 
estate or interest in the premises, he can only recover the amount the 
defendant's estate was enhanced in value by reason of his improvements 
and expenditures, though made upon a reasonable expectation that the 
written lease would be executed. 
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2. Same-Negotiations-Abandonment-Statute of Frauds. 

Where a storehouse has been leased for three years by parol, upon an 
agreement that a written lease would be accordingly executed, and the 
lessee has been let into possession and made repairs, and pending a dis- 
pute as to the terms of the payment of rent, leases another store, without 
the lessor's knowledge and when he was prepared to accede to the lessee's 
demand, and to execute the written lease accordingly : Held ,  the parol con- 
tract mas enforcible by the lessee, not required to be in writing by the 
statute, Revisal, see. 976, and being in possession of the leased premises, 
without thought of molestation by the lessor, his voluntary relinquish- 
ment of his rights will prevent his recovery for expenditures he has placed 
on the property, and other damages he alleges he has sustained in his 
action for breach of contract. 

CIVIL ACTION tried before Ferguson, J., and a jury, a t  August Term, 
1916, of GUILFORD. 

The action was to recover da'mages for alleged breach of contract 
to execute a written lease for a storeroom in Greensboro, N. C., belong- 
ing  to defendant and others, his mother and sister, coawners; the 
damages alleged being cost of improvements put upon property by . . 
plaint~ff  ........................................................................................ $124.71 
and damages by reason of injury to plaintiff's stock of goods 
and delay, etc., attributable, as plaintiff claimed, to defendant's 

. .  ...................... default ... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .. 264.00 

Total damages claimed . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .$388.77 

There was denial of liability on part  of defendant, with evidence 
tending to support the position. 

On the tr ial  plaintiff tendered two issues, as follows: 
1. What  amount, if any, is plaintiff entitled to recover of de- 

(701) fendant on account of the shelving and other improvements made 
by the plaintiff in the defendant's storeroom? 

2. What damages, if any, has plaintiff sustained by reason of injuries 
to his goods and loss of work and time, as alleged in the complaint 1 

The court declined to submit the second issue, and plaintiff excepted. 
On the first issue there was verdict for defendant. Judgment on the 

verdict, and plaintiff excepted and appealed, assigning for error chiefly 
the  refusal to submit the second issue and the ruling of the court that  
plaintiff, in any aspect of the evidence, could not recover for the cost 
of improvements, but only to the extent that  the value of defendant's 
property was enhanced by reason of the same. 

N .  L. E u r e  and R. G. S f r u d w i c k  for p la in t i f .  
Brooks, S a p p  & Wil l iams  for defendant. 
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HOKE, J. There was evidence on the part of plaintiff tending to show 
that, on or about 13 August, 1915, defendant agreed to lease to plaintiff 
a storeroom in Greensboro, N. C., the lease to commence on 1 September, 
following, and to continue to 1 January, 1916, at $30 per month, and 
thereafter for two years at $35 per month; that a written lease, embody- 
ing their terms, was to be executed and delirered by defendant on or be- 
fore 1 September, 1915; that on or soon after making the agreement 
the keys were delivered to plaintiff, who entered into possession and had 
shelving and repairs put into the store in order to render same suitable 
for plaintiff's business, dealer in books and musical instruments, at a 
cost for material and labor of the sum of $124.44. That defendant 
wrongfully failed to have said lease prepared pursuant to agreement, 
but, on 1 September, tendered a written lease, containing a stipulation 
for payment of the monthly rent in advance; that on objection made, 
plaintiff and defendant entered into negotiations about this feature of 
the lease, and, on Thursday, 2 September, defendant having failed to 
tender plaintiff a lease properly drawn or to notify  lai in tiff that he 
would do so, on Friday morning, 3 September, plaintiff rented a store- 
room from another party and surrendered possession of this one to de- 
fendant; that on Thursday, 2 September, the day before he rented the 
other store, plaintiff had called at defendant's office several times to in- 
quire about the lease, and failed to see defendant or to get any word from 
him about it. There were facts in evidence tending to show that no 
definite agreement for a lease had ever been made between the parties, 
but that the matter was only in negotiation between them unless and 
until the written lease was executed, and the evidence on the part of 
defendant tended to show that, on objection made to payment of rent in 
advance, defendant told  lai in tiff that was the usual way his leases 
were drawn, and to alter it would require that he consult with (702) 
his coowners, and he was also to confer with Mr. King on the 
subject; that plaintiff and defendant were negotiating about the change 
and were to see each other again about i t ;  that, Thursday morning, the 
2d of September, plaintiff passed defendant when the latter was having 
a business talk with a third person, and neither spoke, defendant sup- 
posing that plaintiff was going to defendant's office and would wait for 
him there; that soon thereafter defendant went to his office and failed 
to find plaintiff and did not see him again till Friday morning, when 
defendant told plaintiff it was all right, he would come to his terms; that 
defendant was ready to tell him the same thing the day before, on Thurs- 
day, and thought and had every reason to think that he would delay at  
the office; that they had agreed to speak about it again, and defendant 
supposed, of course, he would wait a moment to see him, and that he 
did not see him till Friday, 3 September, when defendant told plaintiff 

7.58 
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he would come to his terms about it, and plaintiff replied it was too 
late, he had rented another place and given up keys, etc. The evidence 
of defendant tended further to show that the improvements put upon the 
property by plaintiff did not in any way enhance its value or make it 
more desirable as a business stand, etc., and, on the contrary, it would 
cost as much as $75 to restore it to its former condition, etc. 

On this, the testimony chiefly relevant to the issue, we are of opinion 
that there was no error in the way the case was submitted to the jury, 
and assuredly none that gives plaintiff any just ground of complaint. 
The weight of the evidence tends strongly to show that there was no 
definite contract of rental between these parties nor any definite agree- 
ment to make such a contract. There is much in plaintiff's own testimony 
and in  his conduct in reference to it that suppo& this position, and, in 
such case, the repairs were made by plaintiff in a storeroom in which he 
had no estate or interest, and, even if they were made on a fair and 
reasonable expectation that such a contract would be awarded him, he 
could onlv recover the amount the defendant's estate was enhanced in 
value by reason of his improvements and expenditures. I n  that aspect 
the case is not dissimilar to one where a vendee of land, under an oral 
contract of purchase, is let into possession and makes improvements on 
the faith of the agreement which the vendor repudiates. Under our de- 
cisions he can recover to the extent that the land is enhanced in value by 
reason of his outlay and expenditure. Jones v. Sandlin, 160 W. C., 150; 
Ford v. Stroud, 150 N. C., 362; Alston v. Connell, 145 N. C., 1 ; Vaughn 
v. Craven, 38 Tenn., 163; Keener on Quasi Contracts, pp. 363-364. 
Under this position the cause has been submitted and decided by the 

jury against any recovery by plaintiff. And assuming, as plain- 
(703) tiff now insists, that there was a definite agreement for a lease, 

containing all the essentials of a binding contract between them, 
i. e., definite as to the parties, the property, the length of time when it 
was to begin, and the amount of the rent, 1 Mcddam Landlord and 
Tenant ( 3  Ed.), pp. 170-171, and that, in the absence of a stipulation or 
custom to the contrary, the rent was payable at the end of a term or 
given period for payment of the rent, this being the recognized position 
on the subject. Tignor v. Bradley, 32 Ark., 781; Campbell v. Hatch~tt, 
55 Ala., 548; Menough's Appeal, 61 Pa., 432; Raymond v. Thomas, 24 
Ind., 476; Taylor on Landlord and Tenant (9  Ed.), sec. 391. I n  that 
event there can be no recovery by plaintiff for the reason that, being in 
possession under such a contract, with no one having the power or dis- 
position to molest him, he voluntarily and without adequate cause or 
excuse abandoned his rights thereunder, surrendered the possession, and 
rented a storeroom from another. The alleged lease or contract to make 
one, not being in excess of three years, was not required by the la'w to 
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be in  writing, Revisal, sec. 9'76, and, on the facts in evidence, the failure 
of defendant to execute the writing just when plaintiff called on him to 
do so, even if wrongful, was not vital to the existence of the contract nor 
required for the protection of plaintiff's rights, and did not, therefore, 
justify his attempt to sever the contract relation between them. Weintz 
v. Hafner, 7 8  Ill., 27; Farham v. Davis, 32 K. H., pp. 302-312; Gillett 
?;. Afaynard, 5 Johns, 85 ; Anson on Contracts, p. 377. 

I n  Weintz's case i t  is held, among other things: "A slight or partial 
neglect, onsthe part of one of the contracting parties, to observe some 
of the terms or conditions of the contract will not justify the other party 
a t  once to abandon or rescind the same. I n  order to justify an abandon- 
ment of a contract, and the proper remedy growing out of it, the failure 
of the opposite party must be a total one. The object of the contract 
must have been defeated or rendered unattainable by his misconduct or 
default." 

As heretofore stated, and according to all the testimony, plaintiff was 
in the possession and enjoyment of his term, with a definite contract 
adequate to his protection, and defendant not only had no right to molest 
him, but had yielded his position on the question and intended to execute 
the lease as plaintiff desired. I n  this aspect of the case, therefore, 
plaintiff must be taken to have voluntarily relinquished his rights under 
the alleged agreement, and no recovery should be allowed him. 

I n  Parham's case, supra, where plaintiff had refused to take over prop- 
erty which he had improved under a contract, the position is stated as 
follows: "The next question for consideration is whether, upon 
the facts proved, the action can be maintained. The repairs which (704) 
are the subject of the suit under one of the counts were not made 
for the defendants, nor upon their account, nor for their benefit. There 
is no pretense of an express promise to pay for them, and we can perceive 
no ground upon which the law will imply such promise. They were made 
by the plaintiff, under the expectation, founded on the agreement of the 
defendants, acting in behalf of the town, for the sale of the house, that 
they would inure to his benefit as the future owner of the house; and if 
he has not derived from them the benefit expected, it is not because of 
the want of authority in the defendants to make the agreement in behalf 
of the town, but because, haring 'changed his plans,' he preferred to 
relinquish all the adrantage which a fulfillment of the agreement ~ i~ould  
hare secured, and, therefore, refnsed on his part to fulfill it.'' 

There is no error in the proceedings to plaintiff's prejudice, and judg- 
ment is affirmed. 

No error. 

Cited: Ebert v. Disher, 216 N.C. 47 ( lc) .  
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CHARLOTTE PIPE AND FOUNDRY COMPANY r. SOUTHERN ,4LUMIXUSI 
COAIPANY ET AL. 

(Filed 19 December, 1916.) 

1. Mechanics' Lien-Notice-Trusts-Statutes. 
The amount due the contractor and subject to the claims of material- 

men who have filed their statutory notice is not a debt due by the owner 
to the materialmen in the ordinary sense, but a fund held in trust for them 
stricting arising from the operation of the statute, in conformity with its 
terms; and the statute imposes no duty upon the owner when the material- 
men have not filed the required notice or acquired their lien accordingly. 

2. Same-Double Security-Distribution. 
The statute furnishes a double security to those furnishing material, 

etc., to the contractor used in n building and who give the s t a t u t o r ~  
notice to the owner, in giving them a lien upon the property if enforced 
by suit within six months (Revisal, sec. 2019), and, also, a n  interest in 
the trust funds in the hands of the owner and due to the contractor, which 
funds are  to be distributed pro rata  among the claimants thereto entitled 
(Revisal, see. 2023), the latter security not being in strictness a lien, but 
a right to hare a n  accounting in an ordinary ciril action and judgment 
for the amount due by the owner to the contractor. 

3. Same-Priorities. 
One who has furnished material to a contractor, which was used in the 

building, and who, with others, has given the statutory notice to the owner, 
who then owes his contractor, according to his contract, by enforcing his 
lien by action within the six months acquires no superior right in the 
pro rata  distribution of the trust funds, but only the additional security 
of his lien. Revisal, secs. %019, 2021. 

(706) CIVIL ACTION tried before Jusfice, J., a t  M a y  Term,  1916, of 
STANLP. 

T h i s  i s  a n  action, brought by  plaintiff, the Charlot te  P i p e  a n d  Foun- 
dry Company, fo r  t h e  purpose of enforcing a lien against the  property 
of the  Southern Aluminum Company, owner, on account of mater ials  
furnished t o  St ier-March Contract ing Company, contractor. 

T h e  defendant, t h e  Southern Aluminum Company, admits  t h a t  the  
plaintiff's claim is f o r  materials and  supplies furnished to a n d  used by  
St ier-March Contract ing Company, contractor, on  the  land a n d  i n  the  
improvement of the  l and  of t h e  sa id  Southern Aluminum Company, 
described i n  the  complaint ;  t h a t  notice a n d  claim of lien was du ly  given ; 
t h a t  sui t  was brought f o r  the  purpose of enforcing said lien within the  
t i m e  prescribed b y  law, against St ier-March Contracting Company, con- 
tractor, a n d  Southern Aluminum Company, owner;  t h a t  sufficient funds 
were, a n d  still  are, i n  the  hands  of Southern  Aluminum Company,  be- 
longing t o  Stier-March Contract ing Company, t o  p a y  plaintiff's claim i n  
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full ;  that none other of the creditors of Stier-March Contracting Com- 
pany have brought suit to enforce their lien within six months from date 
of filing notice of the same with the owner or with the clerk of the Su- 
perior Court. But the Southern Aluminum Company contends that all 
creditors filing notice of claims with the owner are entitled to prorate 
with the plaintiff in the distribution of the funds in hand, despite the fact 
of their failure to bring suit to enforce their liens as prescribed by 
statute. 

The amount due the plaintiff is $814.23, the amount due the con- 
tractor is $1,250, and the total amount of claims filed is $6,133.47. 

Judgment was entered in favor of the plaintiff against the Aluminum 
Company, requiring it to pay the claim of the plaintiff in full and 
adjudging the amount to be a lien on its property, and the defendant 
excepted and appealed. 

A. C. Honeycutt and 0. J .  Xikes for plaintiff 
R. L. Ernith for defendant. 

ALLEN, J. The lien for labor done and materials furnished is given 
by statute to enforce the payment of a debt, and the general principle 
underlying the lien laws is that the relation of debtor and creditor must 
exist and that there can be no lien without a debt (Boone v. C'hatfield, 
118 N. C., 916; Weathers v. Borders, 124 N.  C., 610) ; and it was there- 
fore held in Wilkie c. Bray, 71 N. C., 205, that as there is no 
contractual relation between the owner of property and one who (706) 
furnishes materials to the contractor, that the subcontractor could 
not have the benefit of the lien. 

Soon after this decision, hou~ever, the statutes were amended to include 
subcontractors, and the provisions for their benefit are now sections 2019 
and 2023, inclusive, of the Revisal. 

The injustice was recognized of permitting the labor and material 
of one man to be used to enhance the value of the property of another 
without compensation, which would have been the result prior to the 
amendments if the contractor could not be made to pay, and also that 
the owner ought not to be required to pay the contractor and then have 
to pay for labor and material when he had not agreed to do so, and the 
statute was enacted in an effort to adjust the rights of the parties along 
lines that would be just to both. 

The dominant ideas i11 the statute are that the laborer and material- 
man may by notice protect themselves to the extent of the contract price ; 
that the owner shall not be liable beyond the amount due the contractor 
at the time of notice given; and that when a lien upon the property is 
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once acquired by giving notice, the amount due the contractor shall be 
distributed among the claimants pro rata. - 

The lien is acquired by notice to the owner, and not by filing with 
some officer (Mfg .  Co. v. Andrews, 165 N. C., 294), and the amount due 
the contractor at the time of notice is not a debt due by the owner in the 
ordinary sense, but a trust fund. Bond z*. Cotton Mills, 166 N.  C., 23. 

The statute furnishes the claimants a double security. I t  gives to 
them, upon giving notice, a lien on the property of the owner (Rev., see. 
2019), and then imposes upon the owner the duties of a trustee with re- 
spect to the amount due the contractor. and requires him "to distribute 
the amount pro rata among the several claimants as shown by the 
itemized statements furnished the owner." Revisal, see. 2023. 

The first of these requires an action to enforce it, and this is the lien 
referred to in Hildebrand v. Vamlerbilt. 147 N.  C.. 641, as "lost if action , , 

is not begun thereon in six months," while the second does not in strict- 
ness create a lien, but a right to have an accounting in an ordinary civil 
action and judgment for the amount due by the owner to the contractor. 

This is the conclusion reached by the Court in Hildebrand u. Tiunder- 
bilt, s u p a ,  and in Perry v. Swanner, 150 N.  C., 142. 

The Court says, in the first of these cases, in which notice had been 
given to the owner, but action had not been begun to enforce the lien 
upon the property within the statutory period: '(The plaintiff, not hav- 

ing begun this action within six months after giving the statement 
(707) of his claim to the owner on 1 October, 1900, has no lien; but he 

can maintain this action against the owner personally, under Re- 
visal, see. 2021, which makes it the 'duty of the owner to retain from the 
money then due the contractor a sum not exceeding the price contracted 
for,' to be paid to the laborer, mechanic, or materialman whenever an 
itemized statement of the amount due him is furnished by either of such 
parties or the contractor"; and in the second, after holding that the con- 
tractor is not the trustee of an express trust, and therefore not entitled to 
sue i n  behalf of all who had furnished material: "The plaintiff testified 
that he furnished to defendants written statements of the sums due to 
the materialmen, in accordance with the statute (Revisal, sees. 2021, 
2023). When that statute is complied with, a direct obligation upon the 
part of the owner to the materialman may be created, upon which the 
latter may sue in his own name." 

The right, however, to share in the fund due by the owner to the con- 
tractor and to have that fund distributed pro rata among the claimants is 
a statutory right, and is dependent upon acquiring a lien on the prop- 
erty by giving the notice to the owner; and if no lien on the property is 
or can be acquired, no duty or obligation is imposed upon the owner by 
giving the notice. 
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This was held in  Hardware CO. v. Schools, 150 N. C., 680, and in the 
same case, 151 K. C., 508. When this case was first before the Court the 
only question considered was whether a public school building was sub- 
ject to the statutory lien for the materials furnished for its construction, 
and it was held that a lien could not be acquired upon public buildings. 

The plaintiffs then moved in the Superior Court, upon findings of fact 
which showed that at  least some of the claimants had filed itemized state- 
ments and notice with the trustees of the school, in accordance with the 
statute and at  a time when there was an amount due the contractor, for 
judgment for the amount owing by the trustees to the contractor, and 
this was denied in the Superior Court, and the plaintiffs again appealed, 
and the judgment of the Superior Court was affirmed. 

The Court says on the last appeal: "Even a cursory perusal of our 
statute (Revisal, ch. 48) will make it plainly appear that a subcontractor 
or a person who furnishes materials for the construction of the building 
has no claim against the owner apart from the claim he acquires by 
virtue of his lien after notice to the owner and before he settles with the 
contractor. The statute was not intended to change the well settled gen- 
eral principle that there must be privity of contract before any liability 
by one person to another can arise. . . . Revisal, sees. 2019, 2020, 2021 
of ch. 48, clearly import, by their words, that the subcontractor 
or materialman, if he gives the required notice, shall have a lien; (708) 
and when he acquires a lien by giving the proper notice, the 
owner of the property upon which the lien rests becomes his debtor to 
the amount owing by the owner to the contractor at the time of the no- 
tice, and not exceeding the debt." 

I f  a lien upon the property is once acquired and either or both of 
these remedies are pursued, one against the property and the other 
against the amount due the contractor, the amount charged upon the 
property and the trust fund cannot exceed the amount due the contractor, 
and a claimant who brings an action to enforce his lien against the prop- 
erty gains no advantage oTer the other claimants in the trust fund, but 
does h a ~ e  an additional security for the payment of his pro rata part. 

This seems to be the correct interpretation of the statute when its 
history, purposes, and language are considered, and while the question 
was not then directly presented, it follows from the reasoning in hffg. 
Co. v. L4ndrews, supra. 

The case of Nildebrand v. Vanderbilt  recognizes the distinction be- 
tween the action to enforce the lien against the property and the right 
to have the fund distributed, because it was there held that although 
the first right of action had been lost, the claimants mere entitled to 
the fund, and that all who had filed claims with the owner v7ere entitled 
to share equally. 
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I t  follows t h a t  there is e r ror  i n  adjudging the  plaintiff to  be entitled 
t o  i ts  claim i n  ful l  instead of the  pro r a t a  p a r t  thereof. 

Error. 

Cited: West v. Laughinghouse, 174 N.C. 219 (c)  ; Building Supplies 
Co. v. Hospital Co., 176 N.C. 89 ( c ) ;  Campbell v. Hall, 187 N.C. 466 
( c ) ;  Rose v. Davis, 188 N.C. 357 ( c c ) ;  Xoland Co. v. Trustees, 190 
N.C. 253 (1); Nanufacfuring Co. v.  Blaylock, 192 N.C. 412 ( I ) ;  Con- 
struction Co. v. Journal, 198 N.C. 276 (c)  ; Honeyczcft v. Kenilzuorth 
Development Co., 199 N.C. 375 (c)  ; Home Building v. Xash, 200 N.C. 
433 (c)  ; Boykin v. Logan, 203 N.C. 200 (c) ; Briggs ie. Sons 21. Allen, 
207 N.C. 1 3  ( c ) ;  Price v. Gas Co., 207 N.C. 797 ( c ) ;  Lamber Co. v. 
Perry, 213 N.C. 535 (c )  ; Brown v. Ward, 221 N.C. 346 (c )  ; Schnepp v. 
Richardson, 222 N.C. 229 (c). 

J. K. McCAUSLdiYD & CO. r. R. A. BROWN CONSTRUCTION COhIPANY, 
M. L. BROWN, A. M. BROWN ET ALS. 

(Filed 19 December, 1916.) 

1. Indemnity-Insurance-Contracts-Interpretation. 
A bond guaranteeing performance of a building contract will be con- 

strued with the contract in determining the liability of the sureties to 
third persons furnishing materials, etc., for the building. 

2. Same-Mechanics' L i e n e P r i n c i p a l  and Surety. 
Sureties on a bond indemnifying the owner of a building contracted to 

be erected a re  not liable for material, etc., used in the building when by 
the clearly expressed terms of the bond, construed with the contract, the 
indemnity is solely for the benefit of the owner, and he has sustained 
no loss. 

3. Same--Mechanics' Lien-Principal and  Surety. 

Our public policy forbids the filing and enforcement of a lien for material 
used in the erection of a public building, in this case a building for a 
public school. 

4. Same-Schools-Principal and  Surety. 
The school committee of a town contracted for the erection of a public 

school building and reallired from the contractor a bond indemnifying the 
committee against liens or c lai~ns of materialmen, etc., and for the proper 
performance of the contract. I n  interpreting the bond with the contract in 
this case it is Held,  that  the interest of the owner or obligee was alone 
considered and protected, and that  the sureties are  not liable to material- 
men, who could not enforce a ralid claim against the school committee 
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or lien on the completed building accepted and used for the contemplated 
purpose. 

5. Mechanics' Liens-Public Buildings-Indemnity Bonds-Principal and 
Surety-Statutes. 

Chapter 150, see. 2, Laws 1913, making it a misdemeanor for the author- 
ized persons having charge of the erection of a public building to omit 
to take a bond from the contractor indemnifying those furnishing the 
material used therein against loss, does not expressly or by implication 
provide that a bond taken omitting this provision shall be available to 
the materialmen; and where the bond fails in this respect, no liability 
attaches to the sureties thereon. 

C I ~ I I ,  ACTION tried before Carter ,  J., and a jury, a t  February (709) 
Term, 1916, of MECKLEKBURG. 

On  the tr ial  it  was made to appear that  i n  July,  1914, the board of 
school commissioners of Concord, N. C., contracted with the Brown Con- 
struction Company to provide the material and labor for erection and 
completion of a public school building in  said city a t  a cost of $11,236 
and required said contractor to enter into a bond in  the sum of $5,000 
for the proper performance of the contract, etc. This bond was given 
by the construction company with the individual defendants as sureties 
and said building has been ('erected, constructed, and completed," and 
same has been duly accepted by the board and paid for. Tha t  during 
construction of said building, plaintiffs, under a contract with the con- 
struction company, furnished the material and labor to put on and com- 
plete the roofing on said building, to the amount of $771.41, and the 
same and every par t  thereof is now due and owing plaintiff from the 
construction company. That  later the construction company became in- 
solvent and plaintiff instituted the present action against said company 
and the sureties on the bond to recover the amount claimed to be due. 

The  court charged the jury, in effect, that  if they believed the evi- 
dence, both the company and the individual defendants, sureties on the 
bond, were liable for the debt. 

There was verdict for plaintiff against all of defendants for (710) 
$771.41. Judgment, and the individual defendants excepted and 
appealed. 

XcXinch & J u s f i c e  for plaintif f .  
Clarlcson & Tal ia fer ro ,  L. T .  Hartsel l ,  and W.  Q. l l l ~ a n s  for defendant .  

HOKE, J. The contract for the erection of the building makes stipu- 
lation, among other things, "That the contractors shall and will provide 
all the material and perform all the work for the erection and comple- 
tion of a high school building on the lot of the owners in  the city of 
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Concord, etc., at the price of $11,236," etc. And further : "If at any time 
there shall be evidence of any lien or claim for which, if established, the 
owners of the said premises might become liable, and which is chargeable 
to the contractors, the owners shall have the right to retain out of any 
payment then due or thereafter to become due an amount sufficient to 
completely indemnify them against such lien or claim. Should there 
prove to be any such claim after all such payments are made, the con- 
tractors shall refund to the owners all moneys that the latter may be 
compelled to pay in discharging any lien on said premises made obliga- 
tory in consequence of the contractor's default." And again: "The con- 
tractors further agree to furnish the owners, free of cost to the owners, 
a satisfactory indemnity bond in the sum of $5,000, to guarantee the 
faithful performance of the contract and to indemnify the owners 
against liability from accidents to persons or their property during the 
erection of the building." The conditions of the $5,000 indemnity bond, 
signed by defendant, is as follows : "Now, therefore, if the above bounden 
R. A. Brown Construction Company shall well and truly perform and 
fulfill all the covenants and agreements mentioned in said contract and 
specifications for the erection and completion of the said building, to be 
performed and fulfilled as therein set forth, and to the written approval 
of the said architects, and will and shall save and keep harmless the said 
board of school commissioners of the city of Concord and the said build- 
ing and the land on which the same is erected from all and every claim 
for materials, labor, or otherwise incurred by reason of erection and 
completion of said building, and shall turn over the said building to the 
said board of school commissioners of the city of Concord free and clear 
from all liens or claims for material or labor, and faithfully perform 
the said contract and save the said board of school commissioners of the 
city of Concord against all liability from accident to person or property 
during the erection of said building, then this obligation to be void; 

otherwise, to remain in full force and virtue." 
(711) Upon these, the portions of the contract and bond more directly 

relevant, we are of opinion that plaintiff has shown no cause of 
action against the sureties. There are many decisions with us to the 
effect that in case of these guarantee bonds or written contracts of in- 
demnity third persons interested and having claims, though not named, 
may institute action thereon and recover when it appears by "express 
stipulation or by fa i r  and reasonable intendment that their rights and 
interests were contemplated and being provided for." Morton v. Water 
Co., 168 N. C., 582; Withers v. Poe, 167 N. C., 372; Supply  co. v. 
Lumber Co., 160 N. C., 428; Voorhees v. P o r f ~ r ,  134 N.  C., 591;  Town  
of Gastonia v. Engineering Co., 131 S. C., 363; Gorrell v .  Water Supply 
Co., 124 N.  C., 328. 
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I n  case of building contracts with bonds guaranteeing performance on 
the part of the contractor, it is held that in determining the question of 
the sureties' liability to third persons the contract and bond shall be con- 
strued together. X f g .  Co. v. Andrews ,  165 N.  C., 285, and recoveries on 
the part of claimants of that character, usually laborers and material- 
men, not expressly named, are sustained where it appears that the guar- 
antee bond, in express terms, provides for liability to such persons, as in 
M o r t o n  v. L i g h t  and P o w e r  Go., supra;  Gorrell v. W a t e r  S u p p l y  Co., 
supra;  or when there is stipulation that claims of this kind shall be paid 
by the contractor, the case presented in S u p p l y  Co. v. L u m b e r  Co., supra,  
and Gastonia c. Enginee~ i rbg  Co., an application of the principle ap- 
proved by many authoritative decisions elsewhere. K n i g h t  d J i l l son  Co. 
v. A r t h u r  Castle,  172 Ind., 97, reported also in 42 L. R. d., U. S., 573, 
with note by the editor; Ocho v .  C'arnahan CO., 42 Ind. App., 157; 
B r o w n  v. Mark land ,  22 Ind. Bpp., 652 ; d o r d o n  v. K a v a n a u g h ,  63 Iowa, 
152, and cases cited in note to Cle~jeland Roofing Co. v. Gaspard,  Anno. 
Cases, 1916 A, 39 rol., pp. 745-758, or where the language of the instru- 
ment is sufficiently ambiguous to permit of construction and the terms of 
the obligation and the attendant facts and circumstances, relevant and 
permissible in their proper interpretation, show by fair and reasonable 
intendment that claimants of that character are to be provided for ;  and 
instance presented in Xlzoaf v. I n s .  CO., 127 h'. C., 308, and the cases of 
Boorhees v. Por ter  and W i t h e r s  c. Poe  may be referred, in part, to same 
position. But the principle does not extend to bonds of indemnity in 
strictness, for the owner or obligee named, as where there is stipulation 
in express terms that the indemnity is for the owner alone. M f g .  Co. v. 
A n d r e w s ,  supra,  or when, from a perusal of the relerant clauses of the 
contract, it is clear that the interest of the owner or obligee named is 
alone considered and protected. Clark  v. Bonsal ,  157 N.  C., 270, or 
where there is a stipulation to relieve from liens, and the contract, 
as in this instance, concerns a building for the public, and the as- (712) 
sertion of a lien is forbidden and prevented by a public policy, 
the private right in such cases being properly subordinated to the public 
interests. Hardware  Go. v. Graded Schools,  151 N. C., 507; S m i t h  c. 
B o w m a n ,  Utah, reported in 9 L. R. A, U. S., 889; Tozonsend v. Roof ing 
Go., 18 Ind. App., 568. 

On careful consideration of this contract and the bond to secure same, 
it is clear that, SO far as the sureties on the bond are concerned, the obli- 
gation is one strictly of indemnity towards the owner, and that the claims 
of laborers or materialmen were in no way considered or provided for 
except in  so far as necessary to effect the primary purpose. I n  the con- 
tract, the stipulation is, first to provide the material and labor to com- 
plete the building, simply the usual form of obligation between the 
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owner and contractor, and otherwise has no special significance. ,Vfq. 
Co. v. Andrews,  supra. 

Further on the subject, there is provision if at any time there shall be 
evidence of any lien or claim for which, if established, the owner might 
become liable and which is chargeable to contractors; and, again: "The 
bond is to guarantee the faithful performance of the contract and to in- 
demnify the owners against liability from accidents," etc. And the bond 
given, providing for the faithful performance: "and will save and keep 
harmless the said board of school commissioners of the city of Concord, 
and the said building and the land on which the same is erected, from 
all and every claim for material, labor, or otherwise incurred, etc., and 
shall turn orer the said building to said board free from all claims for 
material," etc. Not a word in either contract or bond, or the two to- 
gether, looking to any obligation assumed to the materialmen or for 
their benefit, but only so far as required to protect the owners and the 
building and land on which it is situate from liens or claims which 
might be made effective against them. 

The facts in evidence showing that everv condition of the bond has u 

been met, the building completed according to specifications and turned 
over to public authorities free from any and all claims against them, 
the building or the land on which the same is situate, no liability should 
attach to the sureties, and the judgment as to them must be reversed. 
Townsend v. Cleveland Co., 18 Ind. App., supra. 

We are not inadvertent to a line of authorities cited for plaintiffs that 
in  claims of this kind statutes and bonds looking to the protection of 
materialmen and laborers should receive a liberal interpretation, notably, 
the case of United States  to the use of Hill  v. Sure ty  Co., 200 U .  S., 197. 
I n  that case a Federal statute required that persons making formal con- 
tracts with the United States for the construction or relsair of uublic 

buildings should enter into a bond stipulating, among other 
(713) things : '(That the contractor or contractors shall promptly make 

payments to all persons supplying labor or materials in the prose- 
cution of the work provided for in the contract," etc., and the bond had 
been given in terms as required by the law. Spplying, as stated, the 
principle of a liberal interpretation of such statutes and contracts, the 
Court held that there was nothing to restrict liability in the bond to 
claimants who furnished material, etc., directly to the contractor, but 
that the statute, by correct construction, would extend to and provide for 
claimants who had supplied subcontractors for use in the building, etc. 
But neither this nor the other authorities cited, nor the principle upon 
which they proceed, apply to a case like the present, in which the bond 
is clearly one of indemnity towards the owner. And, in reference to our 
own statute requiring that a bond to protect such claimants shall be 
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taken, Laws 1913, ch. 150, sec. 2, if the statute had provided that any 
bond taken in  such cases should inure to the benefit of laborers and 
materialmen, this might be construed as constituting a part of contracts 
to which the statute applied. White v. Kincaid, 149 N. C., 415. The 
law, however, is not so drawn, but requires that "every county, city, or 
other municipal corporation entering into a contract for constructing, 
repairing, etc., a public building shall require a contract in a sum speci- 
fied, conditioned for the payment of all labor and material, etc." While 
the statute makes the failure to take such a bond a misdemeanor on the 
part of the official charged with the duty, and while, in case of ambiguity, 
a presumption might arise in favor of its proper performance, it only 
directs that a bond to that effect shall be taken, and does not apply to a 
case where it is clear, as stated, that no such bond was taken and no such 
obligation assumed. As a matter of fact, it is no doubt true that both 
parties acted in ignorance of the statutory requirement, and merely filled 
out a bond in the old form, designed and intended to protect the public 
and the building and the land on which the same is situate, and a direct 
obligation to the materialmen lvas in no way contemplated or provided 
for. 

There is error, and the judgment against the sureties is reversed and 
action dismissed. 

Reversed. 

Cited: Lumber Co. v. Johnson, 177 N.C. 47 (Ic, 2e) ; Dixon v. Horne, 
180 K.C. 587 (lc, Be) ; Warner v. HaTyburton, 187 N.C. 415 (2c, 5c);  
Noland Co. v. TrusLees, 190 N.C. 252 (3c) ; Brick CO. v. Gentry, 191 
N.C. 640 (2c, 5cc) ; Trust Co. v. Construction Co., 191 N.C. 665 (2c) ; 
Supply Co. v. Plumbing Co., 195 N.C. 635 (50) ; Lumber Co. v. Lawson, 
195 N.C. 844 (Ic, 2p) ; Foundry Co. v. Construction Co., 198 N.C. 178, 
179 (Ic, 2e) ;  Bank v. Courtway, 200 RT.C. 527 ( lc )  ; Plott v. Ferguson, 
202 N.C. 452 (p).  

W. E. HOLLIFIELD v. SOUTHERN BELL TELEPHONE AND TELEGRAPH 
COMPANY ASD J. C. HOLLIFIELD. 

(Filed 19 December, 1916.) 

1. Removal of Causes-Diversity of Citizenship-Sufficient Petition and 
Bond-Jurisdiction. 

When a nonresident defendant files, in apt time, a petition and proper 
bond for the removal of the cause to the Federal court for  diversity of 
citizenship, the former of which contains allegations of fact sufficient 
under the law to entitle him to a removal, the jurisdiction of the State 
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court is a t  a n  end, and the issues of fact, affecting the right of removal, 
properly raised by the petition and papers in the proceedings, are  to be 
determined by the Federal court. 

2. Same-indefinite Averments. 
Where a nonresident defendant seelrs to remove a cause to the Federal 

court upon the ground of diversity of citizenship, and alleges in his peti- 
tion that  a resident defendant was fraudulently therein joined to prevent 
the removal, before the State court is under any duty or obligation to 
surrender its jurisdiction there must be specific allegation of the facts 
constituting the alleged illegal or fraudulent joinder, and i t  is not suffi- 
cient to charge generally or by indefinite averment that  the joinder is or 
was intended to be in fraud of the nonresident defendant's rights. 

3. Removal of Causes-Diversity of Citizenship-Pleadings-Joint Torts- 
Fraudulent  Joinder. 

Where a nonresident defendant is seeking to remove the cause of action 
to the Federal court for diversity of citizenship, setting up the fraudulent 
joinder of a resident defendant to prevent his right thereto, the plaintiff 
is entitled to have his cause of action considered a s  stated in his complaint ; 
and if i t  is  therein sufficiently alleged that the cause of action arose from 
a joint tort. he may sue the wrong-doers jointly, and in the lawful pur- 
suance of this right his motives will not be inquired into. 

4. Same-Insolvency-Conspiracy. 
Where a nonresident defendant seelrs to have the cause remoTed to 

the Federal court, and the petition of the nonresident defendant sets up 
a fraudulent joinder of a resident defendant, the right of the plaintiff 
to sue the resident defendant is the material question inrolved, and the 
question of his solvency is immaterial; and where a conspiracy between 
the defendants is relied upon, the matters constituting the alleged con- 
spiracy must be sufliciently alleged to raise the issue for the determina- 
tion in the Federal court;  and the fact alone that the resident defendant 
is the son of the plaintiff is insufficient. 

5. Same-Relationship-Jurisdiction. 
Where the complaint alleges that  the resident defendant was the agent 

of the nonresident defendant, with the right to employ, discharge, and 
control the plaintiff and other employees in the work of loading telephone 
poles upon a railroad car :  that the agent negligently ordered the work 
to be done with insufficient help, without instructing the plaintiff, inex- 
perienced in such work, and a t  the time the agent knew or should have 
lcnown of the danger, etc., which, in its petition to remove the cause to 
the Federal court, the principal defendant does not directly controvert, 
but merely avers that it was not the agent's duty to provide sufficient 
help, and that he could not have failed therefore in his duty respecting 
i t ;  that  the resident defendant was the son of the plaintiff and permitted 
a judgment by default for the want of a n  ansnTer; and that the cause 
alleged was only against the principal defendant: Held, the arerment of 
the principal defendant is not sufficient to raise the issue of fraudulent 
joinder to have it  passed upon by the Federal court, and deprire the 
State court of its jurisdiction. 
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6. Appeal a n d  Error-Joint Torts-Default-Final Judgment. 
T h e r e  two defendants a re  sued for damages for a personal injury 

caused by their alleged joint tort, and judgment by default of a n  answer 
is taken against one of them, learing open the inquiry, and issues a s  to 
negligence of the other, and the damages as  too both, a re  duly submitted 
and answered, and judgment against both entered for  the amount, the 
judgment so rendered is a final one against each and both of the defend- 
ants, without the necessity of having submitted a special issue upon the 
inquiry a s  to the one who failed to answer, the issue of damages sub- 
mitted applying to both defendants. 

7. Appeal a n d  Error-Unanswered Questions-Prejudice. 

Where upon the trial of a cause questions asked a witness were ruled 
out and excepted to, i t  must appear what the appellant expected to prove 
by the answers, so that  the Court may see in what respect, if any, he 
has been prejudiced, or the exceptions will not be considered. 

S. Principal and  Agent-Vice-Plincipal-Trials-Evidence-Negligence. 

Where the principal and his agent are sued for a personal injury alleged 
to have been caused by the negligence of the latter in  ordering the plaintiff 
and others to do certain work under dangerous conditions, it is competent 
for the plaintiff to show that the agent was in  control of the worlr and the 
employees, and that  the latter had previously complained to the agent of 
the danger in doing the worlr under the surrounding circumstances, and 
that  notwithstanding the complaint he had ordered it to be done. 

9. Negligence-Principal and  Agent-I"l.ials-Evidence-Opinion. 
I n  a n  action to recover damages against a principal and his agent for 

the alleged negligence of the latter in ordering the plaintiff to do danger- 
ous work with insufficient help, it  is held competent for the plaintiff to 
testify horn the injurp was received, or what caused it, and why more 
hands were needed, when stating facts within his own knowledge, and 
i t  is  not objectionable as  opinion evidence. 

10. Principal a n d  S g e n t  - Vice-principal - Evidence - Control of Em- 
ployees-Trials. 

The evidence in this case held suficient for the jury to infer that the 
agent of the principal defendant represented the latter, and that a re- 
fusal by the plaintiff, and the other employees working under him, to 
obey his orders would be followed by a discharge. Turnev v. Lumber Co., 
119 N. C., 387, cited and applied. 

11. Damages-Negligence-Evidence-Character. 

I n  a n  action to recorer damages for a personal injurp alleged to have 
been caused by the negligence of the defendant's vice-principal, i t  is 
competent to show that  the plaintiff was sober and industrious, upon the 
question of his earning capacity and the extent to which i t  had been 
impaired by the injury. 
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12. Appeal and Error-Evidence-Expert Witnesses - Personal Injury - 
Damages-Harmless Error. 

In an action to recover damages for a personal injury alleged to have 
been negligently inflicted on the plaintift' by the defendant, the statement 
of a medical expert witness that he could form an opinion as to whether 
the plaintiff's condition would grow worse is not prejudicial to the de- 
fendant, when his testimony is solely directed to the extent of the present 
injury falling under his observation as attending physician. 

13. Principal and Agent-Negligence of Agent-Joint Liability-Damages. 
An order by the vice-principal directing an employee to do certain work 

under dangerous conditions, from which an injury resulted to the plaintiff, 
and which was negligent in him to have given, renders both the principal 
and his vice-principal jointly liable for the resultant damages. 

14. Instructions-Expression of Opinion-Negligence-Contributory Negli- 
gence-Assumption of Risks-Burden of Proof. 

In an action by an employee to recover damages for the negligence of 
his employer in failing to furnish sufficient help to do the work required 
of him, a charge to the jury that being short of hands would not, of itself, 
legally excuse the defendant was not an expression of opinion forbidden 
by the statute; and that the charge as to negligence, contributory negli- 
gence, assumption of risk, and the burden of proof was free from error. 

BROWN, J., dissenting. 

(716) CIQIL ACTION tried before Justice, J., and a jury, a t  February 
Term, 1916, of MCDOWELL. 

This  action was brought to recover damages for personal injuries 
alleged to have been caused by the joint negligence of the defendants. 

Plaintiff alleged that  on 1 August, 1913, he was employed by the de- 
fendant company to load the cars of the C. C. and 0. Railway Company 
with telephone poles 50 feet i n  length and from 18 inches to 2 feet in 
diameter a t  one end and 6 to 10 inches a t  the other. That  the bark had 
been peeled from the poles, and they were not only very heavy, but "hard 
to handle with hand-power only." That  it would require a dozen men to 
load the cars with safety, and that  the poles are sometimes crooked, 

which makes them unwieldly and difficult to lift and place in 
(717) their proper position without as many as fifteen or twenty men 

to do the work. 
Plaintiff further alleges: "That he was assigned by the defendant 

Telephone and Telegraph Company, through its foreman and rice-prin- 
cipal, the said J. C. Hollifield, to the work of loading upon cars tele- 
phone poles 50 feet long, of the character and kind hereinbefore de- 
scribed, with four other men and said foreman, who a t  times assisted in  
the work, and that  plaintiff and the four other men with whom he was 
assigned to  work were obliged, with the assistance of said foreman a t  
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times, to load the poles upon cars, and to place the poles in position by 
moving them about and rolling them over upon the cars, and that such 
number of men was insufficient, and that the defendant company knew, 
and that the defendant J. C. Hollifield knew, or that each of them ought 
to have known, that such number of men was insufficient to handle, load, 
and place the poles as required by the defendant; and that with such 
knowledge the defendant company and the defendant J. C. Hollifield 
negligently, and with reckless indifference to the safety of those engaged 
in the work, assigned plaintiff, with such insufficient number of men, to 
the work of loading said poles, and in so assigning him to work with such 
insufficient number of men in the loading and handling of said poles 
negligently failed to provide for plaintiff a reasonably safe place and 
reasonably safe surroundings and conditions under which to do the work 
so assigned to him. That while plaintiff, who had no previous ex- 
perience at  such work, and who had no warning whatsoever from the 
defendants, or either of them, as to the dangers of the work, on the first 
day of his employment was assisting, to the best of his skill and ability, 
in  the loading and placing of said poles, that he was negligently ordered 
and required by the defendant J. C. Hollifield-who had charge of and 
was directing and superintending the work for the defendant Telephone 
and Telegraph Company, clothed with the power and authority con- 
ferred upon him by said company to employ and discharge laborers who 
declined or omitted to obey the orders and perform the work required of 
them-and was therefore ordered and required by the defendant com- 
pany, to cross over the pole, after it had been rolled upon a flat-car, and 
hold against the end of the pole while the other men, under the orders 
and requirements of the said J. C. Hollifield as foreman, engaged in an 
effort to roll the pole over in  the direction in which plaintiff was stand- 
ing, to place the same in position with other poles which had been loaded, 
plaintiff being so required to hold against said pole to prevent the end 
which he was attempting to hold from going beyond the point, alongside 
the other poles, to which said foreman desired to have it placed; that 
said pole was very heavy and was very crooked and so hard to handle by 
the few men engaged in handling it that it was almost impossible 
with the utmost exertion which the men could possibly employ, (718) 
and with great and unreasonable strain upon their part, to roll it 
over and move it, and that it was impossible for the men who were re- 
quired to handle this pole to properly handle and so control it as to 
regulate its movements with any reasonable degree of safety to the men 
engaged in an effort to handle and move i t ;  that while plaintiff was so 
engaged by the negligent requirement of the defendants, and each of 
them, in holding against one end of said pole, that the other men with 
great effort and exertion succeeded in lifting and rolling up the crooked 
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part of said pole from the floor of the car in order to roll the pole over, 
and the heavy crooked part of the pole, which was raised up some 2 or 3 
feet from the floor of the car, suddenly and with great force fell over 
upon the floor of the car in the direction of and against plaintiff and the 
tool with which he was working, and violently struck him and hurled 
him off and beyond the car against a pile of logs and timbers upon the 
ground and injured him, as hereinafter alleged." 

The telephone company filed a petition for rerno~~al  of the case to the 
United States District Court upon the ground that it is a nonresident 
of this State and that J. C. Hollifield was fraudulently joined with it 
as a defendant for the purpose of preventing a removal to said court, 
and, further, that the complaint does not allege any joint cause of 
action against the defendants, but presents a separable controversy 
as to the telephone company which entitled it to the remoaal. The 
petitioner further alleged that the duty of furnishing a safe place for 
the plaintiff to work and a sufficient number of hands to assist the 
plaintiff was not such as defendants owed jointly to him, but that it 
was the sole duty of the petitioner. 

Petitioner further alleged. "That the only negligence alleged in said 
complaint is the negligence of your petitioner in failing to furnish to 
the plaintiff a sufficient number of men to perform the work in  wllich 
plaintiff was engaged, in  failing to furnish to the plaintiff a reasonably 
safe and suitable place in which to work, and in failing to warn the 
plaintiff of the dangers to which he might be exposed while performing 
this work; that if these duties were owed to the plaintiff, they were not 
owed by your petitioner's servants or foremen; that i t  was no part of the 
duty of the said J. C. Hollifield to furnish the plaintiff with a safe and 
suitable place in which to do his work, or to warn the plaintiff of any 
danger to which he might be subjected while performing said m-ork, and 
it does not appear from said complaint that the said J. C. Hollifield 
failed or neglected to perform any duty or duties which he owed to the 
plaintiff, which failure proximately caused the plaintiff's injury, and 

your petitioner expressly avers that the said J. C. Hollifield did 
( 1 1 9 )  not fail or neglect to perform any duty or duties which he owed to 

the plaintiff, and petitioner expressly denies that the plaintiff's in- 
jury, if any he sustained, was proximately caused by any negligence or 
failure of duty on the part of the said J. C. Hollifield; that the said 
J. C. Hollifield was simply the boss of the gang of men in which the 
plaintiff was working, and as such boss assisted the plaintiff and the 
other employees in loading said poles, and mas working with the plain- 
tiff, assisting him, at  the time the plaintiff alleges he was injured, and 
was, as your petitioner is advised and believes, a fellow-servant of the 
plaintiff, for whose negligence your petitioner was not and cannot be held 
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responsible; and your petitioner avers that if the plaintiff was injured 
by the turning of the pole, as alleged in  the complaint filed in this cause, 
the turning of said pole was not the result of any act on the part of the 
said J. C. Hollifield, as the said J. C. Hollifield was not at that time en- 
gaged in turning said pole, but was simply assisting the plaintiff in 
holding same." 

Petitioner also alleges that the defendant J. C. Hollifield has not em- 
ployed counsel to defend him; that he is a son of plaintiff and is insolv- 
ent, and that plaintiff has no intention of prosecuting this suit against 
defendant Hollifield, and that the allegations against him were made for 
the sole purpose of preventing a removal of the case to the Federal court 
and in pursuance of a conspiracy between plaintiff and his son for that 
purpose. 

The court refused to remove the case, and the telephone company 
excepted. 

At the trial of the case before a jury a verdict was rendered for the 
plaintiff as follows : 

1. Was the plaintiff injured by the negligence of the defendant 
Southern Bell Telephone and Telegraph Company, as alleged in the 
complaint ? Answer : "Yes." 

2. Did the plaintiff by his own negligence contribute to his injury, as 
alleged in the answer? Answer: "No." 

3. Did the plaintiff assume the risk of injury, as alleged in the an- 
swer ? Answer : "No." 

4. What damage, if any, has the plaintiff sustained? Answer: @ 

"$5,000." 
Judgment was entered upon the verdict against both defendants, and 

the telephone company, having noted its exceptions, appealed to this 
Court. 

Pless & Winborne and W .  T. Norgan for plaintiff. 
A. Hall Johnston, A. S. Barnard, and B. J .  Clay for defendants. 

WALKER, J., after stating the case: We have uniformly de- (720) 
cided in this Court that when a verified petition which contains 
facts sufficient under the law to entitle the applicant to a removal is filed 
and is accompanied by a proper bond, the jurisdiction of the State court 
is at an end, and that the issues of fact, if properly raised by the peti- 
tion and papers in  the cause, are to be tried and determined by the 
Federal court and not by the State court in which the action was 
brought. Herrick v. R. R., 158 N. C., 307 ; Lloyd v. R. R., 162 N. C., 
485; R. R. v. McCabe, 213 U. S., 207; Wecker v. National Enameling 
Co., 204 C. S., 176. But before the State court is under any duty or 
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obligation to surrender its jurisdiction it must appear affirmatively, and 
by specific allegation of the facts constituting the alleged illegal or fraud- 
ulent joinder of a resident with a nonresident defendant, that the same 
exists, and it is not sufficient to charge generally or by indefinite aver- 
ments that the joinder is or was intended to be in fraud and prevention 
of the nonresident's right of removal. Hough v. R. R., 144 N. C., 692; 
Tobacco Co. v. Tobacco Co., 144 N. C., 352; Shane v. R. R., 150 Fed., 
801. 

The plaintiff is entitled to have his cause of action considered as 
stated in  his complaint. I f  there has been a joint tort committed, he 
may sue the wrong-doers jointly or separately, at  his election, as they 
are liable to him in either form of action. Hough v. R. R., supra; 
Xmith v. Quarries Co., 164 N. C., 338; R. R. v. illiller, 217 U. S., 209; 
R. R. v. Thompson, 200 U. S., 206. When a party is in the lawful asser- 
tion of a right in bringing his action, the law attaches no importance to 
his motive in pursuing a course which he has a right to take. Hough v. 
R. R., supra. I t  was said in  R. R. v. Dixon, 179 U. S., at p. 135: "The 
question to be determined is whether the Court of Appeals erred in af- 
firming the action of the (State) Circuit Court in denying the applica- 
tion to remove; and that depends on whether a separable controversy 
appeared on the face of plaintiff's petition or declaration. I f  the lia- 
bility of defendants, as set forth in  that pleading, was joint, and the 
cause of action entire, then the controversy was not separable as matter 
of law, and plaintiff's purpose in joining Chalkley and Sidles was im- 
material. The petition for removal did not charge fraud in that regard 
or set up any facts and circunistances indicative thereof, and plaintiff's 
motive in  the performance of a lawful act was not open to inquiry." 

Nor does the fact of the resident defendant's insolvency make any dif- 
ference. I t  is not the amount that may be recovered eventually, but the 
right to sue him, that is the material question involved. Hough v. R. R., 
supra. And the mere allegation of a conspiracy to prevent a removal is 

of no more consequence without the statement of matter which 
(721) shows that one existed to do a wrong. The right to removal then 

turns upon the allegation of sufficient facts upon which to predi- 
cate it. "While a case may in  proper instances be removed on the ground 
of false and fraudulent allegations of jurisdictional facts, the right does 
not exist, nor is the question raised by general allegations of bad faith, 
but only when, in addition to the positive allegation of fraud, there is 
full and direct statement of the facts and circumstances of the transac- 
tion sufficient, if true, to demonstrate that the adverse party is making a 
fraudulent attempt to impose upon the court and so deprive the appli- 
cant of his right of removal." Xmitlz v. Quarries Co., 164 N. C., 338, 
352, citing Rea v. Mirror Co., 158 N. C., 24;  Ii. C. R. R. Co. v. Herman, 
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187 U. S., 63 ; and numerous other cases. The State court does not hear 
the proof of the fraud and pass upon the issue, as that is left for the 
other court to do; but this rule applies only "as to such issues of fact as 
control and determine the right of removal, and on i n  application for 
removal by reason of fraudulent joinder, such an issue is not presented 
by merely stating the facts of the occurrence showing a right to remove, 
even though accompanied by general averment of fraud or bad faith; 
but, as heretofore stated, there must be full and direct statement of facts 
sufficient, if true, to establish or demonstrate the fraudulent purpose." 
Smi th  v. Quarries Oo., supra. 

The defendant company relied upon Rea v. Mirror Co., supra, and 
Wecker v. ATational Enameling Co., supra; but i t  will be found upon an 
examination of those cases that there were direct, positive, and specific 
statements in  the petitions to the effect that the resident defendants had 
nothing to do with the alleged wrongs, and mere not even present when 
they were committed, but mere employed in  another department of the 
business not related in any way to  the work in which the plaintiffs were 
engaged, and the facts were fully set forth so that it could be seen that 
there was a fraudulent joinder. But in this case the plaintiff has alleged 
in his complaint that J. C. Hollifield was superintendent of the work in 
which plaintiff was employed at the time he was injured, had general 
charge and control of it, and was clothed with authority to employ and 
discharge the  lai in tiff. and the other hands, for disobedience of his " 
orders, and generally represented his principal, the telephone company, 
in this respect, and that, holding this position in the service of the com- - 
pany, he directed the plaintiff, who was inexperienced, to perform work 
which J. C. Hollifield knew to be dangerous, and without proper warning 
of the danger to his subordinates, or proper instructions to them a's to 
horn to do the work with safety. This allegation is not directly contro- 
verted or categorically denied, but the petitioner merely avers that Holli- 
field was a boss of the gang of hands to which plaintiff belonged, and 
was assisting him and his coemployees at the time of his injury, 
and that i t  is advised and believes that Hollifield was their fellow- (722)  
servant, and that the duty to furnish a sufficient force to load the 
cars with the poles was one owing by the petitioner only, and not by 
J. C. Hollifield, and that the latter did not fail to perform any duty 
owing by him to the plaintiff which proximately caused the injury. This 
is not an adequate denial of Hollifield's authority over the gang of work- 
men, nor is it any sufficient statement of facts showing a case of fraudu- 
lent joinder. I t  would seem to be more an expression of petitioner's 
opinion as to the nature of the transaction and of inferences it has drawn 
from undisclosed facts, or from the advice of counsel, rather than a plain 
and direct statement of relevant facts which are indicative of fraud. 
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This case, therefore, is not like Rea v. Mirror Co., supra, or Wecker v. 
Sational Enameling Co., supra, but is very much like Smith v. Quar./.ies 
go., supra, except that the allegation of the petition for removal, which 
was denied, was f i r  more specific, as to the authority of Welsh and Eller 
and the plaintiff, in  that case, and also as to their duties and powers as 
employees of the nonresident defendant, than is the corresponding alle- 
gation in this case. The petition in Smith's case was very elaborate in 
its statements, and charged everything to be found in  this petition, and 
contained far  more relevant and material facts, and yet it was held to be 
insufficient to warrant a removal. 

We might well rest our conclusion upon that decision without further 
discussion. But i t  is suggested that the plaintiff has not pursued his 
action against the resident defendant to final judgment. This is a clear 
error, as the record shows. H e  failed to plead, and judgment by default 
was entered against him, which established as against him, under our 
procedure, and procedure generally, the cause of action alleged in the 
complaint. Blow v. Joyner, 156 X. C., 140; Graves v. Cameron, 161 
N. C., 549; Patrick v. Dunn, 162 N.  C., 19; Plumbing Oo. v. Hotel Co., 
168 N. C., 577. I t  was not necessary to submit an issue as to his negli- 
gence, when he admitted it by failing to answer. Justice Brown well 
says in Plumbing Co. v. Hotel go., supm: "The default is an admission 
of every material and traversable allegation of the declaration or com- 
plaint necessary to the plaintiff's cause of action. 23 Cyc., 752. It ad- 
mits all the material averments properly set forth in the complaint, and 
of course everything essential to establish the right of the plaintiff to 
recover. Any testimony, therefore, tending to prove that no right of 
action existed, or denying the cause of action, is irrelevant and inad- 
missible," citing Garrarcl v. Dollar, 49 W. C., 176; Lee v. Knapp, 90 
N. C., 171; Blow v. Joyner, supra; Graves v. Cameron, supra. This 
being so, the only thing left to do in  regard to the resident defendant 

was the assessment of damages, after ascertaining the negilgence 
(723) of the other defendant. This was done, as the record shows, and 

a final judgment mas then entered against both defendants for the 
amount of damages, and costs. The language of the judgment is "that 
plaintiff have and recover judgment against the defendants in the sum 
of $5,000 and for the costs." The remark attributed to counsel was 
explained, and the record stands as we hare stated i t  to  be. 

We have sufficiently considered Rea v. Xirror Co., 158 N.  C., 25, 
which was much relied on by the defendant, and shown that it is like 
Wecker v. Enamelirzg go., 204 U. S., 176, in the respect that in both 
cases the servant injured and the one sued were in  different branches 
of the service, and admittedly so; but in Smith v. Quarries Co., 164 
N. C., 338, both servants were engaged in the same employment, as is 
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the case here, and me cannot well remove this suit without seriously 
impairing that case as an authority, if not overruling it, and we think 
i t  was correctly decided and is well supported by authorities in  the Fed- 
eral and State courts. We said in Hough v. R. R., 144 N. C., at '700: 
(( The defendant, who petitioned for a removal, simply controverts the 
allegation of the complaint, for that is what the petition means, and all 
that i t  means. I t s  vituperative expressions prove nothing. Calling an 
act fraudulent does not make it so. I t  must be alleged in what the fraud 
consists. We have practically nothing before us but the joinder and the 
bare allegations of fraud. That will not do." What was said in that 
case as to proof of the fraud referred, of course, to such proof in  the 
Federal court, where the issue of fraud is tried, if properly made in  the 
State court. The Hough case is a direct authority in support of the 
right to join the defendants in this action. I n  respect to this right of 
joinder r e  find the following clear statement of lam in 1 Mechem on 
Agency (2  Ed.), see. 1460: ('In practically every case in  which the 
master could be held liable for the negligence of his servant, the servant 
himself is personally liable. This must be so from the very nature of the 
case. The whole theory of the master's liability is that the servant has 
done a legal wrong for which the lam imposes a liability upon the master, 
however innocent he may be. The person actually and primarily at  
fault, however, is the servant, and if he would not be liable, the master 
ordinarily cannot be. The liability of the servant is the direct and pri- 
mary one ; that of the master is a secondary and imputed one. I n  actual 
practice the liability of the servant or agent is usually ignored because 
it is more convenient or effective to pursue the master; but the servant's 
liability nevertheless exists." The Court expressed a doubt in Dishon v. 
R. R., 133 Fed. Rep., 471, which was afterwards resolved against its 
view in R. R. v. Thompson, 200 U .  S., 206, to which it had referred for 
a solution of the question in doubt, as the writ of error was then 
pending. (724) 

Coming to the exceptions taken at  the trial before the jury, we 
find several questions of evidence presented. Some of the questions put 
to m-itnesses were unanswered, and, therefore, harmless. There is 
nothing to show what the answer would have been, nor what was ex- 
pected to be proved, and we cannot see that the appellant was in any 
way prejudiced by the ruling of the court. Jenkins v. Long, 170 N .  C., 
269. I t  was competent to show who was in charge of the work. and that 
J. C. Hollifield was the man. That was one of the important questions 
in the case. We do not see why it was not also competent to prove that 
the hands complained to Hollifield that the force mas not sufficient to 
handle the poles, and his reply admitting it, with the order to go on with 
the work. I t  was a part of what was done at  the time, and the declara- 
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tion of one who was then acting in the place of his principal. The order 
given by J. C. Hollifield to the hands was a relevant fact and the court 
properly admitted evidence to prove what it was. I t  is one of the alle- 
gations of the complaint that plaintiffs were ordered by Hollifield to do 
the work and that he had the power to give the order. The court did not 
err in allowing plaintiff to testify how the injury was received or what 
caused it, and why more hands were needed. He was merely stating 
facts within his own knowledge. I n  other words, he was stating what he 
had seen and the nature of which he understood by former experience. 
I t  was not merely an opinion. Murdock v. R. R., 159 N. C., 131; Britt 
v. R. R., 148 N. C., 37; and especially Ives c. Lumber CO., 147 N.  C., 
306, which is similar in this respect. All these rulings were correct. 
There was evidence in the case from which the jury could reasonably 
draw the inference that J. C. Hollifield was superintendent or foreman 
of the gang of laborers and as such represented his principal, and that 
those who acted under his orders had just reason to believe that the r e  
fusal or failure to obey him would or might be followed by a discharge 
from the service in which they were engaged. Turner v. Lumber Co., 
119 N.  C., 387; Mason v. R. R., 111 N. C., 482 (s. c., 114 N. C., 718); 
Xhadd v. R. R., 116 N. C., 968. Upon the question of the plaintiff's 
earning capacity and the extent to which it had been impaired by the 
injury, we do not see why i t  was not competent to prove his habits, that 
is, that he was sober and industrious, for such a man would snrely be 
able to do more for himself in the world than a lazy, drunken, and 
thriftless one. 8 Rul. Case Law, see. 172; C. 111. and E. Company v. 
Anderson, 98 Texas, 156; K i m t o n  v. B. R., 112 Mich., 40. The testi- 
mony of Dr. Justice seems to be based upon a personal examination of 
plaintiff to ascertain his mental and physical condition, and he really 
spoke only of such condition. I n  answer to the hypothetical question, 

he simply stated that he could form an opinion as to whether the 
(725) plaintiff's condition will continue as it is or whether it will 

be lrorse. I n  this respect nothing harmful was said by him. This 
also substantially applies to the testimony of the medical experts. The 
motion to strike out testimony, even if the latter is incompetent, was 
within the sound discretion of the court. S. v. Eflcr, 85 N. C., 585; 
Johnson v. Allen, 100 X. C., 136; Duggar v. XcKesson, ibid., 1 ;  8. v. 
Pratt, 88 N. C., 639; Simpson e. Pegram, 112 3. C., 541. 

There was evidence for the jury upon the question of negligence, and 
the motion for a nonsuit was properly overruled. The jury could infer 
from the evidence submitted to them that J. C. Hollifield was represent- 
ing the defendant in superintending the work of loading the cars with 
telephone poles, and had power and authority over the hands engaged in 
it. 26 Cyc., 1307. I f  he ordered them to do work which would expose 
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them to danger, and this order was negligently given, he would be liable 
jointly with his master, the defendant, for'the resultant injury. X e a n s  
v. R. R., 126 N. C., 424; Al1iso.n v. R. R., 129 N. C., 336; 26 Cyc., 1383, 
and especially W r i g h t  v. Crompton ,  53 Ind., 337; Howe v. R. R., 60 
L. R. A. (Wash.), 959; R. R. v. T h o m p s o n ,  200 U. X., 206. There was 
no expression of opinion by the Court, but simply a statement that if 
defendant was short of hands this would be no legal excuse for the 
wrong. I t  was its duty to have a sufficient force to do the work and 
make i t  reasonably safe to perform it. P i g f o r d  v. R. R., 160 N. C., 93; 
S h a w  v. M f g .  Go., 146 N. C., 235. 

The charge of the court as to negligence and contributory negligence 
was in accordance with our decisions upon those questions. The court 
defined the duty of the defendants with respect to the plaintiff while he 
was performing the task assigned to him, and also the duty of plaintiff 
to himself, and this was done with full statement as to what care and 
circumspection was required of each. The judge did not place too great 
a burden upon the defendants, or either of them, nor was there any de- 
parture from the true rule as to proximate cause. We stated the doctrine 
of proximate cause as applicable to both negligence and contributory 
negligence in Treadwel l  v. R. R., 169 N. C., 701. The judge gave the 
instructions requested by the defendant, as far as he could do so and stay 
within the law of the case, and they were not only given to this extent, 
but in a very clear and ample manner. The charge and responses to 
special prayers embraced all the law which was applicable to the facts, 
disclosed by the evidence, including that relating to assumption of risk. 

We have, after a thorough examination of the case, been unable to 
discover any error therein. 

No error. 

BROWN, J., dissenting: I an1 of opinion that the motion to (726) 
remove this case to the Federal court should have been granted. 
I t  is held in R e a  v. M i w o r  Co., 158  K. C., 25, by a unanimous Court in 
an opinion by Mr. Just ice  Hoke that "When a petition for the removal 
of a cause from the State to the Federal court, properly verified and ac- 
companied by a proper and sufficient bond, has been filed in the State 
court in apt time in an action brought against a nonresident corporation 
and its resident manager, alleging a joint wrong, and the petition con- 
tains allegations of fraudulent joinder, together with full and direct 
statements of the facts and circumstances sufficient, if true, to demon- 
strate that there has been such fraudulent joinder of the resident defend- 
ant, the jurisdiction of the State court is at an end and the order should 
be made removing the cause, leaving the remedy for the opposing party 
in the Federal court upon motion to remand the cause or other proper 
procedure therein." 

779 
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The petition for removal, in my opinion, comes up completely to all 
the requirements of the aforegoing case. I t  alleges a separable contro- 
versy between the plaintiff and the telephone company; that the only 
negligence alleged is a failure to furnish sufficient men, failure to warn, 
and failure to furnish a reasonably safe place in which to work and safe 
surroundings and conditions ; that the negligence, if any, which proxi- 
mately caused the injury was the negligence of the telephone company. 

The petition further alleges failure of the complaint to state a joint 
cause of action; that J. C. Hollifield did not jointly with the telephone 
company owe the defendant the duty to do the things the failure to do 
which constituted the alleged negligence; that all such duties were owing 
to the plaintiff only by the telephone company, and not by its servants 
or its alleged foreman; that the injury to the plaintiff, if any, TTas 
caused by the negligence of the defendant the telephone company, and no 
failure on the part of the said J. C. Hollifield. 

The petition further alleges that J. C. Hollifield is taking no interest 
in this suit; that he has employed no counsel; that he is the son of the 
plaintiff; that he, to the knowledge of the plaintiff, is and was totally in- 
solvent; that he was not in good faith made a party defendant, and that 
the plaintiff does not expect to prosecute the action against him, or seri- 
ously attempt to obtain a judgment against him, and that he was wrong- 
fully, unlawfully, improperly, and fraudulently joined as a defendant 
for the sole purpose of fraudulently preventing or attempting to prevent 
removal of the cause; that at the institution of the suit the plaintiff, his 
counsel, and J. C. Hollifield knew that no cause of action existed as to 
him, and that the allegations attempting to allege a joint liability were 

knowingly false and fictitious, and made for the sole purpose of 
(727) defeating a removal; that there existed at the time, and still 

exists, an u n l a ~ f u l  conspiracy between the plaintiff, his son, J. C. 
Hollifield, and counsel for the plaintiff to thus fraudulently deprive the 
telephone company of its right of removal. 

The allegations of this petition must be taken to be true so far  as the 
State court is concerned. Dishon v. R. R., 133 Fed., 47, and cases cited. 
I f  the English language is taken in its usual acceptation, the allegations 
of this petition charge a fraudulent joinder of the plaintiff's son, utterly 
insolvent, for the purpose of preventing the removal to theFederal court. 
The petition alleges that J. C. Hollifield, the son, did not contribute in 
any way to the plaintiff's injury, and was in no sense liable therefor. I t  
sets out the acts of the defendant J. C. Hollifield to support these allega- 
tions. The case comes within the ruling of the Federal court in the 
Dishon case, slsprn, which is cited with approval in  Ry. v. Powers, 
201 U. S., p. 1. 
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The proceedings in the trial court, which are set out in the record, 
substantiate all of the allegations of the petition for removal. The rec- 
ord shows that J. C. Hollifield m7as the son of the plaintiff, that he was 
utterly insolvent, that he filed no answer, employed no counsel, and made 
no defense. The record further shows that the plaintiff did not intend 
to take any judgment against him except by default and inquiry. 

No issues were tendered affecting J. C. Hollifield and no judgment 
was moved for against him. The counsel for the plaintiff stated in open 
court: "We do not now expect to pursue our inquiry on the judgment by 
default as to J. C. Hollifield." 

Many Federal cases can be cited sustaining the right to remove this 
case, but it is necessary to quote only one, Wecker v. Enam. CO., 204 
U. S., 176, which is decisive in this case. I n  the Wecker case two indi- 
viduals, employees of the corporation, were joined as defendants and 
allegations made in the complaint, for the purpose of charging them 
with liability; that they failed to perform certain duties imposed upon 
them, and as a result of such negligence plaintiff lost his balance and 
fell into one of the vats and was greatly injured. Plaintiff alleges that 
his injury was the result of the joint negligence of the corporation and 
the two individuals. The Supreme Court held that the case was remov- 
able upon the face of the petition, saying: "While the plaintiff, in good 
faith, may proceed in the State courts upon a cause of action IT-hich he 
alleges to be joint, it is equally true that the Federal court should not 
sanction a device to prevent the removal to the Federal court, where one 
has that right, and should be equally vigilant to protect the right to pro- 
ceed in the Federal court, as to permit the State court, in proper cases, 
to retain their own jurisdiction." 

With all deference to the opinion of my brethren, I am of opin- (728) 
ion that if it has ever been demonstrated in any case that there 
was a fraudulent joinder of parties defendant to prevent a removal to 
the Federal court, it has been demonstrated in this case. 

Cited: P o ~ e  v. Tanning Co., 175 N.C. 584 (2c) ; S. v. Davis, 175 N.C. 
727 (7c) ; Mitchell v. Express CO., 178 N.C. 237 (613) ; Gentry v. Utili- 
ties Co., 185 N.C. 287 (7p) ; Morganton v. Hutton, 187 N.C. 739 (213) ; 
Xorganton v. Hutton, 187 N.C. 740 (3c) ; Bank v. Hester, 188 N.C. 71 
(3c) ;  Johnson v. Lumber Co., 189 N.C. 83 ( l c )  ; Southwell v. R. R., 
189 N.C. 420 (13c); Bwain v. Cooperage Co., 189 N.C. 531, 532, 533 
(3cc) ; Crisp v. Lumber Co., 189 K.C. 735 (3c) ; Bradford v. English, 
190 N.C. 746 (13c) ; Timber Co. v. Ins. Co., 190 N.C. 804 (3c) ; Fenner 
v. Cedar Works, 191 N.C. 208 (3c) ; Cos v. Lunzber CO., 193 N.C. 31 
(3c) ; Crisp v. Pibre C'o., 193 N.C. 80 (3c) ; Jarvis v. Cotton Mills, 194 
N.C. 688 (9c, 13c) ; DeHoff a. Black, 206 N.C. 689 (6c) ; Trust Co. v. 
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R.  R., 209 N.C. 310 (3c) ; Kelly v. Tea Co., 209 N.C. 840 (13c) ; @lev- 
enger v. Grover, 211 N.C. 243 (13c) ; Edzoa.rds v. R. R., 212 N.C. 65 
(13c). 

P. H. THRASH a m  WIFE T. J. W. OULD ET AL. 

(Filed 19 December, 1916.) 

1. Instructions-Verdict, Directing-Admitted Facts. 
I n  a suit to cancel a mortgage, the defendants set up as a counterclaim 

a n  amount due by a bankrupt corporation in the hands of a receiver for 
goods sold i t  by the defendant under plaintiff's letter of credit, for the 
payment of which the plaintiff thereafter executed the note secured by 
the mortgage sought to be canceled as  additional security and not in  ex- 
tinguishment of the original obligation, after deduction for estimated 
dividends expected to be paid by the receiver. The estimated dividends 
were in excess of those actually paid, and there being no eddence that 
the note and mortgage were procured by fraud, and the amount of such 
dividends and the amount of the original debt being admitted, a n  instruc- 
tion by the court that the jury should find that  defendants recover on 
their counterclaim, in a stated sum, the amount of the debt due, less the 
receiver's dividends paid thereon, was a proper one. 

2. Trials-Evidence-Letter of Credit-Payment-Burden of Proof. 
Where in a n  action to cancel a note and mortgage the defendants set 

up as  a counterclaim a n  amount due under plaintiff's letter of credit for  
goods sold and delivered to another, which letters the plaintiffs admit, 
but plead payment, the burden of proof is on the plaintiffs to show that 
the alleged payment had been made. 

3. Contracts-Married Woman-Separate Property-StatutesJudgments. 
The plaintiff and his wife were controlling owners of a private corpora- 

tion to whom defendant sold goods, with plaintiff and his wife as  guaran- 
tors of payment under their letter of credit, given and accepted in good 
faith. Held, i t  was not necessary that  the feme plaintiff should specifically 
have charged her separate property in  order to enforce a judgment ren- 
dered according to the terms of the guarantee. Ch. 109, Laws 1911. 

APPEAL b y  plaintiffs f r o m  Harding, J., a t  M a r c h  Term, 1916, of 
BUNCOMBE. 

Fortune & Roberts for plaintiffs. 
Merrimon, Adams & Johnston for defendants. 

CLARK, C. J. This action was brought t o  have  a note a n d  deed re- 
fe r red  to  i n  the  pleadings canceled. T h e  defendant  O d d  Company 
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set up as a counterclaim against the plaintiffs, the debt evidenced (729) 
by the note in question and an open account due the defendants 
by the Peerless Fashions Stores Company for goods sold them by the 
defendants upon a letter of credit which the plaintiffs had given as se- 
curity, and asked judgment therefor. 

At the close of the evidence it was agreed that the first issue as to the 
amount of indebtedness by the Stores Company to the Ould Company at 
the time the former went into bankruptcy was $1,778.95. The response 
to the second issue was that the defendants had been paid as dividends in 
bankruptcy on said indebtedness the sun1 of $419.65. The third issue, as 
to what amount the plaintiffs were indebted to the Ould Company "by 
reason of their guarantee set out in a letter of credit," the judge directed 
the jury to answer $1,359.30, which is the difference between these two 
amounts. 

The appeal questions the correctness of this instruction. The plaintiffs 
admitted the execution of the letter of credit, but contended that the 
Stores Company had paid the Ould Company for all goods covered by 
said letter of credit; that i t  was only given for goods to the amount of 
$5,000, and contended that they were not liable for goods sold in excess 
of $5,000. J. W. Ould testified that the letter of credit covered balance 
due on goods sold, regardless of the amount of sales and payments, and 
the defendants contended that the plaintiffs were liable for any balance 
due by the Stores Company up to an amount not exceeding $5,000 at 
any and all times, and as i t  was admitted that the Stores Company mas 
indebted to the defendant company in the sum of $1,778.95 at  the time 
the Stores Company were adjudged bankrupt, the plaintiffs were liable 
for this balance, less the dividends in bankruptcy. These amounts were 
ascertained without exception in response to the first and second issues. 

The letter of credit signed by the plaintiffs and directed to the Ould 
Company was as follows : 

GENTLEMEN :-YOU are hereby authorized to sell the Peerless Fashion 
Stores Company, Asheville, N. C., dry goods and notions to the amount 
of $5,000, same to be charged to the said Peerless Fashion Stores 
Company from time to time; with the understanding and agreement, 
however, that at  no time shall the amount of their purchase exceed the 
amount named, namely, $5,000. I n  the event the said Peerless Fashion 
Stores Company should fail to pay any bill or bills when due, we hereby 
waive any right of legal notice as to this debt and agree and bind our- 
selres to pay same. 

Witness our signatures, this 11 January, 1913. 
P. H. THRASH, 
OLIVE B. THRASH. 

Witness : W. N. JONES. 
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(730) I t  u7as in evidence that on 4 February, 1914, just prior to the 
adjudication in  bankruptcy of the Stores Company, J. W. Ould, 

president of the defendant company, came to dsheville to secure pay- 
ment of the indebtedness, and as a result the plaintiffs executed the note 
and deed in trust which they are now seeking to have canceled. The 
amount of the note was ascertained by estimating that the Stores Com- 
pany might pay creditors 30 per cent, which was deducted from the 
amount due the Ould Company at that time, but without releasing the 
claim for the balance due above the note. As the bankrupt estate paid 
less than 30 per cent, the balance due was $1,359.30 and interest, as 
found in response to the third issue, being somewhat more than the face 
of the note. There was no evidence of fraud on the part of the defendant 
i n  procuring said note and trust deed, and the court properly instructed 
the jury to answer the fourth issue, on the question of fraud, in the 
negative. To this there is no exception. 

The action was evidently brought upon the allegation of fraud in 
procuring the note and mortgage, but the jury have negatived this, and 
counsel for defendant stated on the trial that the note and deed of trust 
were only security for a certain amount of plaintiffs' indebtedness under 
the letter of credit and not in any way an extinguishment thereof, and 
consented that they should be canceled. The burden was on the plaintiff 
to show payment of the $5,000 guarantee, and this was not done, even 
if the letter of credit extended only to $5,000 of purchases and not to 
that amount of balance after payments made. 

The plaintiffs contend under exception 3, that Olive B. Thrash (who 
alone is solvent, her husband being insolvent), being a married woman, 
i t  was error to render judgment against her for the amount of the indebt- 
edness found due on the third issue, because she had not charged her prop- 
erty specifically with the debt, and the judgment cannot be enforced 
against her by execution. I t  appears that P. H. Thrash was president 
and his wife, Olive B. Thrash, was secretary and treasurer of the Stores 
Company, and virtually owner of the whole of its capital stock, and that 
the defendant Ould Company refused to ship the goods unless the plain- 
tiffs would personally guarantee any indebtedness created, and in  conse- 
quence the letter of credit above set out was signed by both of them and 
the sales and shipments to the Stores Company were made in  faith 
thereof. 

I t  was enacted, Laws 1911, ch. 109, as follows: "Every married wo- 
man shall be authorized to contract and deal so as to affect her real and 
personal property in the same manner as if she mere unmarried." I t  
was held in Lipinsky u. Revell, 167 N. C., 508, Byown, J., construing this 
statute, that judgment could be rendered against a married woman upon 
her contracts and enforced by execution, though she had not specifi- 
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cally charged her property with payment thereof. I n  Royal v. (731) 
So,utlzcrland, 168 h-. C., 405, it was held that  under this statute a 
judgment could be rendered against a wife upon her obligation as surety 
to her husband. 

These decisions were both affirmed in  Warren v. Dad, 170 N. C., 406, 
and i t  is  no longer an  open question, but i s  settled, that  a married woman 
is  liable upon her contracts, by the express wording of the statute, "in 
the same manner as if she were unmarried," and tha t  under execution 
issued upon said judgment her property, real and personal, can be sold 
to the same extent as  if she had remained single, though the debt has not 
been charged thereon by her. 

N o  error. 

Cited: Grocery Co. v. Bails, 177 N.C. 299 (3c) ; Sills v. Bethea, 178 
N.C. 316 (3c) ; Richardson v. Libes, 188 N.C. 113 (3c) ; Tise v. Hicks, 
191  N.C. 613 (3c) ; Buford v. ~Uochy, 224 N.C. 247 (3j). 

S. STERNBERG ET AL. v. CROHON &- RODEN GO. ET AL. 

(Filed 19 December, 1916.) 

1. Appeal and Error-Prejudicial Emor. 
Where intervenors claim proceeds of a paid draft, the introduction on 

the trial of the draft and letter accompanying i t  are not objectionable 
when there is no controversy as to the form of the draft and the letter 
is not prejudicial to appellant's contention. 

2. Evidence-Declarations-Admissions-Corporations-fficers - Princi- 
pal and Agent. 

The officers of a bank in its action to recover the proceeds of a paid 
draft as a holder in due course are merely agents thereof, and their 
statements made in reference to the transaction, after its occurrence, are 
not competent as admissions made by the bank. 

3. Evidence-Depositions-Selected Portions. 
Selected portions of a deposition are incompetent as evidence of a fact 

in controversy. Bone$/ w. Bo?~ey ,  161 N. C., 521, cited and approved. 

4. Instructions-R.equests-Substance - Banks and Banking - Bills and 
Notes-Due Course. 

This controversy affecting the question as to whether an intervening 
bank acquired a draft as a holder in due course, or for collection under 
an express or implied agreement that it was to be charged back to the 
depositor's account if not paid, it  is Held, that the court gave substantially 
the requested prayers of the appellant in his general charge, and no error 
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was committed in refusing appellant's requests, though they stated cor- 
rectly the law as applied to the facts of the case. 

APPEAL from Harding, J., at March Term, 1916, of BUNCOMBE. 
( 7 3 2 )  This is an action brought by the plaintiffs to recover damages 

on account of breach of contract by the defendant Crohon & 
Roden, Incorporated, in which the plaintiffs attached proceeds of a cer- 
tain draft in the possession of the American National Bank of Asheville, 
North Carolina. The Old National Bank of Grand Rapids, Michigan, 
intervened and claimed ownership of the funds. 

The draft was drawn by Crohon & Roden on the plaintiff and was 
payable to the intervening bank. There was also a bill of lading at- 
tached, covering a shipment of hides. 

The plaintiff paid the draft and then attached the proceeds. 
The bank introduced the draft and offered evidence tending to prove 

that it was a purchaser for value, and the plaintiff introduced evidence 
tending to prove that the bank was not a purchaser for value, but an 
agent for collection. 

The depositions of several officers of the bank were taken, and the 
plaintiff offered selected portions of the depositions as declarations or 
adnlissions, which the court refused to admit, and the plaintiff excepted. 

The plaintiff in apt time requested his Honor to submit the following 
special instructions to the jury : 

"Ownership of the funds in  controversy in this case by the bank does 
not necessarily follow an unrestricted indorsement of the draft and bill 
of lading by Crohon & Roden to the bank. Although there was a blank 
endorsement of the draft and bill of lading by Crohon & Roden to the 
bank, yet if you find from the evidence that the bank did not become 
unconditionally responsible for the amount of the draft, but accepted the 
draft on the credit of Crohon & Roden and with the intention of holding 
Crohon & Roden responsible primarily for the amount of the draft, you 
should answer the first issue (NO.' " 

The judge refused to give said special instruction, and the plaintiff 
excepted. 

('It is not conclusive upon the question of ownership of the draft that 
before collection the amount of the draft was credited to the account of 
Crohon & Roden, against which he had the privilege of drawing by 
check. Such privilege is merely a favor if the bank may cancel the credit 
or charge back the draft to the account of Crohon & Roden when it is not 
paid by S. Sternberg & Co." 

The judge refused to give said special instruction, and the plaintiff 
excepted. 

"4lthough the amount of the draft may have been placed to the credit 
of Crohon & Roden, with permission to him to draw out the funds by 
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check, yet if the implied understanding from the course of dealings be- 
tween the bank and Crohon & Roden was that if the draft was not paid 
or the funds received by the bank, the amount thereof was not to 
be charged back to the account of Crohon & Roden, this was really (733) 
a bailment for collection, and as between'Crohon & Roden and the 
bank, the title never passed. Whether the bank really owns the paper or 
not depends upon whether the paper was really taken for collection upon 
the credit of Crohon & Roden, although there was no indorsement re- 
stricting it to that effect, or whether it was taken absolutely." 

The judge refused to give said special instruction, and the plaintiff 
excepted. 

"If you should find from the evidence in this case that the bank and 
Crohon & Roden had a tacit understanding between them from their 
course of dealings that, although the amount of the draft was credited 
to Crohon & Roden at the time i t  was deposited, so that Crohon & Roden 
could draw against it, yet the tacit agreement was that if the paper so 
deposited was not paid on presentation, the amount thereof was to be 
charged up to the account of Crohon & Roden, or taken off his next de- 
posit ticket, this stanips the transaction as being a taking of the draft 
for collection, and no title passed to the bank, and the bank is not entitled 
to the funds in this case.'' 

The judge refused to give said special instruction, and the plaintiff 
excepted. 

('If you find from the evidence in this case that it was the custom of 
the bank, when drafts of Crohon & Roden were not paid, to charge them 
back to Crohon & Roden, this would be evidence for you to consider upon 
the question of whether or not there was a mere transfer for collection." 

The judge refused to give said special instruction, and the plaintiff 
excepted. 

"If you should find from the evidence that Crohon & Roden are still 
solvent, and that the bank accepted the draft of Crohon & Roden, ex- 
pecting to charge back the draft to Crohon & Roden if it was not paid, 
and expected to hold Crohon & Roden responsible for said draft, and 
that if Crohon and Roden had become insolvent or in danger of insolv- 
ency at any time the bank would hare proceeded to collect its debt from 
Crohon & Roden, and at  the time that Crohon & Roden became depositors 
with the bank they gave to the bank a note signed by the company, pro- 
tecting the bank from all liabilities on paper handled by the bank for 
Crohon & Roden, and there was a ta'cit agreement between the bank and 
Crohon & Roden that paper was taken on the credit of Crohon & Roden, 
then and in that event the bank mould not be the owner of the funds in 
controversy." 

The judge refused to give said cpecial instructions, and the plaintiff 
excepted. 

787 
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(734) "The plaintiff in this action contends that under this evidence 
you ought to find that some time before depositing the draft re- 

ferred to in this case, Crohon & Roden asked the bank if it, the bank, 
would handle drafts for Crohon & Roden, and at that time Crohon &- 
Roden gave to the bank a paper signed by the corporation and by the in- 
dividual members of the corporation, protecting the bank from any lia- 
bility which the corporation might owe the bank and from any liability 
on paper handled by the bank; that i t  was the custom for Crohon & 
Roden to deposit drafts with the bank and receive credit at  the time of 
the deposit, and that the bill of lading attached to the draft was of no 
particular importance to the bank, but the bank relied on the credit of 
Crohon & Roden and made a difference in  the matter of drafts, which 
difference was that where a solvent party deposited a draft with the 
bank, the bank placed the amount of the draft immediately to the credit 
of the solrent party, but if the party was not solvent, the bank would not 
give eredit until the proceeds of the draft were received; that there was 
a tacit understanding between the bank and Crohon & Roden that if the 
draft was not paid,uit should be charged back against the account of 
Crohon & Roden, and that the deposit credited to Crohon & Roden was 
merely an advanced credit gil-en to them, and not the outright purchase 
of the draft;  that no discount was charged until the proceeds had been 
received from the draft;  that the bank recognized the solvency of Crohon 
& Roden and has not charged the draft back because it wishes to protect 
Crohon & Roden i n  this lawsuit. but has a tacit understandim that if 

L. 

Crohon & Roden should become in danger of insolvency at any time, it, 
the bank, will take the draft out of the deposits of Crohon & Roden, and 
is relying upon the credit of Crohon & Roden to protect it, and accepted 
the draft for collection although there was an unrestricted indorsement - 
of the draft. I f  you are satisfied from the evidence that these conten- 
tions are true, then I charge you that the bank is not the owner of the 
funds in question, and you should answer the issues as to ownership in 
favor of the plaintiff, S. Sternberg & Co." 

The judge refused to give said special instruction, and the plaintiff 
excepted. 

His Honor, among other things, charged the jury: 
"But if you find, gentlemen of the jury, from the evidence in this case 

-if the intervenor has failed to satisfy you by the greater weight of the 
evidence, or if you find by the greater weight of the evidence in  this ca'se, 
gentlemen of the jury, that at  the time that the draft was delivered by 
the defendant to the Old Sational Bank that it was delivered to them as 
an agent only, that is, with the instructions, either expressed or implied, 

or by the ordinary course of business so understood by the defend- 
(735) ant and the Old National Bank, that the Old National Bank was 
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not buying the draft, but that it was receiving it for collection only, 
and that i t  was forwarding i t  to its agent in Asheville for the pur- 
pose of collecting it, that it was holding it and receiving it as such agent, 
then the court charges you, even though you should find that the proceeds 
of that draft were placed to the credit of the defendant, that that was an 
immaterial accommodation on the part of the bank to the defendant in 
this case to permit them to draw on it, but that they took the draft and 
held it only for collection, with the understanding that they were to col- 
lect i t  and report to the defendant when the collection was made, then 
that would be such an agency as would not carry the legal title to the 
intervenors in this case, and you would answer this 6rst issue To . '  

"Now, the plaintiffs contend that the evidence in this case ought to 
satisfy you by its greater weight that that understanding existed at that 
time, that the draft at  the time it was paid into the bank-that the total 
proceeds of the draft mere credited to the defendant, and that the matter 
of discount, the amount of discount or charges of the bank for discount- 
ing or collecting, was held in abeyance until they should hear from their 
agent here, the American National Bank, as to whether or not the draft 
had been collected and forwarded to the bank in New York, and that 
vhen that was done, that then they would take the amount of exchange, 
which was equal to the amount placed to their credit running from the 
time that i t  was placed in the bank up to the time it was reported as 
being in New York, and the exchange was charged to them; and the 
plaintiffs contend that that is a circumstance for you to consider; that if 
i t  had been an outright sale of the draft, that the discount would have 
been considered at  that time and deducted at  that time, and that the 
proceeds of the draft, less the discount, would have been credited to their 
account, and not the full amount. And the plaintiff contends that that is 
a circumstance for you to consider, and again: but if the defendant 
placed the draft in the bank and the bank received it, either by an agree- 
ment among themselves or by an understanding resulting from the ordi- 
nary methods of doing business between the intervenor and the defend- 
ant, that it was being received by the bank only as a collecting agency, 
and that was the method that the defendant had of doing business- 
collecting money through this bank, its agent for the purpose of collect- 
ing this debt, and that when the draft was sent here by the Old National 
Bank it mas paid, then the court charges you that that was an agency, 
and you will answer that issue 'KO.' So it turns upon the question, 
gentlemen of the jury, whether or not the defendants sold that draft to 
the bank and the bank gave them credit for the proceeds of i t  as a sale, 
or whether the defendants deposited that draft with the bank for 
collection-not that i t  mas marked 'Collection' on the draft, but (736) 
that the understanding between the bank and the defendant, at  
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the time i t  was done, and they received it as such and forwarded it here 
and the money was paid to its agent, the American National Bank, re- 
ceived for the purpose of collecting, and belonged-the proceeds when 
collected-to the defendant, or even of belonging-the proceeds-at the 
time it was placed at  the bank, with the understanding that in  event it 
was not paid that the bank should charge it back to the defendant-if 
that was the understanding, you will answer the first issue 'No.' 

"It is not necessary that the defendant should satisfy you of that by 
the greater weight of the evidence, because the burden is upon the Old 
National Bank, the intervenors, to satisfy you by the greater weight of 
the evidence, and if i t  has satisfied you as I have outlined to you, you 
will answer the issue 'Yes'; if it has failed to satisfy you by the greater 
weight of the evidence, you will ansxer the issue 'NO.' " 

There was a verdict and judgment for the intervenor, and the plain- 
tiff appealed. 

Jones & Williams for plaintifJ. 
Merrimo~~, Adams d2 Adams and A. Hall Johnstos for intervenor. 

ALLEN, J. The objection to the introduction of the draft and the 
letter accompanying it are without merit. There was no controversy as 
to the identity or form of the draft, which the plaintiff admitted he paid, 
and the letter contained nothing prejudicial to the parties. 

The parts of the depositions offered by the plaintiff as declarations or 
admissions were properly excluded. 

The persons whose depositions had been taken were not parties, nor 
had they been examined as witnesses on the trial. They were officers and 
agents of the bank, and the declarations were not made in the course of 
business, but after the transaction in controversy, and the evidence falls 
within the long line of cases illustrated by Rumbough v. Improvement 
Co., 112 N. C., 753, in which the declaration of the president and general 
manager of the company as to a part transaction was excluded upon the 
ground that he was a mere agent and as such did not have authority to 
bind the company by his declarations. 

The evidence was also incompetent if offered as a part of the deposi- 
tion, as i t  is not permissible to introduce selected portions of a deposi- 
tion without offering the whole. Bmzey v. Boney, 161 N. C., 621, and 
cases cited; Barton v. Morphes, 13 N.  C., 520. 

The prayers for instructions generally contain correct statements of 
the law, but by comparison with the charge given, it will be seen 

(737) that his Honor substantially gave the plaintiff the benefit of them 
and that he followed the rule laid down in Moon v. Simpson, 170 

N. C., 336, and in Worth Co. v. Feed Co., ante, 335. 
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H e  told t h e  j u r y  t o  answer the  issue i n  favor  of t h e  plaintiff if there 
w a s  a n  express o r  implied agreement t h a t  the  bank  was tak ing  the  d r a f t  
f o r  collection or  if this  was t h e  understanding resulting f r o m  the  meth- 
ods of doing business, which was  a s  favorable  a s  t h e  plaintiff was entitled 
to. 

N o  error. 

Cited: Williams v. Hedgepeth, 184 N.C. 117 (4c) ;-Buzber v. Britton, 
192 N.C. 201 (2c) ; Enloe v. Bottling Co., 210 N.C. 263 (3c). 

LYDA GARRETT AND PAULINE GARRETT, BY HEB NEXT FRIEND, Y. 
SOUTHERN RAILWAY COMPANY AND THE PULLMAN COMPANY. 

(Filed 19 December, 1916.) 

1. Carriers of Passengers-Pullman Company-Duty t o  Passengers-As- 
sault. 

Though the Pullman Company is not, technically speaking, regarded a s  
a common carrier or its coach in a passenger train in the sense of an inn, 
i t  nevertheless owes a duty to its passengers to reasonably protect them 
from assault and robbery by its own employees and by others. 

2. Same-Evidence-Demurrer. 
Where the evidence is conflicting, but with evidence in plaintiff's behalf 

tending to show that she was boarding a Pullman car with her railroad 
and Pullman ticket in the presence of its conductor, who was assisting 
her, and was assaulted and robbed by a n  unknown person, which the 
conductor could readily hare  prevented, the evidence should be construed 
in the light most favorable to the plaintiff, and a demurrer thereto should 
be overruled. 

5. Appeal a n d  Error-Evidence Immaterial-Expressions by Court. 
Where a Pullman Company is sued for damages arising from a n  assault 

and robbery of a passenger, and the testimony is sufficient to sustain a 
verdict in  plaintiff's favor, the admission in evidence of the contract 
between the Pullman Company and the railroad, with later expression 
by the judge, in the absence of the jury, is not reversible error, if 
erroneous. 

T w o  actions i n  the  Superior  Cour t  of BUNCOMBE County, one by  Lgda  
Garret t ,  plaintiff, and  one by her  daughter,  Paul ine,  a s  plaintiff, were 
inst i tuted i n  t h e  Superior  Court  of Buncombe County to  recover dam- 
ages f o r  a personal injury, against the  Southern Rai lway  Company and 
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the Pullman Company, and were duly consolidated by consent and tried 
a t  May Term, 1916, Harding, J., presiding, upon these issues: 

1. Was the Southern Railway Company engaged in operating the train 
which the plaintiff was about to board at Lexington, Ky., on the night of 

July 6, 1915, as alleged in  the complaint? Answer : "Yes." 
(738)  %..Was the plaintiff Lyda Garrett injured by the negligence of 

the defendant Southern Railway Company, as alleged in the com- 
plaint ? Answer : ,'(Yes." 

3. Was the plaintiff Lyda Garrett injured by the negligence of the 
defendant the Pullman Company, as alleged in  the complaint? Answer : 
'(Yes." 

4. What damage, if any, is the plaintiff Lyda Garrett entitled to 
recover, as alleged? Answer: ('$1,500." 

Similar issues were submitted as to Pauline Garrett. I n  her case 
the jury assessed the damages a t  $2,000. The trial judge set aside the 
findings of the jury as to the defendant the Southern Railway Company, 
and rendered judgment against the Pullman Company, from which said 
defendant appealed. 

J.  T .  Horney and Jones & Williams for plaintifs. 
H .  T .  Wilcozon, 8. Hall Johnston for defendant the Pullman Corn- 

Panye 

BROWN, J. The plaintiffs sue to recorer damages for negligence upon 
the part of the defendant in failing to protect them from assault com- 
mitted by a negro in the railway station a t  Lexington, Ky., while the 
defendant was a passenger upon the Southern Railway and in the care 
and custody of the Pullman Company. At the conclusion of the evi- 
dence the defendant moved to nonsuit and excepted to the ruling of the 
court overruling the motion. The evidence, taken in  its most favorable 
light for the plaintiff, tends to prove that plaintiffs had purchased tickets 
on the Pullman from Lexington to Asheville, which entitled them to a 
lower berth. I n  addition, plaintiffs had the necessary railroad trans- 
portation, authorizing them to travel on the railway from Lexington 
to Asheville. 

The plaintiff Lyda, accompanied by her sister, who was also a pas- 
senger, and her little 6-year-old daughter, Pauline, proceeded to the 
proper Pullman car and placed themselves in charge of its conductor. 
The sister, Mrs. McClelland, was helped on the car first by the conductor. 
The said conductor then took the plaintiff's baggage and put it on the 
Pullman car platform and as the plaintiff Lyda was handing her 6-year- 
old daughter, Pauline, to the conductor to be put up on the platform, she 
was assaulted by a negro. 
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The testimony tends to prore further that the negro dragged her and 
her daughter across two railroad tra'cks and the station platform and 
threw the plaintiff Lyda down and robbed her;  that during this time 
the Pullman conductor remained motionless and made no effort to 
prevent the robbery or the assault, although the struggle lasted for 
several minutes. 

The evidence tends to prove that the conductor was in easy (739) 
reach and could have assisted the plaintiff and could probably 
have prevented the injuries. The evidence tends further to prove that 
the child Pauline was dragged along with her mother, very badly fright- 
ened and seriouslv hurt. 

Upon a motion to nonsuit, we must assume the facts testified to by 
the plaintiff and her sister to be true, and they must be construed in 
the light most favorable to the plaintiff, for the jury seems to have been 
impressed with the truthfulness of their testimony. I t  is but just to 
the Pullman conductor to state that he testified that when the plaintiff 
Lyda was assaulted he was 40 feet away from her, and that he heard the 
scream and saw the man grab at her pocketbook; that he halloed at  him 
and ran over as quickly as possible to assist her. 

I t  is contended that the defendant is not liable because it is neither 
a common carrier nor an innkeeper. I t  is true that a sleeping car is a 
place for the reception of travelers, provided generally by the railroads 
to make traveling over their lines more attractive; but it is not an inn. 
The question as to whether i t  is a common carrier has been decided dif- 
ferently in different States. I n  some few States sleeping car companies 
are held to be common carriers. I n  a large majority of States and by 
the Federal courts they are held not to be common carriers. Blum v. SO. 
P. P. Co., 500 Fed. Cases, No. 1574; Lemon v. The Pullman C'o., 52 
Fed., 262. The better ~ i e w  seems to be that while these companies mo- 
vide a vehicle for passengers to ride in, and accommodations for their 
comfort while riding, the railway company and not the car company . 
undertakes and is res~onsible for the trans~ortation. and has entire 
charge of the journey. Nevertheless, it is generally agreed that, how- 
ever these companies may be classified, it is their duty to guard passen- 
gers in their care from harm so far as it can reasonably be done. The 
company must guard passengers from the attacks of wrong-doers, if such 
attacks can be foreseen, and i t  is their duty to protect them from annoy- 
ance and insult, not only from their own servants but from all others. 
Connell v. Ry., 93 Qa., 44; Beale on Innkeepers, sec. 373. 

I n  the notes Anz. and E. Ann. Cases, volume 26, page 902, it is said: 
"The person placed in  charge of a sleeping car is bound as an employee 
of the sleeping car company to the exercise of ordinary care for the pro- 
tection and comfort of all passengers'using the car in  accordance with 
the regulations of the company." 

793 
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I n  Calder v. So. Ry. and Pullman C'o., 89 S. C., 287, it is held that 
the carrier and the sleeping car company are both liable for the negli- 
gent failure of the servants of the latter to protect passengers in  their 

cars, 
(740) I n  Pullman Co. L) .  Nortan, 91 S .  W., 841, the Texas Court of 

appeals declares that a railway company and a sleeping car 
company both owe to a passenger the duty of exercising care in protect- 
ing him from injury. 

I n  Hill v. Pullman Co., 188 Fed., p. 501, it is held that the sleeping 
car company was answerable in damages to a passenger for an assault 
in  the car under the evidence in that case. 

In  Younglove v. Pullman Co., 207 Fed., 798, it is held that the 
defendant as a carrier is required to use due care for the protection 
and safety of its passengers, not only while the passenger is in the car, 
but until the passenger alights from the car. 

I n  Pullman Co. v. Hoyle, 115 S. W., 316, i t  is held that a sleeping car 
company owed a passenger the duty to safely discharge her at her desti- 
nation, and was liable for any injury resulting from negligence in that 
respect. 

An investigation of the authorities discloses that they all hold that it 
is the duty of a Pullman company, although not technically a common 
carrier, to exercise reasonable care in the protection of passengers hold- 
ing tickets upon the car. I t  must be conceded that if the testimony offered 
by the plaintiffs is true, the defendant's conductor entirely failed to 
protect them from the assault and robbery committed at  the rery steps 
of the car while the conductor was helping them into it. 

The motion to nonsuit is properly ox~erruled. The defendant assigns 
error because the court admitted in evidence a contract between the 
Pullman Company and the Southern Railway Company and then re- 
marked in the absence of the jury: "I am of the opinion that the con- 

. tract is not competent evidence in this case, as I don't see how it could 
affect any of the rights of the plaintiff." 

We have examined the contract and find that there is nothing in it 
which would absolve the defendant from liability under the testimony 
introduced by the plaintiff. 

The other assignments of error relating to the evidence are without 
merit and do not need any discussion. The charge of the court presented 
the law and the evidence to the jury in  a clear and correct manner. The 
court might well have charged that if the facts are as testified to by the 
plaintiffs, the defendant is liable for the injury, of course, stating the 
other side of the controversy. 

As to whether the Southern Railpay Company is liable is a matter not 
before us. 

No error. 
794 
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REALTY Co. v. RCMBOCGH. 

(741) 
WESTERN CAROLINA REALTY COMPANY, A PARTNERSHIP, AND B. H. 

SUMNER, v. J. E. RUMBOUGH AND WIFE, MARTHA E. RUMBOUGH, 
M. C. MOORE, ET ALS. 

(Filed 19 December, 1916.) 

1. Principal and  AgentEvidence-Husband a n d  Wife. 
The mere relationship of husband and wife is not evidence of authority 

of the former to lease the lands of the latter. 

2. Same-Declarations of Agent. 
Evidence is sufficient of the agency of the husband to contract with a 

real estate agency to lease the wife's lands for a term of years upon a 
commission on the rental receipts, which tends to show that  he negotiated 
with the agency upon that  basis, changed the original terms of the pro- 
posed lease, stating i t  was not in conformity with his wife's wishes, and 
she and her husband afterwards signed the lease with a tenant procured 
by the agency, in the presence of others, who testified a t  the trial that  
she willingly signed the lease, stating a t  the time i t  was a fair and 
acceptable one; and she afterwards received the rental, less plaintiff's 
commissions, the testimony is not objectionable as  a proof of agency by 
the sole declarations or acts of one representing himself a s  such agent. 

3. Same-Ratification. 
Where the husband assumes to act for his wife in contracting with a 

real estate agency to rent her lands upon a commission based on the 
rental receipts, and there is direct evidence tha t  she willingly signed a 
lease with a tenant procured by the realty company in the presence of 
a member of the company, expressing her satisfaction therewith, and there 
is further evidence that  the tenant entered into possession of the prop- 
erty, lived up to the terms of the lease, paid rent to the realty company, 
who remitted b~ check through the husband, parable directly to the wife, 
less the commissions agreed to by him : Held, the act  of the wife in sign- 
ing the lease in the presence of a member of the realty company, and 
accepting remittances for the rental money, less commissions agreed upon 
with the husband, is evidence of her ratification of the contract made by 
him with the realty company in her behalf. 

4. Principal and  Agent-Scope of Agency. 
A principal is bound by the acts of his agent in leasing his lands which 

were done in the furtherance of the agency and within the scope of the 
agent's employment. Latham v. Fields. 163 RT C., 356, cited and applied. 

5. Principal and  Agent-Real Estate-Rentals-License Tax-Statutes. 
One who is employed by a rental agency upon a share in commissions 

based upon business which he may bring to such agency, the latter of 
which has paid the license tax required by ch. 201, see. 32, Public Laws 
1913, acts a s  the agent of the company thus employing him, and under 
its license, and is not himself engaged in transactions in selling and 
renting real estate within the intent and meaning of the statute. 
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6. Principal and Agent-Parties. 
Where one acts solely as the agent of another in consummating a 

transaction for the lease of lands, looking to his principal aIone for his 
compensation, he is not a proper party to an action to recoT7er upon the 
contract, and as to him the action is properly dismissed. 

7. Issues-Appeal and Error. 
In this case the issues submitted by the court to the jury embraced all 

the controverted questions. and are held to be the proper ones. 

(742) CIVIL ACTION tried before Adams, J., and a jury, at BUNCOMBE 
Superior Court. 

The action was brought to recover the amount of commissions for 
leasing real property in Asheville, N. C., and collecting the rent due 
for four months under a contract alleged by the plaintiff to have been 
made with the defendants Rumbough and wife. The other defendants 
are the lessee, Lowenbein-Rutenberg Company, and M. V. Moore, the 
purchaser of the property from the Rumboughs. 

At the trial, judgment of nonsuit as to all defendants except Rum- 
bough and wife was entered, and as to them the plaintiff Western Caro- 
lina Realty Company recovered $46.66. The court submitted no issue as 
to the rights of the plaintiff Sumner, but dismissed him from the case. 

The testimony tended to show that the realty company was a partner- 
ship engaged in the real estate business in Asheville, North Carolina; 
that Sumner had an arrangement with the realty company by which he 
was to get a part of the commissions of such business as he brought to 
their attention, or did through their office with the assistance of Wolfe, 
one of the plaintiffs. The plaintiffs carried on negotiations with the de- 
fendant J. E. Rumbough concerning the leasing of certain real estate 
which belonged to the feme defendant; these negotiations covered several 
months. Finally Sumner and Wolfe m-ent to Rumbough's office and it 
was agreed that if they procured a tenant for the building for a period of 
fifteen years, who would pay $2,700 a year, the defendants would pay to 
the plaintiffs 5 per cent commissions on the rental. Finally Rumbough 
directed them to make a change in the lease so that the tenant would pay 
$2,800 a year and the lease would run for ten years, with the privilege 
of five years additional, and said that then his wife would sign it. This 
mas done, and the lease was turned orer to him and he took it home to 
his wife and kept it a day or two. I t  was subsequently signed by Rum- 
bough and wife. The plaintiffs mere to get 5 per cent commissions for 
the entire term, on a monthly rental, as i t  was collected, for their serv- 
ices in negotiating the lease. The lease went into effect some time in 

April, and the plaintiffs collected the rent for June, July, Bugust, 
(743) and September, and made payments on account of repairs and 
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other things, and paid the balance of the rent by giving checks to 
Mr. Rumbough which were payable to Mrs. Rumbough, which checks 
were paid after having been indorsed by Mrs. Rumbough through J. E. 
Rumbough. From the rents thus paid, the plaintiffs deducted 5 per cent 
commissions. On 20 August, 1915, Rumbough and wife corn-eyed the 
leased property to the defendant Moore, and thereafter refused to pay 
to the plaintiffs any further sum on their commissions, and Moore noti- 
fied the tenant not to pay any rents to the plaintiffs, and this action was 
brought to recover commissions on the rent for the months of September, 
October, November, and December, 1915. The defendants Rumbough 
and wife denied that they or either of them ever agreed to pay the plain- 
tiffs any sum whatsover for their services in securing said tenant, but 
they introduced no evidence. 

Sumner talked with Rumbough about the building several months; 
about leasing it and selling it. Rumbough first fixed the price at  $2,700 
per annum. The negotiations went on several months. Rumbough said 
change the lease to $2,800 and the term to ten years and his wife would 
sign i t ;  Rumbough agreed to pay 5 per cent of the rental for the term; 
he took the lease and kept it two or three days; it was signed by the 
lessee and taken to Rumbough's house and he and his wife signed i t ;  
after the first lease was drawn up Rumbough said his wife refused to 
sign i t  for fifteen years, but if they would mdke it for ten years she 
would sign if they would also make the rent $2,800 instead of $2,700. 
Sumner talked with Xrs. Rumbough when the lease was signed. She 
said it was a fair lease, and signed it after the changes were made. 
Plaintiffs collected the rents and paid same to Mrs. Rumbough, less their 
commissions, for several months; Mrs. Rumbough gave an option to sell 
the property to Millard & Lassiter ; the negotiations were with ;Mr. Rum- 
bough only; these negotiations went on two or three years. The defend- 
ants were not called as witnesses. 

As defendant moved for a nonsuit, it will be proper to state a part 
of the testimony of J. W. Wolfe, who said: 

"B. H. Sumner and I went to see Rumbough for the purpose of fixing 
some basis upon n-hich a lease could be made. Rumbough at that time 
agreed on $2,700 for a fifteen-year lease and stated he would pay com- 
missions if me had a client who would take it for fifteen years. He  had 
previously said lie wanted $2,500. The lease was prepared on a basis of 
$2,700 and deli~ered to Rumbough, and he came back and said that his 
wife-that they could not sign the lease for $2,700 for fifteen years, but 
that if we would make it for ten years with a renewal clause for five 
years, and for $2,500, they would sign it. We got those changes 
made, the lease signed, and delivered to Rumbough, and it was (744) 
afterwards signed by Mr. and Mrs. Rumbough. I was not present. 
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Mr. Sumner and Mr. Wearn took it out and brought it back. I think i t  
was a few days from the time i t  was drawn, before it was executed. Mrs. 
Rumbough was to pay 5 per cent during the term of the lease. The usual 
rule for collecting commissions on rentals is for the party who makes the 
lease to collect the rents." 

Q. "How mere your commissions paid?" A. "Paid out of the proceeds 
of the property. The lease went into effect some time in April. The 
rents were to be paid at  the office of the Western Carolina Realty Com- 
pany. Rumbough said I could deduct the commissions from the rents 
each month and hold it until he called for it. This was about the com- 
mencement of the lease. We collected the rents. I think there were two 
months allowed to the lessees for the time they were making repairs. We 
collected June, July, August, and September, $233.33 each month. Paid 
some of the money on repairs. These payments were made a t  the in- 
stance of Mr. Rumbough. We gave him a check for the balance, payable 
to Mrs. Rumbough." 

The court charged the jury, in part, as follows: 
"The allegation substantially is this: That the defendants agreed with 

the plaintiff that if the plaintiff would secure a tenant for the building 
described in  the complaint who was willing to take the same for a period 
of ten years and pay the sum of $2,800 per annum rental therefor, they, 
the defendants, would ljay to the plaintiffs 5 per cent monthly on the 
rental for their services in procuring a tenant and collecting the rent for 
the building. The plaintiffs allege further that they procured a tenant 
to whom the lease was made upon the terms fixed by the defendants, and 
that they have failed to pay to the plaintiffs the commissions due on the 
rental value for certain months, and that they are entitled to recover 
against these defendants the amount so alleged to be due. These allega- 
tions are denied by the defendants. They deny that any such contract 
was made between the defendants or either of them and the plaintiffs, 
and deny, therefore, that any liability exists as to them." 

The court then read the first issue to the jury and charged further 
as follows: 

"The plaintiffs are required to satisfy you by the greater weight of all 
the evidence that such a contract was made by the defendants, or at least 
by one of the defendants, in order to entitle them to an affirmative 
answer to this issue. I f  you find from the evidence and its greatsr weight 
that the defendants J. E. Rumbough and his wife made the contract as 
alleged, your answer to the first issue will be merely 'Yes.' Unless you find 

by the greater weight of the evidence that the contract was made by 
(745) these defendants, or at least one of them, you will answer it 'No.' 

I f  you find that the contract was made by one and not by the 
other, your answer to the issue in that event will be 'Yes,' naming the 
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defendant by whom you find the contract to have been made." "The 
plaintiffs contend that J. E. Rumbough came to the office of the plain- 
tiffs and, after negotiating directly with one member of the firm, Wolfe, 
and another person who was in the employ of the firm, Sumner, entered 
into a contract with them to this effect, that if the plaintiffs would pro- 
cure a tenant or lessee for a certain lot and building in the city of Ashe- 
ville for a stated period at  an agreed price, the defendants would pay to 
the plaintiffs 5 per cent monthly on the rental value. That after this 
proposal was made by Mr. J. E. Rumbough on behalf of himself and his 
wife, the plaintiff procured a lessee, and the property in question was 
leased for a period of ten years at  the annual rental of $2,800 ; that under 
the terms of the contract the plaintiffs were to receive monthly 5 per cent 
on the annual rental value. Plaintiffs contend that the monthly rental 
value is $233.33, and that the amount due per month is 5 per cent of this 
amount, or $11.66 for each month; and that for certain months they 
have not received the amount due, and they are entitled to recover the 
aggregate of the amount for the months for which there is an arrearage 
of rent. The plaintiffs further contend that, at  the time the contract was 
made, the defendant represented not only himself for his individual 
benefit, but his wife also, and that he was the agent of his wife i n  making 
the contract, representing not only himself, but her, and that they are 
entitled to recover, not only against him, but against his wife also. On 
the other hand, the defendants cantend that there was no liability on the 
part of either of the Rumboughs; the husband didn't make the alleged 
contract, that he did not represent his wife, that he had no authority to 
represent her, and for that reason they insist there can be no liability on 
the part of either one, and that your answer to the issue should be 'No.' 

"In passing upon the contentions you may consider evidence tending 
to show whether or not the contract was in fact made by J. E. Rumbough 
and the plaintiff. Unless you find that such contract was made by him 
either in his representative capacity or in his own individual capacity 
and his representative capacity, you will answer the first issue 'No.' I f  
you find that the contract was made by him, you will then consider evi- 
dence tending to show whether it was made for the benefit of his wife as 
her agent, and also for his individual benefit; and in passing upon the 
question as to whether or not he acted in the capacity of agent for his 
wife you may consider evidence tending to show whether or not he had 
this property in his charge for some time preceding the date of 
the alleged contract; any declaration made by the f eme  defendant (746) 
in regard to the contract, which was in fact made between the 
defendants and the lessee; the length of time the defendant J. E. Rnm- 
bough negotiated in the deal or trade concerning the property, together 
with the circumstances arising from the evidence, for the purpose of 
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finding out whether or not, if you find such contract was made, the wife 
either previously appointed her husband for the purpose of effecting 
such transaction or whether after the transaction was effected she in fact 
ratified i t  with full knowledge of what had been done. 

"If you find from the evidence that J. E. Rumbough was a duly 
authorized agent of his wife for leasing the property, doing such things 
as were necessary to make a valid and satisfactory lease, and, while en- 
gaged in  the scope of his agency, made a contract with the plaintiff 
Western Carolina Realty Company, by the terms of which the realty 
company was to procure a lessee and for an agreed term at a stipulated 
rental price, and the realty company did in fact find such lessee, to whom 
the lease was executed and who complied with the agreed terms; and if 
you further find that the defendant J. E. Rumbough, on behalf of him- 
self and also on behalf of his wife and for the benefit of both, and for 
the benefit, of course, of each, contracted to pay the realty company 5 
per cent monthly on the rental value as consideration of the services 
rendered, your answer to the first issue will be 'Yes.' " 

The court then charged the jury that if, under the same facts and 
circumstances just stated to them as to the joint liability of the Rum- 
boughs, they should find that the defendant J. E. Rumbough as agent 
for his wife, and for her benefit only, and not in his own behalf, con- 
tracted to pay the realty company 5 per cent monthly on the rental value 
as consideration for services rendered, they would then and in that 
event find that the contract was made only by Mrs. Rumbough, and not 
by J. E. Rumbough, and they would answer the issue "Yes; Nartha E. 
Rumbough"; and unless they answered the first issue "Yes," under the 
instructions which had been given, they would answer it ('No." 

The court further charged : 
"If you find from the evidence that he was the duly authorized agent 

of his wife for the purpose of effecting a lease, you will then find that 
he had general power to do what was usual and necessary to carry 
on the business entrusted to him; that is, to do those acts and make 
those contracts usually done and made by other agents in the same line 
of business, under the same circumstances. 

"There is no evidence that the defendant Martha E. Rumbough made 
any contract personally with the plaintiffs relative to the renting of her 

property mentioned in the complaint, and before the jury will be 
(747) authorized in finding that she made such contract they must find 

by the greater weight of the evidence, the burden being upon the 
plaintiffs, that J. E. Rumbough was authorized by her to make the con- 
tract alleged by the plaintiff or that she ratified such contract with full 
knowledge of the same. 
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"There is no presumption of agency from the relationship of husband 
and wife. A husband may act as agent for his wife, but in  order to 
bind her, he must be previously authorized to act, or, after his acts have 
been done, she must ratify them after receiving full knowledge thereof; 
and to establish such agency the evidence must be clear, satisfactory, and 
sufficiently strong to explain and remove the equivocal character in which 
she is placed by reason of the relationship of husband and wife." 

The court then charged the jury as to the second issue, that is, as 
to the amount due, if anything. 

The jury found by their verdict that the defendants had agreed to pay 
a commission of 5 per cent monthly on the rent, and allowed plaintiffs 
the commission for four months due at the commencement of the action. 

Judgment was entered upon the verdict, and defendants appealed. 

Nartin, Rollins & Wright for plaintiffs. 
Merrimon, Adams & Adarns for defendants. 

WALKER, J., after stating the case: We are of the opinion that there 
was evidence to show that Mr. Rumbough, in his negotiations with the 
plaintiff realty company for leasing the property of Mrs. Rumbough, 
was acting as her agent, and this evidence did not consist in declarations 
and acts of the agent, which would be incompetent. Francis v. Edwards, 
77 N.  C., 271; Daniel v. R. R., 136 N. C., 517; Jackson v. Tel. CO., 139 
N. C., 347; McCormick v. Williams, 152 N, C., 638. There is proof, 
apart  from what Mr. Rumbough did or said, which tends to show that 
he was acting for and in behalf of his wife throughout the transaction, 
and with her knowledge and consent, and with authority so to act derived 
from her beforehand. She did not make the lease herself-that is, per- 
sonally-and all the evidence goes to prove that the transaction was con- 
ducted by her husband until the lease was carried to her and she signed 
it, saying at  the time that she thought it was a fair lease to both parties, 
and the lease contained a clause to the effect that the rents were to be 
paid a t  the office of plaintiff. The first proposal was that the lease 
should run for fifteen years at $2,700 per annum, but this was not satis- 
factory to  Mrs. Rumbough, and Mr. Rumbough insisted that it be 
changed to ten years, with a renewal clause for five years, at 
$2,800 rent for each year, payable monthly, and stated that then (748) 
Mrs. Rumbough would sign the lease. The change was made, and 
when the lease was taken to her she did sign i t  willingly, and expressed 
the opinion of i t  which we have above stated. The terms of the lease 
informed her, or was notice to her, that plaintiffs had acted for her in 
procuring it, as i t  was brought to her by Mr. Sumner and Mr. Wearn, 
acting for the plaintiff. She ratified what had been done, if she did not 
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in the beginning authorize her husband to act for her, though the evi- 
dence tends strongly to show that she had given full authority to her 
husband to lease the property for her and that he was acting under that 
authority. There is evidence also from which the jury could well infer. 
that she received the first installment of rent, from which the commission 
of 5 per cent had been deducted, and made no complaint on that account. 
"Except in the cases wherein the common law requires authority under 
seal, or some statute requires authority in writing, no particular method 
of authorizing is necessary; and, except in those cases, no particular 
method of proving the authority need be resorted to. Any competent 
witness having knowledge of the facts may be called, or any lawful mode 
of proof be adopted. The evidence offered need not be of the same 
nature as the act of authorization except in the cases referred to in the 
preceding sections. Thus the authority may have been conferred by 
express word of mouth and be proved by evidence of recognition; it may 
have been conferred informally but proved by evidence of an express ad- 
mission. The existence of agency is a fact, and, like other facts, may be 
proved by any evidence traceable to the alleged principal and having a 
legal tendency $0 establish it. Informal writings of the alleged princi- 
pal, his letters, telegrams, book entries, and the like are clearly ad- 
missible. But it need not be proved by written instruments (except in 
the cases already mentioned) or by express or formal oral language. The 
agency may be shown by conduct, by the relations and situation of the 
parties, by acts and declarations, by matters of omission as well as of 
commission, and, generally, by any fact or circumstance with which the 
alleged principal can be connected and having a legitimate tendency to 
establish that the person in question was his agent for the performance 
of the act in controversy." 1 Mechem on Agency, secs. 260 and 261, pp. 
185 and 186. "Agency, like any other controvertible fact, may be proved 
by circumstances. I t  may be inferred from previous employment in 
similar acts or transactions, or from acts of such nature and so continu- 
ous as to furnish a reasonable basis of inference that they were known 
to the principal, and that he would not have allowed the agent so to act 
unless authorized. I n  such cases the acts or transactions are admissible 

to prove agency. But in order to be relevant the alleged principal 
(749) must in some way directly or indirectly be connected with the 

circumstances. The agent must haye assumed to represent the 
principal, and to have performed the acts in his name and on his behalf." 
Hill v. Helton, 80 Ala., 528. Mr. Nechem further says that for the pur- 
pose of proving agency a wide range may often be properly giren to the 
testimony, provided that which is offered has a real probative tendency 
toward the main question in issue, or in other words, legitimately tends 
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to prove the fact of agency so that the jury may reasonably deduce from 
i t  that such agency existed. 2 Mechem, see. 261, p. 187. 

We have not stated all the facts or circumstances which tend to show 
that Mr. Rumbough was acting as agent of his wife with her knowledge 
and consent, as it is only necessary to decide there was some evidence 
which justified the submission of that question to the jury. I f  Mr. Rum- 
bough was the agent of his wife to lease the property, what he did in 
furtherance of the business and within the scope of his employment is 
binding upon her. The rule is thus stated in Latham v. Field, 163 N. C., 
356, 360: "A principal is bound by the acts of his agent within the 
authority he has actually given him, which includes not only the precise 
act which he expressly authorizes him to do, but also whatever belongs 
to the doing of it, or is necessary to its performance. Beyond that, he is 
liable for the acts of the agent within the appearance of authority which 
the principal himself knowingly permits the agent to assume, or which 
he holds the agent out to the public as possessing." See, also, Daniel v. 
R. R., supra; 2 Mechem on Agency (2  Ed.), see. 1709. 

The defendant contends that B. H. Sumner, who took part in securing 
the lease, did not have the license to do such business required by Public 
Laws 1913, ch. 201, sec. 32, and that for this reason the plaintiffs cannot 
recover. But Sumner was not acting for himself in the transaction, nor 
was he a partner in the plaintiff firm. He  was merely an employee 
working for the realty company, and received his compensation from the 
company and not from the Rumboughs by may of commissions due to 
him by them on the rents for any services he rendered. He  was not 
dealing with them in his own behalf, but simply as the representative 
of another. The transaction was altogether between the realty company 
and the Rumboughs, though in  conducting it to a conclusion the com- 
pany was assisted by Sumner as their employee, and at  the time it was 
consummated by the signing of the lease one of the firm was present. 
Under such facts and circumstances it has been held that the agent is - 
not subject to the tax, but is protected by the license of his principal. 
Myderdock v. Corn., 26 Grattan (Va.), 988. But this statute provides 
that the principal or the agent shall pay the tax for the privilege 
of doing the particular business. (750) 

We do not think that Sumner, so far as the evidence in this 
record shows, was subject to the provisions of Public Laws 1913, ch. 201, 
see. 32, as he was neither collecting rent nor acting as agent in buying or 
selling real estate, even if he could be considered as a principal, or as an 
agent where the principal had no license for the transaction. I t  was a 
misjoinder to make him a party as plaintiff, and the court very properly 
dimissed him from the action. He  had no cause of action, either jointly 
or severally, against the Rumboughs, and could look only to the realty 
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company for his pay. He  was not interested in the lease, or the com- 
missions, so as to have any claim against the lessees. The contract was 
between the plaintiff realty company and Mrs. Rumbough, who owned 
the property, which was the subject of the lease, and the cause of action 
for the commissions or for any compensation for securing the lease and 
collecting the rent belonged solely to the realty company. I n  the present 
aspect of the case this is not an action by a person without a license, or 
one who has not paid the required tax, to recover commissions on a real 
estate transaction, as Sumner is not now a plaintiff, but it is an action, 
as at  present constituted, by plaintiffs, who have the tax-paid privilege, 
under the law, to do the thing for which they are seeking to recover 
commissions, as compensation for the service so rendered. 

I n  the view we take of the case it becomes unnecessary to consider the 
question whether the fact that Sumner had no license, or had not paid 
the tax, would so far vitiate the transaction as to preclude a recovery 
of anything. 

We have considered the objections to testimony and find no error in  
the rulings of the court with respect to them. There was evidence of 
Rumbough's agency for his wife, and his acts within the scope of his 
authority are binding upon her. 

The c m r t  submitted the proper issues. They embraced all contro- 
verted questions. 

We find no error in the record. 
No error. 

Cited: Thompson v. Coats, 174 N.C. 197 ( lc )  ; Hunsucker v. Corbitt, 
187 N.C. 503 (2p) ; B u c h e r  v. C.I.T. Corp., 198 N.C. 699 (2p) ; Smith 
v. Kappas, 218 N.C. 765 (2p). 

MARY INOLE v. ASHEVILLE POWER -4ND LIGHT COMPANY. 

(Filed 19 December, 1916.) 

1. Carriers of Passengers-Street Railways-Negligence-Rules of Com- 

It  is negligence per se for a motorman on a street car to run the car 
on the streets of a town without giving the signals or warnings required 
by the company's rules, and to look back over his shoulder in violation 
of such rules; and in running at  an excessive speed in violation of a 
town ordinance; and for the company to have failed to provide the car 
with a proper fender, as required by the statute. 



N. C.] FALL TERM, 1916. 

2. Evidence-NegligenceIssues-Last Clear Chance. 
An issue as to the last clear chance is properly submitted to the jury 

under evidence tending to show that plaintiff's intestate was struck and 
killed while attempting to cross the defendant's track carrying a basket 
of peaches for delivery to his customer; that the motorman was looking 
back over his shoulder and otherwise should have seen the plaintiff, but 
approached at an excessive speed, without signals or warnings and under 
circumstances tending to show he could have avoided the impact in the 
exercise of reasonable care. 

3. Carriers of Goods-Street Railways-Negligence - Trespassers -High 
Degree of Care. 

Pedestrians and drivers of vehicles upon the streets of a town are not 
trespassers and have equal rights with street cars operated thereon; and 
a motorman in running such cars owes a higher degree of care in avaid- 
ing injuring them when upon the track than is required of a locomotive 
engineer under like circumstances. 

APPEAL by defendant from Harding, J., a t  May Term, 1916, of 
BUNCOMBE. 

Mark W.  Brown and Zeb F. Curtis for plaintif. 
Hartin, Rollins & Wm'ght for defendant. 

CLARK, C. J. This action is brought by the plaintiff as administra- 
trix of her husband, who was killed by defendant's street car on Mont- 
ford Avenue in Asheville, 13 September, 1915. Four issues were sub- 
mitted, i. e., negligence, contributory negligence, last clear chance, and 
damages. The first three issues were answered "Yes" and the damages 
for the death of the intestate were assessed at  $4,750. 

The intestate was a farmer and went to Asheville on the dav of his 
death with a load of peaches, potatoes, and apples for sale, accompanied 
by one of his five children, a little boy. At a house on Montford Avenue 
he was given an order for peaches and returned to his wagon on the 
opposite side of the street to get them. Between his wagon and 
the house where he was to deliver the peaches were two parallel (752) 
street car lines, running north and south, and he had to cross both 
tracks in  returning from his wagon to deliver the peaches. While he 
was filling his peck measure with peaches the street car on the west track 
passed going south, and soon afterwards he crossed that track going in a 
diagonal direction towards the house where he was to deliver the peaches. 
When upon the east track he was struck by a street car going north down 
a heavy grade, and there was evidence that i t  was going at  an unlawful 
rate of speed-25 or 30 miles an hour. There was evidence that no sig- 
nals were given of the car's approach and that the car was not equipped 
with fenders. The deceased was going in  a stooping position with the 
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peaches and did not see the approaching car, which was being operated as 
an extra. H e  could have been seen by the motorman at a distance of 300 
feet, but the motorman was looking backward over his shoulder, in vio- 
lation of the rules of the defendant, and gave no signal by ringing the 
bell or otherwise until the car was so close to the deceased that he could 
not escape. The brakes were not applied until after the collision. 

The deceased was in the middle of the east track and jumped back- 
ward in an effort to escape, but did not have time to save himself. He was 
knocked into the air across the mest track, falling on the brick pavement 
and rolled then 10 or 11 feet, altogether from 30 to 40 feet. The car ran 
84 steps to 100 y n d s  after hitting deceased, but it is in evidence that 
if it had not been exceeding the lawful speed it might have been stopped 
within 8 or 10 steps. 

The witness Crinkley testified: "A few feet after we passed the other 
car I saw the man that got struck on the west side of the westerly track, 
walking toward the east, with some little measure in his hand, this way. 
He was looking down; looking neither to the right nor to the left; walk- 
ing, with his head down, across the street. He walked on, and as he ap- 
proached the track, not looking, the thought struck me that the motor- 
man didn't see him, which, of course, attracted my attention-his coming 
on the track and the car speeding down the line. He  walked to where 
he stopped, almost in the center of the track, and about 25 feet from 
there the motorman used his gong. H e  stepped back-jumped back- 
about a step or something that way, and disappeared to view under the 
railing. You can see coming down the street, coming at an angle, and 
as he came i n  closer, at the moment the car struck him; I couldn't see 
him, but in a moment his body was out; using this as an illustration, 
his body was out in that direction, striking the street. When he came 
down his body was rolling, and I should say it knocked him 40 feet. The 
motorman, in the meantime, had kept on until he applied the brakes. 

He  pulled his brakes around, I suppose, to stop as quick as he 
(753) could. The car ran, I would guess, 200 feet after striking the 

man." 
The defendant insists that the motion to nonsuit should have been 

allowed, but, taking the evidence of the plaintiff to be true, as we must, 
on such motion, the defendant's car was being operated at  a high and 
unlawful rate of speed, down grade 011 a steep track at  the time plain- 
tiff's intestate was struck and killed; he m-as knocked about 40 feet, 
which is proof that the car was running at a frightful speed, as was 
testified to by several witnesses, and there was the further fact that the 
car after striking him ran 84 steps to 100 yards before it could be 
stopped; the ordinances of dsheville forbade the car to be operated at 
a greater rate than 20 miles an hour. This of itself ti7as negligence. 

806 
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Dorsett v. R. R., 171 X. C., 109; Sormm v. R. R., 167 K. C., 543; 
Ledbetter v. English, 166 R. C., 125. 

I t  was also in evidence that no signals were given of the car's approach 
and that the motorman was looking backward over his shoulder without 
keeping a proper lookout, in violation of the rules of the deefndant. This 
was also negligence. Hopkins v. R. R., 170 N. C., 485 ; Piclcett v. R. R., 
117 N. C., 616. 

There was also evidence that, in violation of lam which required the 
use of "practical fenders in  front of all passenger cars," this car was 
not so equipped; and this failure was negligence. Rev., 2618, 3801; 
Smith v. R. R., 162 N. C., 31; Henderson v. Traction Co., 132 N. C., 
779. This case is almost identical on the facts with Norman v. R. R., 
167 N. C., 533. 

The defendant insists that the third issue, as to the last clear chance, 
should not have been submitted. Exc. 2, 3, 5, and 7. We think it was 
eminently proper that this issue should have been passed upon by the 
jury. Though the deceased might have been guilty of contributory 
negligence in not exercising greater care in crossing the street, yet if the 
defendant had been running the car within the lawful rate of speed 
and the motorman had been looking forward and not backward over his 
shoulder, and had given the signals and slackened speed, it might well 
be that the plaintiff's intestate would not have been killed. The plead- 
ings and the evidence presented this issue, and it was in the province 
of the jury to determine the truth. 

There is eTen more care required of the motorman of a street car than 
of the engineer on a locomotive. The citizen has an equal right in the 
street with the traction car, but he is a trespasser, ordinarily, on the 
track of a railroad. The motorman is required to run at a lower rate of 
speed and observe a more careful lookout for persons who may cross, and 
ordinarily are crossing, a street car track at all hours. The street car 
company has no right to the exclusive use of the street, and i t  must 
respect the rights of pedestrians and drivers of vehicles of all (754) 
kinds, who have the same right to use the streets as themselves. 
Norman v. R. R., 167 N. C., 53'7, 538; Xoore v. Xtreet R. R., 128 K. C., 
458. A high degree of care is imposed on the street car company to keep 
a careful lookout and to equip its cars with such appliances as will pre- 
vent injury to others who are using the street. 

The deceased had the right to go across the track to de l i~er  his peaches 
to a customer. There was evidence that the defendant's motorman saw 
or by the exercise of ordinary care should have seen the deceased ap- 
proaching and going upon the track 300 feet before the impact ; and if so, 
he should have seen from the stooping position of the deceased that he 
was carrying a burden and was apparently inattentive and unaware of 
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t h e  approach  of t h e  car. I f  so, he  should have slackened the  speed of 
h i s  ca r  a n d  given the  signals. T h e  witness Crinkley, the only passenger 
o n  the  car, testified t h a t  he  saw a l l  this, a n d  t h a t  the motorman was  
looking t h e  other way  a n d  did no t  give t h e  a l a r m  nor  slacken speed. 

W e  cannot  see t h a t  there was a n y  e r ror  which entitles the defendant 
t o  a new tr ia l .  

N o  error. 

Cited: S m i t h  v. Electr ic  R. R., 1 7 3  N.C. 492 ( I c )  ; S m i t h  v. Electric 
R. R., 173  N.C. 493 ( 3 c ) ;  Boyles v. R. R., 1 7 4  N.C. 621 ( 2 d ) ;  L e a  v. 
Utilit ies Co., 178 N.C. 512 (2p)  ; H a n e s  v. Utilities Co., 1 9 1  N.C. 211 
(Ic ,  3c)  ; Fleming  v. Utilities Co., 193  N.C. 264 (3c) ; Alexander v.  
Utilities CO., 207 N.C. 440 ( lc ) .  

LOUISE ORR, ADMI~ISTRATR~X, r. JOHN B. RUMBOUGH. 

(Filed 19 December, 1916.) 

1. Master and  Servant-Employer and  Employee-Dangerous Work-Duty 
of Employer. 

I t  is the duty of a n  employer to furnish the employee, while engaged 
within the scope of his duties, a reasonably safe place to work, reasonably 
safe appliances, and to give such inspection to the premises and appli- 
ances as  a re  necessary to keep them in this condition, and to warn the 
employee of dangers known to him or which he should have known by 
the exercise of ordinary care, and which were unknown to the employee 
or which he could not discover in the careful performance of his duty. 

2. Same-Instructions-Trials-Burden of Proof. 
I n  a n  action to recover of the employer damages for the negligent 

killing of an employee, alleged to have proximately resulted from the 
failure of the former to instruct the latter in doing dangerous work re- 
quired of him in the course of his employment, the burden is upon the 
plaintiff to show that  the defendant knew of the defect or danger or that  
i t  could have discovered i t  in the exercise of ordinary care, with the pre- 
sumption that i t  was familiar with the dangers ordinarily accompanying 
that  character of work. 

3. Master a n d  Servant-Xegligence-Presumptions-RRs Ipsa Loquitur- 
Exceptions to  Rule. 

The exception to the general rule which raises a presumption of negli- 
gence where a personal injury occurs to a n  employee under conditions 
exclusively within the control of the employer, is not applicable when 
all  of the facts a r e  known, and they rebut the presumption, or where the 
injurious occurrence could not happen without the voluntary act of the 
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injured person, or where both were in the exercise of an equal right and 
chargeable with the same degree of care. 

4. Same-Trials-Evidence-Dangerous Work-Delegated Duty. 
Where the plaintiff's intestate, a man experienced in such work had 

been emplo~ed by the defendant as foreman in his repair shop, and the 
defendant had the plaintiff to install a welding machine under the instruc- 
tion and with the assistance of an expert sent from the factory for the 
purpose, leaving the two in full charge; and the intestate and the expert, 
by faulty construction, had permitted coal oil to leak upon the floor, 
become mixed with chemicals used in a retort, which afterwards caused 
an explosion in the retort resulting in the intestate's death; and there 
is no evidence that the defendant should reasonably have known the 
effect the oil would have on the chemicals: Held,  insufficient to show 
that the plaintiff had failed in the performance of any duty he owed the 
intestate, his employee, and a judgment as of nonsuit should be entered. 
The doctrine that an employer may not escape liability by delegating 
to another duties he is required to perform are inapplicable to the facts 
of this case. 

APPEAL from ddnms, J., at August Term, 1916, of BUK- ( 7 5 5 )  
COMBE. 

This is an action to recover damages for the wrongful death of the 
intestate of the plaintiff, caused, as the plaintiff alleges, by the negli- 
gence of the defendant- 

( a )  Installing a highly and intrinsically dangerous welding machine 
in their place of business, mhere the plaintiff's intestate's duties required 
him to work. 

(b )  I n  exposing the plaintiff's intestate to dangers of said intrinsic- 
ally dangerous welding machine and the operation of the same. 

(c) I n  requiring plaintiff's intestate, B. L. Orr, to work in  the room 
with the welding machine and in  and around the same, the said B. L. 
Orr being ignorant of the dangers of said machine and inexperienced in 
the operation of the same. 

( d )  I n  permitting coal oil and other foreign substances to become 
mixed with the chemicals which were being used for the purpose of 
generating oxygen gas. 

(e) I n  failing to furnish the plaintiff's intestate, B. L. Orr, with a 
safe place in which to work and reasonably safe tools, appliances, and 
machinery with which and around which to perform his duties. 

The defendant denied that the intestate of the plaintiff was in ( 7 5 6 )  
his employment at the time of his death, denied negligence, and 
pleaded contributory negligence. 

The immediate cause of death was the explosion of a retort, a part 
of a welding machine. The defendant was engaged in the automobile 
business and in repairing and selling automobiles, and became proprietor 
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of a suitable building and furnished it with necessary machinery and 
appliances for carrying on the business, and employed as foreman B. L. 
Orr, intestate of the plaintiff, a man 28 years of age, intelligent, of good 
habits, and a skilled machinist of eight years experience. This foreman 
had charge of the tools and machinery and the employees engaged to 
work with and operate the same, and among the implements were a 
"blower, a blacksmith forge and anvil for hammering out and shaping 
up tools." The forge was open, not inclosed in any way. 

Some time in  November, 1914, one Ray, representing the George C. 
Shemmel welding mackine, made at  a factory in Ohio, had negotiations 
with defendant in his office, in said building, and talked with him about 
the machine, and at  first defendant said he wasn't favorably impressed, 
but said they needed a machine to do the right kind of work. Ray got 
defendant interested in this machine and told him what it would do, and 
defendant said to Ray:  "If that machine would do what he claimed it 
would, it was what he wanted." This was the starting point of the ne- 
gotiations. Defendant called his foreman downstairs by phone, Mr. Orr, 
and said to him: "Mr. Orr, this man claims to have a machine to do the 
work that you want done, and if i t  is what he says it is, we will put one 
in. I would like to have you know about it." Ray thinks this mas said 
on his second visit in January, but he didn't close the deal for two or 
three visits after that;  that Orr, the man defendant mas intending to 
operate the machine, couldn't get away to go to the factory to get in- 
structions, they were so busy. Finally Ray agreed to bring an expert 
down from the factory to the plant and instruct Mr. Orr there. This 
plan was adopted and Ray succeeded in selling one of the machines, and 
sent the order to the factory and the factory shipped the goods and sent 
an expert, one McAvoy, to teach Orr. When the machine arrived it was 
put up in the Enterprise Machine Company and was demonstrated and 
tested by Ray, McAvoy, and Orr for about a week or ten days, and Ray 
told defendant, having learned this from the expert, McAvoy, that it 
would be necessary to have a pre-heating machine to have a successful 
job. Ray described the pre-heater as "a furnace to heat up the piece 

you are going to meld." 
(751) McAvoy and Orr constructed the pre-heater, making an iron 

box and connecting it with pipes to convey into it coal oil, and, 
after making this connection, turned on the oil, some of which leaked or 
spilled out on the floor and became in some way mingled with the chem- 
icals used to produce oxygen gas. 

This mixture of the oil and the chemicals was placed in the retort of 
the welding machine by Orr and McAvoy, and-caused the explosion, 
which occurred about a half-hour thereafter. 
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The pre-heating machine was completed about 6 o'clock of the eTen- 
ing before the accident, which was at  about 11 o'clock in the morning. 

The office of the defendant was not on the same floor with the welding 
machine, but he passed on this floor soon after its completion, and, see- 
ing oil on the cement floor, said i t  was dangerous, and directed it to be 
wiped up, which was done. 

His  Honor, among other things, charged the jury as follows: 
"There is no evidence in the case sufficient to be considered by the 

jury that the defendant John B. Rumbough was negligent in installing 
a highly and intrinsically dangerous machine in  the place of business, 
as alleged, where the plaintiff's intestate's duties required him to work; 
nor is there any evidence sufficient to be considered by the jury that 
John B. Rumbough was negligent in requiring plaintiff's intestate, B. L. 
Orr, to work in the room with the welding machine, and in and around 
the same. That is to say, there is not sufficient evidence that there was 
negligence on the part of the defendant as to the installation o'f the ma- 
chine. nor in  the mere fact that the deceased was required to work in 
the room in which the machine was installed." 

The allegations relied on on the part of the plaintiff are these: (1) 
that the intestate was ignorant of the dangers of the machine and inex- 
perienced in operating i t ;  (2) that the defendant negligently allowed 
coal oil to become mixed with the chemicals which were being used for 
the purpose of generating oxygen gas; and ( 3 )  that the defendvant failed 
to furnish the deceased with a reasonably safe place in which to work 
and reasonably safe tools, appliances, and machinery with which and 
around which to rserform his duties. 

A t  the conclusion of the evidence there was a motion for iudment  " " 
of nonsuit, which was overruled, and the defendant excepted. 

There was a verdict and judgment in favor of the plaintiff, and the 
defendant appealed. 

Bartin, R&ns c6 Wright for plaintiff. 
AI errimon, Adnms & Johnston, for deferzdamt. 

ALLEN, J. The verdict establishes the fact that the intestate of the 
plaintiff was in the employment of the defendant at  the time of 
his death, and this relationship imposed on the defendant the (758) 
duty of providing a reasonably safe place to work, reasonably 
safe appliances, and to give such inspection to the premises and appli- 
ances as was necessary to keep them in this condition, and to warn the 
employee of dangers known to the employer of which he might know by 
the exercise of ordinary care, and which were unknown to the employee 
or which he could not discover in the careful performance of his duty. 
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W o m b l e  v. Grocery Co., 135 N. C., 479; Xarks  v. Cotton, Mills, 135 
N. C., 290; Hicks v. Mfg. Co., 138 N.  C., 325; Mincey v. R. R., 161 
N. C., 471, and many other cases. 

The duty to warn or instruct is more insistent when the employee is 
inexperienced, and is subject to the following qualifications, which must 
be shown in order to impose liability: 

"1. That the master was chargeable with knowledge, actual or con- 
structive, of the existence of the risk. 

"2. That the servant himself did not appreciate the risk, and that his 
non appreciation thereof was excusable. 

"3. That the master knew, or ought to have known, that the plaintiff 
was thus excusably ignorant of the risk, and was by reason of such ig- 
norance exposed to abnormal hazard, over and above those which he was 
presumed to contemplate as incidents of the employment." 3 Labatt M. 
and S., see. 1141. 

"The second fact, which, as stated in par. 1141, n n f e ,  must be estab- 
lished in  order to justify the conclusion that the master was negligent, is 
that the dangers with regard to which there is alleged to have been a 
duty of instruction were not known, either actually or constructively, to 
the servant. The absence of any obligation to instruct a servant who is 
proved by direct evidence actually to have had as complete knowledge 
of the danger and of the appropriate means of avoiding i t  as the master 
could have imparted to him is too obvious to admit of controversy." 3 
Labatt M. and S., 1143. 

A breach of either of these duties would be negligence, and, if the 
proximate cause of the death of the intestate, actionable. 

The burden was on the plaintiff to prove the breach of duty, and when 
this consists of some defect in appIiances or ways or pIace to work or 
dangers incident to the work, the employee must show that the employer 
knew of the defect or danger or that he could hare discovered it by the 
exercise of ordinary care ( H u d s o n  T .  R. B., 104 N. C., 491; Blevins v. 
Cotton, Mills, 150 N. C., 499; Pritchet t  v. R. R., 157 K. C., 100);  but 
the employer is presumed to be familiar with dangers ordinarily ac- 
companying the business in which he is engaged, "on the ground that a 
person who combines with the ordinary measure of intelligence which 

the law presumes every citizen to possess, the special requirements 
(759) of persons engaged in the given occupation, cannot, supposing 

him to have made a reasonably careful use of his faculties, fail to 
understand the extent and nature of the perils normally incident to that 
occupation." 3 Labatt M. and S., see. 1029. 

I n  assuming the burden of proof, the plaintiff cannot usually rely on 
proof of the injury alone, as the general rule is that the injury neither 
raises a presumption nor is it evidence of negligence ( P a t t o n  v. R. R., 



N. 0.1 FALL TERM, 1916. 

179 U. S., 658; Shaw v. N f g .  Co., 143 N. C., 134) ; but there is a well 
recognized exception to this rule to the effect that "When the thing is 
shown to be under the management of the defendant or his servant, and 
the accident is such that as in the ordinary course of things does not 
happen if those who have the management use the proper care, it affords 
reasonable evidence, in  the absence of explanation by the defendant, that 
the accident arose from want of care." 

This principle was declared in 1865 by Earl, C. J., in Scott v. Londom 
Dock Co., 3 H. and C., 134, and has been adopted in many of the States, 
as will be seen by reference to the notes in 113 A. S. R., 1000, and par- 
ticularly in this State in Xtewart v. Carpet Qo., 138 N. C., 67; Ross v. 
Cotton Mills, 140 N. C., 122; Fitzgerald v. R. R., 141 N.  C., 540; Tur-  
ner v. Power Co., 154 N. C., 138; Ridge v. R. R., 167 N. C., 510. 

There is much conflict of authority as to whether the principle is 
applicable to explosions (see note 113 A. S. R., 1000 et seq., and note to 
Lykiordopoula v. R .  R., Anno. Cases, 1912 A, 980); but, however this 
may be, there are limitations upon the application of the exceptions 
which are thus stated by Professor Wigmore in 4 Wigmore on Evidence, 
sec. 2409, and approved in Stewart v. Carpet Co., 138 N. C., 66. "(1) 
The apparatus must be such that in the ordinary instance no injurious 
operation is to be expected unless from a careless construction, inspec- 
tion, or user; (2)  Both inspection and user must have been, at  the time 
of the injury, in the control of the party charged; (3) The injurious oc- 
currence must have happened irrespective of any voluntary action at  the 
time by the party injured." He  further says that "The doctrine is to 
some extent founded upon the fact that the chief evidence of the true 
cause of the injury, whether culpable or innocent, is practically accessi- 
ble to the party charged and perhaps inaccessible to the party injured." 

It is thus seen that the basis of the exception is common experience, 
and that it is allowed from necessity when the causes of an injury cannot 
be clearly shown by the injured party and ought to be known to the em- 
ployer, and that it is not properly applied when all the facts are known 
and they rebut the presumption of negligence, or when the inju- 
rious occurrence could not happen without the voluntary act of (760) 
the person injured. 

"To render the maxim applicable the thing causing the injury must 
be shown to have been in the exclusive control of defendant; and the 
rule has no application where the injured person and the alleged negli- 
gent person were both in the exercise of an equal right and were each: 
chargeable with the same degree of care. Nor does i t  apply where the 
cause of the accident is known, or where the injury was the result of two 
or more concurring causes." 29 Cyc., 592. 

Let us, then, apply these principles to the evidence. 
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The defendant purchased a welding machine from a responsible party, 
and there is no evidence that i t  was not suitable for the purposes for 
which it was bought or that there were any defects in it. 

H e  was not acquainted with the proper manner of installing the 
machine, nor did he know how to operate it, and he therefore made 
i t  a part of the contract that the seller would send an expert to install 
it and to instruct the intestate, who was himself an experienced workman 
and machinist, how to operate it. 

The expert was not in the employment of the defendant, but of the 
seller of the machine, and the machine was not bought until after con- 
sultation with the intestate, who was foreman of the defendant. 

The expert came and he and Orr, the intestate, after installing the 
machine, operated it for about two weeks without difficulty and without 
complaint. They together had complete and exclusive control of the 
machine and of the room where i t  was located. They concluded that 
it was necessary to construct a heating box in which iron, steel, and 
other material could be heated before i t  was melded. The intestate, Orr, 
and Mcdvoy, the expert, constructed this heating box and completed it 
about 6 o'clock of the evening before the accident, which occurred the 
next morning at  about 11 o'clock. 

I n  constructing this box they used pipes for the purpose of conducting 
oil to the box, and after 6 o'clock i t  was found that these pipes, con- 
structed by Orr and the expert, leaked, and that oil coming from the 
pipes was on the cement floor. 

The defendant, passing through the room about this time, directed 
that the oil be removed, as it was dangerous, and this was done. 

On the next morning Orr and hlcAvoy began work about 8:30 o'clock 
and about a half-hour before the accident they placed in the retort 
chemicals, manganese, and chloride of potassium, which were in  wooden 
boxes kept on the floor where the oil had escaped. That the combination 
of the oil and the chemicals created a high explosive, and in a short time 

the retort exploded, killing the intestate and McAvoy. 
(761) There is no evidence that the defendant knew that the combina- 

tion of the oil and the chemicals would create an explosive, and he 
directed that the conditions which brought this about should be removed. 
The pipes which leaked were constructed by the intestate and Mchvoy 
and they had complete control at the time of the accident, of the welding 
machine, the heating box, and of the floor where they were situated, and 
it was their duty to see that they were kept in proper condition, and 
there is neither allegation nor proof that the defendant failed to warn 
or instruct the intestate, if required to do so under the circumstances. 

There cannot be, under these conditions, any negligence upon the part 
of the defendant unless he is charged arbitrarily with knowledge of the 

814 



N. C.] FALL TERM, 1916. 

change in the chemicals by contact with the oil, and in failing to warn 
the intestate. This aspect of the case is fully met by the fact that he 
requested the seller of the machine to send an expert, who is presumed 
to have had knowledge not only of the installation and operation of the 
machine, but of the quality of the chemicals, and that he would not only 
keep the premises safe, but would warn the intestate of any dangers, and 
by the fact that the conditions which caused the explosion were created 
by the intestate and McAvoy, and that they had more perfect knowledge 
and better opportunity to know than the defendant. 

Why impute to the defendant knowledge when the intestate knew or 
ought to have known more than he? and why require him to warn of 
dangers of which he did not know, when the intestate had more perfect 
knowledge, and had by his side an expert to warn and instruct him? 

We do not modify the rule which prevails with us, that the employer 
cannot delegate the duties which devolve upon him as employer; but 
when all of the circumstances are considered, there is nothing in the 
record which tends to prove that the defendant failed to exercise the 
care of a man of ordinary prudence, and the death of the intestate must 
be referred to accidental causes or to causes created by and under the 
control of the intestate. 

The motion for judgment of nonsuit ought to have been allowed. 
Reversed. 

Cited: Enloe v. R. R., 179 N.C. 86 (3c) ; Pore v. Genry, 191 N.C. 93 
(3c) ; Street v. Coal Go., 196 N.C. 181 (Ic)  ; Springs v. Doll, 197 N.C. 
242 (3c) ; Sams v. Hotel Raleigh, 206 N.C. 760 (2p) ; Wilson v. Per- 
kins, 211 N.C. 111 (3c) ; Etheridge ?:. Etheridge, 222 N.C. 620 (3c). 

HORACE BUCICNER v. J E F F E R S O N  STANDARD L I F E  INSURANCE 
COMPANY. 

(Filed 19 December, 1916.) 

Insurance-Accident-Total Disability. 
A provision in an insurance policy that the insurer will pay a certain 

sum when the insured has become wholly disabled by bodily injuries and 
permanently, continuously, and wholly prevented thereby from-pursuing 
any and all gainful occupations, will be construed as expressed, and the 
liability of the insurer thereunder will not be extended so as to include 
a total disability of the insured to perform his trade or vocation when 
other gainful occupations are still open to him. 
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ACTION tried at  August Term, 1916, of BUNCOMBE, ildarns, J., pre- 
siding, upon these issues. 

1. Has the plaintiff become wholly disabled by bodily injuries, and 
permanently, continuously, and wholly prevented thereby from pursuing 
any and all gainful occupations, as alleged in the complaint? Answer: 
"Yes." 

2. I s  the plaintiff entitled to recover of the defendant the sum of 
$2,000, as alleged in the complaint? Answer: "Yes." 

From the judgment rendered, defendant appealed. 

Mark W. Brown, Zeb F. Curtis for plaintif. 
Brooks, Sapp & Williams, ~Veyrimon, Adarns & Johnston for de- 

f endant. 

BROWN, J. The plaintiff seeks to recover $2,000 on a policy of insur- 
ance issued by defendant to plaintiff, containing the following provi- 
sions: "Upon receipt of due proof of the total and permanent blindness 
or deafness of the insured, or of the loss of both hands at  or above the 
wrist, or of the loss of both feet at  or above the ankle, or of the loss of 
one limb and one eye, or of the loss of one hand at or above the wrist and . 
of one foot at  or above the ankle, or that he has become zvholly disabled 
by bodily injuries, loss of reason, or disease, and will be permanently, 
continuously, and wholly prevented thereby from pursuing any and all 
gainful occupations, after one full annual payment shall have been made 
and before a default in the payment of any subsequent premium, pro- 
vided such total and permanent disability shall occur before the insured 
attains the age of 60 years, the company by indorsement in writing on 
this contract will, at  the option of the insured, either agree to  pay, etc." 

At the conclusion of the evidence defendant moved to nonsuit. The 
motion was overruled and defendant excepted. The plaintiff was 

(763) the only witness examined, and testified, in substance, that on 26 
December, 1915, he was oiling relief valves of an engine on which 

he was fireman and was shaken off the engine, which ran over and cut 
off his left hand 5 inches above the wrist. Plaintiff testified that he had 
not been able to do any work since the loss of his hand, but had chopped 
wood with one hand; had not been able to follow any occupation. On 
being asked, '(What kind of work can you do now?" he replied, "What 
a man could do with one hand." 

I t  is manifest that plaintiff cannot recover for the loss of one hand, 
for the company contracts to pay only for the loss of both hands or the 
loss of one hand and one foot. I n  1 Cyc., 272, it is said: "But where the 
policy provides for the payment of a certain sum for the 'loss of one en- 
tire hand and one entire foot, or two entire hands or two entire feet,' i t  
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shows a distinct purpose to stipulate for the loss of two and not one limb, 
or part of two limbs, before a liability can accrue." 

Recognizing this, plaintiff claims "that he has become wholly disabled 
by bodily injuries, and will be permanently, continuously, and wholly 
prevented thereby from pursuing any and all gainful occupations," and 
bases his right to recover on that clause of the policy. I f  the policy con- 
tained an agreement to pay in  case plaintiff was totally disabled from 
following his usual occupation (as was the contract in many of the ad- 
judicated cases), we should hold that he is entitled to recover upon the 
facts of this case. 

But the evidence fails to disclose a total disability that will "perma- 
nently, continuously, and wholly" incapacitate plaintiff "from pursuing 
any and all gainful occupations." The authorities are practically unaai- 
mous that under the terms of this policy plaintiff cannot recover without 
showing a bodily injury that will incapacitate him not only from follow- 
ing his usual avocation of fireman, but also from pursuing any other 
gainful occupation. The language is too plain and the meaning too un- 
mistakable to permit an  enlargement of the terms of the contract by 
construction. I t  is unfortunate for the plaintiff, but "it is so nominated 
in  the bond." 

I n  a similar case in a policy containing practically the same condi- 
tions, the Supreme Court of Georgia in W h i t t o n  v. Ins. Co., 146 Ga., 
. , said: "Under the precise terms of the contract sued upon, the in- 
surer agreed to pay a certain sum in twenty equal installments of $50 
each 'in the event of the total and permanent loss of sight of both eyes, 
or loss of both arms or both legs, or one arm and one leg, or one eye and 
one limb. of the insured.' or in the further event that the insured should 
become 'totally and per-manently disabled to such extent as to render it 
impossible for him to engage in  any gainful occupation what- 
ever.' The contract itself expressly declared that 'the total and (764) 
permanent disability referred to must be such that there is neither 
then nor a t  any time thereafter any work, occupation, or profession that 
the assured can sufficiently do or follow to earn or obtain any wages, 
compensation, or profit.' The evidence showed the loss by accident of 
one eye by the plaintiff, and did not show that he was totally disabled 
withih the meaning of that term as defined in the contract itself, since 
i t  appeaks that the p~aintiff  was not wholly unable to earn or obtain any 
wages, compensation, or profit. I n  view of the ruling above, the court 
did not err in awarding a nonsuit." 

Mr. Cooley, after discussing various disability clauses, says: "The 
provision may limit total diability to the inability to carry on any and 
all kinds of business. Under such a clause the insured must be unable 
to perform not only the duties of his usual occupation, but the duties 
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of any other occupation." 4 booley's Briefs, 3293, citing ~Vaccabees v. 
Eing, 79 Ill. App., 145 ; Lyon v. Ry. Passenger Assurance, 46 Iowa, 631 ; 
Maccabees v. Cox, 25 Tex. Civ. App., 366. 

I n  B. and 0. Asm. v. Post, 122 Pa., 597, where the plaintiff suffered 
the same injury as the plaintiff in  this case, the Court said: "The phrase 
'total inability to labor' contained in the constitution and by-laws of an 
Employees' Relief Association means a total inability to earn a liveli- 
hood at any employment, and not a t  the particular employment at which 
the member was engaged at the time of his injury." 

1st Cyc., 270, says: "Where the phrase, 'total inability to labor,' is 
used it is more inclusive, and means a total disability to earn a livelihood 
at any employment." 

I n  Rhodes v. Ins. Co., 5 Lansing, 77, the Supreme Court of New York 
says in a case similar to this: "While the policy is to be liberally con- 
strued, its provisions cannot be disregarded. To make the defendant 
liable, total disability to labor must be shown." 

Mr. Joyce says : "Total disability and similar expressions in accident 
and benefit insurance ascertaining the meaning, reference must ,be had to 
the entire contract and the exact terms used. The words may necessitate 
that the assured should be so far disabled as to prevent his following any 
occupation or labor." Ins., see. 3031. Nr .  Joyce further said: '(In an 
Ohio case, under a policy providing for periodical payments while in- 
sured is totally disabled and prevented from the transaction of all kinds 
of business, it is held that the contract should be enforced as it reads, 
and that the assured cannot recover because totally disabled for his own 
trade or business if he retains health, strength, and physical ability suffi- 
cient for the pursuance of any other vocation, whether he is conversant 

with the same or not." Sec. 3031. 
(765) Referring to the meaning of the words "wholly disabled," May 

on Insurance, sec. 522, says that the ability of the insured to en- 
gage in  some business will prevent recovery unless the insured is dis- 
qualified to engage in any occupation. 

Mr. Beech says, substantially, that "total disability" that would en- 
title a member of an insurance order to recover must be not only perma- 
nent but total, so as to render him unable to perform or direct any kind 
of labor or business. Ins., sec. 262. 

Bacon says that ('total disability" naturally means being totally dis- 
abled for all kinds of business, unless by the contract the disability is 
to be only from the usual occupation of the insured. Benefit Societies, 
sec. 395a. 

These authorities and many others which we could cite establish con- 
clusively that under the terms of the policy issued by the defendant the 
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plaintiff is not entitled to recover, in  the absence of evidence showing 
total disability to pursue any kind of gainful occupation. 

The motion to nonsuit is allowed. 
Reversed. 

Cited: Lee v. Ins. Co., 188 N.C. 542 (c) ; Brinson v. Ins. Co., 195 
N.C. 333 (d ) ;  Bulluck v. Ins. Ca., 200 N.C. 644, 645 (5d);  Green v. 
Casualty Co., 203 N.C. 771 (d) ; Thigpem v. Ins. CO., 204 N.C. 556 (c) ; 
Mitchell v. Assurance Society, 205 N.C. 723 (d) ; Baker v. Ins. Co., 206 
N.C. 108 ( d ) ;  Guy v. Ins. Go., 206 N.C. 120 (a ) ;  Gennett v. Ins. Co., 
207 N.C. 642 (d )  ; Ireland z.. Ins. Co., 226 N.C. 356 (c). 

C .  S. KINSLAND v. JOHN P. ADAMS. 

(Filed 19 December, 1916.) 

Pleadings-Demurrer-JudgmentEstoppel-False Testimony - Perjury 
-Evidence. 

In an action to set aside a verdict and judgment between the same 
parties for false testimony of a witness therein to a material fact, the 
complaint must allege that the witness had been convicted of the perjury 
and that the plaintiff was free from laches; and when such is not alleged, 
and it appears from the complaint that a final judgment had been entered 
creating an estoppel, a demurrer should be sustained. 

APPEAL by defendant from Harding, J., at September Term, 1916, 
of GRAHAM. 

Moody & Whitaker for plaintif. 
R. L. Phillips for  defendant. 

CLARK, C. J. The complaint alleges that in a former action between 
the same plaintiff and defendant to recover damages for the failure of 
defendant to deliver certain logs to plaintiff's sawmill the latter had set 
up a counterclaim for the purchase price of the timber bought, and that 
on a reference it had been found by the referee that the plaintiff 
was due the defendant the sum of $198.10, which report was con- (766) 
firmed by the Superior Court, judgment entered, and no appeal 
taken. Upon issuing execution to collect the judgment, this action was 
brought to enjoin the sale thereunder and to have the judgment declared 
void upon the ground that i t  was obtained by false testimony, in that the 
defendant gdams testified before the referee that the plaintiff was still 
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due and owing him for said timber, though at that time the defendant 
had converted it to his own use. There is no allegation that the de- 
fendant Adams has been indicted and convicted of perjury. 

The demurrer is because the complaint does not state a cause of 
action, for that i t  shows on its face that the controversy had been 
settled by a judgment of the Superior Court on this subject-matter 
between this same plaintiff and defendant. Also, that the complaint 
sets out an allegation for false testimony rather than for fraud, and 
contains no allegation that the plaintiff did not have ample opportunity 
before the trial of the former action to obtain evidence of the matter 
set out in this complaint as the basis of the present action, if i t  had ' 
been true, and fails to allege that the defendant has been convicted or 
presented for perjury for said alleged false testimony. 

The point in this case has been passed in a very clear opinion in 
Moore v. Gulley, 144 N.  C., 81, where, after quoting, among other 
authorities, Tovey v. Young, Prec. Ch., 193, as follows, "New matter 
may i n  some cases be ground for relief, but it must not be what was 
tried before; nor when it consists in swearing only will a new trial be 
granted unless i t  appears by deed or writing or that a witness, on whose 
testimony the verdict mas given, has been convicted of perjury or the 
jury attained," Walker, J., said: "Numerous cases have been decided in 
this Court involving the question now presented to us, and we believe 
that in all of them the principle stated in Tovey v. Young has been fol- 
lowed and a conviction of the alleged perjury required as a condition of 
granting equitable relief. Burgess v. Lowengood, 55 N.  C., 457; Dyche 
v. Patton, 43 N. C., 295; Stockton v. Briggs, 58 N. C., 309; Horne v. 
Horne, 75 N .  C., 101," and added: "If facts, such as those stated in the 
complaint, were held by us to have laid a sufficient foundation for a 
suit to annul what had been solemnly adjudicated in a former action 
and to entitle the plaintiff to a retrial of the case, the result would be 
that, as has been well said, all causes would end in chancery, and the 
trials of actions at  law might, to say the least, be seriously embarrassed. 
We should, even in the exercise of the undoubted jurisdiction invoked, 
proceed with the greatest caution. The reason of the rule requiring a 
previous conviction of the witness upon an indictment for the perjury 
charged against him has been said to be, besides the inconvenience of 

the repeated trials, the difficulty of knowing whether upon an- 
(767) other trial the same or new witnesses would swear to the whole 

truth and nothing but the truth; hence, to induce the Court to 
interfere, the falsehood of the former testimony must be shown, not 
merely by other witnesses, but by evidence of a higher grade-by writing 
or by the unimpeachable record of a conviction for the perjury." 
Peagram v. Ring, 9 N.  C., 608. 
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A n  action to set aside a verdict a n d  judgment fo r  false testimony con- 
ce rn ing  a mater ial  fac t  i n  a former t r i a l  between the  same part ies  cannot 
be sustained unless the  plaintiff is  f ree  f r o m  laches and  produces a 
higher  g rade  of evidence t h a n  mere parol, such as  conviction of perjury, 
so t h a t  there  m a y  be a n  end to the  lit igation. 

T h e  demurre r  should have been sustained. 
Reversed. 

Cited: Scales v. Trust Co., 1 9 5  N.C. 776 (d)  ; HcCoy v. Justice, 196  
N.C. 555 ( d )  ; McCoy v. Justice, 199 N.C. 608 (c )  ; H o m e  v. Edwards, 
215 N.C. 624, 626 (c).  

THE CHAMPION FIBER COMPANY v. W. L. HARDIN. 

(Filed 19 December, 1916.) 

1. Arbitration and  Award-Contracts-Breach. 
The plaintiff and defendant contracted that  the former should acquire 

title to  certain timber lands to  be held in  trust for the latter and paid 
for in sawing the lumber, which thereafter the plaintiff breached by 
rendering performance by the defendant impossible, and then entered 
into another contract with the defendant wherein the prices to be paid 
defendant for cutting the timber and the proportionate amount to be 
paid for the land varied from the first one, and plaintiff also breached 
this contract: Held, the second contract was not a n  accord and satisfac- 
tion, was not pleaded a s  such, and did not prevent the defendant from 
recovering damages under the first contract, which the plaintiff had 
breached. 

2. Same-Performance-Pleas. 
An accord and satisfaction must be performed in its entirety by one 

claiming that  it bars a recovery of the original right of action. 

3. Reference-Findings-Evidence-Contracts-Breach--Cutting Timber 
Appeal and  Error-Measure of Damages. 

Where the plaintiff has breached his contract by rendering it  impos- 
sible for the defendant to cut the wood on his lands for a certain profit 
for certain periods of time, the report of the referee finding defendant's 
damage in a certain sum, which necessarily exceeds the profit that the 
defendant could have made from cutting the timber standing thereon, is 
without supporting evidence, and though approved by the trial judge, 
will not be upheld on appeal, the rule of damages a s  to such excess being 
the interest on capital invested during the suspension periods, expenses 
of employees and teams, deterioration in value of the property, and such 
other a s  directly and necessarily result from the wrongful act. 
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4. Contracts-Breach-Damages-Flume-Trials-Evidence. 
Where the value of a flume is an element of defendant's damages in 

an action upon contract, evidence of its cost five years before the plaintiff 
took possession, without evidence of the materials used in its construc- 
tion, extent of deterioration, etc., is insufficient as to  its 1-alue at  the 
time of plaintiff's possession. 

(768) APPEAL from Long, J., at Xay  Term, 1916, of HAYWOOD. 
This is an action growing out of a contract made and entered 

into by and between W. L. Hardin and The Champion Fiber Company, 
dated 21 January, 1907, the material provisions of which are as follows: 

1. The defendant Hardin agreed to sell, and the Champion Fiber 
Company agreed to buy of said Hardin, all the pulp and acid mood on 
certain lands in Haywood County, N. C., known as the Railway Addi- 
tion to the Love lands, Henry Plott lands, Arthur Davis, Xanuel Hop- 
per, and other lands, the terms of the sale being as hereinafter set forth. 

2. The title to said 763-acre tract of land above mentioned being, at 
the time said contract was entered into, outstanding in the Haywood 
Lumber and Mining Company and one R. L. Mehaffey having acquired 
an equitable interest in said land, and the said Nehaffey having assigned 
to the defendant Hardin one-half of his equity therein, and the plaintiff 
Fiber Company having paid to the said Mehaffey the sum of $500 for an 
assignment of his interest in said tract, the said plaintiff, Champion 
Fiber Company, undertook and agreed to pay to the Haywood Lumber 
and Mining Company the sum of $3,060 and take to itself a good and 
sufficient deed of conveyance for said 763-acre tract of land; upon trust, 
however, that when the defendant W. L. Hardin should repay to the 
Champion Fiber Company the sums so advanced and paid it, at  interest 
at 6 per cent per annum, and otherwise comply with the terms of the 
contract then made, the said Champion Fiber Company would make, or 
cause to be made, to the said'W. L. Hardin, his heirs and assigns, a good 
and sufficient deed to vest in him the title to said 763-acre tract of land 
in  fee simple. 

3. The said contract was to cover a period of five years from date, and 
the plaintiff Fiber Company agreed to pay to the defendant Ha'rdin, for 
the pulp and acid woods so purchased by it, according to the following 
scale of prices, f. o. b. cars a t  railway siding a t  or near the station of 
Saunook: for the year 1907, $4.25 per cord of 160 cubic feet; for 
the year 1908, $4.50 per cord; for the year 1909, $4.75 per cord; for the 
year 1910, $5 per cord; for the year 1911, $5.25 per cord. 

4. I t  was agreed between the parties that the plaintiff Fiber Com- 
pany might retain $1 per cord from the scale of prices abore set forth, 
to apply as a credit in Hardin's favor, upon the repurchase provision of 
the said contract, unless all money advanced and paid by the Champion 
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Fiber Company for said 763-acre tract of land should be other- (769) 
wise repaid by Hardin within the five years limit of said con- 
tract, and when the sum so adranced by the Fiber Company has been 
repaid to it by Hardin, with interest as aforesaid, whether said sums 
should be repaid by the delivery of mood or otherwise, and when the de- 
fendant Hardin had otherwise complied with the terms of said contract 
he should be entitled to a deed for the land, as aforesaid. 

5. The said acid and pulp wood, when cut and delivered by defendant 
Hardin as aforesaid, was to conform as nearly as practicable to certain 
detailed specifications, which specifications are set forth with minuteness 
in the said contract. 

6. The defendant Hardin was to deliver not less than 4,000 cords of 
wood annually during the continuance of the contract, and in  case he 
shipped 4,000 cords or more in  any year he was to be allowed a bonus of 
25 cents per cord on all wood shipped for that year, over and above the 
contract price for the year. 

7. The defendant Hardin was to have the right at any time he might 
desire to submit to the Fiber Company an estimate of his pay-roll and 
actual expenses i n  getting out wood, and the Fiber Company should 
thereupon remit said sum to Hardin, the amount to be remitted, how- 
ever, not to exceed 50 per ceiit of all the wood gotten out by Hardin and 
not paid by the Fiber Company. 

8. All mood was to be ranked and measured upon the yards of the 
Champion Fiber Company, at  Canton, North Carolina. 

9. I n  case Hardin should fail from any cause to carry out his contract, 
the Fiber Company should have the right to enter upon the lands and 
cut and remove such wood as they should desire, and, after deducting 
the actual cost of cutting and removing the same, should account to 
Rardin therefor, according to the terms of the contract. 

I n  pursuance of its said contract the said Champion Fiber Company did 
on 22 March, 1907, pay to the Haywood Lumber and Mining Company 
the sum of $3,060, and thereupon the said Haywood L u m b e ~  and Mining 
Company executed and delivered to said Champion Fiber Company a 
deed for said 763-acre tract of land. 

Before the signing of the said contract, to wit, on 19 January, 1907, 
the plaintiff Fiber Company, by and with the consent and approval of 
the defendant Hardin, paid to R. L. Mehaffey the sum of $500, and 
thereupon the defendant Hardin and the said Mehaffey made a deed of 
assignment to said Champion Fiber Company for their interest in said 
763-acre tract of land. 

The Champion Fiber Company, in accordance with its agreement, 
procured a siding to be put in by the Southern Railway Company for 
the use of Hardin in making his wood shipments. 
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FIBER Co. v. HARDIN. 

(770) Soon after the execution of the contract, and prior to 16 
February, 1907, the defendant went into possession of said lands 

and commenced his wood operations thereon. 
On 6 November, 1907, the Champion Fiber Company refused to ac- 

cept further pulp and acid wood, and accordingly directed the defendant 
Hardin to suspend his operations, and to secure a compliance with this 
request the Champion Fiber Company procured the Southern Railway 
Company to refuse to furnish cars to persons desiring to ship wood to 
said Fiber Company. This suspension commenced 6 November, 1907, 
and continued, subject to a few small shipments received, until 29 June, 
1908, at which time a supplement contract or agreement was entered 
into by and between the parties hereto, by the terms of which said 
agreement shipments of wood were to be resumed immediately by the 
defendant at  the rate of 10 cords daily, and the plaintiff company was 
to advance 50 per cent of the f. o. b. value monthly upon an estimate to 
be made by the agent of the plaintiff company; inspection to be made on 
or before the 5th of each month, and advancement to be made not later 
than the 10th of each month. The Fiber Company was to credit a new 
bonus of 25 cents per cord on wood shipped to date (6-29-08), and 
monthly thereafter on all shipments, until a total of 4,000 cords had 
been received, after which a new year was to commence. The original 
contract was to be dated forward seven months, and the defendant Har- 
din was to give written instructions to his attorneys to abandon an 
action which he, the said Hardin, had commenced against the plaintiff 
company for relief because of the aforesaid suspension and damages 
growing out of the same. 

Immediately after the execution of the supplemental agreement of 
29 June, 1908, the defendant Hardin resumed his wood shipments. 

The plaintiff again caused the defendant to suspend his operations by 
refusing to receive the wood, in September and October, 1908. 

On 3 March, 1909, another supplemental contract was entered into 
between the parties hereto, by the terms of which the defendant was to 
cut and rank not more than 500 cords per month, for which the Cham- 
pion Fiber Company was to advance $2 per cord, upon an estimate 
made by Loomis, agent, between the 1st and 10th of each month. On 
6 March, 1909, the plaintiff Fiber Company wrote the defendant to 
suspend shipments of chestnut wood. The defendant testified that 
when he got the letter he stopped shipping. On 22 March, he suspended 
until 10 September, at  which said time he resumed shipments. 

The plaintiff sues to recover $11,190.14 alleged to have been paid 
the defendant in excess of the amount due the defendant for wood and 
advancements. 
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The defendant denies that he owes the plaintiff anything, and (771) 
he alleges by way of counterclaim that the plaintiff is indebted to 
him in the sum of $29,050, and that he is entitled to a conveyance of the 
763-acre tract of land. 

He, among other things, specifically claims damages for each time 
he was caused to suspend work, $2,250 damages for 1,600 cords of wood 
cut by the defendant and on the land when the plaintiff took possession; 
$1,500 for a flume constructed on the land by the defendant, and for 196 
cords of wood delivered to the plaintiff and rejected by it. 

The plaintiff relies on the supplemental contract of 1908 as an accord 
and satisfaction. 

The action was referred, and on the coming in of the report was 
heard upon exceptions, and the court, after making specific findings, 
states the following account, which is made the basis of his judgment: 

Advancements made by plaintiff.. ............................. ............$ 35,108.60 
$500 and interest thereon from 19 January, 1907, 

to 24 January, 1916 .............................................. 770.40 
$3,000 and interest from 22 March, 1907, to 24 

January, 1916 .......................................................... 4,682.80 
- 

Plaintiff's total credits.. ..................................... .$ 40,561.80 

Credits to which Hardin, the defendant, is entitled: 

8 months breach of contract ...................................... .$ 5,376.00 
Bonus on 2,688 cords of wood .................................. 672.00 
Damages for 136 months suspension, less $100. ..... 684.00 
Damages for third suspension and breach of con- 

tract, 3% months ............................... .. ... . . . . . . . . .  3,696.00 
...................... 5,806 cords of wood and bonus thereon 28,639.75 

1,200 cords of wood cut and hauled ................. .. ..... .  2,400.00 
Flume .................... .. ................................................... 750.00 
196 cords of wood ........................................................... 294.00 

Making a' total of the defendant's credits of ... $ 42,411.75 
Subtracting the plaintiff's credit of . . . . . . . . . . . . . . . . . . . .  40,561.80 

Leaves a difference in favor of defendant of ....$ 1,849.95 

The items "8 months breach of contract, $5,376," "Bonus on 2,688 
cords of wood, $672," "Damages for I$& months suspension less $100, 
$684,') '(Damages for third suspension and breach of contract, 5% 
months, $3,696," are all for damages caused by the plaintiff refusing 

825 
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(772) to recei~ye the wood and causing the defendant to suspend oper- 
ations, and are based on the &ding by the judge that the defend- 

ant would have delirered 336 cords of wood per month if he had not been 
interfered with. 

The plaintiff excepts to each of these items, and to the items, ('1,200 
cords of wood cut, not hauled, $2,400," "Flume, $760," "196 cords of 
wood, $294," and to the findings supporting them, upon the ground that 
there is no evidence to sustain them. 

His Honor held that the supplemental contract of June, 1908, was 
not an accord and satisfaction, and the plaintiff excepted. 

Judgment was entered in  favor of the defendant for $1,849.95, and 
that the plaintiff convey to him the 7634cre tract of land, and the 
plaintiff appealed. 

Srnathers Le. Ward for plaintif. 
Howell Le. Bohannon, Alley Le. Leatherwood, and S. B. Shepherd 

for defendant. 

ALLEN, J. We concur with his Honor in holding that the supple- 
mental contract of June, 1908, is not an accord and satisfaction. 

I t  is not pleaded as such, the terms used do not reasonably lead to 
that conclusion, and instead of being performed, it has been breached 
by the plaintiff. 

The quesfion is considered and the authorities collected in King u. 
R. R., 157 N. C., 54, and it is there held that an accord and satisfaction 
to be effectual "must be performed in its entirety. I f  performed in part 
only, the original right of action remains, and the party to be charged is 
allowed what he has paid in diminution of the amount claimed." 

We are further of opinion there is no evidence to support the finding 
that the defendant could have delivered 336 cords of wood per month 
during the three periods when his operations were suspended by reason 
of the wrongful conduct of the plaintiff, and also that the rule adopted 
for the admeasurement of damages in this particular is erroneous, if, 
as the plaintiff contends, there is no wood uncut except that on the 
763-acre tract which will belong to the defendant. 

The defendant alleges in his counterclaim he could have delivered 
300 cords per month while his operations were suspended, and he testi- 
fied that he would have been able to deliver 300 cords per month. 

He  further testified that, "Eliminating the months during which his 
operations were suspended, he did not average 100 cords per month," and 
"that during the nine months in which he claimed wood shipments were 

suspended he could have gotten out and shipped 2,700 cords at  a 
(773) cost of $2 per cord, and that he would have had a profit of $2 per 
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cord, and the profit during the entire period mould have been $5,400," 
and for this, if the defendant was referring to the whole period, he 
is allowed in the account stated by his Honor the four items of $5,376, 
$672, $684, $3,696, aggregating $10,428, and if only the first period is 
considered he is credited with 336 cords per month instead of 300 cords, 
to which he testifies, which would make a difference against the plaintiff 
in the first item of credit of $576 and in the second of $72. 

The rule adopted for ascertaining the damage is not the correct one 
unless there is other wood in the contract which the defendant was 
prevented from cutting, for the reason he is awarded damages for mood 
he would have delivered during the suspension periods, when he after- 
wards delivered this same wood to the plaintiff and was paid this profit. 

I n  other words, if, as the plaintiff contends, there is no other wood, 
and we eliminate the wood left on the 763-acre tract of land and uncut, 
which is not in controversy, the defendant cut 5,806 cords, 1,200 cords, 
and 196 cords, making a total of 9,202 cords, which would be all the 
wood on the land, except that not in controversy, and he is allowed a 
profit on 6,202 cords, 2,688 cords, 403 cords, and 1,848 cords, or 4,939 
cords in excess of the wood on the land. 

Profits may be reco~ered under certain conditions, as pointed out in 
Willcinson v. Dunbn~, 149 N. C., 20, and are allowable in this action 
under the rule followed by the Court if there is other wood uncut, except 
that on the 763-acre tract, which the defendant has been prevented from 
cutting; but under the facts as the plaintiff contends they appear in this 
record, the true rule is interest on the capital invested during the sus- 
pension periods, expense of employees and teams, deterioration in value 
of property, if any, by reason of the suspension, and any other damages 
the direct and necessary result of the wrongful act of the plaintiff. Ford 
v. R. R., 53 N. C., 233; Roclcy Mount ~ V d s  v. R. R., 119 N. C., 709. 

The evidence of the defendant as to the profit from the 1,200 cords of 
wood cut and not hauled is, in one place, that his profit would have been 
$1 per cord, in another $1.50, in  another, $1.75, and finally that "his 
profit in the wood cut and left on the ground ~vhen the plaintiff took 
charge of the operation was $1.50 per cord," and there was therefore no 
evidence that the profit was $2 per cord, which was allowed him. 

The reason for the difference in the profit on this and the other wood 
is that the defendant did not haul this wood, and escaped this expense. 

The only e~-idence as to the value of the flume is that of the defendant, 
who testified that it cost him $1,500 to build it, presumably in 1907, 
when he began operations, and that the plaintiff took possession of it in 
1912. 

There is no evidence as to the material used, as to the life of (774) 
the flume, or the extent of the deterioration, and while there may 
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be some evidence of value, it  is too vague and unsatisfactory to justify a 
finding tha t  i t  was worth $750 in  1912. 

W e  find no error i n  the other assignments. 
The judgment of the Superior Court is reversed, and the cause is  

remanded, with directions to strike from the account the items : 

8 months brea'ch of contract ................................... $ 5,376.00 
Bonus on 2,698 cords of wood ................................. 672.00 
Damages for 11,& months suspension, less $100 . . . . . . .  684.00 
Damages for third suspension and breach of con- 

. . . . . . . . . . . . . . . . . . . . . . . . . .  tract, 5% months ..... . . . . . . . . . . . . . .  3,696.00 
. . . . . . . . . . . . . . . . . . . . . . . . . . .  1,200 cords of wood cut, not hauled 2,400.00 

Flume ....................... .. ............................................... 750.00 

and to assess the damages as to these items in accordance with this 
opinion. 

Reversed and remanded. 

ATLANTIC AND NORTH CAROLINA RAILROAD COMPANY 
v. B. P. AND B. W. WAY. 

(Filed 22 December, 1916.) 

1. Water and Water Courses-State Grants-Navigable Waters-Riparian 
Owner-Wharves-Statutes. 

The owner of lands adjoining navigable waters can only acquire a 
qualified right to, or easement in, the use of such waters and the soil 
covered thereby, under the provisions of Revisal, sec. 1696, restricted to 
the erection of wharves on the side of deep water in front of the shore, 
etc., and incidental to the ownership of the riparian lands, and not inde- 
pendently thereof. 

Where the riparian owner of shore lands upon navigable waters has 
entered upon the lands covered by the waters to deep water, and acquired 
the right to build a wharf, etc., under the provisions of Revisal, see. 
1696, and a strip of land along the shore line has been reclaimed and 
acquired by another, the original grant of easement by the State is extin- 
guished, and the land so reclaimed becomes vacant and is again subject 
to entry under the provisions of the statute. See s. c., 169 N. C., p. 1. 
The rights of riparian owners in land covered by navigable waters dis- 
cussed by W-~LKEI~, J. 

(775) CIVIL ACTIOK tried before Whedbee,  J., and a jury, a t  March 
Term, 1916, of CARTERET. 

828 
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The case was before this Court at Spring Term, 1915, and is reported 
in  169 N. C., at p. 1. We then granted a new trial. At the last trial 
the jury returned the following verdict : 

1. Are Way Bros. the owners, in the actual occupation, and entitled 
to the possession of Lot No. 8 in said Block No. 7 in the plan of More- 
head City? Answer : "Yes ; by color of title more than seven years." 

2. Was Lot No. 8 in said Block No. 7 filled up above high-water mark 
and thus reclaimed by Way Bros. and those under whom they claim 
prior to the filling in of the other lots, including 6 and 7, by the Govern- 
q e n t  dredge ? Answer : "Yes." 

3. What amount and at what date did Way Bros. pay the city of 
Morehead on account of the construction of the bulkhead on the south 
side of Evans Street? Answer: "$1,000, on the 1st day of 1911." 

4. What amount and at what date did the Atlantic and North Caro- 
lina Railroad Company pay the city of Morehead on account of the 
construction of the bulkhead on the south side of Evans Street? An- 
swer: "$3,700, on 2 October, 1911." 

5. For  what length of time did Way Bros., and those under whom they 
claim, maintain and use a pier about 6 feet wide across Lots 6 and 7 to 
deep water in  Bogue Sound ? Snswer : "Twenty years or more." 

6. I s  the land described in the entry which includes Lots 6 and 7 
vacant and subject to entry and grant by the State? Answer: "Yes." 

Judgment was entered for the defendant upon the verdict, and the 
plaintiff appealed. 

Moore & D u n n  and J .  F. Duncan for 
Guion & G u i o n  and E. H .  Gorham for de fendads .  

WALKER, J. The questions raised in this case are of great impor- 
tance, but we think they have been decided by this Court in  Land Go. v. 
Hotel  Cfo., 132 N.  C., 517. When the case was here a t  a former term 
we gave expression to our views to some extent respecting the rights of 
the protestant under the grant to Norehead and Arendell, from which 
source its title was derived, and we virtually held, following what had 
been theretofore decided in Land Co. v. Hotel Co., supra, that the two 
grantees above named did not acquire the absolute and unrestricted right 
to title to the bed of the sound which was then covered by tidal waters, 
but only a qualified right, termed in the Hotel Co. case an easement, to 
use the waters in front of their shore land and the soil covered thereby 
for the specific purpose designated in the statute (The Code, sec. 
2751, since amended by Revisal, see. 1696, and further amended (776) 
by Public Laws 1893, ch. 17). Under Rev. Code, ch. 42, see. 1 
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(now Revisal, sec. 1693), lands covered by navigable waters were not the 
subject of entry, but this was changed by Acts of 1854-5, ch. 21 (Revisal, 
sec. 1696), and, in this respect, the policy of the State has been changed, 
and entries of such lands are permitted, but to a limited extent, and not 
with the capacity of acquiring absolute title thereto in fee as in case of 
entries upon and grants issued for other or dry lands. I t  was thought 
by the Legislature that in the case of lands covered by navigable waters 
the interests of the State would be better subserved by extending the - 
right of entry thereof to the riparian owners for the restricted purpose 
of using them for erecting ~vharves on the side of deep water in front of 
the shore in the manner provided in the statute (Revisal, sec. 1696), but 
the State evidently did not intend to part with all of its title, and 
granted merely a privilege or easement in the land and waters covered 
thereby, for the single purpose of building wharves in aid of commerce 
and a better enjoyment of the shores of navigable waters. When con- 
sidering this feature of the enactment, under which the Morehea'd and - 
Arendell grant was made, we said in our former opinion in this case: 
'(The right to enter land covered by navigable water, even for the re- 
stricted uses and purposes, was, of course, an exception to the established 
policy of the State, which had existed for many years, and a' statute like 
this, which is special in its nature, should not be carried in meaning 
beyond a strict construction of its language, and shouId be confined in 
its operation to the specified purposes. The right thus to enter land 
under navigable water was confined to ripariah-proprietors, the words 
being: 'Persons owning any lands on any navigable sound, river, creek, 
or arm of the sea' may so enter land, but for the purpose of erecting 
wharves on the side of the deep waters thereof, next to their lands, and 
the entry can extend only to 'deep water.' They are also confined to 
straight lines, and must not obstruct or impair navigation. I t  is true, 
the statute provides that they may thus enter the land covered by navi- 
gable water 'and obtain title as in other cases'; but this means no more 
than tha't a grant should issue for the land, and the expression does not 
carry with it the meaning that the title shall be the same as in other - 
cases where grants are issued for patentable lands. This could not be so, 
as the statute expressly restricts the nature of the grant and defines the 
interest or estate thereby conreyed, and, as said in Land Co. ?I. Hotel  Co., 
supra, the words of the grant must be considered as if the words of the 
statute, restricting the use of the land to the purpose of erecting wharves, 
had been written into it. One object of the grant was to afford founda- - 

tions for wharves, and it conreyed an easement to use the land for 
(777) the purpose specified in the statute. I t  was so held in  Land Go. 

v. Hotel Co., supra; and it was further held in that case that the 
easement was incidental to the ownership of the banks or shores of the 
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body of water, whether river or sound, and was inseparable from the 
riparian proprietorship." R. R. v. Way, 169 N. C., 1. 

The ownership of the shore and the right acquired by entry and grant 
under the statute (Revisal, sec. 1696) are inseparable, so that a convey- 
ance of any part  of the shore would carry with it the privilege or ease- 
ment of using the navigable waters in front of it and the submerged 
soil for the specific purpose of building wharves along the line of deep 
water. This mas the very ground and reason of the decision in Land CO. 
v. Hotel Co., supra. I t  was there contended by the plaintiff that under 
the Morehead and Arendell grant and mesne conveyances i t  had acquired 
a separate and independenctitle to the bed of the sound, and t h e  tidal 
waters covering it, which lay immediately in front of the shore owned 
and occupied by the hotel company, and upon which bed of the sound 
the latter company had built a gangway or wharf and bathhouses and 
was then occupying and using the same. With respect to this contention 
in  that case, the Court held: '(We are of the opinion that the grant to 
Morehead and Arendell of Square 83 operated to give them an  exclusive 
right or easement therein, as riparian owners and proprietors, to erect 
wharves, etc.; that when they ceased to be the owners of the land, by 
conveyance to the Shepherd's Point Land Company, such easement 
passed as appurtenant thereto, and that it has passed by the several con- 
veyances of the land as appurtenant to Square No. 1 ; that such easement 
passed to the defendant company, and the plaintiff has no such title to 
the soil under the navigable water as entitled it to maintain this action." 

u 

The Court was then considering the question as to what rights passed 
to the grantee under the entry which had been laid and the grant which 
had issued thereon, under the authority given by the Acts of 1854, ch. 21 
(Revisal, see. 1696), and concluded, after a full and learned review of 
the authorities by Justice Connor, that there was no absolute and inde- 
pendent ownership of the bed of the sound conferred by the statute, but 
only an  easement to use the same solely for the purpose indicated therein. 
The primary and even the exclusive intention of the statute was to grant 
submerged lands, and not dry lands, for the sole purpose of building 
wharves. Of course, the grantee had the implied power to do all such 
things and make such use of this land as wouldkffectuate this purpose, but 
he Tias not to own the land unrestrictedly as in the case of-otber lands 
granted by the State which are not so submerged. I f  the right given by 
the statute, which is to be perfected by an entry and grant, is only, 
in legal effect, an easement, we are unable to see why-when this (778) 
easement could no longer be elzjoyed, as the submerged land had 
become dry land-it was not altogether extinguished. The statute mani- 
festly contemplated that, in order to the continuance of the easement, 
the land should remain submerged except so far as it was necessary that 
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its condition should be changed for the enjoyment of the easement. I n  
Gregory v. Forbes, 96 N. C., 77, Chief Justice Smith, for the Court, said 
that ''A grant of lands covered by navigable waters can only issue 'for 
wharf purposes' "; and again, in the same case, that "The State can only 
issue a grant for land under navigable waters for the purpose of erecting 
a wharf, and then only to the riparian owner." As the place where the 
easement was located has been made dry land by filling in  behind the 
wall or bulkhead, the object of the State in granting it, under the statute, 
has ceased to exist. "When the purpose, reason, and necessity for an 
easement cease, within the intent for which it Iyas granted, the easement 
is extinguished. Hence, if an easement is not granted for all purposes, 
but for a particular use only, the right continues while the dominant 
tenement is used for that purpose, and ceases ~vhen the specified user 
ceases." 9 Ruling Case Law, see. 71. An easement may be lost by a 
permanent change in the condition of the estate so as to render its en- 
joyment impossible, as in this case. Washburn in his r o r k  on Ease- 
ments (3  Ed.), p. 654, says: "It is stated, as a general proposition, that 
if an easement for a particular purpose is granted, when that purpose 
no longer exists there is an end of the easement"; and again, at p. 655: 
"Where there was a right of way from a piece of upland through a dock 
to deep water, and a street was laid out between such parcel and the deep 
water, and by its construction filled up the dock, cutting off communica- 
tion between the upland and the water, it Tvas held that the right of way 
was thereby extinguished," citing Xussey v. Proprietors o f  Cnion 
Wharf, 41 Me., 34. Where the change in the land or tenement is of such 
a decisive and conclusive a nature that the easement can no longer be u 

enjoyed, it is extinguished, as where a piece of land subject to an ease- 
ment is washed away by the encroachment of a river, the easement 
ceases, Weis v. illeyer, 17 S. W., 339; or where there is the grant of a 
right to grind at  a mill, and the mill can no longer be used for the pur- 
pose of grinding, the right terminates. Hahn v. Baker Lodge, 21 Ore., 
30. See, also, upon this subject, 14 Cyc., 1194. "An easement granted 
or reserved for a purpose definitely declared, ceases when this purpose 
no longer exists." Jones on Easements, see. 843. I n  this case, plaintiff 
has consented to the erection of a structure which is incompatible with 
the continuance of the easement it acquired and which has so essentially 

changed the nature of the soil which was the subject of the ease- 
(779) ment as to render nugatory the purposes for which the latter was 

originally granted. The land has been wholly direrted from that 
use and subject&-to an inconsistent one. 

I n  our former opinion it was said: "If the case should return to this 
Court, i t  may become necessary to decide more precisely what is the 
nature of the estate or interest which passed by the grant from the State; 



N. C.] FALL TERM, 1916. 

but this mill depend largely upon the facts then before us, as it may 
prove to be immaterial upon those facts whether it is an easement merely 
or an estate upon condition subsequent-a determinable or base fee. 
What we h a ~ e  said concerning that interest is sufficient to dispose of this 
appeal, without any more definite expression of opinion in regard to it. 
I t  is sufficient, for the present, to say that the judge was in error when 
he took the other view of it.'' 

We are constrained by the precedents in this Court to hold that plain- 
tiff acquired only an easement in the bed of the sound in front of its 
shore lots. The identical construction was plainly given to the statute 
(Revisal, see. 1696), in Land PO. v. Hotel Co., supra, and as it is a rule 
of property, if for no other reason, .\ve must follow it. The point was 
directly raised in that case and decided, and the ruling governs this case. 
The same meaning was adopted in other cases decided by this Court and 
cited in the opinion in Land Co. c. H o f e l  Co., supra, and especially 
Gregory v. Forbes, supra.  and Hol ley  v. Smith, 130 N. C., 85. I n  the 
last cited case the present C'hief Just ice  said: "The land here in ques- 
tion, as was admitted on the trial, is covered by the navigable waters of 
Chowan Rirer, and, therefore, it was not subject to entry, except for 
n~harves by the adjacent riparian owner in front of his own property, 
and even then subject to restriction." The question was not presented in  
B o r d  v. Wool ,  107 N. C., 139, as no grant, under the statute, was ever 
issued to either of the parties to that section. 

I n  the view taken by us of this case, it is unnecessary to consider the 
matters discussed in the brief or the other exceptions of the appellant, as 
our conclusion is that the State has granted only an easement in the bed 
of the sound, and as this has been changed to dry land by reclamation 
in the manner already described, the easement was destroyed, and the 
land, in its new form, belonged to the State, discharged of the easement, 
and, being vacant, was subject to entry. I t  results that there is no error 
in the judgment of the court. 

No error. 

ALLEN, J., dissents. 

Cited:  I n s .  Go. v. Parmele,  214 K.C. 69, 70 (d) .  
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( 780 )  
F. G. JAMES ET AL. T. OSCAR HOOKER ET AL. 

(Filed 22 December, 1916.) 

1. Deeds and Conveyances-Interpretation-Estates-Contingent Interests 
-Vested Interests-Death of Life Tenant. 

A conveyance of land to the wife for life, with remainder over after 
the expiration of her life estate to the children of her present marriage, 
now or that  are  hereafter born thereof, and the lawful descendants of 
said children, etc., "that are  living a t  her death," does not convey a vested 
interest to the remaindermen a t  the time of its execution; but a con- 
tingent one, to be vested in such as  a re  alive a t  the designated time and 
then fill the description. 

2. Deeds and Conveyances-Estates-Contingent Interests-"Descendants" 
-Descent and  Distribution. 

A life estate to the wife in lands, with remainder, to take effect a t  her 
death, to the children of the marriage, "and the lawful descendants of 
said children," etc. : Held, the words "descendants of said children" refer, 
nothing else appearing, to those upon whom the law would cast the prop- 
erty by descent, including the lineal issue of the deceased life tenant, and 
not her grandchildren, whose parents were alire a t  the time of the falling 
in of her estate. 

3. Deeds and  Conveyances-Estates-Contingent Interests-Estoppel-Re- 
butter. 

Where a conveyance of lands is upon contingent remainder to the 
children of the life tenant living a t  the time of her death, and thereto- 
fore some of them have attempted to convey their interests by deeds, a s  
vested, and thereafter fulfill the conditions imposed by being alive a t  her 
death, the happening of the contingency passes the estate of the grantors 
by way of estoppel and rebutter. 

SPECIAL PROCEEDINGS to  sell l and  f o r  partition, t ransferred to civil 
issue docket a n d  heard on case agreed before L y o n ,  J. ,  a t  Norember 
Term, 1916, of PITT. 

There  was judgment making  division of the property, and  certain 
claimants  whose interests were adversely affected excepted and  appealed. 

J.  B. James for plaintif f .  
W i n s f o n  & B i g g s  for J a m e s  and W h e d b s e .  
A lb ion  Dunn, H a r r y  S k i n n e r ,  F .  C .  H a r d i n g  for de fendan f .  
L. G. Cooper for t h e  Dancys .  

HOKE, J. T h e  property i n  controversy, a certain lot i n  the town of 
Greenville, N. C., or its proceeds, is  subject t o  disposition according t o  
t h e  provisions of a certain deed, i n  t e rms  a s  follows: 
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"Know all men by these presents, that I, Edward C. Yellowly of Pitt  
County, North Carolina, for and in consideration of the sum of 
$1 to me in hand paid, doth bargain, sell, alien, and convey to (781) 
Penelope E. Dancy, wife of George A. Dancy, a certain piece or 
parcel of land in plan of said town as Lot No. 92, whereon she now lives, 
for and during the period of her natural life, with remainder over after 
the expiration of her said life estate to the children now or that are 
hereafter born of the intermarriage of the said George A. Dancy and 
Penelope, and the lawful descendants of said children, their heirs and 
assigns, that are living a t  her death. 

('To have and to hold the said premises, with all and singular the 
privileges, rights, appurtenances, and improvements thereto belonging 
to the said Penelope E. Dancy for and during the term of her natural 
life and to the said children and their descendants in manner as afore- 
said, and their heirs and assigns, in fee simple forever." 

Penelope, the life tenant, died in  1916, and the facts and circum- 
stances pertinent to the operation and proper construction of the deed 
are very well epitomized in the brief of counsel as follows: 

The children living at  the execution of the deed: 
(1 )  Josephine Dancy, wife of D. V. N. Seawell; (2)  Melissa Nelson, 

wife of H. E. Nelson ; (3)  Lula Cleves, wife of L. E. Cleves ; (4) Joseph 
Dancy; (5 )  George E. Dancy ; (6) Elizabeth Dancy; (7) William C. 
Dancy; (8) Frank Dancy. 

Children and descendants of dead child living at  the death of 
Penelope : 

(1) Josephine Seawell, ( 2 )  Joseph J. Dancy, ( 3 )  Elizabeth K. 
Goodwin, (4) William C. Dancy. (5) Charles O'Hagan Dancy, soa of 
George Dancy, deceased. 

Status of parties from 1869 to death of Penelope in 1916: 
Josephine, now living; has one child. I n  1897 conveyed her interest 

to James B. Cherry. 
Joseph, now living; has two children. I n  1886 conveyed his interest 

to James B. Cherry. 
Elizabeth, now living, and ha's made no conveyance. 
William C., now living; has three children. I n  1888 conveyed his 

interest to Oscar Hooker. I n  1912 conveyed his supposed interest, 
because of the death of his sister Melissa, to R. W. King. 

George Dancy, died in 1886. He  conveyed his share to Oscar Hooker. 
After the death of the life tenant, George Dancy's son and "descend- 

ant," Charles O'Hagan Dancy, conveyed his interest as such "descend- 
ant" to Har ry  Whedbee and R. W. King equally. 

Melissa is dead. She left no children and made no conveyance. 
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Lula Cleves died in 1906, learing no issue. She undertook to convey 
her supposed interest to Barry Skinner. 

(782) Frank Dancey died in 1907, leaving no issue. He  undertook to 
convey his supposed interest to Oscar Hooker. 

F. G. James's wife is the heir at law of James B. Cherry, and Harry 
W. Whedbee is the purchaser of one-half of the interest belonging to 
Charles O'Hagan Dancy, son of George, who predeceased his mother, 
Penelope. 

'C'pon these the facts and conditions chiefly relevant to the questions 
presented, we are of opinion that there was error in the judgment of 
the court to the effect that the deed, at  the time of its execution, con- 
veyed to the remaindermen therein a vested interest and making di~is ion 
of the property on that basis. I f  the instrument in its granting clause 
had omitted the words, "that are living at  her death," the ruling of his 
Honor would have been in accord with our decisions, Harris v. Russell, 
124 N. C., 547; Pollard v. Pollard, 83 N. C., 97; Brinson v. Wharfon, 
43 N .  C., 80; Rives v. Frizzle, 43 N. C., 237; but the addition of these 
words just after the estate in remainder, "to the children now or that 
may hereafter be born of the intermarriage of the said George A. Dancy 
and Penelope and the lawful descendants of said children, their heirs 
and assigns," and qualifying both the words "children and their descend- 
ants," renders the interest a contingent one and requires that the rightful 
claimants should be living and answer the description at  the death of 
the life tenant. Vzlzson v. Wise, 159 N. C., 653; Lathan v. hrnber  Co., 
139 N. C., 9 ;  Bowen v. Hackney. 136 N.  C., 187; Whitesides v. Cooper, 
115 N.  C., 570; Watson c. Smith, 110 N. C., 6 ;  Irvin v. Clark, 98 
N. p., 437. 

I t  is contended for some of the appellants, children of the grantees in 
remainder who are now living, and were at the death of the life tenant, 
that they properly come within the meaning of the term "descendants" 
as used in the deed, and should be allowed a proportionate share of the 
property; but, on the record and facts in evidence, the position cannot 
be sustained. The primary and linguistic definition of descendants re- 
fers to the lineal issue or heirs of a dead and not a living parent or 
ancestor, and, when the term is used in reference to tenure of property 
and without anything to change or modify the ordinary meaning, 
authority is to the effect that it refers to persons upon whom the law 
has cast the property by descent, and includes only the lineal issue of a 
deceased ancestor. Parish c. Nills, 101 Texas, 276; Dixon v. Pendleton, 
90 S. C., 8 ;  Rembert v. Vetoe, 89 S. C., 198; Duncan v. Clark, 90 S .  E., 
Current No. 3, p. 180. 

There is not only nothing here to qualify the ordinary meaning of the 
word, but the evident purpose of the parties and the language of the 
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instrument clearly refers to the property in reference to descent cast, 
and being to "descendants" as a class, these and other cases seem 
to hold that the statute of descents should be resorted to for the (783) 
purpose of ascertaining the interest to which the descendants are 
entitled, that is, whether they take per stirpes or per capita. 

This question is not further pursued for reason that in the present 
instance there is only one living descendant of a deceased parent, to wit, 
Charles O'Hagan Dancy, and his interest is therefore the same whether 
he takes in one vie17 or the other. So far as the record discloses, the 
claimants, under conveyances from the children, remaindermen who 
were living at the death of the life tenant, and from Charles O'Hagan 
Dancy, the only living descendant of a deceased child, are entitled to 
hold according to the tenor of their deeds, for, although by reason of 
the contingency, the estate they undertook to conaey may not haye been 
a transnlissible interest at the time the deeds were executed, our deci- 
sions hold that on the happening of the contingency the estate of the 
grantors, by proper conveyances, would pass by way of estoppel or 
rebutter. Buchannn v. Harrington, 141 N. C., 39; Poster T .  Hackett, 
112 N. C., 546; Wnfson v. Smith, 110 N. C., 6. 

Applying these principles to the facts in evidence and as agreed upon 
by the parties, i t  follows that Oscar E. Hooker is the owner of one-fifth 
interest in the property as grantee of W. C. Dancy; that Mangie James 
is the owner of two-fifths interest as the heir at lam of James B. Cherry, 
grantee of Joseph and Josephine Dancy ; that Elizabeth Goodwin is 
owner of one-fifth interest; that Harry Whedbee and Nattie E. King 
are each entitled to one-tenth interest as grantees of Charles O'Hagan 
Dancy, the grandchild and only living descendant of a deceased child. 

This will be certified, that judgment may be entered according to this 
opinion. 

Reversed. 

Cited: Unirlersity v. Markham, 114 N.C. 342 ( Ic )  ; Witty c. Witty, 
184 N.C. 381 ( l c ) ;  Pratt v. Mills, 186 N.C. 397 ( I c ) ;  Williams v. 
Sasser, 191 N.C. 447 ( I d ) ;  Pulton v. Waddell, 191 N.C. 689 ( l c )  ; 
Yarn Co. v. Dezcstoe, 192 N.C. 125 (2c) ;  Haywood v. Bigsbee, 207 
N.C. 694 (212). 
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(784) 
N. F. TEETER v. POSTAL TELEGRAPH-CABLE COMPANY. 

(Filed 22 December, 1916.) 

1. Telegraphs-Easements-Rights of Way-Additional Burden-Compen- 
sation-Damages. 

The construction of a telegraph company's lines upon a railroad right 
of way imposes a n  additional burden upon the fee-simple title to the lands 
which entitles the owner to compensation. 

Z. Telegraphs-Easements-Rights of Way-Requisition of Right. 
-4 telegraph company can only acquire a n  easement in lands for con- 

struction and maintenance of its lines by grant,  or pursuant to the 
statutes, Revisal, secs. 1672, 1573, or by adverse and continuous use for 
twenty years, the period of the acquisition by such user for five years, 
allowed to railroad companies by Revisal, see. 394, not extending to tele- 
graph companies. 

3. Limitation of Actions-Trespass-Continuous Trespass-Independent 
Acts. 

The statutory requirement that  a n  action for damages for continuing 
trespass on lands shall be barred after three years from the date of the 
original trespass, by the use of the words "continuing trespass," refers 
to trespass upon real property, caused by structures permanent in their 
nature where the wrongful act, being continued and complete, causes 
continuing damages, or where injuries from like sources are caused, or 
by companies in the exercise of some quasi-public franchise, and was not 
intended to apply when every successive act amounted to a distinct and 
separate renewal of wrong. 

4. Same-Telegraphs-Easements-Rights of Way. 
Where a telegraph company has constructed its line of poles and wires 

along a railroad right of way on the lands of the owner more than three 
years next before the commencement of the owner's action for trespass, 
but  within three years has constructed a n  additional line of its wires 
thereon a n d  repaired its old line, replacing some of the old poles with 
new ones, in the same holes: Held,  the plaintiff's right to damages for 
the construction of the old line is barred by the statute, but the wrongful 
maintenance of the old and the building of the new line was a separate 
and independent trespass for which permanent damages may be awarded 
it. Revisal, see. 395 ( 3 ) .  

5. Telegraphs-Easements-Rights of Way-Permanent Damages-Right 
t o  Repair. 

Upon payment of a recovery for permanent damages for a right of way 
in plaintiff's action of trespass against a telegraph company, the defend- 
ant, so f a r  as the plaintiff is concerned, acquires the right to maintain 
its lines on the land for an indefinite period, and to enter on the same 
whenever reasonably required for the planting, repairing, and preserva- 
tion of its poles and other property. 
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TEETER 2). TELEGRAPH Co. 

6. Telegraphs-Easements-Rights of Way-Measure of Damages-Pros- 
pective Values. 

In admeasuring the damages for the impositioli of an additional burden 
upon the plaintiff's land by the construction and maintenance upon a 
railroad right of way by the defendant t;elegraph company of its line of 
poles and wires, the inquiry is not confined to the diminution in value 
of the land as then used, but is extended to all the uses for which it is 
adapted or rrppliafi and which may be reasonably anticipated in the 
further use or development of the property; and under the circumstances 
of this mse it is Held ,  that the inquiry should not be confined to the 
diminution of plaintiff's land as farmin, lands, but that its availability 
for factory sites was properly considered. 

CIVIL ACTION to recover permanent damages for the erection and 
maintenance of a telegraph line, poles, wires, etc., on plaintiff's land, 
tried before Long, J., and a jury, at April Term, 1916, of Ca- 
BARRUS. ( 7 8 5 )  

Defendant denied liability and pleaded the three years statute 
of limitations, Revisal, see. 5, subsec. 3. 

The summons seems to have been issued in December, 1914, or Janu- 
ary, 1915, and there was evidence tending to show that the poles were 
originally placed on plaintiff's land and on the right of way of the North 
Carolina Railroad Company more than four years before that date, and 
that in 1909, owing to the fact that the Southern Railway, lessee of 
North Carolina Railroad, had constructed a double track, the defendant 
moved its poles and lines further out into plaintiff's field, where it was 
still maintained and operated, and that in 1914, not long before action 
instituted, defendant had repaired the portion of its line situate on 
plaintiff's land, putting in several new poles, these being put in the same 
holes as formerly and causing further damage and injury to said land. 

On issues submitted, the jury rendered the following verdict: 
1. I s  the plaintiff M. F. Teeter the owner and in the possession of 

the lands over which the defendant constructed its telegraph line within 
the right of way of the railroad company ? Answer : "Yes." 

2. I s  the plaintiff's cause barred by the statute of limitations, as 
alleged in the answer ? Answer : "NO." 

3. What permanent damages, if any, is plaintiff entitled to recover 
of the defendant for the erection and maintaining of said telegraph 
line on his land as existing and in operation? Answer: '($250." 

Judgment on the verdict, and defendant excepted and appealed. 

J. W .  Keerans, 111. H. C"aldwel1, and L. T .  Hartsell for plainti f .  
J .  Lee Crowell and H.  S. Williams for defendant. 
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HOKE, J. I t  is not denied by defendant that the telegraph line super- 
imposed upon a railroad right of way is an additional burden which en- 
titled the owner to compensation, Hodges v. T e l .  Co., 133 X. C., 226; 
Phil l ips  v. Tel. Co., 130 N.  C., 513 ; but objection is made to the validity 
of plaintiff's recorery on the ground, chiefly, that his Honor should have 
held as a conclusion of law that, on the facts in evidence, plaintiff's 
cause of action is barred by the three years statute of limitations, Re- 
visal, see. 395, subsec. 3, the language being as fol l~ws:  ''Aptions shall 
be brought withill three years for ti.esl)ass on real property. Wheii the 
trespass is a continu+ me, within three years from the original tres- 
pass, and not thereafter." 

Speaking to this section in Sample  v. Lumber Co., 150 N.  C., pp. 165- 
166, action for wrongful entry and cutting timber on another's land, the 
Court said: "True, the statute declares that actions for trespass on real 

estate shall be barred in three years, and when the trespass is a 
(786) continuing one such action shall be commenced within three years 

from the original trespass, and not thereafter; but this term, 
'continuing trespass,' was no doubt used in reference to mrongful tres- 
pass upon real property, caused by structures permanent in their nature 
and made by companies in the exercise of some quasi-public franchise. 
Apart from this, the term could only refer to cases where a wrongful 
act, being entire and complete, causes continuing damage, and was never 
intended to apply when every successive act amounted to a distinct and 
separate renewal of wrong." 

Referring to the language of the section and the interpretation of it 
suggested in that decision, the Court is inclined to the opinion that this 
is a continuing trespass within the meaning of the law, and for damages 
incident to the original wrong, and for that alone, no recorery could be 
sustained. But this is a suit for permanent damages, and on recovery 
and payment, so far as plaintiff is concerned, confers on the defendant 
the right to maintain its line on plaintiff's land for an indefinite period 
and to enter on the same whenever reasonably required for the "plant- 
ing, repairing, and preserration of its poles and other property." Cavi- 
ness v. R. R., ante, 305. I t  is a suit to recover for the ~ a l u e  of the ease- 
ment, ~ ~ h i c h  can pass to defendant only by grant or by proceedings to 
condemn the property pursuant to the statute, Revisal, sees. 1572-1573, 
or by ad-rerse and continuous user for the period of twenty years. 

I11 case of railroads, by section 394 of the Revisal this period has been 
reduced to five years, bnt there being no such statute as to telegraph 
companies, the common-laxv period of twenty years is required. Geer 
T .  W a f e r  Co., 127 N. C., pp. 349-353. 

I t  was objecred further for defendant that plaintiff, in giving his 
opinion as to the amount the value of the land m-as decreased by the 
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imposition of the easement, was allowed, in describing his property, to 
base his estimate upon its value both for farming lands and its eligibility 
for factory sites, the land being used then only for farming; but the 
objection is without merit. 

I n  Brown v. Power Co., 140 N. C., 333, in reference to such an esti- 
mate, it mas held, among other things: "In estimating its value, all the 
capabilities of the property and all the uses to which it may be applied 
or for which it is adapted may be considered, and not merely the condi- 
tion it is in at the time and the use to which it is then applied by the 
owner." 

I n  R. R. 71. Armfield, 167 N. C., pp. 464-466, the Court quotes, with 
approval, from Pierce on Rys., p. 217, as follows : "The particular use to 
which the land is applied at the time of the taking is not the test of its 
value, but its availability for any valuable or beneficial uses to 
which it would likely be put by men of ordinary prudence should (787) 
be taken into account. I t  has been well said that the compensation 
'is to be estimated by reference to the uses for which the property is 
suitable, having regard to the existing business and wants of the com- 
munity, or such as may reasonably be expected in the immediate future.' 
But merely possible or imaginary uses, or the speculative schemes of its 
proprietor, are to be excluded." ,4nd the principle is applied and fully 
approved in the recent case of R. R. v. Mfg. Co., 169 N. C., 156. 

We find no error in the proceedings, and the judgment for plaintiff 
is affirmed. 

No error. 

Cited: Query v. Telegraph Co., 178 N.C. 640 ( I c ) ;  Query v. Tele- 
graph Co., 178 W.C. 641 (5c, 6c) ;  Power Co. v. Power Qo., 186 N.C. 
184 (6c) ; Rouse v. Kinston, 188 N.C. 11 (Ic)  ; Rouse v. Kinston, 188 
N.C. 12 (613) ; Noses v. Mo~ganton, 195 N.C. 100 ( Ic )  ; Crisp v. f i g h t  
Co., 201 N.C. 50 ( Ic )  ; Davis v. Alexander, 202 N.C. 135 (Ic)  ; Lightner 
v. Raleigh, 206 N.C. 504 (3c, 4c) ; Ivester v. Winston-Xdem, 215 N.C. 
8, 9 (4c) ; Hildebrand v. Telegraph Co., 219 N.C. 410 (6c) ;  Love v. 
Telegraph Co., 221 N. C. 470 (4c);  Tate v. Power Co., 230 N.C. 
258 (4d). 
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F. M. WILLIAMS r. SUPREME CONCLAVE IMPROVED ORDER O F  
HEPTASOPHS. 

(Filed 22 December, 1916.) 

Insurance-Assessments-Glassification of Members-Appeal and Error- 
Judgments of Lower Court. 

The plaintiff became a member of defendant insurance order upon a 
certain premium rate, with a right of assessment of all the members upon 
a ratable plan to pay losses out of a common fund. This plan was changed 
by the company, placing plaintiff in a class with those who had insured 
before a certain date, and those thereafter in a separate class. The judg- 
ment of the lower court permitting plaintiff to recover is affirmed. 

HOKE, J., dissenting; ALLEX and BROWX, JJ., not sitting. 

- ~ P P E A L  by defendant from Lane ,  J., at July Term, 1916, of C A T A ~ ~ B A .  

J o n e s  & W i l l i a m s  for p l a i n t i f .  
O l i n  B r y a n  and W .  Fe ims ter  for de fendun f .  

CLARK, C. J. On 3 January, 1899, the defendant issued to the 
plaintiff an insurance policy known as a '(Second Rate Benefit Certifi- 
cate," by the terms of which the defendant in return for payments to be 
made by plaintiff, and the perfornlance of certain stipulations, agreed to 
pay to the wife and children of the plaintiff at his death the sum of 
$2,000. At  that time the plaintiff was 44 years of age. The policy was 
obtained in this State and by the solicitation of the defendant's agent. 
At  the time the agent gare to the plaintiff a pamphlet in which, among 
other things, it was stated: "As evidence of its wise and economical 

management, strict medical examinations and the careful selec- 
(788) tion of its membership, it has been able to maintain, in the 

twentieth year of its age, an average of nine assessments a year." 
I n  the body of the pamphlet was the table of rates for insurance which 
at plaintiff's age at  the time of his taking out this policy was "$2.04 per 
month for $2,000 of insurance," and underneath the table was the fol- 
lowing sentence: "The fund is raised by assessments levied upon eakh 
member, according to a regular graded scale, a n d  t h e  a m o u n t  paid b y  
the appl icant  remains  h i s  assessment f o r  l i fe .  Assessments may be 
called as often as they are required." 

Under the constitution and by-laws in  force at the issuance of the 
certificate to the plaintiff the e n t i w  membersh ip  of the order were to 
pay assessments sufficient to pay death losses, the same to be apportioned 
among all t h e  members ,  according to the age of each member at  the date 
of his entrance, which for plaintiff was $2.04, unless the member should 
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change his rate, for instance, from a $2,000 rate to $3,000, as is shown 
i n  the pamphlet. The defendant admits that the plaintiff was accepted 
a t  the table of rates in force at  that time. The receipts from all the 
members were to go into a common fund from which death benefits were 
to be paid, each member paying his proportionate share into the fund, 
assessments beinn made at stated intervals and for stated amounts, with 

u 

the privilege of levying extra assessments, if necessary, but when made 
the assessment should be on all members alike, and all death losses were 
to be paid from a single fund. 

I n  1901 the amount of assessments was increased and the right to levy 
extra assessments abolished. The assessments were again raised in 1909. u 

but the rate continued to be based substantially on the age at entry and 
were laid upon all members, creating a common fund to which all con- 
tributed and from which each was to dram in event of death. The 
wlaintiff submitted and remained a member till 1 December. 1915. at 
which time he was forced out by the change in the contract by the de- 
fendant, which constitutes the ground of this action. The change was 
made without notice to the plaintiff, and the defendant attempted to 
apply the provisions to the plaintiff's contract of insurance against his 
will. The plaintiff ceased to make payments and was suspended, and 
cannot now, under the bylaws, be reinstated. 

These changes which were adopted by resolutioii provided, in  effect, 
that all persons who joined the order subsequent to 1 January, 1914, 
were placed in a separate class from those who joined prior to that date, 
and their contributions were put into a separate fund, and none of their 
contributions were to be used to pay death losses occurring among those 
joining prior to 1 January, 1914; but those joining prior to that date 
were placed in a separate class and were required to pay all death losses 
occurring in their class. No nem7 members were permitted to 
enter plaintiff's class and that class were not permitted to share (789) 
in the contributions from members joining subsequent to 1 
January, 1914. 

Under this system the assessments upon the plaintiff became, of 
course, much higher than if the entire membership had continued to 
share in the burden of all the deaths, with the result that if the plaintiff 
was the longest liver in that class he would have to pay his own death 
loss, and in the meantime would as a member of a constantly dwindling 
class, have been required to pay higher a'nd higher assessments on 
the death of each of his fellow members. 

This result puts the plaintiff in exactly the same position as the 
plaintiff in Strauss v. Life Assn., 126 N. C., 971; s. c. ,  128 N. C., 465. 
The options offered really give the plaintiff no relief. I f  he had elected 
to accept any one of them he would have been in the same position as a 
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new member coming into the order who had never held a policy of insur- 
ance. The ralue of his policy was completely destroyed and he would 
start anew. The plaintiff could not be required to accept the options 
offered which would destroy every right he had acquired under his 
policy and by virtue of his payments already made. The defendant hav- 
ing violated its contract with the plaintiff, he can stand upon his rights 
and recover the damages caused him by the breach of contract, under 
Strauss' case, supra. 

I f  the plaintiff had accepted option 1 he would have to pay assess- 
ments a t  the rate of his attained age, while those joining subsequent to 
1 January, 1914, would pay only at  the age of their entry. 

I f  he accepted options 2 or 3, the face .value of his policy and the 
amount of his insurance were reduced, while no change was made in 
the amount of insurance of those who joined subsequent to 1 January, 
1914. This was a discrimination against the plaintiff. Option 4 did 
not apply to him. 

This is not a case of increase of assessments, but it is a discrimination 
between members. The certificate held by the plaintiff is a contract of 
insurance. Bacon Benefit Societies, sees. 51, 52; Xtrauss v. Life Assn., 
126 N. C., 971; s. c., 128 N. C., 465; Hill v. Life dssn., ib., 463; Makely 
v. Legion of Honor, 133 N. C., 367. 

The certificate issued to the plaintiff is "deemed to have been made 
within this State and subject to our laws." Laws 1893, ch. 299, see. 8 ;  
Ins. Go. v. Edwards, 124 N. C., 116; Horton v. Ins. Qo., 122 N. C., 498 ; 
Williams v. Life Assn., 145 N.  C., 128. 

Our decisions above quoted settle the point in  issue in favor of the 
plaintiff. I n  Bragatu v. flupreme Lodge, 128 N. C., 357, it is said: "It 
is not shown that the assured had any notice of or assented to this 

amendment. A provision that one should become a member sub- 
(790) ject to the power of the corporation to change its by-laws cannot 

be construed into liberty to change at  its will the contract of in- 
surance i t  has made with each insurer. The company and the insured 
occupy entirely two different relations. I n  one it is a company and the 
other party one of its members. I n  that relation, the by-laws or consti- 
tution can be amended at will of the majority, if done in the legal and 
prescribed mode. The other relation is that of insurer and insured, and 
this contract relation cannot be altered save by the consent of both 
parties, and the party alleging that the consent was given must show it." 

''B mere general consent that the constitution and by-laws may be 
amended apply only to such reasonable regulation as may be ~ i t h i n  
the scope of its original design." Strauss v. Life Assn., 126 N. C., 971. 
We do not think that the alternatire offered the plaintiff in this case is 
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reasonable, for  the reasons already given. The other exceptions do not 
require discussion. 

N o  error. 

HOKE, J., dissenting. 
BROWN and ALLEN, JJ., not sitting. 

Cited: Wilson v. Order of Heptasophs, 174 N.C. 631 (cc) ;  Hollings- 
worth v. Supreme Council, 175 K.C. 624, 633 (0). 

IK RE MERCER FAIN, AR' IKFANT. 

(Filed 22 December, 1916.) 

Habeas Corpus-Custody of Child-Rights of Father. 
In proceedings in habeas corpus by the father for the care and custody 

of his motherless infant child, the father is entitled thereto as a matter 
of right, unless it appears that he is an unfit or unsuitable person to 
whom to intrust its welfare; and it is made to appear that he is 
financially able to take care of the child and will suitably provide for its 
physical, mental, and moral welfare, it  is error for the judge hearing the 
matter to  deny the prayer of his wi t  and award the custody to the two 
grandmothers of the child, alternately, though they are of most excellent 
character and suitable for the charge. 

WALKER, J., concurring; CLARK, C. J., dissenting. 

PROCEEDING in  habeas corpus, before Long, J., 1 3  June,  1916, in the 
Superior Court of CHEROKEE County. Upon the hearing his  Honor 
rendered judgment, from tvhich the petitioner, W. Mercer Fain, ap- 
pealed. 

Dillard & Hill for the petitioner. 
Witherspoon & Witherspoon and M. W .  Bell for respondent. 

BROWK, J. The petitioner is the father of W. Mercer Fain,  (791) 
Jr., born 10  February, 1915, and now in the custody of the re- 
spondent, C. M. Wofford, who was the father of the  child's mother, 
which said mother died on 1 March, 1916. 

Upon the hearing before his Honor, Judge Long, the custody of the 
child was awarded to the two grandmothers, six months to each. The 
evidence and findings of fact show that  the petitioner separated from 
his wife before her death and that  he had a serious disagreement with 
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his father-in-law, the respondent. There is no evidence that the peti- 
tioner intended to abandon his child and there is no evidence or finding 
of fact that he is a man of bad character and unsuitable to have the care 
of his infant child. On the contrary, it appears to be uncontradicted 
that he lives with his parents, who are people of good character and mell- 
to-do financially; that he is well able financially to care for the child, 
and that his mother, Mrs. Fain, has agreed to rear the child for her son. 
His Honor finds as a fact that Mrs. Fain is a woman of most excellent 
character, and awards the custody of the child to her for six months of 
the year. I t  is true, in matters of this character the welfare of the child 
is the chief consideration of the court, but the father has certain natural 
rights which the courts have always respected. The fact that he had a 
difficulty with his father-in-law and did not live with his wife at the 
time of her death does not take away from him the ordinary right of a 
father to the care and cutody of his child. 

I n  Latham v. Ellis, 116 N. C., 30, a case very similar to this, the 
Court said: "In North Carolina the father has always been entitled to 
the custody of his children against the claims of any one except those 
to whom he may have committed their custody and tuition by deed (sec. 
1562 of the Code) ; or unless his is found to be unfit to keep their charge 
and custody by reason of his brutal treatment of them or his reckless 
neglect of their welfare and interests, when their custody will be com- 
mitted to some proper person on application to the courts." 

This question is fully discussed by Mr. ,Justice Walker in Newsome v. 
Bunch, 144 N. C., 15, and by .Mr. .Justice Hoke in the case of Mary Jane 
Jones, 153 N. C., 312, and the right of the father to the custody of his 
child is recognized and sustained. Upon the findings of fact and the 
evidence in the case, we think his Honor erred in denying the right of 
the father to the custody of the child. I f  it can be shown that the father 
is unsuitable and incapable of taking care of his child, then those who 
are interested in  i t  may apply to the courts to change its custodian. 

I n  the record before us there is no finding of fact and no evidence 
which justifies the court in denying the legal rights of the father. 

(792) The cause is remanded with instructions to enter judgment in 
accordance with this opinion. 

Reversed. 

WALKER, J., concurring: I do not think it has been held by this 
Court that the father's right to the custody of his infant child is absolute 
or unquestionable. He  has the preferred or paramount right, but he may 
lose it by his conduct or other causes resulting in unfitness. I n  New- 
some v. Bunch, 144 N.  C., 15, we said that this preferred right of the 
father was based upon his duty to protect his child and provide for its 
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maintenance and education, which obligation, in no legal sense, rests 
upon its grandparents. This fact should have some weight with the 
court in deciding between the contestants for the child's custody, apart . - 

from the natural claim of the father to the first consideration, as the 
death of the grandparents, or their inability to care for the child, might 
leave it without adequate protection and support. "The father, and on 
his death the mother, is generally entitled to the custody of the infant 
children, in asmuch as they are their natural ln-otectors for maintenance 
and education. But the courts of justice may, in their sound discretion 
and when the morals, safety, or interests of the children strongly require 
it, withdraw the infants from the custody of the father or mother and 
place it elsewhere." This was said by Chancellor Kent in his Commen- 
taries, vol. 2, p. 205, and we indorsed his statement of the law in Latham 
v. Ellis, 116  hT. C., 30, and I n  re Tumer, 151 N.  C., 474. 

I n  this case there is a finding which reflects no credit upon the father 
if it is viewed in one permissible aspect; but there is no finding of the 
main, ultimate, and essential fact that the father is an unfit person to 
have the custody, nor is there any finding of facts from which we can, or 
rather from which we must necessarily infer the material fact, as if it 
had been found in so many words. I t  might have been better, in the 
exercise of our discretion, to have required the essential fact to be found 
definitely before proceeding to pass upon the rights of the parties; but 
in  the absence of a specific finding of such fact, the preferred right of 
the father has not been impaired, and the case is brought within the 
principle as stated in the concluding words of 9ewsome c. Bunch, 144 
N. C., at  p. 18 :  "While the court, in the exercise of a sound discretion, 
may order the child into the custody of some person other than the 
father, when the facts and circumstances justify such a disposition of 
the child, we do not think that any such case is presented in this record 
as should induce us to adopt that course and except this case from the 
general rule. The father has done nothing by which he hds incurred a 
forfeiture of his right to the custody of his offspring. There is 
no room for the exercise eren of a sound discretion in favor of (793) 

\ ,  

the grandparents who now have possession of the child. Speaking 
for himself, and not committing the Court to his view, the writer of - 
this opinion would hesitate to remore the child from its present custody, 
if the law were more elastic and we were vested with a larger discretion - 
than is given by the law; but we must follow the precedents and the 
general principles of justice esta'blished by them, though the result may 
be contrary to what we may consider as the real merits of the particular 
case, and though by the facts, even as found by the court, our sympathies 
may be enlisted in behalf of the grandparents. The insistence upon his 
strict right under the circumstances may not be very creditable to the 
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petitioner, yet the law is inexorable in such a case, and cannot be made 
to yield in  deference to a mere sentiment or to a tender regard for the 
feelingsof one of the parties; nor are we permitted to exercise an arbi- 
trary discretion." 

CLARK, C. J., dissenting: The court found as a fact that the little 
child is 20 months of age; that the mother is dead; that the child mas 
born at the residence of the mother's father; that the father separated 
from his wife and was not present at the birth of the child nor at  the 
death and burial of his wife; that the mother and father did not live 
happily together and that the father is not able "to bestow that partic- 
ular care and personal attention on the child which is necessary that it 
should have at  this particular period of its life, and that it is the 
court's duty to say that the child shall have as nearly as can be the 
attention of some female who will in some degree take the place of its 
dead mother." 

The court further found that Mrs. C. I f .  Wofford, the mother of the 
dead mother of the infant, and Mrs. Fain, the mother of the father, are 
both women of character, fit and suitable to take care of the child, and 
the court awarded them the custody of the child until it should attain 
the age of 5 years, alternately 6 months, each, at a time. His Honor, 
~ ~ i t h  all the facts before him more fully than they can be presented to 
us on the record, has so adjudged, and it would seem that his decision is 
in  accordance with a reasonable view of the welfare of the child, and it is 
certainly within his power as prescribed by Revisal, 1853, which pro- 
vides that in a contest over the custody of a child "between parents who 
are living in a state of separation without being divorced" the court may 
a~vard the charge of the child "with such provisions and directions as 
will, in the opinion of the court, best promote the interests and welfare 
of the child," subject to niodification of the order at any time by the 

court. 
(794) The attitude of society. and in consequence of the lax,, both by 

statute and in judicial decisions, has been much changed from the 
common lam when the wife nas  the chattel of her husband. When, as 
in this State till 1865, the property of the wife passed to the husband by 
virtue of the marriage and her person was subject to chastisement at his 
mill (until the decision of the Court in 1874 which abolished it, S. v. 
Oliver, 70 N. C., 60) )  it was natural that the custody of the child should 
be deemed also the absolute right of the father, who could mill amay its 
custody and guardianship from the mother, after his death. thongh she 
had borne the child in agony and endured the care of bringing i t  up. 
Rerisal, 1853, now puts it in the sound discretion of the court to award 
the custody to any fit person. I t  would seem very certain that if the 
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mother were still living no court in this day would take the child, 20 
months old, from the custody of its mother to give i t  to the father, who 
had shown such indiflerence at the birth of the child. I t  would also 
seem plain that the father is not a fit person to be entrusted with its 
care at  this tender age. Moreover, the judge so finds as a fact, and we 
are bound by the findings of the facts by the judge. Britt v. Board of 
Canvassers, pod, 797. 

Whatever may be said of the dirision of custody between the two 
grandmothers, this is not unusual in  such cases, and certainly ought to 
satisfy the father, since his mother, with whom he lives, will have the 
custody of the child half the time. I t  might be well that the mother of 
the dead mother of the child ought to have custody of the child all the 
time. But his Honor thought differently, and we should respect the 
soundness of his judgment. Certainly the father has no ground to com- 
plain. As the order is subject to modification at any time upon cause 
shown, i t  would seem that this judgment should stand unless and until it 
is modified by some other Superior Court judge upon evidence adduced 
which should satisfy him of the propriety of a change. Upon this record 
I am satisfied that his Honor acted for the best interests of the child of 
20 months of age in awarding its custody to its two grandmothers. 

I n  Newsome v. Bunch, 144 N. C., 16, Wallcer, J., after stating that at 
common law the father had the absolute right to the custody of his chil- 
dren, said that now "The welfare of the infants themselves is the polar 
star by which the courts are to be guided to a right conclusion, and, there- 
fore, they may, within certain limits, exercise a sound discretion for the 
benefit of the child, and in some cases will order it into the custody of a 
third person for good and sufficient reasons. I n  re Letcis, 88  N .  C., 31; 
Hurd on Habeas Corpus, 528-529; Tyler on Infancy, 276-277; Schouler 
on Domestic Relations, see. 428 ; 2 Kent's Com., 205." 

In  re Turner, 151 N .  C., 474, this Court held, Walker, J.. that (795) 
in the exercise of a sound legal discretion the court may order 
the child in  the custody of some third and fit person against the claims 
of both the father and mother. This last case is a full consideration of 
the modern and humane rule that the welfare of the child and not the 
absolute rule of the father is the guide. This is cited with approval, 
Howell v. Solomon, 167 N. C., 591. The duty of the support of the 
child is upon the father, but it does not necessarily follo~i-, as at common 
law, that he is entitled to its custody. The judge here finds as a fact, 
and there is e~~idence and other findings of fact to sustain him, that he 
is not a fit person to be entrusted with the care of this baby, and in his 
sound discretion has awarded its custody to its two grandmothers. The 
only objection that can be found with this reasonable and natural order 
is the alternation of the custody between them, and if this should be 
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MAY 5. INSURANCE Co. 

found by a subsequent judge, upon evidence adduced before him, not to 
operate in  practice for the best interests of the child, the order can be 
changed. 

Cited: Atkimon v. Downing, 175 S . C .  246 ( e ) ;  In  re Xeans, 176 
N.C. 310 (c)  ; I n  re Warren, 178 N.C. 45 (e) ; Brickell v. Hines, 179 
N.C. 255 (c) ; AS. v. Burnett, 179 N.C. 743 ( p ) ;  In  re Hamilton, 182 
N.O. 49 ( j ) ;  I n  re Hamilton, 183 N.C. 58 ( d ) ;  Clegg v. Clegg, 186 
N.C. 36 (c) ; I n  re Coston, 187 N.C. 515 ( d )  ; Truelove v. Parker, 191 
N.C. 436 (c)  ; In re Shelton, 203 N.C. 78 (c)  ; I n  re DeFord, 226 N.C. 
192 (c) ; Phipps v. Vamnoy, 229 N.C. 632 (d ) .  

T. A. MAY v. NATIONAL FIRE INSURANCE COMPAKY. 

(Filed 22 December, 1916.) 

A judgment by default signed on Sunday by the presiding judge on the 
street, after leaving the bench without adjourning court, but permitting 
the term to expire by limitation, is irregular and voidable if not abso- 
lutely void; and the action of a judge holding a subsequent term, in 
setting it aside upon finding meritorious defense, will not be disturbed 
on appeal. 

2. Courts-Terms-Expiration-Limitations-Motions - Recess - Proce- 
dure. 

After leaving the bench for a term of the Superior Court to expire by 
limitation, the judge cannot hear motions or other matters outside of 
the courtroom except by consent, unless they are such as are cognizable 
a t  chambers. The judicial procedure for recesses of court and adjourn- 
ment pointed out by BROWN, J. 

MOTION to set aside a judgment, heard a t  Ju ly  Term, 1916, of SWAIN, 
before Harding, J .  The court set aside the judgment, and plaintiff 
appealed. 

Prye & Prye for pluin'tif. 
Osborne, Cocke d Robinso.n, John M. Robinson for defendant. 

(796) BROWN, J. The  defendant bases its motion to set aside the 
judgment upon two grounds, viz., excusable neglect and that the 

circumstances under which the judgment was rendered make i t  irregu- 
lar  and void. 

850 
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We will consider only the second ground. 
The facts are that the Superior Court of Swain County, to which th(1 

summons in this case was returnable, convened on 6 March, 1916, Long, 
Judge, presiding. The complaint was filed on 7 March and the answer. 
18 March. 

The judge finds "that the defendant has a good and meritorious de- 
fense to plaintiff's claim; that on 12 March, 1916, the judge presiding 
left the bench; that he did not adjourn the court, but left it to expire by 
limitation of law; that it is admitted by the attorneys for the plaintiff 
and found as a fact that the judge after so leaving the courtroom signed 
the judgment herein while standing in front of his boarding-house." 

Prior to thus signing the judgment, his Honor had made a general 
order, as follows: ('. . . and defendants are allowed thirty days thereafter 
to file answer or demur, except in  those cases wherein judgments by 
default are taken in open court." 

A reference to the calendar will show that 12 March, 1916, was  
Sunday. 

We are of opinion that the judgment was irregular, not being ren- 
dered to the due course of judicial proceedings, and voidable, if not 
absolutely void. 

A judgment of the Superior Court, other than strictly "chambers 
business," can only be rendered in term, when the court is in session and 
the judge presiding. 

I t  cannot legally be rendered on the street. When the judge leaves 
the bench and the term is left to expire by limitation, the term ends then 
and there when the judge has finally left the bench. The judge then 
cannot hear motions or other matters outside of the courtroom except by 
consent, unless they are such matters as are cognizable at  chambers. 
Delafield ?;. Construction go., 115 N. C., 22; Hardee v. Timberlake, 
159 N. C., 552. 

The orderly course of judicial procedure requires that when the court 
takes a recess until a certain hour, the crier should so announce, and 
when the presiding judge orders an adjournment sin6 die the crier 
should so announce, and the time of the adjournment should be entered 
on the minutes. 

Affirmed. 

Cited: Edzuards v. Perry, 208 N.C. 254 (2c) ; Berry 29. Berry, 215 
N.C. 340 (p )  ; Laundry v. Underzuood, 220 N.C. 154 (2c) ; X. v. McLeod, 
222 N.C. 145 (2c) ; Grady v. Parker, 228 N.C. 57 (2p). 
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(797) 
JAMES J. BRITT v. BOARD O F  CANVASSERS O F  BUNCOMBE 

COUNTY ET AL. 

(Filed 22 December, 1916.) 

1. Courts-Title t o  Office-Congressmen-Constitutional Law. 
The State courts are  without jurisdiction to try the title to office of 

Congressman, the Constitution of the United States referring this power 
exclusi~~ely to Congress (Art. I, sec. 6 ) .  

2. Same-Mandamus-Injunction. 
The State Board of Elections ascertains and declares the result of a n  

election for Congressman and certifies the result to the Secretary of State, 
who issues a certificate of election, on which the Governor issues a com- 
mission, the certificate of election and commission establishing a prima 
facie right to the office; and a process sued out in  the State courts by a 
contestant against the board of canvassers, purporting on its face to be a 
writ of mandamus to compel the board to make proper returns of the 
election, without making other parties, will be considered by the court as  
a mandamus,  and not a mandatory injunction involving the determination 
of the title to the office. 

3. Mandamus-Mandatory Injunction-Definitions. 

The purpose of a mandatory injunction is to restore the plaintiff to 
his previous condition changed by the wrongful act  of the defendant, 
and that  of a mandamus to compel the defendant to  do a n  act which he 
has refused to do in violation of the plaintiff's rights. 

4. Mandamus-Courts-Jurisdiction. 
Bemble, it is only the resident judge or the one holding the courts of a 

district who may issue a mandamus in regard to a contested election 
held therein, and not a nonresident judge, or one holding the courts of a 
different district. Moore u. .Moore, 131 N. C., 376, cited and applied. 

5. Mandamus-Findings-Appeal and  Error. 
Where the judge finds the facts in proceedings for mandamus,  and the 

appellant has not demanded a trial by jury, the facts so found are con- 
clusive on appeal, a s  where he has found that  the board of canvassers 
ascertained and declared the result of the ~ o t i n g  in an election on one 
of several controverted dates. 

6. Mandamus-Equity-Appeal and Error-Findings of Fact. 
An application for mandamus is a legal and not a n  equitable remedy, 

and the Supreme Court on appeal may not pass upon the facts or find 
additional ones. 

7. Office--Title-Quo Warranto-Mandamus - Elections - Courts -En- 
quiry. 

An action of quo warranto,  and not the writ of nzandamus, is the proper 
remedy to t ry title to office, and in the latter case the courts cannot 
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inquire into questions of fraud, illegal voting, illegality of the election, 
and the like. 

8. Mandamus-Elections-Board of Canvassers-Adjournment-Scope of 
Writ. 

As to whether a board of canvassers can be compelled by mamiamt~s to  
reconvene after its final adjournment, w o r e ;  and semble, i t  can be done 
theretofore only f u r  tne purpose of requiring i t  to complete its labors, 
but not to  reconsider its action. 

9. Elections-Courts-Board of Canvassers-Judicial Duties-Congress- 
men-Constitutional Lam. 

The county board of canvassers are  vested with statutory authority to 
judicially pass upon all  facts relative to the election and to judicially 
determine and declare the results, etc., Revisal, see. 4330; and with the 
exercise of this discretion the courts will not interfere, except by quo 
waidra%to, which is prohibited by the Federal Constitution relating to the 
election of Congressmen. Art. I, sec. 5. 

10. Ballots-Unmarked Ballots-Intent of Voter-Sufficiency. 
The purpose of the ballot is to designate the choice of the voter, and 

i t  is sufficient for its validity for i t  to be voted unmarked when the name 
of but one candidate appears thereon. 

11. Elections-Board of Canvassers-Supplemental Returns-Invalidity- 
Reconvening Board. 

Additional or supplemental returns made up by the county board of 
canvassers after the registrar and pollholders had fully performed their 
duties and adjourned, and m-ithout calling them together for reconsider- 
ation as  a body, should not be giren effect by the courts. 

APPEAL by  plaintiff f r o m  order of Adam,  J., a t  chambers, 27 (798)  
Kovember, 1916, f r o m  BKNCONBE. 

T h i s  action was commenced i n  Buncombe County to  procure a writ 
of mandamus  t o  compel t h e  defendant  board to  cer t i fy as  the  result of 
t h e  election f o r  Congress on 7 November, 1916, t h a t  t h e  plaintiff re- 
ceived 4,037 votes i11 said county a n d  h i s  opponent 4,325 votes, the  
plaintiff alleging t h a t  th i s  result mTas ascertained a n d  determined b y  
defendant  board on 9 November, 1916. 

T h e  defendant denied t h a t  it ascertained and  determined the  vote f o r  
Congress on 9 Xovember, 1916, and  alleged, on  the contrary, i t  post- 
poned action on t h a t  d a y  because of the  absence of re tu rns  f r o m  three 
precincts and  did not  determine the  result un t i l  1 7  Kovember, 1916, 
~ v h e n  a t  a n  adjourned meet ing t h e  board du ly  canvassed al l  the  returns 
a n d  judicially determined t h e  result to  be t h a t  the  plaintiff received 
4,043 votes f o r  Congress a n d  h i s  opponent 4,353 votes, a n d  t h a t  t h e  
result h a d  been du ly  certified to  the  proper officers. 
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An alternative writ was issued by Judge Shaw, returnable before 
Judge Adams, who at the hearing found the following facts: 

(799) From the evidence I find the facts following: 
1. The board of county canvassers met 9 November for the pur- 

pose of canvassing and determining the vote cast in Buncombe County 
a t  an election held 7th November. The plaintiff insists that the votes 
for a representative in Congress were canvassed by the board at this 
meeting; the board contends that the returns from three precinuls Lad 
not been received and were not then before the board and that an ad- 
journment was taken until Saturday, 11th inst., without a judicial deter- 
mination of the returns. The evidence is diametrically conflicting, and 
I do not find as a fact that the returns were accepted and judicially 
determined and the congressional rote canvassed at this meeting. 

2. On Saturday the board continued the tabulation of certain returns, 
but declined to complete the tabulation of the congressional returns, 
assigning as a reason therefor that the returns from Sandy Mush Pre- 
cinct had not been received, and again adjourned until 10 a. m. Thurs- 
day, 16th inst. 

3. The board reconvened on the 16th inst., and by request of plaintiff 
adjourned until the afternoon, when the writ issued by Judge Shaw was 
served upon the board by the sheriff of Buncombe County, whereupon 
still another adjournment was taken, until 10 a. m. Friday, 17th inst. 

4. I n  the record evidence are certain papers purporting to be the 
returns made by the registrars and judges of election of the votes cast 
in  28 precincts of Buncombe County for a representative in Congress. 
As to five of these papers there is a controrersy between the parties. 

From Lower Hominy Township there is a paper, dated 7th November, 
signed W. E .  Fletcher, registrar, E. E. Conner, judge of election, show- 
ing Weaver's vote to be 147 and Britt's 90, Olin's 4. 

From West Asheville Precinct a similar paper, dated 7th November, 
signed by the registrar and t v o  judges of election, showing Weaver's 
vote to be 287 and Britt's 246. 

From Asheville Precinct, No. 2, a similar paper, dated 7th Noaember, 
signed by the registrar and two judges of election, showing Weaver's 
vote to be 133 and Britt's 128. 

From Hazel Precinct a similar paper, dated 7th November, signed 
by the registrar and two judges, showing Weaver's vote to be 73 and 
Britt's 45. 

I find also other papers in this file purporting to be ('amended and 
supplemental returns" from these ~recincts.  Both the papers from 
Lower Hominy purport to be signed by Fletcher, registrar, and Conner, 
judge of election. The paper from West Asheville, dated 7th November, 
is signed by Brown, registrar, Hall and Moses, judges of election; the 
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supplemental paper, by Brown, registrar, and Hall, judge. The 
paper from Asheville Precinct, No. 2, dated 7th November, is (800) 
signed by Garren, registrar, and West and Ford, judges; the sup- 
plemental report by Garren and West. The paper from Hazel, dated 
7th November, by Spivey, registrar, and Eve and Miller, judges; the 
supplemental report, by Spivey and Miller. These supplemental papers 
set forth, in  addition to the votes stated in the papers of 7th Kovember, 
the number of ('unmarked votes" said to have been cast for Britt and 
Weaker. The total "unmarked votes" in  these four precincts for 
Weaver being 20 and for Britt 4. 

Among the papers I find another purporting to be an "amended and 
supplemental return7' from Asheville Precinct, No. 6, signed Lyda, 
registrar, and Leonard, judge of election, showing the vote to be as 
follows: Weaver 304 marked rotes, Britt 162 marked votes; Weaver 
7 unmarked votes, Britt 2 unmarked votes. 

I f  a paper from this precinct was returned 7th November, it does 
not appear in this file. 

These "amended and supplemental returns" show 27 "unmarked 
votes" for Weaver and 6 "unmarked votes" for Britt. The "amended 
return" from Hazel Precinct, purporting to be signed by the registrar 
and C. D. Miller, judge of elect~on, show 4 unmarked votes for Weaver 
and 1 for Britt, but in the margin I find this entry: "I can remember 
only one unmarked ballot, and that was for Britt. C. D. M." 

Two of these amended returns bear date 15th November; the others 
are  not dated. On the face of all these papers are the printed words, 
"Original returns of registrar and judges of election of votes for repre- 
sentative in  Congress"; and the papers were filed by the board in the 
clerk's office as provided by law. 

5. The county board in determining the result of the election estimated 
the "unmarked votes," and judicially declared the result. I f  these ('un- 
marked votes" are legally included in the count, Weaver is entitled upon 
the face of the returns from the district to the certification of election; 
if illegally included, the plaintiff upon the face of the returns is entitled 
to such certificate. 

6. I have not been able to find when all the ('amended returns" were 
filed with the board, nor a t  whose instance. From the stenographer's re- 
port of the meeting held 16th November, I find that  lai in tiff pro- 
pounded several interrogatories, among them being this: "At whose 
instance mere these alleged amended and supplemental reports made?" 
But I find no answer. I n  this meeting a member of the board moved 
that these "amended and supplemental returns be received, accepted, 
and considered with the original returns in judicially determining and 
declaring the number of legal ballots cast for candidates for Congress," 
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but this motion was not formally voted on before the writ was 
(801) serred. I further find on the 17th inst. the board were advised by 

counsel, learned in the law, that they had the legal right to con- 
sider the amended returns. and they did accept them as the returns of 
the registrars and judges of election. 

7. I further find that the county board on Friday, 17th Noaen~ber, 
concluded its canvass of the votes cast in Buncombe County for a repre- 
sentative in the Sixty-fifth Congress and did then and there judicially 
determine the returns, declare the result, tabulate and sign and abstract, 
and certify said returns in the manner pro\-ided by statute, and included 
the "unmarked votes" set out in the "amended and euppleinental 
returns." 

Judgment was rendered in favor of the defendant. - 
The plaintiff appealed, and after argument the court of its own mo- 

tion issued the writ of certiorari directing Judge ddams from the e~ri- 
dence taken before him to make an additional findine of fact as to what 

u 

was done by defendant on 9 November, 1916, with reference to the con- 
gressional vote and whether on that day said board ascertained and judi- 
cially determined and declared the result of the vote for Congressman. 

A copy of the order directed to Judge Adams was mailed to the 
plaintiff and his counsel and to the defendant and its counsel, and each 
party was notified that the court mould hear motions or arguments on 
the return to the writ on Tuesday, 19 December, 1916, at  10 o'clock. 

Judge ddams made the following return: 

JAMES J. BRITT 
V .  Further Finding of Pact. 

BOARD OF  CANVASSER^. 

To the Honorable the Supreme Court of iVorth Carolina: 
I n  obedience to the writ of certiorari issued in this cause 14th De- 

cember, directing the undersigned to make the additional finding of 
fact as to what was done by defendants on 9 November, 1916, with 
reference to the congressional vote, and whether on that day said board 
ascertained and judicially determined and declared the result of the 
vote for Congressman, I beg to submit the following, after due investi- 
gation of the record and affidavits, as such additional findings: 

On 9 November, 1916, at 11 o'clock, after organization, the board 
proceeded to examine the returns from the ~ ~ a r i o u s  precincts in Bun- 
combe County, or such returns as had been delivered to the board. Re- 
turns from Asheville (No. I ) ,  West Asheville, and Sandy Mush (No. 1 )  
precincts were not before the board on 9th November. While there 
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may have been a tentative tabulation by certain persons, among (802) 
those who attended the session of the board, based upon what 
they deemed to be the vote from those precincts, I find that no formal 
returns or other papers purporting to be returns from these pre- 
cincts were received, accepted, or acted upon by the board on that date. 
On the other hand, the board stated that returns from these precincts 
were not before them on 9th November, and for that reason they would 
not canvass the congressional 1-ote on that date, and in consequence con- 
tinued the canvassing of the congressional vote until 11th November, 
and again until later dates, a s  shown in the former finding of facts. 
I further find that the board did not canvass and estimate and did not 
ascertain and judicially determine and declare the result of the vote for 
Congressman on 9th Eovember, and that such judicial determination 
was not made until Friday, 17th November. 

This 15 December, 1916. W. J. ADARIS, Judge. 
By direction of Supreme Court, above copy of return to instanter 

certiorari is inclosed. CLEEK, ETC. 

On Tuesday, 19 December, 1916, the plaintiff appeared, and was 
heard in his own behalf as to the effect of the return of Judge Adams 
to the writ of certiorari. 

James J.  Britt in propria persona. 
P. A. Sondley, Thonzas Settle, T. J .  Harkins, and F .  W .  Thomas for 

plaintiff. 
Theodore F. Davidson, J .  D. Nurphey, Louis M. Bourne, Winston & 

Biggs, J. W .  Hayes, and A. Hall Johnston, for defendant. 

ALLEK, J. I t  is well at the outset to have a clear conception of the 
question for decision, and of the limitations on the power of this Court. 

I n  the first place, we are not trying the title to the office of Congress- 
man. 

This is manifest from the fact that Mr. Weaver, the other contestant 
for the office, is not a party to this action, and if he was, the Court 
would be without jurisdiction, because it is provided in the Constitution 
of the United States, Art. I, see. 5, that "Each house (Senate and House 
of Representatives) shall be the judge of the elections, returns, a'nd 
qualifications of its own members," thereby withdrawing from the courts 
and vesting in Congress the power to pass on the title to the office of 
Congressman. " 

Nor is the question before us as to who is entitled to the certificate of 
election and commission, which but establish the right to the office prima 
facie, and we can make no order in reference to the certificate and 
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(803) commission, because the State Board of Canvassers ascertain and 
declare the result of an election for Congressman and certify the 

result to the Secretary of State, who issues a certificate of election, on 
which the Governor issues a commission; and none of these officers are 
parties. 

The only parties are Mr. Britt, the plaintiff, and the board of canvas- 
sers of Buncombe County, the defendant, and the only object of the 
action is to compel by writ of mandamus the members of the defendant 
board to reassemble and to certify as the result of the election in Bun- 
combe County that the plaintiff received 4,037 votes for Congress and 
his opponent 4,325 votes. 

That the action is for the remedy by mandamus and not by injunction 
appears from the prayer of the complaint, which asks that a peremptory 
mandamus issue from the writ issued by Judge Shaw, which is entitled 
"alternative mandamus" and is in the form of the writ of mandamus. 
and by the relief sought, which is not to restore the plaintiff to hi; 
previous condition, changed by the wrongful act of the defendant, which 
is the office of the mandatory injunction, but to compel the defendant 
to do an act which it has refused to do, which is the function of the writ 
of mandamus. 3 Pom. Eq. Jur., see. 1359. 

The action was commenced in  Buncombe County and the alternative 
writ of mandamus was issued by Judge Shaw, resident judge of the 
Twelfth and holding the courts of the Eighteenth Judicial District, 
returnable before Judge Adams, holding the courts of the Nineteenth 
District, of which Buncombe County is a pa'rt. 

We are of opinion Judge Shaw was without authority to issue the 
writ, for the reason stated by Clark, C. J., in Moore v. Moore, 131 N. C., 
371, that "Under our rotating system the judge holding by rotation the 
courts of a district has, during the six months he is assigned thereto, the 
sole jurisdiction therein, just as the resident judge had when there was 
no rotation, except in the cases otherwise specifically provided by stat- 
ute; and these exceptions in civil cases are restricted to restraining or- 
ders and injunctions to the hearing and appointment of receivers. 
Habeas corpus proceedings are an exception, also, but this is a pre- 
rogative writ." 

We will not, however, rest our decision on this ground, but as no 
motion was made to quash the writ before Judge Adams, and as the 
action itself was properly constituted, will deal with it as if an original 
application for the writ had been made before Judge Adams. 

The gravamen of the complaint is that the defendant, the board of 
canvassers, met on 9 November, 1916, and then and there canvassed the 
returns and then and there found and declared that the plaintiff had 
received in Buncombe County 4,037 votes, and that Zebulon Weaver 
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received 4,325 votes, and that the said board had refused to an- (804) 
nounce, certify, and proclaim said canvass and result. 

The defendant denies that the result was ascertained or declared on 
9th November, and alleges that there was an adjournment on that day 
because of the fact that the returns from three precincts were not present 
and that i t  took no final action until an adiourned meeting on 17th No- - 
vember, at  which time it completed the canvass of all the returns from 
the county and ascertained the result to be that the plaintiff received 
4,043 votes and his opponent Weaver 4,363 ~ o t e s ,  and that they duly 
certified the same to the urouer officers. 

L L 

Judge Adams has found the fact, thus in controversy, with the de- 
fendant, and his finding is conclusive upon us, as the statute regulating 
applications for mandamus (Rev., sec. 824)) after providing for the 
return of the summons, says: "At which time the court, except for good 
cause shown, shall proceed to hear and determine the action, both as to 
law and fact:  Provided, that when an issue of fact is raised by the 
pleading, i t  shall be the duty of the court, upon the motion of either 
party, to continue the action until said issue of fact can be decided by 
a jury at  the next regular term of the court." 

The statute vests the judge before whom the summons is returnable 
with the uower to determine the fact. unless there is a demand for a 
jury trial; and as the plaintiff has made no such demand, we must 
accept the fact as established, for the purposes of this appeal, that the 
defendant board did not ascertain and declare the result of the vote 
on 9 November. 1916, and that it did so on 17 November, 1916, and 
when we do so the plaintiff's action must fail because the fact upon 
which i t  rests has been found against him. 

We not only have no power to reverse the findings of fact, but we 
have no authority to find additional facts, if inclined to do so, as the 
application for mandamus is "legal and not equitable" (26 Cyc., 141)) 
and the power of this Court to review evidence and find facts is restricted 
under tlie present Constitution to appeals from "judgments final as well 
as interlocutory, which are exclusively equitable in their nature, and 
which a court of equity as a distinct and separate tribunal could alone 
formerly render." Young 5 .  Rollins, 90 N. C., 134. 

If .  however we dealt with the question as the record stood before the 
return to the certiora~i and without the specific finding against the 
plaintiff as to what occurred on 9th November, can we cause the board 
to reassemble and make return and certify the result as the plaintiff 
claims it to be? 

I n  the first place, if we eliminate the fact found against the plaintiff 
as to what occurred on 9th November, mandamus is not the appropriatc~ 
remedy for settling any conflicting claims in the pleadings. 
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(805) "Mandamus cannot be employed for the purpose of settling 
conflicting claims to an office. I t  is no part of its functions to 

determine contested elections. . . . A defense is sufficient which sets up 
that after the canvass another than the relator was declared elected, re- 
ceived the certificate of election, and qualified by taking the oath of 
office, notwithstanding a claim by the relator that he was properly 
elected, for when it becomes necessary to go beyond the returns and to 
consider questions touching the legality of the election, or of fraud, 
illegal voting, or the like, then mandamus is not the proper remedy, and 
it is necessary to resort to quo warranto or to such statutory proceeding 
as may be provided." 9 R. C. L., 1153 et seq. 

This is a well considered statement, supported by numerous authori- 
ties, that the courts cannot on application for mandamus inquire into 
questions of fraud, illegal voting, illegality of the election, and the like, 
and that resort must be had by the aggrieved party to the action of 
quo zuarranto to try the title to the office, or, in this case, to the House 
of Representati~es. 

'(Mandamus is a proceeding to compel a defendant to perform a duty 
x~hich is owing to the plaintiff, and can be maintained only on the 
ground that the relator has a present clear legal right to the thing 
claimed, and that it is the duty of the defendant to render i t  to him. I f  
it appears from the complaint that two persons are claiming the same 
duty adversely to each other, against a third party, the writ does not lie 
(Tom. L. D., title "Mandamus," 3 Bun., 1452)) and that for the plain 
reason that the title must be decided between them before the defendant 
can know to whom the duty or thing is due." Brown c.  Turner, 70 
N. C., 103. 

This last statement by Judge  Bynum and concurred in by Pearson, 
C. J., in a contest over office, is very pertinent, and if sound as a legal 
proposition mould alone justify a refusal to grant the prayer of the 
plaintiff, because i t  is there stated that the writ of mandamus will not 
lie if two persons are claiming the same duty adversely to each other 
against a third party, and on the facts as they appear to us, Mr. Britt 
and Mr. Weaver are claiming the same duty adversely to each other 
from the defendant board of canvassers, a third party, and there is 
reason and justice in the rule because otherwise relief may be had by 
mandamus, mhich would seriously affect the rights of another, when 
he has had no opportunity to be heard, and this action fitly illustrates 
it, as the plaintiff is asking that the board of canvassers take action. 
which may determine whether he or Xr .  Weaver shall hare the certifi- 
cate of election, when Mr. Wearer is not a party to the action and 
cannot be heard. 



N. C.] FALL TERN, 1916. 

There is also much conflict of opiniorr as to the power to compel (806) 
a board which has adjourned, to reassemble, but the weight of 
authority seems to be that this can be done for the mere purpose of re- 
quiring it to complete its labors, but that it cannot be done to compel it 
to reconsider its action (8. en: rel. Hudson v.  Pigott, 24 A. and E. dnno. 
Cases, and extensir-e note), and on the facts found by the judge, the 
defendant board has performed its duties and certified the result. 

I f ,  howe~er,  mandamus is the proper remedy, and if the defendant 
board is not funcfzis oficio, and can be reassembled, what can the board 
be required to do? 

The authorities are practically unanimous to the eff'ect that the court 
has the power to compel officers to perform a ministerial duty, but that 
where the officer is vested with discretionary power, the court cannot 
control or interfere mith his action. 

The anthorities are collected and the question fully discussed in the 
opinion by Justice Bolre in Board of Educcrtion n. Comrs., I50  W. C., 
122, 11-here he says: '(It is recognized doctrine that the writ of man- 
damus is the appropriate remedy to enforce the performance of duty on 
the part of county officials, when the duty in question is peremptory and 
explicit, but that such a writ will not be granted to compel the perform- 
ance of an act in ro l~ ing  the exercise of judgment and discretion on the 
part of the officer to whom its performance is committed. I n  some of 
the books the principle is stated in this m a y :  that the writ is only allom- 
able when the duty is mandatory and the act sought to be coerced is min- 
isterial in its nature: and while exuressions are sometimes found that 
the performance of a duty to some extent discretionary will be controlled 
by this writ when it clearly appears that an officer has acted capriciously, 
an examination of these authorities will. 13-e think. disclose that in cases 
involving the exercise of official discretion the order of the court in ac- 
tions for mandamus has always been restricted to compelling an officer 
to act in  a given ease, and will never undertake to direct him as to how 
he shall act." 

Mr. Justice Walker in Eclgerton v .  Kirby, 156 N. C., 347, says: "If a 
public officer fails to perform his legal duty to the public, mandamus 
will lie to compel him to do so, if it is a mandatory one, but not to con- 
trol the exercise of a discretion given to him, for it is the nature of a - 
discretion in certain persons that they are to judge for themselves, and, 
therefore, no court can require them to decide in a particular way or 
review their judgment by way of appeal, or by any proceeding in the 
nature of an appeal, since the judgment of the persons t~ whom the dis- 
cretion is confided by law would not then be their own, but that of the 
court under whose mandate or compulsion they gave it. Attorney- 
General v. Justices of Gui l fo~d ,  27 S. C., 315 ;  Barnes v. Comrs., 
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(807) 135 N. C., 27. . . . -1s to the power of a court of general jurisdic- 
tion to issue a mandamus for the purpose of controllilig the dis- 

cretion of a public officer, the case of U .  S. v. Seaman, 17 How. (U.  S.), 
225, and Gaines v. Thompson, 7 Wallace, 347, may well be consulted, 
for they state the doctrine with clearness and accuracy. They deny the 
power where there is a discretion left to the officer as to horn he mill per- 
form the duty, and so we hare held. . . . This author (Tapping Man- 
damus) says that in no case does the writ lie 'to compel a tribunal, 
judicial or administrative,' to render any particular judgment or deci- 
sion, or to set aside one already rendered, but only to enforce the per- 
formance of a ministerial or mandatory duty. The writ is appropriate 
to compel subordinate courts or bodies (or even individuals, in a re- 
stricted class of cases), to proceed and determine matters pending before 
them and properly within their cognizance or jurisdiction, but it cannot 
compel thew to do that which the law leaves them to decide according to 
their best judgment and discretion. Tapping, 35, 36. The plaintiff 
must try other ordinary remedies before he resorts to this unusual writ 
of compulsion." 

The case of Johnston 2'. Board of  Elections, ante, 162, is an instance 
of the exercise of the jurisdiction by the courts to compel the perforrn- 
ance of a purely ministerial duty by mandamus. I n  that case the plam- 
tiff Johnston and the defendant Pate were opposing candidates for the 
nomination as a member of the House of Representatives at  a primary 
election. The election was held, the result tabulated, declared, pub- 
lished, and filed with the proper officers; there was no allegation of fraud 
or irregularity in the election, and it was held in an action to which Pate 
was a party that the board of elections could be compelled to perform the 
ministerial duty, involving the exercise of no judgment or discretion, of 
placing his name on the party ticket. 

We turn, then, to the election law for the purpose of seeing what 
powers are vested in the county board of canvassers and what duties are 
imposed upon it, and we find by Revisal, see. 4350, it is required to open 
and canvass and judicially determine the returns, stating the number 
of legal ballots cast in each precinct for each officer, the name of each 
person voted for, and the number of rotes given to each person for each 
different office, and to sign the same, and that i t  is vested with power 
and authority to judicially pass upon all facts relative to the election 
and to judicially determine and declare the result of the same, and to 
send for papers and persons and examine the same. 

This section clearly vests the board with discretionary power and im- 
poses the duty of exercising its judgment, and, if so, we cannot, upon an 
application for a mandamus, interfere with the exercise of its judgment 
and discretion, nor can we reriew its judgment except in an action to try 
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the title to the office by quo u~a~ranfo ,  which, as we hare seen, is (808) 
not applicable to the office of Congressman. 

I f  the matter was properly before us and lye had jurisdiction to decide 
it, we m-ould hold as to the congressional ticket, which has only one name 
on it, that all unmarked ballots ought to be counted for the respective 
candidates, because the purpose of the election is to ascertain the will 
of the voter, and the marking of the ballot can only serve a useful 
purpose in ascertaining this mill when there are more names than one 
upon a ballot. 

The statute was evidently copied from a statute requiring the names 
of all the candidates to be on one ballot, and the requirement as to 
marking was for the purpose of identifying and indicating the choice 
of the voter, and while such provisions are usually held to be mandatory, 
"the doctrine of all the cases is that the intention of the voter, as 
gathered from the ballot itself or other surrounding circumstances of 
a public character, is to control." 1.5 Cyc., 362. 

The voter is interested in the question as well as the candidate, and 
when his will is expressed, it ought not to be set aside on light grounds, 
and no  one can doubt what his purpose and intention was when he 
roted a congressional ticket with only one name on it. 

We would also hold that what are referred to as additional or supple- 
mental returns ought not to have been considered, if, as the plaintiff 
contends, they mere made up after the registrar and pollholders had 
fully performed their duties, and without calling the registrar and poll- 
holders together in a body. 

I f  they had the right to act at all, they could only do so in a regular 
meeting called for that purpose, and when all were present or had an 
opportunity to attend. 

We have carefully considered the contentions of the parties and are 
of opinion that the judgment must be affirmed. 

We have not discussed the charges and counter-charges of illegal and 
wrongful conduct, because their consideration properly belongs to an- 
other tribunal. 

The courts are slow to interfere with the action of officers appointed 
by law to conduct elections and to declare the result, and will not do 
so except in extreme cases and when the duty is clear, because if the 
jurisdiction is once recognized they may by injunction restrain the hold- 
ing of an election and prevent an expression of the popular will, or after 
the election is held may delay the declaration of the result or defeat it. 

Affirmed. 

Cited: I n  r e  Fain, 172 N.C. 794 (5c) ; Brown v. Costen, 176 N.C. 
66 (9c);  S. v. Pharr,  179 N.C. 699 ( l p ) ;  Roudand v. Board of Elec- 
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tions, 184 N.C. 85 (8 j )  ; Eel1 v. Board of Electio~zs, 188 N.C. 315 (9p)  ; 
Board of Education v. Comrs., 189 K.C. 652, 653 ( 8 c ) ;  LTmstead T .  

Board of Elections, 192 N.C. 142 (8c) ; Hayes v. Benton, 193 N.C. 382 
(8c) ;  Road Comrs. v. Comrs. of Transylvania, 194 N.C. 819 (6c) ; 
Bouldin v. Davis, 197 N.C. 733 (7p )  ; Wilkinson v.  Board o f  Educa- 
tion, 199 X.C. 673 ( 8 c ) ;  Barbee v. Comrs. o f  Wake, 210 N.C. 719 
(fd); Burgin v. Board of Elections, 214 N.C. 146 ( l l c ) ;  barrel1 v. 
Snotu, 225 N.C. 433 (9c) ; Xtates' Rights Democ~afic Party v. Board of 
Elections, 229 N.C. 194 (9j) .  

EDITH S. T'ASDERBILT v. S. I?. CHAPMAN ET AL. 

(Filed 29 December, 1916.) 

1. Limitation of Actions -Adverse Possession - Successive Occupants - 
Continuity. 

To ripen title to lands by adverse possession, with or without color, 
the claimant must s h o ~  continuity of sufficient possession for the requi- 
site statutory period, and, in case of successive occupants, some recog- 
nized connected possession between them. which may be shown by deed, 
will, or other writing or by parol. 

2. Same-Evidence-Deeds and Conveyances-Color of Title. 
Where title to lands is claimed through the adverse possession of suc- 

cessive occupants, the ownership asserted is one dependent on adverse 
possession, which does not require pririty of title in the successire occu- 
pants, but the actual occupancy by them of the land under or for another 
or in subordination to his claim under a n  agreement or arrangement 
recognized as  ralid between themselves : and when this continuity and 
identity is established between a subsequent and next preceding and prior 
occupant adverse to the true paper title, the claimant or subsequent 
holder under color may avail himself of the adverse occupation of his 
predecessors and refer the same to the conveyance under which he claims 
as  color. 

3. Same-Executors and Administrators-Powers of Sale. 
Where there is evidence that  the one claiming title to lands by adverse 

possession under color directs his son, t ~ h o  managed his affairs, to hold 
possession under his deed, and by will appoints his son as  his executor, 
who is interested therein as a devisee, and who thereafter enters and 
continues to remain in possession as  such executor until he conveys the 
lands under a power conferred in the will, and that  his grantees entered 
and remained in possession for a period sufficient under the statute to 
ripen the title, by counting the possession of his predecessors, i t  is Held, 
that  the possession of the executor of the original grantee as such should 
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be considered, and it is reversible error for the trial judge to instruct the 
jury, in effect, that the evidence of his possession as executor, not being 
in pririty of title, was insufficient, and should not be counted. 

CIVIL ACTIOK to recol-er possession of land and remove a cloud from 
plaintiff's title, tried before Adc~ms, J., and a jury, at  August Term, 
1916, of BUNCOMBE. 

Plaintiff showed a proper paper title to a tract of 465 acres of land in 
said county, the title taking its rise in a State grant to David dllison 
in  1196, and it was admitted of record that plaintiff had a proper paper 
title by mesne conveyance to this 465-acre tract included within the 
boundaries of the Allison grant. 

Defendant claimed title by adverse occupation for seven years under 
color of title to 169 acres of land within the boundaries of plain- 
tiff's tract and being that part of said tract described and con- (510) 
tained in a deed therefor from W. E. Lance, who had a prior 
grant covering the property, to Richard Ledbetter, bearing date 18 May, 
1893, and duly registered in Buncombe County, 18 September, same year. 

On issues submitted the jury rendered the following verdict : 
1. I s  the plaintiff the owner in fee and entitled to the possession of 

the land described in the complaint and in contro.i.ersy in this action, or 
any part thereof? Answer : "Yes." 

2. H a r e  the defendants wrongfully entered into posseession of said 
land under the claim of title? Answer : "Yes." 

3. Does the defendants' claim of title constitute a cloud upon the title 
of the plaintiff : Answer : "Yes." 

4. What damages, if any, is the plaintiff entitled to recover? Answer : 
"No dan~ages.') 

Judgment on the verdict for plaintiff, and defendant excepted and 
appealed. 

Janzes H. Xerrimon, J .  G. llIerrimon, and Harkins & Van Winkle 
for plaintif. 

Duff Nerrick, A. Ha71 Johnston, and Theo. F. Daviclson for d e ~  
fendant. 

HOKE, J. On the trial it was admitted of record that the plaintiff 
had a proper paper title taking its rise in a grant to David Allison for 
250 acres of land bearing date 28 November, 1796. 

I n  support of defendant's claim, they offered in evidence a deed from 
W. E. Lance and wife to Richard Ledbetter, covering the land in contro- 
versy and bearing date 18 May, 1893. 
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2. The will of said Richard Ledbetter, probated and registered 22 
January, 1903, the portions of which, material to the questions presented 
and involved in this appeal, are as follows: 

"I do hereby nominate and appoint my son, Z. T. Ledbetter, my son- 
in-law, M. L. Sumner, my executors of this my last will and testament, 
earnestly requesting them to act as such; and for the purpose of enabling 
them to carry out the provisions of this, my said will and testament, they 
are hereby vested with such parts of my estate, real and personal, as it 
may be necessary should be vested in them for such purpose." 

And further: "It is my will and desire that my executors, as early as 
it may be practicable after my death, collect in all moneys due me, and 
that they sell off all my real and personal estate not herein devised or 
bequeathed, and from said moneys and proceeds pay off and discharge 
the legacies herein required to be paid therefrom, and any sum then re- 
maining, after paying all costs and charges of administration and all 

debts due and owing by me, they shall divide. . . . " etc. 
(811) And: "In disposing of my said property, real and pereonal, my 

executors may sell at public or private sale for cash or on time, 
or in such way and manner as in their judgment will be best for my 
estate, and I do hereby invest them with authority and empower them 
to make all deeds and conveyances necessary to be made to complete 
such disposal.') 

3. Deed from Z. T. Ledbetter. executor of the last will and testament 
of Richard, to defendants, covering the land in controversy, bearing 
date 10 Februa'ry, 1914, and registered same day. 

I t  was shown that Z. T. Ledbetter alone qualified as executor of his 
father, and there was evidence on part of defendants tending to show 
adverse, continuous occupation of the property, asserting ownership 
under said deed from its date by Richard Ledbetter till his death in 
1903; by Z. T. Ledbetter, his executor, claiming also under the will of 
his father till his own conveyance to defendants and by them till the 
bringing of the suit. 

There was evidence on the part of plaintiffs tending to show breaks in 
the continuity of defendants' possession, sufficient, if established, to 
destroy their claim, and also that Z. T. Ledbetter, at the time he occu- 
pied after the death of his father till the sale and conveyance by him- 
self, claimed the same as his father's executor, under the terms and 
provisions of the will. 

Speaking to the occupation of himself and father and as to how he 
claimed while in possession as executor, Ledbetter, as witness for de- 
fendant, testified, among other things, as follows: That in 1893 his 
father, who owned the Clapp tract of land lying just north of this in 
controversy, had cleared and cultivated an acre or an acre and a half 
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over the line. On that date his father bought and took a conveyance of 
the land in controversy from W. E. Lance who had taken a grant for i t  
a' short time before, and in making a survey for the Lance deed they as- 
certained that they had gone over the line and cleared an acre or an acre 
and a half of land on this land; that witness and father had continu- 
ously occupied and worked this clearing, through their tenants, year by 
year, from the date of the deed until witness, as executor, sold and con- 
veyed to defendants. "The possession, that is, the field about which I 
spoke, is on both sides of this line. My father had possession on both 
sides of it. I was attending to a great deal of my father's business after 
the deed of 1893, and his instructions were to hold possession on the part 
of that clearing inside the W. E. Lance deed. After the date of the deed 
in  1893 my father's tenants held possession on until his death, and then 
I as executor held possession until I sold to Mr. Chapman. X y  father 
has been dead thirteen years the 19th day of January. He died 19 
January, 1903. We held possession from that time until I made Mr. 
Chapman and Mr. Reynolds a deed. We held possession by ten- 
ants in cultivation and had some little peach trees set out on the (812) 
land. I don't think there was a year but what there was some 
growing crop on part of the cultivation. I instructed the tenants after 
I took possession to put something on each year. I was up there once 
a' year," etc. 

Upon this, the testimony chiefly relevant to the question presented, 
his Honor, among other things, in effect charged the jury that the will 
in itself was not color of title, as it did not purport to convey title to the 
executors, but only contained a power of sale, and that if Z. T. Ledbetter 
entered and heldthe land as executor and not as heir, such occupation 
by him and his tenants could not be added or tacked to the occupation 
by his father or referred to his claim under the Lance deed as color. 
"But if he took possession, as the heir at law of Richard Ledbetter, his 
possession as heir at  law would be deemed a continuation of the color of 
title acquired by his ancestor, and his possession, so held, would be 
deemed possession under color," etc., and to this and other portions of 
the charge, substantially embodying the same positions, defendants duly 
excepted and assigned the same for error. 

I n  order to establish title by adverse occupation there must be con- 
tinuity of possession for the requisite statutory period, and, in case of 
successive occupants, there must be some recognized connection between 
them. This connection may be effected by deed or will or other writing, 
or it may be shown by parol. I t  is said that there must be a privity be- 
tween the successive occupants, but this does not at all mean that there 
must be a privity of title. The ownership asserted is one dependent on 
adverse physical possession, in this instance under color. The privity 
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referred to is only that of possession and may be said to exist whenever 
one holds the property under or for another or in subordination to his 
claim and under an agreement or arrangement recognized as aalid be- 
tween themselves. When the continuity and identity of possession is 
established between a subsequent and next preceding and prior occupant, 
shutting out all opportunity of interruption in  favor of the true title, in 
such case the claimant or subsequent holder may, in connection with his 
own, avail himself of the adverse occupation of his predecessors and re- 
fer the same to the original entry and the color of title under n-hich it 
was made. 

These positions are supported by authoritative cases in other States, 
and our own decisions are in a p p r o ~ ~ a l  of the same general principle. 
Illinois Steel Co. 1;. Pnczochu, 139 Wis., 23;  Clithers v. Penner, 122 
Wis., 356;  ilfonfngue v. Xarunda,  71 Neb., 805;  Bow7nnd v. Tfilliams, 
23 Ore., 516; Vance v. Wood,  22 Ore., 77;  I ro~z  and Coal C'o. v. Bayles, 
95 Tenn., 612; McNeely v. Langhan, 22 Ohio St., 32;  TVeber v. Ander- 

son, 73 Ill., 439; Shevin v. Erackett,  36 Minn., 152;  8 m i f h  c. 
(813) Chapin, 31  Conn., 530; Ricker 11. Butler, 45 Minn., 545; Bras- 

well on Limitations and ddrerse Possession, see. 240; Burdick 
on Real Property, pp. 642-643; Barre f t  v. Brewer, 153 S. C., pp. 
547-551; Bond v .  Beverly, 152 3. C., 57;  iltzvell v. Shook, 133 -2'. C., 
387; Everett v. 1-cwton, 118 X. C., 919; London e. Bear, 84 N. C., 266. 

I n  Illinois Steel Co. v. Paczocha, supra, it was held, among other 
things: "The privity between successire occupants of land which will 
permit the tacking of their possessions is not dependent upon any claim, 
or attempted transfer, of any other interest or title in the land, but is 
privity merely of physical possession not derived from or in subordina- 
tion to the true owner; and the only essential of the transfer is that the 
predecessor passes it to the successor by mutual consent, as distinguished 
from a case where a possessor abandons possession generally and an- 
other, finding the premises unoccupied, enters xvithout contact or rela- 
tion with the former. 

('2. Where the possessions of successive occupants other than the true 
owner join by delivery from predecessor to successor, there is no oppor- 
tunity for the true oxner to become seized, and after twenty years sub- 
mission to such inability he becomes barred. . . . 

"7. There is privity of possession between one who lived upon land 
with his family and the members of the family who continued to occupy 
i t  as a home after his death." 

I n  Hontague c. Xar~cnda:  "Privity must be shown between adrerse 
claimants of real estate before the possession of one can be tacked to the 
possession of the other for the purpose of completing title by prescrip- 
tion, but this privity may exist by grant, devise, purchase, or descent, 
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and the adverse possession of an ancestor may be taken advantage of by 
his heirs if their possession has been continuous with his, excnsive and 
under the same claim of right as made by him. I n  such case the ouster 
and disseizin made by the ancestor is continued by the heirs and relates 
back to the original entry." 

I n  McXeely v. Langan, 22 Ohio : "The possession necessary to bar an 
action, for the recoTery of real property, need not be continuous for the 
period of limitation in  any one occupier. I t  is sufficient that the pos- 
sesssion during such period was in the defendant and those under mhoni 
he claims ; and, as to third persons against whom the possession was held 
adversely, i t  is immaterial if successive transfers of the possession mere 
in  fact made, whether such transfers were by will, by deed, or by agree- 
ment, either written or verbal." 

And in  Rowland v. Williams, 23 Oregon: "Continuity is an indispen- 
sable element of adverse possession, but several possessions may be tacked 
together where they can be referred to the original entry. K O  
paper evidence of a transfer of possession is necessary when the (814) 
holding is under the claim of the first entryman." 

I n  Bond v. Beverly: "The subsequent holder under a deed void for 
uncertainty of description was allowed to tack his possession to that of 
his grantor and refer the same to the deed under which the latter held 
as color." 

I n  Barrett v. Brewer the doctrine of tacking was disallowed. but that 
u 

was on the ground that there had been no entry by the ancestor under 
the color, and, speaking to the question, Associafe Justice Brown quotes 
with approval from Xhevin v. Brackett as follows: "Therefore, it is held, 
in  treating of color of title, that the privity spoken of exists between two 
successive holders when the latter takes under the earlier as by descent 
(as, for instance, a widow under her husband or a child under its par- 
ent) or by will or grant, as by voluntary transfer of possession." 

I n  Atwell v. Shook., supm,  the occupation of the widow was held to 
inure to the benefit of the heirs at law on a question of adverse pos- 
session. And in London v. Bear the possession of the executor was held 
to be i n  subordination to the heir's title. 

Considering the record in the light of these authorities, we are of 
opinion that there was error to defendant's prejudice in  holding that 
they could not avail themselves of Z. T. Ledbetter's occupation of the 
property as being under color if he entered and held the same as his 
father's executor. While we are disuosed to concur in his Honor's view 
that the will in question did not convey the estate to the executor, but 
only a power of sale, Perebee v. Proctor, 19 N. C., 439, and while there 
are cases to the effect that there is no privity between the heirs of a de- 
ceased owner and his personal representatives in reference to real estate, 
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these authorities will be found to refer more generally to a privity of 
estate or title, and have no application to the facts of this record, tend- 
ing, as they do, to show that Richard Ledbetter, having bought and 
taken a deed for this property and entered thereon during his lifetime, 
directed his son, who then, to some extent, managed business of this kind 
for him, "to hold possession under the Lance deed"; that he died, leaving 
a will which empowered his son to sell the property but vesting in him 
such estate as was necessary to carry out the pourers under the will; that 
the son entered, claiming ownership under the will, and, in  the assertion 
of his father's title, exercising possession continuously from his death 
in 1903 to his sale to defendant in 1914, and that said executor mas also 
one of the testator's heirs at law. True, there is much testimony on the 
part of plaintiff tending to show that there was no continuity of posses- 
sion on the part of the adverse claimants, and that neither the occupa- 

tion of the father and son nor of both together was of a character 
(815) and extent sufficient to mature title; but there is very little con- 

flict of e~idence as to hozv the executor claimed while he mas in 
possession, to wit, that he was there under the will, asserting ownership 
for the benefit of his father's estate; and if these facts are accepted by 
the jury and were continued and of a kind sufficient to mature his title, 
there would be such a privity of claim and possession between himself 
and his father as would justify referring his occupation to the original 
entry and give him the benefit of his father's deed as color of title. I n  
Ricker v. Builrr, 45 Minn., 545, and Rowland v. IVilliams, 23 Ore., 
supra, the possession of the personal representative, asserting ownership 
for the estate, was held to inure to the benefit of the heir within the prin- 
ciple referred to, and our own case of London v. Eear is in recognition 
of the same principle. 

For the error indicated defendant is entitled to a new trial of the 
issue, and it is so ordered. 

New trial. 

Cited: Barnetf v. Amaker, 198 N.C. 168 (cc) ; Wallace v. Bellamy, 
199 N.C. 765 ( d ) ;  AViclzols v. York, 219 N.C. 271 ( c ) ;  Rarnsey v. 
Ramsey, 229 N.C. 273 (a) .  
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W. E. TVORLEY ET AL. TI. J. It. BOYD ET AL., BOARD OF COMMISSIOKERS OF HAY- 
\%-ooD COITXTY; VIRGE &IcCLTJRE ET AL., R0.4~ COMMISSIOXERG O F  

BEAVERDAM TOWNSHIP. 

(Filed 29 December, 1916.) 

1. Roads and  Highways-Statutes-Interpretation-County Commissioners 
-Damages--Petition. 

Where legislative authority is given the county commissioners to con- 
struct, etc., the public roads of the county, levy taxes for the purpose, 
and to appoint juries of view to assess damages to the landowners, with 
right of appeal, and to pay such damages from the general county fund;  
and by a later statute enacted for the greater improvement of the roads 
of a township, a "township road commission" is created therefor, giving 
them full control and management of the roads, providing for a bond 
issue for  the purpose of macadamizing, etc., which had been duly put into 
effect, and with further provision "that the land may be condemned and 
used by said road commission, a s  provided by the general law" of the 
county: Held, the statutes should be construed together, and as  a whole 
constitute the road law of the county, and thereunder i t  becomes the duty 
of the county commissioners to act upon the petition of the owners of the 
lands taken, and appoint the viewers for the assessment of their damages, 
with right of appeal, the damages to be paid out of the county general 
road fund. 

2. County Commissioners-Roads a n d  Highways-Mandamus. 
A mandnnzus will lie against the board of county commissioners to 

compel them to perform their official duty to act upon the petition of 
o m e r s  of land to hare their damages, arising from the construction, etc., 
of the public roads, assessed according to the method prescribed. 

PETITION f o r  mandamus, heard  on facts  stated and admitted i n  (816) 
t h e  pleadings, before Harding, J., a t  J u l y  Term, 1916, of 
HAYWOOD. 

T h e  plaintiffs, landowners of Beaverdam Township, h a d  du ly  filed 
the i r  petitions before the board of commissioners of Haywood County 
a n d  before the  road commissioners of Beaverdam Township, p ray ing  
t h a t  they  appoint  a j u r y  of view to assess damages done to their  lands 
ly ing  i n  said township a n d  caused b y  the  laying out  cer tain highways 
over t h e  same, pursuant  to  a special road law of the  township. Chapte r  
325, Public-Local Laws  1915, a n d  t h e  general road l a w  of the county. 
Laws  1905, ch. 771. And also f o r  payment  of said damages when prop- 
er ly assessed, etc. Both  boards hav ing  refused to act i n  the  mat te r  and  
claiming t h a t  t h e  d u t y  properly l a y  wi th  the  other  body, t h e  present 
proceedings were instituted t o  compel action i n  the premises and  t h e  
payment  of the  amount  awarded, etc. 
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There was judgment directing the board of county commissioners to 
proceed and have damages assessed, and reserving the question as to 
who should pay the same, and all parties appealed, assigning error. 

J.  T .  H o r n e y  and J o h n  111. Qcleen for plaintifl .  
Morgan  & W a r d  for county  commissioners. 
Xmathers  & Clark for road commissioners. 

HOKE, J., after stating the case: I n  chapter 771, Public Laws 1905, 
provision is made for laying out, constructing, and keeping in repair 
the public roads of Haywood County, except the township of Waynes- 
rille, which is chiefly regulated and, to a large extent, constituted a spe- 
cial road district by chapter 375, Laws 1903. This statute of 1905 is a 
combination system for constructing and maintaining the public roads 
by taxation and labor, and the tax collected is made and styled a special 
road fund. i n  the care and control of the board of countv commiss&ners. 
Section 15 of the act confers poTver on the proper county authorities and 
their agents to "locate, relocate, widen, or otherwise change any part of 
any public road," and ample and minute provision is made for the as- 
sessment of damages by a jury of vie~t~,  designated by the county com- 
missioners, on petition of any person where lands may have been taken 
for the purpose indicated, and direction is given for payment of such 
damages (if any a b o ~ e  benefits) out of the general road fund of the 
county. And section 16 contains provision for appeal m&hout bond 
from the award of the jury to the county commissioners, and from this 
last body to the Superior Court of Hayrood County. I n  1915 the citi- 
zens of Rearerdam Township in Haywood County, desiring to enter 
upon a more aggressive and efficient system of road improvement, an act 

was passed, chapter 325, Public-Local Laws 1915, authorizing, on 
(817) approval of the township voters, a bond issue of said township of 

$50,000 for the purpose of "macadami~ing, grading, and other- 
wise constructing and improving the public roads of the to~~nship," and 
vesting the management and control of the roads of the township in a 
(( township road conin~ission" composed of f i ~ e  niembers, with pol$-er in 

the board of county commissioners to fill vacancies, etc., and mith some 
other rights of super~ision not involved in  this appeal. While this 
statute confers upon the local board large powers in the management and 
control of the public road system of Ilie tomiship, in the map of grading, - 

construction, improvement, and maintenance, in reference to condemn- 
ing land for the purpose of roads, the statute, section 16, contains provi- 
sion only in general terms, as follows: "That land may be condemned 
and used by said road commissioners as prorided by the general lam of 
Haywood County." 
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The bond issue h a ~ i n g  been approved by the voters, the bonds sold 
and the proceeds turned over to the township board, they have entered 
on the discharge of their duties, have constructed several new roads in 
the township, taking over the lands of adjoining owners vhen the public 
interest required it, and, on petition filed by plaintiff and some of the 
other landowners for an award of damages, both official boards haae 
refused to entertain or act on the petition, each claiming that the duty 
is incumbent on the other. 
h perusal of this legislation will disclose, further, that, in addition to 

the obligation to pay the ixterest on their bond issue, the taxpayers of 
Beaverdam Township are still required to pay and have paid their pro- 
portionate share of the tax constituting the "road fund" provided for in 
the general road law. I t  is the recognized principle that these statutes, 
being on the same subject and more especially when making direct 
reference to each other, are to be construed together, and, as a whole, 
shall constitute the road law of Haywood County, Dickson v. Perkins, 
ante, 3 5 9 ;  Keith v. Lockhart, 171 N. C., 451 ; and considering this legis- 
lation in that aspect, we do not hesitate to hold that when land is taken 
over for the purpose of public roads, the petitions for the award of 
damages shall be preferred to the county commissioners; that they shall 
appoint the jury of view, mith right of appeal, as stated, and that the 
sum awarded shall be paid out of the general road fund, as directed by 
sec. 15, ch. 771, Laws 1905. Not only is this the permissible and pri- 
mary meaning of the language of the section more directly bearing on 
the question, but the position is strengthened and confirmed by reference 
to other portions of the lam and by the facts and attendant conditions 
relevant to its interpretation-circumstances to be properly considered 
whenever the language of a statute is sufficiently ambiguous to 
~ e r m i t  of construction. Ximmons 21. Groom, 167 N. C., 271. ( 818 

Thus it will appear that while the authority conferred on the 
township board is very large, extending, no doubt, to the taking over of 
land for the purpose, in the first instance, the full right of condemnation 
is not among the enumerated powers of the local board, nor is the pay- 
ment of the damages assessed among the enumerated purposes for which 
they are permitted to spend the moneys committed to their control. 
Furtherfore, as the taxpayers of Beaverdam are required to pay their 
full proportion of taxation for the general road fund, in addition to 
their liabilities on the bond issue, i t  is but right and just that the pay- 
ment of damages for condemnation of land for a new road or a change 
of an old one, and which will constitute, for all purposes of convenience 
and travel, a part of the county road system, shall be paid for out of 
the general road fund as the statute contemplates. 

873 
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We are of opinion, therefore, that  to obtain compensation for lands 
taken over for the purpose of these highways, the petition shall be filed 
before the board of county commissioners, who shall appoint the jury 
of view, and the damage, when finally assessed, shall be paid by said 
commissioners out of the general road fund of the county. The board of 
commissioners of the county having declined to act on petition, properly 
preferred pursuant to the statute, petitioners have resorted to appropri- 
ate proceedings by mandamus to compel the performance of official duty. 
Board of Education v. Comrs., and authorities cited, 150 X. C., pp. 
116-121; 8. v. Sermons, 169 N. C., 288. 

This will be certified, that  the judgment directing the appointment of 
a jury  to assess the damages be affirmed, and that  judgment be entered, 
further, that  when said damages have been finally assessed pursuant to 
law the same shall be paid out of the general county road fund, and the 
costs of appeal shall be paid in  like manner. 

Modified and affirmed. 

T. H. LIKDSEP v. SCPREME LODGE O F  KNIGHTS O F  HONOR. 
AND 

W. A. JAMES 8.  SUPREXE LODGE O F  KNIGHTS OF HONOR. 

(Filed 29 December, 1916.) 

1. Appeal and Error-Statutes-Conditions Precedent. 
The statutory requirements as to making up cases on appeal to the 

Supreme Court and docketing them (Revisal, see. 591) are conditions 
precedent which must be complied with, or the appeal will be dismissed. 

2. Appeal and Error-Case-Service-Extension of Time-Courts-Writ- 
ten Agreement. 

The trial judge has no power to extend the statutory time for service 
of case or counter-case on appeal, and this can only be done by agreement 
between counsel, and will be enforced only when put in writing. 

3. Appeal and Error-Rules of Court-Transcript. 
A transcript of the record proper should be filed by appellant in the 

Supreme Court to entitle him to more for a certiorari under Rule 17;  
and the filing of the original papers, 11-hich should remain in the office 
of the Superior Court, is insuficient. 

4. Appeal and Error-Rules of Court-Motions to Dismiss-Transcript 
Duplicate. 

Where the appellant has filed a certificate of the clerk below that the 
case had been tried there, giving the names of the parties, and unsuc- 
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eessfully applied for a certiorari in the Supreme Court, it is not necessary 
to appellee's motion to dismiss, under Rule 17, that he should duplicate 
the certificate. 

5. Same-Motion to Reinstate. 
An appellant who has been guilty of gross laches in not complying with 

the statute and rules of Court regulating appeals is not entitled to have 
i t  reinstated after appellee's motion to dismiss or affirm has been granted. 

6. Same-Indorsement of Service-"Due Time7'-Written Agreement. 
Where the appellant has indorser on his case on appeal for the appellee 

to sign, "Bceepted in due time," which the latter has stricken out before 
signing, and the case was served after the statutory time without written 
agreement as to extension of time: Held,  a motion to reinstate will be 
denied. 

ALLER, J., dissents; HOKE, J., concurs in dissenting opinion. 

APPEAL by defendants from Sdnms, J., a t  August Term, 1916, (819) 
of B U ~ C ~ M B E .  

Jones & W i l l i a m  for plaintiffs. 
Bourne, Parker d2 Morrison, Winston & Biggs for defendants. 

CLARK, C. J. This is a motion to reinstate the appeal in these cases, 
which were dismissed on 5 December, 1916. 

The records of this Court show the following entries: "Appeal dock- 
eted 27 November, 1916; 5 December, motion of plaintiff to dismiss the 
appeal allowed and motion of defendant for certiorari denied. On 9 
December defendant filed transcript on appeal and moved to reinstate 
and for certiorari. The plaintiff, appellee, moved to dismiss defend- 
ant's motions. Motion set for Friday, 15 December, and plaintiff 
moved to affirm or dismiss for failure to serve case on appeal on time, 
for that  appellant did not file transcript ~ ~ i t h i n  time required, and also, 
under Rule 17, to docket and dismiss. December 22, motions argued 
and petition for certiorari and motion to reinstate denied.'' 

This Court has repeatedly called attention to the fact that this (820) 
Court sits to hear appeals upon the merits; that the statutory 
requirements as to making up  appeals and docketing the same are plain, 
Revisal, 591, and that  if not complied with the "condition precedent," 
which authorizes an  appellant to docket an  appeal, not having been ob- 
served, the attempted appeal will be dismissed, because i t  has no legal 
right to be considered. Vivian v. Jlitchell, 144 N.  C., 472, and nu'merous 
cases there cited; Cfoznrt 1 ' .  Ssszrr. GO., 142 IT. C., 523; Barber v. 
Justice, 138 N.  C., 21. 
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The Court has also called attention to the fact that the judge below 
cannot extend the time for service of case and counter-case or for service 
of notice of appeal, Barber  v. Just ice ,  138 N. C., 82 ;  that while counsel 
may do i t  by consent, if there is a dispute between them the court will 
not attempt to pass upon the  erac city of counsel, but if the alleged agree- 
ment is denied it will be disregarded, for it was the duty of counsel seek- 
ing an indulgence of this kind in derogation of the statute and the rights 
of the other party to put the agreement in writing. G r a h a m  I>. Edwards ,  
114 N. C., 228; S o m l l e y  v. dshev i l l e ,  112 N. C., 694, and numerous 
cases citing the same, in  Anno. Ed. 

This case was docketed by the appellee on 27 Kovember, 1916. He  
did not, hower~er, docket the "transcript on appeal," but attempted to 
file the original papers from the court below. This was not the "tran- 
script" on appeal required by the statute and by the rules of this Court, 
and, besides. was contrary to the rules of Court, which strictly prohibit 
the original papers in any cause from being taken out of the office of 
the Superior Court. While the "transcript" of the record proper waq 
not filed, there was filed, however, a certificate by the clerk below that 
such a case had been tried in the court below, gi~ring the names of plain- 
tiffs and defendants, and thereupon the motion of the appellee to dis- 
miss was valid under Rule 17. I t  was not necessary for him to dupli- 
cate the certificate which had been filed by the appellant, under Rule 17. 
I t  was also properly allowed because the appellant did not file a "tran- 
script of the record proper," which mas essential to give him a standing 
in  court to move for a certiorari for the rest of the record. He could 
not be relieved from filing the transcript of the record proper "because 
it could not be found," for he had it. 

On motion to reinstate, the above facts appearing, there was gross 
laches and he was not entitled to reinstatement. I t  further appears from 
the affidavit of the appellee that the appellant served the case on appeal 
after the time agreed upon; that the appellant had indorsed on his state- 
ment of the case, "Accepted in due time," and that the appellee's counsel 
struck out the words "in due time," and that he neither then nor at any 

other time agreed to waive the failure of the appellant to serve 
(521) the case on appeal in time. The appellee's counsel avers that the 

original of appellant's case s d l  show that these words were struck 
out. The appellant does not controvert this fact;  but if he did, by the 
uniform and necessary practice of this Court when no agreement in 
writing is filed, me cannot hear an allegation of an agreement between 
counsel to waive time if that allegation is denied by the opposite counsel. 
Again and again the Court has stated that it will not permit itself to be 
placed in the unpleasant position of passing upon the veracity or the 
correctness of the recollections of counsel; that the statutory require- 
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ments as to time are plain and unmistakable, and when not observed the 
Court will dismiss the appeal unless the waiver is in writing or is ad- 
mitted. Here it is not shown in  writing and is denied under oath. I f  
we could pass over the other instances of laches, such as not having the 
transcript of the record proper filed in time; the violation of the rules 
of Court in  attempting to file the original papers here and improperly 
taking the original records from the office of the court below (a practice 
which mould lead to endless abuse) ; if we could overlook these matters, 
still i t  would not avail the appellant to reinstate the appeal, for under 
the statute the appeal would be necessarily dismissed for failure to serve 
the case on appeal in time. 

I f  counsel think that the judge belo~v has erred, he has a right to ap- 
peal, but only upon complying with the '(conditions precedent" required 
by the statute, Cozart 0. Assur. Co., 142 N. C., 522, of giving notice of 
appeal and making up his case on appeal in the time and manner pre- 
scribed, service of same in the proper manner, docketing the same in the 
prescribed time, and the due assignment of errors and the printing of 
the case on appeal and of the brief in proper time, Pell's Revisal, 591, 
and notes. These requirements are plain and explicit and are for the 
purpose of avoiding the great waste of time in  controversies between 
counsel over the routine of getting an appeal into this Court. Much 
time has been consumed uselessly in this very matter, when if counsel 
for the appellant had complied with the plain letter of the statute, which 
all other appellants must obserre, it would hare been avoided. We can- 
not make an exception to these requirements without opening a sluice- 
way for evils and the emplo~ment of the time of the Court in considering 
similar allegations in any and e\-ery case in which appellant's counsel 
might think that he should be entitled to disregard the rules applicable 
to all others. Such controversies are a needless consunlption 'of time. 
They do not happen in the Supreme Court of the United States, and 
should not be tolerated here. 

There is one plain way for an appellant to bring his cause to this 
Court, and that is to observe the statutory requirements. I f  he 
has an agreement with counsel on the other side it should be put (822) 
in writing, for if denied, as in this case, we cannot consider such 
contro~ersy between counsel. 

The appellant did not docket his case on appeal in time, and on the 
certificate filed by himself that there was such case and such appeal the 
appellee was entitled to have it dismissed under Rule 17, ~ ~ i t h o u t  filing 
an additional certificate of his own. The appellant did not file a "tran- 
script of the record" on appeal, but, in violation of the rules, attempted 
to file the original papers in the cause below. This Court cannot 
recognize such practice as valid. Not having filed the transcript of the 
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record proper in apt time, the appellant was not entitled to cerliorari. 
The appellant did not file his brief in time. He did not serve his case 
on appeal in time, and his allegation that the appellee waived such 
failure is flatly denied by the affidavit of the appellee's counsel, and 
therefore in purview of the law it was not made. 

The motion to reinstate and for certiorari is 
Denied. 

ALLEN, J., dissenting: The appellant failed to have a transcript of 
the record prepared for this Court and the appeal was docketed upon 
the production of the original papers from the office of the clerk of the 
Superior Court. 

This was irregular and unauthorized, and I think the remedy of the 
appellee was to more to strike the case from our docket, or to present 
the certificate of the clerk of the Superior Court, and move to dismiss 
under Rule 17;  but he did neither. 

H e  moved to dimiss the appeal before a transcript was filed, and when 
no appeal was pending in this Court. 

The appellant then filed a transcript and moved for a certiorari to 
bring up the case on appeal, and on the hearing it has been made to 
appear that if the transcript had been docketed in  due time in  the first 
instance the appeal could not have been heard at  this term because of 
unavoidable delays in settling the case on appeal. 

The statement of the case by appellant was not served in due time, 
but I think this was waived by acceptance of service by the appellee, by 
serving exceptions to case on appeal, and by his appearance before the 
judge twice after notice and engaging in  settling the case without mak- 
ing any,point as to the time of service of appellants' case, and without 
objection as to the power of the judge to settle the case. Roberts v. 
Partridge, 118 N. C., 355; Love v. Hu6nes, 151 N. C., 378. 

I t  is true, appellees' counsel in accepting service struck out the words 
"in due time" indorsed on the statement of the case, but he made 

(823) no objection as to time then or thereafter until the motion for 
certiorari was made by appellant. 

I think the certiorari ought to issue, to the end that the appeal may 
be heard on its merits. 

HOKE, J., concurs. 

Cited: Howard v. Xpeight 180 N.C. 635 (4c) ; S.  v. Humphrey, 186 
N.C. 535 (212) ; Smith v. Smith, 199 N.C. 465 (2c) ; Veazey v. Durham, 
231 N.C. 365 ( Ip ) .  



N. C.] FALL TERM, 1916, 

STATE EX REL. NARLER-DALTON-GILMER COMPAXY ET AL. T ~ .  LETHIA A. 
GOLDEN, AD~IIKISTRATRIX OF S. D. ANDERSON, a m  TITLE GUA4RANTP 
AKD SURETY COMPAPTY. 

(Filed 19 December, 1916.) 

1. Judgments-Estoppel-Administrators-Accounts. 
Proceedings upon exceptions of creditors filed to the final account of 

a n  administratrix, some of which were sustained by the judge and others 
reversed, with action by the clerk in conformity with the rulings, do not 
render the judgment accordingly entered by the clerk final in the sense 
it will operate a s  a n  estoppel between the parties. 

2. Executors and Adniinistrat0rs-~4ccounts-Taxes on  Lands. 
A payment of taxes on the lands of the deceased by his administratrix 

is not a proper credit to be allowed him in his account. 

3. References-Pleas i n  Bar. 
Where the defendant enters a plea in bar to a n  action involving an 

accounting, which is bad upon its face, i t  is not error for the trial court 
to deny the plea and refer the matter. 

4. Executors and  Administrators-Judgments-Evidence. 
Judgments against the administratrix in this case a re  held evidence 

of the indebtedness and very conclusive under the decision of Brown v. 
Harding, 170 S. C., 253. 

5. Estoppel-Pleas i n  Bar-Trials-Questions of Law-Jury. 
Where a plea in bar, bad upon its face, is interposed by an adminis- 

t ra tr ix  in a n  action against her requiring a n  accounting in which the 
only question contested is a matter of law upon a n  undisputed fact, a trial 
by jury thereof is properly denied. 

6. Executors and  Administrators-Evidence-Receipts-Burden of Proof 
-Disbursements. 

Where in a n  action against an administratrix the amount of her re- 
ceipts a re  shown, the burden is on her to show proper disbursements. 

7. ReferenceEvidence-Findings-Appeal and Error .  
Where the referee finds the facts upon supporting evidence, and the find- 

ings a re  approved by the trial judge, they will not be disturbed on appeal. 

CIVIL ACTIOK tried before Harding, J., a t  August  Term, 1916, (824) 
of CHEROKEE. 

T h e  action was brought  by certain judgment creditors of S. D. Ander- 
son against the  defendants, upon t h e  official bond of the  feme defendant 
a s  administratr ix  with the will  annexed of S. D. Anderson, h e r  first 
husband. 

T h e  defendants  pleaded that there had  been a n  adjudicat ion of t h e  
mat te r  i n  controversy i n  a former proceeding before t h e  clerk of the  
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Superior Court which was carried by appeal to the judge, who entered 
a judgment therein. I t  appears that the administratrix filed her final 
account, and some of the plaintiffs as creditors of her intestate filed 
exceptions thereto, but all of this resulted finally in  the judge sustaining 
certain exceptions to the final account of the administratrix and over- 
ruling others, and remanding the proceedings to the clerk to reform 
the final account according to his rulings. This the clerk did, and upon 
a final adjustment of the matter upon the basis indicated in  the judge's 
rulings, the clerk found that the administratrix had recei-ied as assets 
applicable to debts of her intestate the sum of $2,084.46 instead of 
$2,279.65, as formerly reported, and that she had disbursed $1,965.22 
instead of $2,627.21 as formerly reported by her, leaving in her hands 
for distribution to and among the creditors entitled thereto the sum of 
$119.24 and the clerk then adjudged that the final account be amended 
and reformed accordingly. The principal exceptions filed by the credit- 
ors were to the payment of taxes on her land with which the administra- 
trix had credited herself in the account. The court referred the caw to 
Mr. T. J. Hill, who has performed his duty well and filed a very 
carefully prepared and accurate report. He  passed upon each item of 
the account after taking evidence and reports that the class of creditors 
to which the plaintiffs belong are entitled to recover 79.6 per cent of 
their claims, the following being the statement: 

"31arler-Dalton-Gilmer Co., in the sum of $ 140.18 
Treacy-Morris & Co., in the sum of 153.19 
J. K. Orr Shoe Co., in the sum of 73.45 
Bristol Overall and Pants Co., in the sum of 41.04 
3Iadison Flouring Mills Go., in the sum of 28.27 

Total . . . . . . . . . . . . . . .  . . . . . . .  . . . . .  . . . . . . . . . . . . . . . . . . . . . . . . . .  .. . . . . . . . . .  $ 436.13" 

The judge confirmed the report and rendered judgment in favor of 
each creditor for the anlonnt found by the referee as his share, and for 
costs, and the defendant administratrix appealed. 

(825) E. B. Xorvell for p k h i t i f s .  
J .  D. Mallonee and X .  117. Bell for defendanis. 

WALKER, J., after stating the case: The principal questions in this 
appeal are settled by Bean v. Bean, 135 X. C., 92,  here i t  is held that 
a proceeding similar to the one taken in this case is not an estoppel, but 
simply one for the purpose of having the final account filed with the 
clerk and audited. It also decides that the taxes paid on the land are 

880 
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not proper credits to the administrator. As to the estoppel, see Royster 
v. Wright, 118 N.  C., 152; Allen u. Royster, 107 N. C., 278; Coil' zns v. 
Smith, 109 N.  C., 468. I t  is said in  Bean 2). Bean, supm: "The account, 
as filed and stated in response to the citation, had no more force or effect 
against him than the account would h a ~ ~ e  had if he had filed it volun- 
tarily. The statute expressly provides that 'it shall be deemed prima 
facie evidence of correctness,' even when it is audited by the clerk, by 
the examination of ~ouchers  or witnesses, or of both. The auditing is an 
ex parte proceeding and has none of the features or characteristics of 
that kind of judicial proceeding the judgment in which works an estop- 
pel upon the parties. This really disposes of the other question, as, if 
the plea was bad on the defendant's om-n showing, there was no use in 
deferring the taking of the account until it was passed upon, and the 
court mas right in holding that the said proceeding did not constitute an 
estoppel, nor could it form the basis of a good plea in bar. Jones v. 
Sugg, 136 N. C., 143. The judgments were evidence of the indebtedness 
and very conclusive proof. Brown v. Harding, 170 N. C., 253 (s. c., 
171 N.  C., 686). Having held that there was no estoppel and that the 
plea in  bar was not good, there was nothing for a jury to try, and there 
was no  application, and certainly no proper application, for a jury trial 
upon any other question. Driller Co. v. Worth, 117 X. C., 515; Keerl 
v. Hayes, 166 p\T. C., 553; Alley v. Rogers, 170 N. C., 538. The defend- 
ant was not entitled to a judgment of nonsuit against the plaintiffs. 
There was evidence as to the amount of receipts by the administratrix 
and the burden was upon her to show what she did with them, as she 
made the disbursements. This refers, of course, to the assets she re- 
ceived, which were properly chargeable to her in her final account. 
There is no serious dispute as to what she did with the assets, as it is 
stated in the account, but she had merely paid some of the creditors more 
than their just share. 

The finding of the referee that the administratrix is indebted to the 
plaintiffs in the seoeral amounts above set forth in the statement of the 
case was well supported by the facts, and, besides, when a referee makes 
a finding of fact from evidence and i t  is approved by the judge, 
upon exception to the report, we do not review the finding here. (826) 
McCullers 2%. Cheat7zam, 163 N .  C., 63;  iSpruce Co. 11 .  Hayes, 169 
N. C., 254; Sturfevant v. Cotton Nills, 171 N.  C., 119; Alley v. Rogers, 
sunm. X careful reriew of the case leads us to the conclusion that there 
was no error committed by the 
judgment. 

Affirmed. 

Cited: S.  v. Jackson, 183 N.C. 
( 1 ~ ) .  

court, and me, therefore, affirm the 

700 (7c) ; I n  re Hegs, 205 N.C. 630 
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W. B. HAWES v. BLADEN LUMBER COMPANY. 

(Filed 11 October, 1916.) 

CIVIL ACTION tried at January Term, 1916, of DUPLIN, before Allen, 
J., upon these issues : 

1. Did defendant wrongfully and unlawfully cut and remove timber 
from the lands of plaintiff, as alleged in the complaint? Snswer : "Yes." 

2. What damage, if any, is plaintiff entitled to recover of the defend- 
ant ? Answer : "$330." 

From the judgment rendered, defendant appealed. 

Stevens & Beasley for plaintif. 
E. K. Bryan, H.  D. Williams for defendant. 

BROWK, J. This appeal involves the same questions that are dis- 
cussed and decided in the case of L. H. Bradshaw v. Hilton Lumber Co., 
at this term, ante, 219, except the point at which the diameter is to be 
taken is fixed in the deed. I n  addition to the matters of law presented 
in  that case, the defendant requested the court to charge the jury that 
there is no evidence in this case which would justify the jury in finding 
that the defendant wrongfully and unlawfully cut any timber or trees 
of the plaintiff, and that the jury should answer the first issue "No." 

Upon an examination of the evidence, we find that there is evidence 
sufficient to go to the jury and that his Honor properly refused to give 
such instructions. We think it is needless to discuss the evidence or 
point i t  out i n  this opinion. 

No error. 

E. HARRELL r. HILTON LUMBER COJIPSNP 

(Filed 11 October, 1916.) 

Limitation of Actions-Record-Date of Summons-Judicial Notice. 
m7here the statute of limitations is relied on and the summons has not 

been introduced in evidence, the Supreme Court, taking judicial notice 
of facts and entries of record, will ascertain the date of the summons as 
it there appears. 

CIVIL ACTION tried at January Term, 1916, of DUPLIN, before Allen, 
J., upon these issues : 
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1. Did the defendant wrongfully and unlawfully cut and remove 
timber from the lands of the plaintiff, as alleged in the complaint? 
Answer : "Yes." 

2. What damage, if any, is plaintiff entitled to recover of the de- 
fendant ? Answer : "$90." 

From the judgment rendered, the defendant appealed. 

Stevens d Beasley for plaintif. 
E. K. B ~ y a n  and H. D. Williams for defendant. 

BROWN, J. This case inaolves the same controversies as the case of 
L. H. Bradshazu I,?. Hilton Lwmber Co., at this term, anfe, 219, except 
the point at which the diameter is to be taken is fixed in  the deed, and 
is governed by what is said in the opinion in  that case. The only other 
assignment of error relates to the statute of limitations, pleaded by the 
defendant. I t  was admitted upon the argument that the summons was 
not read in evidence and that if the Court can take notice of the sum- 
mons and look at it as a part of the record, then the statute of limita- 
tions does not bar a recovery. The summons was a part of the record 
which the Court will take notice of in order to ascertain when the action 
was commenced, as the courts will take judicial notice of facts and en- 
tries of record in the suit being tried. The point is decided against the 
defendant in Harrinqton v. Wudesboro, 153 N. C., 437. 

No error. 

C'ited: Webb v. Eggleston, 228 N.C. 580 (cc). 

HORACE ELLIOTT r. P. H. BRADT ET AL. 

(Filed 11 October, 1916.) 

Parties-Deeds and Conveyances-Mortgages-Actions-Accounting. 
A purchaser of land from a mortgagor upon consideration that the 

former pay off the mortgage, the amount of -n7hich the latter agreed to 
ascertain, but failed or refused to do. mas maintain his action against 
the mortgagee as a necessary party, for an accounting, in order that he 
may relieve the land from the lien of the mortgage, and remove the cloud 
upon his title. Rerisal, see. 411. 

C~acx ,  C. J.. eoncnrring ; BROWS, J., concurrin~. 

APPEAL by from Shaw, J., at October Term, 1916, of 
RUTHERFORD. 
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R. S. Eaves f o r  plaintif f .  
C. B. McBrayer  for defendant .  

ALLEN, J. I n  August, 1916, the plaintiff purchased a tract of land 
from defendant O'Neal on which there was a mortgage by her to the 
other defendants, Brady and wife. The conveyance from her to the 
plaintiff specified as a consideration the sum of $400, and, in addition, as 
the complaint alleges, the plaintiff agreed to pay off "such amount as 
was actually due and collectible on a certain mortgage executed by said 
O'Neal to the other defendant." 

The complaint alleges that under this agreement the plaintiff was 
bound to pay the amount '(legally collectible on said mortgage," and that 
the grantor O'Neal contracted to ascertain such amount by legal action, 
but has refused to bring suAh action or to be joined as a party plaintiff 
in  this action, and for that reason has been made a defendant. Revisal, 
411. The defendants Brady and wife, the holders of the mortgage, de- 
murred ore tenzis that the complaint did not state a cause of action. 
The court dismissed the action as to them, and the plaintiff appealed. 

The sole question presented is whether the complaint states a cause of 
action as against the holders of the mortgage indebtedness, and upon the 
motion to dismiss, the facts alleged must be accepted as true. 

I f  so, the plaintiffs agreed to pay what mas actually due and col- 
lectible on the mortgage held by the defendants Brady and wife; the 
defendant O'Neal, the grantor of the plaintiffs, agreed to have this 
amount ascertained and has refused to do so, and there is a controversy 
as to the amount due. 

This, in our opinion, states a cause of action, as the plaintiffs have the 
right to know how much they owe, so they may relieve their land 

(829) of the mortgage, and Brady and wife are necessary parties, as 
they are the holders of the mortgage. 

We refrain from expressing an opinion as to what is actually due and 
collectible until the facts are developed. 

Reversed. 

CLARK, C. J., concurring: The sole question presented is whether the 
plaintiff whose land is charged with payment of the mortgage debt can 
maintain this action to compel the mortgagees to credit the debt with 
the usury paid thereon. Revisal, 1951. 

The plaintiff having bought the land subject to the mortgage, which 
he has assumed to pay off, the land is in the position of a surety to the 
mortgage debt, and therefore the plaintiff is entitled to be protected 
against the payment of any more than the amount legally due thereon, 
and can maintain this action against the mortgagees to determine the 
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balance legally due and is entitled to join his grantor to compel her to 
execute her agreement to ascertain the amount due, and besides she is 
a necessary party in an action to ascertain such balance. 

The land in the hands of the grantee of the mortgagor cannot be sub- 
jected by foreclosure sale to the payment of any larger amount than it 
could have been sold for if i t  had remained in the ownership and pos- 
session of the mortgagor. Bank c. Loven, ante, 664. 

This is not an action to restrain foreclosure of a mortgage, but it is 
to compel a statement of the account between the mortgagor and mort- 
gagee as to the balance legally due upon the mortgage debt. I n  Erwin 
v. Morrzk, 137 N. C., 48, it was virtually held that a purchaser of land 
from the mortgagor could bring an action to purge the mortgage debt 
of usury, or could do so by may of defense; otherwise, the injunction 
would not have been continued in order to ascertain the terms of the 
contract between the mortgagor and the grantee as to payment of 
purchase money. 

The authorities seen1 quite uniform that the grantee of a mortgagor 
can avail himself of the defense of usury as against the holder of a 
mortgage on the land unless barred by the contract of purchase. Bank 
v. Drew, 117 d m .  St. 231; Ford v. B. and L. Assn., 109 Am. St., 198; 
Klapzoorth v. Dressler, 78 Am. Dee., 87. I f  this were not so, then the 
plaintiff as grantee could not avail himself of the contract that the 
grantor m~ould ascertain the balance legally due by an action for that 
purpose, and mould be forced to resort to an injunction which under 
some decisions of this Court might deprive him of the benefit of his 
contract with the grantor that he should pay only the balance legally 
collectible, which means, of course, the balance which the mortgagee 
could have collected out of the land in an action against the mortgagor 
to determine that amount. 

The court should halye proceeded to haae the account stated for (830) 
the ascertainment of the balance "legally due and collectible7' as 
between the mortgagor and mortgagee, and the plaintiff is entitled to be 
exonerated upon payment by him of said amount. He  would have no 
cause of complaint as against the mortgagees beyond the amount of his 
mortgage if the counter-claim by reason of the usury should under Re- 
risal, 1951, amount to enough to cancel the debt. 

The plaintiff is entitled to any relief which the facts stated and proren 
entitle him to receive, and he is not barred of this because in his prayer 
for release he asks for more or a different relief from what he is entitled 
to haue. Pe117s Revisal, subsec. 3, and numerous cases therein cited. 
Gillam v.  Ins. Co., 121 N .  C., 369, and cases cited in  Xnno. Ed.;  XcCul- 
lock v. R. R., 146 N. C., 317; Bradbum c. Roherfs, 148 N. C., 214, and 
numerous other cases doma to Bryan v. Qanady, 169 N. C., 583. 
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BROWIT, J., concurring: I concur in the opinion of the Court by 
Mr. Justice Allen upon the ground that the demurrer should be over- 
ruled because the complaint states some cause of action. The plaintiff 
has a right, in  my opinion, to maintain the action for the purpose of 
ascertaining what is "legally collectible on said mortgage," as that is 
the contract under which he purchased the land. What is "legally col- 
lectible on the mortgage" cannot be determined upon demurrer. I t  can 
only be adjudicated when the facts are found by the trial court. The 
plaintiff, having purchased the land from the mortgagor, subject to the 
mortgage, has no right to set up the plea of usury against the mortgage 
debt on his own account. The only person who can do that is the 
mortgagor himself. 

As said by $IT. Justice Hoke in Riley v. Xears, 154 N. C., 519, speak- 
ing for a unanimous Court, "It is undoubtedly a sound proposition that 
if one buys property and agrees to take up a note affected with usury, as 
a part of the purchase price, he cannot maintain the defense of usury 
against the note, and for the very sufficient reason that as to him the 
obligation is not for the loan of money." The same principle is laid 
down in  Doster v. English, 152 N.  C., 339; Ya~borough v. Hughes, 139 
N. C., 204; and Stuckey v. Construction Co., 6 1  W. Va., 74. 

I t  must be borne in mind that the plaintiff in this case is seeking the 
aid of the Court to ascertain the amount legally due on the mortgage, 
and he is not "the party against whom the action is brought." Therefore, 
i t  is possible that he may be brought within the maxim of equity that 
requires one who seeks equity to do equity. These matters can only be 
determined when the evidence has been taken and the facts are found. 

Cited: I n  re Will of Parham, 178 N.C. 110 ( p ) ;  Broadhurst v. 
Brooks, 184 N.C. 125 (c) ; XcKinney v. Sutphin, 196 N.C. 321 (p) ; 
Parker Co. v. Bank, 200 N.C. 443 (c) ; Wilson v. Trust Go., 200 N.C. 
791 (c) ; Porter v. Ins. Co., 207 N.C. 647 (c). 

LUTHER B. TUTHILL r. ATLBNTIC COAST LINE RAILROAD COMPANY. 

(Filed 13 September, 1916.) 

Carriers of Goods-Trials-Instructions-Evidence-NonsuApea and 
Error. 

In this action to recover of a railroad company damages to a shipment 
of shoes while in the carrier's possession, and caused by a storm-tide, the 
sufficiency of the evidence to establish the defendant's liability for failure 
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to recover the shoes does not arise on defendant's appeal, it not having 
made a motion to nonsuit or requested special instructions thereon. 

ACTIOK tried at May Term, 1916, of BEAUFORT, before Allen, J., upon 
these issues : 

1. Was the property of the plaintiff iiljured by the negligence of the 
defendant ? Answer : "Yes." 

2. I f  so, what damages is plaintiff entitled to recover? Ailsm-er : 
'($150." 

From the judgment rendered, defendant appealed. 

Ward & Grimes for plaintif. 
Small, AfacLeafi, Bragaw & Rodman for defendant. 

PER CURIAM. This action is brought to recover damages to a ship- 
ment of shoes injured while in the defendant's possession by a storm- 
tide a t  Washington, N. C., 2 September, 1913. Upon arrival at said 
point the shoes were loaded in  a box car and moved down to the river, 
where they were subsequently injured by the storm-tide. 

Upon the trial the defendant made no motion to nonsuit and sub- 
mitted no requests for special instructions to the jury. Therefore, the 
sufficiency of the evidence to establish the liability of the defendant for 
failure to remove the shoes in time to avoid injury is not before us. 

There are no exceptions to the evidence and the three assignments of 
error are directed to certain propositions of law contained in the charge, 
which we think are substantially correct. 

Upon the record the judgment is 
Affirmed. 

ADELIiYE BRABBLE AND CAROLINE SNOWDEN ET AL. 

r. J. L. BRUMSEY. 

(Filed 20 September, 1916. ) 

Appeal and Error-Technical Error-Reversible Error. 
Where the controrersy over lands depends on the location of a bound- 

ary, and it is not disputed that the parties held title under the descrip- 
tions contained in their deeds: ITeld, an expression of opinion of the 
witness as to certain marks halying been made with an axe, when this is 
inconsequential, and a charge of the court as to the character of the pos- 
session necessary to take the title out of the State, if technical, are not 
reversible error. 
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ACTION tried before Bond, J., and a jury, at  January Term, 1916, of 
CURRITUCIL Appeal by the plaintiffs from a judgment in an action to 
t ry  the title to land and to recover damages for trespass thereon. 

Two actions were instituted, one in favor of the plaintiff Brabble 
and the other in favor of the plaintiff Snowden, and were consolidated. 
The deed under which the plaintiffs claim called for 65 acres of land, 
and leaving out the land in controversy, they have 6 6 x 0  acres. The 
land in controversy is 3 acres, of which lxo acres is claimed by the 
plaintiff Brabble and 134 0 acres by the plaintiff Snowden. 

Issues were submitted to the jury and they mere answered in favor of 
the defendant, and from the judgments rendered thereon the plaintiffs 
appealed. 

Ehringhaus & Small and Aydlett & Simpson for plaintiffs. 
A. X .  Simmons and Ward & Thompson for defendant. 

PER CURIAM. There are several exceptions in the record which we 
have examined, none of which will justify ordering a new trial. 

Those principally relied on are, first, the statement of the witness that 
i t  was his impression that certain marks mere made with an axe, and, 
second, to the charge of the court that the possession must be continuous 
under color to take the title out of the State. 

There is nothing to show that the opinion expressed by the witness as 
to the mark mas material or in any way influenced the verdict, and his 
Honor did not, in fact, charge as claimed as to the continuity of pos- 
session. 

I f ,  however, he had done so, and conceding that this would have been 
technically erroneous, it ~ ~ o u l d  not be reversible error for the reason that 
i t  was not disputed that the plaintiffs had been in possession of the land 
within their deeds and outside of the dispute continuously, and the real 
question for the jury to determine was the location of the boundaries, 
and this has been settled by the ~ e r d i c t  under instructions which are 
without error. 

No error. 
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L. E. NORFLEET ET -4~s. T-. TARBORO COTTON FACTORY. 
(833) 

(Filed 20 September, 1916.) 

1. Liens-Corporations-Factories-Coal F'urnished-Statutes. 
Revisal, sec. 1131, confers no lien on the products of a cotton factory 

corporation in favor of one furnishing coal used in their manufacture, but 
only the right to enforce their claims by judgment and execution, as 
against the holders of mortgages upon the corporate property. 

2. Liens-Enforcement-Corporations. 
As to whether one furnishing coal to a corporation used in the manu- 

facture of its cotton products can claim his lien on the facts of this case, 
under the prorisions of Revisal, sec. 2016, quere. But his failure to 
enforce his asserted lien under the provisions of Revisal, sec. 2027, de- 
prives him of whatever right thereto he may hare had. 

APPEAL from Whedbee, J., at July Special Term, 1916, of EDGECOMBE. 
This action was brought for the purpose of appointing a receiver for 

the defendant corporation and for dissolving same; on 23 January, 1914, 
the defendant corporation was placed in the hands of C. A. Johnson, 
temporary receiver, who thereafter operated same until the March term 
of the Edgecombe Superior Court, when C. A. Johnson and H. P. 
Foxhall mere appointed permanent receivers, who thereafter operated 
same until , 1914. 

The property of the corporation, except stock manufactured and in 
process and accounts receivable, was sold for $29,000 by order of the 
court, and sale confirmed at June Term, 1914, and the following order 
made in said cause at  said term: 

And i t  is further ordered that said receivers pay out of the purchase 
price the allowances to said receivers, commissioners and their attor- 
neys, the cost of this action, to be taxed by the clerk, also the 1915 taxes, 
and immediately pay over the residue of said purchase money to the 
clerk of the Superior Court of Edgecombe County. 

This oause is retained for further orders. 
W. M. BOND, 
Judge Presiding. 

At said June term the following order was made in said cause: 
"The time for filing claims against Tarboro Cotton Factory is hereby 

extended until 15 August, 1914, on ~ ~ h i c h  date said commissioners and 
receivers are directed to make full report of all claims with their recom- 
mendations or finding as to each." I 

The petitioners in due time filed their claim with the receivers (834) 
for $492.37, the account set out in the petition, but not the claim 
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on account of the lien, and on 2 September, 1914, they reported the same 
to the court as a valid claim, as follows, with respect to all claims filed: 

"Upon the hearing and investigation of the notes ahd accounts pre- 
sented and filed with the said receivers, as appears by their statement 
thereof, they report that they are allowed against the said Tarboro 
Cotton Factory and should be paid as far as possible out of the remain- 
ing proceeds of the sale of said cotton factory according to the priorities 
of lien that the court shall adjudge any of them entitled to, except the 
claim of Percy Bryly, which your receivers report is not valid and 
should not be allowed or paid." 

On 4 June, 1915, the receivers filed their final report, showing a 
balance in hand of $1,422.68. 

An order was thereafter made in the action requiring the amount in 
the hands of the receivers to be paid into the office of the clerk of the 
Superior Court to abide the orders of the court. 

The claim of the plaintiff is for coal furnished the defendant cor- 
poration in November and December, 1913, and used in the manufacture 
of cloth and yarn, and i t  claims a lien upon the proceeds of the sale of 
cloth and yarn. 

The notice of the lien was filed in November, 1914, and his petition 
to enforce the same in October, 1915. 

His  Honor dismissed the petition, and the petitioner excepted and 
appealed. 

W. Cy. Howard for appellant.  
G. 111. T.  Fountain & Son for appellee.  

PER CURIAM. The petitioner claims a lien under section 1131 and 
section 2016 of the Revisal. 

The first of these sections confers no lien. Coal Go. u.  Electric Co., 
118 N. C., 232. I t  only gives those holding claims against a corporation 
for labor performed or torts committed the right to enforce their claims 
by judgment and execution as against those holding mortgages upon the 
property of the corporation. 

I t  is doubtful if the petitioner brings itself within section 2016 of the 
Revisal; but, conceding that it has done so, it has failed to commence 
any proceeding for the enforcement of its lien within the time pre- 
scribed by statute, Revisal, see. 2027. 

I t  is also true, as contended by the other claimants, that there is no 
finding of fact and nothing in the record to show that any part of the 

funds in tbe hands of the clerk and upon which the petitioner 
(835) claims a lien is any part of the proceeds of the manufactured 

product of the factory, and it does appear that when the peti- 
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tioner presented his demand that  his claim of lien be recognized, that  i t  
was denied by the receivers, and that  it filed no exception, and, so f a r  as 
the record discloses, i t  made no objection thereto. 

I n  our opinion, after a careful investigation of the record, the ruling 
of his Honor dismissing the petition must be sustained. 

Affirmed. 

Cited: Campbell T .  Ilnll,  187 N.C. 466 (d).  

(Filed 4 October, 1916.) 

Appeal and Error-Costs-Brief-R,ule of Court. 
Costs of brief exceeding twenty pages will not be taxed against the 

unsuccessful party, under the rule of the Supreme Court. 
BROWN, J., not sitting. 

PER CURIAM. The rule limiting the number of pages in  a brief for 
which costs may be taxed to twenty pages has not been repealed, and, 
therefore, the clerk will tax the costs in this case according to that  rule. 
The  motion t o  retax is denied, and the clerk will tax costs to the suc- 
cessful party for briefs a t  twenty pages. 

BROWN, J., not sitting. 

PENNIE HOLLOMAN r. CALVIX HOLLORIAN. 

(Filed 4 October, 1916.) 

1. Appeal and Error-Case-Service-Objections and Exceptions. 
Technical and immaterial objections made to the service of cases on 

appeal upon opposing parties are not favored by the Supreme Court; and 
an appellant may not decide for himself upon the sufficiency of appellee's 
counter-statement because not served with his own statement attached; 
the proper procedure being to except to the sufficiency, have it passed 
upon by the trial judge while settling the case, and, upon an adverse 
holding, by exception thereto for the Supreme Court. 

2. Same-Recordari-Motion to AAirm. 
Where a counter-case on appeal has been served without appellant's 

statement attached, and the latter, for that reason, has not requested the 
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judge to settle the case, but applies for a writ of certiorari in the Supreme 
Court to bring up from the Superior Court his statement, which appellee 
had filed with his own statement in the clerk's office, and it appears that 
each statement had bee11 served on the adverse party in time: Held,  the 
motion for certiorari will be denied; and if no error in the record proper, 
filed in the appellee's motion, is found, the judgment below will be 
affirmed. 

(836) APPEAL by defendant from Stacy ,  J., at April Term, 1916, of 
HERTFORD. 

Winborne  & Winborne for plaintiff. 
R. C. Bridger for clefendanf. 

CLARK, C. J. This is a petition for a certiorari by the defendant, 
who appealed as a pauper. H e  alleges that by consent the appellant 
was allowed sixty days to serve the case on appeal and the appellee sixty 
days thereafter to serve his counter-case or exceptions; that on 26 June, 
within the time agreed, the appellant served his case on appeal and that 
on 10 July, 1916, the appellee served what purported to be her exceptions 
or counter-case, ~ ~ h i c h  the appellant deemed insufficient under Re~isal ,  
591, for the reason that the appellee did not return with his counter-case 
the copy of the appellant's statement of his case, "~vith her approval of 
the specific amendments indorsed or attached," he did not send the 
papers to the judge to settle the case on appeal, and he asks that this 
Court send a c e r i i o r a ~ i  to the clerk's office to send up the appellant's 
statement of the case on appeal as the '(statement of the case." 

The appellee files an affidavit in reply, stating that the appellee duly 
served its counter-case on the defendant's counsel on 10 July, well within 
the time allowed, and that, further, about the middle of July, 1916, ap- 
pellee's counsel wrote to the judge by whom the case mas tried, inquiring 
what had been done about settling the case on appeal, to which the judge 
replied that no papers had been sent to him and that he had heard 
nothing from it, and that at request of the judge they sent him copies of 
the evidence, the exceptions taken on the trial, and the court's charge, as 
taken down by the court stenographer, and that 01-1 9 August, 1916, 
within the sixty days allowed appellee, Judge Stacy returned all these to 
plaintiff's counsel with the statement: "I have not been requested to 
settle this case, and am returning the papers you sent me." 

The failure of the appellee to return a copy of the case on appeal 
served on her by the appellant was not such a default as entitled the ap- 
pellant to decide in his own faror that it was fatal. I f  the appellant had 

wished to take advantage of such supposed defect he should have 
(837) sent the papers to the judge, raising this exception, in order that 
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the judge might pass upon such exception, and that his ruling, together 
with the case on appeal as settled by the judge, should come up to this 
Court. I n  that event the whole matter i ~ o d d  haae been disposed of 
a t  once. I f  this Court should have held that the defect was fatal, the 
appeal mould have been dismissed at appellee's cost. I f  the Court should 
have held otherwise, then the cause would haxe been argued and decided 
upon the case as settled by the judge. 

I n  deciding for himself that the appellee had comnzitted a fatal error 
the appellant himself was in default. If he had for any reason needed 
the return of his copy of the case on appeal, which he had served on the 
appellee, he could doubtless hare had it upon request made known to the 
appellee's counsel. I f  this had not been done, and the appellant had 
kept no copy of his own case, matters might have been different. But in 
fact the appellant avers that he had filed a copy of the case in the 
clerk's office, and it is that case which he now wishes this Court to pro- 
cure by certiorari, that it may be treated as the case on appeal. The 
appellee's counter-case was served on appellant 10 July and also filed in 
clerk's oEce 27 July, both within the time, and there was no reason the 
case should not have been sent to the judge to settle. 

The Court does not faror such Unnecessary and technical objections. 
The appellant was put to no inconvenience by the failure of the appellee 
to return his copy of the case on appeal and made no objection that i t  
had not been returned, and had another copy himself. The appellee 
could file either specific objections or a counter-case, 8. v. Gooch, 94 
N. C., 982, and cases cited in  Anno. Ed. 

Under these circumstances the motion for a certiorari is denied, and 
there being no case on appeal filed in this Court by the default of the 
appellant, and the only record before us being the record proper, on 
inspection of which we find no error, the motion of the appellee to affirm 
is allowed. 

Motion by appellant for certiorari, Denied. 
On motion by appellee, Affirmed. 

Cited: Ingram v. Power Co., 181 S . C .  360 (Ic) ; Smith v. Smith, 199 
N.C. 464 (Ic)  ; S. c. Ray, 206 K.C. 737 ( I c )  ; Weaver v. Hampton, 206 
N.C. 142 ( Ic )  ; S. v. Moore, 210 N.C. 690 (d)  ; Pike v. Seymour, 222 
N.C. 46 ( lc ) .  
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(838) 
GASDACE POE r. J. R. BRIGHT. 

(Filed 4 October, 1916.) 

Mortgages-Payment-Foreclosure-Principal and Agent -Purchase by 
Mortgagee-Judgments. 

There being evidence in this case that the mortgagee of lands sold the 
same by foreclosure after the mortgage debt had been paid, and that the 
purchaser acted for, and has reconveyed the lands to him, and the jury 
ha\-ing so found, under a proper charge, these as facts by their verdict, 
a decree of the court that the mortgage be satisfied of record and that 
the attempted foreclosure was void, etc., is a correct one. 

ACTION, tried before Lyon, J., at March Term, 1916, of LEE, upon 
these issues : 

1. Was the mortgage dated 20 March, 1889, satisfied by the plaintiff 
before the alleged sale of the land by Bright to Johnson? Answer: 
'(Yes." 

2. Was the mortgage duly foreclosed as provided therein? Answer: 
"No." 

3. What amount, if anything, is the defendant indebted to the plain- 
tiff? Answer : "88." 

The court rendered judgment in favor of the plaintiff, decreeing that 
the mortgage set out in the complaint be satisfied of record; that the 
sale and attempted foreclosure was void; and that the plaintiff recover 
of the defendant the sum of $88, with interest. From this judgment the 
defendant appealed. 

R. H .  Hayes ,  Hoyle  d Hoyle  for plaintiff. 
W i l l i a m s  d Wil l iams ,  A. ,4. F. Seawell for defe.ndant. 

PER CEEIAAI. This actioli i s  brought to recover possession of a cer- 
tain piece of land conveyed by mortgage from the plaintiff to the de- 
fendant. There was a foreclosure of the mortgage and the property was 
purchased by one Johnson, the only bidder, for $200. The plaintiff al- 
leges that at  the time of the sale the mortgage had been fully satisfied; 
that Johnson purchased for Bright, the mortgagee, who furnished a part 
of the money; that Johnson a few months after the sale reconveyed the 
property to Bright, the defendant. The jury have established these 
facts in their answer to the issues. We have examined the three assign- 
ments of error relating to the admission of evidence, and find them to be 
without merit. 

The motion to nonsuit was properly denied, as there is abundant 
evidence tending to prove that the mortgage was satisfied, and paid 
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at  the time of the sale, and that Johnson purchased the land for (839) 
the defendant. The exceptions to the charge are without merit. 
His  Honor presented the case to the jury in a clear, comprehensive, and 
forceful charge, which we find to be free from error. 
30 error. 

Ci ted:  Burne t t  v. Supply Co., 180 X.C. 119 (cc). 

JOEL E. D U B R U H L  T. S E W  B E R N  BA'KKI'KG AXD T R U S T  COMPANY. 

(Filed 4 October, 1916.) 

Contracts-Services Rendered Deceased-Promised Consideration-Execu- 
tors and Administrators. 

Evidence that the plaintiffs cared for the deceased and his aged and 
blind wife for a number of years; that both were helpless, requiring con- 
stant nursing and attention, given and received in expectation of com- 
pensation, is sufficient to sustain the verdict in plaintiff's favor in this 
case, as to the reasonable value of such services. 

ALLEN, J., did not sit. 

ACTION tried before Whedbee,  and a jury, a t  May Term, 1916, of 
CRAVES. 

On issues submitted, the jury rendered the following verdict : 
1. Did David E. Debruhl, the testator of defendant, contract and 

agree with the plaintiff that if plaintiff would render the services 
declared oil the complaint that he would will to the plaintiff his entire 
estate, as alleged? Answer: "No." 

5. I f  "No" to first issue, is the defendant indebted to plaintiff for 
services rendered by plaintiff and wife to testator of defendant during 
the three years next preceding the death of said David E. Debruhl, and 
if so, in what sum? Answer: "Yes, $1,500 and interest." 

Judgment on the verdict for plaintiff, and defendant excepted and 
appealed. 

A. D. W a r d  and W i l l i a m  F .  W a r d  for plaintiff .  
,Voore & D u n n  and T.  D. W a r r e n  for defendant .  

PER CURIAM. The Court is unable to see any reason why this verdict 
and judgment should be disturbed. There was allegation, with evidence 
on the part of plaintiff tending to show, that for ten years before testator 



I N  THE S U P R E M E  COURT. [I 72 

died plaintiff had performed faithful and onerous duties i n  caring for 
and looking after the testator and his aged wife, and for the last three 

years the said testator had liued in the home of plaintiff, and his 
(840) mife with him till she died, about six months before her husband; 

tha t  when they came to plaintiff's house to live the mife was blind 
and he had consumption, and both were old, feeble, and practically help- 
less, requiring almost constant attention, and that  the services were well 
worth $2,500. 

There was also evidence on the part  of plaintiff that  their serrices 
were given and received in  expectation of being paid for, and some of 
the testimony tended to show that  they were given and receired under 
a contract that  the testator mis  to d l  plaintiff his property. 

The jury found there was no contract to will the property, but that 
the services rendered by plaintiff to the testator for the last three years 
of his life lvere reasonably worth the sum of $1,500 and under the 
charge of his  Honor that  these services were given and received in 
expectation of being paid for. Winkler v .  Killian, 141 K. C., 575. 

There is  no ground for complaint on the par t  of defendant as to the 
manner i n  which the case was presented to the jury, and the facts in 

" " 

evidence are in  full support of the verdict rendered. 
N o  error. 

ALLEN, J., did not sit. 

Cited: Shore v. Holt, 185 N.C. 313 ( c ) ;  Wood v. Wood, 186 N.C. 
560 (c). 

Is RE \\'ILL OF KENNETH H .  FLEMING. 

(Filed 4 October, 1916.) 

Wills-TPials-Change of Issues-Prejudice - Instructions - Mental Ca- 
pacity. 

Where in an action to caveat a will the trial judge has stated that he 
will submit three issues, as to the execution of the will, mental capacity 
of testator, and undue influence, and it is admitted that the will was exe- 
cuted, and there was no evidence of undue influence: Held, it was not 
prejudicial to the caveators that the court only submitted the usual issue 
relating to the execution and validity of the mill. The charge as to the 
degree of mental capacity required is approved. 

ISSUE of devisa,vit vel non, tried a t  March Term, 1916, of PITT, before 
Whedbee, J .  
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Upon the submission of the usual issue, the jury found that the paper- 
writing propounded for probate mas the last will and testament of K. H. 
Fleming, deceased. 

H a r r y  Skinner,  W .  F. Evans ,  Albion Duwn for caveators, appellants. 
Hard ing  & Pierce, S. J .  Everet t  and F. G. J a m e s  & S o n  for pro- 

pounders, appellees. 

PER CVRIAM. We hare examined the ten assignments of error (841) 
relating to the admission of testimouy over the objection of the 
caveators, and find them to be without merit. The court stated, in the 
presence of the jury, at the beginning of the introduction of evidence, 
that he would submit three issues tendered by the caveators and that he 
would answer the first issue "Yes" and the third issue "No." Instead of 
submitting the three issues, he submitted only one, which is the usual 
issue submitted in a controversy relating to the execution and validity 
of a will. 

We do not think that the caveators were prejudiced at  all by the 
action of his Honor. The first issue tendered by then1 related to the 
execution of the will; the second, to the mental capacity of the testator; 
and the third, to undue influence. The execution of the will was ad- 
mitted, and we agree with his Honor that there is no sufficient evidence 
of any undue influence. The question of the mental capacity of the 
testator was submitted to the jury in a charge free from error. We 
think the standard of mental capacity laid down by his Honor, that 
"A person has testamentary capacity within the meaning of the law 
if he has a clear understanding of the nature of the business in which 
he is engaged, of the kind and value of the property devised, of the 
persons who are the natural objects of his bounty, and of the manner 
in which he desires his property to be distributed," has been approved 
by this Court in many decisions. Wood I ! .  Sawyer,  61 N. C., 277. 

No error. 

Ci ted:  In re W i l l  of Holmes,  224 S . C .  833 (c). 

A. E. MYERS f6 GO. v. NORFOLK SOUTHERK RAILROAD COMPANY ET AL. 

(Filed 4 October, 1916.) 

CIVIL BCTIOK tried before Whedbee,  J., at May Term, 1916, of 
CRAVEN. 

897 
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This is an action to recover damages for failure to delirer a car-load 
of potatoes. 

The facts are fully stated in the report of the case on former appeal, 
171 N. C., 190. 

There mas a judgment in favor of the plaintiff, and the defendant 
appealed. 

T. D. Warren for plaintifi. 
Moore & Bunn and W .  B. Rodman for defendant. 

(842) PER CURIAN. We have carefully examined the record, and 
find no error. The evidence is almost identical with that offered 

upon the former hearing, and the case has been tried in accordance with 
the opinion of this Court. 

No error. 

A. S. COPELL4ND ET AL. r. I?. &I. HOWARD. 

(Filed 11 October, 1916.) 

Contracts, Written-Parol Evidence. 
Par01 evidence that at the time of the execution of a promissory note 

the parties agreed that the due date mould be at a different time from 
that therein stated is inadmissible, as varying the terms of the writing. 

APPEAL from Bond, J., at April Term, 1916, of LEKOIR. 
This is an action upon a note executed by the defendant and payable 

on 1 January, 1915. 
The defendant offered to prove that at the time of the execution of 

the note an agreement was entered into between him and the plaintiff 
that the note should not be paid until two years from its date. This 
evidence was excluded, and the defendant excepted. 

There was a rerdict and judgment for the plaintiff, and the defendant 
excepted and appealed. 

Loftin, Dawson & Manning and C. M .  Allen for plaintifis. 
T.  C. Wooten and Joe Dawson for defendant. 

PER CURISM. The evidence was properly excluded, because in direct 
contradiction of the terms of the writing. Walker v. T7enters, 148 
N. C., 388; Basnight v. Jobbing Co., 148 N. C., 350. 

No error. 
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TAYLOR 0. ~IANCFACTURING Co. ; VINSOK 13. PUGH. 
- - - 

Cited:  Harvester  Co. v. Parham,  172 N.C. 390 (c). 

NETTIE TAYLOR, AD~KISTEATRIX,  v. COLE NANUFACTURING COMPL4NY. 

(Filed 11 October, 1916.) 

APPEAL from Allen,  J., at February Term, 1916, of SAAIPSON, in an 
action to recover damages for wrongful death. 

There was a verdict and judgment ia favor of the plaintiff, (843) 
and the defendant excepted and appealed. 

B u t l e r  d Herr ing  for plaintifl. 
G r a d y  d G r a h a m  for defendant.  

PER CURIAM. We have carefully examined the exceptions contained 
in the record, and find no sufficient reason for disturbing the verdict 
and judgment. 

No error. 

VINSON, JONES Br FINCH, Ixc. r. J. H. PUGH AND J. FRANK WOOTEN. 

(Filed 11 October, 1916.) 

Pleadings-Demurrer-Fraud-Good Faith. 
In this case the complaint alleged that one of the defendants, with the 

advice and suggestion of the other, unlawfully, with intent to hinder, 
delay, and defeat plaintiff's recovery, burnt certain deeds and papers, and 
it appearing that findings as to good faith were necessary for a proper 
determination, it is Held that the demurrer was properly overruled. 

CIVIL ACTION heard upon demurrer at  March Term, 1916, of SAILIFSON. 
A demurrer was interposed by defendant Wooten. The court, Bond,  J., 
presiding, overruled the demurrer, and said defendant appealed. 

N o  counsel for plaintiff .  
T.  C. W o o t e n  and G. V .  Cowper for defendant  Wooten .  

PER CURIAM. The allegations of the complaint are so rery volumi- 
nous, and the liability of defendant Wooten depends so much upon his 
good faith in  the discharge of the duty he assumed, that i t  is difficult to 
determine it without findings of facts. The complaint alleges and the . 

599 
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demurrer admits that Wooten received a part of the purchase money and 
afterwards refused to deliver the deed, and "the defendant J. Frank 
Wooten unlawfully, and with the purpose and intent to hinder, delay, 
and defeat the plaintiff in its lawful recovery in this action, took said 
deed, draft, and statement, and with the advice and suggestion of his co- 
defendant, James H. Pugh, burned the same to prevent the plaintiff and 
the court from examining and using the same in the trial of this action.'' 

We think his Honor properly overruled the demurrer, and required 
the defendant to answer. 

Affirmed. 

ROBERT S. HUTCHIKSON. RECEI~EE, V. BOARD OF COMMISSIONERS OF 
IREDELL COUNTY. 

(Filed 19 December, 1916.) 

Mechanics' Liens-Public Buildings-Liens-Trust Funds-Distribution- 
Statutes. 

One furnishing material to a contractor for a public building can acquire 
no lien thereon under the statute, and notice given to the commissioners 
gives him no right of distribution in the funds in their hands due to the 
contractor; hence, the commissioners are without authority to deduct the 
amount due such materialman from that due the contractor before pay- 
ment, and a receiver of the contractor may recover the full amount thereof. 

APPEAL from Ferguson, J., at Fall Term, 1916, of IREDELL. 
This is an action by the receiver of the Soloman Construction Com- 

pany to recover $1,498.86. 
On 11 April, 1913, the Soloman Construction Company, a corpora- 

tion, entered into a contract with the county of Iredell for the erection 
and completion of a county home at and for the price of $25,800, and 
thereafter did extra and additional work of the value of $68, and sold 
the county some lumber of the value of $10.53, making a total of 
$25,878.53. 

The defendant paid the Soloman Construction Company, on its con- 
tract, including small items to complete the buildings and replace de- 
fective concrete, a total sum of $24,379.98, leaving a balance due of 
$1,490.86, for which the plaintiff in this action obtained judgment. 

On 11 February, 1914, plaintiff was appointed receiver for the Solo- 
man Construction Company. At the time of the appointment of a re- 
ceiver the contract mas practically completed, but final settlement had 
not been made. 
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The Soloman Construction Company sublet the contract for the paint- 
ing to Lon G. Cruse Company, for $670. On 30 January, 1914, eleven 
days before the receivership, the Lon G. Cruse Company filed a notice 
and claim of lien with the chairman of the board of county commission- 
ers. On 13 February, 1914, plaintiff notified the chairman of the board 
of county commissioners of his appointment as receiver for the Soloman 
Construction Company. 

On 25 Xay,  1914, the chairman of the board of commissioners directed 
that an order issue for $664.75, to Duckworth & Smith, attorneys, in  
payment of the Cruse claim of $670, $5.25 having been deducted for 
work done by the county, and on 2 June, 1914, a roucher, authorized 
by the board of commissioners, was issued for $664.75 in full of the 
Cruse claim. 

On 4 June, 1914, the defendant tendered plaintiff a check for (845) 
$758.75, in full settlement of all amounts due the Soloman Con- 
struction Conzpany, the sum tendered representing the amount i t  ad- 
mitted to be due under the contract, less the Cruse claim. Plaintiff 
declined to accept this check as tendered. 

Plaintiff brought this action in the Superior Court of Iredell County 
to recover the balance due under the contract, and by agreement i t  was 
referred to W. B. Gaither, Esq., of Newton, N. C., to take and state 
the account between the parties and report his findings of fact and con- 
clusions of law to the court. 

The referee finds that the item of $664.75, paid to Duckworth & 
Smith, attorneys for Lon G. Cruse Company, should not be deducted 
from the balance due plaintiff as receiver for the Soloman Construction 
Company under its contract with the county. 

Upon the coming in of the referee's report, his Honor, Judge Fergu- 
son, affirmed the referee's findings of fact and conclusions of law as to 
this item. 

Judgment was rendered in favor of the plaintiff, and the defendant 
appealed. 

A. B. Justice, H. P. Grier, and H. C. Jones for p la in t i f .  
Caldwell & Caldiuell for defendant. 

PER CURIAM. The decision in Foundry  CO. v. A l u m i n u m  Co., ante, 
702, is controlling on the appeal in this action. 

I t  was there held that the right of one furnishing materials to share 
in the fund due by the owner to the contractor is statutory and is  de- 
pendent upon acquiring a lien on the property, and if no lien on the 
property is or can be acquired, that no duty or obligation is imposed on 
the owner by giving notice, and the authorities are all to the effect that 
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no lien can be acquired against public buildings. Xnozu v. Comrs., 112 
N. C., 341; Hardware Co. v.  Schools, 150 N. C., 680. 

I t  follows that as the Cruse Company acquired no lien upon the 
property by giving notice to the owner, i t  thereby imposed no obligation 
upon the owner with reference to the amount due the contractor, and 
that the defendant made payment to the Cruse Company of its own 
motion and when under no duty to do so, and that the amount paid 
cannot be allowed as a credit against the plaintiff receiver. 

Affirmed. 

Cited: Noland Co. v. Trustees, 190 N.C. 252, 253 (c) ; Trust Co. v. 
Construction Co., 191 N.C. 666 (c) ; Mfg. Co. v. Blayloclc, 192 N.C. 
412, 414 (c) ; Fidelity Co. Q. Board of Education, 202 N.C. 357 (c). 

J. ;\I. LEE r. J. A. AR'D J. W. ROWE. 

(Filed 18 October, 1916.) 

Instiuctions-Lands-Commissioners to Allot-Mistake in Description. 
Where commissioners hare duly allotted to the several claimants their 

interest in certain lands, a charge of the court, upon the evidence, is 
correct that if the jury found the commissioners in allotting the shares 
actually went upon the land and put up stakes as marking lines of each 
share, the actual allotment as made by them would control a mistake, 
if any, made in the written description. Clark v. AZdridge, 162 N. C., 326, 
cited and applied. 

ACTION tried before Daniels, J., September Term, 1915, of PENDER, 
upon these issues : 

1. What is the true dividing line between plaintiff's and defendant's 
land '4 Answer: "From H to the river." 

2. Did the defendant m~ongfully and unlawfully trespass upon same 
or any part thereof? Answer : "Yes." 

From the judgment rendered, defendant appealed. 

Bland d Bland, E. K. Bryan for plaintif.  
H .  L. Stevens and C. E. McCullen for defendant. 

PER CURIAM. It was admitted that the plaintiff was the owner of 
lot No. 3 in  the division of the lands of Thomas Lee, deceased, and that 
the defendant was the owner of lot No. 4 in the division of the lands of 
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Thomas Lee, deceased, and the question in this case wa's, Where is the 
true boundary line between the said lots? 

It was admitted that there was not sufficient evidence of adverse pos- 
session by the plaintiff and those under whom he claims to ripen title 
to any part of the said lands outside of the boundaries of the deed. 

I t  is conceded, and also stated in the judgment, that if the jury should 
find that the line running from H to the river on the map prepared by 
the referee was the true dividing line, then the plaintiff is the owner of 
the lands in  controversy. We have examined the assignment of error re- 
lating to the admission of testimony and find them to be without merit. 

His Honor charged the jury that if they found the commissioners in 
allotting the shares actually went upon the land and put up stakes as 
marking the lines of each share, that then the actual allotment as made 
by the commissioners would control the written description, if the com- 
missioners made a mistake in writing out their description as they had 
actually allotted i t  on the ground. The charge is sustained by the fol- 
lowing authorities: Clarke  v. d l d r i d g e ,  162 N. C., 326; Al l i son  v. 
K e n i o n ,  163 N.  C., 582 ; H i g d o n  v. Rice,  119 N. C., 623. - - 

No error. 

Ci ted:  D u d l e y  v. Jeffress,  178 N.C. 113 (c) ; W a t f o r d  v. Pierce, 188 
N.C. 433 (d).  

W. L. WYA4TT v. CITY OF RALEIGH. 

(Filed 18 October, 1916.) 

Appeal and Error-Issues-Objections and Exceptions-Harmless Error. 
Where the action to recover damages for the negligent killing of a 

mule has been submitted upon the three issues of negligence, contribu- 
tory negligence, and amount of damage, a charge upon the second issue, 
answered "Yes," if erroneous, is not reversible error as to plaintiff, when 
the jury have answered the first "No," to which no exception was taken 
by him. 

QCTIOX tried at  June Term, 1916, of WAKE, before Connor,  J., upon 
these issues : 

1. Was the plaintiff's mule killed as a result of the negligence of de- 
fendant, as alleged in the complaint? Answer : "No." 

2. I f  so, did plaintiff contribute by his own negligence to the cause of 
the death of the said mule? Answer: "Yes." 

3. What sum, if any, is plaintiff entitled to recover of the defendant 
as damages ? Answer : . .. . . . . . . . . . . . . . . . . . 
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From the judgment rendered, plaintiff appealed. 

Willis Smith for plaintiff. 
John W.  Hinsdale, Jr., for defendant. 

PER CURIAM. The only assignment of error relating to the evidence 
is  to that  of George X. Harden, who testified as to the condition of the 
streets of Raleigh on the morning that  the accident occurred, and i t  is  
without merit. The other assignments of error, six in  number, all relate 
to the first issue referring to the alleged negligence of the defendant. 

The said assignments are without merit. The charge is a clear and 
correct presentation of the well settled principles of law applicable to 
this case. But  if the charge was in  some respects erroneous, as con- 
tended by the plaintiff, i t  would not matter, for the jury found the 
second issue against the plaintiff, and there are no assignments of error 
as to the charge upon that  issue. 

N o  error. 

Cited: Call v. Stroud, 232 N.C. 480 (c). 

H. W. ASD J. C. WEBB v. J. C. ROSEMOND. 

(Filed 23 October, 1916.) 

1. Appeal and Error-Trials-Distinct Theories. 
A party is not permitted to try his case in the Superior Court on one 

theory and have it determined in this Court, on appeal, upon an entirely 
different one. 

a. Appeal and Error-Objections and Exceptions-Instructions-Special 
Requests. 

Exception that a charge by the judge n-as not sufficiently full or es- 
plicit, or that it did not cover a phase of the controversy, should be taken 
to the refusal of the court to give requests for special instructions aptly 
tendered. 

3. Contracts-Statute of Frauds-Orders to Pay Moneys-Wages-Pard 
Evidencewaiver .  

An order to pay laborer's wages for sawing logs is not required by the 
statute of frauds to be in writing; but where the statute is applicable, 
the adnlission of parol evidence, without objection, will be deemed a 
waiver of rights thereunder. 
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4. Evidence-Burden of Proof-Trials-Instructions. 
In this action to hold the drawer of an order primarily responsible to 

the plaintiff, a third person who had cashed them, the burden of proof 
was properly placed on the plaintiff', under the instructions given. 

ACTIOX tried before Deuin, J., and a jary, at March Term, 1916, 
of ORANGE, on appeal from the court of a justice of the peace. 

The plainti& alleged liability of the defendant on certain cedar log 
orders, to the amount of $199, under the circumstances and conditions 
set out in the evidence. The defendant denied any liability. There 
was a verdict in favor of defendant, judgment, and appeal by plaintiff. 

J .  W .  Graham and A. H. Gmham for plaintilff 
Frank Nash f o r  defendant. 

PER C ~ R I A N .  There was evidence tending to show that the defendant 
had agreed to pay to parties, who cashed the same, the amount of orders 
given to divers persons for cedar logs, which had been deliyered to de- 
fendant, who sawed them for Massey-Walker Lumber Company of 
Roanoke, Va. As the logs were delivered to defendant, he would give 
a written order to the party, who delivered them, in the following form: 

HILLSBORO, N. C. (849) 

P a y  to John Doe fire 20/,oo dollars for cedar logs. 
(Signed) J. C. ROSEXOND. 

I n  the margin of the order were these words: "Present or mail to 
Massey-Walker Lumber Company, Roanoke, Va." 

Plaintiffs introduced evidence tending to show that defendant had 
requested plaintiffs to cash some of the orders, promising if they would 
do so that he would see them paid, and that they did cash orders amount- 
ing to $199, which had not been paid by defendant nor the Massey- 
Walker Lumber Company. Defendant's testimony tended to show that 
parties who cashed the orders, including plaintiffs, well knew that he 
was acting only as agent of the Massey-Walker Lumber Company ancl 
was assuming no personal liability upon the orders either to the parties 
to whom they were made or to those who cashed the same for said 
parties, nor had he promised the latter that he ~ o u l d  pay the same to 
them. Plaintiffs' testimony also tended to show that Rosemond was 
not acting as agent merely for the Massey-Walker Lumber Company, 
but was acting for himself in carrying on the business of buying and 
sawing cedar and other kinds of logs, and for this reason he had made 
the promise to pay the same to plaintiffs who had cashed the same, at 
his special reqlrest and relying upon said promise. 
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The court charged the jury as follows: 
'(1. I f  you find from this evidence, and by the greater weight thereof, 

that defendant Rosemond entered into an agreement with these plain- 
tiffs, H. W. and J. C. Webb, ~5hereby plaintiffs were to cash these orders 
issued to persons from whom he purchased logs and lumber or posts with 
the agreement that he would see them paid, and 'chat this agreeniellt was 
the original obligation of Rosemond, credit being giren to him therefor, 
and if, in pursuance of such agreement, orders for the payment of money 
to different persons in the sum of $199 mere cashed by plaintiffs, those 
orders being drawn and signed by J. C. Rosemond- if you find these to 
be the facts, i t  mill be your duty to a n s ~ e r  the issue $199 and n-rite the 
figures $199 under the same. 

"2. I f  you find the plaintiffs were cashing these orders for the Massey- 
Walker Lumber Company, and that the agreement between the plaintiffs 
and defendant in effect v-as that Rosemond m.as agent of the Nassey- 
Walker Lumber Cornpang-, and was to certify the amount in these orders 
for lumber for which Massey was to pay, and for ~ ~ h i c h  bfawey was 
paying, and the plaintiffs undertook, in effect, to cash the orders for 
them and to act as fiscal agent for Massey, the defendant mould not be 
liable; and if you so find, it would be your duty to answer the issue 'NO' 

or 'Nothing.' " 

(850) There was evidence in the case to support the view of the case 
as stated in the two instructions set forth abo~e .  The court stated 

fully the contentions of the parties with respect to the issue between 
them as indicated in the said instructions. There m s  no request, at any 
time dnring the trial, to state any other contention nor was there any ob- 
jection, during the trial and before verdict, to make any other or further 
statement of the contention, nor was there any prayer for instructions of 
any kind, and no objections to the course of the trial, save one, until 
after it was concluded and the jury had rendered the verdict, nor until 
defendants filed exceptions to and assigned errors in the charge. 

The case TTas tried throughout before the jury on the theory that the 
plaintiffs had cashed the orders upon the defendant's express and orig- 
inal pron~ise to pay the same if the Xassey-Walker Lumber Company 
failed to do so. There are several reasons, as me think, for affirming 
the judgment. 

First. A party is not permitted to try his case in the Superior Court 
upon one theory and ask us to hear i t  here upon another and different 
theory. I t  has been an inrariable rule with us to hear a cause here ac- 
cording to the theory upon which is mas tried in the Superior Court. 
A l l ~ n  T .  R. R., 119 N. C., 710 ; Warren v. fizmnnn, 168 N. C., 457, and 
Coble v. Buwinger, 171 N. C., 445, 447, where the cases are collected. 
I t  TTas said in Allen v. R. R., supm: "While me are not bound by an 
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erroneous admission of a proposition of l a r ,  we must have respect to 
the manner in which parties present and try their cases." The reason 
for this rule is an adequate one, as any other course would be unjust to 
the judge who presided at the trial and to the appellant, and, besides, 
where a party has selected the ground upon which he will wage battle 
before the jury, and has had a fair chance of winning on his chosen 
field. he should not be allowed to have another chance. after l o s i a ~ .  bv 

"# " 
shifting his ground in this Court to some other positidn, which he had 
not taken when he had a fair opportunity of doing so. He  may have 
thought it wise to risk his fortunes upon a single strong position rather 
than take another also, which might tend to weaken it. But whatever 
the reason was, he can hare, here, only the one chance. 

Second. I f  a party desires an instruction upon a phase of the case 
which is not presented in the charge, or as fully stated as he may think 
i t  should be, his remedy is to request a special instruction in regard to it. 
Simmons v. Davenport, 140 K. C., 407. I t  was there said: "A party 
cannot ordinarily arail himself of any failure to charge in a particular - 
way, and certainly not of the oniission to give any special instruction, 
unless he had called the attention of the court to the matter 
by a proper prayer for instruction. So if a party would hare (851) 
the eaidence recapitulated or any phase of the case arising thereon 
presented in the charge, a special instruction should be requested." Boon 
c. Zurphy ,  108 N.  C., 187. "It also is a familiar rule that if a party 
desires a more particular charge on ally given question, or to present by 
an instruction any special phase of the case arising upon the e~idence, 
he should bring the matter to the attention of the court by a special in- 
struction." Coal Co. ?;. Pain, 171 S. C., 646, 648; G ~ a y  v. Xitchell, 146 
N. C., 509. The cases sustaining the rule are numerous. XcEinnon v. 
Xorrison, 104 N .  C., 354; Pate v. Bank, 162 N.  C., 508; Jfonds v. Town 
of Dunn, 163 X. C., 109. The case of Pate v. Bank, supra, is somewhat 
analogous to this one, and there it was said: "The plaintiff excepted 
upon the ground that the presiding judge should hal-e charged that the 
entry of both deposits on the stub of plaintiff's check book by the cashier 
was prima facie evidence that the deposits were made. No such instruc- 
tion mas requested by the plaintiff, and, in the absence of a special 
prayer, the onlission to so charge, there being no affirnlative error, is 
not ground for reversal, even if plaintiff would hare been entitled to the 
instruction," citing IllcI3innon v. Xorrison, supra, and Ximmons v. 
Davenport, supra. The plaintiffs now insist that the court should have 
presented the view to the jury that defendant was liable on the written 
orders, whether the special promise to pay them was made by him or 
not;  but if they desired this to be done they should h a ~ ~ e  called i t  to the 
judge's attention by a special prayer, and in the absence of one, i t  i s  to 
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be presumed that they did not desire that phase presented to the jury, 
but preferred to rely on the promise alone. 

Third. All of the evidence as to the real contract between the parties 
was admitted without objection, and, therefore, the judge might well 
submit i t  to the jury, even if he would have excluded it if objection had 
been made in due time. This is not a case where the agreement, or some 
memorandum thereof, is required by the statute of frauds to be in writ- 
ing. I f  these orders are that kind of a written contract which could not 
be explained, varied, or contradicted by parol, the rule of evidence gov- 
erning such a case can be waived by allowing the testimony to come in 
without objection. I n  this view, even if the judge should, upon request 
duly made, have charged that defendant was liable on the orders, he 
should not have done so without directing the attention of the jury to the 
testimony as to the true agreement. They have evidently found, under 
the evidence, that Rosemond was acting not for himself, but as agent of 
Massey-Walker Lumber Company, and that the orders were drawn with 
the marginal direction, "Present or mail to Massey-Walker Lumber 

Company, Roanoke, Va.," so as to indicate the true relation of 
(852) defendant to the transaction. But whatever view we take of the 

case, there was no objection to the testimony and no prayer for 
instructions. I t  is too late, after verdict, to complain of the result. 

The charge of the court, as to the burden of proof, was correct, as it 
merely stated that the burden was upon the plaintiff to show "that the 
defendant is indebted to them, and as to the amount thereof." That em- 
bodied the very form of the issue, which was, "Is the defendant indebted 
to the plaintiffs, and if so, in what amount?" So that the instruction 
was equivalent to saying that the burden of the issue vas  upon the 
plaintiffs. 

We find no error in the case, and certainly no reversible error. 
No error. 

Cited: Ingram c. Power Co., 181 S.C. 360 ( l c ) ;  Kannan z>. &Assad, 
182 N.C. 78 ( l c )  ; Shipp v. stage h h e s ,  192 N.C. 477 ( I p )  ; ~ V f g .  Co. v. 
Hodgins, 192 N.C. 580 ( l c ) ;  Bank v. Rochamora, 193 N.C. 8 (2c) ;  
In, re Will of Efird, 195 N.C. 84 ( l c )  ; Fleming v. Light Co., 232 N.C. 
463 ( l c ) .  
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ABRAHAM M. ELLIS, TRADING AS ELLIS BROTHERS, v. MIDWAY IMPROVE- 
MENT COMPANY ET AL. 

(Filed 1 November, 1916.) 

Issues-Appeal and Error-Principal and Surety. 
The submission of issues to the jury which afforded the appellant oppor- 

tunity to offer all material evidence and make proper defenses mill not 
be considered as reversible error; and in this case one issue as to the 
liability of a principal and surety under a bond given by them was proper, 
the liability of each thereunder being the same. 

ACTION tried at  January Term, 1916, of ALAMANCE, before Devin, J., 
upon this issue : 

Are defendants indebted to the plaintiffs, and if so, in what sum? 
Answer : "$662.04 and interest." 

Brooks, Sapp ct2 Williams fog* plaintiff. 
E. 8. W.  Dameron, E. S.  Parker, Jr., for defendar~ts. 

PEZ CURIAJL The two exceptions to the evidence, in our opinion, 
are without merit. The refusal of the trial judge to submit the two 
issues tendered bv defendants is no mound for a new trial. The de- " 
fendants had opportunity to offer any material evidence and make any 
appropriate defense under the issue submitted. I t  was not necessary to 
submit separate issues as to the liability of sureties, as by the terms of 
the bond sued on their liability is the same as that of the principal as 
to the paynient of the amount due under the contract. 

The exceptiou to the charge is without merit. I f  the evidence is taken 
to be true. the sum due was correctly stated. 

KO error. 

MRS. AMANDA ROBINSON v. BROTHERHOOD O F  LOCOMOTIVE 
FIREMEN AND ENGINEERS. 

(Filed 15 November, 1916.) 

ACTION to recover on insurance policy in defendant order, tried before 
Cline, J., and a jury, a t  March Term, 1916, of GUILFORD. 

There was verdict for plaintiff. Judgment thereon, and defendant 
excepted and appealed. 

T. C. Hoyle and Brooks, Sapp & TVilliams for plaintiff. 
J .  I. Scales for defendant. 
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PER CURIAX. T h i s  cause was before u s  011 a former appeal,  and  a 
fu l l  statement of the  relevant facts  a n d  positions of law involved will be 
found i n  report  of said case i n  170 N .  C., p. 545. 

O n  t h a t  appeal  a new t r ia l  was  awarded to defendant, a n d  th i s  opinion 
hav ing  been certified down, the  cause was tried before h i s  Honor,  E. B. 
Cline, judge, a n d  a jury, a n d  plaintiff again recovered. 

W e  have given the  present record careful  consideration a n d  a r e  of 
opinion t h a t  the  case has  been t r ied a n d  the  rights of the  part ies  deter- 
mined i n  strict accordance with the  principles announced in our  former 
decision, and  n o  e r ror  has  been made to appear .  

T h e  judgment is  therefore affirmed. 
N o  error. 

A. N. McMILLAN V. *4TLANTA AND CHARLOTTE AIR L I S E  RAILWL4Y 
COMPANY. 

(Filed 29 November, 1916.) 

1. Railroads-Automobiles-Collisions-Negligence - Proximate Cause- 
Trials-Evidence-Questions for  Jury. 

Where an intestate is Billed by a collision of a n  automobile in which 
he was riding, independently driven by another, with defendant's train 
a t  a crossing, the question of contributory negligence does not arise, and 
i t  is held in this case that  the only question presented was, under con- 
flicting evidence, that  of proximate cause, for the jury to determine, which 
was submitted under proper instructions, a s  to the duty of the engineer 
to persons on or near the track. Rosser v. By?tum, 168 N. C., 340; Tread- 
well  v. R. R., 169 IS. C., 394, cited and applied. 

2. Appeal and Error-Instructions-Contentions-Objections and  Excep- 
tions. 

Objection that the trial judge incorrectly stated appellant's contentions 
should be made a t  the time to afford opportunity for correction, or a n  
exception thereto will not be considered on appeal. 

3. Appeal and  Error-Instructions-Objections and  Exceptions - Special 
Requests. 

Ordinarily the presentation of any special theory of a case omitted by 
the trial judge in his charge should be by special request, and exception 
to the refusal of the court to so charge, in order to have i t  reviewed on 
appeal. 

4. Appeal and Error-Objections and  Exceptions -Evidence - Questions 
and  Answers. 

Exceptions to questions asked a witness, which were ruled out, will 
not be considered when i t  does not appear what the expected answers 
would have been. 

910 
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8. Railroads - Automobiles - Independently Driven - Crossings - Negli- 
gence-Evidence-Proximate Cause--Trials. 

Where intestate is killed by a collision by an automobile in which he 
was riding, independently driven by another, with a train a t  a crossing, 
the negligence of the dri~-er may only be considered upon the question of 
proximate cause, in the administrator's action against the railroad. 

6. Railroads-Automobiles-Crossings-Signals - Subsequent Charges - 
Evidence. 

In an action against a railroad company for damages for the alleged 
negligent killing of plaintig's intestate in a collision while riding in an 
automobile with defendant's train a t  a crossing, el-idence of subsequent 
changes in signals or warnings for additional safety made there by the 
defendant is incompetent, the case falling within the application of the 
general rule and not the exceptions. 

CLARK, C .  J., concurring in result, discusses grade crossings. 

ACTIOK tried before Carter, b., a t  April Term, 1916, of (854) 
GASTOK. 

Plaintiff alleged that  his intestate, J. W. Stout, was killed by a colli- 
sion between a n  automobile, driven by another, in which he was riding, 
and a train of defendant a t  a crossing in Eas t  Kings Mountain on 17 
August, 1914, and that  his death was caused by defendant's negligence. 
The  jury returned the following verdict: 

1. Was the plaintiff's intestate killed by the negligence of the servants 
and agents of the Southern Railway Company, as alleged in  the com- 
plaint ? Answer : "No." 

2. Wha t  damage, if any, is plaintiff entitled to recover? No answer. 
Judgment thereon, and defendant appealed. 

X a n g u m  & Woltz, N .  F. McJTillan for plainti f .  
0. P. Masom, George B.  Mason, F. 17.1. Skannonhouse and W.  X. Beam 

for defendant. 

PER CURIAM. There was no issue as to contributory negligence, and 
there was no such question in  the case, as it was not  tried upon that  
theory, but rather upon the question of proximate cause. We have 
examined the charge carefully and find it to be an  accurate state- (855) 
ment of the law as applicable t o  the facts, and i t  was i n  exact 
accordance with the principles as laid down by this Court in Crampton 
v. Ivie,  126 N.  C., 894, and Bagwell v. R. R., 167 N. C., 611. See, also, 
2 Ruling Case Law, p. 1205. The questions were as to who was negli- 
gent and as to whose negligence was the proximate cause of the in- 
testate's death, unaffected by any  contributory negligence on his part. 
This  controversy was submitted to the jury clearly and explicitly, with 
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a fair  and impartial statement of the several contentions and a correct 
application of the law to the facts as the jury might find them to be, 
following closely the above cited cases. The court instructed the jury 
that "There is 110 question of contributory negligence in the case, since 
the law does not impute the negligelice of the d r i ~ e r  of the automobile 
to plaintiff's intestate." The rules in regard to positive and negative 
testimony (8. v. Murray, 139 N. C., 540; Rosser v. Bynum, 168 N.  C., 
340), and the duty of the engineer to persons on or near the track of a 
railroad, were properly stated by the court and with apt illustration. 
Syme v. R. R., 113 K. C., 558; Treadwell v. R. R., 169 N. C., 694; 33 
Cyc., 800. I f  the contentions of the respective parties were incorrectly 
given, it was required of plaintiff that the judge's attention should be 
called to the error in due time, so that he might correct it. Nevin v. 
Hughes, 168 N. C., 477. I f  the defendant desired that the court submit 
to the jury any special theory of the case, which mas supported by evi- 
dence, he should have asked for an appropriate instruction. Penn v. Ins. 
Go., 160 N. C., 399. But the contentions of the parties mere fully and 
fairly stated to the jury with proper discrimination as to their bearing 
upon the issues, and plaintiff has no cause to complain on this score. 

There are some questions of eridence, but none of them, had there 
been any error, is of importance enough to warrant a reversal. The 
judge was correct in all these rulings. As to some of the questions ex- 
cluded there mas no sufficient indication of what the witness would hare 
answered, and others had no substantial relevancy to the case. The eri- 
dence admitted on plaintiff's objections was clearly competent. The re- 
quests for instructions as to contributory negligence were given in the 
charge to the extent that plaintiff was entitled to them. The negligence 
of the driver was permitted to be considered by the jury only upon the 
question of proximate cause, and this view is sustained by Crampton v. 
Ivie, supra, and Bagwell v. R. R., supra. The subsequent changes in 
signals or warnings for additional safety Tvere properly excluded under 
the circumstances as proof of negligence. Precautions against the 
future cannot be considered as an admission of actionable negligence in 

the past. R. R.  v. Hawthorne, 144 U.  S., 202 (36 L. Ed., 405). 
(856) The Court said in that case: "A person may have exercised all 

the care which the lam required, and yet, in the light of his new 
experience, after an unexpected accident has occurred, and as a measure 
of extreme caution, he may adopt additional safeguards. The more 
careful a person is, the more regard he has for the lives of others, the 
more likely he would be to do so, and it would seem unjust that he could 
not do so without being liable to have such acts construed as an ad- 
mission of prior negligence. We think such a rule puts an unfair inter- 
pretation upon human conduct, and virtually holds out an inducement 

912 
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for continued negligence." 30 Minn., 465, 468. The same rules appears 
to be well settled in England. I n  a case in which it mas affirmed by the 
Court of Exchequer, Baron Bramwell said : ('People do not furnish evi- 
dence against themselves simply by adopting a nezu plan, in order to pre- 
vent the recurrence of an accident. I think that a proposition to the 
contrary would be barbarous. I t  mould be, as I have often had occasion 
to tell juries, to hold that, because the world gets wiser as it gets older, 
therefore i t  was foolish before." Hart v. R. R., 21 Law Times (N. S.), 
261, 263. The Court also said in that case (R. R. v. Hawthorne, supra) : 
('Upon this question there has been some difference of opinion in the 
courts of the several States. But it is now settled, upon much considera- 
tion, by the decisions of the highest courts of most of the States in which 
the question has arisen, that the evidence is incompetent, because the 
taking of such precautions against the future is not to be construed as an 
admission of responsibility for the past, has no legitimate tendency to 
prove that the defendant had been negligent before the accident hap- 
pened, and is calculated to distract the minds of the jury from the real 
issue, and to create a prejudice against the defendant," citing many 
cases, and, among others, Xorse v. R. R., 30 Minn., 465; Corcornn v. 
Peekskill, 108 N .  P., 151; R. R. c. Clem, 123 Ind., 15. Par t  of the 
above quotation mas taken from the opinion of that learned and able 
jurist, Judge Mitchell, delivered by him in Xorse v. R. R., supra. We 
adopted the same rule in Lowe v. Elliott, 109 N.  C., 581, and appro~~ed 
what is above quoted from opinion of ~l.litchell, J., in .Morse 11. R. R., 
citing three other cases, Dougan v. Tmnsportation Co., 56 N.  Y., 1 ;  
Sewelk v. Cohoes, 11 Hun., 626, and Baircl v. Daily, 68 N. Y., 547. The 
case of Lowe v. Elliott was approved in Xyers  ?;. Lumber Co., 129 N.  C., 
252; Aiken v. ~Vfg. Co., 146 N. C., 324; Tise 11. Thomasville, 151 N.  C., 
281; Boygs v. Mining Co., 162 N. C., 393. We do not say that there 
may not be peculiar cases in which such testimony may be relevant, but 
this is not one of them. Lowe v. Elliott, supra. We have admitted such 
evidence under special circumstances. Pearson v. Clay  Co., 162 
N. C., 284, and in Boggs v. Mining Co., supra, it was stated that (857) 
the general rule as laid dovn in Lozlw c. Ellioft is subject to cer- 
tain exceptions, which do not extend, as r e  have said, to this kind of case. 

We have considered the record in this appeal most carefully in view 
of the commendable zeal of and the able presentation of i t  here by coun- 
sel for plaintiff, but we have been unable to conclude otherwise than that 
the learned judge who presided at the trial committed no error, but in 
every respect thoroughly safeguarded the plaintiff's interests. 

No error. 
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CLARK, C. J., concurs that the result may be in accordance with the 
precedents, but deems that the reasoning therein cannot be sustained, 
and holds that such ruling should be changed either by the Court or by 
legislation. The public roads are the property of the people of the 
State, who are entitled to the free and safe use thereof. The operation 
of numerous fast moaing and dangerous railroad trains crossing these 
public roads on the same grade is a most serious interference with the 
safe and free use of the public roads as the people \x7ere aforetime ac- 
customed to use then? and h a ~ e  a right to do still. The cause of the 
death of these two men, as of so many others, nas  the negligenze of the 
defendant in crossing the public road on the same grade, without even 
gates or an automatic electric gong operated by the wheels of an 
approaching engine. 

Throughout Europe the crossing of public roads by railroads on the 
same grade is utterly forbidden. I t  has also been forbidden in many 
States of this country, and the Suprenie Court of the Cnited States 
has held that eaen where railroads hare been permitted to cross the 
public roads on a grade, the Legislature of any State has the right at 
any time to require a change so that erery railroad track must cross 
either below or above the public 'oad, and that this change can be re- 
quired at the expense of the railroad companies, who for their own 
profit interfere with the traffic and travel along the public roads of the 
country, and that the permission heretofore accorded railroad companies 
to cross the public roads on a grade is a mere revocable license and not 
an irrevocable contract. R. R. v. Bristol, 151 U. S., 556, which has been 
cited and followed in R. R. v. Keatz~cky ,  161 U.  S., 696; R. R. v. De- 
fiance, 167 U. S., 99; Wheeler v. R. R., 178 U. S., 324; R. R. v. XcZeon ,  
189 U. S., 509; R. R. v. Wheeler, 72 Conn., 488; Sorwood 29. R. R., 161 
Mass., 265; Chicago v. Jackson, 196 U .  S., 502; and many other cases. 

The above decisions have been quoted, and the necessity of preserving 
the lil-es of our citizens from this deadly menace caused by the 

(858) increasing traffic on our railroads and public roads, and the 
greater size and speed of the engines, has been called to the at- 

tention of the railroad conlpanies in an opinion by the writer in  Cooper 
v. R. R., 140 N. C., at p. 229 ; and also the necessity of having automatic 
gong annunciators at every grade crossing ul~t i l  such time as the rail- 
roads can with due diligence abolish all grade crossings. This xyas done 
a t  Fall Term, 1905-eleven years ago. 

I n  view of the increasing number of our citizens who are slain every 
year by the refusal of the railroad corporations to provide for the avoid- 
ance of loss of life at grade crossings, the matter was again called to 
their attention by a concurring opinion in Wilson v. R. R., 142 N. C., 
349, at Fall  Term, 1906, in which it was shown from the published offi- 
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cia1 reports of the United States Government that nearly 10,000 people 
were killed annually by the railroads of the country and nearly 90,000 
were killed and wounded, and attention mas again called to the above 
quoted cases from the United States Supreme Court. The matter was 
again reviewed and called to the attention of the public and of the rail- 
roads in  another opinion in  Gerringer v. R. R., 146 N. C., at pp. 35-37, 
at Fall  Term, 1907, showing that the number killed and wounded by rail- 
roads in this country had then risen to 105,000. I11 the nine years since 
there has been a fnrther increase. Above U. S. cases Tere cited R. R. v. 
Ooldsboro, 155 N. C., 363, which mas affirmed on writ of error, 232 
U. S., 548. 

No attention whate;-er has been paid by these corporations to the deci- 
sions of the United States Supreme Couri and to other courts along this 
line. I t  is true that as a result of the above decisions in this Court the 
Legislature of 1907, ch. 469, empowered (but did not require) the Cor- 
poration Commission, in their discretion, to abolish grade crossings and 
to tax the costs thereof, in their discretion. But this has not yet brought 
about any perceptible diminution in the euil. Tate 1;. R. R., 168 
N. C., 527. 

I t  is within the porn-er of this Court, as it certainly is within the 
power of the Legislature, to hold that whenever a citizen in the use of 
the pubIic roads, which is his inherited right, is killed or injured by a 
railroad train it shall be an irrebuttable presumption of negligence on 
the part  of the corporation. 

As was pointed out in the concurring opinion in Gerkge r  1;. R. R., 
this Court i11 the GreenZee and Trozler cases, 122 N. C., 977, and 124 
N. C., 189, in the enforcement of the constitutional guarantee of the 
protectiun of life and limb, held that when injury or death is cawed by 
the absence of automatic car couplers it is irrcbuttable el-idence of negli- 
gei~ce, and that the corporations are liable for all deaths and injuries 
sustained from the lack of them. Autoniatic car couplers had 
long been li110~11, but ~ ~ i t h  the same disregard of the safety of the (859) 
lives and limbs of their eniployees, these and other safetj- ap- 
pliances were not in use. Now such negligence is punishable by act of 
Congress, 1893, ch. 196; 3 U. S. Compiled Statutes, 3174; also by a 
sin~ilar holding of this Court a s  to the lack af a block s ~ s t e m  (,Stezsvrt 
1;. R. R., 137 C. S., 687)) ~ ~ h i c h  was repeated and reiterated in the same 
case (141 N. C., 253). As a result such system is l i o ~  required by 
statute also. L a m  1907, ch. 469, see. 1 (b). 

More recently both State and Federal governments  ha^-e further inter- 
vened to protect employees by requiring other safety appliances. and by 
providing that contributory negligence should not be a defense, hut, if 
shown, the damage should be apportioned. I n  every instance there has 
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been an  almost total lack of safety appliances and of regard on the part 
of the railroad managements for the safety and convenience of the em- 
ployees and of the patrons who furnish the means from which these 
corporations draw their profits. As to the convenience of the public, the 
authority conferred on the Corporation Commission to require union 
stations has been as little effective of benefit to the public as the authority 
to abolish grade crossings. The story of railroad operations in this 
country has shown an indifference to the safety of the public and of their 
employees and for the con~~enience of the public that has not been over- 
come except by an imperative statute, or a decision of the courts, conl- 
pelling respect for the rights of the public and employees. Recently in 
our State a statute enforced for the protection of the public and em- 
ployes the limitation of the hours of labor for telegraph operators and 
other railroad employees, and more recently the Federal Congress has 
still further limited the hours of labor. Laws 1907, ch. 456; Act of 
Congress, 4 March, 1907, and October, 1916. 

I n  North Carolina at present there are nearly 5,000 miles of railway 
track in operation, and the annual receipts of railroad companies in this 
State are over $36,000,000-very many times the total receipts of the 
State Government, including the counties and towns. Certainly what- 
ever the net profits of these carriers, there would be abundance for all 
bona fide stockholders notwithstanding the expense of abolishing grade 
crossings, furnishing safety appliances, union stations (S. v. R. R., 1 6 1  
N. C., 270), and all other proper requirements for the safety and con- 
venience of the public. 

A recent investigation showed that three-fourths of the stock of one of 
the great corporations operating in this State was owned in England, 
and we know that the ownership and control of all railroad corporations 
is in nonresident capitalists. The presidents and superintendents are 

merely overseers of the property for alien and other nonresident 
(860) owners whose wishes and supposed interests they must regard, 

and not the safety, convenience, and wishes of the people of 
North Carolina, from whom these corporations derive their incomes. 
The cannot expect such betterments as are required for their 
safety in trareling the public roads, or on the trains, unless by statutory 
enactments or decisions of the courts, as in the Greenlee and Troxler 
cases. Nothing has been done, and nothing will be done, by the non- 
resident management of these great properties except under compulsion 
of statutes or decisions of the courts. Experience in all these years has 
proven this. 

The State and Federal Constitutions and the Declaration of Inde- 
pendence declare that all government '(originates from the people; is 
founded upon their will only, and is instituted solely for the good of the 
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whole." The protection of life and person can be had only by the exer- 
cise of the sovereign power of the people, whether by legislative enact- 
ment or the decisions of the courts. This Court, as in the Greenlee and 
Trozler cases, should now hold that in all cases where citizens traveling 
along the public road are killed or injured by railroad trains at grade 
crossings, the corporations should be held liable, and that in such cases 
contributory negligence is not admissible as a defense, after the action of 
other States, the decisions of the Supreme Court of the United States, 
and the reiterated warnings of this Court as far back as 1905. The wholly 
avoidable slaughter and maiming of our citizens at  such crossings is 
called to the attention of the General Assembly, shortly to assemble, for 
such action as the members may deem is requisite for the protection of 
theiy constituents. The proximate and irrebuttable cause of every kill- 
ing and injury at  a railroad crossing is the negligence of the railroad 
company in violating the imnlemorial right of the public to the safe 
use of their own roads. 
At very msny places grade crossings can be abolished readily and itt 

small expense, and until this is done (and at all other crossings) there 
should be gates or electric gongs, IT-hich last should be installed also at  
all stations. I n  the absence of such protection the railroad company is 
guilty of negligence, which is, in the case 01 the absence of car couplers 
and the block system, the irrebuttable proximate cause of death or in- 
juries accruing to our people who are using their om-n public roads as 
they have a right to do. 

Cited: 8. v.  Little, 174 N.C. 801 (2cc); 8. v.  Davis, 175 R.C. 727 
(4c) ; X. v.  Spencer, 176 N.C. 713 (4c) ; i l l fg .  Co. 1%. Building Co., 177 
N.C. 106 (2c) ; Alexander v. Cedar Works, 177 N.C. 149 (2c) ; HoZt v. 
Afg. Co., 177 N.C. 178 (6d) ;  Bank v. Pack, 178 N.C. 391 (2c);  Goff 
v. R. R., 179 N.C. 224 ( l p )  ; Farrall v. Garage Co., 179 N.C. 392 (612) ; 
Pusey v. R. R., 181 K.C. 142 ( l c )  ; Walker v.  Burt, 182 N.C. 330 (2c) ; 
Tyree v. Tudor, 183 N.C. 346 (5p) ; X. u.  Loce, 187 N.C. 39 (2j) ; 
Williams v. R. R., 187 N.C. 355 (5p) ;  Shelton v. R. R., 193 N.C. 
673, 674 (6c). 
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(861) 
BOARD O F  EDUCATIOP; O F  DAVIE COUNTY v. BOARD O F  CORIXIS- 

SIOR'ERS O F  DAVIE COUNTY. 

(Filed 29 November, 1916.) 

Taxation-Schools-Four Months Term-Reference-Mandamus-Costs. 
It having been established by a reference in this case that the tax levied 

by the county commissioners was sufficient for a four months term of 
school: Held, a mawdamzcs to compel them to issue an additional levy for 
that purpose at  the suit of the county board of education was improper. 
Cost of appeal taxed against plaintiff; allorance to  referee, etc.. tnxed 
equally against the parties. 

APPEAL from Lane, J., at November Term, 1915, of DA~IE.  
This action was instituted by the plaintiff, board of education of 

Davie County, against the board of commissioners of Davie County, 
brought by the plaintiff to compel the defendant, by writ of mandamus, 
to levy a special tax of 10 cents on the property and 30 cents on the poll, 
in addition to the levy made by the defendant for ordinary and special 
county purposes, to supply an alleged deficiency to run the schools of Da- 
vie County for a period of four months. From the judgment and order 
rendered by his Honor, directing and commanding the defendant to levy 
said tax as asked for by the plaintiff, the defendant excepted and ap- 
pealed. 

E. L. Gaither for plaintiff. 
A. 1'. Grant, Jr., f o r  defendant. 

PER CURIAM. This cause was referred to Eon. TV. D. Turner as 
referee to take the evidence and report to this Court his findings of fact 
as to whether or not the tax levied by the defendants, the county com- 
missioners, mas sufficient to pay the reasonable expenses of the public 
schools of the county of Davie for the period of four months. The 
referee files his report, together with the evidence taken in the case, in 
which it is found that the tax levied by the defendant is reasonably suf- 
ficient for the purpose. The exceptions to said report filed by the plaintiff 
are overruled and the said report is confirmed. The referee is allowed 
the sum of $71, which includes his fee as referee, together with steno- 
graphic and other expenses. The cost of the appeal is taxed against the 
plaintiff, but the referee's allowance and expenses of $71 are to be 
equally divided between the plaintiff and the defendant. 

The judgment of the Superior Court is 
Reversed. 
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(862) 
THOMAS J. JEROME v. LESLIE M. SHAW. 

(Filed 29 November, 1916.) 

Malicious Prosecution-Abuse of Process-Civil Summons-Motive-De- 
murrer. 

An action for malicious prosecution or wrongful abuse of process will 
not lie upon the mere issuance of a summons in a civil action, where no 
attachment has been levied, the plaintifl's property has not been inter- 
fered with and no process issued against his person; and where such is 
alleged, with further allegation that the summons in the former action 
had been served while passing through another State, the motive under- 
lying the issuance of the summons mill not be inquired into, and a de- 
murrer is properly sustained. 

ACTION heard by Ferguson, J., at February Term, 1916, of ROWAN. 

A. A. Price and Edward C. Jerome for plaintif. 
Brooks, Sapp  & Williams for defendant. 

PER CURIAM. The plaintiff brought this action to recover damages 
for malicious prosecution, or the wrongful abuse of process, as he states 
in  his brief. Whatever may be the cause of action, whether the one or 
the other of those named, we think the court properly sustained the 
demurrer. The defendant brought suit on a note giren by plaintiff, and 
merely caused a sumnions to be served on him as he was passing through 
the State of New Jersey on a train. There was no attachment levied, or 
other interference with the plaintiff's property, nor was there any pro- 
cess against his person. The issuing and service of the summons were 
all. The defendant had a legal right to sue in this State, New York, or 
New Jersey, and to serve a summons there on the plaintiff (in this 
action), wherever he could be found. The case is within the principle 
stated in Eky v. Davis, 111 N. C., 24; Terry v. Davis, 114 N. C., 31; 
Ca~penter  v. Hanes, 167 N. C., 551. The cases relied on in this Court 
will be found to belong to that class where some other process than a 
summons has been issued against the property or person of the defendant 
in the action, as in R. R. v. Hclrdzuare Co., 138 N. C., 174 (s. c., 143 
N. C., 54) ; Jackson v. Tel. Co., 139 IS. C., 356; Luclwick v. Penny, 158 
N. C., 104; Wright v. Rarris, 160 N. C., 542; Carpenter v. Hanes, 
supra. I n  all these cases there was something more done than the issu- 
ing and service of a summons. The case of Chatham Estates v. Bank, 
171 N. C., 579, upon which the plaintiff relied so much, does not sustain 
his position. The civil suit, alleged in that case to have been wrongful 
and which caused injury to the plaintiff, mas one to impose a lien upon 
the defendant's property by a lis pendens, of practically the same force 
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and effect as if there had been an attachment levied. There m s  
(863) something done in the former action which was directly injurious 

to the plaintiff apart from the issuing of the summons, and all 
that is said in the Chatham Estates case must be considered with refer- 
ence to that important fact. There is a Tery able and exhaustive dis- 
cussion of the doctrine in Muldoon v. Rickey, 103 Pa., 110, where the 
cases are fully discussed. See, also, Potts v. Imlay, 1 Southard ( N .  J.), 
330; Wetmore v. iMellinger, 64 Iowa, 741; JfcNamee v. Minke, 49 Md., 
122; Johnson v. King, 64 Texas, 226; Turner v. Walker, 3 Gill and 
Johns, 377; Eitz v. Myer, 40 N.  J .  L., 252; Mitchell v. R. R., 75 Ga., 
398. The rule is succinctly stated in Wefmore v. Mellinger, supm, as 
follovi~, at  page 744: "We think the doctrine is well established by the 
great preponderance of authority that no action will lie for the institu- 
tion and prosecution of a civil action with malice and without probable 
cause, where there has been no arrest of the person or seizure of the 
property of defendant, and no special injury sustained which would not 
necessarily result in all suits prosecuted to recover for like causes of 
action," citing numerous cases. And in Eitz v. Myw, supra, the Court 
said, at  p. 255: '(In G o s h  v. Wilcock, 2 Wilson, 302, the defendant in 
the alleged malicious suit was arrested by process out of a court which 
had no jurisdiction, and on that ground the action for malicious prose- 
cution was maintained; but my research has not found a case where the 
defendant was not arrested, and no special grievance was laid in mhich 
it has been held that suit will lie where costs were or could have been 
awarded to the defendant in the original action. Since the statute, 4 
James I., ch. 3, which gives costs to a defendant in all actions in case 
of a nonsuit or verdict against the plaintiff, and other statutes giving 
costs in other stages of the case, the English courts have not considered 
the malicious institution of a civil suit a sufficient basis for an action at 
law, where no arrest or special grievance is alleged. Saville v. Roberts, 
1 Salk., 14;  Purton v. Honnor, 1 B. and P., 205. In such cases the 
measure of punishment to be inflicted upon a plaintiff who is actuated 
by malice is the costs given by statute.'' What is said by Chief Justice 
Kirkpatrick in Potts v. Imlny, supm, approved in 40 N. J. L., supra, is 
applicable to this case. ('In the case of Saville v. Roberts, in the time 
of William III., Salk., 15, which seems to be a leading case on this sub- 
ject, Holt, C. J., says: 'A civil action differs very far from an indictment 
in this respect. I n  a civil action the defendant has his costs, and the 
plaintiff is amerced for his false claim. To bring a civil action, there- 
fore, though there be no ground, is not actionable, because it is a claim 
of right in the king's courts, to which every subject may have resort, and 
he has found pledges, is amercible for his false claim, and liable to costs. 
I t  is not enough to declare that such action was ex malitia et since 
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causa, per quod, he was put to great charges; he must go further; (864) 
he must show special grievance, as that the prosecutor had no 
cause of action, or cause of action only to a small sum, and that he 
had sued out a latitaf for a large sum with intent to imprison him or 
do him some special prejudice.' So in Lord Chief Baron Gilbert's report 
of the case of Parker v. Langle~, Gilb. Cas., 161, about the close of Queen 
Anne's reign, where this question is investigated with much ability, 
Parker, Chief Justice, in giving the opinion of the Court, says: 'The 
applying, in a civil action, to a court of justice for satisfaction or redress 
has been so much favored thai no action has ever been allowed against a 
plaintiff for such suit singly and directly, on pretense of its being false 
and malicious.' . . . I have had occasion to look into this doctrine once 
before, in the case of Woodmnsie v. Logan, reported in Pen., 92. The 
opinion then expressed is precisely the same which I now entertain upon 
looking further into the question, aided as I have been by so careful an 
exa'mination of books and so able an argument at  the bar. Upon the 
whole, upon the strength of these authorities, I think it may be laid 
down as law that this action cannot be maintained for prosecuting a - 
civil suit in a court of common law having competent jurisdiction by 
the party himself in interest, unless the defendant has upon such prose- 
cution been arrested without cause and deprived of his liberty, or ma'de 
to suffer other special grievances different from and superadded to the 
ordinary expense of a defense. The case before us is for a suit com- 
menced bv summons where there could be no arrest: nor does the state 
of demand set forth any grievance or damage other than or different from 
the common expenses of making defense, in suits of this kind. That the 
litigation was protracted as far  as the rules of the court would admit; 
that i t  was renewed and ultimately discontinued by the party, does not 
alter the case. These circumstances are, at  most, only evidence that the 
prosecution was malicious and without probable cause; but this is not 
enough. There must be a special grie~ance, and that specifically charged 
in the complaint filed." I n  Johnson v. King, supra, the Court held that 
"The institution of a civil action by one in his own right for the purpose 
of enforcing a claim, whether that claim be real or unfounded, affords no 
cause of action against the party suing, unless by the abuse of process the 
person or property of the defendant be seized or in some manner injuri- 
ously affected. Following Xmitlz v. Adams, 27 Tex., 31, and Haldeman 
v. Chambers, 19 Tex., 53. To create a cause of action there must not 
only be a loss to the plaintiff, but a loss resulting from the violation of 
some legal right." The facts in that case and those in Carpenter v. 
Banes, supra, are very similar. There aye cases to the contrary, 
but some are distinguishable from this case, and the doctrine of (865) 
others has not been adopted by us. 
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"Regular and legitimate use of process, though with a bad intention, 
is not malicious abuse of process." Cooley on T o r f s ,  (3  Ed.), p. 356, 
star page 221. When a right is being prosecuted in a lan-ful and proper 
way the hidden moti1.e behind it is not taken into account. I f  there is 
any loss to the defendant in the suit, it is cla~tznum absyue injuria. It is 
alleged in the complaint, and, as against a demurrer, it must be taken as 
admitted, that there mas a suit on the note by the defendant, Leslie 31. 
Shaw, in  the Federal court a t  Greensboro, which resulted in  a judgment 
against the defendant in that suit, plaintiff in this. This tends, of 
course, to repel any suggestion that the debt was not due or that defend- 
ant in  this case intended to harass the plaintiff by suing for the recovery 
of a nonexistent debt; but whether so or not, there was nothing illegal in 
what this defendant did in New Jersey, and the demurrer, therefore, was 
properly overruled. 

Affirmed. 

Cited:  Dickerson v. Refining Co., 201 N.C. 93 (c) ; Finance C'orp. v. 
Lane,  221 N.C. 197 (c) ; ~ V e l t o n  v. R i c k m a n ,  225 N.C. 704 (c). 

JANE MILLER r. W. H. GARNER. 

(Filed 6 December, 1916.) 

Appeal and Error-Trials-Evidence, Withdrawn-Objections and Excep- 
tions. 

Where a deed is sought to be set aside for mental incapacity of the 
grantor at the time, and also for fraud and undue influence of the grantee, 
and the trial judge has withdrawn from the consideration of the jury 
the evidence npon the latter phase of the case relating to the alleged 
fraud, etc., but the jury hare answered the issue as to the validity of the 
deed in the negative: Held,  exceptions to the competency of some of the 
evidence withdrawn becomes immaterial. 

ACTIOK to set aside a deed and recover land, tried before Carter, J., 
and a jury, at  July Term, 1916, of RANDOLPH. 

There was verdict for plaintiffs. Judgment, and defendant excepted 
and appealed. 

H a m m e r  & K e l l y  for p la in t i f .  
Beawell & Land for defendant. 
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PER CURISM. We have given careful consideration to the case pre- 
sented in the record, and are of opinion that the judgment should be 
affirmed. 

I t  appears that the land in question was owned by Asenath Cox, and 
in  1912 she, being then 85 years of age. conveyed the same to de- 
fendant W. H. Garner, one of her tenants, the deed being wit- (866) 
nessed by Artemus Garner, a brother of the grantee; that three 
years thereafter said Asellath Cox died, and the deed being then put on 
record, plaintiffs, the heirs at law of Asenath Cox, brought the present 
action to set aside the deed, on the ground that same mas never executed 
by said Asenath Cox; that it was not her act and deed, and, second, on 
the ground of fraud and undue influence on the part of the grantee and 
his relatives, etc. 

The jury rendered the following i~erdict: "Is the deed of 29 Feb- 
ruary, 1912, the act and deed of Asenath Cox, deceased? Answer: 
'No,"' and from judgment on the verdict 'defendant excepted and 
appealed. 

During the progress of the trial there were several exceptions to the 
rulings of the court on questions of evidence. 

As now advised, we see no error in these rulings, but the exceptions 
involved hailing any significance were to testimony bearing on the ques- 
tions of fraud and undue influence, and all of the evidence in  this aspect 
of the case, in clear and explicit terms, was withdrawn from the consid- 
eration of the jury and the cause was submitted on the single issue as to 
the execution of the deed. This was purely a question of fact which has 
been determined by the jury in favor of plaintiffs, and, as stated, we find 
no error in the record and certainly none that g i ~ e s  the defendant any 
just ground of complaint. 

The judgment is, therefore, affirmed. 
No error. 

J. R. SHORT v. T. D. GCRLET 

(Filed 22 December, 1916.) 

Estates-Remainders-Restraint on Alienation-Wills-Interpretation. 
A devise of a life estate to the wife of the testator with remainder to 

be divided among their children in designated portions, etc., without 
"power to sell or in any way encumber any part or parcel of the land," 
and if such should be attempted, then to "his or her lawful heirs" : Held, 
a devise to the remaindermen in fee, subject to the life estate. The at- 
tempted restraint upon alienation is void. 
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ACTION heard by Lyofi, J., at May Term, 1916, of WAYNE. 
This is a controversy without action, heard on the following agreed 

facts : 
Zion Reid, late of Wayne County, died on the day of , 

1890, haling executed his last will and testament, duly probated 
(867) and recorded in the office of the clerk of the Superior Court of 

said Wayne County, in words and figures as folloxi-s: 

Be i t  remembered that I, Zion Reid, of Wayne County, in the State of 
North Carolina, being of sound mind and memory, but being well aware 
of the uncertainty of this life, do make this my last will and testament. 

After the payment of my just debts and funeral expenses I bequeath 
and devise as follows: My wife, Lucy Reid, should she be the longest 
liver, shall have full control of my property during her life, and then all 
my land shall be equally dirided among my children or their lawful 
heirs; provided that Billie and Zion J. shall each hare 8 acres of land 
lying around the house and then an equal division with the others of the 
remainder. Of my other property, in whatever i t  may consist, Billie 
and Zion shall each have $150, Julius $100, and Bryant Smith $50 and 
James $10. After this, each one of my children, except Julius, shall 
share equally in the remaining. That I further devise that no one of 
the children shall have power to sell or in any way encumber any part or 
parcel of said land; that each shall have possession during his or her 
life, then the same shall be held by his or her lawful heirs during their 
life, etc. James shall only be subject to hold that part allotted if his 
family be agreeable to the other children and neighbors. I further direct 
that my son Isaac and E. E. Smith be administrators of the estate. 

ZION REID. 
Witness : J. F. DOBSON. 

J. A. WASHINGTORT. 

That in the year 1899 the lands devised in said will, and which were 
a t  the time of his death owned by the said Zion Reid in fee, were parti- 
tioned among the children of the said testator in accordance with the 
provisions of said will, 8 acres around the house being allotted in ser- 
eralty to Billie Reid, and also another lot of 13 acres, as his equal share 
of the other lands; that on 15 January, 1901, the said Billie Reid and 
wife, Reid, executed and delivered to J. R. Short a mort- 
gage deed, sufficient in form to convey a fee, conveying to him all the 
said lands allotted to said Billie Reid in said division, said mortgage 
being registered in the office of the register of deeds of said Wayne 
County in Book 81, page 261; that said mortgage was duly foreclosed 
and all the lands embraced in said mortgage were duly conveyed by a 
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commissioner, under said foreclosure suit, to the said J. R. Short by deed 
dated 3 January, 1905, which was duly registered in the office of the 
register of deeds of said Wayne County in Book 86, page 524, said deed 
being in form sufficient to convey a fee, and since the execution and de- 
livery of said deed the said J. R. Short has been in possession of 
said lands under said deed; that on the day of January, (868) 
1916, the defendant T. D. Gurley exccuted a written contract 
whereby he agreed to purchase from the plaintiff J. R. Short said lands, 
and on 2 February, 1916, the said J. R. Short executed and tendered to 
the defendant T. D. Gurley a good and sufficient deed with warranty, 
sufficient in form to conyey to the said T. D. Gurley said lands in fee, 
free from encumbrances, and the said T. D. Gurley refused to accept 
said deed and carry out said contract to purchase said land, o p  the 
ground that the said deed did not convey a fee-simple title to said lands 
by reason of the provisions of the will of Zion Reid, which will, the 
defendant T. D. Gurley contends, devised only a life estate to the said 
Billie Reid. 

That Lucy Reid, widow of the said Zion Reid, died on the day 
of January, 1891; that the said Billie Reid had never been married at  
the time of the death of his father, the said Zion Reid, and at that time 
had no children; that the said Billie Reid died intestate in the year 
1913, leaving surviving him four children, who are still living. 

The questions submitted to the court upon this case are as follows: 
1. Was a fee-simple estate devised by the will of Zion Reid, deceased, 

to his son, Billie Reid Z 
2. Did said Billie Reid have the right to convey said land by mort- 

gage ? 
3. Did the mortgage executed by said Billie Reid to J. R. Short con- 

vey a fee-simple title to said land? 
Judgment was rendered in favor of the plaintiff and the defendant 

excepted and appealed. 

M. T .  Dickinson for plaintiff. 
Teague & Uees for defendant. 

PER CUXIAM. The decision of this controversy depends on the con- 
struction of the will of Zion Reid, and when the whole will is considered 
it is manifest that in  the first part the testator devised the land in fee to 
his children, subject to the life estate of his wife, and that in the latter 
part i t  was not his intention to reduce the estate to the children from a 
fee simple to a life estate, but to place a restraint on the right of aliena- 
tion, which he could not do. Trust Co. v. iVicholson, 162 N. C., 263. 

Affirmed. 
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WEEKS ti. TELEPHONE CO. ; TAYLOR v. MFG. CO. 

(869) 
ORIN WEEKS v. CAROLINA TELEPHONE AND TELEGRAPH COMPANY. 

(Filed 11 October, 1916.) 

ACTION to recover damages, tried before Bond,  J., at February Term, 
191 6, of LEKOIR. 

The nature of the action and the material facts are stated in  the report 
of the former appeal, 168 K. C., 469. 

G. V. Cowper,  Lo f t in ,  Dazcsorz & Manning ,  and Rouse & Land for 
plaintiff. 

G. M. T.  Fountain & S o n  and Y .  T .  Ormond for defendant.  

PER CURIAM. This action was tried in accordance with the opinion 
upon former appeal, a i d  as the jury has, upon competent evidence, 
found the contract as contended for by the plaintiff, the judgment must 
be affirmed. 

No error. 

BROWN, J., not sitting. 

TAYLOR, ADMIXISTRATOR, V. COLE MANUFACTURING COMPANY. 

THIS is an action to recorer damages for wrongful death. 
There mas a rerdict and judgment in favor of the plaintiff, and the 

defendant excepted aizd appealed. 

But ler  & Herr ing  for p la in t i f .  
G r a d y  $ G r a h a m  for defendant.  

PER CURIAM. We have carefully examined the exceptions contained 
in the record, and we find no sufficient reason for disturbing the verdict 
and judgment. 

No error. 
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W. H. HOPE v. J. R. PETERSON ET AL. 

(Filed 11 October, 1916.) 

Executors and Administrators - Parent and Child -Wrongful Death - 
Parties. 

An action to recover for the wrongful death of a son must be brought 
by the executor or administrator of the deceased, and not by his father. 

THIS is an action brought by the father to recover damages for (870) 
the wrongful death of his infant son. 

The defendants filed a demurrer, which was overruled, and the  de- 
fendants appealed. 

N o  counsel for p la in t i f .  
G r d y  & Graham, But ler  CE Herring,  and Fowler & Grumpler for 

defendants. 

PER CURIIX. The defendant niores i n  this Court to dismiss the 
action because it is brought in the name of the father and not by the 
executor or  administrator of the son, and the motion must be sustained. 

The case of Ki l l ian  v. R. R., 128 N.  C., 261, decides the  exact ques- 
tion in  favor of the defendant. 

Action dismissed. 

Cited:  Hinnant v. Power Co., 189 N.C. 122 (c) ; B r o w n  v. R. R., 202 
K.C. 262 (c) ; W h i t e  v. Comrs. of Johnston, 217 N.C. 333 (1). 

STATE r. THOMAS MERRICK. 

(Filed 18 October, 1916.) 

1. Court's Discretion-Evidence-Motion to Strike Out. 
A motion to strike out testimony giren on the trial without objection, is 

in the discretion of the trial judge, and not reviewable on appeal. 

1 2. Court's Discretion-Witnesses-Infant's Testimony. 
Objection to the competency of evidence because of infancy and in- 

capacity of the witness should be by motion made to the trial judge to 
pass upon it, and its sufficiency will be assumed on appeal, nothing else 
appearing, if this has not been done. 

3. Court's Discretion-Verdict-Motion to Set Aside. 
A motion to set aside a verdict rests in the discretion of the trial judge, 

and is not appealable. 
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4. Instruction-Contentions-Motions-Appeal and Error. 
Objection to the statement of the contentions of a party by the trial 

judge should be made to him, or i t  will be deemed waived. 

A charge on this trial for murder, as  to whether the defendant was 
actuated and committed the act  in  the heat of passion, i.e., in anger under 
circumstances to dethrone his reason, or whether in cahn deliberation with 
malice aforethought, etc., is held full and explicit. 

6. Same-Evidence-Trials-Questions for  Jury-"Cooling Time." 
Exception to the charge in this case of murder, as  to whether the anger 

or heat of passion of the prisoner was assumed as  a pretext to vent his 
malice or to satisfy his spleen, being based upon competent testimony, 
and left to the jury, as  sensible men, to determine, for what it was worth, 
with its weight and cogency depending upon the length of "cooling time," 
is held to be without merit. 

7. '4ppeal and  Error-Reversible Error-Murder-Homicide - Ill-will - 
Declarations., 

Evidence, though erroneously admitted on the trial, but probably not 
affecting the verdict, will not be considered as  reversible e r ror ;  and where 
the defendant has been convicted of murder in the first degree, his 
declarations, made from six to twelve months previous thereto, that  he 
disliked the deceased and that  he was a mean man, a re  competent to  
show the defendant's animus, the weight of which is for the determina- 
tion of the jury. 

(871) APPEAL by  prisoner f r o m  Stacy, J., a t  M a y  Term,  1916, of 
NEW HAXOVER. 

Attorney-General Bickett and Assistant Attorney-General Calvert for 
the State. 

Burke H.  Bridgers and William J.  Bellamy for defendant. 

CLARK, C. J. T h e  prisoner was  convicted of murder  i n  the  first de- 
gree, a n d  on  appeal, S. v. illerrick, 171 N. C., 788, a new t r ia l  was 
granted, two judges dissenting. d second t r i a l  was h a d  i n  accordance 
wi th  the  opinion of th i s  Court,  a n d  the  prisoner h a s  been again con- 
victed of m u r d e r  i n  the first degree. 

I t  w a s  not denied t h a t  the  deceased was  shot a n d  killed b y  the prisoner 
a t  about  4 p. m., 31 August,  1915, a t  a bottling p lan t  i n  Wilmington. 
T h e  circumstances a re  detailed a n d  reviewed i n  the  opinion and t h e  
dissenting opinion on t h e  fo rmer  appeal,  and  need not  be repeated. 

I t  w a s  i n  evidence t h a t  t h e  pr isoner  a n d  the  deceased h a d  a dispute 
about  a wagon rein, bad  some words, a n d  t h e  prisoner refusing to leave 
when ordered, the  deceased caught  h i m  by the  neck and  pushed him 
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towards the front door. When he did so the prisoner's cap fell on the 
floor near the door and he turned and went to the back of the building. 
The deceased then went to work unloading his wagon at the front. The 
prisoner in  the meanwhile came back in about three minutes, picked up 
his cap, and again went off to the back part of the building. There is 
evidence that he said: ((1 will get you yet." I n  another '(about three 
minutes" the prisoner came back a second time, with his gun, opened the 
breach and put in  a cartridge, and as the deceased was setting down a 
case the prisoner threw his gun to his shoulder, cursing the deceased, 
fired, and the deceased fell. The prisoner then threw d o m  his gun and 
ran out the back may. 

The evidence is that the deceased said nothing when the prisoner came 
back m-ith his gun and had nothing in his hand. The prisoner was not 
working in the plant that day and had no business there, and the 
deceased had been authorized to keep these not employed out of (872) 
the plant. The deceased did not advance towards the prisoner at 
the time he fired, and said nothing to him. 

The facts are so simple and the case has already been so thoroughly 
discussed in  the former opinion that it is not necessary to elaborate the 
exceptions, of which only one, indeed, requires any discussion. One 
James Holmes testified that he worked at the plant and sax7 the prisoner 
and the deceased there. He  also said: "I heard Thomas (the prisoner) 
say that he didn't like Mr. Hudson ; that he was a mean man. This was 
while Mr. Hudson worked there. I don't know how long this mas before 
Mr. Hudson was killed. I was working there the day he got killed, but 
I got off soon that day." He  further testified that he did not know "just 
when he said this. I t  might have been a year or six months before." 
The witness stated that he mas 16 years of age and that on the former 
trial, the year before, he had testified that he was 12. 

The prisoner made no objection or exception to the abow testin~ony, 
but at the co11cIusion of this vitness's testimony prisoner's counsel 
moved to strike out the testimony of James Holmes "by reason of the 
fact that i t  was vague, indefinite, immaterial, insufficient, and uncertain 
as to time." The motion mas properly denied. An objection to testi- 
mony not taken in apt time is vaired. X. v. Dozws, 118 N. C., 1243; 
S. v. Braddy, 104 N. C., 737. 

When testimony has thus been admitted 71-ithout objection, the grant- 
ing or denying a motion to strike out rests in the discretion of the court. 
S. v. Lozury, 170 N. C., 730; S.  tS. Lane, 166 N. C., 333; S. v. Efler, 85 
N. C., 585.  The prisoner's counsel further contends in his brief that 
the witness was incompetent by reason of infancy and incapacity. But 
that was a matter -which should have been raised before the court by a 
motion that the trial judge should pass upon the competency of the wit- 
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ness to testify, and his decision would not be reviewable. Not having 
done this, i t  must be assumed that the judge was satisfied of the ma- 
turity and mental competency of the witness. 8. v. Tate, 169 N. C., 
373; S. v. iStewart, 156 N.  C., 636; S. v. Edwards, 79 N .  C., 648; 8. v. 
iWanuel, 64 N. C., 601; S. v. Perry, 44 N. C., 330. 

The second assignment of error is to the refusal of the court of a 
motion to set aside the verdict, but this rested in the discretion of the 
trial court. 13. v. Johnson, 161 N. C., 264; S. v.  Xil l icnn,  158 K. C., 
617. The third assignment of error has been waived and the fourth is to 
an alleged error in summing up the jtatement of the State's contentions. 
The counsel not having made this objection at the time, so the judge 
could pass upon it, i t  is vaived. S. o. Cnrnercn, 166 N. C., 384; S. 1 1 .  

Blackwell, 162 N. C., 672; J e f f w s s  v. R. R., 158 N. C., 215. 

(873) The fifth assignment of error is to a statement of the State's 
contention (which cannot be reviewed), except the last part, 

which is to the charge : "If you find that the defendant was actuated, and 
actually committed the act, in the heat of passion; that is, in anger 
under such circumstances as if his reason had been dethroned." This is 
substantially a quotation from what is said in 8. v. Hill, 20 N. C., 491; 
besides, the phrase above objected to is immediately followed by: "01. 
that he did not think calmly and deliberately and prenieditatedly with 
malice aforethought, then that would reduce his crime from the highest 
degree." The charge was full and explicit, especially as to cooling time, 
and is not excepted to otherwise than as stated. 

The sixth assignment of error is to that part of the charge to the jury 
as follows: "Now, gentlemen, make this distinction: I f  you should find 
that the defendant did not act in anger or heat of passion, but that he 
was using the occasion as a pretext to vent malice, or to satisfy any 
spleen that he theretofore had against the deceased, if you should find 
that he had any from this evidence, then he would not be acting upon 
the spur of the moment or in anger or in heat of passion." The prison- 
er's brief avers this exception depends upon the exception to Holmes' 
testimony, as to which the court had already charged: "That evidence, 
gentlemen, goes to you for what it is worth. You are sensible men and 
its weight and cogency would depend, and ought to depend upon the 
length of time that intervenes between the time i t  was spoken and the 
time of the homicide." 

As to the evidence excepted to, that at  some previous time within 6 or 
12 months the prisoner had stated his dislike of the deceased and called 
him a mean man, the courts do not grant new trials unless the evidence 
admitted is not only erroneous, but probably contributed to the verdict. 
This is hardly conceivable upon the facts of this case and the circum- 
stances surrounding the killing as above stated. While it was not neces- 
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sary in this case to show more than the actual facts surrounding the 
homicide, still it could not be error to introduce testimony sho.wing that 
on some previous occasion the prisoner had expressed an unfavorable 
opinion of the deceased. I t  may have been unnecessary, but it was not 
reversible error. 

I n  S. v. Norton, 82 37. C., 629, it is held that in an assault and battery 
evidence of previous declarations of the defendant tending to show 
malice is incom~etent. but "If the defendant had been indicted for mur- 
der, for an  assault with intent to kill, for a conspiracy or forgery, or any 
other offense where the scienter or the quo animo constitutes a necessary 
part of the crime charged, such acts a i d  declarations of the prisoner as 
tend to prove such knowledge or intent or admissible, notwithstanding 
they may in law constitute a distinct crime." The declarations 
here made, especially in riew of the immediate facts surrounding (874) 
the homicide, probably had exceedingly small if any weight with 
the jury. But the fact that it may have been made 6 or even 12 months 
previously did not make such evidence incompetent as a matter of law. 
As the judge told the jury, the lapse of time was a matter for them to 
consider as to the weight to be given the evidence. 

I n  S. v. Exurn, 138 N. C., 605, declarations showing ill-will made 
several months previously vere held by Hoke, J., "undoubtedly compe- 
tent." To the same purport, 8. v. Rose, 129 N. C., 575, and other cases. 
Indeed, if previous threats are competent, the prisoner cannot complain 
of the competency of evidence less effective to show animus. 

No error. 

Cited: S. v. Little, I74 N.C. 801 (4cc) ; Bradley v. Nfg. Co., 177 
N.C. 155 (4c) ; Storey v. Stokes, 178 N.C. 412 (4c) ; S. v. Phillips, 178 
N.C. 714 (2c) ;  S. v. Jestes, 185 N.C. 736 (4c) ;  S. v. Love, 181 N.C. 
39 (4c) ; S. v. Ballard, 191 N.C. 124 (713) ; S. v. Evans, 198 N.C. 
84 (6c);  S. v. #hefield, 206 N.C. 383 (7c) ;  S. c. Bittings, 206 K.C. 
803 (612); S. v. Jackson, 211 N.C. 203 (2c) ; S. v. Taylor, 213 N.C. 523 
(6c) ;  8. v. Payne, 213 N.C. 725 (713); S. v. Hawlcins, 214 N.C. 331 
(7c) ; S. v. Bright, 215 N.C. 540 (7c) ; 8. v. Caper, 215 N.C. 671 (3c) ; 
S. v. Gibson, 221 N.C. 254 (2c) ;  S. v. Allen, 222 N.C. 148 (7c) ; S. v. 
Hunt, 223 N.C. 176 (2p) ;  S. v. Herndon, 223 N.C. 210 ( lc) .  
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STATE v. JOE EURE. 

(Filed 13 September, 1916.) 

Criminal Law -Principal and Surety - Appearance Bond - Liability of 
Surety. 

The sureties on an appearance bond upon the usual conditions thereof, 
that the defendant will appear at  court "and not depart the same without 
leave," obligate themselves that the defendant appear according to the 
precept of the court until discharged, and they remain liable thereon 
until the defendant is placed in custody, or gives a new bond, or is dis- 
charged on acquittal or by order of the court; and where an increase of 
such bond has been requested, and denied, and without further order the 
court adjourns, on the failure of defendant to appear at  the next suc- 
ceeding term judgment will be given against the sureties. 

APPEAL by defendant from Bond, J., at March Term, 1916, of GATES. 

Attorney-General Bickett and Assistant Attorney-General Culvert for 
the State. 

Ward & Crimes and H.  P. Godwin for defendant. 

CLARK, C. J. The defendant gave bond with the usual conditions to 
appear at  court "and not depart the'same without leave." H e  was put 
on trial, and the jury not having agreed, on Saturday afternoon a juror 
was withdrawn and a mistrial ordered. No order was made placing the 
defendant in custody nor requiring him to give new bond nor discharg- 
ing him. After the mistrial was ordered, the prosecution asked that the 
bond be increased. The judge being told, on inquiry, that the bond was 
$650, declined to increase the amount, but no order was made for a new 
bond, and court was adjourned sine die. At the next term of court, the 
prisoner failing to appear when called, judgment nisi was entered and 
notice issued to the sureties. Upon hearing counsel for the sureties, the 

court entered judgment absolute against them. 
(875) I n  this there was no error. An appearance bond by its terms, 

and under the uniform ruling of the Court, requires that the de- 
fendant appear term after term until he is discharged on a verdict of 
acquittal or by order of the court. An appearance bond is in lieu of 
custody i n  jail, in M-hich case the defendant could not be released until 
discharged by order of the court. 

I n  S. v. Xmiih, 66 K. C., 620, where a defendant upon the continu- 
ance of his case mas required to give bond for his appearance at  the next 
term, but departed without doing so, the Court held that the sureties on 
the bond were responsible for the failure of the defendant to appear at 
the next term. I n  S. v. Jenkins, 121 N. C., 637, the above case is cited 
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with approval, the Court holding that the defendant continues under the 
penalty of the bond until the trial is terminated or he is discharged by 
order of the court. 

I n  8. v. Morgan, 136 N. C., 602, the Court held: "The coi~tinuance 
of a criminal case does not release the recognizance given for the ap- 
pearance of the defendant." 

I n  8. v. Schenck, 138 5. C., 560, the Court held that the sureties on 
the bail bond are not discharged by the appearance, conviction, and 
sentence of the defendant, but they are not released until the defendant 
is put in custody of the court or sheriff. The Court holds that the bond 
"binds the sureties for the continued appearance of their principal from 
day to day until finally discharged by the court, and he must answer 
its calls at  all times and submit to the final judgment." 

I n  8. 2:. White, 164 N. C., 410, the Court holds that the recognizance 
binds the defendant to three things: 

"1. To appear and answer either to a specified charge or to such 
matters as may be objected to. 

' ( 2 .  To stand and abide the judgment of the court. 
"3. Not to depart without leave of the court. 
"And i t  xias held that a surety on a reco,gnizance is not relieved of 

liability because the principal appeared at  the trial and entered a sub- 
mission, but while the sentence of the court was being considered for 
several days, departed from the State; for the appearance of the de- 
fendant at  the trial is not a full compliance with the obligation of the 
surety in respect to the recognizance." The fact of conriction of the 
principal does not discharge the sureties unless they surrender him or 
he is taken in custody by the sheriff. 

The same rule is stated in 5 Cyc., 123, as follows: "The effect of an  
adjournment upon the liability of sureties depends largely, if not ex- 
clusively, upon the conditions of the obligation. I f  such condition is, in  
effect, a continuing one, as that accused will appear and answer and not 
depart without leave, or that he will abide the order and judg- 
ment of the court, i t  requires an appearance also at legal ad- (876) 
journments from day to day or from term to term at the peril of 
forfeiture of the bail bond for noncompliance with said obligation." 

'(Neither does the obligation end with the term at which the principal 
is recognized to appear, but, if the case against him be continued, the 
bail are bound to have him in court at  each succeeding term thereafter 
until he is convicted or acquitted, or they are otherwise legally dis- 
charged." 3 A. and E. (2 Ed.), 714. 

I n  S. v. Horton, 123 N. C., 695, i t  was held that where a defendant 
gave bond to appear at  a regular term which was not held by reason 
of the absence of the judge, such defendant is responsible on his bond 
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for his appearance at  a special term held between that time and the 
next succeeding regular term. 

I t  is not unusual for the court upon the continuance of a cause to 
direct that the defendant give a new bond, but in the absence of such 
order, or on failure to comply with i t  if made, the original bond remains 
liable. I n  the same manner when a witness is once subpcenaed it is his 
duty to attend e ~ e r y  succeeding term of the court until discharged, 
though it is not unusual to refresh the memory of witnesses by issuing 
new subpcenas. This, however, is an unnecessary expense. A person 
once in court by service of summons or subpcena, or by giving bond for 
his appearance in a criminal action, must continue to appear, according 
to the precept of the court, until discharged, and in the latter case his 
sureties remain liable until the defendant is placed in custody or gives 
a new bond or is discharged on acquittal or by order of the court. 

The judgment absolute against the defendant and his sureties is 
Affirmed. 

Cited: S. v. Hutchins, 185 N.C. 695 ( c ) ;  8. c. brad she^, 189 N.C. 
405 (c) ; S. v. Staley, 200 N.C. 388 (c) ; 8. v. T.17clborn, 205 N.C. 602 (p) .  

STATE v. J. S. BURBAGE. 

(Filed 13 September, 1916.) 

1. Municipal Corporations-Cities and Towns-Sunday Ordinances-Stat- 
utes. 

Established municipal authorities may enact such ordinances as are 
promotive of the peace and good order of the town, and enforce them by 
appropriate penalties, when they are not unreasonable or unduly dis- 
criminative, or manifestly oppressive and in "derogation of common 
right." Revisal, see. 2923. 

2. Same-Public Policy-Drug Stores-Discrimination. 
It  is against the public policy of this State that one should pursue his 

ordinary business calling on Sunday, and such may not only be regulated 
by town ordinances, but altogether prohibited on that day; and an ordi- 
nance of this kind is not rendered invalid, as unduly discriminative, by 
reason of an exception in favor of drug stores or on account of Revisal, 
see. 2836, forbidding work "in ordinary callings on Sunday under penalty 
of $1." 

3. Municipal Corporations-Cities and Towns-Sunday Ordinances - Ad- 
mission to Stores. 

An ordinance designed to prevent people from gathering at  business 
places in the town at a time when business there has been lawfully pro- 
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hibited is a reasonable regulation in promotion of the public policy which 
the ordinance intends to enforce; and an ordinance which prohibits a 
storekeeper from transacting business on Sunday except in cases of neces- 
sitr, and from allowing persons other than himself or clerk from entering 
his place of business on that day, imposing a fine of $10 for its violation, 
is valid and enforcible. Revisal, see. 2836. S. v. Thomas, 118 N. C., cited 
and distinguished. 

WALKEX and ALLER, JJ., dissenting. 

CRIMINAL ACTION heard on appeal from Recorder's Court at ( 8 7 7 )  
August Term, 1916, Superior Court of Beaufort County, before 
Allen, J., and a jury. 

The charge was for violating an ordinance of the town of Bath which 
prohibited a dealer from keeping his store or shop open on Sunday for 
purpose of buying or selling or transacting business except in case of 
necessity, and also prohibiting the proprietor of a store from allowing 
third persons, persons other than himself or clerk, from entering his 
place of business on Sunday; the fine for violation of such ordinance 
being fixed at  $10. The ordinance contains provision also that drug 
stores may be kept open at all times. 

There was special verdict rendered as follows: "That on a Sunday in  
August, 1915, the defendant entered his store in the town of Bath and 
allowed one Clyde Paul to enter the same with him, and while he and 
the said Paul were in the store two or three others entered without ob- 
jection by defendant; that on a Sunday i n  November, 1915, defendant 
again entered the store in the town of Bath, and while there allowed 
one Archbell to enter the same (who was not a clerk). I f  upon the fore- 
going facts the court be of opinion that the defendant is guilty, the jury 
so find for their verdict, and if the court be of opinion that he is not 
guilty, the jury find him not guilty." 

The court being of opinion that, on the facts as found, defendant was 
guilty, it was so entered. From judgment imposing the fine, defendant 
excepted and appealed. 

Attorney-General Biclcett and Assistant Attorney-General Qalvert for 
the Xtate. 

Xmall, MacLealz, Bragazu & Rodman for defendants. 

HOKE, J., after stating the case: Chapter 73, Reuisal, sec. ( 8 7 8 )  
2923, empowers town commissioners to pass ordinances, rules and 
regulations for the better government of the town, not inconsistent with 
the provisions of the act and the law of the land, and to enforce such 
ordinances, etc., by appropriate penalties. I n  construing this and simi- 
lar legislation elsewhere, the courts have very generally held that the 
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established municipal authorities may enact such ordinances as are pro- 
motive of the peace and good order of the town, the limitation being 
that the regulations may not be unreasonable or unduly discriminative 
nor manifestly oppressive and in "derogation of common right." 

I t  is against the public policy of the State that one should pursue his 
ordinary business calling on Sunday, and, where this is the case, it is 
Iyery generally understood not only that ordinary business pursuits may 
be regulated, but altogether prohibited on Sunday. 8. o. ~Ilecllirc, 170 
N. C., 682. This case also holds that an ordinance of this kind is not 
rendered invalid, as unduly discriminatire, by reason of the exception 
in  favor of drug stores, nor on account of section 2836, Revisal, forbid- 
ding work "in ordinary callings on Sunday under penalty of $1," and 
we are unable to see that a regulation of this kind is either unreasonable 
or oppressive or in derogation of common right. Evidently framed to 
prevent people from gathering at business places in the town at a time 
when business there has been lawfully prohibited, i t  would seem to be a 
most reasonable regulation in promotion of the public policy which the 
ordinance is designed to enforce, and, in certain localities and conditions, 
it is probably the only way in which the regulation could be made at all 
effective. The ruling of his Honor finds full support, we think, in the 
case already cited, S. v. Medlim, supra, and in many other well con- 
sidered cases on the subject here and in  other jurisdictions. S. v. Austin, 
114 N. C., 855; Hellen v. Noe, 25 N.  C., 493; Barbier v. Connelly, 113 
U. S., 27; Soon Hing v. Crowley, 113 U. S., 703; S. v. Byeeman, 38 
K. H., 426; St. Louis v. Caflerata, 24 Mo., 44; Dillon Mun. Corp. ( 5  
Ed) ,  sees. 589 et seq. 

m'e were referred by counsel to 8. v. Thomas, 118 N. C., 1221, as an 
authority for defendant on the question chiefly presented. That case 
involved the ~ ~ a l i d i t y  of an ordinance prohibiting a proprietor from 
going into his own store within certain hours, a thing he might be called 
on to do in the legitimate exercise of the rights of private ownership and 
where the act would many times have no necessary or natural relation 
to the maintenance of the peace and order of the town; a case readily 
distinguished from the present one where the ordinance is clearly pro- 

motiae of the established public policy in preventing the carrying 
(879) on of ordinary business on Sunday, and, 'as heretofore stated, 

"well calculated to render such policy efficient." 
There is no error, and the judgment below will be affirmed. 
Affirmed. 

WALKER and BLLES, JJ., dissent. 
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Cited: 8. v. Kirkpa t r ick ,  179 N.C. 751 (c)  ; S. v. Vanlzool'c, 182 N.C. 
834 ( c ) ;  8. v. Pu l l i am,  1 8 4  T.C. 687 (c )  ; S. v. Blackwelder, 186 N.C. 
563 (e)  ; S. v. Weddington, 188 N.C. 644, 645 (cc) ; BizzelZ v. Golds- 
boro, 192 N.C. 357 ( d ) ;  Rhodes, Inc .  c. R a l ~ i g h ,  217 N.C. 630 ( d ) ;  
S. v. Tmntharn ,  230 N.C. 643 (c) .  

STATE I-. DOC. BRIDGERS. 

(Filed 13 September, 1916.) 

1. Homicide-Siurder-Circumstantial Evidence-Motive. 
Where there is no direct proof that  the prisoner on trial for murder 

committed the crime with which he is charged, and recourse is had to 
circumstantial evidence, the question of motive is properly considered 
in the chain of proof. 

2. Same-Identification-Trials-Evidence-&uestons for Jury. 
Upon a trial for murder there was evidence tending to show that the 

deceased, a married woman, was the paramour of the prisoner; that he 
was the last seen with her when she was going to her husband's home, 
and was afterwards seen no more alive, but was discovered murdered 
near the place he had been with her ;  that  he was jealous of her husband 
and threatened her life, and to take from her feet shoes he had given her, 
should she go back to him; that he told a witness of the deceased if she 
were found dead the witness would know who killed h e r ;  that  he said, 
after her disappearance, that  he knew where she was, but  would not say 
for fear the witness would tell; that when the body was found, shoes that  
the prisoner had given her had been taken from her feet in accordance 
with his previous threat, etc. Held,  snfficient to identify the prisoner a s  
the murderer and sustain a verdict of murder in the second degree. 

INDICTMEKT f o r  murder ,  t r ied before Lyon, J., a t  M a r c h  Term, 1916, 
of EDGECOMBE. 

T h e  prisoner was charged wi th  hav ing  murdered Eas te r  Grimes on  
2 J a n u a r y ,  1916. There  was a verdict of murder  i n  t h e  second degree 
a n d  a sentence of twenty  years  i n  the  S t a t e  Prison, f r o m  which judg- 
ment  the prisoner appealed. 

There  mas a motion f o r  judgment of nonsui t  when t h e  S t a t e  rested, 
a n d  aga in  a t  t h e  close of a l l  t h e  testimony, a n d  t h e  only question pre- 
sented f o r  review is  raised by  the  exceptions to  t h e  denial  of those 
~ O L ~ O ~ E .  

T h e  deceased dlsapYaaled on the first S n n d a y  or Monday i n  J a n u a r y ,  
1916, and  her  dead body was found February ,  1916, about 1 mile  
f r o m  the  court  house i n  Tarboro,  near  the  road leading to Rocky (880) 
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Mount. I t  was in the woods about 300 yards from the road, and 
had been dragged part of the way and was much decomposed; there was 
a hole in her head. The prisoner was arrested same evening and placed 
in jail, where he remained until trial. Easter Grimes lived with Della 
Killebrem and had been there since 1 September, 1915. Della Kille- 
brew testified that the prisoner came to see Easter twice during that 
time. There was evidence by Walter White that the defendant had been 
seen with her several times around Tarboro, and Eliza Powell, a State's 
witness, testified that she saw him with her the first Sunday in January 
about dusk, two blocks south of courthouse. This was the last time she 
was seen by any State's witness. The prisoner introduced several wit- 
nesses who saw her Monday morning coming towards Tarboro by the 
place where she was found dead. 

Fannie Killebrem~, daughter of Della Killebrew, testified as to what 
defendant said to her on 7 January:  "Doc said, 'Where is Easter?' I 
said, 'I don't know, Doc; do you know?' H e  said, 'No,' then said, 'I am 
just joking; I would tell you, but you would tell.' I said, 'Where is 
she?' He  said, 'No, I ain't going to tell.' 'Did you see the shoes I 
bought her?' I said, 'Yes; they certainly is pretty. How much did you 
pay for them?' H e  said, 'Four dollars.' I said, 'You didn't pay $4; you 
paid $3.50, because I got mine for  $3.50; they were on sale.' 'Don't 
you know I almost forsaken my wife for that woman?' He  said: 'I'd 
suffer in hell before I let her go back to her husband. When you hear 
she is dead, you'll know d-n well who did it.' " She further testified: 
"After she disappeared, he came twice, calling for her; about two or 
three weeks after she disappeared; told him I did not know where 
she was.'' 

Eliea Powell testified that the prisoner and the deceased were a t  his 
sister's, two blocks south of courthouse, on Albemarle S ~ e n u e ,  talking, 
and left her house on Sunday about dusk, going toward Main Street, 
and she said that she was going home. She further said that the prisoner 
told her that Easter Grimes had gone to Rocky Mount on the first 
Sunday in January. 

Carrie Killebrew testified: "Walter White came to our house." 
Rosa Hart  testified that she had a conversation with the defendant, 

after the deceased disappeared, as follows: "He asked if I had seen 
Easter; I told him no, and asked if he had seen her. H e  said no; I 
said, 'I thought she,was in Rocky Mount with her husband.' He said, 
'She is.' I said, 'How do you know?' H e  said, 'No, she's n n t  there; 
but I know where she is. I f  you knew, v~ould  you go to her %' I said, 
'Yes.' H e  said, 'If you promise, I will carry you to see her. You be 
ready and I'll carry you there to see Easter.' " 

938 
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Walter White testified that he had seen the defendant and de- (881) 
ceased together several times and heard the defendant tell her that 
"he had bought her the shoes and whenever she wore them to Rocky 
Mount to see George he was going to kill her and pull them off." He  
further testified that at  the preliminary hearing he only said, "On Sat- 
urday after Christmas I saw them in E. Saide's store; she had shoes in  
her hand and they were side by side; I was outside as she came out; 
she had a shoe box under her arm," and said nothing about any threat. 

J. W. Thomas, deputy sheriff, described the body and the place where 
i t  was found, and stated that ('the body was found at 4 :30 and defendant 
was arrested right after supper; that defendant held his nerve well when 
arrested; always said he mas not guilty; that he had taken him out of 
the cell and talked with him." 

E. B. Hyatt  testified that one shoe mas found near the body, 30 or 
35 feet away, after body was buried. 

The above is the evidence which the State relied 011 to connect the 
defendant with the murder, and at  the conclusion of the same, the 
prisoner moved for judgment of nonsuit, which was refused. 

The defendant testified that he went with the deceabed on that Sunday 
evening to Dora Jackson's (about 2 miles from Tarboro) and left her 
there; this was 1 mile beyond where the body was found; that the de- 
ceased was a woman of bad character; he offered the testimony of Dora 
Jackson, who testified that the deceased spent the night with her and 
that she left for home the next morning; and the testimony of John 
Leggett, Arthur Lawrence, and Alex Parker, that they saw her coming 
from Dora Jackson's towards Tarboro next nioriiing; and of Wiley 
Andrems, that she saw her at Dora Jackson's house on Monday morn- 
ing; of B. S. Price, Dossey Pittman, and Joe Dickens, that the de- 
fendant worked on Monday, Tuesday, and Wednesday after the first 
Sunday in  January 011 the Knightland farm. B. S. Price also testified 
that the demeanor of prisoner was the same before, and after January 
lst ,  and that he made no effort to escape. 

Dr. W. W. Green, coroner, testified (page 18) : "Saw body; had been 
dead for about a month or longer; couldn't say what killed her, nor how 
long she had been dead." 

The defendant again moved for judgment of nonsuit, which was 
refused. 

The jury convicted the prisoner of murder in the second degree, and 
he appealed from the judgment upon the verdict. 

Attorney-General Bickett and Assistant Attorney-General Culvert for 
the State. 

W.  0. Hozrard for defendant. 
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(882) WALKER, J., after stating the case: There is but a single point 
for us to decide in this case, and that is whether there is any 

evidence, even a scintilla, of the prisoner's guilt. This is sometimes, and, 
we may say, quite often, a diEcult question to ansn-er, the difference 
between some e~-idence, though slight, and no evidence, requiring in 
many instances rery fine discrimination. We may say ~ r i t h  certainty 
that evidence which merely shows it possible for the fact in issue to be as 
alleged, or which raises a mere conjecture that it is so, is an insufficient 
foundation for a verdict, and should not be left to the jury. S. v. Vin- 
son, 63 N.  C., 335; Brown v.  Kksey, 81 N. C., 245; S. v. Christmas, 101 
N.  C., 749; S. v. Costner, 121 N. C., 566; X. v. Lytle, 117 N. C., 799; 
S. v. Carmcn, 145 K. C., 481; X. v. Wcslker, 149 N. C., 527. We said in 
Byrd v. Ezpress Co., 139 N .  C., 276: "Judges are no longer required to 
submit a case to the jury merely because some evidence has been intro- 
duced by the party having the burden of proof, unless the evidence be of 
such a character as that it would warrant the jury to proceed in finding 
a verdict in favor of the party introducing such eridence. Cobb v. 
PognZman, 23 N. C., 440; Wittkowsky v. Wasson, 71 3. C., 451; Sutto~z 
v. X d r e ,  47 N. C., 320; Pettiford v. Mayo, 117 N. C., 27; Lewis v. 
Steamship Co., 132 N. C., 904. I n  the last cited case the subject is fully 
discussed by Connor, J., and the cases collected. I t  all comes to this, 
that there must be legal evidence of the fact in issue and not merely such 
as raises a suspicion or conjecture in regard to it. The plaintiff must 
do more than show the possible liability of the defendant for the injury. 
He  must go further and offer at least some evidence which reasonably 
tends to prore every fact essential to his success." So it was held in 
Canzpbell v. Ecerhlxrt, 139 N. C., 503, 516: "The sufficiency of evidence 
in law to go to the jury does not depend upon the doctrine of chances. 
However confidently one, in his own affairs, may base his judgment on 
mere probability as to a past event, when he assumes the burden of es- 
tablishing such event as a proposition of fact and as a basis for the 
jud,gment of a court, he must adduce evidence other than a majority of 
chances that the fact to be proved does exist. It must be more than 
sufficient for a mere guess, and must be such as tends to actual proof. 
But the province of the jury should not be invaded in  any case, and 
when reasonable minds, acting within the limitations prescribed by the 
rules of law, might reach different conclusions, the evidence must be 
submitted to the jury," citing authorities. I t  will not do, it is conceded, 
to convict any man of a crime upon mere conjecture, or even the strong- 
est suspicion, if i t  does not rise to the dignity and certainty of legal 
proof which excludes all reasonable doubt of his guilt. But me are not 
embarrassed in this case by the necessity of resorting to nice refinement 
in  our reasoning, or any fine-spun distinction between what is 
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some and what is no evidence, for the facts and circumstances (883) 
here do not approach the border line separating the one from 
the other. 

Where there is no direct proof of the commission of the criminal act 
by the prisoner, and we must have recourse to circumstantial evidence, 
i t  is proper to consider the motive to do the act, if he had it, as one of 
the Iinks in the chain of proof. This was decided in S. v. Adams, 138 
N. C., 688, 697, in this language: ('When the evidence is circumstantial, 
the proof of a motive for committing the crime is relevant, and some- 
times is important and very potential, as i t  may carry conviction to the 
minds of the jurors, when otherwise they would not be convinced. This 
is all that is meant by the Court in the cases cited by counsel. X. v. 
Green, 92 Y. C., 779. Xurder may he committed without any motive. 
I t  is the intention deliberately formed, after premeditation, so that i t  
becomes a definite purpose to kill, and a consequent killing without legal 
provocation or excuse, that constitutes murder in the first degree. The 
existence of a motive may be evidence to show the degree of the offense, 
or to establish the identity of the defendant as the slayer, but motive is 
not an essential element of the crime. nor is it indispensable to a con- 
viction of the person charged with its commission." &ting 9. v. Wilcox, 
132 N. C., 1143; S. c. Adnms, 136 X. C., 620. The prisoner had the 
motive to commit this crime. because he so declared himself. The de- 
ceased had been his paramour; he was infatuated with her and jealous 
of her husband. She had frequently been his companion and mas seen 
with him by the neighbors. He  was with her shortly before she disap- 
peared to be seen alive no more. The evidence fairly warrants the in- 
ference that he was the last person who was with her just before her 
death. A few days after she was last seen on Sunday, 2 January, or 
Monday, 3 January, 1916, he inquired of Fannie Killebrew where 
Easter Grimes was, and when she replied that she did not know, and 
asked him if he knew, he, a t  first, said, "No," but immediately cor- 
rected himself and then admitted that he was joking when he said '(NO," 
and that he did know, but mould not tell her, lest she might tell i t  to 
some one else. The jury might well concIude from this admission that 
he knew where she was, and, if so, that he knew she was then dead and 
where her body lay. I f  this be true, and he had knowledge then of her 
death, n-hich was a ~ i o l e n t  one, i t  would not be unreasonable or unsafe 
to infer that he was present when she ~vas  killed. But this is not by 
any means all of the evidence pointing to the prisoner as her slayer. R e  
treated this serious matter with some levity, and talked a great deal in a 
light vein. This may have been merely characteristic of his race, or 
idle and fril-olous talk; but it is not inconsistent with the cold-hearted- 
ness and manifest indifference with which he had threatened her 
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(884) life if she dare return to her husband at Rocky Mount. I n  this 
connection his last words to Fannie Killebrew after talking about 

the shoes are significant: "Don't you know, I almost forsaken my wife 
for that woman? I would suffer in hell before I would let her go back to 
her husband. When you hear she is dead, you will know damned well 
who did it." He  had given her the shoes as his mistress, and was deter- 
mined, and so warned her, that she should not attempt a return to her 
husband, where she belonged, except at the cost of her life. 811 this 
means that if she started back to Rocky Mount, where her husband lived, 
he would kill her first and then pull the shoes from her feet, and that is 
what was done. She was on her way back to her husband and had gone 
one mile or more when he executed his threat by killing her, dragging 
her body into the woods, and then taking her shoes off and dropping one 
of them near where her body lay. He  knew that she had gone to Rocky 
Mount on the first Sunday in January, for he told Eliza Powell so, and 
this shows that he must either have gone with her for the one mile, or 
that he overtook her, after he had discovered her whereabouts, and then 
slew her, as she was doing what he had forbidden her to do on pain of 
her life. I t  makes little or no difference which version is the true one, 
whether he went with her or caught up with her on her way to her hus- 
band's home. The fact that he was with her at the time is the material 
and vital one. He told Rosa Hart  that Easter was not in Rocky Mount, 
and he knew where she was. How could he know she had not reached 
Rocky Mount, but was killed on her way to the place, unless he was with 
her?  H e  knew that she had started for her husband's home, and there is 
no evidence that any one else was with her or knew where she had gone. 
This evidence points strongly to the prisoner as her guilty companion in  
her last moments. But why is not his own words to Fannie Killebrew 
and Rosa Hart  substantially a confession of his guilt or at least of his 
presence when and where the homicide was committed? H e  admitted 
when Easter mas lying dead in the moods that he knew where she was, 
and he told Fannie Killebrew, "When you hear she is dead, you will 
know damned well who did it," and he said this because he had threat- 
ened to kill her if she went to her home with the shoes, and his neighbors 
knew of his threat. Therefore, it was that he said to one of them, "You 
mill know who committed the deed when you hear of her being dead,'' 
meaning, without any doubt, that he had done it, as Easter was then 
dead. I f  she had been killed after he made these statements, the evi- 
dence would still be strong, but being dead at the time, his words amount 
to a present confession of his guilt, and not merely to a threat of com- 
mitting the act in the future. 

The prisoner, as a witness in his own behalf, denied that he had said to 
the State's witnesses what they testified that he did. The evi- 
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dence offered by him, except his own denial of the charge, is not (885) 
necessarily inconsistent with the fact that he killed Easter Grimes. 
I t  does not account for his presence elsewhere for the whole period of 
time during which the homicide may have been committed, and besides 
i t  was the province of the jury to decide whether the evidence was true. 
I t  does not appear that any other person had any motive to commit the 
crime, or the opportunity, but, on the contrary, the combination of 
motive, threat, time, place, and circumstances, as detailed by the wit- 
nesses, all tend to establish the guilt of the prisoner. Brown v. &ate, 
141 Ga., 5. 

There was no error in  overruling the motion to nonsuit and submit- 
ting the case to the jury upon the evidence. 

No error. 

Cited: S. v. Bryant, 178 N.C. 706 (2c) ; S. v. Martin, 182 N.C. 849 
(2c) ; S. v. F~rlcher, 184 X.C. 665 (2e) ; Dickerson v. R. R., 190 N. C., 
300 (2e) ; Lawrence v. Power Co., 190 N.C. 666 (2e) ; 8. v. Martin, 191 
N.C. 407 (2e) ;  Burnett v. Williams, 196 N.C. 621 (2c) ;  S. v. Allen, 
197 3 .C.  686 (2c) ; .&fartin v. Bus Line, 197 N.C. 722 (2e) ; 8. v. 
McLeod, 198 N.C. 652 (2c);  X. v. Johnson, 199 N.C. 431 (2e);  Van 
Landingham v. Sewing Machine Co., 207 N.C. 357 (2e) ; S. v. Coffeg, 
210 N.C. 563 (2c) ; Kirby v. Reynolds, 212 N.C. 280 (2p) ; 8. v. Har-  
grove, 216 N.C. 570 (2c) ; Carter v.  i$Iotar Lines, 227 N.C. 196 (2p). 

STATE v. WALTER WOODLIEF. 

(Filed 11 October, 1916.) 

1. Criminal Law-Concealed Weapons-Apprehensions - Aggravation - 
Courts-Sentencestatute. 

Carrying concealed weapons in reasonable apprehension of deadly as- 
saults is not justification of a violation of the statutory offense, but in 
aggravation thereof, and may be considered by the trial judge in imposing 
the sentence, according to the discretion given him therein by Revisal, 
sec. 3708. 

2. Criminal Law-Sentence - Court's Discretion - Review - Appeal and 
Error. 

Where a statute leaves the punishment for its violation within the 
sound discretion of the trial court, the sentence imposed by him will not 
be reviewed by this Court on appeal where its exercise has not been 
grossly or palpably abused. 
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3. Same-Constitutional Lam-Cruel and Unusual Punishments. 
Where a defendant, indicted for carrying a concealed weapon and an 

assault therewith. submits as to the first count and is acquitted by the 
jury on the second one, the trial judge, in whose discretion the sentence 
is left by the statute, Revisal. sec. 3708, may consider the evidence on the 
second count, in pronouncing judgment, and determining the extent of 
the seiltence he will impose; and under the circumstances of this case 
it is Held that a sentence imprisoning the defendant for thirty days is 
not open to the objection that it is "cruel and unusual." As to the juris- 
diction of this Court to re~-iew the exercise of discretion by the trial 
judge in imposing the sentence in this case, yuere? 

CRIMINAL ACTION for carrying a concealed weapon, tried before 
Connor, J., at April Term, 1916, of WAKE. 

(886) Defendant was indicted in two separate bills for an assault 
with a deadly weapon on Huley Mangum, and carrying a con- 

cealed weapon, with which the assault mas alleged to have been com- 
mitted. By consent, the two cases were consolidated and tried together. 
At the close of the evidence the court adjourned from Tuesday to 
Wednesday, and on the latter day, when the trial n-as resumed, defend- 
ant pleaded guilty to the indictment for carrying a concealed weapon. 
Huley Mangum, witness for the State, testified : "I was driving along the 
road one Sunday afternoon. Saw two buggies standing on one side of 
the road with their horses headed in an opposite direction from that in 
which I was going; two men were on the front of the buggy, the other 
two men mere out tusseling in the road. As I drove up I said, 'Look 
out !' and drove on by, and my front wheel struck the leg of the defend- 
ant, who was one of the men in  the road. Then the defendant caught 
my rear buggy wheel. I then told defendant to turn the wheel loose or 
I would make him turn it loose; thereupon I struck the horses I was 
driving and they jerked the wheel away from the defendant. Defendant 
then threw dirt and rocks at  me, and, when I got farther am-ay, took a 
pistol from his pocket and shot at me several times; one ball fell in a 
yard near me; saw i t  hit a limb on a pear tree; others went orer my 
buggy; and then he fired across the fields in  another direction. My wife 
was on the buggy with me. I was on a top buggy with curtains up, but 
saw the defendant take the pistol from his pocket and shoot several 
times." 

The defendant testified that he and Roger Coley were driving along 
the road on a buggy, and they met Demie Champion and Louis Cham- 
pion on another buggy. The Champions had a jug of wine and asked 
them to have a drink, and drove their buggy out to the right side of the 
road; he and Coley drove past them and turned around, and stopped 
their buggy just behind the one on which the Champions were sitting. 
H e  and Coley then got off their buggy and went to the other one to get 
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the wine. While he mas standing by Champion's buggy, Huley Mangum 
came along; they had given more than half of the road. Nangum drove 
his front wheel against defendant, striking and skinning his leg, and 
would have struck him with the hind wheel had he not caught the wheel. 
Mangum made no stop, but struck his horses with whip and threw the 
defendant down into the ditch and drore on. While he was down in  the 
ditch some one fired a pistol twice; did not see who it was. He  had a 
pistol in his pocket, but did not take it out at all. He  had carried it for 
six months: he carried it because his life had been threatened: certain 
men thought he had informed revenue officers about their stills, and 
threatened to kill him, and had waylaid him and shot at  him many times. 
On cross-examination he was asked if he had not left the State to escape 
the process of the court. He said he had not; that he went to 
Arkansas last fall to visit his relatiyes; did not know that the (887) 
grand jury had presented this matter, but when his people a t  
home wrote him that the sheriff mas looking for him, he came home and 
surrendered himself and gave bond for his appearance. The defendant 
introduced W. S. Hockaday and W. G. Ray, who testified to the good 
character of the defendant. 

The State then introduced Demie Champion, and after hini Louis 
Champion. They testified substantially the same as did the defendant, 
stating that he did not see any one shoot, and did not see defendant have 
a pistol, but heard two shots fired from behind them; their horse became 
unmanageable, and they did not see who it was that did the shooting. 
Lyon testified that he was some distance away, but heard two shots; 
could not see the person who fired; he went on down the road, up one 
hill, down and up another, and saw two buggies and Roger Coley and 
defendant and two other white men he did not know and had not seen 
since; defendant was standing by a buggy with his pistol in his hand. 
Defendant, recalled, denied seeing Lyon or having a pistol in his hand. 
Roger Coley was not present a t  the trial. State closed. This was Tues- 
day afternoon about the usual hour for adjournment of court. The judge 
requested the jurors to get their hats and go out quietly, and asked 
everybody to remain seated till court was adjourned. He  then called up 
the two State's witnesses, Demie and Louis Champion, and the defend- 
ant, and reprimanded them severely for false swearing, and required 
them to give bonds for their appearance next morning to answer the 
charge of perjury. The two Champions, upon his order, were taken in  
custody by the sheriff and seated with the prisoners from jail. After 
some time he told the clerk to take the recognizance of the Champions 
to appear next day, and said the defendant was already under bond to 
appear' in the cases then before the court. On next morning, by leave 
of the court, the defendpt  recalled W. G. Ray, who testified that the 
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character of the two Champions was good and that of the two negroes, 
Huley Mangum and Lyon, was bad. 

The solicitor accepted service of the defendant's case, but filed no ex- 
ceptions thereto or counter-case, and the appeal was heard in this court 
on the case tendered by the defendant, who appealed from the judgment 
of the court imprisoning him for thirty days, and assigned as error that 
the punishment was cruel and unusual. 

Attorney-General Bickett and Assistant Attorney-General Calve~t for 
the State. 

N .  Y.  Gulley for defendant. 

WALKER, J., after stating the case: I t  is no defense to a charge of 
unlawfully carrying a concealed weapon that it was done for the 

(888) purpose of self-defense. 8. v. Speller, 86 N. C., 697; 8. v. Wood- 
fin, 87 N. C., 526; 8. ?;. Brodnax, 9 1  N .  C., 543. The guilt ap- 

pears legally from the intent to carry the weapon concealed. X. v. Dixon, 
114 N.  C., 850; S. c. Figford, 117 R. C., 748; 8. v. Brown, 125 N. C., 
704. The above cases show that one of the mischiefs intended to be 
remedied is the practice of carrying concealed weapons to be used on an 
emergency. Justice Ashe said in S. v. Brodnax, supra: "The mischief 
intended to be remedied by the statute was the practice of wearing of- 
fensive weapons concealed about the person, or carrying them so con- 
cealed with a purpose to be used offensively or defensively upon an emer- 
gency." And Justice Rufin said, in S. c. Speller, 86 K. C., 697: "The 
right to wear secret weapons is no more essential to the protection of 
one man than another, and surely it cannot be supposed that the law in- 
tends that an unwary advantage should be taken even of an enemy. 
Hence it takes no note whether the secret carrying be done in a spirit of 
foolish recklessness or from a sense of apprehended danger, but in either 
case declares i t  to be unlawful. Indeed, were there any difference made 
we might expect it to be against one who felt himself to be under some 
pressure of necessity, since in his case the mischievous consequences 
intended to be avoided might the more reasonably be anticipated. And 
i t  would be a strange passage in the history of legislation to enact that 
i t  shall be unlawful for any person to carry concealed weapons about 
his person except when i t  may be supposed he shall have occasion to use 
them." The learned counsel for defendant does not contend that the 
apprehension of danger would justify the defendant in carrying a con- 
cealed weapon, but merely that it should be considered, in the admeasure- 
ment of punishment. as an extenuation of the offense, and upon the ques- 
tion he raises as to whether the sentence to confinement in the jail was 
cruel and unusual. We hare cited the above cases and quoted therefrom 
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the very language of the Court in order to show that carrying a con- 
cealed weapon for a hostile or even a defensive purpose, instead of being 
an excuse for the act, or mitigation of the crime, tends rather to aggra- 
vate the offense, and amounts to doing precisely what the statute plainly 
intended to forbid. The serious consequences which the Legislature had 
in mind and which were provided against by the law, are what the State 
alleges have followed, in this case, the defendant's violation of the 
statute. Whatever his motire was, he deliberately broke the law by 
carrying a weapon concealed on his person. 

We may assume, for the sake of discussion, the jurisdiction of this 
Court to review a judgment below, upon the ground that the particular 
punishment imposed by the court is '(cruel and unusual,"  here the law 
gives to the judge a discretion to fix the punishment, as it does in respect 
to this crime. Revisal, see. 3708. S. v. lVanz~el, 20 N. C., bottom 
page 122 (4 Dev. and Bat., 20) ; X. 1 ~ .  Driver, 78 N .  C., -423. I n  (889) 
the Driver case the Court held that "there is a limit to the power 
of the judge to punish, even when i t  is expressly left to his discretion. 
What the precise limit is cannot be prescribed. I t  ought to be left to 
the judge who inflicts i t  under the circumstances of each case, and i t  
ought not to be abused." The Court adds that i t  ought not to be inter- 
fered with "except where the abuse is palpable." I n  S. v. ~Vanuel, supra, 
Judge Gaston, discussing the question n o r  before us, said: "There are 
great if not insuperable difficulties undertaking to pronounce any fine 
excessive which the Legislature has affixed to an offense. I t  must be ad- 
mitted that the language of this section of the Bill of Rights is addressed 
directly to the judiciary far the regulation of their conduct in the ad- 
ministration of justice. I t  is the court that requires bail, imposes fines, 
and inflicts punishment, and it is commanded not to require excessive 
bail, not to impose excessive fines, not to inflict cruel or unusual punish- 
ment; and i t  would seem to f o l l o ~  that this command is addressed to it 
only in those cases where i t  has a discretion over the amount of bail, 
the quantum of the fine, and the nature of the punishment. K O  doubt 
the principles of humanity sanctioned and enjoined in this section ought 
to command the reverence and regulate the conduct of all who owe obedi- 
ence to the Constitution. But when the Legislature, acting upon their 
oaths, declare the amoimt of bail to be required, or specify the fines to 
be imposed. or pescribe the punishments to be inflicted in case of crime; 
aq the reasonableness or excess, the justice or cruelty of these are neces- 
sarily questions of discretion, it is not easy to see how this discretion can 
be supervised by a coordinate branch of the Government. Without at- 
tempting a definite solution of this very perplexing question, i t  may at 
least be safely concluded that unless the act complained of (which i t  
i ~ o u l d  be almost indecent to suppose) contain such a flagrant violation 
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of all discretion as to show a disregard of constitutional restraints, it 
cannot be pronounced by the judiciary void because of repugnancy to 
the Constitution." But the statute in regard to carrying concealed 
weapons has left the punishment to the sound discretion of the trial 
court, the exercise of which in any given case mill not be reviewed saT7e 
where there has been gross or palpable abuse. I n  S. v. gamby, 126 
N. C., 1066, the defendant was convicted of carrying concealed weapons 
and sentenced to confinement in the county jail for two years, and as- 
signed to work on the public roads. I t  was held that the punishment 
was not unusual, and in S. v. Parrhgtofi, 141 N. C., 844, the defendant 
was indicted for unlawfully retailing liquor and sentenced to work one 
year on the public roads. The punishment was declared to be within the 

law and not cruel or unusual, the Court saying: "It is equally 
(890) settled that when no time is fixed by the statute, this Court will 

not hold an imprisonment for two years to be cruel and unusual," 
citing S. v. Driver, supra; S. v. Miller, 94 N. C., 904. And S. v. Dowdy, 
145 N. C., 433, is to the same effect, except that the defendant in that 
case was sentenced to serve two years on the public roads for unlawfully 
selling liquor, instead of one year as in S. v. Parrington, supra. I n  the 
Miller case the defendant was fined $2,000 and imprisoned one month 
for keeping a gambling house, and the punishment was held not to be 
cruel and unusual within the prohibition of the Constitution, the Court 
through Chief Jusfice Smith saying: "As the measure of punishment, 
within the limits of the law, for the offense is and must be within the 
discretion of the judge, as he may estimate its criminality, so must be 
his hearing or refusing to hear a petition for its change or modification, 
and testimony in relation thereto. I t  might obstruct or paralyze the 
administration of criminal justice if this Court were to undertake to 
revise that discretion, or listen to suggestions that i t  has been unwisely 
exercised in  a particular case. The judge who tried the cause and 
heard the testimony is the best as he is in law the sole judge of the merits, 
and if he acts within the boundaries prescribed by law, his decision is 
final and unreviewable in the appellate court." 

WP have referred to the above cases for the purpose of disclosing the 
extreme trend of judicial thought upon this subject. Our opinion is that 
the learned judge kept entirely within the bounds of the law when he 
imposed the punishment of thirty days confinement 111 tho jail. While 
the jury acquitted defendant of the other charge, because, as theJ ox- 

plained to the judge, the evidence had not satisfied them of the defend- 
ant's guilt, the verdict did not estop the judge, or deprive him of the 
right to form his own opinion of the defendant's &lt, and to consider 
it is a circumstance in estimating the degree of punishment he should 
impose for carrying the concealed weapon. The prosecutor had testified 
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positively and directly to defendant's guilt in the assault case, and two 
other witnesses who were present said that they heard two pistol shots, 
and Lyon stated that he heard the reporr; of two shots and saw defendant 
standing by the buggy with a pistol. Defendant denied that he had used 
his pistol, but the evidence was calculated to make and did make an 
impression on the judge quite different from that i t  seems to have made 
on the jury. He  eaidently thought that Deinie and Louis Champion 
had not told all they knew and had testified falsely as to not knowing 
m7h0 had fired the pistol, and also that defendant had testified falsely 
when he stated that he had not used his pistol. Who else than the de- 
fendant could have fired the pistol, unless it mas Coley? and the e~ridence 
tends to show that i t  mas not he. There is no doubt that a pistol mas 
fired. Who is more likely to have fired it than defendant, the 
only one, so far  as the evidence shows, who had a pistol? The (891) 
judge heard the witnesses testify, and saw the other incidents of 
the trial. The demeanor of the Champions and the defendant seems to 
have impressed him very unfavorably. His  conclusion is much more re- 
liable than any opinion we could form, if we had the power to review it 
at  all, or even the inclination to do so. I t  will not, therefore, be disturbed. 

We are unable to see how the legality of the punishment can be af- 
fected by the other matters stated in the record-the fact that the judge 
ordered witnesses into custody for perjury, or that he appeared to disap- 
prove the verdict and asked the jury why they had rendered it. Whether 
the punishment vas  cruel or unusual depends upon the nature of the 
crime and the circumstances under which i t  was committed and other 
relevant facts. What evidence the judge will hear upon the question of 
punishment is for him to determine. I f  the case is considered with many 
others, where the judgments have been sanctioned by this Court, i t  will 
be found that the defendant has not by any means been harshly dealt 
11-ith, but has fared well in comparison, and, therefore, has nothing of 
which to complain. As said in Farrington's case, supra, while we 
disclaim any intention to review the judgment below upon its merits, we 
may properly say that the facts and circumstances of the case amply 
sustain the jud,ment. The defendant was not observing the Sabbath 
very reverently-drinking wine, carrying a pistol, and otherwise be- 
haring in an unseemly manner-to say the least of it. He  claims to 
h a ~ e  carried the pistol in self-defense, but appeared to be ready for a 
fight on small provocation, and quick with the trigger. While he was 
acquitted, the evidence against him in the case for assault seems to have 
been very strong and was sufficiently so to justify, of itself, the sentence 
of the court, if it needed any such justification. He cannot be punished 
for one offense merely because he has committed another, but his general 
conduct may be considered in gauging punishment. 
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We are not prepared to say that  this Court cannot review the judge, 
as to the quantum of punishment, even where there is a limit set to  
the exercise of his discretion; but if the right exists, we will not do so 
except i n  a plain case, where the violation of the constitutional provision 
is palpable, and not  involved in  any doubt-a case not likely to occur. 

The  oral argument of defendant's counsel on the general question in- 
volved, which is carefully epitomized in  his  brief, was able and instruc- 
tive, and has received our close attention; but after further examination 
we regard the laT, as stated by us, to be well settled by a great mass of 
authority. 

N o  error. 

Cited: S. v. Nincher, 172 N.C. 900 ( 3 j ) ;  S. v. Smith, 174 N.C. 806 
(2d) ; S. v. Jones, 181 N.C. 544 (2cc, 3c);  S. v. Xangum, 187 N.C. 479 
( l o )  ; S. v. ,lfangum, 187 N.C. 480 (2c, 3c) ; 8. v. Grifin, 190 N.C. 138 
(2cc) ; S. v. Fleming, 202 N.C. 514 (2cc) ; S. v. Calcutt, 219 N.C. 565 
(213, 3c) ;  S. v. Stansbury, 230 N.C. 591 ( lc) .  

STATE v. J. E. TAYLOR. 

(Filed 1 November, 1916.) 

1. Criminal Law-Removing Fence-Possession-Defenses-Title - Stat- 
utes. 

Where the State, upon trial under an indictment for unlawfully and 
willfully removing a fence, Revisal, see. 3673, shows actual possession 
in the prosecutor, the defendant cannot exculpate himself by showing 
title to the land upon which the fence was situated. 

2. Criminal haw-Removing Fence-Evidence-Possession-Indictment- 
Trials. 

Evidence is sufficient to convict under an indictment for unlawfully 
and willfully removing a fence (Revisal, see. 3673) which tends to show 
that the prosecutor had been in possession for twenty-three years and 
that the defendant moved the fence without his knowledge or consent; 
and the indictment is sufficient as to the prosecutor's possession which 
charges that he owned the property and the fence inclosed yard around 
his dwelling. 

3. Motions in  Arrest-Judgments. 
A motion in arrest of judgment after conviction, on the ground that 

the bill of indictment is defective, will not be granted unless it appears 
that the bill is so defective that judgment cannot be pronounced upon it. 
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IEDIOTMENT under section 3673, Revisal, for unlawfully and willfully 
removing a certain fence, tried at  May Term, 1916, of NEW HANOVER, 
before Stacy, J. The jury rendered verdict of guilty. From the judg- 
ment rendered the defendant appealed. 

Attorney-General Bickett and Assistant Attorney-General Calvert for 
the State. 

Herbert McClammy for defendant. 

B~own-, J. There are three assignments of error directed to the evi- 
dence. I n  our opinion, the evidence to which they are directed was not 
at  all material and the assignments are without merit. They need no 
discussion. The defendant -excepted to the following chargeu: 

"The State contends that the prosecuting witness had a fence which 
had been in a certain place for twenty-three years, and that the defend- 
ant removed that fence without any authority from the prosecuting wit- 
ness. I charge you, gentlemen, that if you find as a fact from the evi- 
dence, and you are satisfied beyond a reasonable doubt that this fence 
inclosed this yard, and i t  so inclosed it for a period of twenty-three 
years, then the defendant had no right to remove that fence without 
authority from the owner, or if he removed that fence without such 
authority, it was done unlawfully." 

We see no error in  this instruction. I t  is well settled that (893) 
where the State. in an indictment under section 3673 for unlaw- 
fully and willfully removing a fence, shows actual possession in the 
prosecutor, the defendant cannot exculpate himself by showing title to 
the land upon which the fence was situated. S. v. Campbell, 133 N.  C., 
640; S.  v. Fender, 125 N. C., 649; 8. v. Howell, 107 N.  C., 835; S. v. 
Marsh, 91 N. C., 632; S. v. Graham, 53 N. C., 397. 

I n  Fender's case, supra, it is held that "Offenses i n  the nature of tres- 
pass are against the possession; where the actual possession is in the 
prosecutor, the defendant cannot excuplate himself by showing title to 
the land upon which the fence was situated and from which it was un- 
lawfully removed by defendant." 

Nr .  Justice Douglas well says: "Of course, if the prosecutor were ad- 
mittedly a naked trespasser, without pretense of right, it might be dif- 
ferent; but the courts do not encourage the trial of title upon the 
criminal docket." 

The prosecutor Otten testified that he owned and was in possession 
of the property partly inclosed by the fence; that he had been in pos- 
session of it for twenty-three years, and that the fence had been there 
all those years; that defendant removed the fence without his knowledge 
or consent. Under the authorities, the charge was fully justified by the . - 
evidence. 

951 
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The defendant mored in arrest of judgment upon the ground that the 
bill of indictment did not charge that the prosecuting witness was in  
possession of the property from which the fence was moved. I n  support 
of this motion defendant relies upon S. v. Xason, 35 N. C., 341, and 
S. v. Whitener, 92 S. C., 798. T e  are not disposed to now question 
the authority of these cases, although the first was decided in 1852 when 
great particularity in criminal pleading was required. 

The second case cited was practically overruled in 8. v. Whitener, 93 
N. C., 591, the Court pointing out that the indictment in that case was 
not under section 3673 (then 1062) of The Code. 

The indictment sufficiently charges that the property mas in the pos- 
session of the prosecutor H. F. Otten. I t  charges that he owned the 
property and that the fence which was removed inclosed the yard around 
the dwelling-house. The court properly overruled the motion. 

A motion in arrest of judgment after conviction, on the ground that 
the bill of indictment is defective, will not be granted unless it appears 
that the bill is so defective that judgment cannot be pronounced upon 
it. S. ?;. Ratlif, 170 K. C., 707; 8. v. Fmncis, 157 N. C., 621. 

No error. 

Cited: S. ?;. Cochran, 230 N.C. 525 (2c). 

STATE v. C .  C. WILLIAillS. 

(Filed 1 November, 1916.) 

Trials-Courts-Expression of Opinion-Statutes-Schools - Teachers - 
Assaults. 

Where a school teacher is tried for an assault upon a lad, his pupil, 
and the evidence is conflicting as to whether he acted in the exercise of 
proper chastisement, or "slung him around," hit him against a wall, and 
he fell to the floor, causing an injury, a charge of the judge to the effect 
that the judge believed in whipping posts, but that the defendant had 
no right to sling the boy against the house and bruise him, and that the 
proper may was to have taken a switch and whipped him, is an expres- 
sion by the court of his opinion on the evidence, forbidden by the statute. 

CRIMINAL ACTIOK, originating in the recorder's court and tried upon 
appeal in the Superior Court of COLTJMB~S County, April Term, 1916, 
Peebles, J., presiding. The warrant alleges an assault and battery upon 
Henry C. Jolly, Jr . ,  by '(slamming him down on the floor, and up against 
the side of the house in a very cruel and hurtful manner." The defend- 
ant was adjudged guilty by the jury and from the judgment appealed. 
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Attorney-General Biclcett and Assistant Atfoi-ney-Gene~al Calvert for 
the State. 

R. H. Miller, I rwin  B. Tucker for defendant. 

BROWN, J. The State introduced evidence tending to prove that 
H. C. Jolly, Jr., 8 years of age, a pupil in the Chadbourn High School, 
hit one Willie Smith, another pupil, and that defendant, who was prin- 
cipal of said school, took Jolly by the collar, "slung him around," hit 
him against the wall, and he fell to the floor, causing a scar or bruise 
on his hip, and otherwise injuring him. 

There was also evidence tending to prove that defendant was angry 
and '(looked mad" when he punished the boy. 

The defendant testified in part: "As this Jolly boy's grade was com- 
ing up through the door, some of them marching on one side and some 
on the other, I noticed him draw back and hit another boy in the back, 
and I, being very busy right then, caught the boy by the coat collar and 
pulled him out of ranks and shook him up in the meanwhile. I had no 
other may of punishing him at that time, and I was going to the audi- 
torium to conduct the exercises. I did not strike him." And further: 
"I did not throw the boy 4 feet. . . . I did not throw him at all. I caught 
him by the collar and gave him a twist, and when I did my hand 
came loose and he fell on the floor, and I caught him up and (895) 
shoved him in line with the rest of the grade." 

Among other instructions to the jury, his Honor charged: "It is very 
true that teachers have a right to chastise the children in the usual man- 
ner with a whip, and the law presumes that they do it properly until the 
contrary appears. Nobody believes more in the use of the whip than I 
do. I think if we would go back to the old whipping post we n~ould have 
less crime in the land than me have got now. But school teachers have 
got no right to take a boy and sling him up against the house and bruise or 
make a bruise on him, and h a ~ e  no right to catch (him) by the collar 
and sling him around and throw him down on the floor and cause a 
bruise on him. The proper way is to take a switch and whip him." 

The exception to thme remarks of the court must be sustained. They 
are undoubtedly a strong expression of opinion upon the facts, and 
clearly in  violation of the statute. The learnid judge seemed to be inad- 
vertent to the testimony of the defendant, who denied the acts charged 
against him. The defendant was entitled to have the jury pass on his 
defense free from the influence of the court's opinion upon the facts. 

Our statute prohibits the trial judge from expressing an opinion upon 
the facts, and it is the very bulwark of a free and impartial trial by 
jury. Without the statute verdicts of juries mould in most cases simply 
reflect the opinion of the court. 

S e w  trial. 
953 
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STATE v. E. W. MINCHER 

(Filed 9 November, 1916.) 

1. Indictment-Evidence-Variance. 
Where a guard is charged in a n  indictment for a n  assault with a club 

upon a convict, and the evidence tends to show that  the assault was R-ith 
a leather strap, the mriance between the charge and the evidence is not 
fatally defective. 

2. Convicts-Assanlt-Excessive Punishment, 
Where a guard is charged \i-ith a n  assault upon a convict, and it  is 

shown that his superior officer instructed him to take the convict over 
the hill away from the rest of the prisoners and give him five or six licks 
for refractory conduct; but that  the guard used a leather strap 2% 
inches wide, 2% feet long, and inch thick, upon the prisoner's bare 
back, with other prisoners holding his head, legs, and feet, in  the presence 
of the "whole crowd," and administered "fifteen or twenty licks," it  is 
held that  the guard exceeded his authority, and the punishment inflicted 
was excessive and unnecessarily humiliating. 

3. Convicts-County Commissioners-Rnles-Punishments. 

I t  is the duty of the county commissioners to prescribe rules regniating 
punishment to be given refractory prisoners, stating the kind and quan- 
tum of punishment, to what breach of discipline applicable, and by whom 
to be inflicted, which duty they cannot delegate; and where this has not 
been done, their order that  the road superintendent be authorized to use 
such means a s  he may deem necessary to enforce obedience cannot be 
construed to authorize the infliction of corporal punishment. S. v. Nipper 
cited and applied. 

4. Trials-Evidence-Ex-convicts-Questions for  Jury. 
A guard indicted for unlawfully assaulting a convict may be convicted 

upon testimony of ex-convicts, the weight and credibility of such evi- 
dence being for the jury. 

ALLEN, J., concurring in result ; CLARK, C. J., filing concurring opinion. 

(896) INDICTMEXT f o r  assault a n d  battery, t r ied a t  M a y  Term, 1916, 
of LENOIR, before Bond, J. 

There  was  a verdict of guilty. T h e  court  sentenced defendant to  
twelve months imprisonmelit  i n  the  common jail  of Lenoir County, no t  
t o  be worked on t h e  roads. T h e  defendant appealed. 

Attorney-General Bickett and Assistant Attorney-General Culvert for 
the State. 

G. V .  Cowper for defendant. 
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BROWN, J. The defendant was a conl-ict guard of the county of 
Lenoir, acting under the superintendent of the road force, one Bryant 
Taylor. Me is indicted for whipping Junius Potter, a convict. At the 
conclusion of all the evidence the court instructed the jury that if they 
found the facts to be as testified to by the witnesses, they should render 
a verdict of guilty. The only witness introduced by the State was J im 
Benton, an ex-convict, who had served a term on the roads. He testified 
that while he was on the roads he saw defendant whip Junius Potter with 
a strap 2% inches wide, 234 feet long, and inch thick or more; that 
he was whipped on his bare back; that defendant made Potter get down 
and pull down his pants and had men to hold him ; one held his head and 
one sat on his legs and one held his feet; that the "whole crowd7' were 
present and fifteen or twenty licks were administered on the bare flesh. 

The defendant mas not examined as a witness, but offered evidence 
substantially as follows: 

The superintendent of the road force, Bryant Taylor, testified that 
Potter would not work; that he ordered him to get a shovel and go to 
work, and he again refused; that this order IT-as repeated three or 
four times, and Potter still refused; that Potter's health was good (897) 
and he made no excuse that he mas unable to work. I n  conse- 
quence of such repeated refusals to work, witness instructed defendant 
to take him over the hill away from the other convicts and strike him 
five or six licks. 

Dr. Farrott testified that he examined Potter that night, and found no - * 

bruises on him; that he examined him to see if he had been whipped too 
much, and found no evidence that he had been bruised; that Potter was 
then suffering with a very mild type of venereal disease for which wit- 
ness treated him. 

Brynnt Taylor, being recalled, testified that "after Mr. Mincher had 
given him the licks that I mentioned, in respect to his obeying my require- 
ments to work, it had great effect. We never did hare to whip him any 
more, for four months; he worked after then. Me had been doing mighty 
sorry before then. That was the only trouble that I had had with him." 

The defendant introduced the following portion of the minutes of the 
county commissioners of Lenoir County for 5 October, 1914. "Ordered: 
That the superintendent of the roads be and is hereby authorized to 
use such means as he may deem necessary to enforce order and obedience 
by the convict force." 

Evidence was offered tending to prove that the board of commissioners 
of Lenoir County enacted certain rules and regulations for the punish- 
ment of refractory and unruly convicts, and that they were in type- 
writing and posted in the convict camps, but no evidence whatever is in  
the record as to Ivhat the regulations were. They were not recorded on 
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the minutes of the board, as they should hare been, and no one seems 
to know anything about them. 

1. The defendant contends that there was a variance between the 
indictment and the proof, in that the indictment charged the assault to 
have been committed with a club, m-hereas the proof showed the use of a 
strap 295 inches wide and of an inch thick, or more. The defendant 
could not have been misled, as the person the indictment charged him 
with assaulting had been on the road force, and the defendant must have 
known that the charge against him was for unlawfully flogging a convict. 

I n  8. v. Gould, 90 S. C., 658, i t  was held that where an indictment for 
murder charged that the mortal wound was inflicted with a rock, and the 
proof was that the instrument used was a stick, there was no ~~ariance.  
The Court said: "The bill charges that the mound was given with a rock, 
and the proof rather tended to show that i t  was given with a stick. I t  

can make no differelice whether the deceased was struck with a 
(898) rock or a stick; for it is held that where the instrument of death 

laid in the indictment and that moved are of the same nature and 
character, and the method of the operation is the same, though the instru- 
ment is different, there is no variance." 

I n  S. v. Weddingto%, 103 N. C., 364, the indictment charged that the 
killing was done with a piece of plank, and the proof showed that i t  was 
done with a piece of iron. I t  vas  held that the variance was not neces- 
sarily fatal. 

I n  S. v. Speaks, 94 N. C., 865, on an indictment charging that the 
killing was done with a rock, it was held that there was no error in the 
charge to the jury that if the killing was done with a rock or other 
missile, etc., and the Court emphasized the principle stated in the Gould 
case, that there is no variance when the wound is inflicted with "some 
other instrument of the same nature and character when the method 
of the operation is the same." 

2. I t  is contended that the court erred in the charge. We think the 
charge is fully warranted by the evidence. If the evidence is beliexred, 
the defendant administered an excessire and unnecessarily humiliating 
punishment to the convict. What credit or faith the jury should give 
to the evidence of the ex-convict Benton mas a matter for them. I t  was 
within their prerogative to discard it entirely. Nevertheless, they acted 
on it and convicted the defendant. 

The defendant's witness Taylor, the superintendent, testified that he 
instructed defendant to take Potter over the hi11 an-ap from the rest of 
the convicts and strike him five or six licks. 

The State's witness testified that the convict was made to get down 
and remove his clothing; that one man held his head, another sat on 
his legs; and another held his feet, and that defendant struck him 
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fifteen or twenty blows with the strap on the bare flesh in the presence 
of the "whole crowd." 

I f  this evidence is believed by the jury, as it seems to have been, the de- 
fendant exceeded the in~ t~nc t ions  given him by his superior, Taylor, and 
the punishment inflicted was excessive and unnecessarily humiliating. 

I n  that view the defendant is @ilty. There is another view in which 
the defendant is guilty. There is nothing in the record to prove that the 
board of county commissioners enacted any rules and regulations for 
disciplining convicts by the adnlinistration of corporal punishment. 
There is evidence that the board adopted some regulations, but they mere 
not recorded and no one has testified to their purport. The order of the 
board that the road superintendent be authorized to use such means as 
he may deem necessary to enforce obedience by the convict force does not 
authorize the infliction of corporal punishment. I t  is a delegation 
of a power which the board only can exercise and commits to the (899) 
discretion of the road superintendent a very ri tal  and important 
matter which must be regulated and prescribed by the commissioners 
themselves. I t  is their duty to prescribe the kind and quantum of pun- 
ishment to be administered, for what breaches of discipline and by whom 
it is to be inflicted. 

I n  the prerailing opinion in 8. v. Xipper ,  166 N. C., 272, Xr. Justice 
3Ioke says: "These statutes clearly contemplate that the control and 
discipline of convicts, and particularly in reference to their punishment, 
corporal or other, shall be pursuant to rules formerly made and pub- 
lished by the board of county commissioners, or their duly authorized 
agents, and I would not hesitate to hold that these rules should be hu- 
mane, reasonably designed to affect the well ordered goverance of con- 
1-icts, and that, in their prominent features, they should be made known 
beforehand to each and every prisoner, that they may live and act with 
knowledge of the penalties attendant on disobedience. I n  applying such 
a standard, I am not prepared to say that nerer, under any circum- 
stances, is corporal punishment permissible, or that carefully prepared 
rules looking to such result are in all instances unlawful; but the ques- 
tion is not presented on this appeal, for there is no proof or suggestion 
that there were any rules or regulations of any kind which authorized 
the punishment inflicted in the present case." 

Since that opinion was published, the General Assembly has convened 
and failed to forbid corporal punishment as a means to discipline con- 
ricts sentenced to work upon the public roads of the State. The kind 
of punishment that may be inflicted in  order to enforce obedience to dis- 
cipline upon the part of convicts engaged in working the public roads of 
the State is a difficult problem of serious importance addressed to the 
wisdom of the General Assembly. The convict system of working the 
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public roads is well established in a majority of the counties of the State, 
and many hundreds of miles of good roads have been constructed since it 
was first adopted. The convicts are necessarily worked at considerable 
distances from the county jail. Such jails are not equipped with dark 
cells and other instrumentalities for enforcing obedience employed in  
well regulated penitentiaries, and if they were, they are not accessible. 

I f  the convict is returned to jail because he will not work, he accomp- 
lishes his purpose. I t  is what he desires, and it destroys entirely the 
efficiency of a sentence to hard labor upon the roads. I f  the convict 
system of working the public roads is to be maintained, some kind of 
summary punishment must be inflicted in  order to compel the unruly 

convict to work and in order to enforce discipline and obedience 
(900) to authority. If this cannot be done, the system may as well be 

abolished. 
No error. 

ALLEN, J., concurs in result. 

CLARK, C. J., concurring: Prior to the Constitution of 1868 cor- 
poral punishment was allowed, such as branding for manslaughter, cut- 
ting off the ears for perjury, and whipping and setting in the stocks for 
larceny and other crimes; but in no case without the verdict of a jury of 
twelve impartial men, rendered in open court, and the sentence of a 
judge. The advancing civilization of the age required that corporal 
punishment, even in such cases and with such safeguards, should be 
abolished, which was done by the Constitution, Art. XI ,  see. 1. This re- 
moved from our statute book all possibility of whipping or other cor- 
poral punishment, even by the verdict of a jury, with the guaranteed 
right of the benefit of counsel and the judgment of a court. Certainly 
i t  could not have been contemplated that whipping should be inflicted 
without a verdict, without a trial of any kind, and without the sentence 
of a court. Such punishment without a jury trial and judgment was un- 
known to the law even in the most barbarous days of the conlmon law. 
I t  needed no constitution and no statute to forbid its imposition by the 
arbitrary act of any officer, and no statute since has authorized the in- 
fliction of whipping, branding, or cutting off ears in any case, and the 
defendant here had no right to inflict either. 

Before the jury, the witness Benton testified that he saw the defendant 
whip Junius Potter, and said : "I do not know how many licks he struck 
him;  I reckon he must have struck him fifteen or twenty. H e  hit him 
with that strap, I: guess; it looks like the same thing. The strap did not 
have a handle to it. I t  was a strap like this; I guess it is the same one. I 
measured it before I left there; it was 23$ inches wide and 2% feet long 
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and 1/4 inch thick or more. When he struck Junius Potter he struck 
him right on his bare back. He  just made him get right down and 
pulled down his pants and had two men to hold him. I do not recall 
who held his head; one did, and one sat on his legs. I think somebody 
sat on his feet. . . . After he was whipped, Junius Potter worked on that 
day and went back to the camp that night. I think it was that night 
that Dr. Parrott was called." 

The judge after the conviction of the defendant, according to custom, 
and in the proper discharge of his duties, as we have held in S. v. Wood-  
lief, ante, 887, investigated as to the general character and conduct of 
the defendant in order to fit the punishment to the crime. This was 
proper and customary in order that the judge might be informed as to 
the proper punishment to inflict. Besides, the defendant has ex- 
cepted that the sentence of one year in jail is excessive, which (901) 
made i t  necessary to send up the evidence in the record. On this 
investigation Benton, who was one of the prisoners at the time the de- 
fendant inflicted the whipping for which he was convicted, and who was 
the chief witness against him on the trial, and whose testimony must 
have been found to be true by the jury, testified on such examination by 
the judge: "I kept a little book about 2 inches wide. There is  not but 
one more man that knew that I kept it. I toted i t  in my shoe; he was 
Frank Gray. I kept it from the 20th of July to the 13th of December, 
what I saw Mr. Mincher whip. Tuesday, July 20, I saw 26 whipped; 
and one died that night. Tuesday, the 27th, I saw 7 whipped ; Monday, 
the 2d, I saw 7 whipped; Tuesday, August 19, I saw 13 whipped. Tues- 
day, the 24th) I saw 12 whipped; Tuesday, the 31st, I saw 11 whipped. 
September 18 I saw 22 mhipped. September 25th I saw 4 whipped; the 
27th I saw 11 mhipped; the 29th I saw 12 mhipped. October 26th I 
saw a woman whipped-no, sir, I didn't see that, but I heard her whip- 
ped. I guess i t  was Mr. Mincher did the whipping. November 2 I saw 
6 whipped. Tuesday, the Bth, I saw 9 whipped. December the 13th I 
saw 9 whipped. The whipping was done with that leather strap, a man 
sitting on his head and one on his feet, and Mr. Mincher applied it. I 
saw a man whipped about the Clay Hole; his name was Horace White. 
Mr. Mincher whipped him three times before he could get away from 
the place he was at. . . . An ordinary whipping mas always from 25 to 
50 licks, looked to me like; and your Honor, there was something a-doing 
when that Ieather strap went down about 15 or 20 licks. I expect he 
would about raise the dead. Of course, I never got it. H e  never struck 
me, but he threatened me several times." There has been omitted above 
in the place marked by points ( . . . ) unprintable evidence of brutality, 
almost beyond conception. But i t  is on the record of this Court for all 
time without any contradiction from the defendant. 
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The defendant was present in court and was asked by the judge as to 
his weight, to which he replied that he weighed 240 Ibs. The judge, of 
course, did not go further, but the defendant did not avail himself of the 
opportunity thus afforded, and the invitation by implication at least to 
deny any of the above allegations of brutality and gross misconduct. H e  
contented himself merely with putting on evidence that the witness was a 
man of bad character. As he was a convict, i t  could hardly be expected 
that this could not easily be shown; but nevertheless he was the same 
witness whom the jury had believed on the trial, and the defendant did 
not avail himself of the opportunity to deny a single item of the testi- 
mony. He  was a competent witness, and both the jury and judge found 

him worthy of belief. 
(902) There was another witness, one Gray, who testified also to re- 

peated whippings inflicted by the defendant in  the brutal manner 
that had been shown, though he had not seen as many of these ~vhippings 
as the witness Benton. 

I t  must be noted that prisoners thus committed to the custody of the 
l a v  can rarely hare any witnesses except themselves and their fellow 
convicts. They h a ~ ~ e  no protection from the bad temper and the bru- 
tality of irresponsible and too often brutal officers if the law permitted 
the infliction of corporal punishments upon them in any case. To allow 
this is to authorize the officer to be judge and jury in his own case and 
makes him an irresponsible tyrant without restriction. There can be no 
more helpless beings on earth tkan convicts under such circumstances. 

I f  there is any one who needs the protection of the law it is those who 
are weak, for the strong are generally able to take care of themselves, 
and eren more than the weak they need the protection of the law who 
hare been placed in custody of the law, under the ban of public opinion 
and are powerless to protect themselves eyen against such unspeakable 
brutality as was inflicted on this occasion. 

The State had taken from the victim of this brutal assault his liberty. 
H e  could not save himself either by flight or resistance. Had he at- 
tempted either he would instantly have been shot and killed. The State 
owed him protection from violence, especially from its own agents, suffi- 
cient food and clothing, and good treatment. Xothing less than this can 
be tolerated in the treatment of these unfortunates by a Christian, civ- 
ilized people. I t  is probable, though i t  does not clearly appear in the 
record, that the man thus brutally treated by an agent of the State of 
North Carolina while in its custody and under its protection was a ne- 
gro; but that is no defense. It matters not what color an African sun 
has printed upon him. He was a human being and entitled to the ele- 
mentary rights of a man. Over the portals of our courthouses and above 
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the judgment seat of the presiding judge the Constitution of the State 
has written "Equal justice to all and equality before the law." 

I f  a horse or other dumb animal had been treated in this manner, with 
one man sitting on his head, another on his legs, and another on his 
feet, with a 240-pound man enraged, and without restraint, coming down 
on his naked body with a leather strap 2% inches wide, 2% feet long, 
and y4 inch thick, or more, he mould have been punishable by the law. 
I s  i t  possible that a human being, made in the likeness of his Maker, de- 
prived of his liberty and therefore under the protection of the law, shall 
be subject to such punishment, and that it is excusable because the victim 
was a negro? 

But it is said that these nieii are conricts and sometimes insub- (903) 
ordinate, and such punishment as this is necessary. "Xecessity 
was ever the tyrant's plea." Such punishment as was here inflicted was 
never necessary, and to permit whipping convicts in  ally case is to per- 
mit i t  to the extent and in  the manner and according to the temper and 
unrestricted will of the overseer, for the only witnesses are the cowed 
fellow convicts who fear a similar punishment at any hour. I n  S .  v. 
n i p p e r ,  166  N .  C.. 272, the victim of the flogging died within a few 
hours, but the only punishment inflicted was a fine of $10, because it mas 
not shown that the severe flogging caused the death. I n  the present case 
i t  i s  in evidence that one of the other convicts thus whipped died the 
same night. We have no information whether that homicide has been 
investigated. Presumably i t  has been. I n  this very case a physician 
11-as called in that night. The victim did not die, but the punishment 
must have been severe, since the physician was called in. 

I t  does not follow because of the rerelation of conditions in the S i p p e r  
case and in this that such terrible treatment of convicts is usual in this 
State. On the contrary, doubtless such occasions are rare and the ma- 
jority of overseers are humane men. But the fact that two such cases 
have come into court renders it possible that there have been others of 
which we have heard nothing. The fact that such cases can occur is 
proof conclusive that the right to flog prisoners ought not to be put in 
the hands of any man. 

I n  S. v. f l ipper some of the Court, at  least, intimated very clearly that 
under the Constitution, as flogging was forbidden to be imposed even by 
the verdict of a jury and the sentence of a judge, it could not be auth- 
orized by a resolutioi~ of the board of county commissioners, and in this 
case there xere no such resolutions. Though that case was decided two 
years ago, the Legislature has never thought i t  had the power to confer 
upon the county commissioners or overseers of convicts such power, for 
no act of that kind has been passed. I t  would be strange, indeed, if i t  
had, when in nearly all other States and countries, even in Mexico and 
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Russia, there are now statutes forbidding the corporal punishment of 
prisoners under any circumstances. 

Nothing is more fatal to discipline in prisons than the infliction of 
punishment which deprives the convict of self-respect and makes him an 
outlaw in spirit by its injustice and brutality. Corporal punishment 
has not only been found unnecessary elsewhere and is strictly forbidden, 
but kindly treatment with reasonable and just punishment proportioned 
to the offense, and not inflicted a t  the arbitrary will of a subordinate, 
sometimes moved by passion, has been found more successful. I n  this 
State last Christmas the Governor gave a furlough, as a reward for good 

conduct, to a large number of inmates of the penitentiary, and in 
(904) not a single instance was his confidence abused. Convicts are 

men and are more moved by appeals to their better natures, and 
by the hope of reward for good conduct, with moderate and just punish- 
ments, only when found necessary, than by such brutalities as appear 
in this record. 

The county commissioners of Lenoir County, 5 October, 1914, passed 
the following resolution : ('Ordered, that the superintendent of the roads 
be and he is hereby authorized to use such means as he may deem neces- 
sary to enforce order and obedience by the convict force." This must 
mean only "such lawful means" as are-necessary. The chairman of the 
county commissioners who was a witness for the defendant stated: "At 
the time we passed the resolution I guess we never thought he might take 
a man down and put a man on his head and one on his feet, and on his 
bare back put a strap like that on him." The resolution conferred no 
poTver on the defendant to inflict corporal punishment, and if it had 
expressly done so, i t  would have been invalid. There is no statute which 
has ever given the county commissioners the power to authorize cor- 
poral punishment, seeing that such power has been taken from the judge 
and jury. Sometimes young white boys, of otherwise good character, 
are sentenced to the roads for carrying concealed weapons, for the use of 
a knife or other weapon in an affray, and similar conduct. Shall one of 
them be subjected to flogging? Certainly the Legislature of Xorth Caro- 
lina, in this day, will never pass an act authorizing the infliction of 
flogging only upon colored prisoners and only by white overseers. 

When some forty years ago in S. v. Oliver, 70 0. C., 60, this Court 
abolished the barbarous doctrine of the common law that a husband had 
the ('right to whip his wife with a whip no larger than his thumb," which 
the Court had then reaffirmed as recently as S. v. Rhodes, 61 N. C., 453, 
the Court needed no other authority than to say with simplicity and 
directness: "The courts have advanced f r o m  that barbarism until they 
have reached the position that the husband has no right to chastise his 
wife under any circumstances." Even if the common law had ever rec- 
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ognized the right of an official in charge of prisoners to whip them at 
his own pleasure and to any extent he wishes (which it never did), and 
if, further, the Constitution had not forbidden the infliction of such pun- 
ishment even under authority of a verdict by a jury and sentence by a 
judge, still the Court, in response to the sentiment of a more enlightened 
and juster age, would need no authority further than to say, "TT'e have 
advanced f rom that barbarism." 

Both on the trial, as well as on the investigation by the judge, abore 
set out after the verdict, the defendant thought best not to go upon the 
stand, though an innocent man in the face of the testimony of 
such brutality could not have allowed such evidence to go down (905) 
to posterity on the record without contradiction. 

The Attorney-General cited S. v.  Hatch, 116 N. C., 1003, and asked 
the Court to construe the responsibility of the county commissioners in 
a case of this kind. I n  this reauest the defendant's counsel concurred. 
The Court has not done so; but as the writer of that opinion, speaking 
for myself only, and under the authority of that case, as I understand 
it, and the cases citing i t  in the Anno. Ed., I think that if the county 
commissioners had given the defendant the power to inflict such pun- 
ishment as this they would have been responsible both by indictment 
and by civil action for damages; and that if such punishment had been 
previously inflicted so often that by reasonable supervision the county 
commissioners should have heard of it, and had not removed the over- 
seer and caused him to be prosecuted, they would have been equally 
responsible both by indictment and by an action for damages by the 
party aggrieved for willful omission and neglect of duty. 

There is no evidence that by reasonable care the commissioners could 
have heard of the infliction of such uunishments bv the defendant or 
others. There is no reflection upon the people of the county or the 
people of the State, who certainly would not have tolerated such con- 
duct. On such conduct becoming known, it has been promptly and 
properly punished by court and jury in this case. When there is a foul 
sore on the body concealment aggravates it. When it is in the conduct 
of government the remedy is to probe it and treat it. A sound public 
opinion, like the rays of the sun, cleanses and purifies. 

NOTE.-Laws 1917, ch. 286, sec. 7, now forbids any prisoner to be flogged 
unless of the "incorrigible" class at the State prison, and then only in the 
presence of the State phpician or chaplain. 

Cited: Small v. Morrison, 185 N.C. 596 (4j) ; S. v. Revis, 193 N.C. 
199 (3e) ; S .  v. Carpenter, 231 N.C. 239 (3c). 
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STATE T. ROBERT FOWLER. 

(Filed 9 November, 1916.) 

1. Criminal Law-Housebreaking-Evidence-Appeal and Error .  
Where a n  indictment charges the defendant with breaking in a build- 

ing and stealing a certain sum of money therefrom, i t  is reversible error 
for  the court to admit testimony, over the defendant's objection, that  
other buildings had been broken into and other thefts therein committed, 
when there is no evidence that  the defendant committed any of the other 
crimes or had anything to do with them. 

2. Criminal Law-Warrant-Arrest-Reasonable Suspicion. 
Police officers of a town, charged with the duty of preventing breaches 

of the peace and arresting violators of the law, when acting upon reason- 
able suspicion thereof, and when necessary in case of a felony, may make 
a n  arrest without a warrant, and take the person so arrested, within 
a reasonable time, or as  soon a s  they can conveniently do so, before 
some magistrate authorized to hear the charge against him and commit 
him to bail. 

3. Same-Articles i n  Possession-Evidence-Legal Possession. 
I t  was made to appear upon affidavit and found as  a fact by the trial 

judge that  numerous houses had been unlawfully broken into in a certain 
community, and that  the police officers of a town arrested the defendant 
a t  the depot a t  4 o'clock a.m. with his confederate, who on seeing the 
uniformed officers, and being hailed by them, tried unsuccessfully to 
make their escape; that the officers suspected these men of having com- 
mitted a felony, arrested them without a warrant, and upon one of them 
refusing to take his hand from his pocket, seized him and found therein 
a pistol of large caliber, the scabbard of the pistol in another, and a 
chisel in  still another pocket; that  he was charged with carrying a con- 
cealed weapon, and these articles kept by the order of the chief of police 
and solicitor to be used as  evidence, and the prisoner was finally con- 
victed of housebreaking: Held, the articles retained were in the legal 
possession of these officers, and the prisoner's motion to repossess them 
was properly denied. 

4. Criminal Law-Constitutional Law-Search-Seizure of Articles-Pos- 
session of Premises-Consent-Legal Possession. 

Where after arrest and upon investigation of a crime the officers of the 
law go to the residence of the accused and find his sisters in possession, 
request to search the premises for incriminatory evidence, obtain per- 
mission, and find certain articles which have a bearing as  evidence upon 
the defendant's guilt, which are  claimed by his sisters as  their own, and 
voluntarily surrendered by them to the officers, these acts complained of 
by the prisoner a re  not an unconstitutional seizure of his property or 
search of his premises, but the articles came lawfully into the possession 
of the officers of the law, and defendant's motion to repossess them was 
properly disallowed. 
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INDICTMENT for housebreaking and robbery, tried before Long, (906) 
J., and a jury, a t  July  Term, 1916, of FORSYTH. 

The prisoner was indicted for breaking into the banking house and 
storehouse of the- Center Mercantile Company and stealing therefrom 
$100 in  money. There was evidence tending to prove the guilt of the 
prisoner. 

J. J. Cofer, a witness for the State, testified, among other things, as 
follows : 

Q. Prior to this time do you know how many safes had been robbed 
in the city of Winston-Salem within two months preceding this time? 
A. I know that there had been some eight or ten of them. 

Q. I n  the last six or eight months? A. Hauser Brothers had a store 
opened about eight months before that. Barbee-Sharp Company was 
opened some time later. Standard Oil Company had one blown 
open. Armour & Co. had one that was attempted, but did not get (907) 
i t  open. I had that one opened and found that the nitroglycerine 
had been put on and soap at the top did not work. J. H. Thomas had 
one blown open. The Norfolk and Western Railway ticket office had one 
blown open, Center Slercantile Company had one blown open. One in  
Mount Airy, N. C., mas blown open, and one in Lexington, K. C. 

The prisoner objected to this testimony in apt time; the objection was 
overruled, and he excepted. 

Before the case was called for trial the prisoner submitted a motion, 
based upon affidavits, for the return to him of certain property which 
he alleged had been taken from his person by the officers when he was 
arrested, to wit, one pistol, one chisel, and one flashlight, and from his 
sister's house one clipping from a newspaper and one mutilated silver 
dollar. H e  alleged that this property was taken by the officers when 
they had no warrant for his arrest, nor any search warraiit, and in vio- 
lation of his constitutional rights; that the property is in the possession 
or custody of the officers, who are acting under instructions of the solici- 
tor, and that the latter intends to use them as evidence against him on 
the trial. The judge reserved his decision on the motion until the evi- 
dence could be heard, and afterwards he found the facts to be as stated 
in the testimony of the officers. I t  appears from their testimony that 
they suspected the prisoner of having committed a felony by breaking 
and entering a house and stealing therefrom. As they said, several 
houses had been thus entered recently or just before the arrest was made. 
They found defendant and his companion, presumed to be his confed- 
erate or "pal," near the Union Station at  4 o'clock a. m., and, on seeing 
the officers, who were wearing their uniforms, and being kailed by them, 
they tried to make their escape, but were halted by the officers. The 
latter had no warrant, but were known officers of the city of Winston. 
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I t  appears that they suspected the two men of having committed a 
crime, and they were on the lookout, because so many house-breakings 
had been committed about that time. These officers had special instruc- 
tions from the chief of police to keep a careful watch for s&qicious per- 
sons on the streets because of the recent robberies. The officers arrested 
the two men, and the officer who arrested the prisoner grabbed his hand, 
which was in his overcoat pocket, because he had asked him to take it 
from the pocket, which the prisoner had refused to do. The officer then 
pulled his hand out of the pocket and found a pistol of large caliber in 
it, and a chisel in the right hip pocket, the scabbard of the pistol being 
in  the left hip pocket. The prisoner was then turned over to another 
officer and taken before the recorder, under a warrant for carrying a con- 

cealed weapon, convicted, and sentenced to the roads. Officers 
(908) afterwards went to the home of Ida  Fowler, a sister of the pris- 

oner, in  consequence of information they had received. A sister- 
in-law of the prisoner also lived in  the house. They were invited by the 
women to come in, and they did enter and search the house, but not until 
they first had received the voluntary and full permission of Ida Fowler 
to do so. 

J. A. Thomas, a State's witness, testified in regard to the search as 
follows: "I did not learn that defendant's name was not Robert Feltz 
(name given by him) until he was tried for carrying a concealed 
weapon. He was being carried to jail and some man saw and recognized 
him, and furnished us the information. After his trial for carrying a 
concealed weapon, and in consequence of what others said, I took some 
officers with me and went where my information was that he lived. 
There were two ladies in the house when we got there, and I think two 
small children. One of the ladies said she was a sister, and she is  the 
lady sitting there (pointing to I d a  Fowler). That is the lady who oc- 
cupied the house, about 2 miles from here south, about 1/2 mile from 
Center Mercantile Company. The ladies there gave me permission and 
told me to go ahead and search; I was perfectly welcome to search the 
house.  he^ never made any demands for process after I got to the 
house. I told them that I came there and wanted to look over the house 
and explained my position, and they said i t  was perfectly all right, to 
go ahead and look just where I wanted to. I told them I was chief of 
police and was making an investigation. At the time I went to the 
house Mr. Cofer, first sergeant of the police force, Mr. Smothers, a 
member of the police force, Mr. Hauser, deputy sheriff, were with me. 
All the police officers mere dressed in their uniforms. Mr. Hauqer had on 
his badge to show that he was deputy sheriff. No threat of violence or 
any offer of intimidation was made. They invited me in and I got in 
the house and told them what my business was, and they told me to go 
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ahead. We began the search. A large trunk was back in the back room, 
and I asked Miss Ida  whose trunk that was, and she told me it was hers. 
I told her I wanted to look into it and she said all right, and I opened 
the trunk and looked into it and picked up a hand satchel. I t  had a 
man's handkerchief in it with a lot of silver money in i t  tied up, and I 
picked up the money and asked what that was, and the amount there 
was in  i t ;  told her that was one thing I was looking for. She told me 
she had $16 in  it. I found $24 in it, that is, $15 in silver dollars ahd 
$9.50 tied up in  a man's handkerchief. I examined the money and 
found one silver dollar in there. I examined the money and found this 
dollar. I examined the dollar and asked her where she got it, and I ex- 
changed with her;  gave her a dollar of mine and took this dollar. 
The silver dollar was offered in  evidence. The exchange was (009) 
with her consent, and that mas the extent of my search. I found 
a chisel-hammer in a bureau drawer; T did not bring i t  away. I showed 
the dollar I got from Niss I d a  Fowler to some person connected with 
the Center Mercantile Company, and the chisel that was taken from the 
prisoner was taken over to the Center Nercantile Company. After I 
came from where I had seen Ida  F1owler, and from the Center Mercan- 
tile Company where I had taken the chisel to compare with the imprints 
on the door, I went to the jail and served a warrant on the defendant 
for burglary. When I went to the house on Southside I found this 
woman, and she gave me her name as Ida Fowler; she told me i t  was 
her room, and it was her trunk, and this handbag in the trunk she told 
me was hers. She told me everything in the room was hers. When I 
went in she told me to go ahead and search, and made no objection, and 
made no protest to my taking the dollar. She showed me her brother's 
room-Robert's room, the defendant. Said she had a brother by the 
name of Robert, and shomed me which room he occupied. The woman 
who mas in the house with Ida  Fowler was the defendant's brother's 
wife. I found no men's clothes in the house.'' 

J. J. Cofer, a State's witness, testified: "I was with the chief of police 
on the occasion when he searched the house of Ida Fowler. The chief 
and Mr. Hauser went in Miss Ida's room and were sea'rching there, and 
I stepped in where the other brother's wife was. She was lying across 
the foot of the bed, and I stopped and talked with her some, and told her 
that I wanted to search the house to see if we could find any stolen goods, 
or any money or anything that was taken from the Center Mercantile 
Company's safe. She said, '911 right; go ahead and search where you 
please.' I searched that room while the others were searching the west 
room, and I found a newspaper clipping that was in the room where her 
brother's wife was. The newspaper clipping had the report of the safe 
burglary at  Centerville. I found a lot of flashlight batteries lying 
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around the closet that had been burned out and thrown out-about half 
a dozen-and found a pair of shoes in the back room which had rubber 
heels on them and had little indents in  them. The indents were filled 
with what looked like plaster paris. I found a chisel-hammer, or the 
wood part that goes with the chisel, in  the washstand of the room where 
I was looking. I found some money in an envelope in  another room. 
Miss I d a  said i t  was her money, probably a $1 and a $5 bill." 

The prisoner when arrested told the officers his name was Robert 
Feltz and that he lived in South Carolina. There was evidence tending 

to show defendant's guilt, besides that already stated. 
(910) The court refused to grant the order for the delivery of the 

property to the prisoner, and he excepted. 
The jury convicted the prisoner and he appealed from the judgment 

upon the verdict. 

Attorney-General Bickett and Assistant Attorney-General Culvert for 
the State. 

Hasting & Whicker and Fred M. Parrish for defendant. 

WALKER, J., after stating the case: The testimony in regard to the 
number of housebreakings which had recently been committed was in- 
competent and should not have been admitted by the court. I t  was ir- 
relevant to the issue, as it did not tend to prove the fact of guilt, and was 
certainly prejudicial to the prisoner. Nothing could be more harmful 
than such evidence. I t  was calculated to inflame the minds of the jurors 
against the prisoner and to prevent that calm and impartial considera- 
tion of his case to which he was entitled. No connection is shom-n be- 
tween the alleged crimes and this one, and there is no evidence even that 
the prisoner had anything to do with the commission of the other of- 
fenses. The evidence had no tendency to prove any relevant fact and 
had the effect only to provoke hostility to him. Underhill on Criminal 
Ev., sec. 87; S. v. Frazier, 118 N.  C., 1257; 12 Cyc., 405; S.  v. McCall, 
131 N. C., 798; 16 Cyc., 1114; S. v. Jeffries, 117 N. C., 727; Deming 
v. Gainey, 95 N.  C., 528. There are some exceptions to the rule exclud- 
ing evidence of other distinct offenses, but they need not be discussed, as 
theye is not even any proof here that the prisoner committed any of the 
other crimes. The evidence was wholly irrelevant and very prejudicial. 
I t s  admission entitles the prisoner to another trial. 

Bs to the motion for the surrender of property to the prisoner, we are 
of the opinion that there was no error in the denial of it by the judge. 

First. The property taken from the prisoner's person a t  the Union 
Station came lawfully into the possession of the officers. Numerous 
housebreakings had been committed in that vicinity and the policemen 
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were on the lookout for the guilty parties. I t  is clearly inferable from 
the testimony that they suspected the two men seen by them on the night 
of the arrest, the prisoner being one of them. Being known officers, 
charged with the duty of preventing breaches of the peace and with ar- 
resting violators of the law, they had the right, on suspicion, to arrest 
the prisoner without a warrant and take him within a reasonable time, 
or as soon as they conveniently could do so, before some magistrate au- 
thorized to hear the charge against him and to commit or bail him. 
This they did. I t  is said in X .  v. Belk, 76 X'. C., 13, that "A (911)  
peace officer may arrest without warrant upon suspicion of fel- 
ony, and for a breach of the peace committed in his presence." 5 Ruling 
Cases, see. 5 ;  S. v. Bryant, 65 N. C., 327; X. v. Shelton, 79 N. C., 605; 
iVea1 v. Joyner, 89 N. C., 287; S. v. Canzpbell, 107 N. C., 948; Brock- 
way v. Crawford, 48 N. C., 433 ; 3 Cyc., 878. Chief Ju-stice Smith said 
in Neal v. Joyner, mpra: "A constable having reasonable ground to sus- 
pect that a felony has been committed is authorized to detain the party 
suspected until an inquiry shall be made by the proper authorities. And 
to this effect are the authorities in the absence of controlling legislation," 
citing Allen v. Wright, 8 Car. and P., 522; Rohan v. Xazuin, 5 Gush., 
281; Burns v. Erben, 40 N. Y., 463 ; Cooley on Torts, 175 ; Brockway v. 
Crawford, 48 N. C., 433. There is ample evidence upon which the jury 
were authorized to convict of the felony, and the principles stated in the 
above cases show that the officers were within the law when they arrested 
the prisoner. This being so, the case of Weeks v. U. S., 232 U. S., 383, 
upon m-hich the prisoner's counsel so much relied, does not support their 
position, but rather sustains the view that the property came lawfully 
into the possession of the officers. I n  that case it appeared that the offi- 
cers acted illegally and in a high-handed and unjustifiable manner, and 
i t  was said: ('What, then, is the present case? Before answering that 
inquiry specifically, it may be well by a process of exclusion to state what 
i t  is not. I t  is not an assertion of the right on the part of the Govern- 
ment, always recognized under English and American law, to search the 
person of the accused when legally arrested to discover and seize the 
fruits or evidences of crime. This right has been uniformly maintained 
in many cases. 1 Bishop on Criminal Procedure, sec. 211; Wharton 
Grim. Plead. and Practice (8th ed.), sec. 60; Dillon v. O'Brien and 
Davis, 16 Cox C. C., 245. Nor is it the case of testimony offered at a 
trial where the court is asked to stop and consider the illegal means by 
which proofs, otherwise competent, were obtained-of which we shall 
have occasion to treat later in this opinion. Nor is i t  the case of bur- 
glar's tools or other proofs of guilt found upon his arrest within the con- 
trol of the accused." It is needless to cite other authority upon this 
branch of the case. 
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Second. As to the newspaper clipping, mutilated coin, and any other 
property taken from the house of I d a  Fowler, sister of the prisoner, the 
case, if anything, is much stronger for the State. The testimony of the 
officers-which the court found to be true, having found the facts to be 
as therein stated-was all to the effect that they were careful not to 
enter the house without the consent of its owner, and that before they 

entered they had actually been invited by her to come in, and that 
(912) everything done by them after they entered was with the express 

consent of Ida Fowler and her sister-in-law. They were told by 
Ida  that the house belonged to her, and also the contents of the room in 
which the search was made. She claimed the money and other property, 
and consented to an exchange of the mutilated silver coin for one of 
similar kind and denomination. We do not see how, upon this showing, 
the case can be brought within the principles declared in Weelcs v. U. S., 
supra. There the papers were seized in invitum, while here they mere 
taken by the officers with the full consent of the parties having at  the 
time possession of them r i t h  apparent ownership-a consent that the 
judge finds from the officer's testimony was given ~~oluntar i ly  and mith- 
out the display of any force or compulsion. I n  Weeks v. U. S., supra, 
the Court said that where incriminatory documents (or other articles) 
are found in a lawful search, even where the find is incidental merely to 
a legal search for other goods, as, for instance, gambling paraphernalia, 
they may be used as evidence against the accused on a trial of an indict- 
ment for the crime to which the documents related, citing Adams v. New 
York,  192 U. S., 585. The Court further said, approving in  that respect 
the doctrine as stated in 1 Greenleaf on Evidence, see. 254a : "It was no 
valid objection to the use of the papers that they had been thus seized, 
and the courts in the course of a trial will not make an issue to determine 
that question, and many State cases were cited supporting that doctrine. 
The same point had been ruled in People v. Adams, 176 N. Y., 351, from 
which decision the case was brought to this Court, where it was held 
that if the papers seized in addition to the policy slips were competent 
evidence in the case, as the court held they were, they were admissible 
in evidence at the trial, the Court saying: 'The court, when engaged i n  
trying a criminal cause, will not take notice of the manner in which a 
witness has possessed himself of papers or other chattels, subjects of evi- 
dence, which are material and properly offered in  evidence. People v. 
Adams, 176 N .  Y., 351; 98 Am. St. Rep., 675; 68 X. E., 636; 63 
L. R. A., 406. Such an investigation is not involved necessarily i n  the 
litigation in  chief, and to pursue i t  would be to halt in the orderly prog- 
ress of a cause, and consider incidentally a question which has happened 
to cross the path of such litigation, and which is wholly independent 
thereof.' " There could not be any objection to the introduction in evi- 
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dence of the articles found by the officers and voluntarily given up by the 
two women who had them in their possession. This was not an illegal 
search and seizure within the meaning of the constitutional provision 
against them. 12 Cyc., 401, so declared, and the text is well supported 
by the cases cited in the notes. Cornrnonzuealth v. Carbin, 143 Mass., 
124; X. v. Griswold, 67 Conn., 290 (33 L. R. d., 227) ; X. 7'. Pan, 
Tassel, 103 Iowa, 6;  S. v. Atkinson, 40 S. C., 363 (42 dm. St. (913) 
Rep., 877). 

I t  was held in S. v. Griswold, supra: '(Searching the office of an ac- 
cused person with the consent and aid of his servant, an agent, who was 
i n  possession, in order to obtain evidence against the accused is not in 
violation of the constitutional provision against unreasonable searches; 
and the taking away of an article found there, with the consent of the 
agent, is not a 'seizure.' " 

That case would, therefore, seem to be precisely in point and a con- 
clusive authority, if followed, as to both questions raised upon this 
record. The prisoner based his motion on the fourth, fifth, and four- 
teenth amendments to the Federal Constitution, and on the Constitution 
of the State, Art. I, secs. 11, 15, and 17. 

With reference to a similar question presented in 8. v. Atkinson, 
supra, the Court said: "The prorisions of the Constitution of the United 
States relied upon are the fourth, fifth, and fourteenth amendments, and 
the provisions of the Constitution of this State may be found in sections 
13 and 22 of Article I. I n  the fourth amendment of the Constitution 
of the United States i t  is declared that 'The right of the people to be 
secure in their persons, houses, papers, and effects against unreasonable 
searches and seizures shall not be violated,' etc. I n  the fifth amendment 
it is declared that no person 'shall be compelled in any criminal case to 
be a witness against himself,' etc.; while in the fourteenth amendment 
the declaration is:  (No State shall make or enforce any law which shall 
abridge the privileges or immunities of citizens of the United States,' 
etc. I n  the first place, we do not understand that the limitations im- 
posed by the fourth and fifth amendments have any application to the 
powers of the State governments, but apply only to the powers of the 
Federal Government. As was said by White, C. J., in Spies v. Illinois, 
123 U. S., 166: 'The first ten articles of amendment were not intended to 
limit the powers of the State governments in respect to their own people, 
but to operate on the National Government alone, was decided more 
than half a century ago, and that decision has been steadily adhered to 
since,' citing numerous cases. Nor can it be said that the fourteenth 
amendment has the effect of extending the operation of the fourth and 
fifth amendments to the States; for, as was held in  Minor v. Happersett, 
21  Wall., 171: (The amendment (speaking of the fourteenth) did not 
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add to the privileges and immunities of a citizen. I t  simply furnished 
an additional guaranty for the protection of such as he already had.' 
And the same doctrine was held in United States v. Cmikshnnk, 92 
U. S., 542. Besides, the same rights which are guaranteed by the fourth 
and fifth amendments to the Constitution of the United States are ex- 

pressly declared by sections 13 and 22 of Article I of the State 
(914) Constitution; for in the former section the declaration is that no 

person shall 'be compelled to accuse or furnish evidence against 
himself,' while the language in  section 22 is:  'A11 persons have a right 
to be secure from unreasoliable searches or seizures of their persons, 
houses, papers, or possessions. The question now presented for our de- 
cision is not whether the persons who found the pieces of paper in the 
room of the defendant John Atkinson violated any of his legal rights by 
entering his room mithout authority, but whether the papers there found 
could be offered in evidence in this case; for, while i t  may be possible 
that it was a technical trespass to enter his room without authority, yet 
i t  does not by any means follow that the pieces of paper there found 
could not be offered in evidence.' " 

This doctrine as to the competency of writings obtained by illegal 
means is well stated in 1 Greenleaf on Ev., sec. 254a: '(It may be 
mentioned in this place that though papers and other subjects of evi- 
dence may hare been illegally taken from the possession of the party 
against whom they are offered, or otherwise unlawfully obtained, this is 
no valid objection to their admissibility, if they are pertinent to the 
issue. The court mill not take notice how they mere obtained, whether 
lawfully or unlawfully, nor will it form an issue to determine that 
question." I t  was further said in S. v. Atkinson, supva, 42 Am. St. 
Rep., at p. 884: "There was nothing in the evidence tending to show 
that the defendants, or either of them, was compelled to furnish these 
papers, or that they were even asked to do so. Indeed, it seems that 
neither of the defendants mas present, or even knew that the papers 
were found in the room when they were found; and there can, therefore, 
be no pretense that the defendants were c'ompelled to furnish these 
papers as evidence against them." 

So it will be seen that under the authority of those cases there has 
been no illegal search of his home, or fmcible seizure of the prisoner's 
property, either from his person or his house, but all the property was 
obtained by the free consent of those who had charge of the place where 
they were found, in the case of some of the articles, and, as to the others, 
they were taken from his person in a lawful manner, as we have shown. 
The question as to the competency of the evidence is fully discussed and 
decided in S. v. Wallace, 162 N. C., 622. 
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T h e  result is  t h a t  a new t r i a l  is ordered because of the  admission of 
improper  testimony, a n d  t h e  order  of the judge refusing t o  require  t h e  
officers to deliver u p  t h e  property is  affirmed. 

New trial.  

Cited: 8. v. Campbell, 182 N.C. 913 (4cc);  S. v. Jenkins, 195 N.C. 
749 (2c) ; S. v. Hickey, 198  N.C. 50 (2c). 

STATE v. JOAB SCALES ET AL., EXECUTORS, ETC. 

(Filed 9 November, 1916.) 

1. Taxation-Inheritance Tax-Interpretation. 
Our inheritance tax laws should be liberally construed to the end that  

all  property coming within their provisions may fairly and reasonably be 
taxed, keeping in view the history of this legislation and the statutory 
amendments made from time to time. 

2. Same-"Section." 
Our statutes passed upon the subject of inheritance tax a re  construed 

a s  showing an advancing tendency to include all property, to decrease 
exemptions, and to maintain a .  distinct classification of persons, placing 
the lineal descendant, the lineal ancestor, husband and wife in the most 
favored class, and the stranger and the corporation in the class subject 
to the highest t a x ;  and construing the act of 1913, applying the exemp- 
tions only to those in  the first class, with the act of 1915, reducing the 
classifications from five to three, and allowing a n  exemption of $2,000 to 
"all other beneficiaries in this section": Held, the word "section" was 
intended and meant for the subdivision in which i t  was placed, and does 
not apply to the whole section to exempt strangers of the blood of the 
testator along with the beneficiaries of the first class. 

3. Same-Intent. 
The inheritance tax law, in grading the widow and blood relations, etc., 

of the deceased into one classification, exempting property to the value 
of "$2,000 to a child over 21" and permitting but one exemption to grand- 
children of one child of the deceased, etc., cannot rationally be construed, 
by the additional words to this classification, "all other beneficiaries in  this 
section, $2,000," to apply to the second and third classification, so a s  to  
give this exemption to strangers of the testator's blood, who take under 
his will. 

CIVIL ACTION t r ied before Lo"ng, J., a t  September Term, 1916, of 
FORSYTH. 
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This is an action to recover an amount alleged to be due as an in- 
heritance tax from the estate of James S. Scales, who died leaving a 
will in which there are certain devises and legacies. 

The material facts agreed to by the parties are as follows: 
"3. That the assessed value of the real and personal estate of the 

testator, James S. Scales, has by the proper and legal authorities been 
ascertained to be $162,969, which amount embraces the amount received 
on specific legacies and the residuary legatees as set out in paragraph 4 
of the complaint, to wit: 

"To J. A. Scales, trustee of Sarah Elizabeth Scales, sister, her life in- 
terest in legacy of $10,000, equal to $1,503. To J. A. Scales, 

(916) trustee of Peter Sa than  Scales, brother, his life interest in a leg- 
acy of $10,000, equal to $3,069. To Peter Nathan Scales, brother 

in his own right, $10,000. Susan A. Scales, trustee of Joseph Temple 
G r e y  cousin, a legacy of $2,000. H. H. Riddle, stranger in blood, 
legacy of $2,000. J. K. Norfleet, stranger in blood, legacy of $2,000. 
George S. Norfleet, stranger in blood, legacy of $1,000. Charles M. Nor- 
fleet, stranger in blood, legacy of $500. To Mary Llewellyn, cousin, 
legacy of $500; Mit Taylor, cousin, legacy of $500; John L. Shelton, 
cousin, legacy of $500, making a total of specific legacies paid by said 
executors of $23,572. 

'(Residuary legatees receired $139,491, divided as follows: Under 
section 13 of the will: Susan A. Scales, sister, one-third, $46,499; Joab 
Scales, brother, a one-third, $46,499; to W. A. Shelton, nephew, one- 
sixth, $23,249.50; to Clara Stephens, niece, one-sixth, $23,249.50 

"4. That the defendant executors have paid to the State of North 
Carolina, as inheritance tax the sum of $4,666.93; the plaintiff, the 
State of North Carolina, claims a balance of $765, the same being the 
full amount of inheritance tax claimed as due upon the specific legacies 
and the residuary legatees. 

"5.  The defendants contend that under chapter 285 of the Public Laws 
of 1915, inheritance tax schedule AS,  Section 6, that each legatee, spe- 
cific and residuary, is entitled to an exemption of $2,000, and that there- 
fore he does not owe the State of North Carolina any further inheri- 
tance tax. 

"6. The defendants further contend that under the Revenue Law, 
Chapter 285, Public Lams of 1915, that each and every one of the 
legatees, whether special or residuary legatee, is entitled to an exemption 
of $2,000. 

''7. The plaintiff, the State of North Carolina, contends that there is 
no exemption upon any one of the legacies, special or residuary, and 
therefore the estate of James S. Scales is due to the State of North 
Carolina, on inheritance tax under the property as assessed, the sum 
of $765." 

974 
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His  Honor held that all legatees, special, general, and residuary, 
were entitled to an exemption of $2,000 each, and rendered judgment 
i n  favor of the defendants, and the plaintiff excepted and appealed. 

O. A. Vogler for plaintif. 
Jones & Clement for clefemiants. 

ALLEN, J. The origin and history of the inheritance tax are given in 
the case of I n  re ..Wor.l.is, 138 N.  C., 259, and in construing statutes upon 
this subject of taxation we have followed the rule of the New 
York courts of a liberal construction to the end of taxing all (917) 
property fairly and reasonably coming within their provisions. 
Nowis v. Durfey, 168 N. C., 323. There were inheritance tax laws in 
this State as early as 1847, but the first of the present system was 
adopted in  1901, and at each session of the General Assembly since then 
it has been retained as a part of our scheme of taxation. 

At  first only personal property was subject to the tax, but in 1905 the 
General Assembly declared its purpose to include real property, and 
while under the acts of 1905, 1907, and 1909, the question was raised as 
to whether the machinery had been prorided for taxing real property, 
this was put beyond question in the act of 1911 by provision, which is 
retained in  the acts of 1913 and 1915. 

I n  the original act and down to the act of 1913 the section of the 
Revenue Act devoted to this subject stated what property should be sub- 
ject to the tax, and then provided that the tax on the excess of $2,000 
should be levied as follows, thereby giving an exemption from taxation of 
property of the value of $2,000 to all legatees and devisees (8. v. Bridges, 
161 N. C., 258), and then followed in all of the acts from 1901 to 1911, 
inclusive, five subdivisions of the section, classifying the persons taking 
the estate by inheritance or by purchase and fixing the rate on each class. 

I n  these acts devises and bequests to husband and wife and to re- 
ligious, charitable, and educational institutions were exempt from tax, 
and in the first class subject to the tax were lineal issue, lineal ancestor, 
brothers and sisters, and one standing in the relation of child, ~vho were 
taxed 75 cents on property of the value of $100, while in the fifth class 
were strangers and corporations, who mere taxed on the excess over 
$2,000, and up to $5,000 at the rate of $5 on each $100 of property, and 
at a higher rate in excess of $5,000. 

I n  1913 the General Assembly struck out the clause preceding the 
classification, providing that the tax should only be on the excess over 
$2,000; also the provision exempting husband and wife and religious, 
charitable, and educational institutions from the tax, removed brother 
and sister from the first class to the second class, in which the rate was 
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$3, and placed husband and wife in the first class, in which the rate 
was raised to $1. 

I t  also increased the rate in class five on strangers and corporations 
from $5 to $10 and omitted the provision theretofore in this classifica- 
tion allowing the tax only on property in excess of $2,000. 

I n  the first class, after enumerating those in the class-lineal issue, 
lineal ancestor, husband, wife, and one standing in the relation of child- 

there is the following provision : 
(918) '(The persons mentioned in this class, except as is hereinafter 

otherwise provided, shall be entitled to an exemption of $2,000 
each : Provided, grandchildren shall be allowed only the single exemption 
of the child they represent: Provided, a widow shall be entitled to an 
exemption of $10,000 and each child under 21 years of age to an exemp- 
tion of $5,000." 

I n  the act of 1915 the classification was reduced from five to three, a 
graduated tax proportioned to the value of the property was adopted, 
the persons in the first class remaining as in the act of 1913, except 
"adopted child" was substituted for "person in relation of child," and 
strangers and corporations were placed in the third class. 

The rate was increased on those in the first class when the property 
exceeded $25,000 in value, and was decreased on those in the third class. 

After stating the rates applicable to the first class, there is this pro- 
vision in this subdivision of the section: "The persons mentioned in 
this class shall be entitled to the following exemptions : Widows, $10,000; 
each child under 21 years of age, $5,000; all other beneficiaries men- 
tioned in this section, $2,000 each: Provided, grandchildren shall be al- 
lowed the single exemption of the child they represent"; and after the 
rates in subdivision three the following: "Provided, that no tax shall 
be imposed or collected under this section," etc. 

This statement of legislation upon the subject in  this State shows an 
advancing tendency to include all property, to decrease exemptions, and 
to maintain a distinct classification of persons, the lineal descendant, 
lineal ancestor, husband and wife, being in the most favored class, and the 
stranger and the corporation in the class subject to the highest tax. 

I t  also clearly appears that up to 1913 it was the policy of the State 
to allow an exemption of $2,000 to persons and corporations in  all 
classes, as only property in excess of $2,000 was subject to the tax, and 
that this policy was changed in the act of 1913 and the exemptions 
provided only applied to those in the first class. 

The act of 1915 manifests a purpose to continue the policy declared I 

in the act of 1913, as i t  omits the provision, preceding the classification, 
limiting the tax to property in excess of $2,000, and the exemptions have 
the same placing in the first class. 
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I t  mas, however, necessary to change the phraseology of the act, as a 
graduated tax was adopted and the five classifications were reduced to 
three. 

I t  is because of this change in language and on account of the use of 
the words in the first class in stating the exemptions, "all other benefi- 
ciaries in this section, $2,000," that the defendants contend that by 
proper construction the act of 1915 gives an exemption of $10,000 
to widows, $5,000 to each child under 21, and that the husband, (919) 
the child over 21, the grandfather, grandmother, the brother, 
sister, the remotest kinsman, the stranger and the corporation are classi- 
fied together, and are alike subject to the exemption of $2,000. 

This construction would lead to unnatural and irrational conse- 
quences, and '(It is presumed that the Legislature does not intend an 
absurdity, or that absurd consequences shall flow from its enactments. 
Such a result will, therefore, be avoided, if the terms of the act admit 
of it, by a reasonable construction of the statute. By an absurdity, as 
the term is here used, is meant anything which is so irrational, un- 
natural, or incon~enient that it cannot be supposed to have been within 
the intention of men of ordinary intelligence and discretion. The pre- 
sumption against absurd consequences of legislation is, therefore, no 
more than the presumption that the legislators are gifted with ordinary 
good sense." Black on Interpretation of Laws, page 104. 

The widow and the children under 21, named in the exemptions, are 
persons to whom the deceased owner of the property on7ed the legal duty 
of support, and as between these the act gives the widow $10,000 and the 
child $5,000, and the child over 21 has only an exemption of $2,000. 

With this spirit manifested in the act to graduate the exemption ac- 
cording to dependency and relationship, is it reasonable to conclude that 
the General Assembly intended to place the child over 21, who is in the 
first class as to rate, with the stranger and the corporation in  the third 
class as to exemption, and to say that each should have the same exemp- 
tion of $2,000? 

Again, i t  is provided in the first subdivision that "Grandchildren shall 
be allowed the single exemption of the child they represent," and under 
the construction for which the defendants contend, if a decedent died 
testate, leaving an estate of $20,000, which amount was to be divided 
among his five grandchildren, ~vho  were heirs of an only son, and five 
of his friends, who were strangers in blood, each legatee to receive a 
legacy of $2,000; the grandchildren collectively would only be allowed 
an exemption of $2,000, and would have to pay inheritance tax on the 
remaining $8,000, while the  stranger in  blood would have t o  pay n o  tax 
at  all, as the grandchildren together mould only be entitled to the exemp- 
tion of their father or mothe< $2,000, and each stranger would have an 
exemption of $2,000. 
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We cannot think the Legislature intended such results, and that the 
word '(section" in  the phrase, ('All other beneficiaries in this section," 
refers to the first subdivision of the section, and not to the whole section. 

Immediately after the levy of the graduated taxes in the first classifi- 
cation, the act says : "The persons mentioned in this class shall be 

(920) entitled to the following exemptions," thereby declaring that 
lineal issue, lineal ancestor, adopted child, husband and wife, 

who are the persons mentioned in the first class, shall have the exemp- 
tion, and that brothers and sisters, who are in the second class, and re- 
mote kinsmen, strangers, and corporations, who are in the third class, 
shall be excluded from the exemption. 

Again, in the third classification in the act of 1915 the word "section" 
is used in such connection as to indicate clearly that it is confined to that 
subdivision, thus furnishing additional evidence that the General As- 
sembly was referring to the subdivisions in the use of the word. 

This is not a strained construction, as both Webster and the Century 
define section to be a division, a portion, a paragraph, and Cyc., 35: p. 
1282, "A distinct part or portion; the subdivision of a chapter; the dlvl- 
sion of a law or other writing or instrument; a part  separate from the 
rest; a division; a portion; a distinct part or portion of a book or writ- 
ing; the subdivision of a chapter, the division of law or other writing; a 
paragraph," which mould justify applying it to the whole section or to a 
subdivision, and i t  has been held to refer to a subdivision of a section in  
Carter v. Barnes, 87 S. C., 105; In, re Dossler, 35 Kan., 683; Spring v. 
Collector, 78 Ill., 105. 

We are of opinion that the estate is liable for the tax, as the plaintiff 
contends. 

Reversed. 

Cited: Corporation Corn. v. Dunn, 174 N.C. 686 ( l c ) ;  Co~poration 
Corn. v. Dunn, 174 N.C. 687 ( I j ) ;  I n  re Davis, 190 N.C. 361 ( l c ) ;  
Reynolds v. Reynolds, 208 N.C. 630 ( lc) .  

STATE v. RlONROE JOHXSON. 

(Filed 9 November, 1916.) 

1.  Homi~ide-Mu~der-Evidence-Premeditation-Continuity - Corrobo- 
ration. 

Upon evidence tending to show that the prisoner worked under the 
deceased at  a mill, mas discharged by him, fancied he had a grievance 
against him, had made threats against his life the day of and the day 
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preceding the homicide; that  he went into the mill where the deceased 
was resting a t  the noon hour and killed him, without provocation, with 
a borrowed pistol, etc., testimony of a witness that  he had written the 
prisoner's brother, a t  his dictation, saying he was in trouble. had been 
discharged, and asking his brother to get money from his father and 
come a t  once, is competent in corroboration, as  tending to show con- 
tinuity of design and the prisoner's purpose to kill. 

2. Homicide-3~urder-Premeditation-Evidence-Cireumstances. 

Upon a trial for murder, premeditation and deliberation may be estab- 
lished by circumstantial evidence. 

3. Courts-Instructions-Trials-Expression of Opinion-Statutes. 
Upon a trial for murder, where the evidence is conflicting, a requested 

instruction in defendant's behalf that  if the jury found a certain phase 
of the evidence a s  a fact it should raise a reasonable doubt in  their minds 
a s  to his guilt, would be improper as  a n  expression of opinion by the 
judge, prohibited by the statute. 

4. Homicide-Trials-Instructions-Deadly Weapon-Presumptions-Evi- 
dence-Questions for Jury. 

Where a homicide is proven or admitted to have been done with a 
deadly weapon, a pistol, with evidence tending to show preparation, i t  
is for the jury to determine, upon the evidence, whether the act was done 
mith deliberation or premeditation; and an instruction tendered by the 
prisoner, that  the jury should not End a verdict of murder in  the first 
degree, would be erroneous. 

5. Homicide-Trials-Instructions-Inference. 

A requested instruction based upon inferences from the evidence should 
embrace all  the evidence necessary for the jury to reach a correct con- 
clusion as  to the facts sought to be established, and where a material 
phase thereof has been omitted, the request is erroneous. 

6. Instructions-Contentions-Appeal and Error. 
I t  is the duty of a party to an action to a t  once call the attention of 

the judge to a n  alleged error made in stating his contention i n  the charge 
to the jury, in order to have his exception thereto considered on appeal. 

APPEAL by prisoner f r o m  Cline, J., a t  M a r c h  Term,  1916, of (921) 
GUILFORD. 

T.  H.  Calvert, Assistant Attorney-General, for the Xtate. 
Fred iV. Parish, Banks H.  Mebane, and E. S. Parker, Jr., for prisoner. 

CLARK, C. J. T h e  prisoner appeals f r o m  a verdict of m u r d e r  i n  t h e  
first degree. T h e  deceased, Car l  Preddy,  mas overseer i n  t h e  Whi te  O a k  
Cotton Mills near  Greensboro. T h e  prisoner h a d  charge of t h e  n o r t h  
end of the  spinning room. I t  appears  i n  testimony t h a t  t h e  prisoner 
kept  company mith one of the girls working i n  h i s  end of t h e  spinning 
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room and that for some reason the deceased, as the overseer, transferred 
her to the other end of the room, against the protest of the prisoner, 
where the witness R. C. Moreland was in charge, who testifies that he 
saw the prisoner on Sunday morning before the homicide, ivho told him 
that he was "going to whip Preddy or he is going to whip me." Just  
then Preddy was passing in an automobile and stopped at the drug 
store, whereupon the prisoner and another got into the automobile. I n  
about fifteen minutes Johnson came back and stated that he "saw the 

gentleman and told him he could mark it down he would get him." 
(922) This witness further stated that the deceased sent for him, and in 

consequence of a conversation he had with him, he saw the 
prisoner that erening and told him that Preddy had sent him his time, 
which was another v-ay of saying that he was discharged. Thereupon 
the prisoner jerked out his pistol and said, "I will see him before 8 
o'clock." The witness said to the prisoner, "Sit on the bed and let me 
talk to you a little bit"; that Preddy had told him to tell the prisoner he 
"did not have a thing against him; he mould do anything he could for 
him and would help him get a job anywhere he could." The prisoner 
cursed and went out of the door. The next time the witness saw the 
prisoner was fifteen minutes past 12 the next day, during the noon rest. 
H e  was in the White Oak Mills with the deceased; no one else present 
but himself and Preddy, who was reading the morning paper. The wit- 
ness was sitting 011 the table and Preddy on the stool right up against the 
wall at the end of the table. The witness looked up over the paper he 
was reading and saw Johnson within about 15  feet; he turned his head 
and said to Preddy, "Carl, there he comes," and when he turned back to 
look at Johnson he had his pistol out of pocket in his right hand, shoot- 
ing as fast as he could. H e  grabbed him around the neck and slung him 
off. Preddy dropped his paper in front of the stool, stepped off the stool, 
and went walking off like he was in a big hurry. H e  walked about 20 
steps and lay down. Johnson cursed the witness and said, "Turn me 
loose or I will shoot you." Thereupon he turned him loose and he 
started walking out with his pistol in his hand, and said, '(I am going 
out and give myself up." The witness went down the alley where 
Preddy lay, and he looked as if almost dead. Johnson went out the same 
way he came in. H e  fired three shots- two of them before the witness 
grabbed him and one shot after that. This last shot went through the 
window above where Preddy was sitting. The prisoner spoke no word to 
Preddy and Preddy did not more. He  had his foot on the stool and 
had the paper held up in front of him. The paper did not fall out of 
his hand till after he was shot. H e  was reading the paper when the first 
shot was fired. The prisoner was within 10 or 12 feet before the witness 
saw or heard him. H e  says that the prisoner knew that Preddy and he 
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stayed at that place every day during the noon hour. There were other 
witnesses who saw the prisoner enter the building and pass through the 
adjoining room with his right hand in his pocket and heard the pistol 
shots. 

The witness Swink testified to the prisoner getting in the automobile 
with Preddy the day before, as testified to by Moreland, and that when 
he left, after some conversation with the deceased, he said to the de- 
ceased : "I will see you again." There was evidence that the prisoner bor- 
rowed the pistol from the x-itness Mitchell about noon on the day 
before, and that on that afternoon the prisoner showed the wit- (923) 
ness Flintom a pistol like the one with which the killing was done 
and a pair of knucks; and that in conversation he said that Preddy had 
moved the girl to the other end of the room out of spite, and threatened 
that if Preddy should discharge him he would "fix him," showing him 
the knucks and pistol. At. that time he had not been discharged. The 
witness advised the prisoner to talk the matter over with Miss Clowers 
and that she would not give him any bad advice. The same witness says 
that next morning he saw the prisoner, who then mentioned having lost 
his job, and said that he would ask the deceased for his job back, and if 
he did not give i t  to him he would "fix him," and the prisoner further 
said the witness might tell the deputy sheriff he "need not look for him, 
for he would come back and give himself up." The prisoner also asked 
the witness to write a letter to his brother and to tell him he had "lost 
his job and was in trouble and to get some money from his father and 
come up there that night." A few minutes after this the witness heard 
that Preddy had been killed. Another witness, Hiltoii, testified to a 
similar conversation about the same time, in  which the prisoner made 
threats against the deceased, and that when the prisoner went out he 
went towards the mill, and in about five minutes he heard that Preddy 
was killed. 

The two deputy sheriffs, Hobbs and Clark, testified that they arrested 
the prisoner half a mile from the mill; that he had the pistol in  his 
hand, with three empty cylinders, and they also took from him some 
knucks and a bottle of whiskey. 

Dr. J. W. Meadows testified that he saw Preddy at his office in the 
mills and found two bullet wounds, one in the right thigh and the other 
in the abdomen, and the latter caused his death. 

The first exception is because the witness Flintom 17-as allowed to 
testify that at  the prisoner's dictation he wrote his brother that he "had 
lost his job and was in trouble; to see his father and get some money and 
come up there that night." This was competent in corroboration of the 
other evidence of intent, premeditation, and preparation. 6 Enc. Ev., 
632; 21 Cyc., 923, 925, 930. Premeditation and deliberation may be 
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shown by circumstances. 8. v. Roberson, 150 N. C., 840; 1 Wigmore 
Ev., secs. 103, 300. This testimony was proper for the consideration of 
the jury on the question of deliberation and premeditation in connection 
with the statements and threats by the prisoner on the afternoon and 
evening of the day before, and on this same Monday morning, as strongly 
tending to show continuity of design and purpose to kill the deceased. 

The second exception is because the judge refused to charge the jury, 
as requested, that if they should "find from the evidence that the 

(924) prisoner, after the shooting and his arrest, when he was told by 
the officer Clark that Preddy was dead, the prisoner said, 'He is 

not dead;. you are trying to scare me,' that such expression on his part 
should raise a reasonable doubt in the minds of the jury as to whether 
the prisoner a t  the time he fired the shot which killed Preddy had the 
malicious, premeditated intent to kill; and they should not find him 
guilty of murder in the first degree." This would have been an ex- 
pression upon the facts, and is prohibited by Revisal, 535; S. v. Davis, 
136 N. C., 568; S. v. Dancy, 78 N. C., 437. 

Exception 3 is for the refusal of the court to charge the jury that 
upon certain stated aspects of the case the jury could not find the 
prisoner guilty of murder in the first degree; and Exception 8 was be- 
cause the court refused to charge, "Under all the evidence in this case 
the jury should not return a verdict of murder in the first degree." The 
use of a deadly weapon when the slaying is proven or admitted, as in 
this case, raises the presumption of malice and of murder in the second 
degree. But  when there is evidence, as in this case, tending to show 
preparation, i t  is for the jury to determine where the act was committed 
with deliberation and premeditation; and if the accused previously pro- 
cured a weapon for the purpose of using it, and does use it, the offense is 
ordinarily murder. 8. v. Miller, 112 N.  C., 885; 8. 71. Hensley, 94 
N. C., 1021; 8. v. Goock, ib., 1014. 

The deceased was not armed, but there is evidence that there was taken 
from his pocket, undrawn, after his death, a blackjack. The court 
charged fully as to murder in the second degree and self-defense, based 
upon the defendant's own testimony that he fired because he feared the 
deceased would use the blackjack, and had reached his hand toward his 
pocket, evidence which was contradicted by Morehead. The court also 
charged that if the prisoner, without any previous intention to use his 
weapon, burst into a sudden excess of rage on seeing the deceased, and 
slew him without premeditation, he would not be guilty of murder in 
the first degree. The jury did not take the prisoner's version of the 
homicide. 

I n  the Miller case, supra, the Court held that when the prisoner went 
into the fight with no weapon but his pocket-knife, this alone was not 
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evidence of the premeditated purpose to kill; but i t  has been held that 
premeditation and deliberation may be inferred from preparation and 
threats. S. v. Booker, 123 N. C., 713; S. v. Hunt, 134 W. C., 684. 

Exceptions 4, 5, 6, and 7 mere from the refusal of the court to give 
certain prayers for instruction which omitted consideration of the cir- 
cumstances showing that the prisoner had prepared himself with a deadly 
weapon and had made threats tending to show that he expected a diffi- 
culty, and went to see Preddy ready for it. I n  Rufin v. R. R., 
142 N. C., 120, the Court said: "This form of instruction, unless (925) 
all the material elements of the case be included, is objectionable 
because i t  excludes from the jury the duty of drawing such reasonable 
inference as the testimony would justify." 

Exceptions 9 and 10 are to those parts of the charge which stated the 
contentions of the parties. I f  there had been any mistake or error in  
this respect it was the duty of counsel to have called attention to the mat- 
ter then and there. S. v. Cameron, 166 N. C., 384; S. v. Blackwell, 162 
N. C., 672; Jefress v. R. R., 158 N. C., 215; 8. v. Cox, 153 K. C., 638. 

We have carefully considered the argument of the learned counsel for 
the prisoner, but we find no error of which the prisoner can complain. 
The evidence, if believed, showed malice, premeditation, deliberation, the 
procuring of a weapon, and threats to kill for a grievance, either fancied 
or real; it does not matter which. The jury believed the evidence, and 
in  the conduct of the trial by the court we find 

No error. 

Cited: S. v. Little, 174 S.C.  801 (6cc) ; Xuse v. Xolor Co., 175 N.C. 
471 (6c) ; Mfg. Go. v. Building GO., 177 N.C. 106 (6c) ; Bradley v. 
Mfg. Co., 177 N.C. 155 (6c) ; S. v. Love, 187 N.C. 39 (6c) ; S. v. Gallo- 
way, 185 N.C. 417 (Gc) ; Proctor v. P e r t h e r  Go., 189 N.C. 247 (6c) ; 
S. v. Steele, 190 N.C. 926 (6c) ;  8. v. Burmy, 215 N.C. 613 (4c). 

STATE r. J. C .  FREEMAN. 

(Filed 15 November, 1916.) 

1. Criminal Law-Bills and Notes-NO Funds-Statutes-Value. 
A check for $107, given to the carrier to pay freight charges for the 

transportation of goods, accepted by it as cash, followed by the delivery 
of the goods, is for value, within the meaning of Revisal (Pell's), 343413, 
making it a misdemeanor for a person to obtain money, etc., or anything 
else of value by means of a check upon any bank, etc., when it is not 
indebted to the drawer, etc. 
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2. Courts-Recorders' Courts-3Iisdemeanor-Jurisdiction-Statutes. 

Pell's Revisal, see. 3434b, makes it a misdemeanor, and not a felony, 
fo r  one to draw a check, etc., upon a bank, etc., without funds there, etc., 
punishable by fine or imprisonment or both, in the discretion of the court; 
and the offense is cognizable in the recorder's court of the district of 
Denton, Davidson County. 8. v. Hyrnan, 164 N. C., 411, where the statu- 
tory offense mas a common-law felony, and by the terms of the statute 
punishable by imprisonment in the State Prison, cited and distinguished. 

3. Indictments-Criminal Law-Offense-Judgnients-Motions to Quash. 
Where the warrant sufficiently charges a criminal offense created by 

statute, and informs the defendant of the offense with which he is charged, 
a motion in arrest of judgment is properly denied. 

WALKER, J., dissents. 

(926) ACTION commenced upon warrant in the recorder's court of 
the district of Denton, D ~ v ~ ~ s o n -  County. The defendant was 

convicted, and appealed to the Superior Court and tried at  February 
Term, 1916, Cline, J., presiding. The defendant was convicted and 
sentenced, and appeals to the Supreme Court. 

Attorney-General Bickett and Assistant Attorney-General Calvert for 
the State. 

Dallas Zollicofler, Jerome Le. Jerome for defendand. 

BROT~N,  J. The defendant was charged with giving a check for 
$107.06 on the Bank of Cape Fear, N. C., knowing that he had no funds 
in said bank. The statute creating the offense reads as follows: "If any 
person, with intent to cheat and defraud another, shall obtain money, 
credit, goods, wares, or anything else of value by means of a check, draft, 
or order of any kind upon any bank, person, firm, or corporation not 
indebted to drawer, or where he has not provided for the payment or 
acceptance, and the same be not paid upon presentation, he shall be 
guilty of a misdemeanor, and upon conviction shall be fined or impris- 
oned, or both, at the discretion of the court." Pell's Revisal, see. 343410. 

I n  apt  time the defendant made a motion to nonsuit upon the ground 
that the evidence did not show that he obtained anything of value within 
the purport of the statute. The testimony tends to prove that the check 
was given to pay freight on a car-load of lumber, which freight 
amounted to $107.06; that the check was taken as cash and the car-load 
of lumber turned over to him. 

We are of opinion this is substantially a thing of value within the 
meaning of the statute. Defendant moved to dismiss the warrant for 
the reason that the recorder's court had no jurisdiction, and that the 
Superior Court could only acquire jurisdiction by bill of indictment. 
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The offense as defined by the statute is a misdemeanor and punishable 
by fine or imprisonment, or both, at the discretion of the court. 

The case is distinguished from that of S. v. Hyman, 164 N. C., 411, 
which was a charge of perjury. I n  that case the Court pointed out that 
though the statute styled the offense a misdemeanor, yet a t  common law 
it was a felony, and the statute itself made it punishable by imprison- 
ment in the State Prison, and, therefore, having the actual grade of a 
felony, though called a misdemeanor, i t  was held that an offense under 
the statute could only be prosecuted by an indictment found by a grand 
jury. The case is within the rulings in the following cases : S. v. Dunlap, 
159 N. C., 491; S. v. Shine, 149 N. C., 480; 8. v. Jones, 145 N. C., 460; 
8. v. Lytle, 138 N. C., 738. 

The motion in arrest of judgment was properly denied. We (927) 
think the warrant sufficiently charges the offense created by the 
statute and also informs the defendant of the offense with which he is 
charged. 

No error. 

WALKER, J., dissenting: The proceeding should have been dismissed 
on the motion of the defendant, as the original court had no jurisdiction 
and the Superior Court, therefore, acquired none derivatively. The 
only way in  which the latter court could get jurisdiction of the case was 
by indictment of the grand jury in accordance with the express mandate 
of the Constitution protecting the citizen against prosecution for any 
criminal offense except a petty misdemeanor, save by presentment or 
indictment. The crime with which defendant was charged is not such 
a misdemeanor, but has on the contrary, a very felonious flavor. I t  is 
not called a false pretense in the statute, but i t  is one in reality, as the " ,  

statutory definition of i t  contains every element of the offense known as 
false pretense, or cheating by false tokens. I t  is "the obtaining of money, 
credit, goods, wares, or anything of value with intent to cheat and de- 
fraud another, by means of a false check, draft, or order of any kind on 
a bank." I n  other words, the giving of a check drawn on a bank where 
the drawee has no funds with which to pay it, and thereby receiving for 
i t  something of value. This is, in substance and effect, though not for- 
mally, by the law, a false pretense. I t  is just as heinous in quality as 
cheating by any other false token or pretense. The statute is merely a 
slight extension of the common law, as will appear by the following 
history of the crime of "false pretense'' as given by an able and schol- 
arly text-writer (Professor Mikell) : The crime of cheating was not very 
clearly defined in the early common law, the term '(cheating" being 
applied to the defrauding, and even to the attempt to defraud, by means 
of anv artful device whatever. Subseauentlv cheats were divided into " 
two classes: first, those a'ffecting the Government, and, second, those 
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affecting individuals. I n  the former class of cases the use of any 
fraudulent device was sufficient to constitute the crime. I n  the latter 
class of cases a false token was necessary. I n  modern times cases be- 
longing to the first of these classes, while still indictable, have ceased to 
be denominated cheats, and that term is now restricted to cheats by false 
tokens. A cheat at common law may be defined as the defrauding of 
any person by means of a false symbol or token, such as, when not false, 
is commonly accepted by the public for what it purports to represent. 
A measure is such a token; therefore, to sell a commodity by a false 

measure is an indictable cheat. General trade-marks having a 
(928) definite meaning in the trade are also such tokens, and the use of 

a false trade-mark to defraud a buver is indictable. Since bank- 
notes pass current, the passing of a false bank-note is a cheat, but the 
passing of a false promissory note of an individual is not, whether it 
purports to be the note of the person passing it or of another. Since no 
mere words amount to a token, drawing a check on a bank in which one - 
has no funds, this being but a written promise or statement, is not a 
cheat at  common law. By 33 Hen. VIII. ,  ch. 1, it was made a penal 
offense for any person falsely and deceitfully to obtain money or goods in 
another man's name by color and means of a counterfeit letter or false 
privy token. This statute is a part of the common lam of those of the 
United States that have adopted the common law of England; but since 
most of the States early adopted broader statutes against frauds by false 
pretenses, there are few decisions on the English statute. Under 33 Men. 
VIII. ,  ch. 1, and similar statutes, a false token of some kind mas still 
necessary to constitute cheating, and a fraud perpetrated by mere false 
words alone was a civil injury only and not indictable. The statute of 30 
Geo. II., ch. 24, see. 1, created the crime of obtaining property by false 
pretenses. It provided that all persons who knowingly and designedly 
by false pretenses should obtain from any person money or goods with 
intent to cheat or defraud any person of the same should be deemed of- 
fenders against law, etc. I t s  provisions were extended so as  to include 
the obtaining of choses in action as well as other property by the statute 
of 58 Geo. 111, ch. 64, see. 1. Most of the American statutes are mod- 
eled on these two English statutes. However, the legislatures of many 
States have added provisions or enacted additional statutes extending 
the crime to many analogous frauds of various kinds. I n  a few States, 
on the other hand, the legislatures have adopted statutes more restricted 
than the English statutes in their operation, and some have abolished 
the crime eo nomine and assimilated the offense to the crime of larceny, 
while others have included i t  under the broader offense of swindling. 19 
Cyc., 383 to 393; Miliell Cases Cr. L., 275. The usual definition of a 
false pretense will show that the statute upon which this indictment was 
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drawn contains every element, at  least in a moral sense: "To constitute 
the crime of obtaining property by false pretense there must be: (1) a 
false pretense; (2) by defendant or some one instigated by him; (3)  
knowledge of defendant of its falsity; (4) a reliance on the pretense by 
the person defrauded; (5)  an obtaining of the property by defendant or 
some one in his behalf; (6)  an intent in defendant to defraud; and (7) 
an  actual defrauding." 19 Cyc., 393. Cheating by false tokens or pre- 
tense was regarded in the Roman law as analogous to the crimen falsi. 
Stephen Hist. of Cr. Law, 21, 22 ; 19 Cyc., 386. Other false pre- 
tenses are made felonies by our statute and punished by imprison- (929) 
ment in the State penitentiary not less thall-four or more than ten 
years. Pell's Revisal, sec. 3432. While the commission of the offense 
alleged in this bill is punishable simply "by fine or imprisonment, or 
both,'' all the offenses of a like kind are placed in the same general cate- 
gory and even associated in the same chapter of the Revisal as being of 
the infamous kind. I s  cheating by a false and deceitful check any less 
corrupt or infamous in degree than other cheats, or even than larceny? 
The element of asportntion is the only one that distinguishes the latter 
from the former. The mala mens is the same in  both. This being the 
history of the crime of false pretense, how can we say that it should be 
dealt with as a petty misdemeanor? I t  was not so a t  common law. The 

L " 
punishment, even by imprisonment, is quite as infamous, under our 
present system, as confinement in the State's Prison. The defendant 
can be assigned to hard labor on the roads and made to wear stripes. He  
works in public, where he may be seen of all men, and, perhaps, under a 
hard and cruel taskmaster. I f  he happens to be a man of any sense of 
shame, who has fallen upon evil ways, and who, in his extremity caused 
by misfortune and poverty, was sorely tempted to get money dishonestly, 
by a false check, the punishment would surely be as humiliating and as 
disgraceful to him as the other, and perhaps far more so, and would be 
equally as severe, harsh, and rigorous. I do not think the framers of the 
Constitution intended any such meaning when they provided for the 
trial of petty misdemeanors with the right of appeal. They were refer- 
ring to such small misdemeanors as would be within the jurisdiction of 
justices of the peace, where there was no jury-the right of appeal, 
where a jury could be had in the higher court, being considered a suffi- 
cient equivalent. It should be noted that the statute & this case provides 
a punishment beyond a justice's jurisdiction, as the defendant may be 
both fined and imprisoned. I t  would, in  my opinion, constitute a danger- 
ous precedent, and one greatly liable to abuse and oppression, to hold 
that a citizen can be tried without indictment or a jury for an offense 
punished infamously, and merely because it is called a misdemeanor. 
When the citizen may lose his liberty and be subjected to infamous and 
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debasing punishment, then, if ever, the rights guaranteed by the Consti- 
tution should be carefully safeguarded and preserved to him, without 
any regard to the mere name of the offense with which he is charged. 

v 

  he lay" looks to the substance and not to the shadow. I f  his rights are 
essentially threatened the Constitution protects him. I n  X. v. Dunlap, 
159 N. C., 491, and iS'. 9. Hymarz, 164 N. C., 411, I dissented from the 
principle decided, though niy opinion, filed in  one of the cases, was not 

in the form of a dissent, as the defendant was otherwise relieved 
(930) from the judgment. I have expressed my views somewhat more 

fully in this case, as, the point being squarely presented, they take 
the form of a dissent. As it is the last time that I may formally enter 
my dissent in such cases, I here repeat what I said in  the Dunlap case, 
supra, as expressive of my views then and now: "It, must not be under- 
stood that I assent to the doctrine that the Legislature, under the article 
of our Constitution providing for the trial of petty misdemeanors, with- 
out a jury, but with the right of appeal, has the arbitrary right to de- 
clare what offenses shall be petty misdemeanors, so as to confer juris- 
diction to t ry  and condemn to infamous punishment without a present- 
ment or indictment by a grand jury and a trial by a petit jury. What 
difference does i t  make that we call i t  a petty misdemeanor, when the 
crime is punished, upon conviction, with hard labor and with stripes- 
in other words. infamouslv and as a felony? I t  seems to me that i t  is 
calling a thing by the wrong name, and is violative not only of the letter 
and spirit of the Constitution, but of the sacred rights of the citizen as 
guaranteed by that instrument, and which guaranty existed long before 
i t  was adopted. By the use of the term 'petty misdemeanor' was meant 
such offenses as were known in the law by that name at the time the 
Constitution was ratified, or offenses of a similar grade. I am not at- 
tempting to overthrow the decisions of this Court by argument or prece- 
dent-for if that was my purpose, I would proceed in a different way- 
but merely to enter my earnest dissent to the principle, so often an- 
nounced, as subversive of the rights and liberty of the citizen, and espe- 
cially of the consecrated right of trial by jury. I f  you can, by legisla'tive 
enactment, make larceny a petty misdemeanor, why not manslaughter, 
perjury, and other offenses of a higher grade of criminality? But me 
have often decided that this can be done-that is, that certain offenses 
which are punished infamously, by hard labor and involuntary servitude, 
and in a way far more degrading than corporal punishment, can be de- 
clared petty misdemeanors. This misdemeanant is sent to the roads, 
and by the same kind of reasoning he may be sent to the penitentiary, 
because, a t  last, it all depends upon the legislative will as to what of- 
fenses shall be felonies and what misdemeanors. I think we should 
retrace our steps and decide the question according to the plain meaning 
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of the Constitution; but until this is done, I must abide by the prece- 
dents," 159 N. C., 493, 494. 

The punishment of the crime with which the defendant is charged 
herein, by any other name, such as "felony," would be none the less 
severe, bitter, and degrading. I t  is not, therefore, "petty," which means 
''little, trifling, inconsiderable," but very grave and fraught with serious 
consequences to the culprit. 

Until the Court does retrace its steps I shall silently abide by (931) 
the precedents in this Court, and I would not have prepared this 
opinion had i t  not been for the importance and gravity of the question 
inrolved. 

JUSTICE ALLEN concurs in this opinion. 

Cited:  S. v. Pace, 192 N.C. 783 (213); S. c. Yarboro, 194 N.C. 521 
( l j )  ; S. v. Horton, 199 N.C. 771 (3e). 

STATE r. JOHN WALTOX. 

(Filed 15 November, 1916.) 

1. Criminal Law-Fornication and Adultery-Declarations of Woman- 
Evidence-Trials. 

Upon trial under an indictment for fornication and adultery, a state- 
ment made by the female defendant to the officer filling in a birth certifi- 
cate of a two or three months old child, that the male defendant was its 
father, made within easy hearing distance within the room with him, 
which he did not deny, but left the room, is competent evidence against 
him; and if doubtful that he heard such statement, it is a question for 
the jury under instruction that they do not consider it unless satisfied 
that the male defendant heard it. 

2. Appeal and Error-Instructions-Presunlptions. 
Where there is no exception to the charge of the court, and the charge 

is not sent up in the record, it will be presumed on appeal that they were 
correctly instructed. 

CRIMINAL ACTION tried before Cline, J.. at February Term, 1916, of 
DAVIDSON. 

The defendant Walton and a female defendant were indicted for 
fornication and adultery, and from a judgment rendered on a' verdict of 
guilty, Walton appealed. H e  was sentenced to jail for six months. 

I t  appears that the woman, Mrs. Harris, with whom the defendant is 
charged with having maintained illegal relations, lives about a mile and 
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a half from the Amazon Mill, and that the defendant was night watch- 
man a t  that mill. H e  visited her home almost daily, during the day and 
at night, and was frequently seen cutting and preparing wood. 

On one occasion a policeman went to her house to get her to fill in a 
certificate of the birth of her child, then two or three months old; that 
he and another officer sat by the fire, and that the defendant stood by the 
mantel-board some 4 or 5 feet away. As Mrs. Harris could not read or 
write, the officer read the questions to her and wrote down her answers. 

The witness does not know whether the defendant heard what 
(932) Mrs. Harris said or not. When, in answer to the question as to 

the name of the father, she said that the child's father's name was 
John Walton, he then went out through the dining-room and left. He  
said nothing. 

The defendant excepted to the admission of the statement of the fewe 
defendant that he was the father of her child. 

The defendant also moved for judgment of nonsuit, ~ ~ h i c h  was denied, 
and he excepted. 

Aitorney-General Bickct t  and Assistant Attorney-General Culvert for 
the State. 

L. E.  Wi l l iams  for defendant .  

ALLEX, J .  I f  the declaration of the female defendant, that the male 
defendant was the father of her child, was made in the presence of the 
defendant and was heard by him, it was clearly competent, "for a decla- 
ration in the presence of a party to a cause becomes evidence, as showing 
that the party, on hearing such a statement, did not deny its truth; for 
if he is silent when he ought to have denied, there is a presumption of 
his acquiescence. And where a statement is made, either to a man or 
within his hearing, that he was concerned in the commission of a crime, 
to which he makes no reply, the natural inference is that the imputation 
is well founded, or he would have repelled it." S. v. Xuggs, 89 N. C., 530. 

The rule and its limitations are fully discussed and the dangers at- 
tendent upon the admission of evidence of this character are pointed 
out by Hoke ,  J., in S. v. Jackson, 150 N.  C., 832. 

Evidence of practically the same probative effect was admitted in  
Toole v. Toole, 112 N. C., 155. 

The witness Reed testified that the defendant mas present when the 
declaration was made, and there is evidence that he heard it, as he was 
within 4 or 5 feet, and he said nothing and left as soon as he was charged 
with being the father of the child. 

I f ,  homerer, i t  was in doubt as to whether he heard the statement, i t  
was proper to receive the eridence and instruct the jury not to consider 
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i t  unless satisfied t h a t  t h e  defendant heard  it, a n d  we must  assume t h a t  
t h e  j u r y  was instructed correctly, a s  there is  n o  exception t o  the  charge, 
a n d  it i s  not  sent a s  a par t  of the record. 

T h e  evidence i s  ample t o  support  the verdict, a n d  there was  n o  e r ror  
i n  refusing t h e  motion for  judgment of nonsuit. 

N o  error. 

Cited: S. v. Pitts, 177 N.C. 544 ( l c ) ;  S. v. Xoberts, 188 N.C. 462 
( I c )  ; S. v. Portee, 200 N.C. 1 4 6  ( l c )  ; S. v. Wi7son, 205 N.C. 381 ( l c )  ; 
Dad v. Heath, 206 N.C. 455 ( l c )  ; S. v. Hendrick, 232 N.C. 455 ( I d ) .  

STATE v. GILBERT ATEWELL. 

(Filed 22 November, 1916.) 

1. Criminal Law-Juvenile Delinquents-Statutes-Interpretation-Con- 
stitutional Law. 

Chapter 122, Laws 1915, entitled "An act  to provide for the reclama- 
tion and training of juvenile delinquents," etc., applying to all children 
in the State under 18 years of age who come within the descriptive terms 
of the law as  set forth in subsections a and b of section 1, is a police regu- 
lation in the specified instances when the well-being of the child and the 
interest of the public require that  i t  should for a time be withdrawn from 
a n  enrironment that threatens, and cared for and trained and controlled 
with a view of making it  a law-abiding citizen; and to this extent it  is 
constitutional and valid. 

2. Criminal Law-Juvenile Delinquents-Statutes-Courts-Jurisdiction. 
The statute relating to the reclamation of juvenile "delinquents" classi- 

fies them as those who are violators of State and municipal lams and 
those who a re  not, and where such delinquents are  to be dealt with a s  
violators of the criminal law in a given case, and on that  ground alone, 
the offense must first be established by some court having jurisdiction 
thereof, and the orders disposing of the child under the statute may only 
be justified and upheld as  a n  incident to conviction in the proper court. 

3. Same-Recorder's Courts - Jurisdiction - Statutes - Interpretation- 
Misdemeanors-Constitutional Law. 

The crime of larceny is a felony punishable in the State's Prison, Re- 
visal, sec. 3506, and a recorder's court, not having jurisdiction thereof, 
may not make orders disposing of a juvenile "delinquent" under the 
statute providing for reclamation of such, whether the offense be termed 
therein a misdemeanor or otherwise, Const., Art. I, secs. 12 and 13; and 
when such has been attempted, it will be disregarded upon conviction of 
this offense in the Superior Court having jurisdiction. 
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4. Criminal Law-Executive Pardon-TI-ials-Continuance-State's Wit- 
ness-Court's Discretion. 

Under the provisions of our Constitution, a pardon by the Executive 
is allowed only after a conviction, and where two defendants are sepa- 
rately indicted for participating in the same offense, and one of them has 
turned State's witness upon the trial of the other, and his case is there- 
after called for trial, he may not insist, as a matter of right, that it be 
postponed to enable him to apply for executive clemency, and the request 
for continuance is referred to the discretion of the trial judge. 

CRIMINAL ACTIOK tried before Cline, J., and a jury, at June Term, 
1916, of GUILFOXD. 

The defendant was indicted for larceny, and when the case was called 
for trial he applied to the court for a continuance thereof on the 

(934) ground, among other things, that he had been used by the State 
as a witness against his codefendant, Walter Bradley, in the trial 

i n  the municipal court of the city of Greensboro and also on the trial of 
Bradley in the Superior Court of Guilford County, both of which cases 
were for the same offense charged in the indictment here. The court 
overruled the motion and application for a continuation, and the defend- 
ant excepted. Thereupon the defendant pleaded former conviction and 
not guilty, and by consent the jury returned the following verdict: 

"1. That on 5 April, 1916, the defendant Gilbert Nemell, together with 
Walter Bradley, was indicted in the municipal court of the city of 
Greensboro on a charge of stealing $587 from the North Carolina Public- 
Service Company in the city of Greensboro, and on the said trial the 
said Gilbert Rewell pleaded guilty to the charge and was examined by 
the State as a witness in the case against the defendant Walter Bradley. 

"2. That on the said trial it appeared that the said Gilbert Newell was 
employed by the North Carolina Public-Service Company in the capac- 
ity of traffic clerk, whose duties were, among other things, to receive 
from the conductors on the cars of the said Public-Service Company the 
money and tickets taken in by them during the day, and that as such 
traffic clerk he remained on duty from 6 o'clock p. m. until 12 o'clock 
p. m., and until all the conductors had turned in their cash and tickets 
and made their reports. 

"3. That on the night of Saturday, 1 April, 1916, in accordance with 
the plan formed by the stid Newel1 and the said Bradley, the said Brad- 
ley, about 3 o'clock in the morning of Sunday, 2 April, 1916, locked the 
said Newell in the safe of the said Public-Service Company and took the 
cash on hand, amounting to about $587, the said Newell remaining 
locked i n  the safe until 7 or 8 o'clock the next morning, when the safe 
was opened and he was found and released, and the money was missed. 

"4. That upon investigation it was found that the money had been 
taken by Bradley and $5 of the same was given by him to Newell, and 
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subsequently the whole amount except about $125 was recovered. That 
on Sunday, while Bradley was on the street wasting some of the money, 
Newell went to his room, got one bag of the money containing $200 or 
more, carried it across the hall, and hid it in a bureau drawer in another 
room, where i t  was found and reco~ered. 

"5. Upon the trial in  the said municipal court of the city of Greens- 
boro it appeared that the said Gilbert Newel1 was and is a child over 17 
and under 18 years of age, and that this was his first offense, and there- 
upon the said municipal court, upon the facts above disclosed, sentenced 
the said Gilbert Pu'ewell to two years in the county jail of Guilford 
County, to be paroled in the custody of probation officer of that (935) 
court, and required him to appear before the said court with the 
said probation officer the first Xonday in each month during that time 
and show his good beha~ior,  the said action of the court being based upon 
chapter 222 of the Public Laws of North Carolina for the session of 1915. 

"6. That the said Gilbert Rewell was thereupon taken in custody by 
the said probation officer and has since appeared before the said munici- 
pal court the first Monday in each month, together with the said proba- 
tion officer, and proved his good behavior. 

"7. That the said Walter Bradley, being over 21 years of age, was 
bound over by the said municipal court to appear at the succeeding term 
of the Superior Court of Guilford County, where at the May term 
thereof he was duly indicted and pleaded guilty to the charge of the 
larceny of the said money, the said Gilbert Newell being used by the 
State as a witness on the trial. 

"8. That after the trial of Bradley, the solicitor for the State sent an 
indictment to the grand jury against the defendant Gilbert Newell, 
charging him with the 1arce:ly of the said money, amounting to $587, 
which indictment was returned a true bill, and thereupon the case was 
continued until the present term of court, when, being called for trial, 
the defendant Gilbert Newell entered a plea of the former conviction 
and not guilty, and introduced the record of his trial and conviction for 
the same offense in the municipal court of the city of Greensboro and the 
sentence imposed therein. 

"9. Whereupon the solicitor for the State demurred to the said plea 
and evidence 011 the ground that the said municipal court did not have 
jurisdiction under the laws of the State of North Carolina to hear and 
determine the said case, the said court having tried and disposed of the 
case assuming jurisdiction under and by virtue of the jurisdiction con- 
ferred upon i t  in chapter 222 of the Public Laws of North Carolina for 
the Session of 1915. 

"10. I f  upon the foregoing facts the court should be of opinion that 
the said municipal court of the city of Greensboro under and by virtue 

993 
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of chapter 222 of the Public Laws of North Carolina for the Session of 
1915, or by any other law of said State, had jurisdiction to hear and 
determine the case against the said defendant in that court, then the 
jury finds the defendant not guilty. I f ,  upon the oiher hand, the court 
should be of opinion that the municipal court under the laws of North 
Carolina did not have jurisdiction to hear and determine the said case 
as aforesaid, then the jury finds the defendant guilty." 

Upon the special verdict returned, his Honor being of opinion that the 
municipal court of the city of Greensboro did not have jurisdic- 

(936) tion by virtue of chapter 222 of the Public Laws of North Caro- 
lina for the Session of 1915, or by virtue of any other law, to hear 

and determine the case against the defendant in that court, adjudged the 
defendant guilty, and thereupon sentenced him to the common jail of 
Guilford County for a period of twelve months, to be assigned to work 
upon the public roads of the county, to which judgment and sentence the 
defendant duly excepted and appealed therefrom to the Supreme Court, 
and assigned for error his exceptions filed to the validity of the trial 
as follows : 
"1. The defendant excepts to the refusal of the court to grant his 

motion and application for a continuance on the ground that when case 
was called in the municipal court of the city of Greensboro the defendant 
was used by the State as a witness against his codefendant, Bradley, 
and likewise as a witness against him in the trial of the case in the Supe- 
rior Court. 

"2. The defendant excepts to the refusal of the court to sustain his 
plea of former conviction and not guilty upon the facts set forth in the 
special verdict of the jury. 

"3. The defendant excepts to the ruling and holding of the court that 
the municipal court of the city of Greensboro did not have jurisdiction 
under and by virtue of the Laws of North Carolina, and particularly by 
virtue of chapter 222, section 2, of the Public Laws of North Carolina 
for the Session of 1915. 

"4. The defendant excepts to the judgment of the court sentencing the 
defendant to imprisonment in the common jail of Guilford County for 
a term of twelve months, to be assigned to work on the public roads of 
that county." 

Attorney-General Biclceit and Assistant Attorney-General Culvert for 
the Xtate. 

(2. Clifford Frazier and W.  P. Bynum f o ~  defendant. 

HOKE, J., after sta'ting the case: Upon the foregoing record and the 
facts appearing therein, we are of opinion that the defendant has been 
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properly convicted and sentenced, and his exceptions entered to the 
validity of the trial should be overruled. Chapter 122, Laws 1915, en- 
titled "An act to provide for the reclamation and training of juvenile 
delinquents, youthful violators of law, and the probation system," is a 
statute applying to all children in the State under 18 years of age who 
come within the descriptive terms of the law as set forth in subsections 
a and b  of section 1, and mas passed as an administrative police regula- 
tion in  the ,specified instances when the well-being of the child and the 
interest of the nublic require that it should for the time be with- 
drawn from an environment that threatens, and cared for and (937) 
trained and controlled with a view of making it a law-abiding 
and useful citizen. To this extent, the validity of such legislation is 
fully upheld with us in the case of I n  re Richard Watson, 157 N .  C., " A 

340, a cause involving the construction of the act establishing the Stone- 
wall Jackson Training School, and the significance and effect of an 
order making present disposition of the child under the administrative 
features of the law are there fully discussed by Associate Justice Allen. 
This, then, being a valid enactment under the principles and authorities 
set forth and approved in that well considered opinion, the question on 
the present appeal is chiefly on the proper interpretation of the present 
statute as affecting the rights of the defendant on the record and others 
in like case. I n  subsections a and b.  section 1. of the statute, delincruent 
and dependent children are defined as follows : 

"(a) A child shall be known as a juvenile delinquent when he vio- 
lates any municipal or State law, or when, not being a violator, he is 
wayward, unruly, and misdirected, or when he is disobedient to parents 
and beyond their control, or whose conduct and environment seem to 
point to a criminal career. 

" ( b )  A child shall be known as a dependent child when, for any 
reason, he is  destitute or homeless or abandoned, and in such an evil 
environment that he is likely to develop into criminal practices unless he 
be removed therefrom and properly directed and trained." 

I t  thus appears that in case of "delinquent" children they are de- 
scribed and classified as those who are violators of State or municipal 
law and those who are not, and, although jurisdiction in general terms 
is conferred on both Superior and recorders' courts. and "like courts in 
cities where recorders' courts have not been established," it is evidently 
contemplated and provided that in  cases where a delinquent is to be 
dealt with as a violator of the criminal law, in a given case, and on that 
ground alone, such violation shall have been first established by some 
court having jurisdiction of the offense, and the orders disposing of the 
child under the statute may be justified and upheld as an incident of the 
conviction. As said by Justice Allen in the opinion referred to: "The 
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Legislature has no unlimited and arbitrary power over minors in respect 
to detaining them in reformatories or otherwise, and, in  view of this ad- 
mitted principle, the necessity for a conviction in the proper court, in 
order to deal with a juvenile delinquent on the ground that he has com- 
mitted a single criminal offense, will appear from a perusal of the gen- 
eral provisions of the statute, and is made clear, we think, by a subse- 
quent clause of section 2 :  "That it shall be the duty of the court or 
courts, in their discretion, to suspend sentence, when the child is found 

guilty, and place him on probation for a specified period, three, 
(938) six, or twelve months, or a longer period, as the court shall think 

best." 
This, then, in our opinion, being the proper construction of the pres- 

ent law, on the facts established by the special verdict, in any aspect of 
them, defendant in this instance is guilty of the crime of larceny. X .  v. 
Xtroud, 95  N.  C., 6 2 6 ;  S. v. Gaston, 73 N .  C., 93 ; and this being a 
felony, under our statute, punishable by imprisonment in the State's 
Prison, Revisal, 3506, the recorder's court of the city of Greensboro was 
without jurisdiction to hear and determine the case, and the sentence 
and orders made, as to disposition of the defendant, incident to such sub- 
mission and entirely dependent thereon, are a nullity, and the Superior 
Court had full power to proceed with the cause and, on conviction, to 
inlpose its sentence in punishment of the offense. And the result would 
seem to be the same though the charge had been properly one for re- 
ceiving stolen goods, unless the punishment has been changed from that 
p r o d e d  in Revisal, see. 3507, which we do not discover, the court hav- 
ing decided that where the power to punish by imprisonment in the State 
Prison remains, the calling of an offense a misdemeanor will not make it 
so or confer the right to deal with a case without a grand or petit jury, 
as required by the Constitution. Article I, secs. 12 and 1 3  ; X. v. Hyman, 
164 N.  C., 411. The position further urged that a new trial should be 
awarded because the court, having used defendant as a witness against 
his codefendant, declined to continue the case, that the defendant might 
have opportunity to apply for a pardon, is without merit. Even in the 
case to which we mere referred by counsel, "The Whiskey cases," 99 
LT. S . ,  594, the Court holds that the mere fact that a defendant has testi- 
fied is not effective as a defense to an indictment. I11 delivering the 
opinion, Associate Justice Cliford states with approval the position as 
follows : '(Other text-writers of the highest repute besides those prer- 
iously mentioned affirm this rule that accomplices, though admitted as 
witnesses for the prosecution, are not of right entitled to a pardon; that 
they have only a right to a recommendation to Executive clemency, and 
they uphold that prisoners, under such circumstances, cannot plead such 
right in bar of an indictment against them nor avail themselves of it as 

996 
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a defense on their trial." The position prevails even when the accom- 
plice has testified on assurance of immunity from the prosecuting offi- 
cer, he, under the law, having no right to pardon offenses, either i n  this 
or  any other manner. True, in this last event, the case holds tha t  a tr ial  
should be stayed till a pardon could be applied for, but this is only by 
way of admonition to the lower Federal courts, and should not be re- 
garded as controlling i n  this jurisdiction, where, under our Constitution, 
a pardon by the Executive is allowed only after a conviction ( I n  
re Dick M7illinms, 149 N.  C., 436)) and further, i t  is the estab- (939) 
lished and usual custom of the Executire Department not to con- 
sider such application while such conviction is being in any way resisted 
by appeal or other wise. Under these circumstances a criminal prosecu- 
tion in this State should be subject to the rule very generally obtaining, 
tha t  a n  application for a continuance by a defendant is referred to the 
discretion of the tr ial  judge. X. v. Sultan, 142 N. C., 569. 

There is no error, and the judgment of the Superior Court must be 
affirmed. 

N o  error. 

Cited: S. v. Burnett, 179 N.C. 744 ( d ) ;  8. v. Harwood, 206 N.C. 89 
(3c) ; S.  v. Xurles, 230 N.C. 279 (3c). 

STATE v. I. J. BURTON. 

(Filed 22 November, 1916.) 

1. Homicide--Second Degree-Submission-Arguments to Jury-Conclu- 
sion. 

Where the defendant upon trial for a homicide admits of record the 
killing with a deadly weapon, and the solicitor states he will not ask 
for conviction of murder in the first degree, the fact that the defendant 
assumes the burden of showing matter in mitigation or excuse does not 
entitle him as a matter of right to open and conclude the argument to 
the jury, for this rests within the discretion of the trial judge. 

2. Homicide-Threats-General Malice-Evidence-Il.ials. 
Where upon the trial for a homicide the evidence discloses that a t  

night the defendant was annoyed by boys knocking on the door to his 
store and dwelling and running away, threats made by the defendant 
before the homicide that he would kill one of them the next time are 
competent eridence, as tending to show general malice, where he has 
carried the threat into execution. 
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3. Homicide-Evidence-Age-Trials. 

Where there is evidence tending to convict the defendant of killing 
one among a number of boys who had been annoying him a t  night, testi- 
mony as  to the age of the boy who was killed is competent when merely 
a par t  of the history and circumstances of the case identifying the 
deceased. 

4. Homicide-Evidence-Character-Admissions. 

Upon a trial for a homicide after the defendant had admitted killing 
another, for which he had been tried, testimony of a witness that as  a n  
officer of the law he had served the warrant for that  offense is not preju- 
dicial, or a variance of the rule that  only testimony as  to general character 
is permissible. 

5. Homicide-Deadly Weapon-Admissions-Burden of Proof. 

Where the killing is admitted to have been done with a deadly weapon, 
the burden of proof is upon the defendant to show matters in self-defense 
which would excuse the killing. 

6. Instructions-Contentions-Appeal a n d  Error. 

A mistake made by the judge as  to the contentions of a party, in his 
charge, must be called to his attention a t  the time, or exception thereto 
will not be considered on appeal. 

7. Homicide-Evidence-Interest-Trials-Instructions. 

Upon a trial for a homicide wherein the defendant has testified in his 
own behalf, i t  is proper for the judge to charge the jury to consider his 
evidence in  relation to the case, the interest he had in the result of the 
verdict, and to scrutinize his testimony with care in determining the 
credence they would give it. 

8. Trials-Juries-Officer i n  Charge-Remarks-Appeal and Error. 

A remark to the jury by the officer having them in charge while delib- 
erating upon their verdict, that the judge would keep them until Sunday, 
though authorized by the judge, would not be reversible error. 

(940) APPEAL. by  defendant f r o m  Carter, J., a t  May Term, 1916, of 
GA~TOK. 

Attorney-General Bickett and Assistant Attorney-General Culvert for 
the Btate. 
X. J .  Durham for defendant. 

CLARK, C. J. This  appeal  is  f r o m  a verdict and  judgment fo r  mur-  
der  i n  t h e  second degree. T h e  defendant kept  a small store i n  Bessemer 
in which h e  took his meals a n d  slept. F o r  several nights  he  had  been 
annoyed b y  persons rousing h i m  b y  knocking a t  the  door a n d  then run-  
n i n g  off. O n  the  n igh t  of the  homicide, about  10 o'clock, the deceased, a 
boy of 1 6  years  of age, went with several other boys to the  store and 
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threw a piece of wood against the door and then ran off. The defendant 
shot at  them, and killed the deceased, the bullet passing near the heart 
and producing instant death. 

The witness Dees testified that, hearing the report of a pistol and 
looking out, he saw the deceased fall, and before he got to him he was 
dead, lying on the ground with a bullet wound under his left shoulder 
blade; that defendant said, "I killed him," but added, "I didn't aim to 
kill him; I intended to shoot him in the legs"; that he also heard the 
defendant say, as the deceased was running away after being shot, "Oh, 
yes, God damn you! I will learn you horn to prowl around my place 
here at night." fl 

This witness testified that he was at  defendant's place at 6 or 7 o'clock 
that evening to get some tobacco, and that when he walked into his 
place the defendant had a pistol out, wiping out the barrel. The (941) 
witness said to him, "You are fixing to go to Germany." He  
said, "No; but I am going to kill a damn son of a bitch." I said, '(Don't 
talk that way; you are too old a man to have such talk," and went in 
behind the counter and got the plug of tobacco. He  said, "I bet you 
$50 I kill a man tonight.'' I said, "Nr. Burton, you should not talk 
that way. I t  costs something to kill a man in this country." He said, 
"I expect to kill the first God damn man that taps on my door tonight. 
I am going to push this door shut and sit down here by it, and the first 
man that taps on this door I expect to kill him." I said, "You should 
not talk that way; possibly I should want something in here; how am I 
to get into the door unless I was to tap?" He  said, "It don't make any 
difference. You heard what I said: the first God damn man that taps 
on my door tonight I expect to kill him." He  further said that the moon 
was full, bright, and clear. Another witness, Hodges, also testified that 
the defendant that evening was cleaning his pistol and stating what he 
would do if any one came around bothering him that night. 

The solicitor stated in open court that he would not ask for a verdict 
of murder in the first degree, but only for a verdict of murder in the 
second degree, or manslaughter, as the evidence might warrant, where- 
upon the defendant admitted of record that he killed the deceased with 
a deadly weapon. He  further admitted that he had been convicted of 
the careless handling of firearms, resulting in the death of his brother, 
for which he had served a sentence of twelve months. The court refused 
the motion of the defendant to open and conclude the evidence and argu- 
ment, and defendant excepted. 

The right to open and conclude the argument, except in cases where 
the defendant introduces no evidence, is in the discretion of the court, 
and the exercise of such discretion is not reviewable upon appeal. 8. v. 
Anderson, 101 N. C., 758. The mere fact that the defendant had as- 
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sumed the burden of showing matter in mitigation or excuse did not 
entitle him to open and conclude. 12 Cyc., 536. 

Exceptions 2, 3, and 5 are to the above, but evidence as to the conduct 
and declarations of the defendant the afternoon before the homicide 
showing preparation and threats mas admissible as tending to show gen- 
eral malice. X .  v. Xhouse, 166 N.  C., 306. "Threats made by defendant 
against a class to which deceased belonged, and prima facie referable to 
deceased, although his name is not mentioned, are admissible against de- 
fendant." 21 Cyc., 932. Nor can me sustain the exceptions to the testi- 
mony that the deceased was a boy 14 or 15 years of age. There mas no 
testimony of any fight, and this was mere1y.a part of the history and 

circumstances of the case, showing who the deceased was. 
(942) Exception 7 cannot be sustained. A party introducing a witness 

as to character can only ask him as to general character and repu- 
tation, and not as to his dealings with the defendant, and it was 
no error for the court to so hold. S. v. Hairston, 121 N. C., 579. The 
defendant having gone on the stand as a ~vitness in his own behalf, it 
was competent in cross-examining a character witness introduced by him 
to ask if he had not heard the defendant accused of several crimes. The 
witness replied he had not, though he had served the pa'pers when the 
defendant mas in court for killing his brother, which the defendant had 
already admitted, and he had served papers on him in another case in 
which he was found not guilty. There mas no prejudice sustained by 
the prisoner in this respect. 

Exception 10 is that the court instructed the jury that the defendant 
having admitted the killing with a deadly weapon, the burden was upon 
him to excuse the killing on the principle of self-defense. ~x-hich mas cor- 
rect. The court further told the iurv that if the defendant did not fire " " 

at the deceased at  all, but being suddenly alarmed by being stricken by 
a stick of wood thrown when he opened the door, whereby he was reason- 
ably caused to fear that a deadlfand dangerous assault was being made 
upon him, and he fired into the ground to warn such person that he was 
armed and prepared to defend himself, and the jury are satisfied of that 
state of facts, the defendant would not be guilty of any offense; but that 
if the defendant saw the deceased running away, and then discharged 
his pistol for the purpose of frightening and ~ ~ a r n i n g  the deceased, but 
not designing to hit hini at all, then the killing under those circum- 
stances mould be manslanghter only. 

The exceptions for stating the contentions of the State cannot be sus- 
tained. I f  there was any mistake in making them, which does not appear, 
it n-as the duty of the defendant to then and there have called the atten- 
tion of the court to the matter, for correction. 8. v. Cameron, 166 S. C., 
384; S. v. Blnckwell, 162 N. C., 672; Jefress 1%. R. R., 158 N. C., 215. 
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The court charged the jury, in passing upon the evidence: "When 
you come to consider the evidence of the defendant himself, remember 
his relation to the case as defendant. the interest which he has in the 
result of your verdict, and to scrutinize his testimony with care, to the 
end that you may determine to what extent, if any, his testimony has 
been biased by his interest." 

This was not erroneous, S. v. Pogleman, 164 N. C., 462, in which the 
Court appro~ed  the charge in almost the identical language here used, 
saying: "It calls fairly the attention of the jury to the attendant cir- 
cumstances which might bias their testimony and left the jury to 
judge what weight and effect they should give it." The court (943) 
placed the matter beyond misconception by immediately adding, 
as to the defendant's testimony: "You will consider his demeanor upon 
the witness stand, his manner of testifying, both upon direct and cross- 
examination; his expression, frankness and clearness in testifying, or 
lack of such qualities in his testimony; the reasonableness or unreason- 
ableness of the account he has given _you of the matter about which he - 
has testified, the credibility or incredibility of his testimony, all the 
evidence tending to show his general character, all the evidence offered 
upon his part tending to show that it was good and evidence offered 
upon behalf of the State tending to show it was bad." 

The court further charged: "The defendant relies upon the evidence 
which he has offered of his good character not only for the purpose 
of corroborating his testimony in the case, but he relies upon i t  sub- 
stantively and contends that notwithstanding the trouble that he may 
have had in former years, that in view of his character which he has 
shown to you, he contends that you should be slow to believe that a 
man of the character which he has disclosed here would have inten- 
tionally taken human life. 

T o w ,  gentlemen, you will weigh and consider this evidence in all of 
its bearings. I f  it satisfies you beyond a reasonable doubt that the 
defendant slew the deceased with malice, you will convict him of murder 
in  the second degree. If you fail of murder in  the second degree, you 
will then consider as to whether or not he is guilty of manslaughter. 
I f  the evidence satisfies you beyond a reasonable doubt that he unlaw- 
fully slew the deceased, but without malice, you will convict him of 
manslaughter. I f  you fail to find him guilty either of murder in  the 
second degree or of manslaughter, of course, gentlemen, your verdict 
will be 'Not guilty.' " 

There was more evidence along the same line that the defendant said 
"I am going to get the first man that strikes the door tonight," and 
that after the killing, when asked who shot the defendant, replied, "It 
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was me. I was shooting at some damn rascal. H e  mas knocking on 
my door with a pole.'' 

The conduct of the boys was very annoying, but the defendant had his 
recourse by appealing to the officers of the law. He  chose to take the 
law in his own hands, and killed the deceased. From the charge of the 
court, if the jury had found that the defendant merely fired in the 
ground, but by chance struck the deceased, they would have found him 
guilty of manslaughter. As i t  was, his preparation and threats that 
afternoon to shoot might have justified the jury in finding him guilty of 

murder in the first degree, for it tended to show premeditation 
(944) and deliberation, especially as it was a bright moonlight night 

and there was evidence that he fired at  the deceased. The jury 
found that under all the circumstances the presumption of malice arising 
from the use of a deadly weapon was not rebutted, and found the de- 
fendant guilty of murder in the second degree. 

The remark of the officer to the jury on Friday, that if they did not 
agree earlier the judge would keep them together till Sunday, was as 
to a matter resting in his discretion, and would not be ground for a 
new trial, even if the judge had authorized the officer to so tell the jury. 
Hannon v. Grizzard, 89 N. C., 115; Osborn~ v. Wilkes, 108 S. C., 651; 
Banh v. Gilmer, 116 N. C., 684. 

K O  error. 

Cited: S. v. Little, 174 N.C. 801 (612) ; 8. v. Spencer, 176 N.C. 715 
(6c) ; S. 2%. Ilarden, 177 N.C. 581 (6c) ; S. v. Love, 187 N.C. 39 (6c) ; 
S. v. Steele, 190 N.C. 510 (612) ; S. v. Graham, 194 N.C. 466 (3p) ; S. v. 
Payne, 213 N.C. 725 (213); S. v. Bowser, 214 N.C. 255 (6c);  S. v. 
Hargrove, 216 N.C. 572 (4c) ; S. v. Jessup, 219 K.C. 623 (6c). 

STATE v. ERVIN DAVIDSON. 

(Filed 29 November, 1916.) 

1. Criminal Law-Ill-feeling-Evidence. 
Upon trial for an assault npon a  oman an with intent, etc., evidence of 

difficulties between the families of the prosecutrix and defendant is too 
indefinite, and is inadmissible in defendant's behalf, not tending to prove 
ill-feeling on the part of the prosecutrix. 

2. Witnesses-Evidence Impeaching-Contradiction-Appeal and Error. 
Testimony which tends to impeach a witness, and brought out for that 

purpose, is not held incompetent in this case as contradictory evidence. 
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3. Court's Discretion-Recalling Witness-Appeal and Error. 
Permitting or refusing a party to recall a witness who has testified is 

in the discretion of the trial judge, and not appealable. 

4. Instructions-Omissions-Special Requests-Appeal and Error-Objec- 
tions and Exceptions. 

Exception to an omission of the trial judge to charge that the accused 
in a criminal action could be found guilty of a less offense, must be to the 
refusal of the court to give a requested instruction to that effect. 

INDICTMENT for an assault with intent to commit rape, tried at April 
Term, 1916, of RANDOLPH, before Pergusorz, J. 

The defendant pleaded not guilty. The jury returned a verdict of 
guilty of assault with intent to commit rape. 

Attorney-General Bickett and Assistant Attorney-General Culvert for 
the State. 

W.  C. Hammer, Brittain (e. Bm'ttain for defendant. 

BROWN, J. The testimony of the State tends to prove that the (945) 
defendant committed the assault charged in the bill upon one 
Della Rich, a girl 13 years of age, and that he only desisted at the very 
last moment because an alarm was given and he feared detection. 

The testimony of Della Rich tends to prove that she resisted by 
crying and making an  alarm. Her testimony is corroborated by that 
of another girl, who testifies that she heard cries of Della Rich in the 
bedroom and gave the alarm that Jack Davidson was coming, where- 
upon the defendant got up and fled. This testimony is denied out and 
out by the defendant. 

The first exception relates to certain evidence excluded by the court, 
tending to prove that there was some "hardness and difficulty between 
the defendant's family and the family of Della Rich." This exception 
is without merit. I t  does not tend to prove that there was any ill-feeling 
between the prosecutrix and the defendant, and is entirely too general in 
its nature to be relevant. 

Exceptions 2, 3, 4, and 5 relate to the admission of testimony tending 
to contradict the testimony of a witness, Billy Rich. We think this testi- 
mony was not offered for  the purpose of contradicting any matter which 
had been brought out only on cross-examination, but was offered to im- 
peach the witness who was introduced by the defendant as to the testi- 
mony the witness had given on his examination in chief. The case does 
not, therefore, come within the ~r inc ip le  laid down in S. v. Roberts, 81 
N. C., 605, and similar cases, which relates to statements of a mitness 
elicited on cross-examination. The other exception to the evidence is 
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without merit. Exception Xo. 7 is taken to the refusal of the court to 
permit a witness being recalled and examined. Such exception cannot 
be sustained. Permitting or refusing a party to reopen his case after he 
has closed i t  is a matter resting in the discretion of the trial judge, as 
also the right to recall a witness. S. v. Groves, 119 N. C., 822; S. v. 
Jimmerson, 118 N. C., 1173; Pain v. Pain, 80 N. C., 322. 

Exception No. 8 relates to the charge of the judge. The judge in- 
structed the jury fully as to the law with regard to an assault with 
intent to commit rape, but failed to charge the jury that the defendant 
could be convicted of a crime in lesser degree than the crime charged 
in the indictment, to wit, simple assault under the statute. The de- 
fendant excepted to this omission. The defendant tendered no special 
requests to charge upon this aspect of the case, and it is therefore no 
reversible error for the judge to have failed to so charge. S. v. Groves, 
.supra; S. v. Varner, 115 N. C., 744; Cowles v. Lovin, 135 N. C., 488. 

No error. 

Cited: X. v. O'ATeal, 187 N.C. 25 (4c) ;  8 .  v. Collins, 189 N.C. 21 
(312) ; S. v. Sims, 213 N.C. 594 (4c). 

STATE v. WILL CHESTER. 

(Filed 29 November, 1916.) 

Criminal Law-Abandonment-Evidence of Wife-Fact of Marriage-Stat- 
utes. 

The wife is competent to prove the fact of marriage under an indict- 
ment against her husband for abandonment, Revisal, see. 1635; and con- 
struing this section with section 1636, it is held that by allowing, under 
the latter section, the wife to prove such fact under indictments for 
bigamy, and in actions or proceedings for divorce on account of adultery, 
it was not the legislative intent that such testimony be excluded upon 
trial for abandonment, and that these t ~ o  sections are not in conflict 
with each other. 

IXDICTMENT tried before Ferguson, J., and a jury, at August Term, 
1916, of CALDWELL. Defendant appealed. 

Attorney-General Bickett and Assistant Attorney-General Calvert for 
the State. 

WakefieZd & Williams for defendant. 
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WALKER, J. The indictment mas for abandonmeilt of defendant's 
wife by him. The State introduced as a witness for the prosecution Mrs. 
Will Chester, the wife of the defendant, who testified, among other 
things, that she was the wife of Will Chester, and that she and the de- 
fendant were married about fourteen or fifteen years ago. To this evi- 
dence the defendant objected. Objection overruled. Defendant excepted. 

The other exceptions are formal, and need no attention. Counsel for 
defendant contended that the wife wak not competent to prove the fact 
of marriage, and relied on S. v. Brown, 67 N. C., 470, which held that 
by Public Laws of 1868, ch. 209, see. 4, the wife was made a competent 
witness to prove the abandonment and neglect to provide for her an ade- 
quate support, but not to prove the fact of marriage. The statute in 
question provided only that she might testify to the two facts, of aban- 
donment and failure to support, and from this provision, which ex- 
pressly restricted her testimony to the proof of those facts, an implica-, 
tion was raised by the Court that her competency for any other purpose, 
forbidden by the coninion law, TTas excluded (Ezpressio unius est 
exclusio alterius). The Court added: "No departure from the rules of 
evidence, which have been accepted by the courts, as sanctioned by the 
wisdom of the ages, can be allowed, unless it be so expressly enacted." 
(Pearson, C. J.) The Legislature afterwards changed the phraseology 
of the law so as to provide as follows: "In all criminal prosecu- 
tions of a husband for assault and battery upon the person of his (947) 
wife, or for abandoning his wife, or for neglecting to provide for 
her support, it shall be lawful to examine the wife in  behalf of the State 
against the said husband." Code, see. 1354; Revisal, see. 1635. This 
change in  the form of expression was doubtless made to meet the decision 
in  the Brown case, but whether so or not, the language is broad enough 
to fully warrant the construction that it mas intended to make the wife 
competent generally as a witness in such prosecutions, that is, to prove 
any and a11 material facts. I t  will be noted that she is made competent 
in  indictmexts for bigamy to prore the fact of marriage, and also, in any 
action or proceeding for divorce on account of adultery, to prove the 
same fact. Revisal, see. 1636. I t  would be singular that she should be 
competent as a witness to prove the fact of marriage in an indictment 
for bigamy and a proceeding for divorce based upon adultery, and not 
in indictments for abandonment. There would be no good reason for 
excluding her in the last case that would not apply with equal if not 
greater force to the other two. Sections 1635 and 1636 are not incon- 
sistent when construed together in view of the evident and leading pur- 
pose to make the wife competent to prove the fact of marriage in  the 
three cases of abandonment, bigamy, and divorce for adultery, although 
in  codifying the statutes some little confusion may arise by the gen- 
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eral i ty  of t h e  language of section 1636. I t  surely was  not  intended to 
confine the  wife's competency t o  prove t h a t  fac t  t o  bigamy a n d  divorce 
a n d  repeal  w h a t  h a d  been provided i n  section 1635. There  i s  no such 
contention a s  th i s  b y  defendant, bu t  we thought  it advisable to  mention 
the  apparen t  discrepancy, as  it might  be thought t h a t  we h a d  overlooked 
it, or t h a t  it had  escaped our  attention. 

T h e r e  was  n o  e r ror  i n  the  rul ing of the court. 
N o  error. 

STATE v. 0. C. KLINGMAN. 

(Filed 6 December, 1916.) 

- 1. Criminal Law-Principal and  Agent-Embezzlement-Misapplication of 
Funds-Indictment-Statutes. 

A sales agent for automobiles was indicted for embezzling moneys he 
had received for his principal from a sale to a certain person, and it  
appeared that  he had in fact paid his principal for this sale, but from 
funds he had received for his principal from a sale to another person, 
with the misappropriation of which the indictment did not specifically 
charge him. Held, the agent's direction that the funds received from the 
other machine be applied to payment of the machine named in the indict- 
ment mas a wrongful misapplication of funds within the meaning of 
Revisal, see. 3406, the facts being peculiarly within the knowledge of the 
agent and unknown to his principal, and the facts disclose that he had 
been guilty of two acts of embezzlement instead of one; and a conviction 
of the offense a s  charged was proper. 

a. Criminal Law-IndictmentSeveral  Counts-General Verdict. 
A general verdict of guilty in a criminal action covers all  counts in a 

bill of indictment, and if good as  to any count i t  will be upheld when the 
offenses charged a re  of the same grade and punishable alike. 

ALLEN, J., dissenting ; HOKE, J., concurs. 

(948) APPEAL b y  defendant f r o m  Cline, J., a t  Special  J u n e  Term, 
1916, of GUILFORD. 

T. H.  Calvert, Assistant Attorney-General, for the State. 
E. D. Broadhurst, Dorman Thompson, King & Kimball, and William 

P. Bynum for defendant. 

CLARK, C. J. T h e  defendant is indicted and  convicted of embezzle- 
ment  as  manager  of the  Greensboro branch of the  J. I. Case Threshing 
Machine Company. I n  June ,  1914, he  wa's informed t h a t  his connection 
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with the company would cease on 1 July, 1914. H e  thereupon went to 
Racine, Wis., and in an interview with one of the officials at headquar- 
ters stated that while he did not consider himself an embezzler, he had 
sold property belonging to the company and had used the money to about 
the amount of $5,000. H e  promised on his return to Greensboro to fur- 
nish a statement of the property sold and the proceeds used. Instead 
of returning, he went to Seattle, Wash., where he changed his name and 
let his hair and beard grow, but was located and arrested some fourteen 
months later and brought back to this State, at  great expense, upon 
requisition papers issued upon this indictment. 

The indictment alleges the embezzlement of two checks, one for $55.85 
and one for $1,050, which had been received by him as manager for said 
J. I. Case Threshing Machine Company from the sale of an automobile 
to Dr. E. C. Brasington. I t  is in evidence that these checks were handed 
by Brasington to H. C. Bowden, a traveling salesman of the company, 
who indorsed and turned them over to the defendant, who indorsed the 
$55.85 check and deposited it to his personal account in bank, and after- 
wards i t  was drawn out by him on his personal checks. The $1,050 
check was cashed by him and used, together with other money, in  the 
purchase of a check on New York for $1,366, which the defendant re- 
mitted to the J. I. Case Threshing Machine Company, requesting that 
$1,275.83 thereof should be credited on the sale of an automobile pre- 
viously sold to one T. L. Bland, which he had reported sold for 
cash. The sale of the automobile (19587) to Brasington was (949) 
never reported by the defendant to the home office at Racine and 
no remittance covering the proceeds of said sale was ever received by said 
company, but it was reported by him to be on hand at Lancaster, S. C., in 
July, 1914, at  the time the defendant was dismissed from the service 
of the company. 

The contention of the defendant is that inasmuch as the J. I. Case 
Threshing Machine Company received out of the money arising from 
the Brasington sale a check for $1,050, that therefore there had been no 
embezzlement. There had been a previous embezzlement by the defend- 
ant in not remitting the proceeds of the sale of the machine to Bland, 
and when this second embezzlement was made in  the sale of another ma- 
chine to Brasington the fact that the defendant used part of the proceeds 
in  paying to the machine company what he had received on the Bland 
machine did not condone the embezzlement of the money received for the 
machine sold to Brasington. The defendant simply committed two em- 
bezzlements instead of one, and used the proceeds of the latter embezzle- 
ment to make good, without the knowledge or consent of his principal, 
the first embezzlement of the proceeds of the sale to Bland. 
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The plea of the defendant (as was said by this Court in regard to a 
defense pleaded by this writer for the defendant in  Spilman v. Navi- 
gation CO., 74 S. C., 678) "is worth preserving for its amusing fallacy." 
The plea in this case has its parellel in  the man who purchased a hat of 
a merchant and then suggested he would like to exchange it for a pair 
of shoes. As he mas leaving the store the merchant demanded payment 
for the shoes. The buyer responded, "I paid you the hat for them." The 
merchant said, "But you hax~e not paid for the hat," to which the reply 
was, "But you have your hat orer there behind the counter." No in- 
genuity can change the fact that the defendant sold the machine to 
Brasington as agent for the prosecuting company, that it was the defend- 
ant's duty to have remitted the proceeds in payment thereof, but that 
instead he used $1,050 of it in part purchase of a check to pay his former 
defalcation of the proceeds of the machine sold to Bland, and that the 
$55.85 has been checked out by the defendant for his own purposes. 

The $1,050 of the proceeds of the machine sold to Brasington thus 
included in the draft sent forward to make good the defalcation in the 
proceeds of the Rland machine is none the less an embezzlement. S. v. 
Foz~st, 114 N.  C., 842. I t  was used for the personal purposes and benefit 
of the defendant to screen himself from punishment on that defalcation, 

and the $55.85 was also drawn out for his own purposes. 
(950) Revisal, 3406, denounces a fraudulent misappropriation or 

misapplication. That statute says "shall fraudulently . . . mis- 
apply," and it does not matter how it was done or for whose benefit. 
S. v. Foust, 114 N. C., 842. "The using by a clerk of money of his 
employer to replace other sums previously appropriated by him to his 
own use constitutes embezzlement, for which he is liable to his employer 
in a civil action. Bowman v. Brown, 52 Iowa, 437. 

I n  Gzbson v. State, 13 Ga., 459, relied on by defendant, i t  mas held 
that a payment made by an agent on a wrong account was not embezzle- 
ment when it appeared that all the money collected by him as a fiduciary 
had been fully paid in. But here, in a matter peculiarly within the 
knowledge of the defendant and in which the company had to rely on 
his statement, he reported that this check was to be credited on the Bland 
purchase (in which he had defaulted), and without its knoviledge or 
consent he directed this application of the check, part of the proceeds 
of which he had derived from the sale of the machine to Brasington. 
This mas a fraudulent misapplication of the proceeds of the check to 
protect himself from liability for the embezzlement of the proceeds of 
the Bland sale. A willful misapplication of funds by a fiduciary is 
within the terms of Reivsal, 3406. 

The National Bank Act provides that any agent "who en~bezzles, ab- 
stracts, or willfully misapplies any of the money, funds, or credits" 
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with which he is intrusted shall be guilty of a misdemeanor. I n  con- 
struing that statute in  U. #. v. Northway ,  120 U.  S., 332, it is said: "It 
is evidently the intention of the statute not to use the words 'embezzle' 
and 'willfully misapply' as synonymous. I n  order to misapply the funds 
of the bank it is not necessary that the officer charged should be in actual 
possession of them by virtue of a trust committed to him. H e  may ab- 
stract them from the other funds of the bank unlawfully, and afterwards 
criminally misapply them, or by virtue of his official relation to the bank 
he may have such control, direction, and power of management as to 
direct an application of the funds in such a manner and under such 
circumstances as to constitute the offense of willful misapplication." 

A general verdict of guilty covers all counts in  the bill-of indictment, 
and if good as to any count, it will be upheld when the offenses charged 
are of the same grade and punishable alike. 8. v. Toole,  106 N. C., 739 ; 
S. v. Robbias, 123 N. C., 730; 8. v. Sheppard,  142 N. C., 586; S. v. 
Avery, 159 N. C., 495. Even if there had been any error as to the count 
on the $1,050 check, there was testimony not contradicted, showing the 
misappropriation of the proceeds of the $55.85 check, and nowhere in 
the record or in the brief of the defendant is there any suggestion 
that there is any exception to the form of that count, and there (951) 
being evidence, the general verdict would stand. 

This is not the case of proving other offenses, but of proving this 
offense by showing that the proceeds of the sale of the machine to 
Brasington were fraudulently misapplied to coyer up another defalca- 
tion by the defendant to the same company, not for the purpose of 
proving the former defalcation, but incidentally to show the fraudulent 
misapplication thereto of the proceeds of the sale to Brasington. 

K O  error. 

ALLEN, J., dissenting: The defendant is indicted for the embezzle- 
ment of two checks, one for $55.85 and the other for $1,050. 

He  was the manager of the branch house of the Case Machine Com- 
pany at Greensboro, and there was employed by the machine company 
at the same branch house a cashier named Kornegay, who was under 
bond and whose duty i t  was to receive the money and funds of the 
company. 

As to the check for $55.85, the State offered evidence tending to prove 
that it was received by the defendant and placed to the credit of his 
personal account in  bank and checked out by him. 

The defendant admitted that he received this check, that he placed it 
to his personal account, and checked it out. He, however, testified that 
a few days before he received the check he had paid to the State Treas- 
urer the $500 automobile tax due by the Case Machine Company to the 
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State, at  the request of the machine company and of its cashier at  
Greensboro, and that the check for $55.85 was handed to him by the 
cashier at  Greensboro for the purpose of reimbursing him in part for 
the money which he had advanced. 

This evidence of the defendant was not contradicted by any evidence 
offered by the State, although if i t  was not true, all the facts were 
within the knowledge of Kornegay, the cashier of the machine company. 

As to the check for $1,050, the evidence offered on the part of the 
State shows that it was turned over to the cashier of the Case Machine 
Company, and that he used this check and other checks to buy a New 
York check for $1,366.27, payable to the Case Machine Company, and 
that this latter check of $1,366.27 was transmitted to the Case Machine 
Company and was received and used by the company. This check was 
sent in a letter prepared by the cashier and signed by the defendant, 
in which the Case Machine Company mas requested to credit the account 
of T. L. Bland with $1,275.83 of the amount. Bland had bought a 
machine for cash and he owed no account to which the amount could 

be credited. 
(952) The defendant testified that he did not know that this request 

to credit the account of Bland was in the letter; that the letter 
was prepared by the cashier and, with other letters prepared by him, 
placed on his desk for signature, and that he signed the letter in the 
ordinary course of business. This was not contradicted by Kornegay, 
the cashier. 

The State also offered evidence of several officers of the machine 
company to the effect that after the defendant was discharged by the 
company he went to Racine and in conversation with them he admitted 
that he had used moneys belonging to the company amounting to about 
$5,000, although they say he denied that he had embezzled any of the 
money or funds of the company, and they do not say that either of the 
checks mentioned in the indictment was referred to. 

The defendant admitted that he had a conversation with the officers 
of the company in Racine, but he denied telling them that he had used 
any money or property of the company. He  says that he was indebted 
to the company in  the sum of $5,000 or $6,000 for automobiles bought 
from the company in the regular course of business, and with the knowl- 
edge of the officers of the company, and that he went to Racine for the 
purpose of asking for time in which to pay; that after he left Racine 
he went to see several of his relatives for the purpose of borrowing the 
money with which to pay the company; that he was unable to do so, and 
that when he was arrested he was at work in  a regular business, and 
that it was his intention to pay the company all he owed it. 
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The defendant introduced sixteen witnesses who testified to his good 
character, and no witnesses were introduced to prove the contrary. 

On this evidence I think the defendant was entitled to an instruction 
that if the jury believed the evidence they ought to acquit the defendant, 
because as to the first check of $55.85, the uncontradicted evidence shows 
that he received i t  from the cashier to reimburse him for moneys that 
he had advanced for the machine company, and as to the second check, 
the defendant received no benefit from it, did not convert it to his own 
use, and i t  was sent to the machine company, whose property it was, 
and used by it. 

His  Honor instructed the jury, among other things, as follows: "The 
court instructs you, as a matter of law, that if you find from the evidence 
beyond a reasonable doubt that this defendant, as a branch house man- 
ager, in that capacity, by reason of that position and in connection with 
the company, received this check for $1,050, and that it was the prop- 
erty of the company, it came into his hands in that relationship, and 
then, with the intent to defraud and deceive the company, did wrong- 
fully and feloniously misrepresent the facts about it t o  the  company, 
and  made a statement to the company to  the  effect tha t  it w a s  the pro- 
ceeds of another collection-I sag, with the intent to deceive and 
cheat and defraud the company, clid transmit  to  t h e m  Lhis money (953) 
as ostensible p a y m ~ n t  of the Bland automobile, a cash sale, when 
i t  mas in truth and in fact the sale of the Brasington automobile, and 
and you find tha t  in tha t  w a y  he so misappropriated and misapplied the 
funds of the company, and so applied, without the company's knowledge, 
misleading the company about the  facts, the money from the Brasington 
automobile in satisfaction of the sale of the Bland automobile, then u p o n  
such  finding of facts, if you are satisfied beyond a reasonable doubt, 
I charge you as a mat ter  of law it u~ould  be your d u t y  to find the 
defendant  guilty." 

I think this instruction erroneous, for two reasons: 
I n  the first place, he charges the jury that the defendant can be con- 

victed under the bill of indictment if he misapplied and misappropriated 
the two checks, and the bill of indictment does not charge a misapplica- 
tion or misappropriation. 

The language of the indictment is that the defendant did "fraudu- 
lently, unlawfully, and feloniously take, make a r a y  with, and secrete 
with intent to embezzle and fraudulently convert to his own use the 
property, and then and there fraudulently, unlawfully, and feloniously 
convert to his own use and embezzle the said property; and the jurors 
aforesaid, and upon their oaths aforesaid, do say, that the said 0. C. 
Elingman then and there in manner and form aforesaid, did fraudu- 
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lently, unlawfully, and feloniously embezzle and convert to his own use 
the said property of the said J. I. Case Threshing Machine Company." 

I n  the next place, I cannot understand how a defendant can be con- 
victed of embezzling and converting property to his own use when he 
has not used the property and ~vhen it has been turned over to the owner 
and has been used by the owner, although he may have intentionally 
directed i t  to be applied to some other account; and the authorities seem 
to support this position, and I find none to the contrary. 

I n  Commonwealth v. Este, 140 Mass., 279, the treasurer of a town 
obtained money from a bank on a promissory note of the town and used 
the money in paying proper town charges. I t  was held that he could 
not be convicted of an embezzlement of the money, although he did not 
account for it to the town, and although such use of the money was con- 
trived as a part of a scheme to defraud the town and cover up an embez- 
zlement of money already made or intended to be made. On page 284 
of that case the Court says: "We deem it clear that whatever part was so 
used and intended to be used was not embezzled, even if the use was con- 
trived as part of a scheme to defraud the town. The fact that the pay- 
ment was a means of embezzling other money in the past would not make 

i t  an embezzlement of the money paid. Neither would the fact 
(954) that he represented it to the town (not to the payees) as a pay- 

melit of other town money; that is, as a payment from his balance 
on hahd, and not from the notes. Embezzlement retains so much of the 
character of larceny that it is essential to the commission of the crime 
that the owner should be deprived of the property embezzled by an ad- 
verse holding or use. No doubt, questions may arise as to mhat is a 
sufficient deprivation or adverse holdmg, as in Commonwealth v. Mason, 
105 Uass., 163, and cases cited. . . . But the principle remains, and, 
when property is held at every moment as and for the master's property, 
fraud as to the source from which i t  comes, or fraudulent intent as to 
something else, is not a sufficient substitute for the missing element. To 
this extent we entirely agree with the English cases of Regina v. Poole; 
Dearsley 85 Bell, 385; Regina v. Hollozoay, 2 C. and K., 942, and 1 Deni- 
son, 370; and Rex v. Webb, 1 Moody, 431. We think that the fourth 
ruling requested should have been given. Justice to the defendant also 
required that a similar instruction should haae been given as to the other 
transaction not embraced in that request." 

The fourth ruling above referred to, which the Court says should have 
been given in behalf of the defendant, is as follows : "If the jury shall 
find that the $1,800 received by the defendant of the Marlborough Sav- 
ings Bank was used by the defendant in paying proper town charges, 
and he intended so to use it, then such use would not be embezzlement, 
although it was not accounted for in his account with the town." 
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The same principle is also announced in Chaplin v. Lee, 18 Neb., 440 ; 
S. v. Xchumacher, 162 Iowa, 231; Higbee v. Xtnte, 74 Neb., 331. I n  
this last case the Court says: "Unless the owner is deprived of the thing 
(the money or property) inaolved in the transaction, there can, of 
course, be no embezzlement." Citing several cases. 

I n  State v. Jones, 25 Idaho, 587, "The correct rule of law governing 
such facts is that unless the owner is deprived of the money or property 
involved in the transaction there can, of course, be no embezzlement. 
The owner must be deprived of the use of the property claimed to be 
embezzled by an adverse use or holding." 

A case involving the principle contended for by defendant is Gibson v. 
State, 13 Ga. App., 459, rehearing denied 23 September, 1913. Gibson 
mas elected tax collector of Brooks County, Georgia, to fill the unexpired 
term of his deceased father, ~vho had held that office for many years. 
At the time he was inducted into office there was a shortage in the ac- 
counts of his father of several thousand dollars which had been collected 
as taxes for 1908. I n  1909 the defendant Gibson collected the 
taxes for that year and applied them to the settlement of the (955) 
shortage of 1908. I n  the summer of 1910 Gibson was called upon 
for a settlement, but he was unable to comply with this demand because 
the funds had been applied as collection upon the accounts of his father 
for the year 1908. H e  v a s  thereupon indicted for embezzlement, tried 
and convicted, and upon appeal the judgment was reversed. Among 
other things, the Court says: "The single proposition upon which we 
base our ruling is that one cannot be shown to be guilty of embezzlement 
who has paid over all the money which he has collected to the person to 
whom it is due, even thought he may have paid it upon the wrong ac- 
count. The record shows that every dollar collected by this defendant 
was paid by him, either to the county of Brooks if it was county tax, or 
to the Comptroller-General if it was a State tax. I t  is true, he directed 
that the money be applied to the shortage of his deceased father, in the 
effort to preserve the memory of that father from disgrace; but, after 
all, the county of Brooks and the State of Georgia received eTery dollar 
he collected, and it requires nothing more than the application of these 
payments to the proper account to correct the mrong, if any, done by the 
defendant." 

The defendant seems to have been found guilty upon the general idea 
that he has done something mrong, without regard to the charge in the 
indictment, and it is only in this may, as I see it, that the conviction 
can be sustained. 

HOKE, J., concurs. 
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Cited: S. v. ~ r u d ~ , '  177 N.C. 588 (2c) ; S. v. Wadford, 1 9 4  N.C. 340 
( I d )  ; S. v. Muslin8, 195  K.C. 540 (2c). 

STATE v. ANDERSON TANKERSLEY, ARTHUR KELLY, AKD 

CLYDE WILSON. 

(Filed 6 December, 1916.) 

1. Criminal Law-Criminal Negligence-Evidence-Homicide. 
I n  order to hold one a criminal for a negligent act of omission or com- 

mission, the act complained of must be a higher degree of negligence 
than is required to establish negligent default on a mere civil issue, and 
in order to a conviction of involuntary manslaughter, attributable to a 
negligent omission of duty, when engaged in a lawful act, i t  must be 
shown that  a homicide was not improbable, under all the facts existent 
a t  the time and which should reasonably have a n  influence rPnd effect on 
the person charged. 

2. Same-Locomotive Engineer-Collision-Signals. 
Three northbound trains were ordered to pass a t  a certain station a t  

night, the first to proceed to the station and stop on a parallel track, the 
second 1,200 feet south of the station, an irregular stopping place, and 
near a cross-over switch by means of which i t  could have taken a n  avail- 
able siding, but which was permitted to remain on the main track for 
seven minutes until collided with by the third, a fast  passenger train 
required to make its schedule, which it  was then making. South of the 
location of the second train the track curved 2% or 3 degrees for a dis- 
tance of about 600 feet, and a t  its southern termination was an electric 
signal, with another such signal about 1,000 feet further south, both 
operated a t  the railroad yards beyond, and with which the prevailing 
conditions of the track should have been shown, but the first showed 
track was clear and the second that  the main-line track switch was set 
for a side-track and that  the engineer can proceed to the station "pre- 
pared to stop within the limits of his vision." There was nothing to 
indicate to the engineer of the third train that  the second one was ahead 
on the main-line track, and that  he should stop his t ra in;  and the em- 
ployees on the second train failed to comply with the company's rules to 
place torpedoes behind them on the track or send a man back with a 
lantern to warn approaching trains. Held, the evidence was insufficient 
to convict the defendant engineer on the third train of manslaughter, in 
the absence of evidence that  he was aware that  a train was ahead of 
him on the track a t  the time, or that  a homicide would reasonably be 
expected to follow from anything that  he did or failed to do. 

3. Ckiminal Law-Homicide-NonsuitAppeal and  E r r o r - J u d g m e n t  
Verdict. 

Upon motion to nonsuit upon the evidence on a trial for a homicide, 
now allowed by statute, when i t  appears that the evidence is insufficient 
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for conviction, the action will be dismissed, and, under the statute, the 
judgment thereof has the same force and effect as a verdict of not guilty. 

INDICTMENT for murder of C. E. Hall and H. C. Severs, tried (956) 
before Perguson, J., and a jury, at Xay  Term, 1916, of ROWAN, 
the charge being that the killing of these persons was caused by the crim- 
inal negligence of the defendants Anderson Tankersley and Arthur 
Kelly, engineer and fireman on train No. 38, and Clyde Wilson, flagman 
of train 2d No. 32, both being trains of the Southern Railway Company 
going north from Charlotte via Salisbury, N. C., and by reason of which 
No. 38 ran into 2d No. 32, stationary on the north main line of the 
Southern road, about 1,200 feet south of the railway station at  Salis- 
bury. The killing of the persons stated by train 38 and the attendant 
circumstances having been shown forth in evidence, defendant, as al- 
lowed by chapter 73, Laws 1913, in apt time, moved that the action be 
dismissed as on judgment of nonsuit. The motion was allowed a's to the 
fireman, Arthur Kelly, denied as to the other two defendants, and, these 
being put on trial, there was verdict of not guilty as to Clyde Wilson 
and defendant Tankersley was convicted of manslaughter. Judgment 
on the verdict, and defendant excepted and appealed. 

Attorney-General Biclcett and Assistant Attorney-General Cnl- (957) 
vert for the State. 

A. H. Price, L. A. Clement, and T. P. Hudson for defendaat. 

HOKE, J. We have given this case the careful consideration that the 
supreme importance of the issue demands, and are of opinion that the 
conviction of manslaughter cannot be sustained. The facts in evidence 
tended to show that on the night of 24 November, 1915, three fast pas- 
senger trains of the Southern Railway departed from the station at 
Charlotte, N. C., going north via Salisbury, No. 32, the regula'r train 
from Jacksonville to New York, leaving Charlotte at  8 :06 p. m., second 
No. 32, the "Baseball Special," leaving Charlotte at  8:lO; No. 38, the 
S. W. Limited from New Orleans to New York, leaving Charlotte a t  
8 :31; this last being a heavy train on a fast run and expected and re- 
quired to make its schedule time. That first No. 32 arrived at  Salisbury 
at  9 :I4 and was allowed to proceed on up to the station; that second 32 
arrived a t  Salisbury at  9 :30 and was stopped 1,200 feet south of the 
station on the main line of the north-bound track and not far south of 
the cross-switch, by which north-bound trains were let in  on parellel side- 
tracks leading up to the station; there were three of these side-tracks, all 
available to this train, if so directed, so far  as the evidence shows; that 
this train remained on the main track at the poiat indicated seven min- 
utes, until 9:37, when it was run into by train No. 38, and two of its 
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passengers killed, those mentioned in the bill of indictment, and many 
others seriously injured; that proceeding south from the position of 
second NO. 32, the main tracks curre  to the right, on a curvature of 
2% to 3 degrees, which extends for about 600 feet, when the road again 
goes off at  a tangent; that at or about the southern termination of this 
curve and at the ice factory crossing there is an electric signal, KO. 3370, 
with double arms, the upper arm being to indicate conditions of the main 
tracks; that most of these block signals on the Southern Railway hare 
only one arm, but this and another just north of the station, No. 3363, 
have t-c~o; that further south, on the tangent, about 1,000 to 1,200 feet 
from the ice factory signal, there is another electric cautionary 
signal, its purpose being chiefly to give notice of conditions prevailing at 
the ice factory or block signal; that these two electric signals are con- 

' trolled from the yard at Salisbury and that at  the ice factory can be 
made to show only red lights, which called for a stop of approaching 
trains, and it can also show, by red upper and green lower light, the 
conditions existent at the time of the catastrophe; that the main-line 
track switch is set for one of the diverging side-tracks and that the engi- 
neer can proceed to the station, prepared to stop within the limits of 

his  isi ion. The proof showed further that the stop made by second 
(958) No. 32 was an irregular stop, and, when one of that character 

occurred, the flagman was required by the rules of the company 
to proceed immediately back and "protect his trainv-"Go back eighteen 
telegraph poles and put down one torpedo, then go back nine poles and 
place two torpedos, ten yards apart, then come back to one and remain 
until called in. I f  a first-class train is due within ten minutes he would 
have to stay there and come in on that train. I f  the evidence in this 
case should show that the special or second 32 was between the passenger 
station and the switch south of the cross-over diverging switch into the 
station, it was the duty of the flagman to proceed back at  once in accord- 
ance with Rule 99, and if train 38 was due to arrive at that point within 
ten minutes it was the duty of the flagman on second 32 to stay there 
and flag 38, inform them where his train was, and come in on the engine 
of 38. Rule 99 is a rule that applies to flagmen." 

2. That this was a most unusual stop, one of the State's witnesses testi- 
fying that he had never known a passenger train stopped at that place 
since he had been connected with the Southern Railway, and, in view of 
the fact that a fast passenger train was scheduled to arrive in the course 
of a few minutes, a stay there of seven minutes was an inexcusable stop 
unless the train had been fully protected by proper and adequate signals, 
and the evidence is uncontradicted that no such protection was afforded 
or even attempted. Second No. 32 was provided with torpedoes and 
with a red lantern, but no flagman went back to place former, and no 
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adequate attempt even was made to protect the train with a lantern. 
The conductor of second No. 32 testified that, after being there for a few 
minutes, he saw the flagman at the end of the train with a white lantern, 
and he told him he had better go back and look out for 38; that the flag- 
man had to go into his train and get his red lantern, and, almost imme- 
diately after he had started back the light of No. 38 was seen as it came 
around the curve from the south. According to testimony, the flagman 
only got back about 200 feet, and there is much disinterested testimony 
to the effect that he did not leave the rear of his train. Again, under 
the circumstances disclosed by this evidence, with that train filled with 
passengers on the north-bound main line and south of the cross-o~~er 
switch, with No. 38 approaching around a curve and to arrive in  a few 
minutes, these electric signals, by every rule of prudence, should have 
called to the engineer to stop. I t  was shown that it could have been done 
by a simple turn of the hand by some one in the yard; but no such warn- 
ing was given. On the contrary, the testimony tends to show that the 
cautionary signal at the cotton mill crossing gave indication that 
the track was clear and the ice factory signal gave no order to (959) 
stop his train, but that "the main line switch is set for one of the 
diverging tracks; proceed n-ith caution and be prepared to stop within 
the limits of your vision." This, as argued by counsel, was at best an  
indeterminate signal, leaving much to the discretion of the engineer of 
the approaching train, "both as to speed, distance, and vision." 

The testimony on the part of the State varies as to the exact speed 
to which defendant had reduced his train at the time of the collision, 
different witnesses giving it, by estimate, at 10, 15, 18, and 20 miles per 
hour; but, under the circumstances disclosed by the record, with only a 
signal of that character to guide him and with nothing whatever to show 
that there was a passenger train between him and the cross-over switch 
or any likelihood of it, even if he had not reduced his train to the speed 
required by the highest prudence, or even if he did fail to stop it within 
120 feet, the distance he was able to see ahead, around the curve, this, 
while i t  might be considered an error of judgment, or even a negligent 
default on a civil issue, should not by any reasonable or just estimate of 
his conduct be imputed to him for a crime. The decisions of the courts 
have described in different terms the kind of negligence required to con- 
stitute crime. I n  some of them it is said to be negligence that is "culp- 
able and gross." I n  others, that it must be such as to show a reckless - 
disregard of the safety of others, etc., but all of the authorities are 
agreed that in order to hold one a criminal there must be a higher de- 
gree of negligence than is required to establish negligent default on a 
mere civil issue, and that in order to a conviction of involuntary man- 
slaughter, attributable to a negligent omission of duty, when engaged in 
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a lawful act it must be shown that a homicide was not improbable under 
all the facts existent at the time and which should reasonably have an 
influence and effect on the conduct of the person charged. As apposite 
to the facts of this record, the position is very well stated in 1 McLean's 
Criminal Law, see. 350, as follows: "A negligence which will render 
unintentional homicide criminal is such carelessness or recklessness as is 
incompatible with a proper regard for human life. An act of omission 
as well as commission may be so criminal as to render death resulting 
therefrom manslaughter. But the omission must be one likely to cause 
death." Many cases on the subject show this to be a correct statement 
of the principle and are against the validity of the present conviction. 
S. v. Vines, 93 N. C., 493; 137. v. O'Brien, 32 N.  J .  L., 169; S. v. Hoore, 
129 Iowa, 514; 8. v. Goetza, 83 Conn., 437; People v. Barres, 182 Mich., 

179 ; Ferguson's case, Lewis Crim. cases, 181 ; 1 Russell on Crimes 
(960) (9 Ed.), pp. 577-878; 21 Cyc., p. 765. 

Recurring to the facts in evidence, as we are enabled to under- 
stand them, the defendant on the night in question was the engineer on a 
fast passenger train going north, and expected and required to make his 
schedule, and was running on his usual time. A cautionary signal 1,600 
or 1,700 feet south of the switch gave no indication that the track ahead 
was obstructed in any way; another signal, 600 feet back, gave him no 
order to stop his train, but only, '(Switch turned for diverging track; 
proceed with caution, prepared to stop within the limit of your vision." 
There were no torpedoes placed to warn him that a train, filled with un- 
suspecting and heipless passengers, was on the track ahead and exposed 
to destruction; not even a red lantern waved at any point likely to give 
him notice. There was not only nothing to warn him of the perilous 
position of second No. 32, but i t  was not shown that he had any knowl- 
edge of the existence of such a train on that night, and the only signal 
given him, to our apprehension, signified that there was no train between 
him and the cross-over switch where he was notified to go in on a side- 
track. On the record. therefore. defendant should not be convicted of 
the crime of manslaughter, because of an utter absence of proof that a 
homicide could have been reasonably expected to follow from anything 
that he did or omitted to do, and his motion to dismiss the case against 
him should have been allowed. 

This will be certified, to the end that the prosecution against the 
defendant be dismissed and that under the statute the judgment shall 
have the force and effect of a verdict of not guilty. 

Action dismissed. 

Cited: 8. v. McIver, 175 N.C. 766 ( l c ) ;  8. v. Oalcley, 176 N.C. 757 
( I c ) ;  8. v. Gray, 180 N.C. 701, 702, 703 ( I c ) ;  X. v. Rountree, 181 
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N.C. 538 ( l c ) ;  8. v. Whaley, 1 9 1  N.C. 390 ( l c ) ;  S. v. Evans,  194  N.C. 
1 2 4  ( l c )  ; S. v. Leonard, 195 N.C. 254 ( l c )  ; S. v. Satterfield, 198 N.C. 
685 ( l c ) ;  8. v. D u r h a m ,  201 N.C.  371 ( l c ) ;  S. v .  Xtansell, 203 N.C. 
71 ( l c )  ; S. v.  Cope, 204 N.C. 3 1  ( l c )  ; S. v. Huggins,  214 N.C. 570 
( l c ) ;  S. v. Lowery, 223 N.C. 603 ( I c ) ;  S. v.  Williams, 231 N.C. 215, 
216, ( l c ) .  

STATE v. FRAXK FOSTER. 

(Filed 6 December, 1916.) 

1. Jurors - Expressed Opinion - Findings -Impartiality - Appeal and 
Error. 

A juror who states that he has fo-med and expressed a n  opinion adverse 
to the defendant on trial for a homicide, but that  he could hear the case 
and render a rerdict according to the evidence and the law, is not held 
on appeal to be disqualified to serve, when the trial judge has ruled that 
he was fair and impartial. 

2. Appeal and  Error-Exceptions-Assignments of Error. 
An assignment of error not based upon exception will not be considered 

on appeal. 

3. Appeal and  Error-Evidence-Competent i n  Part-Exceptions. 
Exception taken to eridence generally, some of mhich is competent, will 

not be held for reversible error on appeal, for exception should be taken 
specifically to the part that is not competent. 

4. Homicide-Common Design-Evidence. 
Where there is sufficient evidence that two defendants were acting to- 

gether with common design to commit a homicide, the declarations or 
conduct of one of the parties in furtherance of their purpose is competent 
against the other. 

5. Instructions-Trials-Evidence-Statements of Counsel. 
Upon this trial for a homicide, a charge of the court is held without 

error mhich instructed the jury to find the facts upon the evidence, and 
not from what the counsel and the court said. 

6. Homicide-Murder-Evidence-Restricted Inquiry. 
Where there is no evidence of manslaughter, upon a trial for a homi- 

cide, i t  is proper for the trial judge to restrict the inquiry to murder in 
the first or second degree, when there is evidence thereof. 

7. Homicide-Burden of Proof-Matters i n  Excuse. 
Upon a trial for a homicide the burden is on the State to show beyond 

a reasonable doubt that  the killing was done with premeditation and 
deliberation, to convict of murder; and for the defendant to show matters 
in  justification, mitigation, or excuse mhich would reduce the degree of 
the crime. 

1019 



I N  THE SUPREME COURT. 

8. Homicide-Murder-Instructions-Appeal and  E r r o l ~ H a r m l e s s  Error. 
Where upon a trial for a homicide the trial judge has sufficiently de- 

fined the words "premeditation and deliberation" necessary for a con- 
viction of murder in  the first degree, the mere use of the words disjunc- 
tively, in a single instance, will not be held as  reversible error. 

9. Appeal and Error-Instructions-Contentions-Objections and  Excep- 
tions. 

Objection to a n  alleged prejudicial misstatement of the contention of a 
party by the judge in his instructions to the jury must be taken a t  the 
time, and exception thereafter taken comes too late, and will not be con- 
sidered on appeal. 

10. Homicide-Instructions-Intoxication-Evidence-Appeal and  Error. 
While the state of intoxication which will prevent deliberation and 

premeditation on the part of one accused of a homicide. and reduce the 
crime from murder in the first degree. does not depend upon whether 
the intoxication was roluntary on his part, it mill not be held prejudicial 
error for the trial judge to have so charged the jury. when i t  appears 
that  there was no sufficient evidence that  the accused a t  the time of the 
homicide was too intoxicated t o  premeditate or deliberate upon the crime, 
but that  i t  mas preconceived and committed by him with a fixed purpose 
to perpetuate it. 

11. Instructions-Homicide-Murder-Intoxication - Appeal and  Error  - 
Harmless Error. 

Where the charge of a judge, upon a trial for a homicide, taken as  a 
whole, correctly states the law as  to the prisoner's state of intoxication 
which would reduce the crime from murder in  the first degree, an acci- 
dental slip of the judge in the use of the words "inroluntary drunlien- 
ness" in connection therewith will not be held as  reversible error. 

(962) INDICTXENT for  murder ,  tried before Lane, J., and  a jury, a t  
Apr i l  Term, 1916, of POLK. 

T h e  prisoner a n d  E d .  Bridgeman were indicted for  the  murder  of 
J o h n  Hayes  on 25 December, 1915. T h e  j u r y  conricted the  prisoner of 
murder  i n  t h e  first degree and  he  h a s  appealed f r o m  the judgment upon 
t h e  verdict. E d .  Bridgeman was convicted of murder  i n  t h e  second de- 
gree, but  the verdict mas set aside by  the  court. 

Attorney-General Biclceft and Assistant Attorney-General Calceri for 
the State. 

Spainhour (e. -Mull, A. Y .  Arledge for defendant. 

WALKER, J. There  a r e  m a n y  exceptions i n  t h e  record, b u t  when they 
a r e  classified a n d  each assigned to i ts  proper group, there a r e  really very 
few. W e  will consider the  assignments of e r ror  i n  their  numerical  order. 
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First. The challenge to a juror because he had formed and expressed 
a n  opinion was fully met by the ruling of the court, upon evidence, that 
he was fair and impartial. He  stated that, notwithstanding the opinion 
he had formed, he could hear the case and render a verdict according to 
the lam and the evidence. The exception, therefore, falls within the 
principle as stated in S. v. Banner, 149 N.  C., 519, and is overruled. 
See, also, 8. v. DeGruf, 113 N.  C., 688; 8. v. Green, 95 N. C., 611; 
S. v. Ki'ilgore, 93 N.  C., 533. I t  does not clearly appear that the chal- 
lenges of the prisoners had been exhausted. Gregory's Supplement, see. 
3263; S. v. Banner, supm. 

Second. This assignment is not based upon any exception, and cannot, 
therefore, be considered. Worley v. Logging Co., 157 K. C., 490; Mc- 
Leod v. Gooch, 162 N.  C., 122; S. 21. Freeze, 170 N. C., 710. I t  does not 
appear, though, that this prisoner excepted individually to the evidence 
of Urs. Hulda Haynes, nor do we see that it mas prejudicial to him. 
Besides, there was no serious denial, and could not be, that this prisoner 
committed the homicide, whether excusably or not. The exception, if it 
may be regarded as properly taken in apt time, extended to a mass of 
evidence, some of which was competent upon certain phases of the case. 
I t  should have specified the objectionable testimony. R. R. v. M f g .  Co., 
169 N. C., 156; S. v. English, 164 N. C., 508; Wilson v. Lumber Co., 
131 N .  C., 163; S. v. Ledford, 133 N .  C., 714. 

Third. The evidence covered by this and the next six excep- (963) 
tions, which will include the ninth, was competent in part, and 
each of the exceptions is, therefore, amenable to the rule we have just 
stated when passing upon the second exception. The evidence was either 
competent as to both prisoners or as to Ed. Bridgeman, and the excep- 
tions are made jointly. But upon a review of all the evidence embraced 
by these exceptions we do not see that i t  was prejudicial to the prisoner. 
I t  may also be said that there was sufficient evidence to show that the 
prisoner and Ed. Bridgeman were acting together or in concert, and 
when there is such concert of action, or common design, the declarations 
or conduct of one of the parties in furtherance of their purpose is compe- 
tent against the other conspirator. S. v. Anderson, 92 N.  C., 733 ; S. v. 
Turner, 119 N.  C., 841, 848. I t  was held in S. 21. Anderson, supra, as 
appears by the headnotes: "While i t  is a general rule of evidence that 
the acts and declarations of a person in the absence of the prisoner are not 
admissible in evidence against him, yet there are exceptions, one of which 
is in  case of a conspiracy to do an unlawful act, when the acts and dec- 
larations of conspirators, in furtherance of the common purpose, are 
competent, although made in the absence of the others. The least degree 
of consent or collusion between parties to an illegal transaction makes 
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the act of one the act of the others." A large part of the testimony, and 
the material part, related to what was done at the time and place of the 
homicide, and was competent as pars re i  gestle. 

Fourth. This and the next two exceptions relate to the testimony of 
Florence Thomason, Mule Russell, and Horace Johnson, as to the con- 
duct of Ed. Bridgeman and the prisoner. These exceptions are all open 
to the same criticism as the second of the exce~tions. Some of the evi- 
dence to which objection was made was competent, and the objectionable 
part is not specifically stated. But we think the evidence is generally 
relevant to show the condition of the prisoners, their temper and dispo- 
sition toward the parties they overtook when the homicide was com- 
mitted, and their object in going to the place. While not very strong, 
we cannot say it was not some evidence for the purpose of disclosing 
those facts. I t ,  at least, did no harm to this prisoner. 

Fifth. The thirteenth and fourteenth exceptions are clearly untenable. 
I t  was manifestly proper for the court to tell the jury that they must 
find the facts from the evidence and not from what counsel or the court 
had said. 

Sixth. The next three exceptions cannot be sustained. There was no 
evidence of manslaughter, and the judge correctly restricted the inquiry 
to murder in  the first or second degree or acquittal. There was no sud- 
den heat of blood or legal provocation. The court's definition of the 
different degrees of homicide was correct. 

Seventh. That the burden is upon the prisoner to satisfy the 
(964) jury by proof of any matters of justification, excuse, or mitiga- 

tion has been too long settled to be now questioned. The jury 
were instructed that the burden was upon the State to establish beyond 
a reasonable doubt that the prisoner killed the deceased with premedita- 
tion and deliberation. The charge was correct and in accordance with 
the authorities. X. v. Bst ta in ,  89 N. C., 481; X. v. Simonds, 154 N. C., 
197; 8. v. Rowe, 155 N. C., 436; 8. v. Yates, 155 N. C., 450; 8. v. Vann, 
162 N. C., 534; 8. v. Cameron, 166 N. C., 379. This disposes of the 
nineteenth assignment of error. 

Eighth. The court sufficiently defined the meaning of the words "pre- 
meditation and deliberation," and the jury could not have been misled 
as to what was necessary to be found by them in order to convict of 
murder in  the first degree, and the mere use of the words disjunctively 
in a single instance was inadvertent and did not prejudice the prisoner, 
as, in other parts of the charge, the law was stated so clearly and re- 
peatedly that the jury could not have misunderstood it. A similar ex- 
pression was used in B. v. Logan, 161 N. C., 235, and held not to be 
reversible error, as it was sufficiently overcome by the charge, if read 
as a whole. 
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Ninth. There were several exceptions taken to the statement by the 
court of the contentions in the case, but if they were not properly stated, 
objection should have been made at the time, so that the necessary cor- 
rection could be made. X. v. Cox, 153 N. G., 635; Jef f ress v. R. R., 158 
N. C., 215; 8. v. Blaclcwell, 162 N. C., 672; X. v. Camerorr, 166 N. C., 
379. I t  will not do to take the chance of a favorable verdict and except 
afterwards if it is adverse. The objection then comes too late. Parties 
must be watchful and diligent if they would preserve their rights, and 
this means that every objection must be made in apt time and in the 
proper way. 8. v. Tyson, 133 N. C., 692. We said in that case at  
p. 699 : "A party will not be permitted to treat with indifference any- 
thing said or done during the trial that may injuriously affect his inter- 
ests, thus taking the chance of a favorable verdict, and afterwards, when 
he has lost, assert for the first time that he has been prejudiced by what 
occurred. His  silence will be taken as a tacit admission that at  the time 
he thought he was suffering no harm, but was perhaps gaining an aduan- 
tage, and consequently it will be regarded as a waiver of his right after- 
wards to object. Having been silent when he should have spoken, we 
will not permit him to speak when by every consideration of fairness he 
should be silent. We will not give him two chances. The law helps 
those who are vigilant, not those who sleep upon their rights. He ~ h o  
would save his rights must be prompt in asserting them." 

Tenth. This brings us to the consideration of what is the main excep- 
tion of the prisoner. He  complains by one or two exceptions that 
in one instance the learned judge used the expression "involun- (965) 
tary drunkenness'' when instructing the jury with respect to the 
effect of drunkenness upon the prisoner's guilt or upon his capacity for 
premeditation and deliberation. I t  makes no difference, it is true, as to 
whether the drunkenness is voluntary or involuntary, and the expression 
"involuntary drunkenness," considered by itself, or abstractly, might be 
error, but i t  was clearIy harmless here. We considered, somewhat at 
large, the question as to the effect of intoxication upon criminal guilt in 
X. v. English, 164 N. C., 497. Drunkenness is no excuse for crime, as has 
often been said; but where a specific intent is essential to the criminality 
of the act, or there must be premeditation or deliberation, or some mental 
process of the kind in order to determine the degree of the crime, it is 
proper to consider the prisoner's mental condition at  the time the alleged 
offense was committed. I f  he was not able for any reason to think out 
before hand what he intended to do, and to weigh it and understand the 
nature and consequences of his act, he should not be held to the same 
measure of responsibility as one with better faculties and a clearer mind 
should be. Wharton says, in his work on Homicide (3 Ed.), p. 811: 

33-172 1023 



I N  THE SUPREME COURT. [I 72 

"Intoxication, though voluntary, is to be considered by the jury in a 
prosecution for murder in the first degree, in which a premeditated de- 
sign to cause death is essential, with reference to its effect upon the abil- 
ity of the accused at the time to form and entertain such a design, not 
because, per se, it either excuses or mitigates the crime, but because in 
connection r i t h  other facts, an absence of malice or premeditation may 
appear. Drunkenness as evidence of want of premeditation or delibera- 
tion is not within the rule which excludes i t  as an excuse for crime. And 
a person who commits a crime when so drunk as to be incapable of form- 
ing a deliberate and premeditated design to kill is not guilty of murder 
i n  the first degree. The influence of intoxication upon the question of the 
existence of premeditation, h o ~ ~ e v e r ,  depends upon its degree, and its ef- 
fect on the mind and passions. K O  inference of the absence of delibera- 
tion and pren~editatioa arises from intoxication as a matter of lam; and 
intoxication cannot serve as an excuse for the offender; and it should be 
received ~ ~ i t h  great caution, even for the purpose of reducing the crime 
to a lower degree." This principle was approved in 8. v. English, supm, 
and S. v. Shelton, 164 X. C., 513, and in the last cited case it mas said, 
at p. 517, quoting from S. v.  Murphy,  157 N. C., 614: "Where a spe- 
cific intent is essential to constitute crime, the fact of intoxication may 
negative its existence. Accordingly, since the statute dividing the crime 
of murder into two degrees, and in cases where it becomes necessary, in 
order to convict an offender of murder in the first degree, to establish 
that the killing was deliberate and premeditated, these terms contain, as 
an essential element of the crime of murder, a purpose to kill pre~-iously 

formed after weighing the matter (S. ?;. Banlrs, 143 N. C., 658; 
(966) S. v. Dotoden, 118 K. C., 1148)) a mental process embodying a 

specific definite intent; and if it is shown that an offender charged 
with such crime is so drunk that he is utterly unable to form or enter- 
tain this essential purpose, he should not be convicted of the higher of- 
fense. I t  is said in some of the cases, and the statement has our un- 
qualified approval, that the doctrine in question should be applied with 
great caution. I t  does not exist i11 reference to murder in the second 
degree nor as to manslaughter. I t  has been excluded in well considered 
decisions where the facts show that the purpose to kill was deliberately 
formed when sober, though it mas executed when drunk, a position pre- 
sented in 8. 11. Kale, 124 N. C., 816, and approx-ed and recognized in 
Arzmnn ?;. Indiana, 123 Ind., 345, and it does not avail from the fact 
that an offender is, at the time, under the influence of intoxicants, un- 
less, as hereinbefore stated, his mind is so affected that he is unable to 
form or entertain the specified purpose referred to." This case in some 
of its features is much like X. v. English, supra, and 8. v. Shelton, supra. 
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I n  the Sheltom case the Court thus stated the rule: "All the authorities 
agree that to make such defense available the evidence must show that at 
the time of the killing the prisoner's mind and reason were so completely 
intoxicated and overthrown as to render him utterly incapable of form- 
ing a deliberate and premeditated purpose to kill. As the doctrine is one 
that is dangerous in its application, it is allowed only in very clear cases ; 
and where the evidence shows that the purpose to kill was deliberately 
and premeditatedly formed when sober, the imbibing of intoxicants to 
whatever extent in order to carry out the design will not avail as a de- 
fense." Keeping these principles in mind, and testing this case by them, 
we do not think there n7as sufficient evidence of intoxication to make 
them applicable, and if the language of the judge was erroneous in it- 
self, i t  does not invalidate the trial, as it was immaterial and harmless. 
I t  was Christmas day and the prisoner may have been drinking, but he 
introduced no testimony, and that of the State tends to show that he was 
sober, and so does his conduct immediately preceding the fatal shot. 
There is evidence from which it may be inferred that he and his com- 
panion, Ed. Bridgeman, were not in a very good frame of mind, but were 
seeking trouble. Their actions and conduct before and at  the time of the 
homicide would indicate that they were not friendly toward the de- 
ceased, perhaps on account of some jealousy aroused by the preference 
which one of the women, Florence Thornason, had shown for him. I f  
the prisoner was drunk, he did not act like he was, nor did he make the 
impression on the bystanders that he was intoxicated, but, on the con- 
trary, he had come to the spot with his gun and evidently bent upon 
mischief, and he seemed to do the intended deed with steadiness of pur- 
pose, if not with pitiless coolness and deliberation, and apparently 
without the slightest regard for consequences. He  had sense (961) 
enough not to take the chance of killing any of the others stand- 
ing near by, as he gave this order to his intended victim, who mas brave 
enough, to defend himself, but utterly helpless and unable to do so : "Fall 
out of the crowd, John, and God damn you, I will kill you." He then 
fired his gun with the fatal result. The prisoner did not display the un- 
natural manner or temper of a man inflamed by liquor, but the calm 
and determined purpose of one who had normal possession of his mental 
faculties and knew full well what he was about to do. Furthermore, he 
had tried before to kill John Hayes, and lvas prevented from doing so, at 
the time, by Ed. Bridgeman. This was evidence of his design or definite 
purpose to kill formed beforehand, and the circumstances immediately 
attending the act of firing the gun tended to show the deliberation, and 
supplied, therefore, the other element of murder in  the first degree. The 
jury took this view of the case, under a charge free from error and sup- 
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ported by evidence. Bu t  if it were otherwise, we do not think the mere 
accidental slip of the judge could have misguided the jury in  view of the 
very clear and explicit statement of the law in other parts  of the charge. 
Looking a t  the instructions as a whole, and we are required so to do, the 
jury must have understood that  it was, after all, the state of the prison- 
er's mind as a result of intoxication, and not how the latter was caused, 
which determined the degree of homicide. There may be palliating cir- 
cumstances i n  this case not disclosed by the record, but there is nothing 
which, i n  law, reduces the homicide from the degree for which the jury 
rendered their  verdict. 

N o  error. 

Cited: X. v. Terry, 173 N.C. 763 ( lcc)  ; S. v. Little, 174 N.C. 801 
(9cc) ; Wcoten v. Order of Odd PeZZows, 176 N.C. 62 (3c) ; Alexander 
v. Cedar Worlcs, 177 N.C. 149 (9c) ; Bank v. Pack, 178 N.C. 391 (9c) ; 
S. v. Bailey, 179 N.C. 727 ( l c )  ; Walker v. Burt, 182 N.C. 330 (9c) ; 
X. v. Montgome~y, 183 K.C. 753 ( I c )  ; S. v. Winder; 183 N.C. 778 ( l c )  ; 
Brown v. Hillsboro, 185 N.C. 374 (5c) ; 8. v. Williams, 189 N.C. 620 
(10c);  X. v. Trott, 190 N.C. 678 (10c) ;  X. v. Lea, 203 N.C. 34 (9c) ;  
S. v. Rittings, 206 K.C. 803 (9c) ; AS'. v. dlston, 210 N.C. 262 (10c) ; 
8. v. Hawkins, 214 N.C. 333 (10c) ; 8. v. Cureton, 218 N.C. 495 (10c) ; 
X. v. DeGraffenreid, 224 K.C. 518 ( l c )  ; S. v. Davenport, 227 N.C. 492 
( l c )  ; S. v. Creech, 229 N.C. 674 (7c, 10c) ;  X. v. Creech, 229 S .C.  679, 
680 (IOj). 

STATE v. MARION MOODY. 

(Filed 19 December, 1916.) 

Criminal Law-Seduction-Trials-Supporting Evidence-Statutes. 
Upon trial under an indictment for seduction under a breach of promise 

of marriage, Revisal, see. 3354, requiring supporting evidence to make that 
of the prosecutrix competent upon the three elements of the crime, it is 
not necessary that the supporting evidence be sufficient, as substantive 
evidence, for conviction; and where the good character of the prosecutrix 
before the act has been testified to by other witnesses, the act itself ad- 
mitted, and there is testimony that the defendant had paid the prosecutrix 
exclusive and assiduous attention for years under circumstances evidencing 
that he was her accepted lover, her testimony as to  the promise of mar- 
riage is sufficiently supported by the testimony of others to  be competent 
within the meaning of the statute. 

CLARK, C.  J., concurring. 
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CRIMINAL ACTIOK tried before B'erguson, S., and a jury, at  Fall  (968) 
Term, 1916, of JACKSON. 

Defendant was convicted and appealed. 

Attorney-General Bickett and Assistant Attorney-General Calvert for 
the State. 

Moore & Moore and Alley d? Buchanan for defendant. 

WALKER. J. The defendant was indicted for the seduction of an inno- 
cent and virtuous woman under a promise of marriage. Revisal, see. 3354. 

The statute provides that the "unsupported testimony" of the woman 
shall not be sufficient to convict. 

There are three essential elements of this crime: first, the seduction; 
second, the innocence and virtuousness of the woman; third, the promise 
of marriage inducing consent of the woman to the sexual act. S. v. Pace, 
159 N. C., 462; 8. v. Cline, 170 X. C., 751. The prosecutrix testified to 
the defendant's promise of marriage; that she was persuaded by it to 
have sexual intercourse with him. and that she was a virtuous and inno- 
cent woman, never having corumftted the k t  with any other man. 

First. As to her virtue and innocence there was supporting testimony, 
as the State called witnesses who stated that the character of the prose- 
cutrix had always been good prior to this occurrence. We have held 
this to be sufficient as supporting testimony within the meaning of the 
statute. S. v. ilfallorzee, 154 N. C., 200; 8. v. Horton, 100 N.  C., 443; 
S. v. Cline, supra; S. v. Sharpe, 132 Mo., 171; S. v. Deitriclc, 51 Iowa, 
469 ; S. v. Bryan, 34 Kan., 72 ; Zabrislcie v. State, 43 N.  J .  L., 644. 

Second. The seduction was shown both by the testimony of the prose- 
cutrix and the admission of the defendant and by the circumstances 
otherwise appearing in the case. 

Third. This brings us to a consideration of the main contention of 
the defendant's counsel, that there is no supporting testimony as to the 
promise of marriage. 

I t  must be borne in mind that we are not passing upon the weight or 
strength of the evidence in any of these instances, but only upon the 
question whether there is any testimony which is supporting in  the sense 
of that word as used in  the statute. We are of the opinion that there 
is, and however unconvincing or inconclusive it may be, i t  was for the 
jury to determine its weight. 

There was testimony in  the case outside of the prosecutor's, that is, 
her father's and her mother's, that the defendant had been attentive to 
her for several years, coming to see her constantly for three years. The 
mother testified: "He had been going with her (Clara Moss) for 
about three years. H e  came nearly every Sunday and would stay all 
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(969) day. He  mould leare in the evening or at  night, and would gen- 
erally leave about dark or a little before." The prosecutrix had 

testified that she was about 17 years old when defendant first courted her, 
which was about one year and eight months before their first sexual act 
was committed, this being in September, 1913. That she then yielded to 
the defendant's persuasion when he appealed to her, on the faith of his 
promise of marriage and as her lover, to submit to his embraces. Her 
child was born in June, 1914. Defendant's attentions to the prosecutrix 
lasted about three years and during that period he was frequently a 
visitor a t  her home and eainced a decided partiality for her, as the evi- 
dence, apart from hers, tended to show. I n  a case not unlike this one, 
though the supporting evidence was not so strong as that we have here, 
the Court held that under the statute of that State the promise of mar- 
riage and the carnal connection were the essential facts to be shown 
(citing cases), and with reference to the kind of proof, which mas sup- 
porting, within the meaning of the statute, and tended to establish those 
two essential facts, the court said in  Armstrong v. People, 70 N. Y., 38, 
44: "It is settled by the same authorities that the supporting evidence 
need be such only as the character of these matters admits of being fur- 
nished. The promise of marriage is not an agreement usually made in 
the presence or with the knowledge of third persons. Hence the sup- 
porting evidence possible in most cases is the subsequent admission or 
declaration of the party making i t ;  or the circumstances which usually 
accompany the existence of an engagement of marriage, such as exclusive 
attention to the female on the part of the male, the seeking and keeping 
her society in preferenc to that of others of her sex, and all those facts 
of behavior towards her which before parties to an action were admitted 
as witnesses in it were given to a jury as proper matter for their con- 
sideration on that issue. So, too, the act of illicit connection, and the 
immediate persuasions and inducements which led to compliance, may 
not be proved by the evidence of third persons directly to that fact. They 
are to be inferred from the facts; that the man had the opportunities, 
more or less frequent and continued, of making the advances and the 
proposition; and that the relations of the parties were such as that there 
mas likely to be that confidence on the part of the woman in the assevera- 
tions of devotion on the part of the man, and that affection towards him 
personally, which would overcome the reluctance on her part, so long 
instilled as to have become natural, to surrender her chastity. Circum- 
stances of this kind vary in weight in different cases, and it is for the 
jury to determine their strength. But when proof is made of the exist- 
ence of them, in some degree, it cannot be said that there is no support- 
ing evidence. A court cannot then properly direct a verdict, or discharge 
the defendant in  the indictment, on the ground that no case i s  made for 
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the consideration of the jury. I n  the case in hand there was evi- 
dence of the existence of both these classes of circumstances, fur- (970) 

\ * 

nished by witnesses other than the prosecutrix." There was a 
dissenting opinion as to the sufficiency of the evidence to show the seduc- 
tion, but i t  did not extend to the proof as to the promise of marriage. 
To the same effect as Arms t rong  u. People  are the following cases: Peo-  
ple v. Gumaer ,  80 Hun., 78 ( s .  c., 30 N. Y., Suppl., 17) ; X. v. X u l h o l -  
Znnd, 115 Iowa, 170; 8. v. McCaskey ,  104 No., 644, citil1g.S. v. H i l l ,  91 
Mo., 423; X. v. W y c o f ,  113 Iowa, 679; People  v. H u b b a r d ,  92  Xch. ,  
322; X. 2;. S h a r p ,  132 Mo., 165. I n  X. v. mhatle!j ,  144 Ala., 68, the 
Court said: "It mas proper to permit the State to show how long the 
defendant kept company with the witness. He  mas charged with having 
seduced her upon a promise of marriage, and their relationship and 
conduct toward each other was a proper element for the consideration 
of the jury." I t  appeared in S. 21. H i l l ,  supra,  that the defendant had 
been waiting on the prosecutrix three or four years; that he and another 
had an oyster supper at her home; that she and defendant were in the 
kitchen together at  night, after her parents had retired, and that de- 
fendant had been a t  the house several times previous to these occasions, 
and had  aid her some attention on other occasions. The Court held 
with reference to these facts : "The prosecuting witness swears posi- 
tively to a marriage promise made by defendant on the night they were 
in the kitchen; and we think the foregoing evidence is sufficient by way 

- - 

of corroborating circumstances. I t  is true. the visits of defendant were " 
not frequent, and this evidence may all be true, and there haye been no - ,  

promise made to marry the girl, but the circumstances are such as 
usually attend such engagements. Whether they and the testimony of 
the prosecuting witness outweighed the positive denial of the defendant 
was a question for the jury to determine." And it was held in S. v. 
R e i n h e i m e r ,  109 Iowa, 624, that in a prosecution for seduction the fact 
that the parties kept company and acted as lovers usually do, and other 
like circumstances, are sufficient confirmation and support of the eui- 
dence of the prosecutrix required by the statute. The general principle 
is thus well stated in S. v. T i m m e n s ,  4 Ninn., 241, 247: "It cannot be 
intended that by being corroborated the statute means that there shall 
be proof of these facts sufficient in itself to establish them independently 
of the testimony of the girl, as that mould render the statute practically 
null. Parties seldom seek publicity in such matters. From their nature 
they transpire in secret, and it is only by accident that any positive proof 
can ever be brought to bear upon them except through the parties them- 
selves. The corroboration, thkrefore, intended by the statute is proof of 
those circumstances which usually form the concomitants of the main fact 
sought to be established, which circumstances should be sufficiently strong 
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in  themselves, and pertinent in their bearing upon the case, to 
(971) satisfy the jury of the truthfulness of the witness in her testimony 

on the principal facts." The Court held in S. v. Andre, 5 Iowa, 
389, that regular and frequent visits of the defendant to the female, and 
his being alone with her at  late hours of the night, and other equally 
significant facts, might be shown in support of her testimony in a prose- 
cution of this kind. I t  is said in Underhill on Criminal Evidence, see. 
388, that "The conduct and relations of the parties after, as well as be- 
fore, the date of the alleged seduction may be shown, such evidence being 
relevant to prove that consent was obtained by promise and inducements, 
and of what they consisted." Finally, in S. v. Curran, 51 Iowa, 112, 
118, the Court, referring to this question, held: "The evidence relied 
upon as corroborative is that the defendant was the prosecutrix's suitor 
through a long period of time. Such fact, considered independently, 
would be entirely consistent with the defendant's innocence. He  claims, 
therefore, that it does not tend to connect him with the offense. I n  our 
opinion, the position is not well taken. I n  Stevenson v. Belknap, 6 
Iowa, 97 (103), the Court said: 'We believe that all authorities concur 
that seduction is generally made out by a train of circumstances, among 
which may be enumerated courtship, or continued attention for a length 
of time.' See, also, S. v. Welb, 48 Iowa, 671. Courtship affords not 
simply the opportunity, but the very means of persuasion by which seduc- 
tion is effected. The testimony of the prosecutrix is sufficient to estab- 
lish the fact of seduction. I t  is competent, though not sufficient, evidence 
that the defendant was her seducer. The fact that he was her suitor, 
proven otherwise than by her own testimony, tends to make credible her 
testimony that her proven seduction was effected by him. The corrobo- 
ration, while by no means conclusive, must impress every one who has 
any knowledge of human nature as exceedingly cogent." (See, also, 
McClean Cr. Law, see. 1119). But evidence of this character should not 
be considered as supporting unless the relations and the conduct and de- 
meanor of the parties toward each other are such as to indicate that the 
man is the accepted lover of the woman, and the jury must find the fact 
whether, upon such evidence as supporting that of the prosecutrix, the 
promise of marriage was given and induced the seduction. 

The prosecutrix told her mother and father of the promise of mar- 
riage, and this, we have held, is corroboration of her as a witness. S. v. 
Whitley, 141 N.  C., 823; S. v. Kincaid, 142 N. C., 657; 8. v. Raynor, 
145 N. C., 472. I t  is not by itself supporting testimony, as it emanates 
from the prosecutrix herself, but it is corroborative as in other cases. 

We have carefully examined the charge of the court, and find that i t  
states the law as declared by this Court and as applicable to the case. 

No error. 
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CLARK, C. J., concurring: Concurring fully in the opinion of (972) 
the Court, I think it, however, well to call attention to the fact 
that our statute is less of protection to the woman probably than in  any 
other State. 

Our statute makes criminal "the seduction of an innocent, virtuous 
woman under promise of marriage," with a proviso that "the unsup- 
ported testimony of the woman shall not be sufficient to convict." 

Seduction was declared a crime by a very early English statute, but 
in  very few States is i t  required that the seduction "shall be under prom- 
ise of marriage." Clark's Criminal Law (3  Ed.), see. 128; McClain 
Cr. Law, secs. 1111, 1112; 35 Cyc., 1329. The proposition often urged, 
that rape cannot be committed except upon a woman of virtuous char- 

& L 

acter, has been justly repudiated in all the courts. I t  is not easy to see 
why it should be required as to the offense of seduction. Such require- 
ment is not made as to the prosecutor in embezzlement, larceny, or any 
other offense against property, nor as to the party assaulted, whether 
killed, or in a charge of rape or any other offense against the person. 

The further requirement, that ('the unsupported testimony of the 
woman shall not be sufficient to convict," is not required by our laws as 
to any other offense, and rarely in other jurisdictions. I n  35 Cyc., 1360, 
i t  is said: "In a prosecution for seduction the testimonv of the female 
alone, without corroboration by other evidence, is sufficient, in  the ab- 
sence of a statute, to warrant a conviction," citing People v. Wade, 118 
Gal., 672; Wnshington v. State, 124 Ga., 423; S. v. Stone, 106 Mo. 1. 

I n  this State the disadvantage to the woman has been carried much 
further by the judicial construction which requires the woman to be cor- 
roborated as to three distinct circumstances, and even throws upon her 
the burden of proving her character for virtue. I n  those few States 
where this last circumstance is subject of proof it is usually required 
that the defendant shall prove the bad character, and not that she shall 
prove her good character. 

I t  was of this offense that John Philpot Curran, in Massy v. Headfort 
said: "The Cornish plunderer, intent on spoil, callous to every touch of 
humanity, shrouded in darkness, holds out false lights to the tempest- 
tossed vessel and lures her and her pilot to that shore upon which she 
must be lost forever, the rock unseen, and nothing apparent but the 
treacherous signal of security and repose, until she is at  length da'shed 
upon that hard bosom where her honor and happiness are wrecked for- 
ever, sinking before his eyes into an abyss of infamy, or, if any frag- 
ment escape, escaping to solace, to gratify, to enrich her vile destroyer." 
The defendant here had courted his victim assiduously for three years, 
and then when brought to the bar to answer for his conduct 
he summoned to his aid all who would defame her character (973) 
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and traduce her virtue. The burden was placed on her to prove her 
good character by preponderance of evidence over the assaults made upon 
i t  by one who for three years had asserted his devotion, and to convince 
the jury by  other evidence than her own, difficult as  i t  is, because the 
law of Nor th  Carolina has asserted that  the oath of a woman in such 
case is  unworthy of belief, and her testimony cannot be taken as true 
unless she is  supported by other evidence. 

I n  this State, as yet, women hare  no share in  the government, and i t  
may  be that  it i s  not unnatural  that  discrimination should be shown 
against them in this matter;  but i t  has not escaped criticism by law 
writers and courts. There is  no disposition in  this Court to extend the 
discrimination, or  make convictions more difficult i n  this than in  all 
offenses. T h e  general rule is, as to all offenses, that  a witness is pre- 
sumed to be of fa i r  character, and that  it i s  for the party who impeaches 
the credit of a witness to attack the testimony of the witness, taking into 
consideration his or her interest i n  the matter and relation to the con- 
troversy and the parties to it, without any artificial requirement that  the 
testimony of one witness shall not be sufficient if the jury shall believe it. 

Cited: S. v. FuZcher, 176 N.C. 727 (c) ; S. v. Xeares, 182 N.C. 813, 
814 (c)  ; S. v. Johnson, 182 N.C. 887 (p) ; S. v. Hopper, 186 N.C. 411 
( p ) ;  S. v. Doss, 188 N.C. 215 ( c ) ;  S. v. Crook, 189 N.C. 546 ( d ) ;  S. v. 
McDade, 208 N.C. 197, 198 ( d ) ;  S. v. Forbes, 210 N.C. 568 ( d ) ;  S. v. 
Brewington, 212 N.C. 246 (d )  ; S. v. Smith, 217 N.C. 591 ( c ) ;  S. v. 
Brackett, 218 N.C. 371 (c)  ; S. v. Smith, 223 N.C. 201, 202 (c). 

STATE AND TOWN O F  WILSON r. J. T. WILLIAMS. 

(Filed 22 December, 1916.) 

Spirituous Liquors-Cider-&Ianufactui~ed, Etc.-Statutes-Exceptions. 
The right to sell property is one of the incidents of ownership and 

should not be withdrawn or restricted unless clearly required by statute; 
and construing together the laws relative to prohibition, chapter 71, 
Extra Session of the Legislature of 1908, excepting the sale of "cider in 
any quantity by the manufacturer from fruits grown on his own lands 
within the State," appearing in substantially similar terms in "An act 
to prohibit the sale of near-beer," etc., ch. 3.5, Lams 1911, see. 3, and the 
exception from the Search and Seizure Laws, ch. 44, Laws 1913, of "wines 
and ciders in any quantity from fruits grown on the premises of any 
persons in whose possession they may be," and ch. 97, Laws 1915, passed 
primarily to regulate the shipment of spirituous liquor, which is silent 
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upon this subject, it is Held,  that the sale of cider containing 4.7 per cent 
alcohol does not come within the inhibition of our statutes, and may be 
sold by the manufacturer from fruits grown on his own premises within 
the State, or by his agent, when the parties are acting in good faith. 

CLARK, C. J., dissenting. 

CRININAL ACTIOK charging defendant with selling cider contrary to 
law, tried before Allen, J., and a jury, at Fall Term, 1916, of 
WILSON. (974) 

The jury rendered a special verdict as follows : 
"We, the jury impaneled to try this case, return to the court our ver- 

dict: That the defendant J. T. Williams, agent of M. T. Williams, sold 
for gain, in the town of Wilson, on or about the 15th day of September, 
1916, to persons to the jurors unknown, and on divers other occasions, 
apple cider containing 4.7 per cent of alcohol. The cider so sold was 
manufactured by M. T. Williams from fruits grown on the land of 
M. T. Williams in North Carolina. J. T. Williams, in selling such 
cider, was a bona fide agent of M.  T. Williams for such purpose, and it 
mas not sold at  the place of manufacture, that is, on the lands of ill. T. 
Williams. I f  the court is of the opinion that the defendant is guilty 
upon this verdict, we find the defendant guilty; but if the court is of 
the opinion that the defendant is not guilty upon this verdict, we find 
the defendant not guilty." 

And on such findings, the court being of opinion that defendant was 
not guilty of any offense, verdict was entered accordingly, defendant 
discharged, and the State appealed. 

Atforney-General Bickett and Assistant Attorney-General Calvert for 
the State. 

hTo counsel for defendants. 

HOKE, J. The statutes controlling the question in this State have 
not, thus far, prohibited the sale of "cider in any quantity by the manu- 
facturer from fruits grown on his own lands within the State of North 
Carolina." This exception, contained in the Laws of 1908, Extra Ses- 
sion, chapter 71, appears in  the same or substantially similar terms in 
chapter 35, Laws 1911, see. 3, the same being entitled "Bn act to prohibit 
the sale of near-beer, beerine, and other like drinks," and chapter 44, 
Laws 1913, commonly known as the Search and Seizure Laws, excepts 
from the operative section of the act "wines and ciders in any quantity 
manufactured from fruits grown on the premises of the person in whose 
possession they may be." Chapter 97, Laws 1915, was passed primarily 
to regulate the shipments of spiritous, vinous, or malt liquors, and seems 
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to contain no provision applicable to the facts of this record. I t  thus 
appears to be the policy and express purpose of our legislators to except 
from the operation of the prohibition laws the sale of cider by the manu- 
facturer, when made from fruits grown upon his lands within the State, 
"and being allowed to sell in any quantity and in any place," it is the 
evident purpose and meaning of the law that such sales may be effected 
by any of the ordinary methods by which an owner is allowed to dispose 
of his property. 

This right to sell property, and either by an agent or employee, is one 
of the incidents of ownership, and should not be withdrawn or 

(975) restricted unless the statute clearly requires it. Sance v. R. R., 
149 N. C., 366 (2d Ed.) ; Black on Interpretation of Laws, p. 451. 

Even in  case of intoxicating liquors, which can only be sold by license 
duly issued, the license is held to protect the employees and agents of the 
proprietor selling at the place where the license designates. Black on In -  
toxicating Liquors, see. 132, citing Rungen v. State, 58 Ind., 320, and 
other cases. And these excepting provisions, withdrawing cider from the 
effect and policy of the prohibition laws and, as stated, allowing sales in 
any quantity and any place, should, by correct construction, operate to 
allow such sales by the employees and agents of the manufacturer when 
it is shown, as in  this case, that the parties are acting bona fide and the 
cider is made from fruit grown on the manufacturer's lands. 

Whether this exception should continue to prevail because, at  a mini- 
mum risk, it allows landowners to dispose of their fruit which would 
otherwise, year by year, rot on their lands and be altogether lost, or 
whether i t  should be repealed because it may unduly afford methods of 
evading the purpose and policy of our prohibition laws, these are mat- 
ters entirely for legislative consideration, and may not be allowed to 
affect the construction of the present statutes, which, in our opinion, are 
clearly designed and framed to enable a manufacturer of cider from 
his own fruit  to dispose of it, and to do so by ordinary methods, in any 
quantity and at  any place. 

There is no error in the ruling of the court, and the proceedings below 
are affirmed. 

No error. 

CLARK, C. J., dissenting: The general prohibition law of 1908, pro- 
hibiting the manufacture or sale of any spiritous, vinous, fermented, or 
malt liquors, or intoxicating bitters, makes an exception of "the sale of 
cider in any quantity by the manufacturer from fruits grown on his 
lands within the State of North Carolina.'' Laws Special Session 1908, 
ch. 71, sec. 1. 
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Experience having proven that this act permitted evasions of the law, 
the ('Near-Beer Act," Laws 1911, ch. 35, see. 1, provides that "It shall 
be unlawful for any person or persons, firm or corporation, to sell or 
dispose of for gain, near-beer, beerine, or other spirituous, vinous, or malt 
liquors or mixtures, of any kind, and under whatsoever name called, that 
shall contain alcohol, or cocaine, or morphine, or other opium derivative, 
except as herein provided." 

This contains the same exceptions as the act of 1908 in regard to the 
sale of cider, "by the manufacturer from fruits grown on his own lands 
in this State." I t  is settled that every statute should be "con- 
strued according to the intent of the Legislature and so as to re- (976) 
press the evil and advance the remedy." The special verdict finds 
that this cider contained more than 4 per cent of alcohol. I t  was not 
sold by the manufacturer, nor by his servant, but by the defendant, who 
was an agent or factor. He  was not an employee, but an "agent," and 
presumably he was selling on a commission or at  a profit abo~-e a certain 
price. This is not authorized by the statute. 

I t  is apparent that the act of 1908 and all the acts subsequent were 
intended to treat the sale of alcohol as contrary to the public interest, as 
a poison of the same nature as cocaine and opium, with which i t  is asso- 
ciated in the statute. The grant of the privilege to sell cider was in- 
tended to be restricted to the manufacturer himself, or at the very 
furthest by his employee or servant. To permit i t  to be sold by any 
"agent" is not in the wording of the statute, and certainly not within its 
spirit, for this would permit cider containing "more than 4 per cent 
alcohol," as in  this case, to be sold all over North Carolina by "agents" 
of any manufacturer. 

This is contrary to the letter and spirit of the law, which are that the 
prohibition shall be as effective as possible, which is shown by the fact 
that whenever this Court has found a defect in the law the next Legis- 
lature has always promptly cured the defect. I t  is also contrary to the 
general spirit of such legislation which has been shown not only by the 
almost world-wide restriction of the sale of alcohol and other intoxicants, 
but by the fact that in twenty-five States and in the great territory of 
Alaska total prohibition has been voted, and in all the other States (ex- 
cept two) there are large areas of local prohibition, so that 90 per cent 
of the area of the Union and more than 80 per cent of its population is 
now under total prohibition. I t  being the evident intent of legislation 
to make prohibition more general and entirely effective, it is a reasonable 
construction to place upon the privilege given a manufacturer to sell 
cider, "made of his own fruit, on his own land in this State," the con- 
etruction that an agent, the defendant here, instead of the manufacturer 

1035 



I N  T H E  SUPREME COURT. [I72 

(or his servant) can sell cider containing more than 4 per cent alcohol 
anywhere in  North Carolina ? 

I s  it not more consonant with the rule, that a statute should be con- 
strued according to the intent of the Legislature, and to adrance the 
remedy and to repress the evil, to say that the privilege to a manufac- 
turer to sell his own cider made by himself was not intended to go be- 
yond the manufacturer himself, or his servant, or employee under his 
supervision. I t  was intended to be a privilege personal to him, and not 
to be exercised by the defendant or any one else, a t  any place in North 
Carolina. 

There is ground for giving a personal privilege to one who makes cider 
of his own fruit grown on his own land, but none whatever to 

(977) authorize its sale by any kind of an agent, on any kind of terms, 
anywhere in the State. 

This is an abuse of the privilege, and is not authorized by the statute. 
Upon the special verdict the defendant was "selling for gain," and he 
was not "the manufacturer." I f  it was not intended to restrict the 
sale to the manufacturer, the act would have permitted a sale of cider 
without any restriction. 

Cfited: S. v. Hicks, 174 N.C. 803 ( c ) ;  S .  v. Xitchell, 217 N.C. 
260 (c). 

STATE v. JOHN MARTIN. 

(Filed 1.5 Kovember, 1916.) 

1. Appeal and Error-In Forma Pauperis-"Good Faithv-Statutes. 
The requirement of Revisal, sec. 3278, that to appeal in forma pauperis 

in criminal cases it must appear that "the application is in good faith," 
is jurisdictional, and upon a failure of compliance therewith the appli- 
cation is fatally defective and the appeal mill be dismissed. 

2. Same-Motion to Reinstate-Offer to Give Bond. 
After an appeal in forma pauperis has been dismissed in the Supreme 

Court for failure to show that the application was made in good faith, 
Revisal, sec. 3278, it is too late for the appellant to offer to file bond or 
make a deposit on his motion to reinstate. 

NOTION to reinstate appeal. 

Attorney-General Bickett and Assistant Attorney-General Calvert 
f o ~  the State. 

John P. Cameron, for defendant. 
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CLARK, C. J. This appeal was taken in forma puuperG from Cline, 
J .  On motion of the State, the appeal was dismissed because the affi- 
davit for l e a ~ e  to appeal without giving bond did not state, as required 
by Revisal 3278, that "the application is in good faith." I t  has been 
repeatedly held that an order permitting such appeal in a criminal case 
is fatally defective if the affidavit does not comply with the statute, be- 
cause the requirement is jurisdictional, and unless the affidavit is suffi- 
cient the appeal must be dismissed as a ('matter of right, and not of 
discretion." X. v. Bramble, 121 N. C., 603, citing very numerous cases; 
S. v. Atkinson, 141 N. C., 738, and numerous cases since down to S. v. 
DeVane, 166 N.  C., 283, besides other cases which have been dismissed 
in  observance of the statute, and in accordance with the uniform prece- 
dents, by per curium order. 

The defendant now moves to reinstate, offering to file bond, or make a 
deposit. This would seem to be in direct denial of his affidavit, 
filed in this cause, that he could not do either. But independ- (978) 
ently of that, he should hare made this offer when the motion to 
dismiss was before the Court. I t  is too late for him to do this after the 
case has been regularly dismissed under the statute. As was said in  
Hamlin v. Tucker, 72 N. C., 503, we are not called on "to make two 
bites at a cherry." 

There is a very old maxim, "Leges subaeniunt vigilantibus, non dor- 
mienfibus," which means, in plain English, that if a man has a case in 
court "the best thing he can do is to attend to it." Pepper v. Clegg, 132 
N. C., 316. The defendant did not do n-hat the statute required i11 order 
to give this Court jurisdiction of the appeal, nor when the motion was 
made to dismiss on that account did he then offer to comply with the 
statute. He  cannot now expect that the Court will go back and take up a 
case which has already been dismissed in compliance with the statute. 

Motion denied. 

Cited: S.  v. Brumfield, 198 N.C. 613 ( I c ) ;  S. a. Narion, 200 N.C. 
717 (Ic)  ; 8. v. Stafford, 203 N.C. 608 (Ic)  ; Powell v. Moore, 204 N.C. 
656 ( I c ) ;  X. v. Pike, 205 N.C. 177 ( I c ) ;  8. v. Mitchell, 221 N.C. 
461 (Ic) .  



I N  T H E  SUPREME COURT. 

STATE v. EDGAR FRADY. 

(Filed 13 December, 1916.) 

1. Criminal Law-Blackmailulg-Circumstantial Evidence-Trials-Ques- 
tions for Jury. I 

Letters demanding a sum of money from the prosecutor, the first re- 
quiring that he drop the amount along the road at  a certain place at  a 
designated time and at a certain signal, followed by the burning of the 
prosecutor's barn on his failing to comply; and the second one referring 
to this fact and making the same demand, and the apprehension of the 
defendant at the place at  the time appointed, as he appeared after the 
signals were given, though circumstantial evidence, is adjudged sufficient 
under an indictment for blackmailing to sustain a conviction. Revisal, 
see. 3428. 

2. Instructions-Circumstantial Evidence-Trials. 
The charge of the court as to the weight of circumstantial evidence 

and the consideration the jury should give it, upon the trial in this case 
for blackmailing, is approved. 

INDICTMEKT for blackmailing (section 3428, Revisal) tried a't Febru- 
ary Term, 1916, of BUNCOMBE; Harding, J .  

The defendant was convicted and sentenced, and from the judgment 
rendered appealed. 

Attorney-General Bickett and Assistant Attorney-General Culvert 
for the State. 

J .  Scroop Styles, R. 31. Wells fo.r defendant. 

(979) PER CURIAM. I t  appears from the testimony that one D. P. 
Lance, a merchant in the town of Arden, received a letter through 

the mail on 21 June, 1915, demanding $300, and asking him to leave 
that sum on 24 June, at 12 midday between Arden and Calvary Church 
on the public road going from Arden towards Fletcher. He  was in- 
structed to drop the money on the road on hearing certain signals. Lance 
immediately turned the letter over to the sheriff. On 27 July, Sunday, 
Mr. Lance's warehouse was burned about 4 o'clock in the morning. There 
had been no fire i n  it the day before. 

On 4 August Lance received another letter, instructing him to start 
from Arden on 6 August at  12 o'clock with $400, to go down the road 
towards Calvary Church, and to drop the money on hearing certain 
signals. This letter referred to the pre~ious letter, and to the burning 
of the warehouse, as it stated: "I think I have proved that I meant 
business, so I am going to give you one more chance." This letter was 
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also turned over to the sheriff. The sheriff organized two posses, who 
were stationed in  hiding along the highway, and Lance walked out at  
the time and in  the direction indicated in the last letter. 

The defendant, Martin Rickman, and Myrtle Pressley are charged in  
the bill. The jury returned a verdict of guilty as to appellant Frady, 
not guilty as to Pressley, and were unable to agree as to Rickman. 

The motion to nonsuit was properly overruled. While the evidence is 
circumstantial, in our opinion, it has sufficient probative force to justify 
the judge in  submitting the matter to the judgment of the jury. The 
exception to evidence is without merit. The exception to the charge 
cannot be sustained. The instructions of the trial judge are full, clear, 
and correct. 

The charge as to the weight of circumstantial evidence and the con- 
sideration the jury should give to it is supported by the precedents. 

I n  S. v. Parker, 61 N. C., 473, Chief Justice Pearson said: "No 
set of words is required by the law in  regard to the force of circum- 
stantial evidence. All that the law requires is that the jury shall be 
clearly instructed that unless after due consideration of all the evidence 
they are 'fully satisfied' or 'entirely convinced' or 'satisfied beyond a 
reasonable doubt' of the guilt of the defendant, i t  is their duty to acquit, 
and every attempt on the part of the courts to lay down a formula for 
the instruction of the jury by which to 'gauge' the degrees of oon- 
viction has resulted in  no good." 

These words have been quoted with approval in 8. v. Adams, 138 
N. C., 688, and 8. v. .Neville, 157 N. C., 597. 

I n  the Adams case, mpra, the Court said: "If the judge charges the 
jury in substance that the law presumes the defendant to be inno- 
cent, and the burden is upon the State to show his guilt, and that (980) 
upon all of the testimony they must be fully satisfied of his guilt, 
he has done all that the law requires of him, the manner in  which i t  shall 
be done being left to his sound discretion, to be exercised in view of the 
facts and circumstances of the particular case." 

The charge is also substantially in accord with the formula approved 
in S. v. Flemming, 130 N. C., 688. 

No error. 
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x o ~ ~ . - T h e  reverse index will be found to embrace the distinctive subheads of the decided 
points, referring by number to the places where the decisions thereon are  indicated, and the 
cases embracing them are  cited. It is hoped that in this manner, and by the embodying of the 
sketch words in  italics in  this index, the practitioner may more readily find whether the point 
he is looking up has been decided in this volume, and, if so, where. 

ABANDONIEST. See Carriers of Goods, 29; Contracts, 22; Criminal 
Law, 18. 

Abatememt-Death-Damages -Husband and T i f e  - Hospitals - Negli- 
gence-lle?ztaZ Anguisl~.-In an action for damages brought by the 
husband against one operating a hospital, for the alleged mrongful 
death of his wife, the complaint alleged that  owing to the negligent 
defective construction of the room in which the wife was confilled as  
a patient the rain beat in and water stood, a t  times, for hours on the 
floor, one inch deep, and in consequence his IT-ife caught a severe cold, 
which dereloped into pneumonia, from which she died, and that  the 
defendant had contracted with the plaintiff to furnish his wife a 
suitable room, care and medical attention. Held. sufficient to sustain 
a recovery by the husband for the loss of services of his wife during 
her last sickness to the time of her death. for the loss of the society 
of his wife occasioned by such sickness, and for the mental anguish 
he maF h a ~ ~ e  sustained on seeing her suffer and die, caused by the 
defendant's wrong; and that an action for damages of this character 
does not abate a t  the death of his wife. Bailey v. Long, 661. 

ACCEPTANCE. See Accord and Satisfaction, 2. 

ACCEPTSTIOS. See Attorney and Client, 4. 

ACCIDENT. See Railroads, 7 ; Insurance, 22. 

ACCORD AND SATISFACTION. 
1. Accord and Satisfaction-Conzpronzise-Disputed Account-Consider- 

atio?~-Statwtes.-Where the debtor contracted for goods to be de- 
livered to him a t  stated intervals, and after a part  had been delivered, 
for which payment had become due, he requested the creditor to 
cancel the balance of the contract and sent a check in full, and 
there is no dispute about the amount due for either the part of the 
goods received or the balance obligated for by the purchaser, by 
accepting the check the seller had the right to assume that i t  was 
in full for o n l ~  the amount then due him, and it  was without con- 
sideration a s  to the balance of the goods then to be furnished, and 
m7as not a compromise within the meaning of the Revisal, sec. 859. 
Bogert G. Nfg. Co., 248. 

2. Accord and Satisfacliovz-ConditionaZ Acceptance-Contracts.-The ac- 
ceptance of an offer of compromise must be in  accordance with its 
terms to be binding between the parties, and where an offer is made 
by a debtor to pay 10 per cent of the amount of a judgment, a n  
acceptance of "10 per cent net" implies a >-ariaace between the 
parties, and is held, in this case, not to be binding. Watters 1;. Hedg- 
petk, 310. 
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ACCOUNTING. See Parties, 2. 

ACCOUNTS. See Judgments, 24; Executors and Administrators, 3. 

ACQUIESCENCE. See Tenants in Common, 1 ;  Contracts, 11. 

ACTIONS. See Bills and Notes, 1 ;  Evidence, 2 ;  Mortgages, 6 ;  Railroads, 
18, 20; Carriers of Goods, 25 ; Appeal and Error, 26 ; Contracts, 12 ; Reg- 
ister of Deeds, 2 ; Executors and Administrators, 1 ; Wills, 28 ; Usury, 
4 ; Parties, 2. 

1. Actiofis-Consolidation-Court+-Appeal and Error.-Two causes of 
action, alike in  their facts and the issues involved, may be consoli- 
dated by the trial judge, where it can be done without serious preju- 
dice to the parties, the effect being to save time and unnecessary 
expense and prevent confusion and conflict in the verdicts; and in 
this case, i t  appearing that  each member of a partnership has, in 
separate actions, brought suit for a dissolution thereof and asking for 
the appointment of a receiver, upon a disagreement among them- 
selves, i t  is held that  the order of the court consolidating the causes 
was proper. As to whether the exercise by the court of this power 
was discretionary and unreviemable, qucere. Wilder v. Creene, 94. 

2. Actions-Parties-Principal and Agent-FraudJudgment-Estoppel. 
Where the seller and his agent in the sale of lands are  sued by the 
purchaser upon the ground of fraud in the negotiations for the pur- 
chase, in representing the title to be good and preventing the plaintiff 
from investigating before buying, and i t  appears that  the deed to the 
seller had been set aside in an action wherein it was determined that  
his grantor was without sufficient mental capacity to make it, but the 
agent was not made a party to that  action, i t  is Held, that  the agent is 
not affected by the former judgment and may defend, in the present 
action, as  to the mental capacity, and that  his principal mas a n  inno- 
cent purchaser for ralue, etc. Powell v. Dail, 261. 

3. Same - Defenses -Deeds and Corweyances -Innocent Purchaser. - 
Where the purchaser of lands sues the seller and his agent for fraud 
in procuring the sale, for that  the seller's deed was void for want of 
mental capacity of his grantor, but the plaintif€ claims to be a n  inno- 
cent purchaser for value, without notice, if his contention in this 
respect is established no actionable wrong has been committed against 
him: and while he may be concluded by a former judgment declaring 
his deed void, this does not extend to his agent in making the sale, who 
was not a party to that  action. Ibid. 

4. Actions - Porma Pauperis - Orders-Costs-Time E~tended-Court's 
Discretion-AppeaZ awl Error.-Where suit i n  fornza pauperis has 
been commenced, and thereafter, on defendant's motion, the plaintiff 
has been ordered by the court to secure the costs by mortgage on 
his realty, signed by himself and wife, within a certain time, and the 
plaintiff filed the mortgage signed only by himself, and the defendant 
subsequently renewed his motion, whereupon the court allowed further 
time to plaintiff, who did not comply, but tendered the fees for regis- 
tration of his mortgage, and showed by affidarit that  his wife refused 
to sign i t :  Held, the granting of further time to comply with the 
order was discretionary with the court, not reviewable on appeal, and 
the dismissal of the case m-as final. Blston v. Holt, 417. 
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5. Actions-Register of Deeds-Fees-Taxpauer-Equitg-Suits-Stat- 
. utes.-Apart from the provisions of the statute, a taxpayer has the 

right to prosecute a suit against the register of deeds of the county 
to enforce payment of taxes collected and wrongfully withheld by 
him when the county commissioners have refused to institute action 
to recover them; and when such right of action exists, usually apper- 
taining to the exercise of the equitable jurisdiction of the courts, 
this jurisdiction is not necessarily withdrawn because the Legisla- 
ture has provided a legal remedy, unless the statute itself shall so 
direct. Waddill v. Masten, 682. 

ADJOURNRIENT. See Mandamus, 5. 

ADMINISTRATION. See Removal of Causes, 9 ; Judgments, 24. 

ADMISSIOXS. See Deeds and Conveyances, 2 ;  Master and Servant, 2 ;  
Equity, 2 ; Wills, 27 ; Evidence, 13 ; Homicide, 12, 13. 

ADVERSE POSSESSION. See Limitation of Actions, 2, 3, 4, 7, 27; Rail- 
roads, 12. 

AFTER ACQUIRED PROPERTY. See Vendor and Purchaser, 7 :  Limita- 
tion of Actions, 16. 

AGE. See Homicide, 11. 

AGENCY. See Principal and Agent, 12. 

AGREEMENT. See Bills and R'otes, 7 ;  Arbitration and Award, 1 ;  Appeal 
and Error, 46, 50. 

ALLEYS. See Limitation of Actions, 5, 6. 

AMENDMENTS. See Removal of Causes, 5 ;  Courts, 5 ;  Register of Deeds, 2. 

APPEAL. See Justice's Court, 1 ;  Courts, 3. 

APPEAL AND ERROR. See Actions, 1, 4 ;  Trials, 4 ;  Carriers of Goods, 2, 
41 ; Jurors, 1 ; Mortgages, 1 ; Court's Discretion, 1 ; Parties, 1 ; Removal 
of Causes, 2, 6 ;  Limitation of Actions, 2, 20, 22; Instructions, 2, 3, 4, 
6, 10, 15, 16, 17, 18, 20 ; Tenants by Curtesy, 2 ; Homicide, 18, 19  ; Plead- 
ings, 5 ;  Wills, 8, 30; Vendor and Purchaser, 3 ;  Railroads, 15 ; Wit- 
nesses, 1 ; Courts, 6 ;  Deeds and Conreyances, 28 ; Verdicts, 2 ; Trusts, 
2 ; Reference, 6, 8, 9, 10 ; Contracts, 20 ; Master and Servant, 7 : Issues, 
1, 2 ;  Insurance, 23 ; Mandamus, 3, 4 ; Criminal Law, 3, 7, 23. 

1. Appeal and Error-OBjections and Exceptions-Appellant's Brief- 
Puprenae Court Rules.-All exceptions not discussed in appellant's 
brief are  deemed to be abandoned on appeal. Lovelace v. R. R., 12. 

2. Appeal and Error-Interlocutory Orders-Necessar~ Dcternzination,.- 
While an appeal from this order restraining the enforcement of a 
stockholder's judgment against a corporation is interlocutory in  its 
nature, i t  will not be dismissed, i t  being necessary to determine the 
question to adjust the debts of the corporation and before further 
orders could be taken in the cause. Jennett v. Transportation Go., 35. 
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APPEAL AND ERROR-Continued. 
3. Appeal awl Error-Assignments of Error.-Exceptions taken for the 

first time in the assignments for error are  too late, and will not be 
considered in the Supreme Court. Blomharn v. Timber Corp., 37. 

4. Appeal and Errol=-Record-Isszces-Presun~ptiolss-Are and Bail- 
Negligence.-Where the evidence has not been set out in the record 
of the case on appeal, i t  will be deemed that  i t  justifies the issues; 
and where the jury hare found, by their answer to a n  issue not ob- 
jected to, that  the defendant has negligently injured the plaintiff's 
mule, i t  will not be inferred that  such was "wrongfully, recklessly 
and wantonly done, after being forbidden by the plaintiff's agent," 
so a s  to sustain an order of arrest against the person of the defend- 
ant. Onkley v. Lasater, 96. 

5. Same--Statutes.-A judgment that  execution issue against the person 
of the defendant cannot be sustained upon the mere finding that  the 
defendant negligently injured the plaintiff's property, for to justify 
such execution under our statutes, Revisal, secs. 727 ( I ) ,  625, the 
injury must hare been intentionally or maliciously inflicted, i.e., with 
some element of violence, fraud, or criminality. Ibid. 

6. Same-Honzestead-Esemptions.-Where arrest and bail is authorized, 
Revisal, see. 727 ( I ) ,  execution against the person of the judgment 
debtor may be issued, Revisal, see. 625, and after judgment he cannot 
be discharged except by payment, or giving notice and surrender of 
all property in excess of $50, Revisal, secs. 1920, 191Sa, and the effect 
of the execution against the person is to deprive him of his home- 
stead exemption over and above $30; which does not contemplate a n  
execution against the person when injury to personal property of 
the plaintiff has been caused solely by the negligent act of the de- 
fendant, or by accident. Ibid. 

7. Appeal arrd Eno,-lnstructions-Record.-T'Vhere the charge of the 
lower court is not set out i11 the record, it  is considered on appeal 
as  having been a correct exposition of the law. Poe v. Xrrrith, 67. 

8. Trials-Evidence Stricken Ozit-Appeal and Error-Objections and 
Emcept4ons.-Where testimony on the trial has been stricken out by 
the judge a t  appellant's request, his exception as  to its admission is 
without merit on appeal. In re Xtaub's Will, 138. 

9. Wills-Xental Incapacity-Undue I~rfllcence-C7nanstcered Issue-Ap- 
peal and Errol-Harmless Error.--Where a will has been caveated 
for mental incapacity and undue influence, and under proper evidence 
and instructions the jury has answered the first in favor of the cave- 
ators and left the second unanswered, exceptions to  the admissibility 
of testimony as  to undue influence becomes immaterial; but in this 
case i t  mas proper upon the element of mental incapaci t~.  Ibid. 

10. Appeal and Ewor-Judgments-State's La~~ds-Protest-Improper 
Pornz-Cozwt's Discretion.-Where a judgment or order holding that  a 
protest to a n  entry on State's lands is not in proper form, and that 
another protest be filed within a certain time, has not been complied 
with or appealed from, i t  is within the discretion of the trial judge 
thereafter to grant or refuse a further extension of the time to file 
the protest, from the refusal of which a n  appeal  ill not lie, in the 
absence of abuse of this discretion. Cold v. Mamzcell, 149. 
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APPEAL AND ERROR-Continued. 
11. Appeal and Errol--Assignments of Error-Rules of Court.-The rules 

of the Supreme Court regulating appeals a re  necessary for the proper 
consideration of the public business and will be impartially enforced 
against all  litigants ; and where the assignments of error a re  not 
comprehensive enough to give a clear idea to the court of the mat- 
ters to be debated without examining the record, they will not be 
considered, as, on this appeal, "to the question and answer in  the 
admission of the evidence" of a certain witness, "as contained in the 
exception 1 on page of the record" ; and the giving of proper page 
mill not cure its insufficiency. Rogers 1;. Jones, 156. 

12. Appeal and Error-Pindings-Inheritance Tax-Valuation of Prop- 
erty.--Findings of fact in the Superior Court will not be disturbed 
on appeal when there is evidence to sustain them; and the finding in 
this case that  the widow will require for herself and children the 
full annuity of $5,000, which is given by her husband's will in  a sum 
not to exceed that  amount, is determinative of the question on appeal. 
I n  re  Inheritance Tax, 170. 

13. Appeal and Error--Judgments-llfotiotz to Bet Aside-Fi+zdilzgs-Pre- 
sunzptions.-where the trial judge neither finds the facts nor is re- 
quested to do so, upon the motion to set aside a judgment, i t  will 
be presumed on appeal that  they were sufficient to sustain his denial 
of the motion, and the Supreme Court will not consider affidavits for  
the purpose of finding the facts. Gardener v. May, 192. 

14. Same-Consent Judgments-Burden of Proof.-Where the court enters 
a judgment on its record appearing to have been by the consent of 
the parties, it cannot thereafter be changed or altered, or set  aside, 
without the consent of the parties to it, unless i t  appears, upon proper 
allegation and proof and a finding of the court wherein i t  had been 
entered, that  it was obtained by fraud or mutual mistake, or that  
consent had not in fact been given, the burden being on the party 
attacking the judgment to show facts which will entitle him to relief. 
Ibid. 

15. Appeal and Error-Instructio?zs-Objections and Exceptions.--Excep- 
tions to the charge of the court must be duly noted of record, or 
they will not be considered in the Supreme Court on appeal. Rawls 
u. R. R.. 211. 

16. Appeal and Error-Unanswered Questions-Objections alzd Excep- 
tions.-Where the refusal of the trial judge to permit a witness to 
answer a question is excepted to, the record must indicate what the 
answer of the witness would have been, or it will not be considered 
in the Supreme Court on appeal. Ibid. 

17. Appeal alzd Error-Harmless Error-Evidence-Dec1aratious.-Where 
declarations as  to the dividing line between lands in dispute in the 
action are  admitted, over objection, the error, if any, committed by 
the trial court in this respect becomes harmless when the same wit- 
ness is permitted to testify that  he knew the line, and it  mas the 
same as the one pointed out to him. Holmes v. Carr, 213. 

18. Appeal and Error-Refere?zce-~nterest-Pindi?zgs-Verdict.-Where 
upon trial by jury after reference of the came the jury has allowed 
interest on the amount of damages assessed for cutting timber under 
the size conveyed by the deed, and the referee had allowed the inter- 
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APPEAL AND ERROR-Continued. 
est, upon his finding, which was not excepted to, a judgment in con- 
formity with the verdict will not be disturbed on appeal. Bradshaw 
v. Lumber Go., 222. 

19. Appeal and Error-Reference-Pindings of Fact.-The findings of fact 
under a consent reference, and approved by the trial judge, are con- 
clusive on appeal when there is evidence to support them. Myrose 
v. Szoaiv, 223. 

20. Appeal awd Error-Assig?zments of Error-Rules of Court.-Assign- 
ments of error must be clearly and intelligently stated so that the 
Court mill not have to look a t  exceptions therein referred to in order 
that  they may be understood; for otherwise they will not be consid- 
ered on appeal. Thon?pson v. R. R., 147 N. C., 412, cited and applied. 
Ibid. 

21. Sanze-Objections and Esceptio+zs-Judgments.-Where a judgment, 
based upon findings of fact by a referee, and approved by the court, 
is assigned for error on appeal, and the facts so found a re  conclusioe, 
the assignment, so fa r  as  it  relates to the facts, is scarcely more than 
formal, the judgment being a conclusion of law thereon. Ibid. 

22. Appeal and E~-ror-Trials-Inst~luctio?zs-Issues-Haru%Ies Error.- 
Where contributory negligence is pleaded in an action to recover 
damages for a personal injury, with evidence tending to support it, i t  
is the better practice to submit to the jury a separate issue thereon, 
especially if the trial is an extended and involved one; but where this 
does not exist, a proper instruction under the issue of negligence as  to 
the law of contributory negligence mill not be held for error, certainly 
not to the defendant's urejudice, when the burden is placed upon the - " 

plaintiff by refereuce to that  issue. Hall u. Ry. Co., 347. 
23. Appeal and Errol-Fmgmelztar?~ Appeals-Trials-Xeg2igence.-To 

entitle a plaintiff to take a nonsuit upon an adrerse intimation of 
the trial court, and have the ruling reviewed in this Court on appeal, 
the ruling of the lower court must be such as  would defeat a recovery 
upon every aspect of the case; and where t ~ v o  elements, only one of 
which is necessary to a recovery for a personal injury, a re  presented, 
one a s  to the duty of the master to furnish safe appliances and the 
other as  to the negligence of a fellow-servant, a voluntary nonsuit 
upon a n  adverse intimation on one of these phases of the case is 
premature, and a n  appeal therefrom is fragmentary, and will be dis- 
missed. Chandler u. Mills, 366. 

24. Appeal and Error  - Brief - Exceptiom - Waiver.-Where the appel- 
lant  excepts to the allowance of storage charges awarded to the car- 
rier of goods, and no point is made in the brief a s  to the time for 
which they a re  allowed, i t  is waived under the rule of the Supreme 
Court. Holloman u. R. R., 372. 

25. Appeal and Error-Coz~rts-Findi?~gs-Presu~?zptioizs-dctio?zs-Por?n(~ 
Patcperis-Costs-Orders.-It is presumed on appeal, in the absence 
of findings by the trial judge appearing of record, that he found facts 
sufficient to support his judgment dismissing a case for failure of the 
plaintiff to comply with his order to secure the costs of prosecuting it. 
Alston v. Holt, 417. 

26. Appeal and Error  - Objections and Exceptions -Briefs - Oral Argu- 
ntent-TVaiver.-,4n exception of record merely mentioned in appel- 
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lant's brief, without discussion, and not urged on the oral argument, is 
taken as  abandoned. Reynolds v. Express Co., 487. 

27. Appeal and Error-Reference-Exceptions Sustained-Evidence.-The 
order of the trial judge overruling a finding of fact by the referee is 
conclusive on appeal when there is evidence to support such order, 
and there is no exception because of the lack of evidence thereon. 
Miller v. Latta, 498. 

28. Appeal and Error-Assignments of Error-Rules of Court.-This 
cause being tried under one issue, without exception taken, the as- 
signment of error that  other issues should have been submitted is not 
in  compliance with the rules of Court regulating appeals. McNairg 
v. R. R., 505. 

29. Appeal and Brror-Receivers-Corporatio?~s-Parties - Orders - Rele- 
vancy.-Where a corporation and its receiver are  both sued in the 
same action, and on motion to strike out the answer filed by the 
corporation the judge orders the individual answer of a stranger 
to the action to be stricken out, and holds that  the receiver is the 
only proper party to defend, it  is the duty of the appealing corpora- 
tion to see that  its answer is set out in the record, by application 
for certiorari in the Supreme Court, if necessary, so that  the Court 
can see its relevancy; and i t  not appearing from the order appealed 
from that the appellant corporation was affected thereby, the appeal 
will be dismissed a t  its cost. Winston v. Gillhrn, 533. 

30. Appeal and Error-Isszbes-TricL,Is.-Issues submitted to the jury for 
their determination of the matters involved arising from the plead- 
ings and evidence are  not reviewable on appeal when they a re  so 
framed that  the parties have opportunity to present thereunder every 
material phase of their contention. Ins. Co. v. Woolen dlills, 534. 

31. Appeal and Error-Nonsuit-Entries4udgn~ent-Release-Demurrer 
Pragmentary-Premature Appeal.-Where defendant denied the neg- 
ligence, and also set up a release as  a defense in an action to recover 
damages for a personal injury, in the defendant's answer, to which 
the plaintiff demurred, and there is a statement that  the court over- 
ruled the demurrer, and also i t  appeared that  the court asked the 
plaintiff if he desired to answer, with reply tha t  he did not so wish 
until the matter was settled on appeal, the appeal from such action 
by the trial judge is both premature and fragmentary, for it  should 
be either from a n  entry of a judgment of nonsuit or reach to the 
entire merits of the plaintiff's cause of action, which must be deter- 
mined in the Superior Court before a n  appeal will lie. And, in this 
case, as  plaintiff could have recovered notwithstanding the ruling 
of the judge on the demurrer, his appeal was dismissed. Chambers 
v. R. R., 555. 

32. Appeal and En-or - Pleadings - Trials -Nonsuit -Assignments of 
Error.-The question of whether the owner of a n  automobile is re- 
sponsible for the negligence of its driver while acting a s  the agent 
and in the employment af another is not presented by this appeal, 
there being no allegation thereof in the answer, no motion to nonsuit 
or presentation thereof by assignment of error. Cooke u. Jerome, 626. 

33. Appeal and Error-Costs-Findings-Par01 Euidence-Contracts-Ob- 
jections and Exceptions.-The Supreme Court will not disturb on 
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appeal the findings of a trial judge, in  taxing costs, tha t  a par01 
agreement construed with a written agreement constituted a contract 
between the parties, when exception thereto has not been aptly taken. 
Smith v. Hopper, 630. 

34. Appeal and Error-Costs-Filzdings-Trespass-8tock Law-Impound- 
ing Cattle-Demand.-Where it is found by the trial judge on a n  
appeal from taxing cost of a n  action that  the parties were lessors 
and lessees of certain lands, with a further agreement that  defend- 
an t  would pasture plaintiff's cow, had breached his contract in this 
respect by turning the cow out of the pasture and had later im- 
pounded her while straying on other of his lands in stock-law terri- 
tory; that  defendant threatened to turn out plaintiff's cow, a s  stated, 
unless he came for her, which he refused to do : Held, the plaintiff's 
cow was rightfully in defendant's pasture; this was no act  of tres- 
pass; the cow was wrongfully impounded; the evidence established 
a refusal of defendant's demand, and the costs were properly taxed 
against him. Ibid. 

35. Appeal and Error-Motion to Dismiss Action-Final Judgment.-An 
appeal from the refusal of a motion to dismiss a n  action is prema- 
ture and will not lie, the proper procedure being for the movant to 
except, and reserve the exception in appealing from a n  adverse judg- 
ment rendered, after a trial or hearing upon the merits of the case, 
with proper assignment of error. Bradshaw v. Bank, 632. 

36. Appeal and Error-Insuflcient Assignments-Court's Discretion.-The 
Supreme Court on appeal may consider, in its own discretion, assign- 
ments of error not set out in sufficient conformity with Rules of Court, 
19 ( 2 )  and 27. Taylor v. Hayes, 663. 

37. Appeal and Erro?--Reference-.4tta~I~ment-Nonresidents-Evide?zce.- 
When levies in  attachment are  sought to  be set aside on the ground 
that the debtor was not a nonresident of this State, as  alleged, the 
findings of the referee that  he was, a t  the time, a nonresident, having 

. changed his place of residence to another State, supported by legal 
evidence and affirmed by the Superior Court, will not be disturbed on 
appeal. Ibid. 

38. Appeal and Error-Trials-Instructions-Evidence-Prejudicial Error. 
-Exceptions to the admission or refusal to admit evidence upon the 
trial of a cause, or to the judge's charge, will not be sustained on 
appeal, and a rerersal of the judgment ordered, when such do not 
affect the real merits of the controversy and no substantial prejudice 
will result to the appellant. Ball v. McCormack, 677. 

39. Appeal and Error-Joint Torts-Default-Final Judgment.-Where 
two defendants a r e  sued for damages for a personal injury caused 
by their alleged joint tort, and judgment by default of a n  answer is 
taken against one of them, leaving open the inquiry, and issues a s  to 
negligence of the other, and the damages as  to both, a re  duly sub- 
mitted and answered, and judgment against both entered for  the 
amount, the judgment so rendered is a final one against each and 
both of the defendants, without the necessity of having submitted a 
special issue upon the inquiry as  to the one who failed to answer, 
the issue of damages submitted applying to both defendants. HolM- 
field v. Telephone Co., 714. 
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40. Appeal and Error  - U n a n s ~ e r e d  Questions -Prejudice - Harmless 

Error.-Where upon the trial of a cause questions asked a witness 
were ruled out and excepted to, i t  must appear n ~ h a t  the appellant 
expected to prore by the answers, so that the Court may see in what 
respect, if anF, he has been prejudiced, or the exceptions will not be 
considered. Ibid. 

41. Appeal arid Ei,ro~-Evidence-Expert Witnesses-Personal Injuru- 
Damages-I$arnzless Error.-In an action to reco.i7er damages for a 
personal injury alleged to hare been negligently inflicted on the 
plaintid by the defendant, the statement of a medical expert witness 
that  he could form a n  opinion as  to whether the plaintiff's condition 
~ ~ o u l d  grow worse is not prejudicial to the defendant, when his testi- 
mony is solely directed to the extent of the present injury falling 
under his ohserration as  attending physician. Ibid. 

42. Appeal a r ~ d  Errol-Rehearings-Rules of Court.-In order to obtain 
a rehearing of a case in the Supreme Court it  is necessary for the 
applicant to observe Rule 52 (amended 170 N. C., 1) and Rule 83 
(164 N. C., 557) of the Court, and where he has failed to file the 
certificates of two disinterested members of the bar, indorsed by two 
members of the Court, the application will not be considered, except 
in certain instances where the Court may reconsider the case ex mero 
motzc. Teeter v. Empress Co., 620. 

43. Appeal and Error-Prejudicial Error.-Where intervenors claim pro- 
ceeds of a paid draft,  the introduction on the trial of the draf t  and 
letter accompanying it  a re  not objectionable when there is no con- 
troversy as to the form of the draf t  and the letter is not prejudicial 
to appellant's contention. Sternberg v. Crohon, 731. 

44. Appeal and Error-Evidence ImmateriadExpressions by Court- 
Opinion.-Where a Pullman Company is sued for damages arising 
from an assault and robbery of a passenger, and the testimony is 
sufficient to sustain a ~ e r d i c t  in plaintiff's favor, the admission in 
evidence of the contract between the Pullman Company and the 
railroad, with later expression by the judge, in the absence of the 
jury, is not rel-ersible error, if erroneous. Garrett v. R. R., 737. 

45. Appeal m d  Error-Statl~tes-Co~~ditio?zs Pf-ecedent.-The statutory re- 
quirements as to making up cases on appeal to the Supreme Court 
and docketing them (Revisal, sec. 591) are conditions precedent which 
must be complied with, or the appeal will be dismissed. Lindsey & 
James v. Knights of Honor, 818. 

46. Appeal and Error-Case-Service-Exteftsioqz of Time-Courts-Writ- 
ten Agreement.-The trial judge has no power to extend the statutory 
time for service of case or counter-case on appeal, and this can only 
be done by agreement between counsel, and will be enforced only when 
put in writing. Ibid. 

47. Appeal and Error-Rules of Cozhrt-Transcript.-A4 transcript of the 
record proper should be filed by appellant in the Supreme Court to 
entitle him to move for a certiorari under Rule 17;  and the filing of 
the original papers, which should remain in the office of the Superior 
Court, is insufficient. Ibid. 

48. Appeal and Ewor-Rules of Court-Motions to Dismiss-Transcript 
Duplicate.-Where the appellant has filed a certificate of the clerk 
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below that  the case had been tried there, giving the names of the 
parties, and unsuccessfully applied for a certiorari in the Supreme 
Court, i t  is not necessary to appellee's motion to dismiss, under Rule 
17, that  he should duplicate the certificate. Ibid. 

49. Same-.Motion to Reinstate.-An appellant who has been guilty of gross 
laches in  not complying with the statute and rules of Court regulating 
appeals is not entitled to have i t  reinstated after appellee's motion to 
dismiss or affirm has been granted. Ibid. 

50. Same-Endorsement of Service-"Due Timew-Written Agreement.- 
Where the appellant has indorsed on his case on appeal for the 
appellee to sign, "Accepted in due time," which the latter has stricken 
out before signing, and the case was served after the statutory time 
without written agreement as  to extension of time: Held, a motion 
to reinstate will be denied. Ibid. 

51. Appeal aqzd Error-Technical Error-Reversible Error.-Where the 
controversy over lands depends on the location of a boundary, and 
i t  is not disputed that the parties held title under the descriptions 
contained in their deeds: Held, a n  expression of opinion of the 
witness as  to certain marks having been made with a n  axe, when this 
is inconsecluential, and a charge of the court as  to the character of 
the possession necessary to take the title out of the State, if technical, 
a re  not reversible error. 

52. Appeal and Error-Costs-B1.ief-Rzde of Court.-Costs of brief ex- 
ceeding twenty pages will not be taxed against the unsuccessful party, 
under the rule of the Supreme Court. Brown v. Harding, 835. 

53. Appeal and Erf-or-Case-Service-Objectiorzs and Emeptions.--Tech- 
nical and immaterial objections made to the service of cases on appeal 
upon opposing parties a re  not farored by the Supreme Court; and 
a n  appellant may not decide for himself upon the sufficiency of appel- 
lee's counter-statement because not served with his own statement 
attached; the proper procedure being to except to the sufficiency, have 
i t  passed upon by the trial judge while settling the case, and, upon 
a n  adverse holding, by exception thereto for the Supreme Court. 
Hollo~nan 0. Holloman, 835. 

54. Sanze-RecordardMotion to AfJirm.-Where a counter-case on appeal 
has been served without appellant's statement attached, and the latter, 
for  that  reason, has not requested the judge to settle the case, but 
applies for a wri t  of certiorari i n  the Supreme Court to bring up  
from the Superior Court his statement, which appellee had filed with 
his own statement in  the clerk's office, and i t  appears that  each state- 
ment had been serred on the adverse party in  time : Held, the motion 
for certiorari will be denied; and if no error in the record proper, 
filed in the appellee's motion, is found, the judgment below will be 
affirmed. Ibid. 

55. Appeal and Error  - Issues - Objections and Eaceptions -Harmless 
Error.-Where the action to recover damages for  the negligent kill- 
ing of a mule has been submitted upon the three issues of negligence, 
contributory negligence, and amount of damage, a charge upon the 
second issue, answered "Yes," if erroneous, is not reversible error a s  
to plaintiff, when the jury have answered the first "No," to which no 
exception was taken by him. Wyatt v. Raleigh, 847. 
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APPEAL AND ERROR-Contiwed. 
56. Appeal and Error-Trials-Distinct Theories.-A party is not permitted 

to try his case in the Superior Court on on& theory and have i t  deter- 
mined in this Court, on appeal, upon an entirely different one. Webb 
v. Rosernofzd, 848. 

57. Appeal and E?-ror-0 b jectiolzs and Exceptions-Inst?-uctio?ts-Special 
Requests.-Exception that a charge by the judge was not sufficiently 
full or explicit, or that  i t  did not cover a phase of the controversy, 
should be taken to the refusal of the court to give requests for special 
instructions aptly tendered. Ibid. 

58. Appeal and Error-Instrzcctiow-Contentions-Objectio?ts and Emcep- 
tiom-Objection that  the trial judge incorrectly stated appellant's 
contentions should be made a t  the time to afford opportunity for cor- 
rection, or a n  exception thereto will not be considered on appeal. 
McNiZlan v. R. R., 863. 

59. Appeal and Error-I?tsfructio?ts-Objections and Exceptions-Special 
Requests.--Ordinarily the presentation of any special theory of a 
case omitted by the trial judge in his charge should be by special 
request, and exception to the refusal of the court to so charge, in 
order to have it reviewed on appeal. Ibid. 

60. Appeal und Error-Objections and Exceptions-Evider~ce-Questions 
and Bnstcel-s.-Exceptions to questions asked a witness, which mere 
ruled out, will not be considered when i t  does not appear what the 
expected answers would hare been. Ihid. 

61. Appeal and Error-Trials-Evideme, S.Vithdratu?t-Objectio?~~ and Ex- 
ceptions.-Where a deed is sought to be set aside for mental incapacity 
of the grantor a t  the time, and also for fraud and undue influence of 
the grantee, and the trial judge has withdrawn from the consideration 
of the jury the evidence upon the latter phase of the case relating to 
the alleged fraud, etc., but the jury have answered the issue as  to the 
validity of the deed in the negative: Held, exceptions to the compe- 
tency of some of the evidence withdrawn becomes immaterial. Miller 
v. Garner, 863. 

62. Appeal arid Brror-Reversible Error-llfzcnler-Honzicide-Ill-wild 
Declarations-Evidence.-Evidence, though erroneously admitted on 
the trial, but probably not affecting the verdict, will not be considered 
as  reversible error ;  and where the defendant has been convicted of 
murder in the first degree, his declarations, made from six to twelve 
months previous thereto, that he disliked the deceased and that he was 
a mean man, are  competent to show the defendant's animus, the 
weight of which is for the determination of the jury. 8. v. Merriclz, 
870. 

63. Appeal aw2 Error-Instructions-Presumptio?zs.-Where there is no 
exception to the charge of the court, and the charge is not sent up 
in the record, i t  mill be presumed on appeal that  they --ere correctly 
instructed. S. v. Walton, 931. 

64. Appeal and Error-Exceptions-Assignments of Error.-An assign- 
ment of error not based upon exception will not be considered on 
appeal. S. v. E'oster, 960. 

66. Appeal and Error-Evidence-Competent in  Part-Objections and Ex- 
ceptions.-Exception taken to evidence generally, some of which is 
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competent, will not be held for reversible error on appeal, for excep- 
tion should be taken specifically to the part that  is not competent. 
Ibid. 

86. Appeal and Error-Instructions-Contentions-Objections and Emcep- 
tiom-Objection to an alleged prejudicial misstatement of the con- 
tention of a party by the judge in his instructions to the jury must 
be taken a t  the time, and exception thereafter taken comes too late, 
and will not be considered on appeal. Ibid. 

67. Appeal and Error-fr~ Fornta Pauperis-Wood Faith9'-Statutes.-The 
'equirement of Revisal, sec. 3278, that to appeal in fornza pauperis 
in criminal cases it  must appear that "the application is in good faith," 
is jurisdictional, and upon a failure of compliance therewith the 
application is fatally defectire and the appeal will be dismissed. 8. u. 
Uartin, 977. 

68. Sanze-Motion to Reinstate-Offer to Give Bond.-After an appeal in 
forma pauperis has been dismissed in the Supreme Court for failure 
to show that the application was made in good faith, Revisal, see. 
3278, i t  is too late for the appellant to offer to file bond or make a 
deposit on his motion to reinstate. Ibid. 

APPLICATION. See Insurance, 6, 12, 16. 

APPREHENSIONS. See Criminal Law, 2. 

ARBITRATION AND AWARD. 
1. Arbitratio?? and Award-Agreement-Award-Pleas in  Bar.-Aver- 

ment and proof of a n  agreement submitting controverted matters to  
arbitration, when an award is pleaded in bar of a n  action, is neces- 
sary in order to give the award of the arbitrators the binding effect 
between the parties required. Ball v. XcCormack, 677. 

2. Arbitration and Award - Contracts - Breach. -The plaintiff and de- 
fendant contracted that  the former should acquire title to certain 
timber lands to be held in trust for the latter and paid for in sawing 
the lumber, which thereafter the plaintiff breached by rendering per- 
formance by the defendant impossible, and then entered into another 
contract with the defendant wherein the prices to be paid defendant 
for cutting the timber and the proportionate amount to be paid for  
the land varied from the first one, and plaintiff also breached this 
contract: Held, the second contract was not a n  accord and satisfac- 
tion, was not pleaded as  such, and did not p r e ~ e n t  the defendant from 
recovering damages under the first contract, which the plaintiff had 
breached. Fiber Co. v. Hardin, 787. 

3. same-Perfoi-mance-Pleas.--%n accord and satisfaction must be per- 
formed in its entirety by one claiming that it bars a recorery of the 
original right of action. Ibid. 

ARGUMENTS. See Homicide, 9. 

ARREST. See Criminal Law, 8. 

ARREST AND BAIL. See Appeal and Error, 4. 
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ASSAGLTS. See Damages, 4 ;  Carriers of Passengers, 9 ;  Trials, 2 ;  Con- 
victs, 1. 

1, Assaults-Threats of Violewe.-A person is guilty of an assault in 
law when he by a show of violence and force puts another in  fear 
and thereby forces him to commit some act which otherwise he would 
not have done. Trogden v. Terry, 540. 

2. Same-Abusive Language-Punithe Damages.-In a n  action to re- 
cover damages for a n  assault, the defendant wrote a n  apology or 
retraxit for the plaintiff to sign i n  relation to a statement he had 
written to another, entered the public dining-room where he knew 
the plaintiff was dining, and, carrying a walking stick on his a rm 
or in  his hand, threatened the plaintid with abusive language, in  
a n  attitude to do him personal violence, and caused him to sign the 
paper against his will. Held, sufficient evidence of malice to sustain 
a verdict awarding, in the discretion of the jury, punitive damages for 
the assault. Ibid. 

ASSESSMENTS. See Drainage Districts, 1, 3, 4, 5, 6 ;  Insurance, 23. 

ASSESSORS. See Drainage Districts, 2. 

ASSIGNMENTS. See Judgments, 16 ; Mechanics' Liens, 1 ; Appeal and Error, 
36. 

ASSIGNMENTS OF ERROR. See Appeal and Error, 3, 11, 20, 28, 32, 64. 

ASSUMPTION OF RISKS. See Railroads, 1 ; Commerce, 2 ; Instructions, 11. 

ATTACHMENTS. See Mechanics' Liens, 1 ;  Appeal and Error, 37. 
Attnchnzents-Judgme?zts-Liens-Homestead-here there are  levies in 

attachment against the land of a debtor who had, prior to the time, 
become a nonresident of this State, and there has been no lien by 
judgment thereon entitling him to his homestead, the property may 
be subjected to the payment of his debts. Taylor v. Hayes, 663. 

ATTORNEY AND CLIENT. See Judgments, 6, 9. 

1. Attorney and Client-Autho~ity to Act-Ratification.-Where a de- 
fendant in an action in the court of a justice of the peace afterwards, 
in the Superior Court, on appeal, ratifies, by his conduct, the acts 
of a n  attorney who had assumed to appeal for him, it is equivalent 
to his having giren original authority to the attorney. Gallup u. 
Roxier, 283. 

2. Attorney and Clierzt-Nowresident Attol-rzey-Lackes-Principal and 
Agent.-The employment by a party of a nonresident attorney of this 
State to represent him in a professional capacity in our courts, who 
is not licensed to practice here, creates the relation of principal and 
agent; but if the employment is of a resident attorile?, licensed to 
practice here, though he be a resident practitioner of another county, 
the relation of attornex and client exists, and the party, not himself 
in default, is not held responsible for the negligence of his counsel in 
failinp; to perform acts exclusively within the line of his professional 
duties. Seatoe11 u. Lumber Co., 320. 

3. Same-Judgments-Excusable iVeglect.-Where a party to an action 
employs an attorney practicing in this State to defend an action 
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brought against him in a different county, and upon his suggestion 
authorizes his attorney to employ local attorneys, which is accord- 
ingly done, and the latter promised to notify the leading attorney 
of the filing of the complaint, and send him a copy when filed, but 
through their misunderstanding of the fact of their employment, did 
not do so, and a judgment by default is finally taken; and it appears 
that  the party had repeatedly asked his leading attorney if anything 
remained to be done by him. and was informed that  nothing could 
be done until the complaint was filed : Held, the judgment, on motion, 
was properly set aside for excusable neglect. Ibid. 

4. Attorney arzd Client-Local Attorr~ey-Offer of Employnzent-Accepta- 
tio?+Emczcsable Neglect.-A client emplo~ed his attorney, licensed to 
practice law here, to professionally defend an action brought against 
him in another county, and authorized him to employ local attorneys 
there. His attorney wrote reguesting them to act  with him, and 
asked them to notify him when complaint was filed and send him a 
copy thereof. They replied, saying they mould notify him a s  to the 
filing of the complaint, and send him a copy thereof, and they would 
appear ~ v i t h  him "if desired to do so." Held, the leading attorney 
mas justified in  construing the answering letter as  a n  acceptance of the 
employment offered; and in making the offer he acted in his capacity 
of attorney, and not merely as  the agent for his client. Ibid. 

6 .  Attorney and Clie?~t-Evidcnce-Cor~fidel2tial Communications.-Com- 
munications which a n  attorney may not testify to against the in- 
terest of his client a re  those of a confidential nature in relation to 
his employment, and not such as  the attorney knows independently 
from transacting his client's affairs, as  in effecting a compromise of 
a former action; and in order to give such testimony the attorney 
may withdraw from a pending trial, upon considering that  his client's 
testimony as  to such compromise reflected upon his integrity. Allelz 
v. Bkiflman, 578. 

ATTRACTIVE NUISANCES. See Negligence, 12. 

AUTOXOBIEES. See Negligence, 4, 7 ;  Railroads, 22, 23, 27, 28, 29; Negli- 
gence, 8. 

Az~tomobiles-Stat~~1es-Regulations-Xegliger2ce-Rz~le of Prudent Man- 
Evidence-Questions for Jury.-Where the driver of an automobile 
violates the statute by turning to the right to avoid a motorcycle 
traveling in the same direction upon a public road, and collides there- 
with, and action is brourht to recover damages therefor, and the 
evidence is conflicting as  to n7hether the motorcycle was unexpectedly 
turned out in the wrong direction, resulting in the injury, the question 
of proximate cause depends upon whether the driver of the automobile 
acted with reasonable prudence under the circumstances, to avoid the 
injury, or whether the collision mas caused by the wrongful and unes- 
pected act of the one on the motorcycle. The instructions of the trial 
judge, in this case, a re  approred. Gregory's Sup. Revisal. see. 2728a. 
Gooke v. Jtrome, 626. 

AVERMENT. See Removal of Causes, 11 

AWARD. See Arbitration and Bward, 1 ;  Sales, 1. 
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BALLOTS. 
Ballots-Unmarked Ballots--Intent of Voter-Slcflciency.-The purpose 

of the ballot is to designate the choice of the voter, and it  is suffi- 
cient for its validity for i t  to be voted unmarked when the name of 
but one candidate appears thereon. Britt  w. Board of Canwassers, 797. 

BANKRUPTCY. See Corporations, 2 ; Limitation of Actions, 22. 
1. Banlcruptcy - Corporations - OfJicers-Bmbexxlement-Duty of Trus- 

tee.-It is the duty of a trustee in bankruptcy to collect all of the 
assets of the bankrupt corporation, whether due by contract or with- 
held by embezzlement of one of its officers. Ployd v. Lagton, 64. 

2. Same-Fu+rds Apportioned.-Upon a recovery by the trustee of a bank- 
rupt corporation of moneys embezzled by its officer, the bankruptcy 
court will, by proper decree, apportion the net proceeds among the 
creditors and stockholders. Ibid. 

3. Ba?zlcruptcy - Co?-porations - Embewleme?ztJudgmen ts-Demurrer- 
The trustee in bankruptcy of a corporation represents the stockholders 
in an action against its officer to recover funds embezzled by him, and 
objection by defendant that  a judgment in favor of the stockholders 
would not be released by a discharge in bankruptcy is not a good 
ground for demurrer. Ibid. 

4. Bankruptcy-Ho?~zestead-Co~rweya~zces--Judgments-Executions-Stat- 
utes.-Title to exempt property does not pass to the trustee in  bank- 
ruptcy, and where the debtor's homestead has been laid off and the 
lien of a judgment has attached thereto more than four months before 
the filing of the petition in  the bankrupt court, and the judgment 
debtor has proved his claim as  unsecured, the homestead again laid 
off in proceedings in the bankrupt court, after the discharge of the 
bankrupt, the judgment creditor, under whose judgment the home- 
stead was first laid off, may issue execution against the lands afteT 
the same has been conveyed by the homesteader. Revisal, sec. 686. 
BFum w. Ellis, 73 N. C., 293, cited and distinguished. Wutters u. 
Hedgpeth , 310. 

5. Bankruptcy-Homestead-Title-Bankrupt's Property-Discharge.-A 
judgment debtor has no property in a homestead laid off to him under 
a judgment, but merely a n  exemption from sale, and the land is prac- 
tically the property of the judgment creditor, to the extent of his lien. 
Hence, a homestead laid off under our laws is not subject to the juris- 
diction of the bankrupt court, and a lien of judgment thereon is not 
affected by the discharge of the bankrupt therein. Ibid. 

G. Bankruptcy-Honzestead-State Decision.-The bankrupt court is bound 
by the construction put upon our exemption laws by the Supreme 
Court. Ibid. 

7. Bankruptcy - Homestead - Unsecured ClainzsJubgme~zts-Credits.- 
Where a judgment creditor, holding a valid lien upon the debtor's 
homestead, laid off under his judgment, thereafter proves his claim 
as  unsecured against his debtor in the bankrupt court, any sum he 
may receive under a distribution of the assets will be credited upon 
his judgment, and will reduce the amount thereof to that  extent. Ibid. 

8. BanLrzcptcy-Trustee-Limitation of Actions.-The trustee in bank- 
ruptcy is subrogated to the rights of the creditors as  to the plea of 
the statute of limitations; and where the bankrupt may sustain his 
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plea against the creditors, he may also sustain it as  to the trustee. 
Garland v. Arrowood, 591. 

BANKS AND BANKING. See Bills and h70tes, 5, 9 ;  Instructions, 13. 
1. Banks and Bar~kilrg - Collection, - Drafts -Lost in the .Mail-Negli- 

grace-Bills and Notes.-Where a banlr sues its correspondent bank 
for the amount of a deposit therein, and the defendant sets up, as  
a counterclaim, the negligence of the plaintiff in not notifying it of 
a draft, the amount of which would offset the amount claimed in the 
action, and i t  appears that the plaintiff mailed the draf t  to the de- 
fendant without hearing from i t  and without inquiry for a month, 
and that  the defendant had not received i t :  Ileld, the omission of 
the plaintiff to make due inquiry after not hearing from the defendant 
was negligence per se. Bank v. Trust Co., 344. 

2. BanI~s  and Banicing-Collection-Drafts-Pavee Bank-ATegligence- 
Bills and Totes.-It is negligence per se for a bank to send a draft 
or check for collection to the payee b a n k  Ibid. 

3. Banks and Ra~rkiitg-Collectio?~-D~~afts-A~egligence-Counterclain~ 
Burden of Proof-Trials-Questions for Jur~.-While a forwarding 
bank may be negligent in not making due inquiry of its correspondent 
bank, etc., a s  to a draft sent the latter for  colleetion, but was lost in 
the mail, the burden of proof is on the correspondent banlr to show, in 
order to recover the amount set up a s  a counterclaim in plaintiff's 
action, that  i t  has sustained damages arising from such negligence, 
\\-hich raises a n  issue for the determination of the jury. Ibid. 

4. Banlts and Banking-Bills and Xotcu-Place of Payment-Deposits- 
Order to Pay-Pa?~ment.-Where the bank of deposit of the maker 
of a note is the one specified as  the place of its payment, and also 
the one to which the note is sent a t  maturity for collection, the maker's 
written order on the note to the bank to pay i t  from his deposits is 
snEcient ; and where the bank accepts this order and retains the note 
without entry on its books for twelve days, then its doors a re  closed 
and a receirer appointed, the payee of the note is held responsible for 
the acts of its agcncy for collection, and a plea of payment is good. 
I n  this case the maker's deposits were barely sufficient a t  the time, but 
more than sufficient on the day following and then continuously so. 
Peaslee v. Dixon, 411. 

5. Banks a?td Banking-Bills and Sotes-Place of Payment-Order to 
Pau--Statutes.-A note payable a t  the bank of the maker's deposit 
is of itself, an order on the bank to pay the note a t  maturity for the 
account of the maker. Revisal, see. 2237. Ibid. 

BIAS. See Evidence, 11. 

BILLS A S D  NOTES. See Banks and Banking, 1, 2, 4, 5 ;  Instructions, 13;  
Criminal Law, 11. 

1. Bills and Xotes-Illegal Co??siderafio?!-Lotteries-Gift Enterprises- 
Statqhtes-Actions.-Notes given in pursuance of a contract prohibited 
by Revisal, see. 3726, are for a n  illegal consideration, and collection 
thereof is not enforcible in our courts. Illfg. Co.  v. Benjamin, 53. 

2. Bills a ? ~ d  Notes-Trials-Evidence-Prima Facie Case-Defects-Bur- 
den of Proof.-Where a holder of a promissory note sues thereon, he 
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makes out a prima facie case which will entitle him to a verdict, by 
introducing the note and proving same and the indorsement thereon, 
if he is not the payee; but where defects and irregularities are  set 
up by the defendant sufficient to avoid the note, with evidence tending 
to prove them, the burden is upon the plaintiff to show that he acquired 
the note before rts maturity and without notice as  a holder in due 
course; and if this is so found by the jury, he is entitled to a verdict, 
though the defendant has established, with the burden on him that  
the note n a s ,  in fact, defective. Bank v. Clark, 268. 

3. San~e-Is9!ies41cdgments.-Where in a n  action by a n  indorsee of a 
promissory note the defendant pleads defects therein, and offers evi- 
dence that its validity depends upon a loan to be secured by the 
original payee. which was not done, a n  issue answered in defendant's 
favor, that  plaintib was not a purchaser for value, without notice, 
before maturitr,  is not sufficient to sustain the judgment, the requi- 
sites a s  to the burden of proof being lacking in the case. Ibid 

4. BiTls and Xote.9-STegotiable Instruments-Prima Facie Evidence-Due 
Course--8tat1bles.-TTThere there is neither allegation nor evidence 
that  n negotiable instrument sued on is defective (Revisal, see. 2204), 
and the plaintiff clainls a s  a holder in due course, his introduction of 
the instrument duly indorsed makes out a prima facie case under the 
statute, Revisal, see. 2201, that he was a purchaser for value, in gocd 
faith, before maturity, and without notice of any defect in the title 
of the person negotiating it. Wo?.th v. Peed Go., 333. 

5. Same-Banks and Banking-Principal and Agent.-Where a bank dis- 
counts a paper and places the amount, less the discount, to the credit 
of its depositor, the indorser, with his right to checlr on ic, but the 
bank reserves the right to charge back the amount if the note is not 
paid, by express agreement or one implied from the conrse of dealings, 
the bank is a n  agent for collection and not a purchaser of the paper 
in  due course. Ibid. 

6. Same-Impeaching Evidence-Contradictory Evidence-Questcons for  
Jury.--Where the bank, claiming as a n  indorsee of a negotiable paper 
in due course, has made out a prima facie case by introducing the 
paper in evidence, and the testimony of its witnesses tends to show 
a n  arrangement with its indorsers that  it  was to be charged back to 
his balance in case of nonpayment, which had always been sufficient; 
and, to the contrary, that no such agreement had been made, expressed 
or implied, but that  the indorser had no liability therefor. evcept as  
such: Held, that  while the plaintiff shonld not be permitted to 
impeach the testimony of its om-n witness, i t  could show the fact to be 
otherwise than he had testified; and having made ont a prrma facie 
case, the question was for the jury to find the fact of the agreement 
upon the conflicting evidence. Ibid. 

7. Bills and Notes-Xegotiable Iptstruments-Deposits -Agreement -Ill- 
tent-Evidence.-Where a bank takes a negotiable paper by indorse- 
ment from its depositor, who had always sufficient funds there to 
protect its payment, and gives him credit for the amount, with the 
right to checlr on it ,  the transaction is evidence that  the bank pur- 
chased for ralue : and when the evidence is conflicting as  to the agree- 
ment between them that  the bank should charge the item back upon 
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nonpayment, i t  is for the jury to determine the intent of the parties, 
upon which they may consider the course of dealings, the rate of 
discount, the state of the account, and other relevant circumstances. 
Latham v. Spragins, 162 h'. C., 408, cited and distinguished. Ibid. 

8. Bills and Notes-Negotiable Instrunzelzts-Indorsenzenzent-Presuw~ptive 
Evide~zce-Trials-Questions for Jurg.-Where the holder of a nego- 
tiable draf t  introduces i t  in  evidence and proves the indorsement to 
him, he makes out a prinza facie case, which entitles him to go to the 
jury in his action thereon. Moon ,o. Rinzpso?z, 676. 

9. Sanie-Ban7cs and Banking-Purchaser for TiaZm-A bank interrened 
in attachment proceedings and claimed a draft, the subject thereof, 
as  a holder in due course by indorsement from the defendant, its 
depositor ; and there being no evidence that  the intervenor held the 
draft for collection, or that the proceeds were the property of the 
defendant, but that he indorsed it to the bank, and received the 
money thereon, it  is Held, that there is no evidence of a defect i11 
intervenor's title thereto. R~T-isal,  2204. Ibid. 

BILLS OF LADING. See Carriers of Goods, 6, 7, 9, 17. 

BLA4CKMAILING. See Criminal Law, 23. 

BLANK SPACE. See Wills, 26. 

BLASTING. See Injunction, 1, 2. 

BOND. See Criminal Law, 1 ;  Appeal and Error, 68. 

BOSD ISSUES. See Taxation, 9, 1 3 ;  Constitutional Law, 2. 

BOUNDARIES. See Deeds and Conveyances, 1, 2, 15;  Instructions, 1 ; Limi- 
tation of Actions, 10. 

BREACH. See Carriers of Goods, 30; Arbitration and Award, 2 ;  Reference, 
8 ;  Contracts, 24. 

BRIEF. See ,4ppeal and Error, 1, 24, X ,  52. 

BURDEN OF PROOF. See Carriers of Goods, 6, 37; Deeds and Collveynnces, 
10, 12, 28 ; Instructions, 1, 6, 11 ; Wills, 4, 19, 25, 27 ; Judgments, 6 ; A p ~ e a l  
and Error, 14 ;  Negligence, 5 ;  Timber Deeds, 1 ;  Limitation of Actions, 
11, 21; Bills and Notes, 2 ;  Vendor and Purchaser, 2, 4 ;  Eanlts and 
Banking, 3 ; Partnership, 1 : Release, 2 ; Insurance, 8, 15 ; Usury, 2 : Con- 
version, 1 ;  Trials, 1 ;  Master and Servant, 9 ;  Executors and Administra- 
tors, 5 ; Evidence, 16 ; Homicide, 13, 17. 

BY-LAWS. See Insurance, 10. 

CALLS. See Deeds and Convegances, 15 

CANVASSERS. See Mandamus, 5 ;  Elections, 8, 9 

CARMACK AMENDMENT. See Carriers of Goods, 4. 

CARRIERS. See Torts, 3. 



INDEX. 

CARRIERS 3F GOODS. See Courts, 4 ;  Negligence, 9. 
1. Carriers of Goods-Delay in Shipment-Damages-Euidenee-IIearsay. 

Where damages are  sought in an action against a railroad company 
for jnjury to a shipment of tobacco by water, caused by an unreason- 
able delay in its shipment, evidence offered in defendant's behalf that  
tobacco dealers told the agent, after the injury mas done, there mas 
nothing to do but ship it, has no bearing upon the defendant's lia- 
bility, and was incompetent for this and for the further reason that  
i t  mas hearsay. Lovelace u. R. R., 12. 

2. Cawiers of Goods-Instrz6ctions-Special Requests-Appeal altd Error. 
In  this action to recover damages against a railroad company for 
a n  unreasonable delay in  shipping tobacco, the defendant's objection 
to the chmge of the court that the defendant mould be liable if the 
tobacco had been delivered to i t  on the day preceding that of the dam- 
age, is not sustained by the charge, and if i t  desired more specific 
instructions i t  should have presented requests thcrefor. Ibid. 

3. Carrie? s of Goods-Deliuery to Carrier-Title-Damages-Par tu  Ag- 
grieucd.-Ordinaril the title to a shipment of goods by common car- 
rier passes to the consignee upon their acceptance by the carrier, and 
he may sue for damages thereto in transit, but when it  is shown that  
the consignee refused to accept the damaged goods, and that the sale 
has been canceled by consent the consignor may maintain his action 
against the carrier for damages. Aydlett u. R. R., 47. 

4. Carriers of Goods-Interstate Commerce-Con~~ecting Lines-Interme- 
dlate Carrzer-Damages-Parties-Carmack Amendment.-Where a 
second carrier in a connecting line of carriers of a shipment of a car- 
load of goods has caused damages thereto by loading them improperly 
an action may be maintained against i t  to  recorer the damages thus 
caused, and it  may not avoid liability under the Carmaclr Amzndment 
to the Interstate Commerce Act on the ground It was not t l ~ e  initial 
carrier. Ibid. 

6. Ca? I iers of Goods - Connecting Lines - Contrartual Xotice-Ilr terme- 
dzccte Ca?rler-Principal and Agent.-Where the second carrier in the 
connected line of shipnlent of a carload of goods causes damage to 
the shipment by improperly loading it, i t  may not defeat an action 
to recolTer such damages, when the required notice within four months 
has been filed with and accepted without comment by it, on the ground 
that  such notice had not been filed with the initial or final carrier 
under the ternis of the contract of carriage. The doctrine of notice to 
the agent is applied to the facts of this case. Ibid. 

6. Carriers of Goods-Bills op Laditzg-Written Denza?td-Linzitlny Lia- 
bilitlr-R~aso~~ableness-Burde?% of Proof-Trials.--il stipulation in  a 
bill of lading d e n ~ i n g  the carrier's liability for damages unless writ- 
ten notice of such claims be filed within a specified period is in dero- 
gation of the common law, and while i t  mill be upheld if reasonable, 
the burden of proof is on the carrier to show that i t  is. PliiTlzps v. 
R. R., 86. 

7. Carriers of Goods-Bills of Lading-Stipulations-Il~temtate Commerce 
-Federal Courts-Reasonableness.-Where the stipulation in a bill 
of lading for an interstate shipment of goods, as  to the liability of 
the carrier for damages if written demand has not been made on it 
for such damages within a specified time, is the subject of the con- 
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CARRIERS O F  GOODS--Continued. 

troversy, the question is one governed by the Federal law, and under 
this, as  well as  under our State decisions, it  is required that to be 
valid such stipulations must be reasonable. Ibid. 

8. Same-Ten Days-Perishable Goods.-A stipulation in  a n  interstate 
car-load shipment of perishable goods, such as  dewberries, exempting 
the carrier from liability to the shipper caused by its negligence. unless 
written claim for damages shall have been riled with its agent a t  the 
delivering point within ten days after its delivery, is unreasonable and 
uneaforcible, according to our decisions, and will be so held in the 
absence of an authoritative ruling of the highest Federal court to the 
contrary. The effect of the adoption by the carrier of the bill of lading 
recommended by the Interstate Commerce Commission, containing the 
four months stipulation, discussed by WALKER, J. Ibid. 

9. Carriers of Goods -Bills of Lading - Written Claim - Requisites. - 
Where a stipulation in a bill of lading requiring written notice to be 
given the carrier's agent within a stated time, to enforce a demand 
for  damages to the shipment, is reasonable, i t  is only necessary that 
the written claim shall be a plain and intelligible statement of the 
demand, and not that i t  be expressed in any particular form. Ibid. 

10. Carriers of Goods - Conscgnmerct -  part?^ Aggrieved. --A shipper of 
goods on consignment may, as  the party thereby aggrieved, maintain 
a n  action against the carrier for damages caused thereto by its neg- 
ligence. Ihid. 

11. Carriers of Goods-Railroads-S7tipme11,t Refused-Demuwage.-,4 car- 
rier of goods, under the requirements of the Interstate Commerce 
Commission, must collect freight charges according to established 
rates, and exhaust all legal remedies to collect such charges, and 
incidental undercharges, in order to prevent undue discrimination: 
and where a consignee refnses to pay a charge for the shipment ac- 
cordingly rendered, and to accept the goods, he is responsible for such 
freight charges a t  the suit of the carrier, and for proper demurrage 
and storage charges reasonably incident and attributable to the de- 
fendant's wrong. R. R. w. Iron WorJc~, 188. 

12. Banw-Sales of Goods.-Where a consignee of goods wrongfully re- 
fuses, a t  the time of notification of their a r r i ~ a l ,  to receive such goods 
on account of proper charge made for their transportation, semble, no 
demurrage charges are  collectible by the carrier, but only reasonable 
storage charges, until, in the exercise of its rights under the law, it  
could properly dispose of the goods and thereby be relieved of further 
charge concerning them. Ibid. 

13. Bame-Xinimizing Damages-Interstate Commerce-State Statutes.- 
A carrier a t  common law was required to resort to the courts to en- 
force its lien for freight charges, and our statutes, Revisal, secs. 2637, 
2638, give this right to the carrier, when the goods are  nonperishable, 
after six months; and being a part  and in furtherance of the remedy 
afforded by the law in such cases, requiring a n  injured party to do 
what business prudence requires to minimize the loss, i t  applies to 
interstate as  well as  intrastate shipments, in the absence of any inter- 
fering regulation by Congress or of the Interstate Commerce Commis- 
sion. Ibid. 
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Same-Enforcing Liens.-Where a consignee promptly refuses to accept 

a shipment on the ground of excessive freight charges, which are  
shown to be correct, the carrier is not required to assume the risk 
of enforcing its lien a t  once by sale in order to avoid the accumula- 
tion of storage charges, for i t  is required to store and properly care 
for the goods as  warehousemen. Ibid. 

Bame-Daty of Carrier.-Where a consignee of goods wrongfully refuses 
to receive them, the carrier is not required to take the risk of imme- 
diately enforcing his statutory lien for the freight charges, by sale 
inter partes, for lie is entitled to proceed in a n  orderly way to enforce 
its rights. Ibid. 

Carriers of Goods-Refusal by Co?zsignee-Duty of Carrier-Consiglzor 
-Xotificatio?z.-Senzble, the carrier shonld notify the consignor that 
the consignee had refused the shipment: but the question becomes 
immaterial n hen the freight charges of reshipment exceed the value 
of the goods. Ibid. 

Carriem of Goods-Contracts of Shipment-Bills of Lading-Evidence. 
While a bill of lading is the usual evidence of a contract of ship- 
ment between a consignor of goods and a common carrier by rail, 
and the carrier is usually required to issue one on demand, it  is not 
essential to such contract that  a bill of lading therefor should have 
been issued by the carrier. Davis ?j. R. R., 209. 

Same-Interstate Commerce Acts-Amendment.-The act  of Congress 
amending section 20, Interstate Commerce Act, 34 U. S. Statutes, ch. 
3591, see. 7, requiring the issuance of a bill of lading by the carrier 
to the consignor of a shipment, is not inhibitive in its terms or pur- 
pose; and the statute, being enacted chiefly for the purpose of im- 
posing on the initial carrier responsibility for the entire carriage of 
an interstate shipment, does not relieve the carrier from liability under 
a contract of shipment entered into without it. Ibid. 

Carriers of Goods-Pcnalty Statutes-Consignee-Partu Aggrieved- 
Railroads.-Where under agreement mith his principal the agent of 
a manufacturer is obligated to pay the freight charges on shipments 
made to him, and upon demand of the carrier he has paid its unlaw- 
ful  charges on a shipment (Revisal, see. 2642), he is the party ag- 
griered, within the meaning of the statute, Revisal, see. 400, and may 
maintain his action to recover the excess, and also the penalty when 
settlement has not been made within sixty days, Revisal. secs. 2643, 
2644, and he has complied mith the provisions of the statute a s  to 
filing written demand supported by the original freight bill and the 
original or duplicate bill of lading, etc., Revisal, sec. 2643. Tillcy 
v. R. R., 363. 

Same-Written Demand.-Where the carrier has demanded and re- 
ceived a n  unlawful freight charge for a shipment, and the party ag- 
grieved has made written demand of the carrier for payment of the 
overcharge, required by the statute, i t  is not necessary for him, in 
order to maintain a n  action for the penalty imposed upon the carrier 
failing to settle in sixty days, that the written demand specify the 
penalty, or that  demand therefor was made in the justice's court 
or alleged in the complaint filed on appeal therefrom. Revisal, sec. 
2643. l b i d .  
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21. Same-Freight Overcharge-Amount Demanded.-The carrier should 

know the amount of freight it  is lawfully permitted to charge for a 
shipment of goods, and in an action to recover the overcharge, with 
the penalty for its failure to repay i t  in sixty days, it is not necessary 
that  the plaintiff's demand state, or exactly state, the correct charges 
allowed the carrier by law, in order to permit a recoyery of the penalty. 
Revisal, see. 2644. Ibid. 

22. Carriers of Good-A70tice of Arrival-Mail-Evidencp-Actual Sotice- 
Railroads.-Where there is evidence that  the carrier mailed a postal 
card to the consignee of a shipment of goods. giving due notice of 
the arrival, in accordance with the rules of the North Carolina Cor- 
poration Commission, and that it n7as properly addressed and put into 
the post office, i t  is presumed to have been received, in the absence of 
evidence that i t  \Yas not, and is sufficient to take the question to the 
jury. Semble, actual notice of the arrival of the goods dispenses n i t h  
the formal written notice. Zlollomnn v. R. R., 372. 

23. Carriers of Goods-Notice of Arri?;aG'CV?-iftr?z. Yotice-Parol Evidence. 
The written notice required by the North Carolina Corporation Com- 
mission to be given by the carrier to the consignee of goods is a matter 
collateral to the issue of whether the latter is responsible to the former 
for storage charges accrued, and admits of par01 evidence of its con- 
tents. Ibid. 

24. Cawiers of Goods-Danzaged Condition-Accepting Goods-Worthless 
Condition.-Where goods transported by the carrier are  claimed by 
the consignee to have arrived a t  their destination in bad condition, 
i t  is the latter's duty to receive the goods and sue for damages unless 
they are rendered practically worthless. Ibid. 

25. Same-.Actiolr-Estoppel.-TV1iere the consignee of goods has refused 
to receive them because of their damaged condition unless the carrier 
would accept a receipt to that  effect, and sues for the damages, and 
then for possession of the goods, after a judgment adjudicating the 
amount of the damages, but leaving open the question of title and 
right of the defendant to storage charges, he is estopped to claim 
that  the goods were in a condition practically worthless a t  the time 
he refused to accept them. Ibid. 

26. Carriers of Goods-Damaged Condition-Storage Charges-Claim Re- 
jected-Inconsistent Defenses.-Where the consignee has refused to 
accept a shipment of goods because of their alleged damaged condi- 
tion, and contends that  the carrier agreed to keep them, without 
charge, pending an adjustment, and i t  is s h o r n  that  the carrier wrote 
him a letter positively declining to allow the damages claimed by 
him, whereupon he had brought suit to recover them: Held, if any 
such agreement had been entered into, it  terminated upon the refusal 
of the carrier to consider the claim for damages; i t  mas also incon- 
sistent with the plaintiff's action therefor, and the carrier is entitled 
to recover its proper charges for storage. Ibid. 

27. Carriers of Goods-Storage Charges-Services Rendered-Considera- 
tion.-Storage charges are  allowed the carrier for the service rendered 
in taking care of the goods, the inconvenience to the warehousemen, 
and the liability for their safe custody if they do not exercise proper 
care. Ibid. 
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28. Carriers of Goods-Btorage Charges-Liens.-A carrier has a lien upon 

the goods for its proper storage charges therefor, and may hold them 
until the charges a re  paid or properly tendered. Ibid. 

29. Carriers of Goods-Empress Companies-Live Btoc&Valtcation-Aban- 
dor~ment of Contract-Damages.-Where a n  express company has con- 
tracted to transport a high breed of mare to its destination, wherein 
the consignor has agreed to a valuation not to exceed $100 for a less 
rate, and i t  is alleged and shown that for  a par t  of the trip the car 
containing the mare had been placed in a n  ordinary freight train, in 
consequence of which i t  was badly damaged, and that a messenger 
had not been sent with the mare in the car in  accordance with its 
custom in such transportations : Held, the restrictions as  to valuation 
contained in the contract can apply only where the express company 
has itself complied therewith, and i t  being shown that  the mare was 
injured in consequence of the defendant's violation of the contract, 
which for the time being is construed a s  a n  abandonment by i t  of its 
terms, the entire damage is recorerable, though greatly in excess of 
the value agreed upon. Regnolds v. Empress Co., 487. 

30. Same-Commerce-Interstate Commerce Conznz4ssion.-Where a n  ex- 
press company, in violation of its contract of carriage, transports a 
~ a l u a b l e  mare in a car, and injury is inflicted upon i t  by reason of 
the fact that the car was hauled in a freight train a part of the 
distance, the fact that  i t  was stipulated in the contract of carriage 
that  the 1-alne of the mare should not exceed $100, upon consideration 
of a less rate, which was approved by the Interstate Commerce Com- 
mission, does not preclude a recovery of damages in a greater sum;  
for the contract of carriage, as  approved, contemplates the restriction 
of recovery as  to injuries inflicted by the express company while 
transporting the mare according to the method required of it  under 
the terms of the contract. and not to those arising from a temporary 
abandonment thereof. Ibid. 

31. Carriers of Goods-Express Cofl~panies-Contracts-Stipulations U11- 

reasoliablc-Wl.itte71 Dcn~ond.-~4 stipulation in a n  express company's 
contract of carriage of live stock, requiring that  written demand for 
damages to the shipment be made in thirty days, is unreasonable as  
to the time, and unenforcible. Ibid. 

32. Carriers of Goods-Express Companies-Written Dema~zd-Knowledge 
-TVni~cr.-The written demand for damages to a shipment of live 
stock stipulated in the contract therefor may be waived by the knowl- 
edge of the injury by the agents of the carrier and their conduct 
respecting it. Ibid. 

33. Carriers of Goods-Damaged Shipments-Refusal of B7~ipments.-Dam- 
ages to a shipment of goods by a railroad company, caused by the 
carrier's negligence, does not justify the owner in refusing to accept 
them on that  account, unless the damages a re  sufficient to render the 
goods practically worthless; for he is required ordinarily to accept 
the goods and sue for damages upon the refusal of the carrier to pay 
them. Whittington v. R. R., 501. 

34. Salne-Pleadinqs-Danzages.-Where a n  owner of a shipment of goods 
has refused to accept them from the carrier on account of their dam- 
aged condition, his refusal will not prevent his recovering for the 
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damages sustained, if he has properly pleaded them. His evidence 
is sufficient to sustain a recovery, and the liability of the defendant 
is not thereby increased. Ibid. 

3.5. Carriers of Goods-Damaged Shipment-&I easure of Damages.-The 
measnre of damages to a shipment of goods by a railroad company 
is the difference in value between the value thereof in their damaged 
condition a t  destination and what their value would have been had 
they been properly transported. or handled, by the carried. Ibid. 

36. Carriers of' Goods-Consignor-Owner-Trials-Evidence-t is compe- 
tent for the consignor of goods to show by par01 that  he is the owner 
thereof, and recover damages from the common carrier cauaed by its 
negligence. Ibid. 

37. Carriers of Goods-Live Stock--Viciousness - ATegligencc -Burden of 
Proof.-While a carrier is not answerable in damages to a shipment 
of live stock caused by the natural viciousness of the animals, it must 
establish to the satisfaction of the jury that  the damages were thus 
caused, and not as  a result of its on711 negligence, when the shipment 
was under its care. Teeter v. Express Co., 616. 

38. Carriers of Goods-Express Compa?%ies-Railroads-Live Stock-Con- 
tracts-Tort-Feasors, Joint.-Where a n  express company violates its 
contract of carriage of a live stock carload shipment in not allowing 
a n  attendant to ride free in the same car, owing to crowded condi- 
tions therein, and the attendant attempts to ride in a passenger coach 
of the same train under this contract, but  is ejected by the conductor 
thereon: in his action against the railroad and express company, it  
is Held, that  the two defendants mere not joint tort-feasors, and that 
whatever rights the plaintiff may have bad arose ez cowtraetzi with 
the express company, which mas not responsible for the act of the 
railroad company in ejecting him. Ibid. 

39. Carriers of Goods-Express Companies-Live Stock--4ttendants-Colt- 
t~acts-Breach-Dan~nyes Vinimized.-Where an express company 
contracts for free transportation of an attendant on a carload of 
l i re  stock shipment, which i t  does not perform, and the attendant is 
ejected hy the conductor on the passenger train drawing the car, while 
attempting to ride under his contract in the passenger coaeh, i t  be- 
comes the attendant's duty to purchase a passenger ticket and make 
claim aqainst the express company for the amount, in diminution of 
his damages, and not permit himself to be ejected from the train to 
his humiliation, and hold the express company responsible therefor. 
Ibid. 

40. Carriers of Goods-Street Railways-Negligence - Trespassers-High 
Degree of Care.-Pedestrians and Grivers of vehicles upon the streets 
of a town a re  not trespassers and  ha^-e equal rights with street cars 
operated thereon : and a motorman in running such cars owes a higher 
degree of care in avoiding injuring them when upon the track than is 
required of a locomotive engineer under like circumstances. Ingle r;. 

Power Co., 751. 
41. Carriers of Goods-Trials-Instructions-Evidence-Nonsuit-~4ppeaZ 

and Error.-In this action to recover of a railroad company damages 
to a shipment of shoes while in the carrier's possession, and caused 
by a storm-tide, the sufficiency of the evidence to establish the defend- 
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ant's liability for failure to recover the shoes does not arise on defend- 
ant's appeal, it not having made a motion to nonsuit or requested 
special instructions thereon. 

CARRIERS OF PASSENGERS. See Torts, 2. 
1. Owriers of Passengem - Ejection, from Trai?z. - Throagh Tmins- 

Cl~aqqe of Trains-Damages.-The ticket agent of a railroad company 
should inform the purchaser of a ticket for a through train whether 
or not this train will stop a t  the passenger's destination: and where 
a female passenger on such train, traveling with her child, has been 
informed by the ticket agent that the train will stop a t  her destina- 
tion, and while on the train she was, for the first time, informed by 
the conductor that  she \?ill have to get off a t  a nearer station and take 
a local train, in consequence of mhich she mas not met by her husband, 
as  they had prearranged, and suffers inconvenience and annoyance by 
reason of the enforced change for the local t ra in:  Held, the ejection 
from the train was wrongful, making the company liable for the 
passenger's actual but not punitive damages. White v. R. R., 31. 

2. Carriers of Passengers-Safety of Passetzqers-ATegligence-Insz1rers.- 
While a railroad company, as  a common carrier, is held to a high 
degree of care to protect its passengers, and its conductors and station 
agents are  made special policemen by statute to better enable i t  to 
perform this dnty, i t  is not held liable as  insurers for injnries to their 
passengers, mhich, in the exercise of such care, their conductors, em- 
ployees, agents, etc., could not have reasonably foreseen and prevented. 
&fills v. R. R., 266. 

3. Same-TviaZs-Evidence-Nonsuit.-Where a passenger, while intoxi- 
cated on a passenger train. assaults another passenger while the 
conductor is in  another coach attending to his duties, and though in 
an intoxicated condition the aggressor had given no indication to the 
conductor that  he was quarrelsome or unruly, but, to the contrary, 
had been courteous and polite to him, offering to pay him for some 
of his eggs that  he had stumbled eyer in the baggage car, and had 
peaceably left this car a t  the conductor's request; and the conductor 
had no intimation that  this passenger was either intoxicated or likely 
to commit the assault;  and, thereafter, a s  soon as  he heard of the 
assault, arrested the aggressor, who \Tent peaceably to destination, 
where he turned him oTer to the police of the city : Held, no evidence 
of actionable negligence which would render the company liable in 
damages for assault. I b i d .  

4. Carriem of Passengers-Xileaye E~cha?zqe-Tickets-Rail?-oads.-It is 
the duty of a conductor on a passenger train to accept the mileage of 
a person trareling thereon'whea the railroad company has not afforded 
him time to get i t  exchanged for a ticket a t  its station. XcSary v. 
R. R., 505. 

5.  Same-Ejection from Trai~t-Statutes-Ustial Stops-Plag Stations.- 
A place along a railroad company's track is not a usual stopping place 
within the meaning of Revisal, sec. 2629, forbidding the company to 
put off passengers except "at usual stopping place or dwelling," when 
it  is merely a flag station, with only a side-track, without shelter, and 
the nearest dwelling three-quarters of a mile an7ay; and where one 
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traveling on the train has been put off a t  such place a t  9 o'clock in 
the night for failure to exchange his mileage for a ticket, and mas 
informed by the conductor that  i t  was "a rather poor place to spend 
the night," i t  does not preclude his recovery, for the company's viola- 
tion of the statute, that  he again boarded the train and complied with 
the conductor's demand in paying the additional charge required of 
those who have no ticket. Ibid. 

6.  Same - Emcessive Force - Pzrnitiae Damages - Trials -Evidence - 
3fental Anguisl~.-Where a traveler is ejected from a passenger train 
in ~ io la t ion  of his rights, a t  night, a t  a place without shelter, and 
the eridence tends to show that  the conductor, with the assistance of 
the flagman, used violence in taking him from the seat in the pres- 
ence of the passengers ; that the conductor's actions evinced anger ; 
that  the traveler again boarded the train after being ejected, where- 
upon the conductor told him that  he would kick him off if he did 
not pay the cash fare, in  consequence of which the traveler paid the 
price and remained on the t rain:  Held, evidence of unnecessary 
force on the part of the conductor, and sufficient to sustain a verdict 
awarding exemplary damages, and damages for humiliation and in- 
jury to feelings. Ibid. 

7. Carriers of Passengers-Ejection front Train-Trials-Questions for 
Jz~ry.-The question whether the conductor of a train used unneces- 
sary force in ejecting a passenger from the train is one for the jury 
upon conflicting evidence. Ibid. 

8. Carriers of Passengers-Wrongful Ejection from Train-Casli Fare- 
Damages.-Where a conductor refuses to pull the mileage of a pas- 
senger, demands the cash fare, and, upon refusal of the passenger to 
pay, wrongfully ejects him, it  is no defense to the company to avoid 
the p a p l e n t  of actual or exemplary damages that, upon the payment 
of the small anloant of the cash fare, the passenger could have avoided 
the entire injury. Ibid. 

9. Carriers of Passenqers-Pul?man Company-Duty to Passengers-As- 
sal6lt.-Though the Pullman Company is not, technically speaking. re- 

. garded as a common carrier or its coach in a passenger train in the 
sense of an inn, i t  nevertheless oTTes a duty to its passengers to 
reasonably protect them from assault and robbery by its own em- 
ployees and by others. Larrett  v. R. I<., 737. 

10. iSan~c-Evideqzce-Denzurrer.-nrl1ere the evidence is conflicting, but 
with evidence in plaintiff's behalf tending to show that  she m7as 
boarding a Pullman car with her railroad and Pullman ticket in the 
presence of its conductor, who was assisting her. and mas assaulted 
and robbed by a n  unknown person, which the conductor could readily 
hare prevented, the eridence should be construed in the light most 
favorable to the plaintiff, and a demurrer thereto should be orerruled. 
Ibid. 

11. Carriers of Passengers-Street Railzcays-Negliye?cce-Rq~les of Corn- 
pany-01,dinance-8tatcLtes-Railroads.- is negligence per se for 
a motorman on a street car to run the car on the streets of a town 
without giving the signals or ~ ~ a r n i n g s  required by the company's 
rule, and to look back over his shoulder in violations of such rules; 
and in running a t  an excessive speed in violation of a town ordinance ; 
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and for the company to have failed to provide the car with a proper 
fender, as  required by the statute. Iqule v. Potver Go., 751. 

CASE. See Appeal and Error, 46, 53. 

CAVEAT. See Removal of Causes, 4 ; Wills, 7 , 9 ,  23, 25, 27,28 ; Instructions, 8. 

CAVEAT EMPTOR. See Deeds and Conveyances, 27. 

CHARACTER. See Homicide, 12. 

CHARGES. See Carriers of Goods, 26, 27, 28. 

CHILDREN. See Wills, 5, 12. 

CIDER. See Spirituous Liquors, 1. 

CITIES AND TOWNS. See Municipal Corporations, 5, 7. 

CLAIN AND DELIVERY. See Equity, 3. 

CLASSIFICATION. See Insurance, 23. 

CLOUD ON TITLE. See Equity, 1. 

CODICILS. See Wills, 10. 

COLLATERAL ATTACK. See Drainage Districts, 1 ; Removal of Causes, 3 ;  
Wills, 7. 

COLLATERAL REPRESENTATION. See Descent and Distribution, 1. 

COLLECTION. See Banks and Banking, 1, 2, 3. 

COLLISIONS. See Railroads, 27;  Criminal Law, 22. 

COLOR. See Deeds and Convepmces, 4, 5. 

COLOR OF TITLE. See Deeds and Conveyances, 30, 31; Limitation of Ac- 
tions, 28. 

COMMERCE. See Carriers of Goods, 4, 7, 30;  Taxation, 18. 
1. Commci-ce-Railvoacls-Federal Employers' Liability Act-Federal De- 

cisions-State Courts.-One employed by a railroad company as  hostler 
for loconiotives for its interstate trains is engaged in interstate com- 
merce within the meaning of the Federal Employers' Liability Act, and 
where he is injured on the company's yard in going home from his 
work thereon, in his action to recover damages alleged to have been 
inflicted hy the negligence of defendant's employees on its yards, 
brought in the State courts, the Federal decisions control, and not 
those of the State court. Himeo?t v. R. R., 646. 

2. Same - Assumption of Risks - Tr'ials - Bvidence-hTo"r?,suit.-An em- 
ployee of a railroad company in interstate commerce attempted a t  
night to go between connected cars on a "lay off" track, on defend- 
ant's yard, uncoupled to a locomotive, though there was afforded him 
a safe may around the train, and while beneath the drawheads and 
stretching forward his leg to get out on the other side a locomotive 
ran upon the cars from another track, without signal or warning, 
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CO3IJIERCE-Continued. 
caused the wheel of the car to run over his leg, which was afterwards 
amputated in  consequence thereof. The employee looked to see if 
there was danger before attempting to cross, and assumed there was 
none, and there was evidence that  employees of the road frequently 
crossed there in this manner. There was no evidence that  the engi- 
neer on the locomotive knew of the employee's presence or of his peril. 
Held, under the Federal authorities, controlling upon the facts of this 
case, the employee assumed the risk, and his own negligence barred 
his recovery in his action for damages. Ih id .  

COMMINGLING OF GOODS. See Vendor and Purchaser, 1. 

COMMISSIONERS. See Instructions, 14. 

COMMON DESIGN. See Homicide, 15. 

COMPENSATION. Constitutional Law, 1 ; Railroads, 16 ; Telegraphs, 1. 

COMPROMISE. See Accord and Satisfaction, 1. 

CONCEALED WEAPONS. See Criminal Law, 2. 

CONCLUSIOSS. See Homicide, 9. 

CONDEMNATION. See Constitutiol~al Law, 1 ; Railroads, 5. 

CONDITIONAL SALES. See Limitation of Actions, 17. 

CONDITIONS. See School Districts, 1 ; Insurance, 3, 4. 

CONDITIONS PRECEDENT. See Appeal and Error, 46. 

CONDITIONS SUBSEQUENT. See Deeds and Conveyances, 32. 

CONFIDENTIAL COMMUNICATIONS. See Attorney and Client, 5. 

CONFIRMATION. See Drainage Districts, 2. 

CONGRESSMEN. See Courts, 9 ; Elections, 8. 

CONNECTING LINES. See Carriers of Goods, 4, 5. 

COXSENT. See Judgments, 6 ;  Criminal Law, 10. 

CONSENT JTJDGMENTS. See Appeal and Error, 14. 

CONSIDERATION. See Accord and Satisfaction, 1 ; Corporations, 3 ; Car- 
riers of Goods, 2 7 ;  Release, l ,  3 ;  Deeds and Conveyances, 18, 21, 26; 
Equity, 3 ;  Contracts, 25. 

001VSIGYEE. See Carriers of Goods, 16, 19. 

CONSIGNMENT. See Carriers of Goods, 10. 

CONSIGNOR. See Carrier of Goods, 16, 36. 

CONSPIRACY. See Removal of Causes, 13. 

CONSTITUTION. See Insurance, 10. 
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CONSTITUTION, STATE. 
ART. 

I. Secs. 12, 13. Recorder's court, without jurisdiction of felony, may not 
dispose of juvenile delinquents under the statute providing for their 
reclamation when guilty of such offense. S. v. Newell, 933. 

V, See. 1. The requirements of these and Art. VI, sees. 1 and 4, must be 
met by the voters for a special school tax. Ingram v. Johnson, 676. 

V, Secs. 1, 2, 6. This limitation is for ordinary expenses of State and 
County government, and so fa r  as relates to the poll (sec. 2 ) ,  applies 
to the support of the poor; that  under section 6 not to exceed double 
the State tax, except for special purposes, with special legislative 
approval, does not deprive the person failing to pay, of his right to 
vote. Jloose v. Conzrs., 419. 

VI, Sees. 1 and 4. The requirements of these and of Brt.  V, see. 1, must be 
met by the voters for a special school tax. Ingram v. Johnson, 676. 

VlI, Sec. 7. Public schoolhouses a re  not a necessary county expense, and 
a vendor of land cannot compel specific performance when bonds a re  
required to be issued, of which the electors had refused to approve. 
S tep i~e~ls  v. Charlotte, 564. 

CONSTITUTIOSSL L,4W. See Lotteries, 2 ; Drainage Districts, 1 ; Deeds 
and Conveyances, 13 ; Taxation, 6, 8, 10, 18 ; Railroads, 16 ; Statutes, 2 ; 
Roads and Highways, 1, 2 ; Courts, 9 ; Elections, 7, 8 ; Municipal Corpo- 
rations, 6 ;  Criminal Law, 4, 10, 13, 13. 

1. Comtitzltio~?al Larc; - Conden~nation - Public Use - Compensation.- 
Under our State Constitution private property can only be taken by 
condemnation for a public use, and upon just compensation. Cobb v. 
R. R., 58. 

eces- 2. Constitutional Law-Xunicipnl Corporatiom-Public Schools-Y 
saries-Srl~ool Bu;ldings-Bpproml bu Ballot-Bond Issrm-A pnb- 
lic schoolhouse is not a necessary municipal expense within the mean- 
ing of Article VTI, see. 7, of the Constitution, and where the municipal 
authorities have agreed to purchase property for this purpose, and 
the vendor seeks specific performance to recover the deferred payment 
of the purchase price, a defense that  i t  would require the issuance 
of bonds, which the electors had refused to approve by their ballots, 
is a conlplete one, and the decisions heretofore rendered, that a tax for 
public school b~i ld ings  is not for necessary municipal expenses, a re  
not affected by the subsequent enactment of compulsory school laws. 
Steplwns v. Charlotte, 565. 

3. Sanze-Compz~lsory Edz~cation-School Terms.-In the absence of the 
approral by ballot of the voters, the requirenlents of our compulsory 
school law and the constitutional provision requiring a four-months 
term of public schools must be complied by the use of such 
buildings as the funds amilable will command, either by purchasing 
and building or renting for the purpose out of the current funds. 
Ibid. 

CONTENTIONS. See Instructions, 4, 15, 16, 17 ;  Appeal and Error. 58. 66. 

CONTINGENT INTERESTS. See Deeds and Conveyances, 34, 35, 36. 

CONTINGENT LIMITATIONS. See Wills, 13. 
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CONTINGENT REMAINDERS. See Estates, 4. 

CONTINUANCE. See Criminal Lam, 16. 

CONTINUITY. See Limitation of Actions, 2, 3. 

CONTRACTS. See Deeds and Conveyances, 11, 22; Landlord and Tenant, 1 ; 
Principal and Agent, 1, 5 ; Easements, 1 ; Insurance, 1, .5, 8,  9, 10, 12, 18 ; 
Carriers of Goods, 17, 29, 31, 38, 39 ; Corporations, 3 ;  Accord and Satis- 
faction, 2 ; Evidence, 9 ; Wills, 13, 30 ; Release, 1, 3 ; Usury, 1 ; Equity, 
3 ; Appeal and Error, 33; Torts, 3 ;  Arbitration and Award, 2 ;  Refer- 
ence, &. 

1. Contracts, Written-Clearly Erpressed-Parol Evidence.-Where the 
terms of a ~ r r i t t e n  contract a re  therein clearly and unambiguously 
expressed, and there is no allegation or evidence of fraud or mutual 
mistake, they will be enforced a s  they are  written, and parol testi- 
mony, contradictory thereof, is inadmissible. Potato Co. v. Jenette, 1. 

2. Same-Prior LVegotratio.izs.-E~~idence of negotiations leading up to the 
making of a contract which the parties have afterwards put in writing 
is incompetent to contradict the clearly and unambiguously expressed 
terms of the written contract, for the previous negotiations merge 
therein. Ibid. 

3. Sam-Conznzon Understanding.-The common understanding between 
the parties is gathered from their written contract, and where this 
has been clearly and unambiguously expressed it  is incompetent to 
show, in contradiction, what one of them understood the contract to  
be. Ibid. 

4. Contracts, Written-Eguit~-t70? 1 ectzon-ParoZ Evidence-Pleadz??gs.- 
The question whether parol evidence is competent in equity to correct 
a written contract in accordance with the true agreement of the parties 
does not arise in the absence of allegation and eridence of fraud or 
mutual mistake of the parties. I t  is competent to reform a deed, but 
not to vary or contradict it. Ibid. 

5. Contracts, Writfe?t-E?tZargement-Pnrol Evide$?ce-Trials-1ssz~es.- 
I n  vendor's action upon his contract to furnish the purchaser with 
the best potatoes of a certain kind he shipped his customers "from 
Aroostook County in the State of Naine" i t  is rerersible error for  
the court to submit to the jury a n  issue upon the purchaser's liability 
controllinq the question whether the potatoes furnished mere the best 
raised in and shipped by anyone from that county in the same year, 
for this enlarged the obligations of the rendor beyond those stated in 
the contract. There was no issue in this case as  to ~vhether the pota- 
toes mere worthless or unfit for the purposes for which they were sold. 
Ibid. 

6. Contracts, TVrittciz-Vendor and Purchaser-Parot Bvidence-Trials.- 
In  a n  action on notes for $118 for a manure spreader, title reserred 
to vendor until payment mede, with provision as to sale for non- 
payment, and waiver of presentn~ent, protest, etc., parol evidence mas 
competent to show that  a s  a bonus a knife sharpener mas verbally 
agreed to be sent, but it was incompetent to prove a verbal agreement 
tha t  if i t  mas not sent the note was invalid. I t  was proper for tLe trial 
judge to deduct $3.50, the admitted price of the knife sharpener, from 
the purchase price of the manure spreader, and render judgment in 
plaintiff's favor for the difference. Harvester Co. v. Parham, 389. 
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CONTRACTS-Coqztinued. 
7 .  Co~~tracts-iWutual Agreemen-1llisrepresentations.-The mutual con- 

sent of the parties is a n  essential element of every contract, and 
where one of the parties misrepresents or conceals a material and 
important fact from the other upon which the minds of both must 
necessarily agree, the contract thus made is unenforcible. Freeman 
v. Croom, .524. 

8. San~e-.llor tgagcs - Registration - I?mocent Pimknsers. - Under our 
registrztion lams an unregistered mortgage is not good as  against 
purchasers for ralue, etc., and is, in effect, in snch instances, to be 
regarded as  no mortgage : and where a vendor of a n  automobile takes 
a mortgage thereon which he does not have registered until after the 
purchaser has sold or exchanged i t  for another, and then demands 
the automobile under his mortgage, representing that  it  is valid, and 
an agreement is made on this representation that  he should be de- 
livered possession of the automobile upon paying for certaii: repairs 
made thereon; in his action to enforce this agreement, i t  is Held, that 
the minds of the contracting parties had not mutually agreed because 
of the plaintiff's misrepresentation or suppression of the material fact 
that  the mortgage had been registered, concerning which the defendant 
was ignorant a t  the time, and under the evidence of this case an issue 
of fact was raised for the determination of the jury. I b ~ d .  

9. Contracts, Tloidable-Infants.-A contract made mith an infant is void- 
able, and he may ratify or disaffirm i t  a t  his election, upon his attain- 
ing his majority. Chandler v. Jones, 569. 

10. Same-Benefits Retailzed-Credits-Purc7zaj.e Price.-When an infant 
has rcceired money ~ m d e r  a contract he has made, and it  is consumed 
or wasted during his minority, he may recover the same; but if i t  
has been used for his benefit and invested in property n7hich he has 
in hand, he cannot retain the property without allowing a just credit 
for the money received by him. Ibid. 

11. San~c-~Iajo~~rt~~-Acquiescel?ce--Ratipcatio~'~.-Wl~ere money has been 
paid to an infant under a contract made with him daring his minority 
which he has invested in lands, his continuing to hold and enjoy the 
property after reaching his majority is evidence of his ratification 
of the contract, which has been held to be presumed after three yeals. 
Ibid. 

12. San~e-Femc e'overl-Disability Renwwed-Statutes.-A minor con- 
tracted for the sale of her lands and became a ferne covert before 
reaching her majorit$, mith agreement that  upon payment of a cer- 
tain sum the lands would go to the purchaser's wife for life, and a t  
her death to him. The purchaser paid the feme grantor and her hus- 
band the purchase price, with which they paid off a mortgage on her 
lands. Neid. whether the mortgaged lands mere those of the wife or 
not, she was advantaged or benefited by the payment a t  least to the 
extent of her dower right, and she is held to have ratified her con- 
tract by her acquiescence twenty-three years after receiving the pay- 
ment, nineteen years after attaining her major it^, and more than 
three years after the statute had removed her disability as  a married 
woman. Ibid. 

13. Same-Acts of DisafJirnzance-Actions-Estates Outstanding.-An in- 
fan t  contracted mith a husband to convey her lands for a certain 
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consideration, a life estate to the wife with remainder to  her husband, 
the purchaser, and received the agreed price therefor. Held, after 
coming of age the party could hare evinced her disaffirmance of her 
contract by the return of the purchase money or some other unequivo- 
cal act, though she may not be permitted to sue for the land during 
the continuance of the outstanding life estate; and the failure of the 
infant to take such action after coming of age may be eridence of the 
confirmation of the contract. Ibid. 

14. Contracts-Qua?ztum Dleruit-31arriage-Fraud-Hmband and Wife.- 
Where one having a liring lavfnl  wife induces another woman to go 
through the marriage ceremony with him in the innocent belief that 
she is becoming his wife, and by keeping her in ignorance of the fact 
of his marriage she lives with him, lends him money, and performs 
valuable services for him without expecting remuneration or compen- 
sation, she is entitled to recover from his estate, by reason of the 
fraud practiced upon her by him, upon a quantum meruit, the valne 
thereof orer and above the benefits she may have received in clothes, 
maintenance, etc. Banders v. Ragan, 612. 

15. Contructo-Implied-TVro~zgdoer-I?zdebitat Assumpsit.-An action 
of inrlcbitatue assu9ycpsit is dependent largely upon equitable prin- 
ciples and in the absence of special contract, and unless in con t ra~en-  
tion of public policy, i t  will usually lie wherever one has been en- 
riched or his estate enhanced a t  the expense of another under circum- 
stances that  in equity and good conscience call for an accounting by 
the ~ ~ r o n g d o e r .  Ibid. 

16. Contracts -Implied - Tort - Waiuer-Indebitatzrs Assumpsit.-When 
one's property has been wrongfully converted by fraud or deceit, the 
owner is allowed to maire the tort and sue on an irnplied contract 
under the equity of indebitatus assunzpsit. Ibid. 

17. Contracts -Independent Contractor - Ozoner - Ind?m?kity-Parties- 
Damages.-Where the owner is not relieved by independent contract 
from liability to  his contractor's employees for personal injuries re- 
ceived while engaged in doing the work, and the contractor enters into 
a contract with a liability company to indemnify the owner against 
such damages, running in the name of the contractor but for the 
benefit of the owner, with the full knowledge and consent of the in- 
demnity company, the owner n-ho has compromised an action against 
i t  which was covered by the policy, and has paid the loss, may main- 
tain an action against the indemnity company to recover the amount 
so paid. R. R. v. Accident Corporatio?~. 636. 

18. Col~tracts-11rdepe1.ldent Co?ztractor-Partnership-Indemnity.-Where 
a member of a firm of contractors takes out a policy of indemnity 
for the benefit of the owner in his name, instead of that of the firm, 
in a n  action against the indemnity company to reco~*er for a loss 
covered by the policy: IJekd, each partner is responsible for a part- 
nershilr loss, and is entitled to the indemnity, and it is immaterial as  to 
the indemnity company whether the policy sued on nTas taken out in 
the name of one of the partners or in the name of the firm. Ibid. 

19. Contracts-Indepe~zdent Co~ttrccctor-Iyzdemnity-PartiesSIVisjoinder- 
Demurrer.-In a n  action by a contractor and owner against an in- 
demnity company to recorer a loss, covered by the policy, the on7ner 



INDEX. 

had sustained, a demurrer by the defendant for misjoinder of parties 
plaintiff is bad, for there can be but one recovery and it  cannot be 
prejudicial. Gorrell v. Tt7ater Co., 124 N. C., 328, cited and approved. 
I M .  

Contracts-Complimlce-Verdicts-Quantum ~lieruit-Appeal and Er- 
ror-In this action to recorer upon a contract for furnishing and 
installing a heater in defendant's residence, the jury having found 
by the amount of their verdict as  fixed by the contract price that 
plaintiff had performed his par t  thereof, i t  is Held, that  a recovery 
upon a quantum meru~t ,  while eridently considered, was excluded by 
the verdict, and Stcamhoat Co. v. Travisportation Co., 166 P;. C., 582, 
and other like cases, were not applicable on appeal. Ball v. McCor- 
rnacic, 677. 

Contracts, Breach -Leases - Larrdlord and Teyzant - Improvemerrts- 
Dantayes.-Where a party negotiating for the lease of a store is let 
into possession and makes changes therein for the business he con- 
templates conducting, and thereafter voluntarily vacates the premises 
and sues the lessor for damages for a n  alleged breach of contract in 
accordance with the agreement theretofore entered into by parol: 
Held,  the repairs h a ~ ~ i n g  been made by the plaintiff, having no estate 
or interest in  the premises, he can only recover the amount the de- 
fendant's estate was enhanced in value by reason of his iniprovements 
and expenditures, though made upon a reasonable expectation that 
the 13-ritten lease mould be executed. Smitl~deal v. McAdoo. 700. 

Sume - Xegotiations - Aba?zdon+ne~ t - Statute of Frauds.--Where a 
storehouse has been leased for three years by parol, upon an agree- 
ment that a mritten lease m70uld be accordingly executed, and the 
lessee has been let into possession and made repairs, and pending a 
dispute as  to the terms of the p a ~ m e n t  of rent, leases another store, 
witbout the lessor's knowledge and when he was prepared to accede 
to the lessee's demand, and to execute the written lease accordingly: 
Held, the parol contract was enforcible by the lessee, not required to 
be in n-riting by the statute, Revisal, see. 996, and being in possession 
of the leased premises, without tholight of molestation by the lessor. 
his roluntary relinquishment of his right will prevent his recovery 
for expenditures he has placed on the property, and other damages 
he alleges he has sustained in his action for breach of contract. Ihid. 

Contracts - Xai-ried Woman - Sepa? ate  Propert$\ - Stattitt.8 -Judy- 
n~cmts.-The plaintiff and his wife were controlling owners ol a private 
corporation to mhoni defendant sold goods, with plaintiff and his wife 
as  guarantors of payment under their letter of credit, giren and 
accepted in good faith. IZeld, it  was not necessary that  the ferne 
plaintiff should specifically have charged her separate propertx in 
order to enforce a judgment rendered according to the terms of the 
guarantee. Ch. 109. L a m  1911. Thrnsll c. Ozdd, 728. 

Coizt~ a c t s - B ~ ~ e a c 7 ~ - D a r n a g e s - F l u ~ n c - T r i a l s - E v i d h e r e  the 
ntlue of a flume is an element of defendant's damages in an action 
upon contract, evidence of its cost five years before the plaintiff took 
possession, without eridence of the materials used in its construction, 
extent of deterioration, etc., is insufficient as  to its value a t  the time 
of plaintiff's possession. Fiber Go. v. Harding, '767. 
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25. Contracts-Bervices Rendered Deceased-Promised Consideration-Em 
ecutors and Adw~inistratoq-s-Qzcantum Valebat.-Evidence that the 
plaintiffs cared for the deceased and his aged and blind wife for a 
number of years ; that both were helpless, requiring constant nursing 
and attention, given and received in expectation of compensation, is 
sufficient to sustain the verdict in  plaintiff's favor in this case, as  to 
the reasonable ralue of such services. Debrz~hZ v. Trust Co., 839. 

26. Cont~acls,  Wri t ten-Parol  Evidence.-Par01 evidence that  a t  the time 
of the execution of a promissory note the parties agreed that  the due 
date would be a t  a different time from that  therein stated in inad- 
missible, as  varying the terms of the writing. Copeland v. Hozca/d. 
842. 

27. Cop1 trac ts-Statute of Frauds-Orders to Pay LVo?zeys-Wages-Parol 
Evide?zcr-TVaiuer.-An order to pay laborer's wages for sawing logs 
is not required by the statute of frauds to  be in  writing; but \\.here 
the statute is applicable, the admission of parol evidence, without 
objection, will be deemed a waiver of rights thereunder. Webb v. 
Rosenzond, 848. 

CONTRADICTION. See Witnesses, 1. 

COXTRIBUTORP NEGLIGENCE. See Instructions, 11. 

CONVESIENCE. See Removal of Causes, 2. 

CONVERSION. See Limitation of Actions, 24. 
Colzversion-~?fortgages, Chattel-Descl-iptio?z-Registration-Title-B~lr- 

d m  of Proof.--In an action for the wrongful conversion of a bay 
mare claimed by the plaintiff under a senior and by the defendant 
under a junior mortgage, the plaintiff must recover upon the strength 
of his own title, with the burden on hirn to establish i t :  and where 
the e~~idence  is conflicting a s  to whether the mortgagor had more 
than one mare which would fit the description in plaintiff's mortgage, 
and also whether this mortgage had been recorded in the county of 
the mortgagor's residence, a charge by the court which made the 
plaintiff's right to recover depend only on the sufficiency of the de- 
scription is reversible error to the defendant's prejudice. R e ~ i s a l ,  
see. 982. Boy v. Hwley, 576. 

CONVEYANCES. See Homestead, 1 ; Bankruptcy, 4. 

CONVICTS. See Trials, 3. 
1. Co?zvicts-Assault-Bmcessive Pz~nis7zment.-Where a guard is charged 

with a n  assault upon a convict, and it  is shown that  his superior offi- 
cer instructed him to take the convict orer the hill away from the 
rest of the prisoners and give him five or six licks for refractory 
conduct ; but that  the guard used a leather strap 2% inches wide, 2% 
feet long, and % inch thick, up011 the prisoner's bare back with other 
prisoners holding his head, legs, and feet, in the presence of the "whole 
crowd," and administered "fifteen or twenty licks," it is Held, that  
the guard exceeded his authority. and the punishment inflicted was 
excessive and unnecessarily humiliating. B. v. Mincher. 895. 
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CONVICTS-Continued. 
2.  Convicts - County Commissioners -Rules - Punishments.-It is the 

duty of the county comnlissioners to prescribe rules regulating pun- 
ishment to be given refractory prisoners, stating the kind and quantum 
of punishment, to what breach of discipline applicable, and by whom 
to be inflicted, which duty they cannot delegate; and where this has 
not been done, their order that  the road superintendent be authorized 
to use such means as  he may deem necessary to enforce obedience 
cannot be construed to authorize the infliction of corporal punishment. 
S. v. Nipper cited and applied. Ibid. 

CORPORATION COMMISSION. See Railroads, 5. 

CORPORATIONS. See Bankruptcy, 1, 3 ;  Partnerships, 1 ; Appeal and Error, 
29 ; Evidence, 13 ; Liens, 1, 2. 

1. Corporat~ons-I?ssol'11e?~cg-Agreenet of Stoclikolders-Ind~v~dual Ac- 
tion-Where the stockholders of a corporation agree anlong them- 
selves to contribute pro rata  to pay oE the corporation's debts to 
enable i t  to continue in business, they may maintain their suit and 
enjoin one of them from enforcing the collection of a debt owed him 
by the corporation, contrary to his agreement to contribute, without 
making demand upon the corporation to do so. Jennett v. Transpor- 
tation Co., 35. 

2. Corporations-Bankruptcy-Embemlernent of Ofice?--Joinder.-Parties 
-Causes of Action.-Where a stockholder of a corporation has brought 
action against the president thereof to recover the value of his stock 
for his alleged embezzlement of the corporate assets, and joins the 
corporation therein for the purpose of appointing a receirer therefor, 
and the corporation thereafter has been adjudged a bankrupt under 
the Federal law, and a receiver appointed, the corporation has become 
only a nominal party, and it  is not a misjoinder either of parties or 
causes of action, or objectionable, for the court, in its discretion, to 
permit the receiver to  make himself a party plaintiff under the same 
allegation of embezzlement, to seek to recover the assets alleged to 
have been embezzled by the president to the extent of the capital stock 
of the corporation and for the benefit of all  of its stockholders. Ploud 
u. Luuton, 64. 

3. Corporatlo~~s-Sz~bscriptioas-Consideratioiz-TPritte Contt acts -Pa- 
rol Euidence.-A subscription to shares of stock in a proposed corpo- 
ration is upon a sufficient consideration; and when the corporation 
has accordingly been formed and becomes insolvent, the subscriber, 
a t  the suit of the receiver, may not vary its written terms by parol 
evidence tending to show that a t  the time, i t  was agreed that he 
mould not be required to pay it. Boushall v. Stieo??ach, 273 

4. Corpoi-at~o?ss-S~~bscriptio?ss - See?-et Limitations - Good Faith.-One 
may not aroid liability on his subscription to stock in a proposed 
corporation on the ground of a secret agreement that  his subscription 
n a s  giver- only for the purpose of indueinq others to subscribe, and 
that he should not incnr any liability thereunder, for this mould be 
in ~ io la t ion  of the law requiring good faith and fair dealing among 
subscribers, and a secret limitation of liability for the benefit of one 
to the disadvantage of the others of them and to the corporation's 
creditors. Ibid. 
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5. Corporations-Gross &fismalzagenzent-Direcfors' Liability.-Where the 
directors of a corporation appoint a committee to act  with and in 
supervision of the manager in the conduct of the corporate affairs, 
and the directors have met only three times during the corporate 
existence of about two years, first to organize, second to declare a 10 
per cent dividend, and the third to appoint a receiver, the dividend 
declared when its liabilities exceeded its assets, and largely with 
borrowed money: Held, the directors a re  individually liable in dam- 
ages to creditors of the corporation thus managed, whether the direc- 
tors had actual knowledge of the insolvent condition or not, by reason 
of their negligence, fraud, or deceit. Anthony w. Jeffress, 378. 

6. Same-Good Faith.-Good faith alone will not relieve the directors of 
a corporation from liability to its creditors for damages caused them 
by their gross mismanagement and neglect of its affairs. Ibid. 

CORRECTION. See Contracts, 4 ;  Deeds and Conveyances, 10, 28. 

CORROBORATION. See Homicide, 5. 

COSTS. See Actions, 4 ; Appeal and Error, 25, 33, 34, 52 ; Nonsuit, 2 ; Wills, 
30 ; Taxation, 19. 

COUNTERCLAIX. See Banks and Banking, 3 ;  Usurr, 3, 4. 

COUNTIES. See Elections, 1, 3, 5, 6 ;  Taxation, 8, 10, 11, 12 ;  Register of 
Deeds, 1. 

COUNTS. See Criminal Law, 20. 

COUNTY COMMISSIONERS. See Taxation, 5 ; Roads and Highways, 4 ; 
Convicts, 2. 

County Conzmissioners-Roads and Highways-Mu?idawzt~s.-A mandamus 
will lie against the board of county commissioners to compel them 
to perform their official duty to act upon the petition of owners of 
land to have their damages, arising from the construction, etc., of 
the public roads, assessed according to the method prescribed. Wor- 
ley u. Comrs., 815. 

COURTS. See Drainage Districts, 4, 6 ; School Districts, 1 ; Elections, 3, 8 ; 
Actions, 1 ;  Municipal Corporations, 1 ; Taxation, 2 ;  Reference, 2, 4 ;  
Removal of Causes, 5 ; Wills, 7 ;  Roads and Highways, 3 ; Appeal and 
Error, 26, 46 : Verdicts, 1 ; Education, 1 ; Torts, 2 ; Commerce, 1 ; Man- 
damus, 2 ; Office, 1 ; Criminal L a v ,  2, 3, 14 ; Trials, 2. 

1. Cowts - Jurisdictio?z - Amount Demanded-Good Faitk-Carrier of 
Goods-FreiyFrt-Depnqirrage Charges.-Where a carrier has brought 
its action in good faith against the consignee of a shipment for the 
freight and demurrage charges thereon in excess of $200, and is only 
permitted to recover in a less amount for the freight and storage 
charges, the jurisdiction of the court is determined by the amount 
demanded. and that of the Superior Court obtains. R. R. Q. Iron 
Works, 188. 

2. Colcrts-Evidence-Intimation of Opi?%ion-8tatzites.-TVhere i t  is ma- 
terial in a controversy over lands to establish the place where a certain 
swamp joins a certain named run, the evidence being conflicting, and 



COURTS-Continued. 
a surveyor, theretofore appointed, had testified and his map put in 
evidence, tending to sustain the contention of one of the parties, i t  is 
reversible error for the trial judge to instruct the jury that they must 
be guided in their judgment, not from the map, but from the testimony 
of the surveyor and other witnesses, such being an intimation of opin- 
ion by the conrt upon the weight of the evidence forbidden by the 
statute. Revisal, see. 535. Swain v. Clemmons, 277. 

3. COUI-ts--Justices of t7~e Peace-AppeadSepamte Transcripts-Cases 
Consolidated-Xoticc-Stat1ites.-Where there are  two separate and 
distinct actions brought by the same plaintiff against one defendant, 
in a justice's court, and judgment by default is rendered in both of 
them, on notice of appeal aptly gi17en, etc., i t  is the duty of the magis- 
trate to send up two transcripts, one in  each case wherein he rendered 
judgment (Rerisal, see. 1493) : and where he, of his own motion, with- 
out notice, consolidates them and sends up the transcript accordingly, 
notice of appeal g k e n  by the defendant of the consolidated cases, 
without motion in the Superior Court to amend the return or to 
compel the magistrate to comply with the statute, is not sufficient, and 
the case should be dismissed in the Superior Court. Drainage Comrs. 
u. X i r b ~ ,  415. 

4. Cozu-ts--Judicial Notice-Express Companies-Carriers of Goods.-In 
proper instances the Court may take judicial notice of the fact that  
express companies are  agencies organized for a higher price than 
that  of ordinary carriage, to provide greater security and dispatch 
in the delirery of freight. Reunolds 2;. Eapress Go., 487. 

5. Courts-Pleadiltqs-Anzeltdme~bts.--In a n  action alleging damages by 
reason of false representations and breach of guarantee in the con- 
t ract  of the sale of a n  engine, it is within the sound discretion of 
the trial judge to withdraw a juror and permit a n  zmendment alleging 
fraud in the transaction, when anlple time and opportunity has been 
given the defendant to answer and procure his evidence, and meet 
the allegation of fraud. Doc7cerg v. Pai~ban7cs, 529. 

6. 8am-Sz~bsqzient Term-Orders-Varime-Appeal and Error-Ob- 
jections and E8ceptions.-When the plaintiff has been allowed by the 
court to amend his complaint, a judge holding a subsequent term of 
the court may strike out the amendment if c o n t r a r ~  to the former 
order; but, if otherwise, he may not pass upon the authority of the 
former judge to allow it, for this has to be done by exception a t  the 
time, and on appeal in the Supreme Court. Ibid. 

7. Coz~rts-Terms-Eapimtion-Lifnitatio?~ - Judgments - Procedure.-A 
judgment by default signed on Sunday by the presiding judge on the 
street, after learing the bench without adjourning court, but permit- 
ting the term to expire by limitation, is irregular and voidable if not 
absolutely ~ ~ o i d  ; and the action of a judge hoIding a subsequent term, 
in  setting it  aside upon finding meritorious defense, will not be dis- 
turbed on appeal. Mag v. Ins. co., 795. 

8. Courts - Terms - Eapiration - Limitations - Votio?zs - Recess - 
Procedure.-After leauing the bench for a term of the Superior Court 
to  expire by limitation, the judge cannot hear motions or other matters 
outside of the courtroom except by consent, unless they are such as  



INDEX. 

are cognizable a t  chambers. The judicial procedure for recesses of 
court and adjournment pointed out by BROWS, J. Ibid. 

9. Courts-Title to Ofice-Congressme?!-Constitzttio~zal Law.-The State 
courts a re  without jnrisdiction to try the title to office of Congressman, 
the Constitution of the United States referring this pover exclusively 
to Congress (Art. 1, see. 5 ) .  Butt v. Board of Canvassers, 797. 

10. Sanze-~?ia71da~?zt~~-Injil~nctiow.-The State Board of Elections ascer- 
tains and declares the result of a n  election for Congressman and 
certifies the result to  the Secretary of State, who issues a certificate 
of election, on which the Go.i7ernor issues a commission, the certificate 
of election and commission establishing a prima facie right to the 
oflice: and a process sued out in the State courts by a contestant 
against the board of canvassers. purporting on its face to be a writ 
of n~a)rdamus to compel the board to make proper returns of the 
election, TT-ithout making other parties, will be considered by the court 
as a nznwdantus, and not a mandatory injunction inrolving the deter- 
mination of the title to the office. Ibid. 

11. Court's Discretion-Evidence-Llfotion to Strike Out.-A motion to 
strike out testimony given on the trial without objection, is in the 
discretion of the trial judge, and not reviewable on appeal. S .  y .  
Jferrick, 870. 

12. Couri's Discretiolz-Witnesses-I~lfant's Testimon~j-Infaat's Evidelzce. 
Objection to the competency of evidence because of infancy and inca- 
pacitr of the witness should be by motion made to the trial judge to 
pass upon it ,  and its sufficiency will be assumed on appeal, nothing 
else appearing, if this has not been done. Ibid. 

13. Court's Disrl-elion-T-erdict-&fotion, to Set Aside.-A motion to set 
aside a ~ e r d i c t  rests in the discretion of the trial judge, and is not 
appealable. Ibid. 

14. COIL/-fs-Instrz~ctions-Trials-Erpressio? of Opiizio~i-Btat?ites.-Upon 
a trial for  murder, where the evidence is conflicting, a requested in- 
struction in defendant's behalf that  if the j ~ ~ r y  found a certain phase 
of the e17idence as  a fact i t  should raise a reasonable doubt in their 
minds a s  to his guilt, would be improper as an espression of opinion 
by the Judge, prohibited by the statute. S. u. JoJ~nson, 920. 

15. Courts-Rrrorders' Courts-21 isdemeanor - JZL? isdiction - Btatzites.- 
Pell's Revisal, see. 3434b, makes i t  a misdemeanor, and not a felony, 
for one to draw a check, etc., upon a bank, etc., without funds there, 
etc., punishable by fine or imprisonment or both in the discretion of 
the court;  and the offense is cognizable in the recorder's court of the 
district of Denton. D a ~ i d s o n  County. S. v. fI?jman, 164 N C., 411, 
where the statutory offense was a common-law felony, and by the 
terms of the statute punishable by imprisonment in the State Prison, 
cited and distinguished. S. v. Preenzan, 925. 

COURT'S DISCRETION. See Appeal and Error, 10, 36; Wills, 8 : Judgments, 
18 ; Actions, 4 ; Verdicts, 2 ; Criminal Law, 16. 

Court's Discretioll-Rrcallit%q Witvess-Appeal and Error.-Permitting or 
refusing a party to recall a witness who has testified is in the discre- 
tion of the trial judge, and not ayrpealable. S. v. Dazjidson, 944. 
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COVERTURE. See Limitation of Actions, 7. 

CREDITS. See Banlcruptcy, 7 ;  Equity, 2. 

CRIMINAL INTENT. See Railroads, 26. 

CRIMINAL LAW. See Indictment, 2. 

1. Criminal Law-Principal and Surety-Appeavance Bond-Liability of 
Szhrsty.-The sureties on a n  appearance bond upon the usual con- 
ditions thereof, that  the defendant will appear a t  court "and not de- 
part the same m7ithout leave," obligate themselves that the defendant 
appear according to the precept of the court until discharged, and 
they remain liable thereon until the defendant is placed in custody, 
or gives a new bond, or is discharged on acquittal or by order of the 
court;  and where a n  increase of such bonds has been requested, and 
denied, and without further order the court adjourns, on the failure 
of defendant to appear a t  the next succeeding term judgment will be 
given against the sureties. S. v. Eure, 874. 

2. Crimiizal La%--Concealed Weapo?zs -Apprehensions - Aggmvat~on- 
Courts-Sentence-Stat2~te.-Carrying concealed lveapons in reason- 
able apprehension of deadly assaults is not justification of a viola- 
tion of the statutory offense, but in aggravation thereof, and may 
be considered by the trial judge in imposing the sentence, according 
to the discretion given him therein by Revisal, sec. 3708. 8. v. Wood- 
lief, 885. 

3. Crimitial Lau-Sentence - Coztrf's Discretion -Review - Appeal and 
Error.-Where a statute leaves the punishment for its violation within 
the sound discretion of the trial court, the sentence imposed by him 
will not be reviewed by this Court on appeal where its exercise has 
not been grossly or palpably abused. Ibid. 

4. Same-Coastitz~tio?ial Law-Cruel and Unr~szlaZ P1cniskments.-Where 
a defendant, indicted for carrying a concealed weapon and an assault 
therewith, submits as  to the first count and is acquitted by the jury 
on the second one, the trial judge, in whose discretion the sentence 
is left by the statute, Revisal, see. 3708, may consider the evidence 
on the second count, in pronouncing judgment, and determining the 
extent of the sentence he will impose; and under the circumstances 
of this case it  is Reld, that a sentence imprisoning the defendant for 
thirty days is not open to the objection that  i t  is "cruel and unusual." 
As to the jurisdiction of this Court to  review the exercise of discre- 
tion by the trial judge in imposing the sentence in this case, yuere? 
Ibid. 

5. C..inzinn! Iktc-I3en~ovin.q Fcuce - Possessio~i - Defense-Title-Staf- 
utes.-Where the State, upon trial under a n  indictment for unlaw- 
fully and willfully removing a fence, Revisal, sec. 3673, shows actual 
possession in the prosecutor, the defendant cannot exculpate himself 
by showing title to the land upon which the fence was situated. S. v. 
Tafjlor, 802. 

6. Criminal Low-Removing Pefzce-Evidence-Po8session-Indictnzent- 
Trials.-Evidence is sufficient to conrict under a n  indictment for un- 
lawfully and willfully removing n fence (Revisal, sec. 3673) which 
tends to show that  the prosecutor had been in possession for twenty- 
three years and that  the defendant mored the fence without his Bnowl- 
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CRIMINAL LAW-Continued. 
edge or consent; and the indictment is sufficient a s  to the prosecutor's 
possessioil which charges that he owned the property and the fence 
inclosed the yard around his dwelling. Ibid. 

7. Crimilzal Law-Housebreaki?z,q-Eviden~e-~4ppeuZ and Error.-Where 
a n  indictment charges the defendant with breaking in a building and 
stealing a certain sum of money therefrom, i t  is reversible error for 
the court to admit testimony, over the defendant's objection, that  other 
buildings had been broken into and other thefts therein committed, 
when there is no evidence that  the defendant committed any of the 
other crimes or had anything to do with them. S. v. Fozoler, 905. 

8. Cr.intiwaZ Law-Warrunt-Arrest-Reasonable Suspicion.-Police offi- 
cers of a town, charged with the duty of preventing breaches of the 
peace and arresting violators of the law, when acting upon reasonable 
suspicion thereof, and when necessary in  case of a felony, may make 
a n  arrest without a warrant, and take the person so arrested, within 
a reasonable time, or as  soon as  they can conveniently do so, before 
some magistrate authorized to hear the charge against him and 
commit him to bail. Ibid. 

9. Same-Articles in  Possession -Bl;idence - Legal Possession.-It was 
made to appear upon affidavit and Sound a s  a fact by the trial judge 
that  numerous houses had been unlawfully broken into in a certain 
community, and that  the police officers of a town arrested the de- 
fendant a t  the depot a t  4 o'clock a.m. with his confederate, who on 
seeing the uniformed officers, and being hailed by them, tried unsuc- 
cessfully to  make their escape; tha t  the officers suspected these men 
of having committed a felony, arrested them without a warrant, and 
upon one of them refusing to take his hand from his pocket, seized 
him and found therein a pistol of large caliber, the scabbard of the 
pistol in another, and a chisel in  still another pocket; that he was 
charged with carrying concealed weapon, and these articles kept by 
the order of the chief of police and solicitor to be  used as evidence, 
and the prisoner was finally convicted of housebreaking: Held, the 
articles retained were in the legal possession of these officers, and the 
prisoner's motion to repossess them was properly denied. Ibid. 

10. Criminal Law - Constitutional Law - Search - Seizure of Articles - 
Possession of Prenzises-Consent-LegaZ Possession.-Where after ar-  
rest and upon investigation of a crime the officers of the law go to 
the residence of the accused and find his sisters in possession, request 
to search the premises for incriminatory evidence, obtain permission, 
and find certain articles which have a bearing a s  evidence upon the 
defendant's guilt, which are  claimed by his sisters a s  their own, and 
voluntarily surrendered by them to the officers, these acts complained 
of by the prisoner a re  not an unconstitutional seizure of his property 
or search of his premises, but the articles came lawfully into the 
possession of the officers of the law, and defendant's motion to repos- 
sess them was properly disallowed. Ibid. 

11. Crimiual Law - Bills and Notes - N o  Funds - Statutes - Value.-A 
check for $107, given to the carrier to pay freight charges for the 
transportation of goods, accepted by i t  as  cash, followed by the de- 
livery of the goods, is for value, within the meaning of Revisal 
(Pell 's),  343413, making i t  a misdemeanor for a person to obtain money, 
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etc., or anything else of value by means of a check upon any bank, 
etc., vhen  i t  is not indebted to the drawer, etc. R. v. Freeman, 925. 

12. Crin~iuul Lazc-Fornication and Adulterp-Declarations of Wornan- 
Evidem-e-Trails.-Upon trial under a n  indictment for fornication 
and adulterp, a statement made by the female defendant to the officer 
filling in a birth certificate of a two or three months old child, that 
the male defendant was its father, made within easy hearing dis- 
tance within the room -ivith him, which he did not deny, but left the 
room, is competent evidence against h im;  and if doubtful that 11r 
heard such statement, i t  is a question for the jury under instruction 
that  they do not consider i t  unless satisfied that  the male defendant 
heard it. S. v. Tl'alton, 931. 

13. Crinzinal Law-Juvenile Delinquents-Statutes-Iliterpretation-Colt- 
st~t~ct ional  Law.-Chapter 122, Laws 1915, entitled "An act to provide 
for the reclamation and training of jurenile delinquents," etc., apply- 
ing to all  children in the State under 18 years of age who come 
within the descriptive terms of the law as  set forth in subsections a 
and b of sectioil 1, is a police regulation in the specified instances 
when the ~vell-being of the child and the interest of the public require 
that i t  should for a time be withdrawn from an environment that 
threatens, and cared for and trained and controlled with a view of 
making i t  a lawabiding citizen; and to this extent i t  is constitutional 
and valid. S .  v. Fe t~e l l ,  933. 

14. Criminal Lazc4zcvenile Dclinqi~eftts-Ntatutes-Courts-Jcbrisdictioi~. 
the statute relating to the reclamation of juvenile "delinquents" 
classifies them as those who a re  violators of State and municipal l a m  
and those who a re  not, and where such delinquents are  to be dealt 
with as  violators of the criminal law in a given case, and on that 
ground alone, the offense r u ~ ~ s t  first be established by some court 
having jurisdiction thereof, and the orders disposing of the child 
under the statute may only be justified and upheld as  an incident to 
conviction in the proper court. Ibid. 

15. Name --Recorder's Courts - JZLF-isdiction - Statutes-lntcrprctation- 
Jfisdernca??ors-Constitz1tio1zaZ Law-The crime of larceny is a felony 
punishable in the State's Prison, Revisal, see. 3606, and a recorder's 
court, not having jurisdiction thereof, may not make orders disposing 
of a juvenile "delinquent" under the statute providing for reclama- 
tion of snch, whether the offense be termed therein a misdemeanor or 
othern-ise, Const., Art. 1, secs. 12 and 13;  and when snch has been 
attempted, i t  will be disregarded upon conviction of this offense in 
the Superior Court having jurisdiction. Ibid. 

16. Criminal La~c-Executive Pardon-Trials-Co?ztini~ance-State's Wit- 
~zess-Court's Discrelion.-Under the prorisions of our Constitution, 
a pardon by the Executive is allowed only after a conviction, and 
where two defendants are  separately indicted for participating in the 
same offense, and one of them has turned State's witness upon the 
trial of the other, and his case is thereafter called for trial, he may 

. not insist, as  a matter of right, that  i t  be postponed to enable him 
to apply for executive clemency, and the request for continuance is 
referred to the discretion of the trial judge. Ibid. 
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17. C;riminal Law-Ill-feeling-E1;ide)zce.-Urn trial for an assault upon 

a woman with intent, etc., evidence of difficulties betw-een the families 
of the prosecutrix and defendant is too indefinite and is inadmis- 
sible in defendant's behalf, not tending to prove ill-feeling on the part 
of the prosecutrix. S. v. Daeidson, 944. 

18. Criminal Law-Abandonment-Evidence of Wife-Fact of diarriage- 
Statutes.-The wife is competent to prove the fact of marriage under 
a n  indictment against her husband for abandonment, Revisal, see. 
1635; and construing this section with section 1636, it is held that  
by allowing, under the latter section, the wife to prove such fact 
under indictments for bigamy, and in actions or proceedings for  di- 
vorce on account of adultery, it  was not the legislative intent that  
such testimony be excluded upon trial for abandonment, and that  these 
two sections are  not in conflict with each other. 8. v. Chester, 946. 

19. Cr$mi?zaZ Law-Principal and Agent-Enzbexxlement-Misapplication of 
Funds-I~~dictme~it-Statutes.-A sales agent for automobiles was in- 
dicted for embezzling moneys he had received for his principal from 
a sale to a certain person, and i t  appeared that  he had in fact paid 
his principal for  this sale, but from funds he had received for his 
principal from a sale to another person, with the misappropriation of 
which the indictment did not specifically charge him: Held, the 
agent's direction that  the funds received from the other machine be 
applied to payment of the machine named in the indictment was a 
wrongful misapplication of funds within the meaning of Revisal, see. 
3406, the facts being peculiarly within the knowledge of the agent 
and unknown to his principal, and the facts disclose that  he had been 
guilty of two acts of embezzlement instead of one ; and a conviction of 
the offense as  charged was proper. S. v. Klingman, 947. 

20. Crintinal Law-Indictme?it-Several Counts-General Verdict.-A gen- 
eral verdict of guilty in  a criminal action covers all  counts in a bill 
of indictment, and if good as  to any count, i t  will be upheld when the 
offenses charged a r e  of the same grade and punishable alike. Ibid. 

21. Criminal Lau-Criminal Negligence-Evidence-Homicide.-In order 
to hold one a criminal for a negligent act of omission or commission, 
the act complained of must be a higher degree of negligence than is 
required to establish negligent default on a mere civil issue, and in 
order to a conviction of involuntary manslaughter, attributable to a 
negligent omission of duty, when engaged in a lawful act, it must be 
shown that a homicide mas not improbable, under all  the facts existent 
a t  the time and which should reasonably have a n  influence and effect 
on the person charged. 8. v. Tankersley, 933. 

22. Same-Locomotive Engineer - Collisio?i-Sig?tals.-Three northbound 
trains were ordered to pass a t  a certain station a t  night, the first to 
proceed to the station and stop on a parallel track, the second 1.200 
feet south of the station, a n  irregular stopping place, and near a 
cross-over switch by means of which i t  could have taken a n  available 
siding, but which was permitted to remain on the main track for 
seven minutes until collided with by the third, a fast passenger train 
required to malie its schedule, which it was then maliing. South of 
the location of the second train the track curved 2% or 3 degrees 
for a distance of about 600 feet, and a t  its southern termination was 
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an electric signal, with another such signal about 1,000 feet further 
south, both operated a t  the railroad yards beyond, and with which 
the prevailing conditions of the traclr should have been shown, but 
the first showed track was clear and the second that the main-line 
traclr switch was set for a side-track and that  the engineer can pro- 
ceed to the station "prepared to stop within the limits of his vision." 
There was nothing to indicate to  the engineer of the third train 
that  the second one mas ahead on the main-line traclr, and that  he 
should stop his t ra in;  and the employees on the second train failed 
to comply with the company's rules to place torpedoes behind them 
on the track or send a man back with a lantern to warn approaching 
trains. Held, the evidence was insufficient to convict the defendant 
engineer on the third trxin of manslaughter, in the absence of eri- 
dence that he myas aware that  a train was ahead of him on the track 
a t  the time, or t'nat a homicide would reasonably be expected to follow 
from anrthing that  he did or failed to do. Ibid. 

CT-iminal Latv-Homicide - Xonsuit -Appeal and ErrorJudgmer, t - -  
Verdict.-Upon motion to nonsuit upon the evidence on a trial for a 
homicide, now allowed by statute, when i t  appears that  the evidence 
is insufficient for conviction. the action will be dismissed, and, under 
the statute, the judgment thereof has the same force and effect as  a 
verdict of not guilty. Ibid. 

Criminal Law-Seduction-Trials-Supportw Evidence-8tatzcte.s.- 
Upon trial under an indictment for seduction under a breach oL" 
promise of marriage, Revisal, sec. 3354, requiring supporting evidence 
to lnake that  of the prosecutrix competent upon the three elements 
of the crime, it  is not necessary that  the supporting evidence be SUB- 
cient, as  substantive evidence, for conviction; and where the good 
character of the prosecutrix before the act has been testified to by 
other witnesses, the act itself admitted, and there is testimony that  
the defendant had paid the prosecutrix exclusive and ass id~~ous  atten- 
tion for years under circumstances evidencing that he was her ac- 
cepted lover, her testimony as  to the promise of marriage is sufficiently 
supported by the testimony of others to be competent within the mean- 
ing of the statute. S. v. Uobdy, 967. 

Criminal Lato-Blackmrciling-Circz~mstantial Evidence-Trials-Ques- 
tiom for Jury.-Letters demanding a sum of money from the prose- 
cutor, the first requiring that  he drop the amount along the road at 
a certain place a t  a designated time and a t  a certain signal, followed 
by the burning of the prosecutor's barn on his failing to comply; and 
the second one referring to this fact and making the same demand, 
and the apprehension of the defendant a t  the place a t  the time ap- 
pointed, a s  he appeared after the signals were given, though circum- 
stantial evidence, is adjudged suftlcient under an indictment for black- 
mailing to sustain a conviction. Revisal, see. 3428. S. v. Prady,  978. 

CROSS ACTION. See Usury, 3. 

CROSSINGS. See Negligence, 8 ; Railroads, 28, 29. 

CURTEST. See Tenants by Curtesy, 1, 2, 3. 

CUSTODY. See Habeas Corpus, 1. 
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DAMAGED SHIPMENTS. See Carriers of Goods, 33, 35. 

DANAGES. See Carriers of Goods, 1, 3, 4, 13, 29, 34, 3.5; Carriers of Pas- 
sengers, 1, 8 ;  Pleadings, 1 ;  Telephone Companies, 1, 2, 3 ;  Water and 
Water-courses, 1 ; Easements, 3 ; Limitation of Actions, 14 ; Deeds and 
Conveyances, 17 ; Railroads, 17. 20 ; Statutes, 2 ; Roads and Highways, 2, 
4 ; Torts, 1, 3 ; Abatement, 1 ; Negligence, 11, 15 ; Contracts, 21, 24 ; Ap- 
peal and Error, 41 ; Principal and Agent, 8 ; Reference, 8 ; Telegraphs, 1, 
3, 4. 

1. Damages, Compensatoru-Defivitiol~.-Gompensatory damages, when al- 
lowable, a r e  not restricted to the pecuniary loss caused by the de- 
fendant's wrong, but may embrace just compensation, in the opinion 
of the jury, for the injury, including actual loss in time and money, 
the physical inconvenience. mental suffering, and humiliation endured 
which could properly be considered as  a reasonable and probable 
result of the wrong. Hodges v. Hall, 29. 

2. Danzages, Pzi?~ztioe-Defin1tiolr.-Where punitive damages are  allow- 
able. they are  awarded in addicion to compensatory damages for a 
willful and malicious wrong done to the plaintiff, under circum- 
stances of agyravation, rudeness, or oppression, or in a manner which 
evinces a recBless and wanton disregard of the plaintiff's rights. Ibid. 

3. Banze-Tq-ials-Qz~estio1zs f o ~  Jzcry.-Where the e7?idence properly pre- 
sents the quest~on of punitive damages for a wrongful act done to 
the plaintiff, the award of such damages, and the amount thereof, 
under a proper charge, is for  the jury, and can never be directed by 
the court as  a matter of law. Ibid. 

4. S a n ~ e  -Instructions -Malice - Assault.-An instruction to the jury 
which, in effect, rells them to award the plaintiff punitive damages 
should they find that  the defendant assaulted him with malice or in 
a spirit of revenge, considering eTidence of provocation by may of 
reducing the amount. is reversible error, being a n  instruction, as a 
matter of law, to award punitive damages if they found the assault 
was malicious, and not leaving i t  to the jury to determine. Ibid. 

5. Danzages - R e t e n l i m  of  Goods. -Where the plaintiff has the lawful 
right of possession of property wrongfully withheld from him by the 
defendant claiming it  as  a fixture upon realty he has purchased a t  
a sale, he may recover in his action the property or its value, with 
damages for its deterioration and detention. Dry-Kiln Go. u. Elling- 
ton,  481. 

DAMAGES MINIMIZED. See Carriers of Goods, 39. 

DANGEROUS INSTRURIEXTALITIES. See Jfaster and Senant ,  3. 

DANGEROUS PLACES. See Railroads, 2, 3. 

DANGEROVS WORK. See Principal and Agent, 5 ;  Master and Servant, 
8, 11. 

DEADLY WEAPONS. See Homicide, 7, 13. 

DEATH. See Abatement, 1. 

DECLARATIONS. See Deeds and Conveyances, 6 ; Evidence, 2, 13 ; Principal 
and Agent, 4, 10 ; Appeal and Error, 17, 62 ; Criminal Law, 12. 
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DEEDS AND CONVEYANCES. See Instructions, 1, 3, 6 ;  Limitation of Ac- 
tions, 1, 10, 12, 28 ; Mortgages, 2, 9 ; Easements, 1 ; Railroads, 11, 18, 20 ; 
Timber Deeds, 1 ;  Actions, 3 :  Trusts and Trustees, 1, 2 ;  Equity, 2 ;  Es- 
tates, 4 ; Wills, 30 ; Parties, 2. 

1. Deeds and Cor~veyances-Evidence-ddverse Possession-Boundaries.- 
I n  a n  action to recover land and for trespass plaintiffs introduced a 
grant to show title out of the State, and relied upon adverse posses- 
sion under color of a deed in their chain of title. The land was 
known a s  the "desert or H. tract," and the controversy depended 
upon the establishment of its eastern boundary. There was evidence 
in glaintiffs' behalf that the line had been run, and so regarded, in 
accordance with their contention, and they offered in evidence cer- 
tain deeds to defendant and its immediate grantor, referring to maps 
of the land produced a t  the trial by defendant, upon notice, the de- 
scriptions in which tended to corroborate plaintiffs' contentions. 
Held, the deeds and maps were competent as  evidence in plaintiffs' 
behalf; and especially as  they had been introduced and relied on by 
the defendant in its action against another party materially involving 
the location of the same line. Alszcortk v. Cedar Works, 17. 

2. Deeds and Conveuances-Evidence-Boundaries-Adnissios Against 
Interest.-Where the description of the closing calls in a deed leaves 
the boundary line indefinite o r  uncertain, the acts or conduct of a 
party, or an owner of the land, in his chain of title, against his inter- 
est, a re  properly received in evidence, when pertinent to the inquiry. 
Ibid. 

3. Same-Res Inter  Alios Acta.-The introduction of deeds to lands made 
to the defendant's grantor, which tend to show a boundary line in 
dispute as  claimed by plaintiffs is not objectionable evidence as  res 
i?%ter alios acta. Ibid. 

4. Deeds and Conveyances-Color-Adverse Possession-Other Deeds.- 
Where the plaintiff relies on adverse possession of the lands in con- 
troversy under a deed as  color of title, the exclusion by the court of 
other deeds to the same land made by a sheriff is immaterial. Ibid. 

5. Deeds and Conveuances - Color - Adverse Possession - Outstanding 
Title.-Where the plaintiff claims the land in dispute under color of 
title, and continuous adverse possession, from his grantor, his having 
obtained another or superior outstanding paper title will not of itself, 
and as a matter of l a y ,  be held to break the continuity of the posqes- 
sion. Ibid. 

6. Deeds and Co?zveyances-Declccratiolzs Against Ipzterest-Ev~derzce- 
P1eadi.regs.-Where a boundary line of lands is in controversy it is 
competent for the plaintiff to introduce a complaint filed by the de- 
fendant in an action against a stranger which describes the line in 
accordance with plaintiffs' contention in the present action, upon the 
same location of which the defendant's success in his action depended. 
Ibid. 

7. Deeds and Conveyawces-Adverse Possessio?z-Constrt~ctive Possession 
-Entire Tract.-Where the plaintiff claims title to lands by adverse 
possession under color of title, and thereafter has subdivided the 
tract into smaller lots for convenience in selling the same, his posses- 
sion of a part  of the entire tract will be deemed to extend to the 
outer boundaries of his deed, when the controversy is not between 
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the plaintiff and purchasers of the lots subdivided, but between him 
and a claimant of the entire tract. Ibid. 

8. Deeds and Cofzveya?~ces-Evidence - Surveyor's Notes.-Where the 
plaintiff, in his action to recover lands, relied upon a grant from the 
State a s  sufficient paper a s  well as  color of title, the notes of a 
surveyor, since deceased, made by him while on the land surveying i t  
for the purpose of taking out the grant, are  competent evidence when 
relevant to the question of the correct location of a boundary line in 
dispute between the parties to the action. Ray v. Castle, where the 
surveyor's notes n-ere not shown to have been "original and contem- 
poraneous," cited and distinguished. Stemart v. Stepllenson, 81. 

9. Deeds and Conveyairces-Fraqhd-False Representatio?zs - Euideme- 
Values.-Where a deed is sought to be impeached on the ground that  
i t  had been procured by false and fraudulent representations made 
to the purchaser of the land, that l i t  had been sold to another party 
a t  a profit, and that the pnrchaser would immediatell- make a profit 
from the transaction, evidence that  a n  unaccep~ed bid had theretofore 
been made a t  a much less sum a t  a foreclosure sale under a mortgage 
is not material, and its exclusion by the trial court is not erroneous. 
Poe v. Smith, 67. 

10. Deeds mzd Cowueyances - Fraud -Burde?z of Proof - Correction. - 
Where a deed is sought to be set aside for fraud in its procurement, 
the burden of proof is not on the plaintiff to show the fraud by clear, 
strong, and convincing proof, as  n-here a deed is  sought to be corrected 
or reformed, but on15 by the preponderance of the evidence. Ibid. 

11. Deeds and Conzjeyances-Co+ztrarts-Pleadms-Xtat of Frauds.- 
Where the plaintiff alleges that  the defendant induced him to pur- 
chase a tract of land for S5,600 by false and fraudulent representa- 
tions that  he had sold it'to another for $7,000, and would repay him 
$6,100 in this deal, and that  he is able, ready, and willing to comply 
with his contract to convey the land upon receiving the purchase price, 
$6,100, agreed upon, and demands a recovery thereof: Held, the 
action is upon the contract to convey the land, and not for the profits 
thereof, and the contract is governed by the statute of frauds. reqnir- 
ing that the contract be in writing, etc. Brown v. Hobbs, 147 S. C., 
73, cited and distinguished. Ibid. 

12. Deeds and Conve~ances-Delivery-Intern-Control of Graator-Pre- 
surizptiolzs-B~~rderz of Proof.-An instruction as to the valid delivery 
of a deed, that  should the jury find that  the grantor intended to part  
with the deed to his wife, the grantee, under the evidence in this case, 
and lose legal control over it, he had no right to take i t  back, and that  
upon its registration. whether before or after the grantor's death, the 
burden shifted to the other side to rebut the presumption of a valid 
delivery, is held to  be a correct charge. Rogers v. Jones, 136. 

13. Deeds and Conveyances-Probate-Statutes-Co+zstitutio+?a Lam.-Re- 
visal, see. 932, providing a method and form for the execution of a 
deed by husband and wife is constitutional and valid. Graves v. 
Johnson, 176. 

14. Same-IIusba?rd and Wife-Husband's Acknowledgment - Wife - Sep- 
arate Examination-Probate.-A deed from a husband and wife to 
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the former's land must be executed in the form and according to the 
method prescribed by Revisal, see. 592, and where a mortgage of the 
husband's lands has been acknowledged and properly probated as  to 
the wife, with her separate examination taken in the statutory form, 
i t  is not sufficient to pass any of her interest or estate therein unless 
the acknowledgment thereof of her husband has also been duly taken 
and the deed r e g u l a r l ~  probated a s  to both in  accordance with the 
statute. Ibid. 

15. Deeds and Conveyances-Calls-Natural BozmZaries-Btone Markings 
-Evidence-Qwstions for Jury-Trials.-While a stone marked and 
securely embedded in the ground for the purpose of a survey and 
deed to lands is not strictly regarded a s  a natural boundary, it is 
a n  artificial monument of boundary, and when identified and properly 
placed may be controlling against calls of lesser dignity ; and where 
under such conditions and for such purposes a stone marlied with the 
grantee's initials has been securely placed as  a t  the end of a call, 
"to a point beyond a 4-mile post to a stake marlred 'S. N.' " but has 
been removed, i t  is for the jury to determine, upon competent evi- 
dence, i ts  former location with reference to the call in the deed, and. 
when so located, i t  will control the distance stated in the conreyance. 
Nelson v. Lineker, 280. 

16. Deeds and Conueyances-Timber-Realty-Title.-A valid conveyance 
of trees standing and growing upon lands can be made for the purpose 
of cutting and removing them therefrom within a fixed time; and 
until so cut the trees a re  to be considered realty. The title to those 
not cut within the time fixed by the deed reverts to the grantor, and 
does not pass by the deed. Williams v. Lumber Co., 299. 

17. Name - Grantee - Descriptio?~ - Trespass-Damages-Pal ticipation- 
Waiver.--Where a purchaser has acquired by deed the timber of a 
certain size, standing upon lands which he may cut and remore in a 
stated period of time, and has his deeds recorded, and thereafter 
conveys to another the timber owned by him on the lands, and refers 
for description to his own deeds, his grantee can acquire no further 
right to the trees than he has acquired under his own deed; and he 
is not responsible for damages caused by his grantee in entering upon 
the lands and cutting trees of less size than those conveyed, etc , unless 
he has in some way participated therein or lrnowingly received a part 
of the profits from the trespass, or in some recognized may ratified 
the act. Ibid. 

18. Deeds u i ~ d  Co~zveyaltces-Timber-Consideration - Payment -Future 
Ascertakzment.-It is not necessary to a valid conveyance of timber 
standiilg or growing upon lands that  a certain sum be fixed for the 
total purchase price to be paid, or that i t  be paid in ~vhole or in part 
a t  the time of the conveyance, or notes for the purchase price should 
then be given; for i t  is sufficient if the price can readily and defi- 
nitely be ascertained in the future by some fixed statement, as where 
the consideration for the deed is specified to be "$2 per thousand feet, 
log measure." Ibid. 

19. Deeds and Conveyances - Timber - Second Conueyances - Trespass - 
Trials-Instructions-Ratification.-Where the purchaser of standing 
timber upon lands, who has acquired the same under the usual form 
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of deed, requiring it  to be cut and removed within a stated period, 
specifying the size, has conveyed his right therein to another, and 
he is sued for damages for trespass committed by his grantee in 
going upon the lands and cutting and removing the timber of less 
size than that  conveyed, i t  is reversible error for the trial judge to 
charge the jury that  if the defendant's grantee, through its agents 
and servants, committed the trespass alleged, and paid the defendant 
rent for the undersized trees, the defendant would be liable, there 
being no evidence or contention that  the defendant received any part 
of the money for the undersized trees knowingly or had participated 
in the acts of trespass, or had given some authority apart  from the 
deed for  the unauthorized act, or had ratified it. Ibid. 

20. Deeds and Conveya?rces--Itzterpretatio~%-Vag~~e Description-Habcn- 
dum-General Description.-Words descriptive of lands sought to be 
conveyed in a deed are  regarded as  inserted for a purpose, and should 
be given a meaning that  would aid the description; and where the 
writing manifests an intent to convey a tract of certain acreage, and 
the specific description in the conveying part of the instrument is too 
indefinite, i t  will not control a general description, following the 
habendum, which refers to another and recorded deed, from which the 
lands may definitely be ascertained. QueZch v. Putch, 316. 

21. Deeds awd Conveyances-Co?~side?~atio?z-ParoZ Evidence.-While parol 
testimony is competent to contradict the consideration recited in a 
conveyance of land, i t  may not cHange, alter, or contradict the convey- 
ance itself, in the absence of fraud, mistake, or undue influence. 
TVaZtem v. Walters, 328. 

22. Deeds and Convegances-Written Contracts-&Iortgages-Foreclosure- 
Date of Paynmzt-Interpretation.-Where a contract for the sale of 
lands reserves title in the vendor and provides for the payment of a n  
annual sum of money, with accrued interest on the entire debt, for a 
period of ten years, and obligates to convey the property on tender 
of payment within six months thereafter, etc., the contract will be 
specifically enforced as made, without right of the vendor to foreclose 
within the period of ten years and six months, though he may recover 
judgments for the specified payments within that  time a s  they fall due, 
and enforce payment out of the purchaser's other property, subject to 
his exemptions. Walker v. Burrell, 386. 

23. Same-Intermediate Payrne?rts-PossessionJz~dgme?zts-Eremptions. 
-Where under the vendor's contract for the sale of lands he may not 
foreclose for a long period of time, but has payments becoming due, 
from time to time, in the meanwhile, upon default of these inter- 
mediate payments, he may obtain judgment for them, and enter into 
the present possession of the lands when reasonably required for his 
protection and the proper enforcement of his claim, and conserve the 
same by appropriate remedies, unless the purchaser presently pays 
the amount of his obligations already matured and enters into a suffi- 
cient and satisfactory bond to pay his future obligations as  they fall 
due under the terms of the contract. Ibid. 

24. Deeds and Conve~ances-Praurl-Evidence-Trials.-Evidence in this 
case is held sufficient to set saide a deed for fraud in its procure- 
ment which tends to show that  the defendant induced the plaintiff 
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to exchange lots in the city wherein he resided and conducted a small 
business for timbered lands situated 13 miles therefrom in the country, 
with which and the value of such lands he was ignorant, by the 
defendant's misrepresentation as  to its mlue,  upon -which he relied, 
without looking a t  the land;  that defendant was conversant with the 
ralues of timbered lands, and with that  of the lands in question, and 
thereby procured the plaintiff's land a t  a grossly inadequate price. 
Jfiller u. Xateer, 401. 

25. Sanze-31isrepresentations.--Where there is evidence of false repre- 
sentations sufficient to set aside a deed for fraud in its procurement, 
among other things, that  the defendant paid $19,000 for the land, it  
is competent to introdnce in evidence the deed to the defendant, recit- 
ing a consideration of $3,000, and also the 1-alue of the adjoining lands, 
to contradict the defendant's representation thereof made to plaintiff, 
who was unfamiliar therewith, upon the question of fraud in inducing 
plaintiff to make the trade. Ibid. 

26. Barfie-Recited Cotzsideratiorz.-The consideration recited in a convey- 
ance of land is not contractual or a n  estoppel between the parties, and 
may be shown in eridence when relevant to the inquiry as  to whether 
the grantee in the deed made fraudulent representations thereof in 
inducing another to purchase the lands. Ibid. 

27. Deeds and C o f t v e j j a n c e s - F r a u d - i l P i s r e p ~ " e s e / z t a t i o a  En~ptor .  
One who knowingly makes, false and material representations in 
procuring a deed to lands, and relied upon by the other party, and 
which induced him to mzke the transaction, cannot escape responsi- 
bility upon the ground that  the other party mas negligent in relying 
upon them, if in making the representations he resorted to conduct 
which was reasonably calculated to induce the other party to forego 
making the inquiry. Ibid. 

28. Deeds and Co?zveynnces-Correction-Pra?id-Bi~rdefz. of Proof-Quan- 
tunz of Proof-Iitstructio?zs-Appeal and Error.-,% party seeking to 
correct a written deed by reason of the mutual mistake of the parties 
or a mistake induced by the fraud of the other, must establish his 
case by clear, strong, and convincing proof; but  to set aside a deed 
for  fraud, undne influence, and the like, the proof required is by the 
greater weight of evidence, as  in ordinary civil issues; and where a 
suit is brought to reform a deed, absolute in terms, to show that  the 
parties intended it  for a mortgage of lands, upon separate issues both 
a s  to its correction and procurement by fraud or undue influence. a 
charge by the court applying to both these issues, that the plaintiff 
was only required to establish his position by the greater weight of the 
evidence, is reversible error to the defendant's prejudice. Johnson 
ti. Johnsoft, 331. 

29. Deeds a n d  Conveyal?ces-Heirs of the Body-Statutes-Fee Simple- 
Intent.-h conveyance of land to A. and ',her heirs by the body of 
R. (her husband) and assigns forever" was a fee a t  common law, but 
under our statute, Revisal, see. 1578, i t  is converted into a fee simple 
absolute unaffected by the fact that  there were children of the mar- 
riage living a t  the time of the execution of the conveyance; and in 
this case, construing the instrument as  a whole, i t  evidences the intent 
of the grantor that  it should be so interpreted. Revis w. Murphu, 579. 
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30. Deeds and Conveyances - Unrecorded Deeds - Color of Title - PUT- 

chasers for Value.-Where both parties to a n  action to recover lands 
claim by deeds from a n  heir a t  law of the deceased omner, one of 
which had been recorded and the other not, the unrecorded deed is 
color of title when the grantee in the recorded one does not show 
that he was a purchaser for value. Iilutta v. Ziluttx, 622. 

31. Deeds and Conzjeyances-U~hrecorded Deeds-Color of Title-Possession 
-Trials-Evideu~ce-Questions for Jury-Dower.-Where in a n  action 
to recover lands the plaintiff claims under a recorded deed from the 
heir a t  law of a deceased omner, and defendant under an unrecorded 
deed from him as color of tit le; and there is evidence that  the defend- 
a n t  had married the widow of the deceased owner, entitled to dom7er 
in the lands, and in that capacity had lived thereon and cultivated 
them ; and the evidence is conflicting as  to whether his possession was 
under his deed or by virtue of his wife's right of dower, and as  to his 
unequivocal act showing that  he claimed in his own right: Held, the 
question of the sufficiency of his possession mas for the jury, and the 
fact that  he permitted the grantee under the registered deed to remain 
in possession for twelve or fourteen years without objection, and that 
his deed remained unregistered for twenty years, were circumstances 
to be considered by the jury as  tending to prove that  he did not claim 
ownership thereunder. Ibid. 

32. Deeds and Colzveyanccs-Possessioq% and Support-Conditions Subse- 
quent-Waiver.-A conveyance of land with prorision that the grant- 
ors should retain possession thereof during their natural lives and 
that  the grantees should support them for that  period of time operates 
by way of condition subsequent, and the right of forfeiture by reason 
of the condition to support having been broken, until entry or proper 
claim made, is not regarded as  a n  estate in the grantors, but only a 
right of action to be enforced by proper procedure, and may be de- 
stroyed or waived by the persons entitlea to performance of the condi- 
tion, either by formal deed of release or by the conduct of the grantors. 
Huthtley v. XcBrayer, 642. 

33. Same-Bquity-Limitation of Actions.-h husband and wife conveyed 
his lands to two of their sons upon condition subsequent that  they 
retain possession and r e c e i ~ ~ e  support from the grantees for life. The 
husband died, and the wife joined one of the grantees in a conveyance 
of the lands in fee simple with warranty and covenants of title to 
another, from whom the defendant purchased. In  a suit by the heirs 
a t  law of the husband to recover the lands upon allegation that  
grantees failed in the performance of the condition subsequent for the 
support of the vife ,  who is still living, it is Held, equity will interfere 
to prel-ent a n  insistence on such claim; and the deed for full value, 
with covenants assuring title, will operate a s  a release of the wife's 
claim to support and relie\-e the estate of liability to forfeiture on 
that  account. The statute of limitations does not apply to the facts 
of this case. Ibid. 

34. Deeds and Co?%veuances-I lz terpretat ion-Estates-Cote  Interests 
-T7ested Interests-Death of Life Tenant.--A conveyance of land to 
the wife for life, with remainder orer  after the expiration of her life 
estate to the children of her present marriage, now or that  are  here- 



INDEX. 

DEEDS AND CONVEYANCES-Continued. 
after born thereof, and the lawful descendants of said children, etc., 
"that a re  living a t  her death," does not convey a vested interest to 
the remaindermen a t  the time of its execution; but a contingent one, 
to be vested in such as are  alive a t  the designated time and then fill 
the description. James v. Hooker, 780. 

35. Deeds and Convel~ances -Estates - Contingent Interests - "Desce?td- 
ants"-Descent and Distribution.-A life estate to the wife in lands 
with remainder, to take effect a t  her death, to the children of the 
marriage, "and the lawful descendants of said children," etc. : Held, 
the words "descendants of said children," refer, nothing else appear- 
ing, to those upon whom the law would cast the property by descent, 
including the lineal issue of the deceased life tenant, and not her 
grandchildren, whose parents were alire a t  the time of the falling in 
of her estate. Ihzd. 

36. Deeds and Conve~ances-Estates-Contingent Inter'ests-Estoppel- 
Rebutter.-Where a conveyance of lands is upon contingent remainder 
to the children of the life tenant living a t  the time of her death, and 
theretofore some of them hare attempted to convey their interests by 
deeds, as  vested, and thereafter fulfill the conditions imposed by being 
alive a t  her death, the happening of the contingency passes the estate 
of the grantors by way of estoppel and rebutter. Ibid. 

DEFAULT. See Mortgages, 4. 

DEFEASIBLE FEE. See Wills, 5, 13. 

DEFENSES. See Carriers of Goods, 26 ; Judgments, 20 ; Criminal Law, 5. 

DEFINITION. See Damages, 1, 2 ;  Vendor and Purchaser, 5. 

DELAY. See Carriers of Goods, 1. 

DELIVERY. See Insurance, 4 ;  Deeds and Conveyances, 12. 

DEMAND. See Carriers of Goods, 6. 

DEMURRAGE. See Carriers of Goods, 11; Courts, 1. 

DEMURRER. See Bankruptcy, 3 ; Taxation, 7 ; Appeal and Error, 31 ; Con- 
tracts, 19; Pleadings, 6 ,  7, 8 ;  Carriers of Passengers, 10 ; Malicions Prose- 
cution, 1. 

DEPOSITIONS. See Evidence, 14. 

DEPOSITS. See Banks and Banking, 4. 

DESCENT AND DISTRIBUTIOhT. See Judgments, 23 ; Mortgages, 9 : Deeds 
and Con~eyances, 35. 

Descent and Distribz~tioniPersonalty-Collateral Representatiolz-Stat- 
mtes.--Our present statute of distributions, Revisal, sec. 132, Rule 3, 
changes the former rule under the Revised Code of 1854 $10 as to allow 
representation among collateral relations as  to personalty to the same 
extent as  in the descent of real property, and where the aunts and 
uncles of the deceased must talre, the children of those who have died 
may talre the part of the personalty their parents would have taken 
if living. Xoore v. Rankin, 599. 
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DESCRIPTION. See Deeds and Conveyances, 17 ; Conversion, 1. 

DEVISES. See Wills, 17. 

DIRECTORS. See Partnership, 1. 

DIREICTORS' LIABILITY. See Corporations, 5. 

DISABILITY. See Contracts, 12 ; Insurance, 22. 

DISCHARGE. See Bankruptcy, 5. 

DISCRETION. See Education, 1; Courts, 11, 12, 13. 

DISCRETIOiVART POWERS. See Removal of Causes, 2. 

DISCRIMIXATION. See Municipal Corporations, 6. 

DISQUdLIFICATI0L";S. See Taxation, 11. 

DISTRIBUTON. See Estates, 5 ; Mechanics' Liens, 5 .  

DIVISIOX. See Bankruptcy, 6. 

DOCKETED. See Judgments, 13. 

DONEES OF POWER. See Tenants in Common, 3. 

DORXANT JUDGXENTS. See Judgments, 14. 

DOWER. See Deeds and Conveyances, 31; Mortgages, 9. 

DRAINAGE COR.IMISSIONERS. See Water and Water-courses, 2. 

DRAINAGE DISTRICTS. See Water and Water-courses, 1. 

1. Drainage Districts-Co??stitz~tional Lauj-Assessments-Irregz~larities- 
Collateml Attack.-An assessment made under the provisions of our 
drainage lan7s is constitutional and valid, and when it does not appear 
to be void on its face, it  may not be collaterally attacked by a defend- 
an t  owner of lands embraced in the district, in an action to enforce its 
payment. Canal Co. u. W h i t l e ? ~ ,  100. 

2. Drainage Districts-Appointment of Assessors-Report-Confi1^mation. 
It is immaterial whether the owner of lands in a drainage district, 
formed under our statutes, had notice of meeting a t  which a com- 
mittee had been appointed to assess the lands in the district and 
determine the amount of each assessment, when the assessment has 
been accordingly made, and duly ratified and confirmed a t  a subse- 
quent meeting regularly called and held in accordance with the statute, 
of which he had notice. Ibid. 

3. Drainage Dist~icts-Assessme?zts-Proceedings -Irregularities - Pre- 
sumptiom-PI-ocedure.-Objection to an irregularity in making an 
assessment against the owners of land in a statutory drainage dis- 
trict, which does not avoid the assessment on its face, should be made 
to the properly constituted authorities of the corporation, and its 
collection will not be enjoined or set aside on account of defects or 
omissions of statutory requirements which do not affect the substantial 
justice of the assessment itself or render i t  void ab initio, the pre- 
sumption being in favor of the regularity of the proceedings. Ibid. 
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DRAINAGE DISTRICTS-Cominued. 
4. Drainage Districts - Assessments - Lietzs-Courts-Jurisdictio+t.-An 

assessment made upon owners of land within a statutory drainage 
district constitutes a lien upon the lands therein and is enforcible 
by proceedings in rem in a court having equitable jurisdiction, in the 
absence of other provision of the s tatute;  and judgment against the 
person of the defendant may not be had, as  in  actions arising ex con- 
t r a c t ~ ;  therefore. a justice of the peace has no jurisdiction over ac- 
tions to enforce the payment of such assessments, and they will be 
dismissed upon motion to nonsuit when brought in that court. Ibid. 

5. Drainage Distrirts-Assessnze~rts -Levy - Homestead.-An owner of 
lands in a statutory drainage district may not claim his homestead 
exemption therein against a n  assessment l e ~ ~ i e d  thereon in accordance 
with the provisions of the statute. Ibid. 

6. Drainage Districts - Assesswcents - Docketi7zg-Ekzforcenzent-Leu~/- 
Courts-Supervisio?z.-Assessments upon lands within a drainage dis- 
trict made in accordance with the statute become liens on the lands 
when properly certified by the officers of the corporation and docketed 
in the office of the Superior Court of the proper county; and execu- 
tions may issue directing that  such lands be sold to pay the assess- 
ments and the costs. Laws 1909, see. 21;  Pell's Revisal, sees. 3996, 
4003. Sernble, the courts will review by writ of certiorari the action 
of the drainage corporation in making illegal assessments and enjoin 
such assessments that  a re  absolutely void upon their face. Ibid. 

DUE PROCESS. See Statutes, 2 ;  Roads and Highways, 2. 

DUPLICATE. See Appeal and Error, 48. 

DUTY O F  TRUSTEE. See Bankruptcy, 1. 

EASEMENTS. See Railroads, 6, 20 ; Telegraphs, 1, 2, 3, 4 ; Limitation of 
Actions, 26. 

1. Easements-Appurtenant-Railroads-Deeds and Conveyances-Con- 
tracts-I7zterp~etatio.n.-Wllere the owner of lands grants to other 
private and adjoining owners the privilege to cross his lands with 
one railroad siding a t  a certain location, "not to be used by or for 
them or their tenants or any other om7ner of said lot, after thirteen 
years from date"; that  the privilege was given to reach the grantee's 
lot with a side-track, and they were not to place cars on the grantor's 
lot :  Held, an easement in gross did not pass by the conreyance, but 
a right of way appurtenant to the business lot of the grantees and the 
tenants and occupants under them, and thereunder a railroad company 
cannot acquire from the private grantees a right of use of the easement 
for the general public, or extend the roadway to points beyond to 
handle the business of its other patrons or customers. Bales v. R. R., 
104. 

2. Sanze-In junction.-Where the owner of lands has granted the privilege 
of a spur-track across his lands appurtenant to the lands of adjoining 
private owners, and the railroad company has attempted to acquire 
this privilege and extend i t  to other of its customers in the town: 
Held, the right to the extended easement may be acquired by the exces- 
sive user, and the trespass being a continuing one, may be enjoined, on 
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the ground that  damages a t  law are inadequate, and to prevent a 
multiplicity of suits and vexatious litigation. Jones v. Lassiter, 169 
N. C., 250, cited and distinguished. Ibid. 

3. Barne-Danzages.-TVhere a railroad company is attempting an excessire 
use of a spur-track permitted over the lands of the owner appurte- 
nant to the private owners of adjoining lands, under their contract 
alone, and had not entered upon the lands under its statutory right 
of condemnation, the principle that the owner granting the pririlege 
has only his right of action for damages arising from the excessive 
user has no application. Ibid. 

4. Sanze-Xtatutes.-Section 1097 of the Re\-isal, subsec. 5 ,  authorizing 
railroad companies, under certain conditions, to establish side-tracks 
for the accommodation of private industries, has no application where 
it is shon-n that the railroad company has acquired, from a private 
owner, the right to a spur-track orer the lands of a n  adjoininq owner, 
and appurtenant to his own land, and is using it in connection with 
its other patrons, not contemplated by the grant under which it  claims 
the right. Ibid. 

EDUCATIOK. See Constitutional Laws, 3. 
Educatio~%-School Districts-Schools Withim Three Miles-Old Sites- 

Cornmissio~zers' Discretio?r-Coz~rts-Statutes.-Revisal, see. 4129, re- 
quiring the county board of education to divide the towllships into 
convenient school districts, as  compact in form as practicable, haring 
regard for the convenience and necessities of each race, no new school 
to be established in any township within less than 3 miles by the 
nearest route of some other school already established, does not apply 
to the rebuilding of schoolhouses on old sites erected before the 
passage of the act, or interfere with the sound discretion of the com- 
missioners in that respect, and in this case the exercise of this dis- 
cretion in rebuilding a school a half miie from the old site, and within 
three miles of the primary department of another school more recently 
established, mill not be interfered with. Penzberton v. Board of Edu- 
cation, 552. 

EJECTION. See Carriers of Passengers, 1. 

EJECTIONS FROM TRBIXS. See Carriers of Passengers, 5 ,  7, 8. 

ELECTIONS. See Mandamus, 5 ; Office, 1. 
1. Elections-Pvirnary Laws-County Boards-Second Primary-Written 

ATotice-Statq1tes.-Applying the rule of construction that  erery part 
of a statute should be given effect when possible, i t  is Held, that sec- 
tion 24 of the State Primary Law, ch. 101, Laws of 1915, providing, 
among other things, that  the successful candidates for certain offices, 
in this case for member of General Assembly, shall receive a ma- 
jority of the rotes cast, when construed in connection with the pro- 
~ ~ i s o  of the same section, that  the one receiving the next highest vote, 
under a majority, shall file a request, in writing, with the appropriate 
board of elections for a second primary, entitles the one receiving 
the highest number of votes to be the candidate of the party to  the 
office upon the failure of the one receiving the next highest vote to 
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ELECTIOKS-Continued. 
comply with the provision within the time stated, i.e., within fire days 
after the result of the primary has been officially declared. Joknso?r 
v. Board of Elections, 162. 

2. Same-Results Declared.-Laws 1915, ch. 101, sec. 211/2, requires that 
the county board of elections shall tabulate the returns made by the 
judges and registrars, etc., so as  to show the total number of votes 
cast for each candidate, etc., and with reference to county officers, 
when thus compiled on blanks, the returns shall be made out in dupli- 
cate, one copy filed with the clerk of the Superior Court, one retained 
by the board, which shall forthwith declare the result: Held, when 
this has been properly dnne, and the result posted a t  the courthouse 
door of the county, the result of the election is sufficiently declared, 
and the contestant receiving the next highest rote, less than a ma- 
jority, must file his written request for  a second primary within five 
days thereafter, in accordance with the proviso of sectio.n 24 of the 
State Primary law. Ibid. 

3. Elections-Primary Lazos-County Boards-Staiutory Rights-Coui-ts- 
Jurisdiction.-While ordinarily courts may not control political parties 
in the selection of their candidates for  office, this principle does not 
apply where the Legislature, in the exercise of its powers, has taken 
control of the subject, and enacted a statute conferring on successful 
contestants in a legalized primary certain specified and clearly defined 
legal rights, and enjoining upon an official board ministerial duties 
reasonably designed to make these rights effective. Ibid. 

4. Nanze-llfa?rdamzcs-Boavd of EZectio?ts-lwinisterial Duties.--Where a 
candidate for membership in the General Assembly who has received 
the nest  highest vote in a legalized primary, but less than a majority 
of the votes cast, has failed to comply with the proviso of section 24, 
chapter 101. Laws 1915, in giving the written notice to the board of 
elections for a second primary within the time prescribed, and after 
duly declaring the result of the election (sec. 21%),  the board then 
orders the second primary, the ministerial duty of recognizing the 
one receiving the highest vote as the candidate and putting his name 
on the ticket a s  such will be enforced by mandamus. Ibid. 

5. Elections-Primary Laws-County Boards-Ministerial Duties-Ofices 
-Title-Quo Warranto.-Quo warvanto lies when the office in ques- 
tion is presently filled by an incumbent de jure or de facto, and not 
where the object of the proceeding is to compel the performance by 
a board of elections of its ministerial duty of recognizing, and prop- 
erly putting upon the ticket, one who under the provisions of the 
primary law is entitled to be placed thereon as  the rightful nominee 
of a party. Ibid. 

6. Elections-Primary Laws-County Boavd of Elections-Advice from 
State Board of Elections.-It appearing in these proceedings that  the 
county board of elections has wrongfully denied the right of the plain- 
tiff, under our primary law, to have his name placed upon the ticket 
as  the choice of his party: Held, the fact that  i t  acted therein under 
the advice of the State Board of Elections is without controlling 
significance. Ibid. 

7. Elections-Suffrage-Electors - Special Tam - Corzstitutional Lam- 
Where the validity of a levy for a special school t ax  depends upon 
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whether certain persons who had voted in favor thereof had paid 
their taxes for the previous year according to the requirements of 
Article TI, sees. 1 and 4, and Article V, see. 1, of the Constitution, 
i t  is geld,  that  the constitutional requirements must be met in order 
that  they may exercise the privilege of voting, though they are  per- 
mitted to wait until May 1st  to pay them, if they so choose. Irigram 
v. Johnson, 676. 

8. Electio?zs-Courts-Board of Canvassers-Judicial Dwties-Congress- 
men - Constitutional Law. -The county board of canvassers a re  
vested with statutory authority to judicially pass upon all  facts 
relative to the election and to judicially determine and declare the 
results, etc., Revisal, sec. 43.50 ; and with the exercise of this discretion 
the courts will not interfere, except by quo warranto, which is pro- 
hibited by the Federal Constitution relating to the election of Congress- 
men. Art. I ,  sec. 6.  Britt v. Board of Canvassers, 797. 

9. Elections-Board of Ca?~z;assers-Supplemental Retu7-lrs-Invalidity- 
Recoizvening Board.-*4dditional or supplemental returns made up by 
the county board of canvassers after the registrar and pollholders 
had fully performed their duties and adjourned, and without calling 
them together for reconsideration a s  a body, should not be given 
effect by the courts. Ibid. 

ELECTORS. See Elections, 7 ; Taxation, 11. 

EMBEZZLEIIEKT. See Bankruptcy, 1, 3 ; Corporations, 2 ; Criminal Law, 19. 

EXCINEKT DOMBIS. See Roads and Highways, 1. 

EMPLOYEES. See Principal and Agent, 7. 

EMPLOYER ASD EMPLOYEE. See xegligence, 13 ;  Master and Servant, 8. 

ENDORSEMENT. See Bills and xotes, 8. 

EXGINEERS. See Railroads, 2.5 ; Criminal Law, 22. 

ENTIRETIES. See Estates, 1 ; Mortgages, 8. 

ENTRIES. See Appeal and Error, 31. 

EQUALIZATION. See Taxation, 6. 

EQUITY. See Contracts, 4 ; Deeds and Conveyances, 33 ; Mortgages, 9 ; Man- 
damus, 4 ;  Actions, 5 ;  Executors and A4dministrators, 1. 

1. Eqirity-Judgme~zts-Levy-Cloud on Title.-The sale of lands under 
a n  execution upon a judgment will be restrained if the deed to be 
made by a n  officer selling the land will not pass title, and will only 
throw a cloud upon the title of the plaintiff. Harris v. Distributing 
Co., 14. 

2. Ey z~itlj-Deeds and Conaeynnces-Fraicd -Admissions - Credits-Pro- 
cedure.-In an action by A. and B. to set aside a convepance by A. 
to defendant for fraud, it  appears that  the consideration for the deed 
was a n  exchange of town lots for county lands, in which the jury 
found fraud, and by admission A. was the potential owner of B.'s lot, 
and this lot was a part of the consideration to A. in making the 
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transaction, which, under the verdict of the jury, was set aside for 
f raud:  Held, i t  mas not necessary to the adjustment of the equities 
in the case by the court that fraud be found in the procurement of 
B.'s deed, which was not attacked on that  ground: and the jury hav- 
ing found that  B. was not entitled to recover, and the \ d u e  of B.'s 
lot and the price plaintiff had paid thereon being admitted, a judg- 
ment for this difference in A's  favor was proper, less certain credits 
due to defendant; which, upon proper notice in the Superior Court, 
will be made a charge upon the defendant's land: and there being 
no findings as  to the amount of defendant's credits allowed in the 
judgment, leave is given him to give notice in the Superior Court 
to have the true account ascertained upon evidence. Xiller v. Ma- 
teer, 401. 

3. Equity-Varshaling-1Jfortgages - Contracts - Consideration - Claim 
and Delivery.-D. held a n  unrecorded chattel mortgage, subject to a 
prior registered one which included the same property and, in addi- 
tion, a horse. Defendant subsequently purchased the horse and 
swapped i t  with plaintiff for a mare. D. acquired the first mortgage, 
and sold the property, inclnsire of the horse, under the mortgages. 
Recognizing the doctrine of marshaling of assets, had the horse re- 
mained in the mortgagor's possession it is held that defendant should 
have invoked i t  prior to the sale, 17-hen he was present and made 
no objection, and may not do so for the first time in plaintiff's action 
of claim and delivery to recover his mare for a failure of consider- 
ation in the transaction, and the plaintiff is entitled to the possession 
thereof. Harrington v. Purr,  610. 

4. Equity-Jlarsl~ali?rg-Right of Party.-The equity of marshaling is not 
a lien but a right to be administered, and is not determined solely 
by the time the successive securities were taken, but a t  the time it  is 
invoked. Ibid. 

ESTBTES. See Tenants in Common, 4 ;  Wills, 5 ;  Judgments, 7 ;  Contracts, 
1 2 ;  Deeds and Conveyances, 34, 35. 36. 

1. Estates-E?ttiretics-Hz~sba1td and Wife-Emeczction.-M7here a n  estate 
is held by a husband and wife by entireties, i t  is not subject to exe- 
cution for the debts of either of them as long as  they both shall live. 
Harr is  v. Dist~ibuti?lg Co., 14. 

2.  Xame-Trusts-Power of Appointmeizt.-The owner of lands conveyed 
them to his wife, and thereafter they both conveyed to a trustee to 
hold the same for their only use and benefit during their natural 
lires and, u;lon the death of either, for the sole benefit of the other 
during his or her life, unless the husband disposed thereof by will; 
and a t  the request of both grantors the trustee should convey to 
another person designated bg them. Held, the lands in the hands of 
the trustee \yere held by entireties, and not subject to le7-y under a 
judgment against the husband, and his pom7er of appointment did 
not enlarge his estate or alter the result. Ibid. 

3. f3state.s-Life T c n m  ts-Waste-Cutting Tirnher-Inrprovements.-The 
cutting of standing timber on lands used for erecting buildings and 
making other improvements thereon, o r  such as  had reached its high- 
est development and begun to deteriorate, and similar acts which 
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ESTATES-Continued. 
tend to increase rather than diminish the value of the inheritance, 
are  not acts of waste when done by the life tenant, that  will deprive 
him of his estate, under the modern doctrine now obtaining here. 
Fleming v.  Se.cton, 220. 

4. Estates - Contingent Remainders - Vesting of Iwterests - Donor's 
Death-Trusts-Deeds and Cowveyances-Interpretation.-The gen- 
eral rule, applying to deeds in trust as n-ell a s  mills, that nhen a 
testator, after a prior limitation of his property, makes, in present 
terms, a disposition of the same in remainder to his own heirs or 
right heirs, these heirs, nothing else appearing, a re  to be ascertained 
and determined on as  of the time of his death, far ored by the courts 
because it  has the tendency to hasten the time when the ulterior 
limitation takes on a transmissible quality, is not a rule of substan- 
tive law TI-hich the courts a re  imperatively required to follow, but 
a rule of interpretation adopted to ascertain correctly the intent of 
the donor, and may be departed from where a different meaning is 
disclosed from a proper perusal of the entire instrument. Jenkins v. 
Lambeth, 466. 

5. Same-Right Heirs-Distribution.-The donor conveyed, in 187.5, cer- 
tain of his lands in trust for the sole and separate use of his wife 
for life, upon her death for the use and benefit of their children or 
the representative thereof living a t  the death of the donor; but 
should the wife die before the donor, her husband, without l e a ~ ~ i n g  
such children or representatives thereof, then the trustee to convey 
the lands to the donor, his heirs and assigns, in fee; and should the 
wife die after her husband, the donor. l e a ~ ~ i n g  no such child or repre- 
sentathe,  then the trustee shall convey the lands in  fee to the right 
heirs of the donor, mhosoever they may be, their heirs and assigns. 
The donor predeceased his wife, who is still living without child or 
representatire thereof, and she and the "right heirs" of the donor are  
the only persons interested. Construing the entire instrument as  of 
its date to effectuate the evident intent of the donor, i t  is Held, the 
distribution of the estate was postponed until the death of the wife, 
the life tenant, a t  which time only can the designated heirs or true 
owners be ascertained and determined. Ib id .  

6. Estates Tail-Xtatutee-Fee Simple.-An estate granted to B. "and to 
the heirs of her own body," etc., "it being expressly understood that 
the hereinafter described premises are to descend a t  her demise to 
the heirs of her body," etc., with tendendnm, "to have and to hold the 
above particularlr described premises to the said party of the second 
part and to her heirs forerer," conveys an estate in fee tail  to B. 
which our statute comerts into a fee simple absolute. Rerisal, see. 
1578. Bla7;e v. Shields, 628. 

7. Estates-Rcnzainders-Restrailrt on Alie+?ation-Wills-Interpretation. 
A devise of a life estate to the v7ife of the testator with remainder 
to be divided among their children in designated portions, etc , with- 
out "power to sell or in any way encumber any part  or parcel of the 
land," and if such should be attempted, then to "his or her lawful 
heirs": Held, a devise to the remaindermen in fee, subject to the 
life estate. The attempted restraint upon alienation is roid. Short u. 
Gzcrley, 866. 
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ESTOPPEL. See Tenants in Common, 1 ;  Judgments, 2, 4, 21, 24;  Actions, 
2 ; Carriers of Goods, 25 ; Partition, 1, 3 ; Pleadings, 7 ; Deeds and Con- 
veyances, 36. 

EstoppeCPZeas in Bar-Trials-Qzcestiol;ls of Lazc-Jury.-Where a plea 
in bar, bad upon its face, is  interposed by an administratrix in an 
action against her requiring a n  accounting in which the only ques- 
tion contested is a matter of law upon an undisputed fact, a trial 
by jury thereof is properly denied. Xai-le7- 0. Golden, 823. 

EVIDENCE. See Carriers of Goods, 1, 17, 36, 41;  Contracts, 1, 4, 5, 6, 24, 26, 
27: Deeds and Conveyances, 1,  2, 6 ,  8, 9, 15, 24;  Master and Servant, 
1, 5, 11 ; Rlortgages, 2, 5 ; Negligence, 1, 2, 6, 8, 14, 15 ; Principal and 
Agent, 3, 4, 6, 7, 9 ; Railroads, 2. 7, 9, 12, 14, 15, 21, 24, 27, 28, 29 ;  
Wills, 1, 2, 3, 18, 19, 20, 23, 24, 26 ;  Insurance, 5, 6, 8, 11 ; Limitation 
of Actions, 5, 8, 13, 28; Verdicts, 2 ;  Judgments, 3 ;  Appeal and Error, 
17, 27, 33, 37, 38, 41, 44, 60, 62, 65; Judicial Sales, 1 ;  Reference, 2, 4, 
6, 8, 10 :  Tenants by Curtesy, 1, 3 ;  Carriers of Passengers, 3, 6, 10; 
Bills and Notes, 2, 4, 6, 7 ;  Corporations, 3 ;  Courts, 2, 11, 12 :  Vendor 
and Purchaser, 4 ;  Release, 2, 3 : Konsuit, 1 ; Instructions, 8, 9, 19, 21 ; 
Attorney and Client, 5 ;  Deeds and Conveyances, 31; Automobiles, 1 : 
Commerce, 2 ; Sales, 2 ; Trials, 1, 3 ; Pleadings, 7 ; Executors and Admin- 
istrators, 4, 5 ;  Homicide, 2, 3, 4, 3, 6, 7, 10, 11, 12. 14, 16, 19;  Criminal 
Law, 6, 7, 9, 12, 17, 18, 21, 24, 25; Indictment, 1 ;  Witnesses, 1.  

1. Eeidence-Xeglige?~ce-Xudden Peril-Rule of Prudent Man.-Where 
the negligent act complained of in an action for damages for a per- 
sonal injury has been done by the plaintiff's coemployee, under cir- 
cumstance of peril to himself, the law requires of such employee 
that he exercise only that  degree of care which a man of ordinary 
prudence would have exercised under the same circumstances, making 
proper allowance for his excitement, terror, or acts done for self- 
preservation. BZoxAam v. Lumber Go., 37. 

2. Evidence-PZcadings-Former Action-Parties-Declarations.-Allega- 
tions made in the pleadings filed by a party in a former action are  
admissible in  the present one as  eyidence of his declarations, though 
the parties a re  not the same, when they are  material and otherwise 
competent. Ibid. 

3. Eeidence-Letters-Trials-Qzcestions for  Jury-In this case it is 
held that  a material and relevant statement made by the defendant 
was properly admitted in eridence, subject to contradiction by direct 
or circumstantial evidence. I t  m7as for the jury to determine, in  the 
present state of the evidence, whether there had been any substan- 
tial change in the relations of some of the defendants to the property 
and the business in which the plaintiff mas employed a t  the time of 
injury which relieved them from liability. Ibid. 

4. Eeidencc-Res Ipsa Loquitur.-Where the plaintiff in  his action to 
recover damages for a personal injury alleged to have been negli- 
gently inflicted on him by the defendant shows damages proximately 
resulting from the defendant's act, n-hich act, with the exercise of 
due care, does not ordinarily produce damage, he makes out a prima 
facie case of negligence. under the doctrine of res ipsa loqzcitur, 
which requires the defendant to go forward with his proof or take 
the changes of a n  a d ~ e r s e  rerdict. Dunn v. Lumber Go., 129. 
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EVIDENCE-Continued. 
5. Same-Evidence.-Where the plaintiff was employed a t  the defendant's 

mill, and was directed to operate the logs on the saw carriage, and 
there is evidence tending to show that  while he was holding with 
both hands the lever to keep the log in place for the saw a part of 
the machinery, called a hammer-dog, fell upon the saw, breaking it  
into fragments, and causing the injury ; that the saw and machinery 
operating i t  were not properly running; that  a certain other piece 
of the machinery becoming loose could have jostled the hammer-dog 
so that  it  would fall within the effect stated, it  is sufficient to raise 
the presumption of the defendant's negligence, under the doctrine of 
res ipsa loquitur, and take the case to the jury. Ibid. 

6. Sanze-#aster and Servant-Instructions.-Where the evidence per- 
mits, and the court has charged the jury, upon the doctrine of res 
ipsa loquitur arising in a n  action for damages, and has further in- 
structed them that  they must find that  the defendant had not acted 
with reasonable care or had failed in its duty to inspect the machin- 
ery, and upon the entire evidence of both the plaintiff and defendant, 
the further instruction goes beyond the strict application of the doc- 
trine in defendant's favor, of which i t  cannot complain. Ibid. 

7. Evidence-Principal and Agent-Insurance - Records - Corroborative 
Evidence.-Where the agent of a n  insurance company has testified 
a s  to certain facts in connection with the delivery of a policy con- 
tract sued on. i t  is competent to introduce the record of the trans- 
action made by him, in corroboration of his testimony. Johnson v. 
Ins. Co., 142. 

8. Ewide~zce-Impeaching-S~~bstanti~e-Trials.-Questions and answers 
of the defendant railroad company's witness in this case, asked on 
cross-examination, for the purpose of impeaching his testimony in 
the defendant's behalf, and showing his bias, are  held competent for 
those purposes, though incompetent a s  substantive evidence. Ueares 
w. Lumber Co., 289. 

9. Evidence - Incorporation - Contracts. -Where a written contract en- 
tered into between the parties furnishes evidence that  the defendant 
was dealing with the plaintiff as  a corporation, and the plaintiff's 
existence as  a corporation is denied, the contract may properly be 
introduced upon this disputed fact. Elevator Co. w. Hotel Co., 319. 

10. Evidence-'Vendor and Purchascl-Deliveru-Trials.-IVhere there is 
eridence of a contract between plaintiff and defendant railroad com- 
pany for the sale of cross-ties; that  plaintiff placed certain of these 
ties where the defendant customarily received them from plaintiff 
and others; that  these were seen being loaded upon the cars a t  this 
place by persons appearing to be defendant's employees, i t  is Held, 
sufficient upon the question of delivery and acceptance by the de- 
fendant of the ties to be submitted to the jury. dfurrag v. R. R., 331. 

11. Evidence-Impeachmmt-Wit?~esses-Co~ztradictory Statements-Bias. 
-When the necessary ground for impeaching the testimony of a 
witness is laid on cross-examination, i t  is competent to show by an- 
other witness contradictory statements he had previously made, and 
which tended to show his temper, disposition, and conduct in relation 
to the case. Scales w. Lewellyn, 494. 
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12. Evidence-No?tsuit-Defe~zdant's Evidence.-Upon a motion to nonsuit, 
the defendant's evidence will not be considered. Bwwn v. R. R., 604. 

13. E v i d e n c e - D e c l a r a t i o n s - A d n t i s s i o n s - C o r p c e r s  - Princi- 
pal and Agent.-The officers of a bank in its action to recover the 
proceeds of a paid draft as a holder in due course are  merely agents 
thereof, and their statements made in reference to the transaction, 
after its occurrence, are  not competent a s  admissions made by the 
bank. Sternbe?-g v. Crohon, 731. 

14. Evidence-Depositions-Selected Portions.-Selected portions of a de- 
position are  incompetent as  e~~idence  of a fact in controversy. Boney 
2;. Bo??c,~j, 161 N. C., 521, citecl and approved. Ibid. 

13. Beidcltce-Ycgl~r/e?zcc-Issties-Last Cleal- Chance.-An issue as to the 
last clear chance is properly submitted to the jury under evidence 
tending to show that plaintiff's intestate was struck and killed while 
attempting to cross the defendant's track carrying a basket of peaches 
for delivery to his customer; that the motorman was looking back 
over his shoulder and otherwise should have seen the plaintiff, but 
approached a t  an executive speed, n-ithout signals or warnings and 
under circumstances tending to show he could have avoided the im- 
pact in the exercise of reasonable care. Ingle v. Pozuer Go., 751. 

16. Evidence-Burden of Proof-Trials-Instructio?zs.-In this action to 
hold the drawer of an order primarily responsible to the plaintiff, 
a third person who had cashed them, the burden of proof was prop- 
erly placed on the plaintiff, under the instructions given. TVeb6 v. 
Rosemo~?d, 848. 

EVIDENCE TVITHDRAWK. See Appeal and Error, 61 

EXCEPTIONS. See Reference, 1 ;  Timber Deeds, 1 ;  Appeal and Error, 24, 
27, 64; Spirituous Liquors, 1. 

EXCUSABLE SEGLECT. See Judgments, 1, 9, 11, 12, 20;  Attorney and 
Client, 3, 4. 

EXECUTIONS. See Estates, 1 :  Limitation of Actions, 6 ;  Homestead, 1 ;  
Bankruptcy, 4 :  Judgments, 14, 15, 16;  Wills, 24. 

EXECUTIVE PARDON. See Criminal Law, 16. 

EXECUTORS. See Removal of Causes, 7, 9 ;  Wills, 29;  Trusts, 2. 

EXECUTORS AND AD&lIhTISTRATORS. See Removal of Causes, 1 ; Tenants 
in Conlmon, 3 ;  Judgments, 7 ;  Wills, 9 ; Limitation of Actions, 29 ; 
Contracts, 25. 

1. Executors and -4dnzinistrato1-s-XettZen~e??t-dctiolzs at  Latc-Statntes 
-Equity.-Rmisal, see. 150, provides a remedy a t  law for an admin- 
istrator who has filed a final account for settlement, by his there- 
after filing a petition against the parties interested in the due ad- 
ministration of the estate, in the Superior Conrt a t  term, for an 
accounting and settlement; and R-herein such matters have neither 
been shown nor funds for distribution, there is nothing for the decree 
to operate upon, and the petition should be dismissed, reserving to the 
petitioner his remedy a t  law under the terms of the statute. Moore a. 
Rankin, 599. 
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EXECUTORS AND ADMINISTRATORS-Uontinued. 

2. Executors a?zd Admi~zistrators-3Tegligence-Wrongful Death-Entire 
Damages-Parent and Child-Statutes.-The right of action to re- 
cover damages for a wrongful death exists exclusively by statute, and 
is given only to the administrator, who may recover the entire damage 
in his action; and the question as  to the parent's recovery for the 
negligent killing of a minor child is one between the parent and the 
administrator. Revisal, sees. 59, 60. Gurleu u. Power Co., 690. 

3 .  Ezecators and Administrators-Amu~zts-Taxes on Lands.-A pay- 
ment of taxes on the lands of the deceased by his administratrix is 
not a proper credit to be allowed him in his account. lMarler v. 
Golden, 823. 

4. Executors awl Administrators - Judgme?zts -Evidence. -Judgments 
against the administratrix in this case are  held evidence of the indebt- 
edness and rery conclusive under the decision of Brouin u. Harding, 
170 N. C., 253. Ibib. 

5. Executors and Adnzitiistrators-Evidence-Receipts-Burden of Proof 
-Disbursemew Is.-Where in a n  action against a n  administratrix the 
amount of her receipts a re  shown, the burden is on her to show proper 
disbursements. Ibid. 

6. Executors and Admi~zistrntors-Parent and Child-Wro?tgful Death- 
Parties.-An action to recover for the wrongful death of a son must 
be brought by the executor or administrator of the deceased, and not 
by his father. Hope I;. Peterson, 869. 

EXEMPTIONS. See Appeal and Error, 6 ;  Deeds and Conveyances, 23. 

EXPRESS COJIPANIES. See Courts, 4 ;  Carriers of Goods, 29, 31, 32, 38, 39. 

EXTIXGUISHMENT. See Water and Water-courses, 4. 

FALSE REPRESENTATIONS. See Deeds and Conveyances, 9 ; Insurance, 
6, 12. 

FATHER. See Habeas Corpus, 1. 

FEDERAL COURTS. See Carriers of Goods, 7 ;  Removal of Causes, 3. 

FEDERAL EBIPLOYERS' LIABILITY BCT. See Commerce, 1. 

FEES. See Statutes. 6 ;  Register of Deeds, 1, 2.  

FELLOW-SERVANT. See Railroads, 1. 

FEME COVERT. See Contracts, 12. 

FEZTCES. See Criminal Law, 5 ,  6. 

FILING CLAIMS. See Mechanics' Liens, 3.  

FIRTDINGS. See Appeal and Error, 12, 13, 18, 19, 2.5, 33, 34; Judgments, 6 ;  
References, 6, 7, 8, 1 0 ;  Nandamus, 3, 4,: Jurors, 1. 

FIRES. See Railroads, 13, 15. 

FLAG STATIOKS. See Carriers of Passengers, 5. 

FLYING SWITCHES. See Railroads, 8. 
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FORECLOSURE. See Mortgages, 3, 10. 

FOREIGN CORPORATIONS. See Taxation, 14. 

FORMA PAUPERIS. See Actions, 4 ;  Appeal and Error, 25. 

FORNICATION AND ADULTERY. See Criminal Law, 12. 

FR,4TERNAL ORDERS. See Insurance, 10. 

FRAUD. See Deeds and Conveyances, 9, 10, 24, 27, 28 ; Mortgages, 1, 2 ; Limi- 
tation of Actions, 11, 12, 13, 22; Actions, 2 ; Release, 1, 3 ; Equity, 2 ; 
Contracts, 14 ; Pleadings, 8. 

FRAUDULENT JOINDER. See Remora1 of Causes, 12. 

FREEHOLDERS. See School Districts, 4. 

GIFT ESTERPRISES. See Bills and Notes, 1 ;  Lotteries, 1. 

GOOD FAITH. See Corporations, 4, 6. 

GROSS EARNINGS. See Taxation, 1.5. 

HABEAS CORPUS. 
Habeas Corpus-Czlstody of Child-Rights of Father.-In proceedings in 

l~abeas c o ~ p u s  by the father for the care and custody of his mother- 
less infant child, the father is entitled thereto as  a matter of right, 
unless it  appears that he is an unfit or unsuitable person to whom to 
intrust its welfare; and when i t  is made to appear that  he is finan- 
cially able to take care of the child and will suitably provide for its 
physical, mental, and moral welfare, i t  is error for the judge hearing 
the matter to deny the prayer of his writ and award the custody to 
the two grandmothers of the child, alternately, though they a re  of 
most excellent character and suitable for the charge. I n  re  Pain, 790. 

HABENDUM. See Deeds and Conveyances, 20. 

HARXLESS ERROR. See Appeal and Error, 9, 17, 40, 41; Instrnctions, 2, 
20 ; Homicide, 18. 

HEARSSY. See Carriers of Goods, 1. 

HEIRS. See Wills, 11. 

HEIRS AT LAW. See Wills, 29. 

HEIRS OF THE BODY. See Deeds and Conveyances, 29. 

HOMESTEAD. See Appeal and Error, 6 ; Drainage Districts, 5 ; Bankruptcy, 
4, 5 ,  6 ,  7 ; Attachments, 1. 

Homestead-Co??veyance - Limitation of Actions -Judgments - Ezecu- 
tiom-The laying off of a homestead under a docketed judgment sus- 
pends the statute of limitations during the continuance of the home- 
stead, and when i t  has been laid off since the enactment of the statute 

' 

i t  is taken by the homesteader subject to its provisions, and upon con- 
veyance thereof is subject to execution under the judgment. Revisal, 
see. 686. IVatters v. Hedgpeth, 310. 



HOMICIDE. See Appeal and Error, 62; Criminal Lam, 21, 23; Instructions, 
20. 

1. Homicide-Murder-Instructions-Passion-Malice.-A charge on this 
trial for murder, as  to whether the defendant was actuated and com- 
mitted the act  in the heat of passion, i.e., in anger under circum- 
stances to dethrone his reason, or whether in calm deliberation with 
malice aforethought, etc., is held full and explicit. S. v. Merrick, 870. 

2. Same-Evidence-Trials - Questions for Jury-"Cooling Time."-Ex- 
ception to the charge in this case of murder, as  to whether the anger 
or heat of passion of the prisoner was assumed as  a pretext to vent 
his malice or to satisfy his spleen, being based upon competent testi- 
mony and left to the jury, as  sensible men, to determine, for  what it  
was worth, with its weight and cogency depending upon the length 
of "cooling time," is held to be without merit. Ibid. 

3. Homicide-aMurder-Oircumstnntial Evidence - Motive.-Where there 
is no direct proof that the prisoner on trial for murder committed 
the crime with which he is charged, and recourse is had to circum- 
stantial evidence, the question of motive is properly considered in 
the cbain of proof. 8. v. Bridgers, 879. 

4. Same-Ide?btificatio~?-TriaZs-Evide.r~ce-Qz~estio~~s for Jurg.-Upon a 
trial for murder there was evidence tending to show that  the de- 
ceased, a married woman, was the paramour of the prisoner; that 11r 
was the last seen with her when she was going to her husband's 
home, and was afterwards seen no more alive, but was discorered 
murdered near the place he had been with h e r ;  that  he was jealous 
of her husband and threatened her life, and to take from her feet 
shoes he had given her, should she go back to him; that  he told a 
witness of the deceased if she were found dead the witness would 
know who killed her;  that  he said, after her disappearance. that he 
knew where she was, but would not say for fear the witness mould 
te l l ;  that  when the body was found, shoes that  the prisoner had given 
her had been taken from her feet in accordance with his previous 
threat, etc. Held, sufiicient to identify the prisoner as  the murderer 
and sustain a verdict of murder in the second degree. Ibid. 

5. Homicide -Murder - Evidence-Premeditation-Continuity-Corrobo- 
ration.-Upon evidence tending to show that  the prisoner worked 
under the deceased a t  a mill, was discharged by him, fancied he had 
a grievance against him, had made threats against his life the day 
of and the day preceding the homicide; that  he went into the mill 
where the deceased mas resting a t  the noon hour and killed him, 
without provocation, wit11 a borrowed pistol, etc., testimony of a wit- 
ness that  he had written the prisoner's brother, a t  his dictation, saying 
he was in trouble, had been discharged, and asking his brother to get 
money from his father and come a t  once, is competent in corroboration, 
a s  tending to show continuity of design and the prisoner's purpose to 
kill. S. v. Johmon, 920. 

6. Homicide-iMz~rder-Premeditation-Evide~zce - Circumstances.-Upon 
a trial for murder, premeditation and deliberation may be established 
by circumstantial evidence. Ibid. 

7. Honticide-Trials-Instructions-Deadly Weapon-Presumptions-Eui- 
dence-Questions for Jury.-Where a homicide is proven or admitted 
to have been done with a deadly weapon, a pistol, with e~idence 
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HOMICIDE-Co?%tinued. 
tending to show preparation, i t  is for the jury to determine, upon 
the evidence, whether the act was done with deliberation or premedi- 
tation; and an instruction tendered by the prisoner, that the jury 
should not find a verdict of murder in the first degree, would be 
erroneous. Ibid. 

8. Homicide-Trials-Instrtictions -Inference. -A requested instruction 
based upon inferences from the evidence should embrace all  the 
evidence necessary for the jury to reach a correct conclusion a s  to 
the facts sought to be established, and where a material phase thereof 
has been omitted, the request is erroneous. Ibid. 

9. Homicide-Nccond Degr.ee-SubmissionMM4~-gunzents to Jury-Co?zclu- 
sion.-Where the defendant upon trial for a homicide admits of 
record the killing with a deadly weapon, and the solicitor states he 
will not ask for conviction of murder in the first degree, the fact 
that the defendant assumes the burden of showing matter in mitiga- 
tion or excuse does not entitle him as a matter of right to open and 
conclude the argument to the jury, for this rests within the discre- 
tion of the trial judge. S. v. Burton, 939. 

10. Homic~de-Threats-General Malice-Evidence-Trials.-Where upon 
the trial for a homicide the evidence discloses that a t  night the de- 
fendant mas annoyed by boys knocking on the door to his store and 
dwelling and running away, threats made by the defendant before 
the homicide that  he would Bill one of them the next time are com- 
petent evidence, as  tending to show general malice, where he has 
carried the threat into execution. Ibid. 

11. Honzicide-Ewidepzce-Age-T,-ials.-TYhere there is evidence tending to 
conrict the defendant of Billing one among a number of boys who 
had been annoying him a t  night, testimony as  to the age of the boy 
who was killed is competent when merely a part of the history and 
circumstances of the case identifying the deceased. Ibid. 

12. Homicide-Evidence-Cha7-acter-Admissions.--Upon a trial for a hom- 
icide after the defendant had admitted killing another, for which he 
had been tried, t es t imon~ of a witness that  as  an officer of the law 
he had served the warrant for that  offense is not prejudicial, or a 
variance of the rule that  only testimony as to general character is 
permissible. Ibid. 

13. Homicide-Deadlu ST7eapo?~--4d??%issio,i-Bt~rden of Proof.-Where the 
killing is admitted to have been done with a deadly weapon, the 
burden of proof is upon the defendant to show matters in self-defense 
which would excuse the killing. Ibid. 

14. Honzicid~-Evide~?cr-I~~terest-Trials-Ilzstrcto?s.-pon a trial for 
a homicide wherein the defendant has testified in his own behalf, 
i t  is proper for the judge to charge the jury to consider his evidence 
in relatioil to the case. the interest he had in the result of the rerdict, 
and to scrutinize his testimony with care in determining the credence 
they would gix-e it. Ibid. 

15. Homicide-Common Design-Evidence.-Where there is sufficient evi- 
dence that  two defendants were acting together with common design 
to commit a homicide. the declarations or conduct of one of the parties 
in furtherance of their purpose is competent against the other. S. u. 
Foster, 960. 
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16. Homicide-Bftcrder-Evidence-Restricted Inquirg.-Where there is no 
evidence of manslaughter, upon a trial for a homicide, it  is proper 
for the trial judge to restrict the inquiry to murder in the first or 
second degree, when there is evidence thereof. Ibid. 

17. Homicide-Burden of Proof-itfattei-s in  Ezcuse.-Upon a trial for a 
homicide the burden is on the State to show beyond a reasonable 
doubt that  the killing was done with premeditation and deliberation, 
to collvict of murder; and for the defendant to show matters in justi- 
fication, mitigation, or excuse which would reduce the degree of the 
crime. Ibid. 

18. Ho~?tic+de-L~fzcrder-Inst?"t~ctio,ls-ea and  Em-or-Hnrzless E n o r .  
-Where upon a trial for a honlicide the trial judge has sufficiently 
defined the words "premeditation and cleliheration" necessary for a 
conviction of murder in the first degree, the mere use of the words 
disjunctively, in a single instance, will not be held a s  rerersible 
error. Ibid. 

19. Homicide-Iastructio~zs-Intozication-Evidei~ce-AppeaZ and Error.- 
While the state of intoxication which will prevent deliberation and 
premeditation on the part  of one accused of a homicide, and reduce 
the crime from murder in the first degree, does not depend upon 
whether the intoxication was roluntary on his part,  i t  will not be 
held prejudicial error for the trial judge to have so charged the jury. 
when it  appears that  there was no suEcient e~idence that the accused 
a t  the time of the homicide was too intoxicated to premeditate or 
deliberate upon the crime but that  i t  was preconceired and committed 
by him with a fixed purpose to perpetrate it. Ibid. 

HOSPITALS. See Abatement, 1. 

HOUSEBREAKING. See Criminal Lam, 7. 

HUSBAND AYD WIFE. See Estates, 1; Deeds and Convesances, 1 4 ;  Wills, 
2 2 ;  Contracts, 1 4 ;  Abatement, 1 ; Mortgages, 8, 9 ;  Principal and Agent, 9. 

IDENTIFICATION. See Homicide, 4. 

ILLEGAL CONSIDERATIOX. See Bills and Notes, 1. 

IMPARTIALITY. See Jurors, 1. 

IMPROVEMENTS. See Estates, 3. 

INCORPORATION. See Evidence, 9. 

INDEi\lNITY. See Contracts, 17, 18* 1 9 ;  Insurance, 18. 

INDEMNITY BONDS. See Mechanics' Liens, 7. 

INDEPENDEST CONTRACTOR. See Principal and Agent, 5 ; Contracts, 17, 
18, 19. 

INDEBITATUS ASSUMPSIT. See Contracts, 15, 16. 

INDICTMENT. See Criminal Law, 6, 19, 20. 

1. Indictment-Evide+tce-Variance.-Wllere a guard is charged in an in- 
dictment for an assault with a club upon a convict, and the evidence 
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tends to show that the assault was mith a leather strap, the variance 
between the charge and the evidence is not fatally defective. S. w. 
Mincher, 895. 

2. Indictments-Criminal Law-Offer~seJudgments-Motions to Quash. 
-Where the warrant sufficiently charges a criminal offense created 
by statute, and informs the defendant of the offense mith which he 
is charged, a motion in arrest of judgment is properly denied. S. w. 
Freeman, 923. 

INFANTS. See Contracts, 9 ;  Courts, 12 ;  Judicial Sales, 1, 2. 

IN FORMA PL4UPERIS. See Appeal and Error, 67 

INHERITAKCE TAX. See Taxation, 1, 20; Appeal and Error, 12. 

INJUNCTION. See Municipal Corporations, 2 ; Easements, 2 ; Mortgages, 3 ; 
Courts, 10 ; JIandamus, 1. 

1. I~zjunction-Blasting-Insol?;e?zcy-8llegations - Xtatutes.-Continued 
blasing of stone in a rock quarry which unlawfully invades the prop- 
erty rights of an adjoining owner is a continuous trespass, and may 
be enjoined without allegation of insolvency. Revisal, see. 807. Cobb 
v. R. R., 58. 

2. I?dunctio?z-Blasting-Conti?~~~oz~s Trespass.--Where there is allegation 
that  the defendant had theretofore operated a rock quarry near 
plaintiff's dwelling to the invasion of his property rights by contin- 
ually blasting rock which was thrown in all  directions onto plaintiff's 
lands. dwelling, and outhouses, endangering the life of his family 
and impairing the value of his property, and that the defendant mas 
about to resume such operations; and the defendant admits i t  is 
about to resume operations, but denies tha t  i t  will injure the plain- 
tiff: Held, a restraining order should be continued to the hearing 
of the case upon its merits. Ibid. 

3. Injunction-Seroice-Afidaeit-Statute-Our statute requires that "a 
copy of the affidavit be served mith the injunction," which must be 
done unless the judge allows such service to be made thereafter 
(Revisal, see. 810), or the injunction will be dissolved. Taylor v. 
Roone, 93. 

4. Same -Agreement to Coutinzic - Waiver. -The requirements of the 
statute, Rerisal, see. 810, are  not wail-ed by a n  agreement made be- 
tween the parties out of court, on the return day of a temporary 
restraining order, that the hearing may be had a t  a later day;  and 
when such have not been observed by the plaintiff, the defendant may 
enter a special appearance and successfully move to dissolre the re- 
straining order on the ground that  i t  has not been sen-ed according 
to law. Ibid. 

INSOLVESCP. See Corporations. 1 ; Injunction, 1 ; Removal of Causes, 13. 

INSPECTION. See Master and Senant ,  4, 7. 

INSTRUCTIONS. See dppeal and Error, 7, 15, 22. 38. 57. 58. 59. 63, 63: Car- 
riers of Goods, 2, 41; Damages, 4 ;  Master and Servant, l, 7 ;  Limitation 
of Actions, 2, 3 ;  Evidence, 6, 16;  Wills, 4. 21, 23, 31; Tenant by Cnrtesy, 
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INSTRUCTIOXS-Cont inued. 
2 ; Vendor and Purchaser, 3 : Deeds and Con~eyances, 19, 28 ; Insura~lce, 
14 ;  Homicide, 1, 7 ,  8, 14, 18, 19; Courts, 14. 

1. Instl-uctio~zs-T?.ials-Deeds and Convegances-Boundaries-Burden of 
Proof.--In this action to recover land and for trespass the court 
properly charged the jury that the burden of establishing a certain 
boundary line a s  contended for by plaintiffs x;as upon them; and if 
they failed therein, to find for the defendant, in accordance n-ith its 
contention that  the line was a straight one from the last to the first 
call in plaintiff's deed. Alswo~th v. Cedar Works, 17. 

2. I?~strz~ctions-Tinzber Deeds--Measuwments of T i m b e d p p e a l  and 
En-or-Harmless Erro~.-Where the plaintiff had conreyed to the 
defendant timber on certain lands that measured 12 inches and up 
diameter a t  the time of the conveyance, a charge of the court, in 
an action for damages for cutting smaller trees than conreyed, that 
the measurement of the trees could be made a t  any height from the 
ground. cannot be considered as prejudicial to the clefendallt, if erro- 
neous. Semble, the trees should be measured 12 inches from the 
ground, or according to the prerailing custom. Bradshalo v. Lumber 
Co., 219. 

3. Instructions-Deeds and Conveuances-Limitations of Actions-Adverse 
Possession-Appeal and Errol--Reversible Error.-Where the contro- 
versy over lands depends upon the true location of the disputed 
boundary line between adjoining owners, the plaintiff claiming both 
under a perfect paper title and by adverse possession to a certain 
marked line, and there is e~ idence  to sustain them, both of these 
contentions are  material. and should properly be passed on by the 
jury; and it  is reversible error for the judge in his charge to confine 
the inquiry as  to his adverse possession to the location of the bound- 
ary given in his deed. Matthews v. JIuatt, 230. 

4. Instrrtctiom - Contentions -Appeal and Errori- Reversible Error.- 
Where the trial judge correctly states the contention of a party upon 
a material phase of the controversy upon which he is entitled to an 
instruction, but fails to charge the jury in accordance therewith, i t  
may leare them under the impression that the contention was not a 
correct one, and constitutes reversible error. Ibid. 

5. I~astructions-Expression, of Opinion-Statutes.-In a n  action to re- 
cover damages for a personal injury, where a release is set up in 
defense, which the plaintiff attacks for fraud, involving the question 
of gross inadequacy of consideration, and there is evidence tending 
to show that  defendant paid the plaintiff $7, and also $10 to his 
doctors, a charge which confines the inquiry before the jury to a 
consideration of $7 is an expression of opinion on the e~ idence  for- 
bidden by the statute. Kr~ight o. Bridge Co., 393. 

6. Instructions. Gonftictimy-Deeds and Conve~ances-Dividillq Lines- 
Burden of Proof-Appeal and Error.-Where the diriding line be- 
tween adjoining owners of lands is in  dispute, the plaintiff claiming 
one location to be the true one, and the defendant claiming i t  to be 
a t  another place, the burden of proof is on the plaintiff to eqtablish 
the line as  claimed by him, and an instruction which places this 
burden upon him and a t  the same time places the burden on defendant 
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INSTRUCTIONS-Continued. 
to show its location according to his contention, is conflicting, and 
reversible error to the defendant's prejudice. Tillotson v. Fulp, 499. 

7. I?zstructions-Trials-Usthry.-TVhere the charge, construed as  a whole, 
is free from error, i t  will not be condemned because an isolated para- 
graph, standing alone, may be misleading ; and in this case the charge 
of the court upon the question of usury is approved. Monk v. Gold- 
stein, 515. 

8. Instructions-WiIls-Cavents-E~idence-TriaZs-Qtestions for Jurg. 
-The eridence in these proceedings of devisavit vel xon being con- 
flicting upon the issue, the propounder's requested instruction to find 
in faror  of the validity of the will was properly refused. I n  r e  
drledge's Will, 563. 

9. Instructio?zs-Yarratio~t of E~idence-Statutes-Substantial Compli- 
ance.-As to whether the trial judge is compelled to read the stenog- 
rapher's notes of the evidence on request of a party, qucere; but where 
a request therefor has not been made, i t  is a sufficient compliance with 
the statute, Revisal, sec. .533, for him to state the substance of the 
evidence in his charge. Ball v. McCornzack, 677. 

10. I?tstructio?zs-Jfis?*ecitaZs-Appeal and Error-Objections and Emep- 
tiom-Misrecitals of the evidence or contentions of the parties by the 
trial judge should be called to the attention of the court a t  the proper 
time; and when this has not been done, exceptions thereto vi l l  not 
be considered on appeal. Ibid. 

11. Instructio~ts-Expressio?~ of Opi?tio?z-Segligence-Contributor?/ 17egli- 
gence-Assumption of Rislzs-Burden of Proof-Trials.-In an action 
by a n  employee to recorer damages for the negligence of his employer 
in  failing to furnish s ~ s c i e n t  help to do the work required of him, a 
charge to the jury that  being short of hands %auld not, of itself, legally 
excuse the defendant was not an expression of opinion forbidden by 
the statute; and that  the charge as  to negligence, contributory negli- 
gence, assumption of risk, and the burden of proof was free from 
error. Hollifield v. Telephone Co., '714. 

12. I~tstructio~is-Verdict, Di~-ectii1g--4dwzitted Facts-Admission.-In a 
suit to cancel a mortgage, the defendants set up a s  a counterclaim 
a n  amount due b ~ -  a bankrupt corporation in the hands of a receiver 
for goods sold it by the defendant under defendants' letter of credit, 
for the pa.yment of which plaintiffs thereafter executed their note 
secured by the mortgage sought to be canceled as  additional security 
and not in extinguishment of the original obligation, after deduction 
for estimated dividends expected to be paid by the receiver. The 
estimated dividends were in excess of those actually paid, and there 
being no evidence that the note and mortgage were procured by fraud, 
and the amount of such dividends and the amount of the original debt 
being admitted, a n  instruction by the court that  the jury should find 
that  defendants recover on their counterclaim. in a stated sum, the 
amount of the debt due, less the receiver's dividends paid thereon, was 
a proper one. Trash u. Ot~ld, 728. 

13. Instrzcctions-Requests-Sqhbstance-Ba9zh.s and Banking-Bills and 
Notes-Due Course.-This controrersy affecting the question a s  to 
whether an inter~~ening bank acquired a draf t  as  a holder in due 
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course, or for collection under a n  express or implied agreement that 
i t  r a s  to be charged back to the depositor's account if not paid, i t  
is Held, that  the court gave substantially the requested prayers of 
the appellant in his general charge, and no error was committed in 
refusing appellant's requests, though they stated correctly the law 
a s  applied to the facts of the case. Sternberg v. Crohon, 731. 

14. Instr2~ctio?zs-La~zds-Cornn~issioners to Allot-lllistalce in  Descl-iption. 
-Where commissioners have duly allotted to the several claimants 
their interest in certain lands, a charge of the court, upon the evi- 
dence, is correct that if the jury found the commissioners in allotting 
the shares actually went upon the land and put up stakes as  marking 
lines of each share, the actual allotment as  made by them would con- 
trol a mistalie, if any in the written description. Clark a. Aldridge, 
162 N. C., 326, cited and applied. Lee a. R o m ,  846. 

15. Instructiolz-Contentions-Xotions-Ape awd Error.-Objection to 
the statement of the contentions of a party by the trial judge should 
be made to him, or it  will be deemed waived. S. v. Xerrick, 870. 

16. I?tstrz~ctior~s-Contentiolls-Appeal and Ewer.-It is the duty of a 
party to an action to a t  once call the attention of the judge to a11 
alleged error made in stating his contention in the charge to the 
jury, in order to hare his exception thereto considered on appeal. 
8. v. Johnson, 920. 

17. Instructions-Contentions-Appeal and Error.-A mistake made by 
the jndge as  to the contentions of a party, in his charge, must be 
called to his attention a t  the time, or exception thereto 1131 not be 
considered on appeal. S. v. Burton, 939. 

18. Iqzstl-uctio?rs-Omissior~~s-Special Reqz~ests-Appeal and Error-Objec- 
tions and Exceptions.-Exception to an omission of the trial judge to 
charge that  the accused in a criminal action could be found guilty 
of a less offense, must be to the refusal of the court to give a requested 
instruction to that  effect. S. v. Davidson, 944. 

19. Instructions - Trials - Bcidence - Rtatements of Qounse1.-Upon this 
trial for a homicide, a charge of the court is held without error which 
instructed the jury to find the facts upon the evidence,,and not from 
what the counsel and the court said. S. v. Poster, 960. 

20. I?tstructio~rs-Hon~icide-~iCf~~rder-I~ztoxication-ApeaZ and Ewer - 
Harmless Error.-Where the charge of a judge, upon a trial for a 
homicide, talcen as  a whole, correctly states the lam as to the pris- 
oner's state of intoxication which would reduce the crime from murder 
in the first degree, a n  accidental slip of the jndge in the use of the 
words "involuntary drunkenness" in connection therewith will not be 
held as  reversible error. Ibid. 

21. I??structio?zs-Cir-cumstantial Evidepfce-Trials.-The charge of the 
court as  to the weight of circumstantial evidence and the consideratioll 
the jury should give it, upon the trial in this case for blaclimailing. is 
approved. S. v. F r a d ~ .  978. 

INSURANCE. See Evidence, 7 ; Taxation, 16. 
1. Insnraxce-Fire, Tornadoes-Polic~ Contract - I?zterpretation - Stat- 

utes.-The rule of construction that  a policy of fire or tornado insur- 
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ance is construed against the insurer and in favor of the insured, 
when its terms admit of interpretation, applies to the statutory form 
of fire and tornado insurance policies. Johnson v. Ins. Co., 141. 

2. Same-Presumptio?zs-Validity.-The construction of a contract which 
will make i t  legal and binding will be adopted a s  against one that  
will not make i t  so, when the contract would otherwise be susceptible 
of these two interpretations. Ibid. 

3. Same-Stipulations-Ft~ttcre Conditions-Performance.-When a tor- 
nado policy of insurance is issued on a building in course of con- 
struction, containing a stipulation that  the policy is void unless the 
building were enclosed and under roof, and a t  the time of issuing 
the policy the building was not enclosed and under roof, but such 
had been done before the damages sought in the action had accrued, 
the stipulation in the policy fixed the time and conditions under 
which the policy should be 1-alid; and a s  such had been done a t  the 
time of the damage and while the policy was in force, the insurer is 
liable for its payment. IbZd. 

4. Insurance-Fire, Tornadoes-Stipulatio.ns-Conditions-Prina and 
Agetzt-DeZ1very.-Where a policy against loss by tornadoes has been 
delivered by the agent of the insurer on its regular printed form, the 
agent k n o ~ ~ i n g  a t  the time that the building insured was not roofed 
and covered, which was required by a printed stipulation in the policy 
contract, the linowledge of the agent is imputed to his company. Ibid. 

5. Same-Written Contracts-Parol Evide?%ce.-Where the authorized 
agent of an insurance company delivers to the insured a policy against 
loss by tornadoes, containing stipulations that  the building insured 
shall be roofed and closed in, which the agent knew a t  the time had 
not been done, the policy provision that  the agent could not vary the 
terms of the written contract is construed as  not applying to condi- 
tions existing a t  the inception of the policy. Ibid. 

6. Insumnce. Health-Application-F'aZse Representation-Hernia-Sound 
Healtk-Trials-Evidence-Qzrestioms for Jur?j.-Statements made in 
a n  application for a policy of health insurance a re  representations 
and not warranties, Rerisal, see. 4808: and where the insured had 
therein a t  the time of his application, and, without specific question 
as  to this, stated he was in sound physical and mental condition, "no 
exceptions," and there is evidence tending to show tha t  the hernia did 
not affect the soundness of his health, it is for the jury to determine 
whether his representation was false and material, upon an appro- 
priate issue and correct instructions from the court, with the burden 
of proof on the plaintiff in his action on the policy. Hines v. Caszialty 
Go., 225. 

7. Insurance, Health-Policies-Restrictio?zs-"Con~'Zned."-Wee recov- 
ery upon a policy of health insurance is restricted to the duration of 
time insured is "confined to his home" or "confined in a hospital," the 
restriction does not preclude a recovery if the insured, acting on the 
a d ~ i c e  of his physician, and as  a part of his treatment, should go 
beyond the confines of the designated places. Did .  

8. Insurance, Life-Contracts-Prin2a Facie Case-Evideqace-Burde?~ of 
Proof.-In a n  action upon an endowment policy in a fraternal society, 
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a prima facie right of recovery is established upon proof of the death 
of the member, presentation of the policy by the beneficiary, and denial 
of liability for the nonpayment of dues or other like default by the 
company, the burden of proof being on i t  to establish such defenses, if 
relied on. L ~ o l ~ s  v. Knights of Pythias, 408. 

9. Insurance-Contracts-Interpretation.-There there is doubt and un- 
certainty as  to the meaning of a contract of insurance, i t  should be 
resolved in favor of the insured when the language permits. Ibid. 

10. Insurance, Life-Fraternal Orders-Contracts-Constitution-By-Laws. 
-A stipulation in a policy of endowment in a fraternal order requir- 
ing the member to be in good standing a t  the time of his death, and 
that "the records of the Grand Lodge shall sustain the same," must be 
construed in reference to provisions in the charter and by-laws of the 
order, that the member can only be suspended for failure to pay his 
dues for six months, of which notice shall be given him ; and an order 
of suspension made in his absence will not have the effect of suspend- 
ing him from benefits when there is no evidence that  he had failed to 
pay his dues for the stated period or that notice had been given in 
accordance with the constitution and by-laws. Wilkie v. National 
Cou~zcil, 151 R'. C., 527, cited and distinguished. Ibid. 

11. Iftsurance-TVitnesses-Policyholders-Interest - Evidence.-n7here a 
policy of life insurance is sought to be set aside for material misrepre- 
sentations made by the insured in answering the questions contained 
in his application therefor, testimony of a physician, a policyholder, 
affecting the alleged misrepresentations, is not objectionable on 
account of interest, the interest to disqualify being that  in  the result 
of the action; and such as  he has, if any, falls under the doctrine of 
de minimis non curat lea. Ins. Go. v. Woolen Wills, 534. 

12. Insurance, Life-Applieatio~t-False Representations-Material Repre- 
sentations-Contract-Judgnzevt.-Where the application made by the 
insured for a policy of life insurance declares that the statements 
the applicant makes below are true and offered to the company a s  a n  
inducement to issue the proposed policy, and following the questions 
and his answers, he certifies that  he has read them, and that  they 
a re  fully and correctly recorded, and there is no evidence that  the 
company or its agents were aware of any facts to the contrary, all  of 
the misrepresentations made as  to the prior attendance of phpicians, 
disease, surgical operations, and the like, a re  deemed material; and 
where their falsity has been established by the verdict of the jury, a 
further issue finding they were not material should be set aside and 
the policy declared invalid a s  a matter of lam, with judgment accord- 
ingly, but upon condition that  the company return the payments for 
premiums thereon it has receiced, with interest. Ibid. 

13. Same-Opinion-Questions for Jury.-Where the applicant for a policy 
of life insurance declares his answers to the questions asked in his 
application are  material and true, and i t  is made to appear that  he 
has therein misrepresented facts relating to disease, attendance of 
physicians, and surgical operations performed on him, the matters so 
misrepresented a r e  material under the contract of the parties, they 
must have been known to the applicant a t  the time, and do not call 
for the exercise of his opinion, requiring the jury to pass upon a n  
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issue as  to whether the deceptions were intentional, or made by mis- 
take in good faith, or otherwise. Ibid. 

14. Insurance, Hcalth-Reservation-Instructio~s.-Where a policy of 
health and accident insurance sued on contains a provision that i t  
does not coTer loss or sickness or disease existing, or contracted prior 
to its issuance, etc., a charge to the jury that  they should a n s r e r  an 
appropriate issue in the defendant's favor should they find from the 
evidence that the loss resulted from sickness or disease which existed 
before the policy was issued, or which was contracted before that time, 
is a proper one, and in this case held preferable to the instruction 
requested by the defendant. CoZlim v. C a s u a l t ~  Co., 543. 

15. Same-Burden of Proof.-Where a health and accident policy insures, 
among other things, against loss resulting from sicliness or disease, 
with additional provision that it  does not cover such as  existed prior 
to the issue of the policy, the insured, in his action thereon, makes out 
a prima facie case when he introduces the policy in evidence and 
proves that he was sick and confined to a hospital with the Bind of 
sickness or disease corered by its terms, and the burden of proof is 
on the defendant to show that  such was contracted prior to its issue, 
this being, under the language of this policy, in the nature of an 
exemption to the company's liability from the general terms of its 
contract. Ibid. 

16. I?~sura?tee-Principal and Agelzt-Application-alisi-epresentatio~~s- 
Good Faith.-Where the agent of the insurer fills out the application 
for a policy, and is given full information by the applicant as to prior 
sickness and disease which would invalidate the policy, but the agent 
misrepresents the facts in writing the answers, and the policy is 
accordingly issued; and the insured, acting in good faith, has been 
induced by the conduct of the agent to sign the application without 
reading it  or becoming am-are of the misrepresentations, and has paid 
the premiums thereon: Held, the acts of the agent in writing the 
answers are within the scope and purview of his agency for the conl- 
pany, and i t  is bound by his condnct in misleading the applicant. 
Ibid. 

17. Insurance-Policies-Interpi-etation.-The written terms of a policy of 
insurance which a re  of doubtful meaning a r e  construed in faror of 
the insured. Ibid. 

IS. Indernnity-I.itsloa;zee-Contracts-Interp~etation.-~i bond guarantee- 
ing performance of a building contract will be construed with the 
contract in determining the liability of the sureties to third persons 
furnishing materials, etc., for the building. iKcCauslar~d v. Construc- 
tion Co., 706. 

19. Sanze-3Icc7~~wics' Liens-PI-i?kcipal and Surety.-Sureties on a bond 
indemnifying the owner of a building contracted to be erected are  
not liable for material, etc., used in the building when by the clearly 
expressed terms of the bond, construed with the contract, the indem- 
nity is solely for the benefit of the owner, and he has sustained no 
loss. Ibid. 

20. Barne-Mechanic's Lien-Pri?zcipaZ and Suretu-Public Building.- 
Our public policy forbids the filing and enforcement of a lien for 
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material used in the erection of a public building, in this case a 
building for a public school. Ibid. 

21. Same-Schools-Principal and Surety.-The school committee of a 
town contracted for the erection of a public school building and re- 
quired from the contractor a bond indemnifying the committee against 
liens or claims of materialmen, etc., and for the proper performance 
of the contract. In interpreting the bond with the contract in this case 
i t  is Held, that  the interest of the owner or obligee was alone con- 
sidered and protected, and that  the sureties a re  not liable to material- 
men, who could not enforce a ml id  claim against the school committee 
or lien on the completed building accepted and used for the contem- 
plated purpose. Ibid. 

22. I?zszcrance-Accident-Total Disability.-A provision in a n  insurance 
policy that  the insurer will pay a certain sum when the insured has 
become wholly disabled by bodily injuries and permanently, continu- 
ously, and 17-holly prevented thereby from pursuing any and all gainful 
occupations, will be construed as  expressed, and the liability of the 
insurer thereunder will not be extended so as  to include a total dis- 
ability of the insured to perform his trade or vocation when other 
gainful occupations are still open to him. Buchner v. Ins. Co., 762. 

23. Insurance-Assessments-Classificatio?z of Members-Appeal and Error 
-Judgme~zts of Lower Court.-The plaintiff became a member of de- 
fendant insurance order upon a certain premium rate, with a right 
of assessment of all the members upon a ratable plan to pay losses 
out of a common fund. This plan was changed by the company, 
placing plaintiff in a class with those who had insured before a cer- 
tain date, and those thereafter in a separate class. The judgment of 
the lower court permitting plaintiff to recol-er is  affirmed. Williams 
v. Order of Heptasophs, 787. 

INSURERS. See Carriers of Passengers, 2. 

INTENT. See Deeds and Convepmces, 12, 29 ; Bills and Notes, 7 ; Wills, 12, 
14; Usury, 1 ;  Ballots, 1 ;  Taxation, 22. 

INTEREST. See Insurance, 11 ; Homicide, 14. 

INTERPRETATION. See Wills, 5, 15 ; Deeds and Conveyances, 20 ; Estates, 
4, 7 ;  Limitation of dctions, 23; Criminal Law, 13. 

INTERSTATE COR/IMERCE. See Carriers of Goods, 13. 

INTERSTATE COMMERCE ACTS. See Carriers of Goods, 18. 

INTESTACY. See Wills, 6. 

INTIML4TION O F  OPINION. See Courts, 2. 

INTOXICATION. See Homicide, 19 ; Instructions, 20. 

INVITATIOX. See Railroads, 26. 

IRREGULARITIES. See Drainage Districts, 3 ;  Justice's Court, 1. 
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ISSUES. See Appeal and Error, 4, 22, 30, 65; Contracts, 5 ;  Mortgages, 1 ;  
Municipal Corporations, 3 ; Pleadings, 1, 2 ; Rills and n'otes, 3 ;  Evi- 
dence, 15 ; Wills, 31. 

1. Issues-Appeal and Br.r.or.-In this case the issues submitted by the 
court to the jury embraced all the controverted questions, and a re  * 

held to be the proper ones. Realty Co.  v. Rambough, 741. 
2. Issues-Appeal and Em-or-Prirzeipal and Suretu.-The submission of 

issues to the jury which afforded the appellant opportunity to offer 
all material evidence and make proper defenses will not he considered 
as  reversible error ;  and in this case one issue as  to the liability of a 
principal and surety under a bond given by them TTas proper, the 
liability of each thereunder being the same. Ellis v. Improvement 
Co., 852. 

JOINDER. See Corporations, 2. 

JUDGMENTS. See Bankruptcy, 3, 4, 7 ;  Equity, 1; Appeal and Error, 10, 13, 
21, 31, 35, 39; Mortgages, 3, 10 ;  Limitation of Actions, 6 ;  Actions, 2 ;  
Bills and Notes, 3 ;  Homestead, 1; Attorney and Client, 3 ;  Deeds and 
Conveyances, 23; Insurance, 12, 23; Partition, 1, 2 ;  Attachments, 1 ;  
Contracts, 43 ; Pleadings, 7 ; Courts, 7 ; Executors and Administrators, 
4 ; Motions in Arrest, 1 ; Indictment, 2 ; Criminal Law, 23. 

1. Judgments-Motions to Set Aside-Dzhring T e r ~ E x c u s a b l e  Negleet- 
Statu1es.-,4 motion to set aside a judgment for excusable neglect, 
made a t  the time the judgment mas signed, will be denied, such 
matters being in fieri during the term, and Revisal, sec. 513, applies 
only to judgments rendered a t  prior terms. Gold v. Marwell, 149. 

2. Judgments-Pal-ties-Estoppel.--The widow of the deceased had her 
dower allotted in the lands in controversy, and in proceedings to 
sell lands of the deceased to pay his debts, regularly held, L., her 
father, became the purchaser of her reversionary interest, and again. 
under proceedings regularly held, in which the present plaintiffs mere 
made parties, his executor sold the lands to make aasets to pay his 
debts, and B. became the purchaser, which sale the court confirmed 
and ordered the executor to make a deed to him, which was accord- 
ingly done. B. was the second husband of the widow, now deceased, 
by which marriage children were born, the defendants in the present 
action, the plaintiffs being children by the first marriage, and claiming 
a s  heirs a t  law of their father. Held, the plaintiffs are  estopped to 
claim title to the lands by the judgment in  the second proceedings to 
sell them to make assets, to mhich they were parties. PinnelZ v. 
Burroughs, 182. 

3. Same-Lost Recol-ds-Evidence-Jz~dicial Sales-Recitations in Deed- 
Prima Facie Evidence-Pres~rmptions.-mere there is evidence tend- 
ing to show that the courthouse of the county was rebuilt, and its 
records during the time had been placed in an attorney's office near 
by, and many of them were not recorded; that due and diligent search 
had been made for the records and proceedings in the present case in 
the courthouse and elsewhere, the recitals in the deed from a n  exec- 
utor in proceedings to sell lands to make assets to pay the debts of 
the decedent became prima facie evidence of the existence and validity 
of the decree, judgment, order, or other record upon mhich the same 
purports to have been founded, and permits the conclusion of the 
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regularity of the proceedings, the presence of all proper parties and 
the binding force of the decree specified and referred to, unless i t  
should in  some portion of the record more directly apposite affirma- 
tively appear to the contrary. In  this case the record proper showed 
only a n  entry of report of sale, purchaser, price and payment, with 
recommendation of confirmation. Ibid. 

4. Jzcdglne??ts-Parties-Estoppel -Judicial Sales - Presunzptions. -A 
final decree in proceedings to sell lands to make assets in this case 
against W. ,4. P. et als., is held to conclude a granddaughter of the 
testator, both under his will and as  his heir a t  law, i t  appearing that 
two of testator's daughters married the same person, and that  children 
of both the first and secolicl marriage were necessarily the testator's 
grandchildren, and those of each marriage were equally necessary 
parties to the proceedings. Ibid. 

5. Judgments-Conse?%t-Effect.-While the terms of a consent judgment 
are  settled by the parties, such judgment has the same force and 
effect when accepted and sanctioned by the court, and ordered spread 
upon the records, as  if i t  had been entered in regular course. Gardi- 
ner v. May, 192. 

6. Same-Findings -Presumptions -Attorney and Client - Burden of 
Proof.-Where a judgment appears to have been entered by consent 
of the attorneys of the parties, i t  will be presumed, prima facie, that  
the attorneys had the necessary authority from their clients to con- 
sent thereto in their behalf, with the burden upon the party seeking 
to set aside the judgment to prove that  no such authority actually 
existed. Where the judge has not stated the facts not having been 
requested so to do, i t  will be presumed that  he found such facts a s  
would support his judgment. The general authority conferred by the 
relation of attorney and client discussed by WALKER, J. Ibid. 

7. Same-Estates-Paynzerit--Eaec?~tors and Administrators-Remaipzder- 
melt-Rights and Remedies.-Where the trial court refused to set 
aside a judgment entered by the consent of the attorneys of the 
parties, without stating the facts upon which the refusal was based, 
questions presented in this Court as  to the effect of payment by the 
administrator of the deceased of money to the life tenant under the 
will, without securing i t  to be paid to the remainderman, a boy 10 
years of age, and the administrator's future liability on that  account, 
cannot be considered. The remedies now open to the remainderman 
discussed by WALKER, J. Ibid. 

8. Judgments-Non Obstante-When AZ1oaoed.-Judgments now obstante 
veredicto will not be allowed except where the plea confesses a cause 
of action and sets up new matter in avoidance which is insufficient, 
although true, to constitute a defense or a bar to the action. Fleming 
v. Seaton, 250. 

9. Judgments-E~cusahle Neglect-Attorneg and Client-Principal and 
Agent.-The negligence of counsel in failing to defend a n  action for 
his client in the course of his professional duty will not be attributed 
to the latter, if he himself is in no default, without regard to the 
solvency of the former; but where the counsel is authoritatively 
acting for his client outside of his professional employment, in matters 
which the client may perform, he then is the mere agent of the party, 
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and his negligence is imputed to his principal. Seawell v. Lumber 
Co., 320. 

10. Same-Neglect of Party-Rule of Prudent 3fan.-The employment of 
a n  attorney by a party to an action does not of itself excuse the party 
from properly attending to his case, and the test as to whether the 
party is himself negligent is in the application of the rule of the 
prudent man while engaged in transacting important business. Ibid. 

11. Judgments-Excusable Seglect-Findilzgs-AppeaZ and Error.-Where 
the trial judge has set aside a judgment for excusable neglect. his 
findings as  to good faith a re  conclusire on appeal. Ibid. 

12. Judgmeltts-Erct~sable Seglect-Surety Bond.-It appearing, in this 
case, that  the trial judge has set aside a judgment for excusable neg- 
lect, and required the defendant to give a bond in a larger sum than 
the amount of the judgment, conditioned to pay the plaintiff any 
damages recovered by him, i t  is Held, under the facts, that no sub- 
stantial injury could be sustained by him. Ibid. 

13. Judgments -Justices of the Peace - Superior Court - Docketed.-A 
judgment of a justice of the peace, docketed in the Superior Court, 
becomes a judgment of the Superior Court for the purposes of lien 
and execution, and is enforcible on the same property, by the same 
kind of execution, within the same limitations prescribed by law for 
the enforcement of judgments rendered in the Superior Court, and 
can be revived, when dormant, in the same m7ay. Pants Co. v. Xew- 
born, 332. 

14. Same-Dormant Judgments-Executions-RevisaZ-Statutes.-A judg- 
ment becomes dormant by the failure to issue execution thereon within 
three years, or by allowing this period of time to elapse beheen  the 
issuance of successive executions; and where the judgment is one of 
a justice of the peace, docketed in the Superior Court, and has become 
dormant, i t  may be rel-ived under Revisal, see. 620, within ten years 
from its rendition, and execution may issue thereon though the pro- 
ceeding to revire is commenced after seven years. Ibid. 

15. Same-Expiration of Lien-Emecution-Levy.-Execution on a judg- 
ment may issue from the Superior Court against real and personal 
pro pert^ after the expiration of ten years, where the judgment has 
not become dormant, by the issuance of successive executions or 
when it  is revived under Revisal, sec. 620; but after the ten-year 
period the lien of the judgment has ceased, and it  can o n l ~  be acquired 
from the levy. Ibid. 

16. Judgments-Assignments-Executions.-A transfer and assignment of 
a judgment, in writing, filed in the record and noted on the docket 
in the Superior Court, is sufficient, and the assignee thereof is entitled 
to the same right to issne execution thereon a s  his assignor thereof; 
and the fact that he has asked, by affidavit, for a n  amendment to the 
judgment does not preclude him from resorting to the regular process 
of the courts to enforce it. Ibid. 

17. Judgnzeuts, Nolr 0bstante.-Under our Code system of pleading, a judg- 
ment non obstatlte ~ered ic to  may be rendered for either party, but only 
when the pleadings entitle the party to i t  irrespectire of the verdict. 
Fowler v. dfurdock, 349. 
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JUDGMENTS-Continued. 
18. Judgments-Verdict-Court's Discretio~z-Hubsequent Term.-The trial 

judge may not set aside a judgment upon a verdict, and continue the 
motion for judgment until a succeeding term, leaving the verdict to 
stand, and then, within his discretion, set the ~ ~ e r d i c t  aside: for the 
discretion given him must be exercised during the term in which 
the verdict was rendered. Ibid. 

19. Judgments, Non Obstante-Limitation of Actio?ts-Trials-&fatter in 
Defense-&zcestio?ts for  dzw~.-The plea of the statute of limitations 
in an action gives the right to the opposing party to introduce e\-i- 
dence of disability, etc., to repel the bar of the statute, and ordinarily 
presents mixed questions of law and fact ;  and where it only appears 
that  the period of time prescribed by the statute has run, i t  is reversi- 
ble error for the trial judge to decide the matter as  a question of 
law, and render a judgment )lo+z obstnnte ~eredicto, --hen it  had not 
been passed upon by the jury in rendering their rerdict : and a jndg- 
ment upon the verdict should be rendered. Ibid. 

20. Judgnzents-Erclcsable Neglect-Jleritoriozcs Defense.-Where two par- 
ties have signed a contract, jointly, for the purchase of fertilizers, 
upon the understanding and agreement that each of them would 
separately be charged with the part he received. but tha t  the joint 
contract mas to enable the shipment to be made in a car-load lot, the 
purchasers gave their separate notes, and upon demand of seller's 
attorney for payment and threat of suit, each for his own part  said 
he would not resist judgment, and separate suits a r e  brought, but 
thereafter consolidated m~ith allegations affecting the personal integ- 
rity of the defendants, without the knowledge of either of them, and 
judgment is accordingly taken, the failure of the defendants to appear 
and answer is held to be excusable neglect, and a meritorious defense 
as to each having been shown, the judgment should be set aside. 
Guano Co. v. Heante, 398. 

21. Jzcdgnwits -Estoppel - Parties-Privies.-Judgments and decrees of 
court regularly entered will conclude parties and privies a s  to all 
issuable matter contained in the pleadings, or other matter within 
the scope thereof, though not issuable in a technical sense, if they 
are  material and relevant or are  in fact investigated and determined 
Propst v. CaZdwelZ, 594. 

22. Judgments-A7o+~resid~~~ts-~1.Potions to Set Aside-Statutes.-Where a 
judgment has been rendered upon newspaper publication of summons 
against a defendant who was a t  the time and has continued to be a 
nonresident defendant, and he shows that he has mo~-ed to set it 
aside within one year after notice or knowledge thereof, and within 
five years after its rendition, the motion, excepting in actions for 
divorce, shonld be granted as  a matter of right upon such terms as  
the court may consider just. Revisal, sec. 449. Xoore v. Rankin, 699. 

23. Hame-As a TTTho7e-Drscerzt and Distribution.-Upon motion to set 
aside a judgment involving the distribution of personal estate, the 
court erroneously holding that  i t  should be divided among uncles and 
aunts to the exclusion of the children of such as  were dead, Revisal. 
sec. 132, Rule 3 : Held, the judgment must be set aside in  its entirety 
when the movant has brought himself within the provisions of Revisal, 
see. 449. regarding setting aside a judgment against nonresidents. 
Ibid. 

I l l 7  



INDEX. 

24. Judgw~e~~ts-EstoppedAdmi?zisti~ators -Accounts. - Proceedings upon 
exceptions of creditors filed to the final account of an administratrix, 
some of which were sustained by the judge and others reversed, with 
action by the clerk in conformity with the rulings, do not render the 
judgment accordingly entered by the clerk final in the sense i t  will 
operate as  an estoppel between the parties. Xarler v. Golden, 823. 

JUDICIAL NOTICE. See Courts, 4 ;  Limitation of Actions, 30. 

JUDICIAL SALES. See Judgments, 3, 4. 
1. Judicial Sales-Infants - Parties - Decrees-Record-Irreg?~larities- 

Evidence-I~znocent Purchasers.-Where the testator has died in 1878, 
leaving a remainder in a n  estate to plaintiff's grantor, with life estate 
to  the widow, who has since died in 1914, the deed under which the 
plaintiff claims being executed in 1913, and i t  appears that proceed- 
ings were had by the executor of the testator in  1878 to sell the lands 
to pay his debts, the entries of record showing issuance and service of 
summons, order and report of sale, and final decree in 1878; that  
~laint i f f ' s  grantee was then a minor about 18 years of age, with 
evidence tending to show that  he had filed answer by his general 
guardian, or guardian ad litevn, which disappeared from the court 
and could not be found after due and diligent search: Semble, the 
proceedings for the sale of the lands were in all  respects regular, and 
Held, the courts will not disturb them a s  against the grantee of a n  
innocent purchaser for value holding under a deed executed in 1879, 
without question of title. Rawls v. Henries, 216. 

2. Judicial Salcs-Infants-Parties-Summor~s-Service-Irregularities- 
Motions in  Cause.-Where an infant party to an action has not been 
personally served with summons, and i t  is shown that  his general 
guardian or guardian ad litem appeared and filed a n  answer for him : 
Held, the failure to serve the minor personally was only an irregu- 
larity, to be corrected, if a t  all, by motion in the cause, and then only 
upon a show of merits and where the complaining party has proceeded 
with proper diligence. Ibid. 

JURISDICTIOhT. See Municipal Corporations, 1 ;  Drainage Districts, 4 ;  
School Districts, 1 ;  Elections, 3;  Removal of Causes, 10, 14 ;  Mandamus, 
2 ;  Courts, 15 ; Criminal Lan7, 14, 16. 

JURORS. 
Jurors-Expressed Opiniolz-B'indings-Impartiality-Appeal and Error.- 

A juror who states that  he has formed and expressed an opinion 
adverse to the defendant on trial for a homicide, but that he could 
hear the case and render a verdict according to the evidence and the 
law, is not held on appeal to be disqualified to serve, when the trial 
judge has ruled that he was fair and impartial. S. u. Poster, 960. 

JURY. See Estoppel, 1 ; Trials, 4. 

JUSTICES O F  THE PEACE. See Judgments, 1 3 ;  Courts, 3. 

JUVENILE DELINQUENTS. See Criminal Law, 13, 14. 

KNOWLEDGE. See Partnership, 1 ; Carriers of Goods, 32. 
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LACHES. See Attorney and Client, 2. 

LANDLORD AND TENANT. See Contracts, 21. 
Landlord and Tenant-Contracts-Option of Purchase-Lielzs-Statute&- 

Where the owner has entered into a written contract to rent his land 
a t  a stated price per annum, the relation of landlord and tenant is 
not changed to that  of vendor and purchaser or disturbed by the fact 
that,  under the further terms of the contract, the other party had a n  
option to purchase the lands upon making a certain additional pay- 
ment, time being of the essence of the contract entered into, which 
he has not exercised: and as landlord, the owner may enforce his 
statutory lien for a part of the rent remaining due him. Burwell v. 
Warehouse Co., 79. 

LAPSE OF TIME. See Tenants in Common, 2. 

LAST CLEAR CHANCE. See Railroads, 24; Evidence, 15. 

LEASES. See Contracts, 21. 

LEGISLATIVE POWERS. See Taxation, 10. 

LEVY. See Equity, 1 ;  Drainage Districts, 5, 6 ;  Judgments, 15. 

LICENSE TAX. See Taxation, 14, 18. 

LIENS. See Landlord and Tenant, 1 ; Drainage Districts, 4 ; Carriers of 
Goods, 14, 28;  Judgments. 15 ; Attachments, 1 ; Mechanics' Liens, 8. 

1. Liens-Corporatio+?s-Factories-Coal Furnished-Statutes. - Revisal, 
see. 1131, confers no lien on the products of a cotton factory corpora- 
tion in faror  of one furnishing coal used in their manufacture, but 
only the right to enforce their claims by judgment and execution, as  
against the holders of mortgages upon the corporate property. Bor- 
fleet v. Cotton, Factoru, 833. 

2. Liens - Enforremevt - Corporations. -As to whether one furnishing 
coal to a corporation used in the manufacture of its cotton products 
can claim his lien on the facts of this case, under the prorisions of 
Revisal, see. 2016, quere. Bnt his failure to enforce his asserted lien 
under the provisions of Revisal, see. 2027, deprives him of whatever 
right thereto be may ha\-e had. Ibid. 

LIMITATION OF ACTIONS. See Railroads, 12 ; Instructions, 3 ;  Mortgages, 
6 ; Homestead, 1 ; Judgments, 19 : Banliruptcy, 8 : Reference, 5 ; Deeds 
and Conveyances, 33. 

1. Limitation of Actions -Adverse Possession, - Pleadi?zgs -Deeds and 
Goviveuances.--1Vhere the question of title to lands depends upon the 
true divisional line between the parties to the action, adjoining own- 
ers, and each has introduced a grant from the State to their lands 
respectively, which, taken together, cover the locus in quo; and the 
plaintiff has introduced eridence tending to show that he has had 
open and continuous ad\-erse possession of the lands under known 
and visible metes and bounds for more than twenty years, i t  is suffi- 
cient to sustain a charge of the court to the jury as  to his title by 
adrerse possession, Revisal, secs. 383, 384; and where the plaintiff 
has sufficiently alleged general ownership of the locus in quo, he is 
not confined to the location of such line under his grant, for he may 
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LIXITATION O F  ACTIOKS-Continued. 
a ra i l  himself of any source of title that he may be able to establish 
by his testimony. Ste1cat.t v. Stephenson, 81. 

2. Limitation of Actions-Title -Adverse Possession - Continuitu - In -  
st?-zrctious-Appeal and Error.-In an action involving the title to 
land, where the defendant claims by adverse possession, eridence is 
sufficient to be submitted to the jury if it warrants the inference that 
the actual use and occupation hare extended orer the required period, 
and that  during it  the claimant has from time to time continuously 
subjected some portion of the disputed land to the only use of which 
it  was susceptible; and an instruction that such possession must be 
shown to have been without any break. or moment of time when the 
land was not occupied, is reversible error. Cross v. R. R., 119. 

3. Limitation of Actions-Adverse Possession-Conti~zt~itu-Def9tition.- 
Acts of ad17erse possession sufficient to ripen the title of a claimant 
of lands, the title being out of the State, are  such as  to put the true 
owner to his action, and consist in actual possession n i t h  an intent 
to hold solely for the possessor, to the exclusion of others, and of 
dominion orer the land, in making the ordinary use and taking the 
ordinary profits of which it  is susceptible in its present state, the acts 
to be so repeated as  to shorn t'ney are  done in the character of owner, 
in opposition to the right or claim of any other person, and thus con- 
tinned for seven years, if done under color, and for tn7enty years if 
done without color. Ibid. 

4. Limitation of Actiou-Adverse Possession-Railroads4 railroad 
company may acquire a right of may over the lands of the owner by 
showing sufficient adverse possession for the statutory period. Ibid. 

6. Limitation of Actions-Alleus-Yonziscr-Adverse Possessio?z-Trials- 
Evide~zre-I~cstructions.-An a l lep7ay  for the use of certain lots in a 
plat of land which in fact has never been laid off, but fenced in and 
used by one of the parties for more than tmenty years under sufficient 
ad\-erse possession, and this appears by the admissions in the plead- 
ings and the unconflicting evidence of the parties to the litigation: 
Held, in a n  action to enforce the opening of such way an instruction 
by the court that  if the jury beliered the evidence they should answer 
the appropriate issue in the affirmative, that  the plaintiff had lost the 
right to the alley by failure to use it, etc., was not erroneous. Hwtter 
v. West, 160. 

6. Limitation of Actiolzs-Jzddgments-Ezecz~tio~ts-81leus.-Bn action to 
enforce the eyecution of a decree of court confirming a report that 
a n  alley was to be laid off in certain lands is barred by the ten-year 
statute of limitations. Revisal, sec. 399. 

7. Limitation of Actions-Adverse Possession-Coverture-Statuteh4d- 
~ ~ e r s e  possession of lands against a married woman before 13 Feb- 
ruary, 1899, shall not be counted, Revisal, see. 363; and in order to 
claim title against her by twenty years adverse possessioil i t  is neces- 
sary to show that  the statute had commenced to run before her cover- 
ture. IIolmes v. Carr, 213. 

8. Sanze -- Tf-ials - Evzdence - Questions for Jury.-Where the plaintiff 
pleads coverture in a n  action to recover lands against the defendant's 
claim of title under twenty years continuous adT7erse possession of 
himself and predecessors, and there is evidence tending to show that 
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LIXITATION O F  ACTIONS-Continued. 

such possession commenced against a predecessor in the plaintiff's 
chain of paper title, the question of the defendant's title by sufficient 
adverse possession is one for the jury;  for if the statute is once put 
in motion the supervening disability of corerture will not stop it. 
Ibid. 

9. Sartze-Sufficient Possession.-In this action to recover lands i t  appears 
that two-thirds thereof was woodland; and in behalf of the defendant, 
claiming title by twenty years adverse possession, that he had built 
a house on the cleared land, had cultivated it ,  made tobacco beds 
thereon, and had cut wood and used straw from the woodlands. Held, 
sufficient on the question of defendant's title by  ad^-erse possession to 
be submitted to the jury. Locklear v. Savage, 159 AT. C., 237, cited 
and applied. Ibid. 

10. Litnitation of Actiorrs-Deeds and Conveyances-Adverse Possession- 
Different Bozindnries-One Lot.-Where the location of the true divid- 
ing line Between adjoining owners is in dispute, the locus in quo 
lying between the lines contended for by the parties to the action 
respectively, and the plaintiff claims under his deed and also by 
adrerse possession to a certain marked line, the plaintiff may treat 
the disputed and undisputed parts of the land as one lot, and upon 
proving sufficient adverse possession thereof, as  a whole, i t  will ripen 
his title 'thereto. dlattl~etcs 2'. Jfyatt, 230. 

11. Limitation of Actio?zs-~l1ortgages-Tr~sts - Fraud - Xotice - Knowl- 
edge-Bnrden of Proof.-Where the plaintiffs, as  heirs a t  lam7 of 
their mother, bring suit to set aside for fraud a foreclosure sale of 
her lands made in her lifetime, and claim that their action is not 
barred By reason of the fact that the fraud mas not discovered until 
within three years nest  before the commencement of their action, 
the burden is on them to show that  not only they, but their mother 
in her lifetime. had not known of the impeaching fact, or would not 
ha7-e discorered it  in the esercise of reasonable business prudence. 
Sat~derlin v. Cross, 234. 

12. Limitatzon of Actions-Frand-Dee& and Co?~vrl/a?zces-Registrntion- 
Sotice.-Where a foreclosure sale of lands is attacked for fraud 
upon the ground that  the trustee sold the timber on the land sepa- 
rate from the land and made deeds to each to separate parties, which 
were duly recorded, the record itself gires notice of the transaction, 
which with knowledge of the sale itself should have put the plaintiffs 
and their mother, as whose heirs a t  law they claim, and in whose 
lifetime foreclosure was had, upon reasonable notice of the fact, and 
bar their recovery af ter  three $ears. Revisal, sec. 395 (9) .  Ibid. 

13. Limttation of Actions -Fraud - Evidence-Sotice-Cor~pictir~g State- 
nbents-Questiows for Jnru.-Where to defeat the bar of the statute, 
Rexisal, sec. 395 (9) ,  the plaintiffs contend that they had no Imo~i~l-  
edge of the fraud relied upon to set aside a foreclosure sale of their 
mother's land made in her lifetime, and also that  their mother had 
no knowledge thereof, there is direct testimony that  their mother had 
no such knowledge, with further testimony in explanation that  they 
had not heard their mother mention it ,  the testimonv is not consid- 
ered as  contradictory, requiring that the jury determine the fact. 
Ibid. 
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LIMITATIOX OF ACTIONS-Continued. 
14. Limitation of Actions-Trespass-Damages-Ct~tting Trees-Statutes.-- 

Where the defendant pleads the three years statute of linlitations to 
a n  action for trespass, mith damages for cutting timber on lands, the 
burden is on the plaintiff to prove that he commenced his action within 
the time prescribed; and where from an analysis of the eridence i t  
appears that this has not been done, a judgment of nonsuit is proper. 
Revisal, see. 395 ( 4 ) .  Tillery v. Lumber Co., 296. 

15. Sam&-Agatnst State.-Construing Revisal, see. 4048, providing that  
no statute of limitation shall affect the title or bar the action of one 
claiming ir: under an assignment from the State Board of Education, 
unless the same ~rould  protect the person holding the claim adversely 
to the State, mith sections 375, 380, and 389, i t  is Held, that the limi- 
tations as to color for twenty-one years, and \iTithout for thirty years, 
do not apply to personal actions after the State has parted with her 
title to the lands; and the three years statute to recorer damages for 
trespass in cutting and removing trees from the land applies under the 
facts in this case. R e ~ i s a l ,  see. 395 ( 4 ) .  Ibid. 

16. Limitation of Actioizs-Vendor and Purc7~ase~--Posseesi0?~-3lartc/aaes " "  

-After-Acquired Property.-The relation betveen vendor and pur- 
chaser, under a conditional sale reserving title, is in effect, that  of 
mortgagor and mortgagee, and the purchaser's possession is not held 
adrerse to the \-endor in the absence of denland; and where the pur- 
chaser a t  a sale of lands under a mortgage claims the property as  a 
fixture, passing mith the lands as  after-acquired property, and pleads 
the three-year statute in bar of the 17endor's right, the period of the 
peaceful possession of the mortgagor will not be counted. Dry-Kiln 
Co. v. Bllington, 481. 

Lirnitntio?~ 01 Actions-Vendor and Pzirckaser-Co?tditiorcnl Sales- 
Purchase Price-Totes-Waiver-Alfortgagee~.-The rendor of property 
reserving title under the terms of a conditional sale specifying that  
the purchaser gire his notes for deferred l~ayments mag n7aive the 
latter part of the agreement and rely upon the retention of his tit le; 
and where the purchaser of land a t  a mortgage sale claims the prop- 
erty as that after acquired under the terms of his mortgage, and 
pleads the three-year statute as  a bar to the rendor's right of action, 
the failure of the vendor to require the purchaser to gire the notes, or 
to rescind the contract, mill not put the statute of limitations in 
motion against him. Ibid. 

18. Sa?ne-L4clzjantage of Wrong.-Where the purchaser of property is, by 
the terms of a conditional sale, reserving title, required to give notes 
for deferred payment of the purchase price, he cannot take advantage 
of his own wrong in failing to gire the notes, and thus put the statute 
of limitations in motion against his rendor in f a ~ ~ o r  of a subsequent 
purchaser a t  the sale of his lands under mortgage. Ihid. 

19. Lirnitatio?? of Actioits-Plea-Tj-ials-Qzbestions for  Jztry.-The plea of 
the statute of limitations generally involves a mixed question of law 
and fact, and where the facts are  not admitted they must be found 
by a jury unless by consent they a re  found by the court. Garland 
v. Arrozoood, 591. 

20. Limitation of Actions-Pleas-Reference-Appeal and Error.-Where 
the plea of the statute of limitations is a good plea in bar of the 
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LIBIITATION OF ACTIOSS-Contixued. 
action, i t  is reversible error to order a reference until the plea is 
disposed of. Ibid. 

21. Limitafron of Actions-Pleas-Trials-Bzirden of Proof.-When the 
statute of limitations is pleaded in bar of a n  action, the burden of 
proof is on the plaintiff to show that his cause of action accrued 
within the time limited by the statute. Ibid. 

22. Limitation of Actio1zs-Pleas-Ra?~7~rt~ptcy-E"raud-Trzals-~1~estio~~s 
for Jtlry--ReferellceCCZppeal and Error.-Where the bankrupt pleads 
the three-year statute of limitations against the trustee in banliruptcy, 
in the latter's action to recorer money alleged to have been expended 
on the lands of another, with the consent of such other person, in 
fraud of the bankrupt's creditors, under a n  arrangement that the 
lands should be derised to the bankrupt, and that it    as in fact 
d e ~ i s e d  to the bankrupt's wife under a further agreement, and that 
she had accordingly become the owner of the lands; and it  is set out 
in the plea i n  bar that the creditors were aware of this arrangement 
more than three years prior to the adjudication in bankruptcy. and 
also alleging circumstances that  would hare put them upon reasonable 
inquiry, i t  is reversible error for the trial judge to hold, as  a matter 
of l a ~ y ,  that  the plaintiff's action m7as not barred, and order a reference 
upon the other phases of the case. Ibid. 

23. Limitation of dctiorzs-Pleas-1~zterprctation.-The plea of the statute 
of limitations mnst sufficiently state the facts upon which i t  rests; 
and the courts in determining the sufficiency of the allegations will 
construe it liberally without requiring technical accuracy or precision. 
Bank v, Warehouse Go., 602. 

24. Kame-Com~rsion.-A plea of the statute of limitations to a n  action 
tor conrersion of personal property, that the defendant "expressly 
pleads the statute of limitations," and then alleges "more particu- 
larly" that  the plaintiff for more than three years next prior to the 
coinmencement of the action had knowledge that  the property had 
been sold, and received the proceeds of sale, though a plea in payment, 
is also a sufficient plea of the statute. Ibrd. 

25. Limitation of Actions-Trespass-Contit~uol~s Trespass-Independent 
Acts.-The statutory requirement that a n  action for damages for 
continuing trespass on lands shall be barred after three years from 
the date of the original trespass, by the use of the words "continuing 
trespass," refers to trespass upon real property, caused by structures 
permanent in  their nature where the wrongful act, being continued 
and complete, causes continuing damages, or where injuries from like 
sources a re  caused, or by companies in  the exercise of some quasi- 
public franchise, and was not intended to apply \%-hen eTery successive 
act amounted to a distinct and separate renewal of wrong. Teeter v. 
Tel. Co., '783. 

26. Same-Telegraphs-Eaaemsnts -Rights of Wau. -Where a telegraph 
company has constructed its line of poles and n7ires along a railroad 
right of way on the lands of the owner more than three years next 
before the commencement of the owner's action for trespass, but 
within three years has constructed an additional line of its wires 
thereon and repaired its old line, replacing some of the old poles with 
new ones in the same holes : Held, the plaintiff's right to damages for 
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the construction of the old line is barred by the statute, but the wrong- 
ful maintenance of the old and the building of the new line was a 
separate and independent trespass for ~vhich permanent damages may 
be awarded it. Revisal, sec. 39.5 ( 3 ) .  Ibid. 

27. Limitation of Actions-Adverse Possession-Sl~ccessive Occ~cpants- 
Co?ztinztity.-To ripen title to lands by adverse possession, with or 
without color, the claimant must show continuity of sufficient posses- 
sion for the requisite statutory period, and in case of successive occu- 
pants, some recognized connected possession between them, which may 
be shown by deed, mill, or other writing or by parol. Validerbilt v. 
chap mar^, 809. 

28. San%e-Evidelzce-Deeds and Cmve~ances-Color of Title.-Where title 
to lands is claimed through the a d ~ e r s e  possession of successire occu- 
pants, the ownership asserted is one dependent on adverse possession, 
which does not require pri17ity of title in the successive occupants, but 
the actual occupancy by them of the land under or for another or 
in subordination to his claim under an agreement or arrangement 
recognized as  valid between themselves ; and when this continuity 
and identity is established between a subsequent and nes t  preceding 
and prior occupant adverse to the true paper title, the claimant or 
subsequent holder under color may avail himself of the adverse occu- 
pation of his predecessors and refer the same to the conveyance under 
which he claims as  color. Ihid. 

29. Same-Ezecutors and Administrators-Pozoe~s of Sale.--?There there 
is eridence that the one claiming title to lands by adverse possession 
under color directs his son, who managed his affairs, to hold posses- 
sion under his deed, and by will appoints his son as  his executor, 
who is interested therein as  a derisee, and who thereafter enters and 
continues to remain in possession as  such executor until he conveys 
the lands under a power conferred in the will, and that  his grantees 
entered and remained in possession for a period sufficient under the 
statute to ripen the title, by counting the possession of his predeces- 
sors, i t  is Held, that the possession of the executor of the original 
grantee as  such should be considered, and it is reversible error for 
the trial judge to instruct the jury in effect that  the evidence of his 
possession as  executor, not being in privity of title, mTas insufficient, 
and should not be counted. I b ~ d .  

30. Limitation of Actions-Record-Date of Summons-Judicial Sotice.- 
Where the statute of limitations is relied on and the summons has 
not been introduced in evidence, the Supreme Court, taking judicial 
notice of facts and entries of record, will ascertain the date of the 
summons as  it  there appears. Harrell v. Lwmber Go., 527. 

LIilIITATIONS. See Corporations, 4 ;  Courts, 7, 8. 

LIS PESDENS. See Pleadings, 3 :  Railroads, 19. 

LIVE STOCK. See Carriers of Goods, 29, 37, 38, 39. 

LOGGING ROADS. See Railroads, 1. 

LOST IN THE MAIL. See Banks and Banking, 1. 
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LOTTERIES. See Bills and Notes, 1. 

1. Lotteries-Gift Enterprises-Statutes.-A trade enlargement or espan- 
sion scheme which selects "contestants" to boost business for mer- 
chants, giring them prizes to engage in the morement, and tickets 
or books, in accordance with purchases by customers they may in- 
fluence, with intermediate votes for prizes or gifts, and a t  the termi- 
nation of the morement certain rotes for an ultimate prize or gift, 
is a gift enterprise corning within the intent of the statute. Revisal, 
see. 3726. Mly. Go. v. Benjamin, 53. 

2. Sanze-Police Pozficrs-Co~zstitz~tio~zaZ Law-The regulation of lotteries 
or gift enterprises is within the police poTyvers of the State, and Re- 
17isal, see. 3726, is constitutional and valid. Ibid. 

K U L .  See Carriers of Goods, 2 2 ;  Banks and Banking, 1. 

MALICE. See Damages, 4 ; Homicide, 1, 10. 

MBLICIOUS PROSECUTION. 
Malicious Prosecutio1a-~4b~ise of Process-Civil Summons-Xotive-De- 

nzurrer.-An action for malicious prosecution or wrongful abuse of 
process p ill not lie upon the mere issuance of a summons in a civil 
action, where no attachment has been levied, the plaintiff's property 
has not been interfered \i7ith and no process issued against his person; 
and where such is alleged, with further allegation that  the sunlmons 
in the former action had been serred while passing through another 
State, the motive underlying the issuance of the summons will not be 
inquired into, and a demurrer is properly sustained. Jerome a. Shazc, 
862. 

MANDAMUS. See Elections, 4 ; Courts, 10 ; Office, 1 ; County Commissioners, 
1; Taxation, 19. 

1. Xandamns - X a n d a t o r ~  In jui~ction -Definitions. - The purpose of a 
mandatory injunction is to restore the plaintiff to his previous con- 
dition changed by the virongful act  of the defendant, and that  of a 
rna)%danzzts to compel the defendant to do a n  act which he has refused 
to do in violation of the plaintie's rights. Britt v. Board of Can- 
vassers, 797. 

2.  i2landanzz~s-Courts-Jt1~is~1ictiorz.-SernbZe, i t  is only the resident judge 
or the one holding the courts of a district who may issue a nzandarnus 
in regard to a contested election held therein, and not a nonresident 
judge, or one holding the courts of a different district. Xoore u. 
Moore, 131 N. C., 376, cited and applied. Ibid. 

3. Jfa~zdafn~ls-Fifzdings-Appeal  and Errol-.-Where the judge finds the 
facts in proceedings for rnandanzus, and the appellant has not de- 
manded a trial by jury, the facts so found are  conclusive on appeal, 
as  where he has found that the board of canrassers ascertained and 
declared the result of the voting in an election on one of several 
controverted dates. Ibid. 

4. ~llanda?)b~~s-Equit?~-~4ppeal and Error-Findings of Fact.-An appli- 
cation for ?nanclanzz/s is a legal and not an equitable remedy, and 
the Supreme Court on appeal may not pass upon the facts or find 
additional ones. Ibid. 
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5. ,lfa?zdamzis-Electio~%s-Board of Canvassers-Adjour?t.itzent-Scope of 
Writ.-As to whether a board of canvassers can be compelled by 
.inandamus to reconvene after its final adjournment, qucere; and 
sernble, i t  can be done therefore only for the purpose of requiring 
i t  to complete its labors, but not to reconsider its action. Ibid. 

MARRIAGE. See Contracts, 14;  Criminal Law, 18. 

MARRIED WOMEN. See Tenants in Common, 3 ;  Contracts, 23 

MARSHALING. See Equity, 3, 4. 

MASTER AND SERVANT. See Railroads, 1 ;  Evidence, 6 ;  Negligence, 13. 
1. Xnster and S e r v a n t - R a i l i - o a d s - & ~ e g 1 i g e 1 z c e - E ~ i d e n ~ e s -  

tions for J?~r?l-I??structio~z.-There was eridence tending to show 
that the plaintiff, the manager of the defendant timber corporation, 
r a s  on a logging train of defendant, in pursuance of his duties, and 
mas injured by a tree, which had been cut by the defendant's other 
employees, falling upon the flat car on which he was riding a t  a 
speed of 5 miles an hour; that the employees had been instructed by 
him to be careful in cutting trees along the logging right of may, 
and that the engineer could have seen the tree falling, had been pre- 
viously instructed to look for such dangers, and had been warned 
thereof in time to hare stopped the logging engine on this occasion 
and a ~ o i d  the injury;  and there was evidence per contra, and further 
evidence that the tree would not hare fallen on the train except for 
a current of wind which diverted i t  from its downward course to the 
tops of smaller trees, and thence upon the car. Held, the question 
of the defendant's negligence and its proximate cause was properly 
submitted to the jury. The charge in this case is approred. Bloxham 
u. Timber Corporation, 37. 

2. Same-Prior Adnzissions.-Where there is evidence that the plaintiff 
has sustained a serious physical injury proximately caused by the 
defendant's negligence, and also that  soon thereafter, while greatly 
suffering, he had made a statement exonerating the defendant from 
blame, it  is for the jury to decide, upon the conflictiilg eridence, as  
to the defendant's actionable negligence, and not for the court to 
decide as  a matter of law whether there mas such negligence. Ibid. 

3. Master aud Reruant-Dangerozts I~rstrumentalities-Dut~ to Instruct.- 
The plaintiff mas employed a t  the defendant's sawmill as  a millwright, 
and m7as directed by his superior to operate a saw carriage used to 
take the logs to the saw for the purpose of sawing them, and to operate 
the appliances for holding the logs properly upon the carriage. Held, 
eridence tending to show that the plaintiff was inexperienced and 
ignorant, and was not properly instructed a s  to the danger of per- 
forming such duties, mas material for the consideration of the jury 
upon the question of the defendant's actionable negligence under the 
facts of this case. Durn v. Lzimbe?- Co., 129. 

4. Haster  and Serva??t-Ayeglige?zce-Safe Place to Work-Inspection- 
Dutv of Master.-Where the serrant is required to work with dan- 
gerous instrunlentalities and surroundings, such as operating the log 
carriage of a sawmill, i t  is the legal duty of the master to provide a 
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MASTER AND SERVANT-Continued. 
reasonably safe place to work and reasonably safe tools and appliances 
with n7hich to perform his ~ ~ o r k ,  and make such inspection thereof as 
a reasonably prudent man ~ ~ o u l d  make under the circumstances, as 
if the risk were his own. Ibid. 

5. Banre-Evide?~ce-TI-ials.-The plaintiff was injured while operating 
a log carriage a t  a sa~vmill by a hammer-dog falling upon the saw 
in an unusual manner, causing i t  to fly off in fragments and injure 
him. Held, eridence as to the defective condition of the s a n ,  and 
the defective working of the other parts of the machinery having a 
bearing upon the results that  caused the injury, was proper for the 
consideration of the jury. Ibid. 

6. Master avd Ber~ant-Safe Appliaqaces-Selectio?$-Rt~le of Prudent 
Xan-Known and Approved, etc.-While it  is the duty of the master 
to provide such implements and appliances for the servant in perform- 
ance of his tvorlc as  are  known, approved, and in general use, this 
does not exempt him from liability if, notwithstanding, he has other- 
wise negligently failed in his duty to supply him a reasonably safe 
place for the m-orlr to be done, or reasonably safe machinery, tools, 
and appliances for that  purpose. Ibid. 

7. Xaster and Rerva~~t-Seyliyence-I~?zpzcted IC?bou;ledge-Znspectio?z- 
Ordi~ ta r l~  Care - Requests for  Instruction - Appeal and Error. - 
Where there is evidence tending to show that  a n  employee a t  a 
manufacturing plant permitted boys to bathe in a reservoir used by 
it  for the purpose of a water supply, against his employer's instruc- 
tion, and in a secret and concealed manner, i t  is Held, in an action 
against the company for damages for the alleged negligent drowning 
of the plaintiff's intestate, a boy, that  the refusal of defendant's 
special instruction that  the plaintiff mould not be fixed mith implied 
Bno~ledge  of the conditions if it had used ordinary care in inspec- 
tion, etc., is reversible error. Gurley v. Po~cer  Co., 6'70. 

8. Allaster and Serva?zt-Enzploger m d  Employee-Dangerous TTor7~- 
D u t ~  of Enzp1oyer.-It is the duty of a n  employer to furnish the 
employee, while engaged within the scope of his duties, a reasonably 
safe place to work, reasonably safe appliances, and to give such 
inspection to the premises and appliances as  are  necessary to keep 
them in this condition. and to warn the employee of dangers known 
to him or which he should have k n o ~ ~ n  by the exercise of ordinary 
care, and which were unknown to the employee or which he could not 
discover in the careful pertornlance of his duty. Orr v. Runabougl:, 
754. 

9. Xalrze--I~tstrt~ctions-Trials-Bzirden of Proof.-In an action to recover 
of the employer damages for the negligent killing of a n  employee, 
alleged to have proximately resulted from the failure of the former to 
instruct the latter in doing dangerous work required of him in the 
course of his emplo~ment, the burden is upon the plaintiff to show 
that the defendant knew of the defect or danger or that it  c o ~ ~ l d  have 
discorered i t  in the e ~ e r c i s e  of ordinary care, n-ith the presumption 
that i t  was familiar mith the dangers ordii~arily accompanying that 
character of worB. Ibid. 

10. Naster and Ser~a?tt-3~egligence-Preszcmptions-Re Ipsa Loquitur- 
Exceptions to Rule.-The exception to the general rule which raises 
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MASTER AND SERVANT-Continued. 
a presumption of negligence where a personal injury occurs to a n  em- 
ployee under conditions exclusively within the control of the employer, 
is not applicable when all of the facts are  lrno~vn, and they rebut the 
presumption, or where the injurious occurrence could not happen 
without the voluntary act of the injured person, or where both were 
in the exercise of a n  equal right and chargeable with the same degree 
of care. Ihid. 

11. Sanze-Trials-Evideqrce-Da~zgcrous Work-Delegated Duty.-Where 
the plaintiff's intestate, a man experienced in such work, had been 
employed by the defendant as  foreman in his repair shop, and the de- 
fendant had the intestate to install a welding machine under the in- 
struction and n-ith the assistance of a n  expert sent from the factory 
for the purpose, leaving the two in fnll charge; and the intestate and 
the expert, by faulty construction, had permitted coal oil to leak upon 
the floor, become mised with chemicals used in a retort, which after- 
wards caused an explosion in the retort resulting in the intestate's 
death;  and tliere is no evidence that the defendant should reasonably 
have known the effect the oil mould have on the chemicals : Held, 
insufficient to show that the plaintiff had failed in the performance 
of any duty he owed the intestate, his employee, and a judgment a s  of 
nonsuit should be entered. The doctrine that an employer may not 
escape liability by delegating to another duties he is required to 
perform are inapplicable to the facts of this case. Ibzd. 

MATERIALS. See Xechanics' Liens, 1, 3. 

MATTERS I N  EXCCSE. See Homicide, 17. 

MECHdi\'ICS1 LIESS. See Insurance, 19, 20. 
1. If eclmnics' Lie~~s-Xatel-LUIS-Assig?zme~z t-At tac7tqnent.-Where a sec- 

ond subcontractor files its itemized statement of goods furnished for 
and used in the building, v-ith the owner thereof, in the manner 
provided by law, i t  is entitled to a lien on the funds then due by 
the owner to his contractor, and by the latter to his subcontractor, 
and where the first subcontractor has assigned the amount due him 
b~ the contractor, and yet another has taken out proceedings in 
attachment against him on this fund, but in neither case for material 
or labor, etc., for n ~ l ~ i c h  the statutes create a lien upon the building, 
the filing of the claim by the second subcontractor relates back to the 
furnishing of the material. without the necessity of its haring filed its 
statement with the clerli; and upon bringing action of foreclosure 
against the o m w  and the contractor, to which the others a re  made 
parties, vithin the statutory time, this lien has priority both of the 
assignnlents and the lery of attachment, though subseqneut in time 
and without notice to them of the lien for material. Rerisal, secs. 
2020, 2022, 2023. Gtni~ite Co. 1.. Baiik,  354. 

2. Same-Priorities.-T3'here a subcontractor has assigned the funds due 
him by his contractor to A. and R., his creditor, has sued out an 
attachment thereon, but in neither case for materials. e tc ,  furnished 
for the building: and C., a mnterialman, has previously furnished 
materials used in the building and has duly filed his statutory state- 
ment v7ith the onmer, which entitles him to a lien: Held, the assign- 
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MECHANICS'  LIENS-Continued. 
ment to A. was of a chose in action, which would put him in the shoes 
of his assignor, against whom the lien for material, perfected under 
the statute by C., is superior, according to its terms; and as  notice 
by an assignee to a debtor a t  any time before judgment is sufficient, 
the lien of the attachment in this case is secondary to the rights of 
A, the assignee of the subcontractor. Ibid.  

3. 3lcclianics' Liens - Illaterials -Fil ing Claims -Subsequent Funds.  - 
Where the owner of the building has paid his contractor to the time 
of filing the statutory claim for material furnished, the moneys there- 
after becoming due the contractor, under the same contract, are sub- 
ject to the lien. Ibid.  

4. Xeclmnics' Liens-AJotice - Trus t s  - Statutes.  - The amount due the 
contractor and subject to the claims of materialmen w l ~ o  have filed 
their statutory notice is not a debt due by the on-ner to the material- 
men in the ordinary sense, but a fund held in trust for them strictly 
arising from the operation of the statute, in conformity with its terms; 
and the statute imposes no duty upon the owner when the materialmen 
have not filed the required notice or acquired their lien accordingly. 
F o c ~ ~ t d r y  Co. ti. Al~cminzinz Co., 704. 

5. Sam-Double  Security-Distribzitio?~.-The statute furnishes a donble 
security to those furnishing material, etc., to the contractor used in 
a building and who give the statutory notice to the owner, in giring 
them a lien upon the property if enforcecl by suit within six months 
(Revisal, sec. 2019), and, also, an interest in the trust fnnds in the 
hands of the owner and due to the contractor, which funcis are  to be 
distributed pro ra ta  among the claimants thereto entitled (Revisal, 
sec. 2023), the latter security not being in strictness a lien, but a right 
to hare  a n  accounting in an ordinary civil action and judgment for 
the anlount due by the owner to the contractor. Ibzd. 

6. Sam-Priorities.-One who has furnished material to a contractor, 
which \\-as used in the building, and who, \\-ith others, has given the 
statutory notice to the owner, m-ho then owes his contractor, according 
to his contract, by enforcing his lien by action within the six months 
acquires no superior right in the pro rat8 distribution of the trust 
funds, but only the additional security of his lien. Revisal, sees. 
2019,2021. D i d .  

7. A%fcchanic.s' Ltens-Public Buildings-Iltdenznitu Bonds-Primipal and 
Sllrcty-Statutes.-Chapter 150, see. 2 ,  Laws 1913, making it a misde- 
meanor for the authorized persons having charge of the erection of a 
public building to omit to take a bond from the contractor indemnify- 
ing those furnishing the material used therein against loss, does not 
espressly or by implication provide that  a bond taken omitting this 
p ro~is ion  shall be available to the materialmen; and where the bond 
fails in  this respect, no liability attaches to the sureties thereon. 
XcCo~celand G. Constrlrction Co., 708. 

8. Jlecha?rics' Liens-Pz~blic B~~ildings-Liens-Trust  Funds-Distribu- 
tiort-Statutes.-One furnishing material to a contractor for a public 
building can acquire no lien thereon under the statute, and notice 
given to the commissioners gives him no right of distribution in the 
fnnds in their hands due to the contractor; hence, the commissioners 
a re  without authority to deduct the amount due such materialman 
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XECHARTICS' LIESS-Continued. 
from that due the contractor before payment, and a receiver of the 
contractor mag recover the full amount thereof. Hutchinson v. Corn- 
nzissioners, 844. 

MENTAL ANGUISH. See Carriers of Passengers, 6 ;  abatement, 1. 

MENTAL CAPACITY. See Wills, 20, 26. 

ICIERCHASDISE IN BULK. See Vendor and Purchaser, 2, 4, 5 .  

MERITS. See Removal of Causes, 6. 

MILEAGE. See Carriers of Passengers, 4. 

MINORS. See Negligence, 4. 

MISDEMEANOR. See Courts, 15 ; Criminal L a v ,  1.5. 

iIIIS&L%NAGEMEiST. See Corporations, 5 ; Partnership, 1 

1\IISREPRESENTATION. See Deeds and Conveyances, 25, 27 ; Contracts, 7 ; 
Insurance, 16. 

MISTAKE IN DESCRIPTION. See Iastructions, 14. 

MORTGA4GES. See Limitation of Actions, 11, 16, 1 7 :  Deeds and Conveyances, 
22 ; Vendor and Purchaser, 7 ; Contracts, 8 ; Conversion, 1 ; Parties, 2. 

1. A1fortgages-Sales-Fraiid-Issz~es - Appeal and Ervor. -Where the 
sale of lands under the execution of a power in a mortgage is sought 
to be set aside upon allegation that i t  was fraudulent for the lack of 
a consideration for the mortgage, and in answer to responsire issues 
the jury has found that there was a valid consideration for the mort- 
gage, i t  is not error that the court refused to submit an issue tendered 
by the plaintiff drawing a conclusion of fraud based entirely upon an 
affirmative finding of the issues submitted. Sorr is  v. IIudson, 91. 

2. Nortgayes-Release of Lien-Deeds and Colzveuances-Fraz~d-Evi- 
dence.-A release by deed or otherwise bg the mortgagee of his lien 
upon lands sold by his mortgagor to another does not furnish any 
evidence p w  se that  he participated in the fraudulent representations 
of his mortgagor in procuring the sale, or in such representations 
made by his o\m attorney acting independently of him. Poe v. 
Smith, 67. 

3. Xortyages-Pol-ecloslcre-Injzcnction - Partnemhip Profits - Tierdict- 
J~cdg?nei?ts.-In a suit to restrain the foreclosure of a mortgage there 
was evidence in plaintiff's behalf tending to show that the mortgage 
was only given to indemnify the defendant in advancing money for 
partnership purposes, and that the enterprise had resulted in a profit; 
and in defendant's behalf that the mortgage n7as given to secure an 
additional debt owed by the plaintiff. with evidence to the contrary. 
1-nder appropriate issues and correct instructions the jury found that 
the note and mortgage had been paid and that defendant was indebted 
to plaintiff for partnership profits : Held, the verdict established the 
fact that plaintiff om-ed defendant nothing for outside ind i~~idua l  trans- 
actions, and judgment was prol?erly entered in plaintiff's favor. The 
principle that rerersals are  not granted upon slight technical errors 
alone discussed by WALKER, J. Smith v. Hancock, 151. 
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MORTGAGES-Coqztilrued. 
4. Illortyages-Trusts-Pozocrs of Sale-Interest-Default.-A deed in 

trust to lands to secure the payment of notes giren by the cestui que 
trust authorizing a sale upon failure to pay interest thereon as  same 
may thereafter become due, etc., and directing the trustee, after 
deducting his commissions for making the sale, to apply so much of 
the residue as  may be necessary to pay off and discharge the said 
notes and all accrued interest then due, etc., confers upon the trustee 
the power to sell the lands thereunder before the maturity of the 
notes, upon default in the payment of the interest thereon a t  the 
time stated, without reference, in the absence of fraud, to any hard- 
ship it  might then impose upon the cestui yue trust. Sanderlin v. 
Cross, 234. 

5. No?.tgages-Tmsts-Foreclost~re Sales-Suppression of Bids-Trials- 
Evzdence.-Where lands hare been duly ad~~er t i sed  and fairly and 
openly sold to the last and highest bidder under the terms of a deed 
of trust given to secure money loaned, evidence that the trustor had 
agreed with a third person to take the lands and the other timber 
thereon, each a t  a separate price, is not sufficient proof of a combina- 
tion to suppress the bidding and cause the lands to bring an inade- 
quate price a t  the sale. Ibid. 

6. J l o r t g a g e s - T r u s t s - A c t i o ~ z s - A c c o u l . z t i ~ t a t o n  of Actions.-A 
suit brought to set aside a deed giren to a purchaser of lands a t  a 
foreclosure sale under a deed of trust to secure money loaned and for 
a n  accounting, falls within the meaning of a n  action to redeem, and 
is barred after ten years. Ibid. 

7. &fortgages-Registmtio?t-so tic^-Rig71.t of Possessio?z.-A purchaser 
of a chattel upon which there is a prior registered mortgage is a 
purchaser r i t h  notice thereof, and the assignee of the mortgage has 
the right of possessioil as  against him. Harri?rgton v. Fzwr, 610. 

8. Mortgages-Ht~sbalzd and TPife-Surplus-Pozce?" of Sale-Ent~reties- 
Interests.-,% mortgage of the husband's land, joined in by the wife 
with power of sale and direction that the surplus, after payipg the 
mortgage debt, be paid to "the parties of the first part,  their execu- 
tors and administrators," does not, by this direction, vest the surplus, 
after foreclosure, regarded as  lands, in the husband and wife in entire- 
ties, so that she TI-ill take the whole by survirorship, but should be 
construed as  meaning that the surplus should be paid to them as their 
sereral interests may appear. Bailey v. Bailey, 669. 

9. Mortgages-Szi?.plus - Eqz~itu - Deeds and Conwuances - Support of 
Gra~ttor-C7~ai.g~ Cpon Lands-Husband and Tl'ife-Dozoer-Descent 
alad Distribzction.-TVhere before marriage a R-ife has conreyed her 
lands to her husband in consideration of her support for life, and 
thereafter she joins in his mortgage of the lands, which after his 
death has been foreclosed, with surplus over the mortgage debt and 
costs of sale, etc., in the hands of the trustee: Heid, the surplus is 
regarded as realty descending to the heirs a t  lam of the husband be- 

, fore the execution of the power of sale, subject to the widow's don~er, 
and, in addition, charged with her support during her life. Ibid. 

10. i l l  ortyages-Paument-PorecToszire -Principal a?td Agent -Purchase 
by Mortgagee-Jvdgnte??ts.-There being e~ idence  in this case that  
the mortgagee of lands sold the same by foreclosure after the mort- 

1131 
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gage debt had been paid, and that the purchaser acted for, and has 
recon~eyed the lands to him, and the jury having so found, under 
a proper charge, these as  facts by their verdict, a decree of the conrt 
that the mortgage be satisfied of record and that the attempted fore- 
closure was void, etc., is a correct one. Poe v. Bright, 838. 

RIOTIOL\'S. See Judgments, 1, 2 2 ;  Appeal and Error, 13, 48, 49, 54, 68; 
Railroads, 19 ; Courts, 8, 11, 13 ; Instructions, 15 ; Indictment, 2. 

MOTIOS I N  ARREST. 
Motiolzs in Arrest-Judgments.-A motion in arrest of judgment after 

conriction, oil the ground that  the bill of indictment is defective, 
- will not be granted unless it  appears that  the bill is so defective that  

judgment cannot be pronounced upon it. S. v. Taylor, 892. 

MOTIONS IS CAUSE. See Judicial Sales, 2. 

XOTION TO DISMISS. See Appeal and Error, 33. 

MOTIVES. See Homicide, 3. 

MUSICIPAL CORPORATIONS. See Telephone Companies, 1 ; Constitutional 
Law, 2. 

1. Jfuvtictpal Corporatioxs-Road8 and Highzca~s-Relocation-Discre- 
tionaru Powers-Private Use-Co~irtu-Jllrisdictto9z.-mere in  a n  
action against a railroad company and a township road committee 
there are  allegations and afidavits that  the defendant committee a re  
about to change the location of a public road running in front of 
plaintiff's lands to the rear thereof, taking about an acre of plain- 
tiff's land, not for the public good, but for the sole adrantage of the 
railroad company in again commencing to use a rock quarry which 
i t  had theretofore used, a judicial question is raised, cognizable by 
our courts, whether the power sought to be exercised is for the public 
benefit or solely to advance pr iwte  interests. Cobb v. R. R.. 58. 

2. Same-I?ijunctio?t.-TVhere the relocation of a public road by a town- 
ship road conunittee is made for the public benefit in the honest 
exercise of their discretionary poners, they will not be interfered 
with by the courts solely because there are  some incidental advantages 
to be gained by an adjoining pro pert^ owner. Ibid. 

3. Same-Serious Questzons-Issues -Where a n  injnnction is sought 
against a tornslrip road committee and a railroad company, and the 
pleadings and affida~its raise the question as  to nhether the reloca- 
tion of a l3ublic road rnnning in front of plaintift's lands  as for the 
sole benefit of the railroad company, and not the public, serious issues 
a re  raised, and a restraining order, theretofore granted, should be 
continued to the hearing of the case upon its merits. The principle 
that the courts 1131 not enjoin the operation of industrial and other 
enterprises n7hich aid in the derelopment of the country has no appli- 
cation to the facts of this case. Ibrd. 

4. dlu?,lcipal Co?"porations -Rood Trustees - Croccrr?wwtt Agmcies - 
Torts.-A to~vllship board of trustees incorporated by the Legislature 
to maintain and construct the public roads of the tonnship are clothed 
with duties governmental in their nature and for the public benefit; 
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and while strictly acting in pursuance thereof they are  not liable for 
a pure tort of their employees or agents in inflicting a personal injury 
upon others, as in this case, by their negligence in leaving explosives 
exposed, resulting in their being found by young children and set off 
by them in their play. The distinction between instances in which 
the injury amounts to the taliing of private property and where the 
primary purpose of a corporation is for private gain is pointed out 
and distinguished. Price 0. Trustees, 84. 

5. Mzmicipal Corporatio?~s-Cities and Tozcns-Sundau Ordinanees-Stat- 
9~tes.-Established municipal authorities may enact such ordinances 
a s  a re  promotive of the peace and good order of the toiiTn, and enforce 
them by appropriate penalties, nhen they are  not unreasonable or 
unduly discriminative, or manifestly oppressive and in "derogation of 
common right." Revisal, see. 2923. 8. w. Bwbage, 876. 

6. Same -Public Policy -Drug Stores - Discriminafio~+Constitiitional 
Law.-It is against the public policy of this State that  one should 
pursue his ordinary bnsiness calling on Sunday, and such may not 
only be regulated by town ordinances, but altogether prohibited on 
that  d a y ;  and an ordinance of this kind is not rendered invalid, as  
unduly discriminative, by reason of an exception in favor of drug 
stores or 011 account of Revisal, see. 2836, forbidding i ~ ~ o r l i  "in ordinary 
callings on Sunday under penalty of $1." Ibid. 

7. Municipal Corpo~ations-Cities and Towns-Sundnu Ordinances-Ad- 
mission to Stores.-An ordinance designed to prevent people from 
gathering a t  business places in the town a t  a time when business 
there has been lawfully prohibited is a reasonable regulation in pro- 
motion of the public policy mhich the ordinance intends to enforce ; 
aild a n  ordinance which prohibits a storekeeper from transacting 
bnsiness on Sunday except in cases of necessity, and from allowing 
persons other than himself or clerk from entering his place of business 
on that  day, imposing a fine of $10 for its ~~iolat ion,  is valid and 
enforcible. Revisal, see. 2336. 8 .  ti. Thomas, 118 N. C., cited and 
distinguished. Ibid. 

MCRDER. See Homicide, 1, 3, 5 ,  16, 18 ;  Appeal and Error, 62; Instruc- 
tions, 20. 

NAVIGABLE WATERS. See Water and Water Courses, 3. 

NECESSARIES. See Taxation, 12 ; Constitutional Laxi-, 2. 

NEGLIGENCE. See Appeal and Error, 4, 23;  Evidence, 1, 1.5; IIaster and 
Servant, 1, 4, 7, 10 ;  Water and Water-Courses, 2 ;  Railroads, 3, 7, 8, 
9, 13, 21, 22, 23, 24, 25, 27, 28;  Carriers of Passengers, 2, 11 : Banks and 
Banking, 1, 2, 3 :  Carriers of Goods, 37, 40; Automobiles, 1 ; Torts, 2 ;  
Principal and bgent, 6, 8 ;  Abatement, 1 ; Executors and Administrators, 
2 ; Instructions, 11 ; Crimin?l Law, 21. 

1. Aregliyence-Evidence-Prozimate Cause - Vis Major. - The plaintiff, 
an employee of the defendant, was injured by a tree falling upon 
him as he was riding on the car of defendant's logging road in the 
performance of his duties, and there was evidence that  a change of 
wind had deflected the tree from its expected course, so that  it struck 



INDEX. 

KEGLIGESCE-Continued. 
the tops of smaller trees, and thence fell upon the plaintiff. There 
was further eTidence that the engineer of defendant's logging train 
should reasonably have seen the danger in time for him to hare stopped 
the train and avoided the injury, after the course of the falling tree 
had been unexpectedly deflected. Held, the proximate cause of the 
injury depended upon ~ h e t h e r  the engineer had been negligent in this 
respect, and, if so, the change of the xvind ~ ~ o u l d  be the remote cause, 
and the doctrine of u s  major is not applicable. Bloxkam v. Timber 
Gorporatbon, 37. 

2. Gontr~btctor~ STegligence-C7rildren - Trials - Evidence-Qzccstions of 
Lato.-A lad 8 years of age, injured while assisting, a t  their request, 
the defendant's employees in pushing a car loaded with cross-ties, 
and injured while endeavoring to jump on the car to ride across a 
cattle-guard, mas too young to be guilty of contributory negligence 
nnder the facts of this case. Ashleg v. R. R., 98. 

3. Segligeizce-Concibr~ei~t  Causes-Prominzate Ca~ise.-In this action to 
recover damages for personal injnry recei~~ecl by the plaintiff while 
operating defendant's log carriage a t  its sawmill, there v a s  evidence 
tending to show that the defendant was operating a defective saw 
furnished b ~ -  the defendant, and through defective machinery a 
hammer-dog fell upon it, resulting in the injury: Ileld, the proximate 
cause of the injnry ~vould be the result of the two negligent acts of 
the defendant, if established. Dtinn v. Lumber Co., 129. 

4. Neyligence-,4zctonzobzles-Jfinors-Xtatutes.-TTThere a person within 
the age ]prohibited by the statute runs an automobile upon and injures 
a pedestrian, the riolation of the statute is negligence per se, and a 
charge by the court that it  is a circumstance from which the jury 
could infer negligence is rerersible error. Taylor v. Xtetcart, 203. 

5 .  flame-Prorimnte Cauae - Q~~est ions for  Jury - Burdcn of Proof - 
Trials.-While it  is negligence per se for one within the prohibited age 
to run an automobile, i t  is necessary that such negligence proximately 
causes the injury for damages to be recovered on that  account, ~ v i t h  
the burden of proof on the plaintiff to show i t  by the preponderance 
of the evidence. Ibrd. 

6. Same-Evldcwce.-It is n~hen the facts are admitted and only one 
inference may be drawn therefrom that the courts will declare ~ h e t h e r  
a negligent act was the proximate cause of a personal injury ; and i t  
is Held, in this case, that it  is for the jnry to determine nhether a 
competent and careful chauffeur of maturer years could have avoided 
the injury under the circumstances, or whether it  was due to the fact 
that a lad within the prohibited age mas running i t  a t  the time. Ibid. 

7. STegl~qenre-Parent and Child-Torts-Alfinors-Co?~sent of Parent- 
Consent Inzplred-~4zctonzobllcs.-TThile ordinarily a father is not held 
responsible in damages for the negligent acts of his minor son done 
without his knowledge and consent, such map be inferred, as where 
the father constantly permitted his 13-year-old son to run his auto- 
mobile, had ridden with him, and upon the prrsent occasion the son, in 
the absence of his father, had taken the operation of the car from 
his father's chauffenr and inflicted the injury complained of. Ibid. 

8. Neqliqe17ce-Eoidettce-Szldden Perbl-Ra~lroads-Crossilzgs-At~tomo- 
biles.-The doctrine that  a person in the presence of imminent peril 
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is not held to the same deliberation or circumspection of care as  he 
would be under ordinary conditions applies to the facrs of this case, 
where an automobile, driren by the owner, was approaching a railroad 
crossing, with his view of a coming train obstructed, and the employee 
of the company suddenly dropped the gate to allow a train to rapidly 
pass, thereby causinq him to deflect the course of his car to its damage 
and causing him personal injury. Hinton 2;. R. R., 587. 

9. h'egligence-Part~~ership-Pleadi~zgs-Car iers of Goods.-Where the 
plaintiff sues a carrier, an express company, for damages to a ship- 
ment of goods, and in the complaint alleges on-nership thereof, which 
is not denied in the answer, the defendant cannot escape liability 
upon the ground that the shipment was o~vned by a partnership be- 
tween plaintiff and others. Teeter v. Exp?css Go., 616. 

10. A-egliyeitce-Trespass-Torts of Third Persons.-The rule that one who 
is a trespasser upon lands cannot nlaintain a n  action against the 
owner for negligent injuries received by reason of conditions upon 
the premises has no application when the injury complained of was 
caused by the wrong of a third person haling no connection with the 
owner or his proprietary rights. Perrell v. R. R., 682. 

11. iliegligence-Telep70?7e Companies-Torts-Rcaso?zable Anticipatiolt- 
Damages.-The intestate was riding on top of a car of a freight train 
a t  the request of the company's employee to do so and help n5th the 
freight a t  the next station, and was struck from the top of the car 
to his death by a low hanging wire of a telephone company stretched 
across the railroad company's right of m-ay. In  an action by the 
intestate's administrator against the telephone company, 17-herein the 
defendant's negligence has been properly established, it  is Held, the 
death of the intestate should reasonably have been expected to follow 
from the defendant's ~vrongful act, and a recovery will not be denied. 
Ibid. 

12. Negligelace-Attractive ATt~isa?zces-Reservoirs.-A tank 30 feet long, 
35 feet nide, and 11 feet deep, used by a manufacturing concern on 
its own premises for a miter  supply, does not fall  within the doctrine 
of dangerous instrumentalities and attractive nuisances so as  to 
impose on the owner the same degree of care in guarding them against 
the trespass of children. Gurley 6. Pozcer Co., 690. 

13. flame-Master and fler2;an-Employer and E??zpZoyee-Prilzcipal aqrd 
Agobt-Scope of Emploument-Respondent Superior.-Where a manu- 
facturing concern has a reservoir on its own premises for its water 
supply, well guarded by a fence around it  and sign forbidding tres- 
passing, and situated a t  a substation in charge of an employee, who 
had been instructed to prohibit boys from bathing there, but the 
employee, in violation of his instruction, secretly permitted the boys 
to bathe, making a small charge for bathing suits, and one of the 
boys is drowned, the doctrine of ? espondeat superior has no applica- 
tion, upon the principle that the acts of the employee mere not m~ithin 
the scope of his employment and done against the comnland of the 
master; and the refusal of the defendant's special requests for in- 
struction to this effect, with supporting eridence, is reversible error 
in the action of the intestate's administrator for damages. Ibid. 
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14. Negligence-Principal and Agent-Trials-Evidence-Opinion.-In a n  
action to recover damages against a principal and his agent for the 
alleged negligence of the latter in ordering the plaintiff to do danger- 
ous work with insufficient help, it  is held competent for the plaintiff 
to testify how the injury was received, or what caused it. and why 
more hands were needed, when stating facts within his own Bnoml- 
edge, and it  is not objectionable as  opinion evidence. Hollifield u. 
Telepliotte Co., 714. 

15. Danzayes-ll'egliget%ce-E?jide+tce-Character-n an action to recover 
daniages for a personal injury alleged to have been caused by the 
negligence of the defendant's vice-principal, i t  is competent to show 
that  the plaintiff was sober and industrious, upon the question of his 
earning capacity and the extent to which it  had been impaired by the 
injury. Ib id .  

NEGOTIABLE INSTRUMENTS. See Bills and Notes, 4, 7, 8 

NEGOTIATIONS. See Contracts, 2, 22. 

NON OBSTANTE. See Jitdgments, 8. 

SONRESIDENTS. See Judgments, 22. 

NONSUIT. See Principal and Agent, 3 ;  Railroads, 7, 21, 24;  Carriers of 
Passengers, 3 ; Appeal and Error, 31, 32; Evidence. 12: Commerce, 2 ;  
Carriers of Goods. 41 ; Criminal Law, 23. 

1. Evidclzce-Soqzs1rit.-In an action to enforce payment on a policy of 
health insurance, defended by the company for alleged fraud and 
misrepresentations made by the insured, the evidence upon defend- 
ant's motion to nonsuit must be construed favorably in behalf of 
the plaintiff, and, so construed, there being sufficient eridence to 
sustain his condition, the motion mas properly disallowed. Collins 
v. Casualty Co., 543. 

2.  So+zsuit-Statzcles-Costs-JJe7c Actio~z.-Revisal, see. 370, providing, 
aluong other things, that a new action upon the same subject-matter 
between the same parties may be commenced within one year after 
nonsuit, as amended by chapter 211, L a m  1915, ~vi th  proriso that 
the costs in such action shall have been paid before the commence- 
ment of the new suit, etc., does not forbid the commencement of a 
second action without paying the costs of the first, but annexes this 
as a condition to bringing the new action free from the bar of the 
statute if pleaded, and a motion to dismiss it  before answer filed. 
upon the ground that the costs of the former one had not been paid. 
will be denied. Bradshaw ZI. Baxk, 632. 

NOSUSER. See Limitation of Actions, 5 

NOTICE. See Carriers of Goods, 5,  22, 23 ; Elections, 1 ; Limitation of Actions. 
11, 12, 13;  Roads and Highways, 1; Courts, 3 ; Mortgages, 7 ;  Mechanics' 
Liens, 4. 

NOTIFICATION. See Carriers of Goods, 16. 
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OBJECTIONS AKD EXCEPTIONS. See Appeal and Error, 1, 8, 15, 16, 21, 
26, 33, 63, 55, 57, 58, 59, 60, 61; Removal of Causes, 6 ;  Railroads, 15;  
Courts, 6 ;  Instructions, 10, 18. 

OCCUPANTS. See Limitation of Actions, 27. 

OFFEZITSE. See Indictment, 2. 

OFFICE. See Pleadings, 1 ; Elections, 6 .  
Ofice-Titlc-Quo 7Va1 ~-a~zto-~fa~zclawzzis-Elections-Cozi~ts-I?tg~~iry.- 

A11 action of quo  carr ran to, and not the writ of mandamus,  is the 
proper remedy to try title to oBce, and in the latter case the courts 
cannot inquire into questions of fraud, illegal ~ ~ o t i n g ,  illegality of the 
election and the like. Bri t t  G. Board 07 Caxvassers,  797. 

OFFICER. See Trials, 4. 

O11IISSIONS. See Instructions, 18 

OPIXION. See Instructions, 5, 11 ; Wills, 20 ; Insurance, 13 ; Sale, 2 ; Negli- 
gence, 1 4 ;  Appeal and Error, 44; Trials, 2 :  Courts, 14 ;  Jurors, 1. 

OPTION. See Landlord and Tenant, 1. 

ORAL AGREEMENT. See Appeal and Error, 26. 

ORDERS. See Appeal and Error, 2, 29 ; Remom1 of Causes, 8 ;  Courts, 6 

ORDER TO PAY. See Banks and Banking, 4, 3. 

ORDINANCES. See Railroads, 8 ;  Carriers of Passengers, 1 1 ;  Municipal 
Corporations, 5, 7. 

OVERCHARGE. See Carriers of Goods, 21. 

OWNER. See Carriers of Goods, 36. 

PARENT ASD CHILD. See Kegligence, 7 ; Executors and Administrators, 
2, 6. 

PAROL EVIDENCE. See Deeds and Conveyances, 21; Carriers of Goods, 23. 

PAROL TRUSTS. See Trusts and Trustees, 1, 2. 

PARTIES. See Carriers of Goods, 4 ;  Corporations, 2 ;  Evidence, 2 ;  Judg- 
ments, 2, 4, 21 ; Jndicial Sales, 1, 2 ; Actions, 3 :  Removal of Canses, 7 :  
Wills, 23, 30; Appeal and Error, 29; S t a t ~ ~ t e s ,  6 ;  Register of Deeds, 2 ;  
Contracts, 17, 19 ;  Trusts, 1 ; Principal and Agent, 14 ;  Executors and 
Administrators, 6. 

1. Te?laizts i n  Conzmo~t-Partitiou of Lands-Sales-Lieno1-s-Parties- 
Appcal and Ewer.-In proceedings to sell lands for partition among 
tenants in common, judgment creditors of the individual tenants, and 
their mortgagees, haring liens on the lands to the extent of their 
interests, a re  proper parties to the proceedings; and where such 
lienors have been made parties thereto, and the trial judge has dis- 
missed the action as  to them, it  is reversible error. The distinction 
betFeen proper and necessary parties pointed out by BROWN, J. 
IIolley ?I. White, 77. 
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2. Parties-Deeds aftd Conve~nf1ces-lTfortgayes-Actioas-8ccou?~ting.- 
,4 purchaser of land from a mortgagor upon consideration that the 
former pay off the mortgage, the amount of which the latter agreed 
to ascertain, but failed or refused to do, may maintain his action 
against the mortgagee as  a necessary party, for a n  accounting, in  
order that he may relieve the land from the lien of the mortgage, and 
remove the cloud upon his title. Revisal, see. 411. Elliott 5. Brady, 
828. 

PARTITION. See Parties, 1 ; Tenants in Common, 1. 

1. Pal-titiott-TitZe-Judgmeltts-Estoppel.-While ordinarily the title to  
lands is not adjudicated in proceedings to partition them, it may 
be put a t  issue by a partr  thereto properly pleading i t ;  and where 
the lands are  ordered to be partitioned, reserring the question of 
title, and a final judgment entered, adjudicating it, the judgment so 
entered mill operate as an estoppel in another and independent action 
b e h e e n  the parties and privies calling it  into question. Propst 2;. 

Caldwell, 594. 
2. Partitio~z-Jz~dynte?zts-Estoppels-Wills.ere in proceedings to par- 

tition lands the question as  to whether certain devisees under the 
terms of a will were entitled to their part of the lands or its proceeds, 
or whether they were to be held in trust for them, has properly been 
put in issue and determined by final judgment therein, it  is Held, that  
the parties and privies thereto are  estopped in an independent action 
to question the correct interpretation of this clause of the will. Ibid. 

PARThTERSHIP. See Mortgages, 3 ; Negligence, 9 : Contracts, 18. 
Parttzersl~ip-Principal and Agent-Corpol-ations-Gross iWismamqenzent 

-Directors -Imputed Kno~cledge - Actual Knoz~ledge -Burden, of 
. Proof.-The knowledge of one partner which will be imputed to the 

others of the partnership must hal-e been acquired within the agency 
implied from the partnership relation; and nhere the partnership 
sells goods to au  inso l~ent  and grossly mismanaged corporation, in 
which one of them is a director, the knol~~ledge of the corporate affairs 
will not be imputed to the other; and where, after a receiver has been 
appointed for the corporation, the director therein assigns his claim to 
his partner upon a sufficient consideration, the other may recover from 
the individual directors his proportionate share of the debt. Under 
the evidence in this case the burden of proof is on the plaintiff to show 
the want of actual knowledge and that he acted in good faith. 
Ant l~on?~ 5 .  Jeffress, 378. 

PARTY AGGRIEVED. See Carriers of Goods, 3, 10, 19. 

PAYMENTS. See Judgments, 7 ;  Deeds and C o n ~ ~ e p m e s ,  18, 22, 23;  Eanlis 
and Ranking, 4, 5 ; Trialh, 1. 

PEDESTRIANS. See Railroads, 9, 21, 25. 

PENALTY STATUTES. See Carriers of Goods, 19. 

PERFORMANCE. See Insurance, 3 ;  Arbitration and Award, 2. 

PERJURY. See Pleadings, 7. 
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PERSONALTY. See Wills, 14 ;  Descent and Distribution, 1. 

PETITIONS. See School Districts, 1, 3, 4, 5, 6 ;  Roads and Highways, 4. 

PLEADING. See Contracts, 4 ; Deeds and Conreyances, 6, 11 ; Eridence, 2 ; 
Limitation of Actions, 1 : Taxation, 7 ;  Carriers of Goods, 34; Courts, 
5 ; Negligence, 9 ; Appeal and Error, 32 ; Removal of Causes, 12. 

1. Pleadi~~gs-Issues-T~t7e to Once-Damages.-In an action to deter- 
mine the title to the office of register of deeds, the complaint alleged 
that  the plaintiff had been duly elected in November. 1914, mas entitled 
to the office, and that defendant had been wrongfully sworn in and 
installed and had receired the emoluments of said office, which he 
sought to recorer. The lower court held with defendant, but on appeal 
it  was decided that the rote  was a tie, and the case remanded to the 
countr board of elections, who decided with defendant, Held, an issue 
to determine what sum the plaintiff should recover of the defendant 
for fees recei~ed for services performed by him prior to 1914 does not 
arise upon the pleadings, and was properly refused. Bray G. Baxtet-, 7. 

2. Plead~vlgs-Isszres-Tc??a?zt by the Ct~rtesy.-Where the defendant is 
in possession of lands of his deceased wife, which the plaintiff claims 
in his action alleging title, which is denied, i t  is competent for the 
defendant, a i thont  specially pleading it ,  to sl1o1x7 that issue had been 
born alive of the marriage, capable of inheriting it ,  and that he was 
tenant by the curtesy, and as  such held the legal title thereto for his 
life, n i t h  the right of possession. Flemilrg v. Sc.xton, 250. 

3. Pleadilzgs-Complaznt-Lis Pe~~de~~s -S ta t~ i t e s - In~?ocen t  Ptctc7~aser.- 
d complaint in an action i n r o l ~ ~ i n g  the title to lands has the effect 
of notice of the plaintiff's claim to the land as  therein set forth. when 
the part7 to be affected therewith resides within the county, and 
surnmons has been issued in the cause; and where such party lives in 
a different county of the State, and claims as  a botm fide purchaser, to 
affect him with notice of lzs pexdens the requirements of the statute 
must be strictly follom7ed; among other thinqs, that  it  be serred within 
sixty days after its filing. R e ~ i s a l ,  see. 461 Poxell v. Dail, 261. 

4. Same-Rccord Entries-Alias Xumntons-Prcszir?~ptions-Rebzttta1s.- 
In  a n  action inrolring the title to lands there was entered on the 
summons docket, "Case continued. Time to file pleadings " There- 
after an alias snmmons was issued. Held, the ifsuance of tlw alias 
summons presupposes that  the court had not obtained jurisdiction 
up to that time, and would rebut the presnmption, had it  arisen under 
the former entries, that the defendant, claiming to be an innocent 
purchaser of the lands, had constructive notice of the complaint filed 
in the action as  lis pendens. Ibid. 

5. Sam-Appeal a ~ i d  Error-Trzals-Qtiestio?~~ for Jzcry.-Entries in this 
case 011 the snmmons docket that it  had been continued, with time 
allowed both parties to plead, being rebutted by a subsequent order 
for an alias summons, and i t  being necessary to determine the date on 
which the defendant in that action, the plaintiff in this one, had been 
served with snmmons, upon the question as  to 71-hether the complaint 
would operate as a lis pcwdens, the cause is remanded to the Superior 
Court, that  the fact be determined b~ a jury under the general or 
special issues. with the right of either party to offer evidence thereon. 
Ibid. 
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6. Pleadi~zgs-Iirtei-pretation-Denzt1rrer.-The allegations of a complaint 
tending to show a cause of action must be taken as  true upon de- 
murrer. Bailey v .  Lomg, 661. 

7. Pleadings-Demurrer-Judgment-Estoppel - False Testimony - Per- 
jury-Evidence.-In an action to set aside a verdict and judgment 
between the same parties for false testimony of a mitness therein to 
a material fact, the complaint must allege that the witness had been 
convicted of the perjury and that the plaintiff was free from laches; 
and when such is not alleged, and it appears from the complaint that 
a final judgment had been entered creating an estoppel, a demurrer 
should be sustained. Kwsland v. Adams, 763. 

8. Pleadings-Detl~?sr?-er-Fratbd-Good Baitl!.-In this case the complaint 
alleged that one of the defendants, with the advice and suggestion of 
the other, unlawfully, with intent to hinder, delay, and defeat plain- 
tiff's reco17ery, burnt certain deeds and papers, and i t  appearing that 
findings as to good faith were ilecessary for a proper determination, 
it  is Iield that the demurrer m7as properly overruled. Vinson v .  Pug11, 
843. 

PLEAS. See Limitation of Actions, 19, 20, 21, 22, 23;  Reference, 5 ;  Usury, 
3 ;  Arbitration and Award, 3 .  

PLEAS IS BAR. See Arbitration and Award, 1 ; Reference, 9 ; Evidence, 1. 

POLICE POWERS. See Lotteries, 2 .  

POLICIES. See Insurance, 7, 17. 

POLLS. See Tasation, 11. 

POLL TAX. See Taxation, 8. 

POSSESSION. See Deeds and Conveyances, 1, 4, 6, 7, 23, 31;  Limitation of 
Actions, 1, .5, 9, 10, 16 ; Telephone Companies, 3 ; Instructions, 3 ; Criminal 
Law, 6, 9, 10. 

POSSESSION OF PREMISES. See Criminal Law, 10. 

POWERS O F  SALE. See Mortgages, 4, 8 ;  Wills, 29. 

PRERIATURE APPEAL. See Appeal and Error, 31. 

PREMEDITATION. See Homicide, 5,  6. 

PRESURIPTIOSS. See Appeal and Error, 4, 13, 2.5, 63; Telephone Com- 
panies, 3 ; Drainage Districts, 3 : Insurance, 2 ; Deeds and Conveyances. 
1 2 ;  Judgments, 3, 4, 6 ;  Wills, 23, 23 ; Railroads, 23 ; Statutes, 7 ;  Homi- 
cide, 7 .  

PRESUMPTIVE EVIDEKCE. See Bills and Notes, 8 ;  Master and Serrant, 
10. 

PRIMA FACIE CASE. See Bills and Notes, 2. 

PRIMARY LAWS. See Elections. 1. 3. 
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PRIXCIPAL AND BGENT. See Carriers of Goods, 5 ;  Evidence, 7, 13;  In- 
surance, 4, 61 ; Actions, 2 ; Judgments, 9 ; Attorney and Client. 2 ; Bills 
and Notes, 5 ; Partnership, 1 ; Segligence, 13, 14 ; Mortgages, 10 ; Crim- 
inal Law, 19. 

1. Primipal and dgelzt-Cont~aets-Cnusl~al Acts.-A general agent has 
no implied authority to bind his principal by contracts uiiusual to 
agencies of like character, or beyond the usual scope of such ageilcies ; 
and when he attempts to bind his principal by his extraordiliarj acts, 
the one dealing with him is put upon notice, and required to ascertain 
from some authoritative source whether such agent had the power to 
bind his principal thereby. Clmsoa v. Cedar Works, 32. 

2. Same-Logging Boss-Indefinite Contracts-Cutting Timber.-One ~ ~ h o  
has been employed as  a field superintendent of loggillg operations, 
with authority to hare timber cut from time to time a s  needed for 
a corporation, his principal, and subject to be discharged a t  arlr time, 
has no implied authority to bind his principal with an indefinite con- 
tract for cutting the timber from a large tract of land v l ~ i c h  might 
last for years, and inrolviiig the expenditure of many thousands of 
dollars ; and in a n  action to recover damages for a breach of the con- 
tract it  is necessary for the plaintiff to show that  the agent had 
express authority or that  the principal ratified his act. Ibzd. 

3. Priilcipal aud Agent-T?.ials-Evidence-Qtcestioi?~ of La~c-Xonsz*.it.- 
Whether one assuming to act as an agent in making a contract for 
another made the contract sued on is a question for the jury when 
the evidence is conflicting; but whether there is more than a scintilla 
of evideme of such agency is a question of law; and if there is not, a 
judgment of nonsuit is lrroper. Ibid. 

4. Principal crud Ayelct-F:r;idcnce-Declarations of Agent.-Declarations 
of an agent made after the eTent and as  mere narrative of a past 
occurrence, are  not competent as  substantive evidence against the 
principal. Johnson v. 172s. Co., 142. 

5. Principal ancl dgcizt-Co?itraets-I?~depende~tt Contractor-TT'ork I n -  
I z e ~ e n t l ~  Dangcl ous.-Where a principal is sought to be held responsi- 
ble in damages for the negligence of his independent contractor, on 
the ground that he cannot escape liability if the work contracted to 
be done is "inherently dangerous," the test is not n hether a man of 
ordinary prudence wouicl hare anticipated that injury would have 
ensued from this work, but whether the work mTas of itself full of 
rislis, perilous, hazardous, and unsafe to others while being done; and 
where the raising or eieration of a tenant house had been let to an 
independent contractor, and the roof of the porch fell and injured a 
person through the negligence of the independent contractor, the prin- 
cipal is not responsible. Scales 1;. Letrc!i!jv, 494. 

6. Principal and Agent-Viee-Prit~ci~~n7-Ti1iaIs-E~Zde~?cc-JJcr/1ige"r~ce.- 
Where the principal and his agent are  sued for a personal injury al- 
leged to hare been caused by the negligence of the latter in ordering 
the plaintiff and others to do certain work under dangerous condi- 
tions, i t  is conlpetent for the plaintiff to s h o ~ ~  that the agent mTas in 
control of the m70rB and the employees, and that the latter had pre- 
viouslp complained to the agent of the danger in doing the work 
under the surrounding circumstances, and that notwithstanding the 
complaint he had ordered i t  to be done. Ho2lifield IJ. Telephone Co., 
714. 
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XPdL AND AGENT-Continued. 
Principal and Agent-Tiice-PrincipaZ-Evidence-Control of Employees 

-Trials.-The ericlence in this case held sufficient for the jury to 
infer that tlie agent of the principal defendant represented the latter, 
and that  a refusal by the plaintiff, and the other employees working 
under him, to obey his orders would be followed by a discharge. 
Tuvner 2;. Lumber Co., 119 N. C., 387, cited and applied. Ibtd. 

Princzpal and Agent-3Teglige?~ce of Agen-Joint Liability-Damages.- 
An order by the vice-principal directing a n  employee to do certain 
work under dangerous conditions, from which an injury resulted to 
the plaintiff, and which was negligent in him to hare giaen, renders 
both the principal and his rice-principal jointly liable for the resultant 
damages. Ibid. 

Principal and Byent-Evidence-Husbapzd and Wife.-The mere rela- 
tionship of husband and wife is not eridence of authority of the 
former to lease the lands of the latter. Realty Co. 9. Rumbot~gh, 741. 

Same-Declarations of dge?~t.-E~idence is suficient of the agency of 
the husband to contract with a real estate agency to lease the wife's 
lands for a term of years upon a commission on the rental receipts, 
which tends to show that he negotiated with the agency upon that 
basis, changed the original terms of the proposed lease, stating i t  
was not in conformity v i t h  his wife's wishes, and she and her hus- 
band afterwards signed the lease with a tenant procured by the 
agency, in the presence of others, who testified a t  the trial that she 
willingly sigled the lease, stating a t  the time it was a fair and accept- 
able one; and she afterwards rece i~~ed  the rental, less plaintiff's com- 
missions, the testimony is not objectionable as  a proof of agency by 
the sole declarations or acts of one representing himself as  such agent. 
Ibid. 

Same-Ratificatio~z.-Where the husband assumes to act for his wife 
in contracting with a real estate agency to rent her lands upon a 
conlmission based on the rental receipts, and there is direct eTidence 
that  she willingly signed a lease n7ith a tenant procured by the realty 
company in the presence of a member of the company, expressing her 
satisfaction therewith, and there is further eridence that the tenant 
entered into possession of the property, lived up to the terms of the 
lease, paid rent to the realty company, who remitted by check through 
the husband, payable directly to the wife, less the commissions agreed 
to by him: Held, the act  of the wife in  signing the lease in the pres- 
ence of a member of tlie realty company, and accepting remittances 
for the rental money less commissions agreed upon with the husband, 
is evidence of her ratification of the contract made by him with the 
realty company in her behalf. Ibid. 

Principal avd Agent-Scope of Br/ei~cz~.-B principal is bound by the 
acts of his agent in leasing his lands which were done in the further- 
ance of the agency and within the scope of the agent's employment. 
Lathain 2;. Field?, 163 N. C., 356, cited and applied. Ibtd. 

Principal and Agent-Real Estatc-RentaZs-License Tax-Statutes.- 
One R-110 is employed by a rental agency upon a share in commissions 
based upon business which he may bring to such agency, the latter 
of which has paid the license tax required by ch. 201, see. 32, Public 
Laws 1913, acts as  the agent of the company thus employing him, and 
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PRINCIPAL AND AGENT-Continued. 
under its license, and is not himself engaged in transactions in selling 
and renting real estate within the intent and meaning of the statute. 
Ibid. 

14. Principal  a n d  -4geltt-Parties.-7T'here one acts solely as  the agent of 
another in consummating a transaction for the lease of lands, looking 
to his principal alone for his compensation, he is not a proper party 
to a n  action to recorer upon the contract, and as  to bim the action 
is properly dismissed. Ib id .  

PRINCIPAL AKD SURETY. See Usurx, 4 ; Insurance, 19, 20, 21 ; Mechanics' 
Liens, 7 : Issues. 2 ; Criminal Law, 1. 

PRIORITIES. See Vendor and Purchaser, 1 ;  Mechanics' Liens, 2, 6. 

PRIVIES. See Judgments, 21. 

PROB-4TE. See Deeds and Conveyances, 13, 14 ; Removal of Causes, 3 ; Wills, 
7 ,  18, 19, 28. 

PROCESS. See Malicious Prosecution, 1. 

PROSPECTIVE EFFECT. See Statutes, 3. 

PROTEST. See Appeal and Error, 10. 

PROXIMATE CAUSE. See Negligence, 1 ,  3, 5, 27, 28; Railroads, 14, 22; 
Torts, 1, 3. 

PUBLIC BUILDIKGS. See Mechanics' Liens, 7, 8. 

PUBLIC POLICY. See Municipal Corporations, 6. 

PULLMAX. See Carriers of Passengers, 9. 

P'C'NISHMENTS. See Criminal Law, 4 ;  Convicts, 1, 2. 

PUNITIVE DAMAGES. See Telephone Companies, 2 ; Carriers of Passengers, 
6 ; Assaults, 2. 

PURCHASE BY MORTGAGEE. See Mortgages, 10. 

PURCHASE PRICE. See Contracts, 10. 

PURCHASERS. See Contracts, 8 ;  Bills and Notes, 9 ;  Deeds and Convey- 
ances. 30. 

QUALIFICATIONS. See School Districts, 3, 4, 5. 

QUAR'T'C'M MERUIT. See Contracts, 14. 

QUANTUM VALEBAT. See Contracts, 25. 

QUESTIONS AND ANSWERS. See Railroads, 15. 

QUESTIONS FOR JCRY. See Damages, 3 ; Evidence, 3 ; Master and Serrant, 
1 ; Railroads, 2, 9, 12, 14, 27 ; Wills, 1, 3 ; Negligence, 5 ; Limitation of 
Actions, 8, 13, 19, 22; Insurance, 6, 1 3 ;  Pleadings, 5 ;  Deeds and Con- 
veyances, 15, 31; Vendor and Purchaser, 4 ;  Bills and Notes, 6, 8 ;  Banks 
and Banking, 3 ; Judgments, 19 : Release, 3 ; Carriers of Passengers, 7 ; 
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QUESTIOKS FOR JUIiY-Continued. 

Instructions, 8 ; Automobiles, 1 ; Homicide, 2, 4, 'i ; Trials, 3 ; Criminal 
Law, 25. 

QUESTIOKS OF LAW. See Negligence, 2 ;  Torts, 2 ;  Estoppel, 1. 

QUO WARRANTO. See Elections, 5 ;  Office, 1. 

RAILROADS. See Master and Servant, 1 ;  Easements, 1 ;  Limitation of hc- 
tions, 4 ;  Carriers of Goods, 11, 19, 22, 38; Carriers of Passengers, 4, 
11 ; Negligence, 8 ;  Commerce, 1. 

1. Rnll~oads-Logging Roads-Xaster and Servant-Asszctnptiolz of Rislis 
-5'tatut~s-Pcllo~r-Sercawt.-The common-law doctrine that an em- 
ployee assumes the risk of injnry from the negligence of a coemployee 
in the course of his ordinary employment, etc., has been changed by 
statute in its al~plication to railroad companies, including logging 
roads operated by steam and other like power, and extends to a n  
injnry recei~~ed by a manager or superintendent from the negligent 
acts of a subordinate employee. Revisal, see. 2646. Blozham v. 
Tmber  Corporation, 37. 

2 .  Rarlroads-Push-Cars-Ckildre?~-Dange Places-Trials-Evidence 
-Ser/ligenre-Qzhestioits for Juru.-Evidence tending to show that 
employees of defendant railroad company were operating a push-car 
loaded with cross-ties on defendant's track, and asked plaintiff, a 
boy 8 years of age and some other children to help push the car to a 
sx-itch to clear the track for an expected t rain;  that  to pass a trestle 
the lad jnmped upon the car, and to avoid a cattleguard 700 yards 
beyond, and being warned thereof by the emploxees, the plaintiff again 
attempted to jump upon the car, but fell, to his injury; that the fore- 
man of the gang saw the boy thus engaged and did not object : Held, 
upon a motion to nonsuit, sufficient evidence of defendant's actionable 
negligence to take the case to the jury. Asltbu v. R. R., 98. 

3. Railroads-Childm - Daqwrous Places - Pus1~-Cars - Scg1igence.- 
Where the defendant railroad company's employees operating a push- 
car loaded with cross-ties invited or permitted a lad 8 years of age 
to help them, in consequence of which he was injured, and this had 
been observed by the foreman of the gang for some length of time: 
Held, the company was liable, though it  had theretofore forbidden its 
employees to permit children to thus help them. Ibid. 

4. Salne-Dutg of Company.-The plaintiff, a lad of 8 years, was injured 
while assisting employees of defendant railroad company to push a 
car loaded with cross-ties along the track, a t  their request, with the 
knowledge of the foreman. Held, i t  was not only the duty of the 
defendant to order the child away from the track, but it  should hare  
seen that he went away. Ibid. 

5 .  Railroads-Spur-Trncks - Condemnation - Corporatio?r Conzmission - 
Statutes.-A railroad company, of its own initiative or by virtue of 
a contract with private persons, can acquire no right to construct 
and use its side-tracks to prirate industries off its right of way and 
over the lands of interT7ening owners against their will;  and \i-here 
it  has permanently located its line, i t  is, as a rule, restricted to that  
and the right of way incident to i t ;  nor is this principle affected by 
Revisal, see. 1097, subsec. 5, which authorizes the Corporation Com- 
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mission to permit the building of industrial spur-tracks after inresti- 
gation. Hales v. R. R., 104. 

6. Railroads-Spur-l'rac7~s-Ensemelrts-App1~rte?tant-E1aZ Facilities.- 
Where the grantees of the use of a spur-track orer the lands to be 
used only with reference to the grantees' private business enterprises 
located on their own lands hare granted the right of this use to a 
railroad company which seeks to extend it  to its other patrons, the 
railroad company can only act as  the agent of the grantees of the 
right, with only such powers as  they may have had, and the rule 
that  such corporations are  required to furnish equal facilities to all 
its shippers has no application. Ibid. 

7. Railroads-Negligence-L-q~loading Car-Gang-plank-Accideftt-Trials 
-Ez;idence-A'onsuit.-Where the evidence tends to show that a 
consignee of plumbing material would not wait for the agent of the 
railroad company to unload i t  from the car, but roluntarily took two 
of his ow11 employees, plaintiff and another, to help him do so ;  that 
they nsed an iron gang-plank about the usual size and kind ordi- 
narily used a t  railroad stations for such purposes, which was placed 
a t  the time from the car door to the depot platform; that  after sev- 
eral trips in unloading had been made the gang-plank slipped off of 
the car door as  plaintiff was returning empty-handed fo; another 
load, when he could have reasonably seen its condition: Held, the 
plaintiff's injury resulted either from an unforeseen accident or from 
his own negligence, and recovery was properly denied upon a motion 
to nonsuit. Silvey v. R. R., 110. 

8. Railroads -Flying Switches - Ordinances -Negligence per se.-It is 
negligence per se for the employees on a railroad train to make a 
flying switch along the streets of populous towns or a t  public or 
much frequented crossings, and especially in  violation of a town 
ordinance prohibiting it. Lutterloh v. R. R., 116. 

9. Banw - Pedestl-iaus -Lo& and Listen - Contr ib~i ton~ Seyligence - 
Trials-Evide~zce-Questions for  Jury.-While one who is undertalr- 
ing to cross a railroad track is ordinarily required to look and listen 
and to take note of conditions which are  likely to cause him injury 
in doing so, the facts and attendant circumstances may so qualify 
this obligation that the question of contributory negligence must be 
submitted to the jury;  and where the plaintiff's intestate mas injured 
by the defendant company in making a flying switch in a town in 
violation of a n  ordinance, there is evidence tending to show that the 
intestate, while attempting to avoid the locomotive, was struck by 
the switched cars following without warning on another track which 
he could ha\-e observed by looking, but which did not leave the main 
track more than five seconds before the collision, it  is Held, that 
defendant's motion to nonsuit, or instructions tendered by i t  that the 
plaintiff could not recover, were properly denied and refusecl. Ibid. 

10. Railroads -Right of Way - Ultra Vires Acts - Objection by State.- 
Where the owner of lands brings action against a railroad company 
involving its right of way thereon, i t  is not open to the plaintiff to 
show that the defendant was acting zcltra vires in its use and occupa- 
tion, such position being available only to the State. Cross v. R. R., 
119. 
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RAILROADS-Conti~atied. 
11. Sam-Deeds and Conl;cua?~ces.-Where a railroad company takes a 

conveyance of lands for use beyond its charter powers, the deed is 
not uoid, but only roidable upon the objection of the State. Ibid. 

12. Railroads - Limitation of Actlons -Adverse Possession - Tltra Vires 
Acts-Trials-Evide?lce-Qziestio~zs for  J~cty-In this action invo1~- 
ing the right of defendant railroad company to the land claimed for 
it  by adrerse possession, and its occupation and use for railroad pur- 
poses, the plaintiff also claiming to be the owner of the lands, the 
eridence is held sufficient to take the case to the jury. Ibid. 

13. Rarlroads-Fircs-Fozll Rigrl~t of li'au-Seglige?tce.-The sliillful and 
careful running of a p roper l~  equipped locomoti~~e by the employees 
of a railroad company does not reliere the company from liability for 
damages caused to the owner'of the lands by its negligence in per- 
mitting its right of way to be in a foul condition, co'i'ered by inflam- 
mable matter which was ignited by the dropping of sparks from the 
engine. Xeares v. Lumber Co., 289. 

14. San%e-Trials-Evide~tce-Pmimwte Cause-Questions for Jzrru.-Evi- 
dence is held sufficient to be submitted to the j ~ l r y  upon the issue 
of the defendant railroad company's actionable negligence in setting 
fire to the plaintiff's land, and upon the question of the proximate 
cause of the injury, which tends to show that  the fire broke out upon 
the defendant's foul right of way, which had not been previously 
burnt off and was covered with pine s t raw and other inflammable 
matter, before the locomotive had passed from sight; that it had 
previonsly on se17eral occasions been observed to throw quantities of 
sparlrs from its smokestack, and that  the fire spread to the lands of 
the plaintiff, an adjoining owner, and damaged the growth thereon. 
Ibid. 

15. Railroads-Fires-E2:ide~1ce-~1ppeaZ and Error-Objections and Excep- 
tioxs-Q~estio?zs aild Anszcers.-A question, material to the contro- 
versy, asked a witness, 11-hether he saw sparlrs from defendant rail- 
road company's locoinotire fall upon its right of 1%-ay, ignite the 
matter thereon, and spread to adjoining lands, is not objectionable, 
and mhere the answer is not objected to, i t  v i l l  not be considered on 
appeal, though erroneous. In this case the answer is held competent 
as  tending to show that the locomotive was defectire in emitting 
sparks. Ibid. 

16. Railroads-Streets-Additiofzal Burden-Abutting Owners-Competzsa- 
tion-Constit~ltio~zal Law-The construction and operation of a steam 
railroad upon a street is an additional burden thereon not contem- 
plated by or included in the original dedication for street purposes, 
and is a physical interference with the proper enjoyment of an abut- 
ting owner on the street of his easement therein; and mhen used 
without compensation amounts to a "taking" within the meaning of 
the Constitution, though neither the abutting lot nor a part thereof has 
been entered upon by the railroad company. Caveness v. R. R., 303. 

17. Banze-3fcasu1-e of Damages.-Where a steam railroad enters upon a 
street in front of an abutting owner thereon. and constructs and 
operates its railroad there so as  to constitute a n  additional burden, 
to tlie injury of the owner, for which compensation should be allowed, 
the owner may recover for the injury to the extent that the 7-alue of 
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his property is impaired by the obstruction or hindrance to his ease- 
ment, and by the annoyances and inconveniences usually allowed for 
in condemnation proceedings. Ibid. 

18. Railroads-Streets-ddditioltal Burdetz-Deeds and Conveyances-dc- 
tions-Statutes.-Tbe act of a railroad in entering upon and con- 
structing and operating its railroad over a street abutting the lands 
of another, without having resorted to condemnation proceedings or 
haring otherwise acquired the right, is a continuing trespass upon 
the lands of the abutting onner, and the right to recover permanent 
damages therefor nil1 pass to the grantee of the owner, when no other 
pro\-ision has been made in the deed, unless the grantor has thereto- 
fore instituted his action to recorer them. Ibid. 

19. Same-Lis Pendelcs-Uotions in Cnzise.-Where the onner of lands a t  
the time of the entry of a steam railroad company on his easement 
in a street has a right of action against i t  for permanent damages, 
~ \ ~ h i c h  he brings and then conreys the land to another, the proceed- 
ings thus instituted may be carried on and perfected as  if no con- 
veyance had been made, such proceedings constituting a lis pe?ldens, 
Revisal, see. 2594: and the vendee must assert his right of action by 
appropriate proceedings in the cause. Zbid. 

20. Railroads-Streets-Adclitional Burden-Damages-Actions-Title to 
Easernent -Deeds and C o n v e ~ a ~ ~ c e s .  - Where a railroad company, 
without authority, enters upon a street abutting private olvners of 
lands, and constructs and operates its railroad thereon, the owner, 
by instituting his action to recover damages, confers the right to the 
easement to the railroad company, upon payment and tender, etc., by 
the company of the amount awarded by the appraisers; and where 
no action has been instituted, and the lands hare been conveyed after 
their appropriation and use by the company, the right to recover 
permanent damages therefor inures to him who first institutes his 
action pending his ownership, unless there is a different provision 
in the conveyance. Ibid. 

21. Railroads-Xegligence-I'edestrians on Tmcli-Assztmptioms in  Avoid- 
ance-Evidence-Trial8-ATons2*it.-The intestate of the plaintiff was 
a schoolgirl on her way to school with other girls on a dirt road 
alongside the defendant's right of way, and, seeing the train approach, 
went upon the traclr in an interrening cut. The other children climbed 
the side of the cut and avoided injury ; but the intestate, while learing 
the track for a place of safety. where there was sufficient room for the 
train to pass, caught her foot in a switch rod, and was struck by the 
locomotive and killed. Zeld, a motion as of nonsuit upon the evidence 
should have been allowed, upon the principle that the employees on 
defendant's train had the right to assume, up to the last moment, that 
the intestate, in full possession of her faculties, mould leave the track 
and avoid the injury. In this case there mas no evidence that the 
engineer was negligent or that  he c o ~ ~ l d  have avoided the injury after 
seeing the intestate's peril. TV~rich- c. R. R.. 549. 

22. Raikouds-Segligcnce - Automobiles - Statutes-Speed Limit-Proxi- 
mate Cause.-Where a railroad company has provided a gate a t  a 
public street crossing of a tom7n to be let d o w ~ ~  for  the protection of 
vehicles, etc., from passing trains, and it has been shown that the 
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employee in charge has negligently let down this gate in froilt of 
an automobile too suddenly for the driver and owner to stop, and 
has caused him to deflect his course to the damage of the machine 
and his own injury, without negligence on his part,  the fact that  the 
driver was a t  the time exceeding the statutory speed limit, and was 
therefore guilty of a misden~eanor, does not alone bar his recol-ery, 
such being dependent upon the question as  to v7hether his act was 
the proximate caust' of the injury. Lloyd v. R. R., 151 N. C.,  536. 
where the statute itself is made the basis of the injury, cited and 
distinguished. Hinton v. R. R., 587. 

Railroads-Gegligen~e-~4uton%obile~-Speed Limit - Statutes.-Chap- 
ter 107, L a n s  1913, among other things providing that a person 
operating a motor vehicle shall have it  under control and not exceed 
7 miles an hour in certain surroundings, having regard to the traffic 
on the highway, making a violation thereof a misdemeanor. includes 
railroads within its prorisions, and it is therefore a nlisden~eanor 
to run an autonlobile a t  a greater speed than 7 miles an hour while 
approaching a railroad crossing in a town. Ibid. 

Ra~lroads-ATegl~ge?zce-Trzals - Evzde)~ce - Last Clear Cha~lce-ATon- 
swrt.-Where in a n  action against a railroad company for the negli- 
gent killing of plaintiff's intestate there was evidence tending to 
show that he was intoxicated and mas killed by the train rapidly 
rolling dowu grade 40 miles an hour upon him in a populou6 town 
where the track mas straight for a mile or more and frequently used 
by pedestrians for years, and a t  a point between two public crossings 
250 yards a p a r t ;  that the train approached without signals or warn- 
ings, and the intestate was not seen by the engineer nilti1 after he 
was struck; that  the intestate had been drinking and his m-ounds indi- 
cated he was helpless upon the t rack;  and also evidence to the con- 
trary, that the intestate had suddenly stepped from a place of safety 
in front of the defendant's fast moving t rain:  Held, upon a motion 
to nonsuit i t  was sufficient upon the question of proximate cause and 
to sustain a verdict against the defendant upon the third issue a s  to 
the last clear chance. Brown v. R. R., 604. 

Railroads-ATegZiye~lce-Pedestrians-Engineers - Presumptions.-The 
doctrine that a n  engineer on the locomotive of a railway train is not 
required to stop or slacken the speed of the train upon seeing a pedes- 
trian on the track ill apparent possession of his faculties is approved. 
Hill v. R. R., 169 S. C., 740, cited and approved. Ibid. 

26. Ra~lroads-Statutes-Riding on Trailzs-Invitation-Crinzi~~al I~rtent.- 
Revisal, see. 3748, prohibiting persons other than employees from 
riding on trains, etc., was intended to punish such persons who ride 
on the trains witl~out permission of the conductor or engineer, with 
the intent of being transported free, and does not necessarily and as  
a conclusion of law apply where the person has been requested by a n  
employee of the company to get on the train to "help unload freight 
a t  the nest station"; and as  to them no criminal intent will be im- 
puted. FcrrelZ v. R. R., 682. 

27. Railroads-Automobiles-Collisions-A7egZige?zce - Prozinrate Cause - 
Trials - E ~ i d e n c e  - Questions for J w g .  -Where an intestate is 
killed by a collision of an automobile in which he was riding, inde- 
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pendently driven by another, with defendant's train a t  a crossing, the 
question of contributory negligence does not arise, and i t  is held in 
this case that  the only question presented was, under conflicting evi- 
dence, that of proximate cause, for the jury to determine rrhich was 
submitted under proper instructions, as  to the duty of the engineer 
to persons on or near the track. Rosser v. B ~ i ~ z i r n ,  168 N. C., 340; 
Treadzcell 2;. R. R., 169 S. C., 394, cited and applied. Xclfillan v. 
R. R., 863. 

28. Railroads - Automobiles - Ii?dcpendentZy Driven - Crossings-Neyli- 
gence -Evidence - Promirnate Cause - Trials. -Where intestate is 
killed by a collision by an automobile in ~vhich he was riding, inde- 
pendently drireu by another, with a train a t  a crossing, the negligence 
of the driver may only be considered upon the question of proximate 
cause, in the administrator's action against the railroad. Ibid. 

29. Railroads-Az~tornobiles-Crossi~tqs - Sigl~als - Sztbseqinent Cimnges- 
I.:vidence.-In an action against a railroad company for damages for 
the alleged negligent killing of plaintiff's intestate in a collision while 
riding in an automobile with defendant's train a t  a crossing, evidence 
of subsequent changes in signals or warnings for additional safety 
made there by the defendant is incompetent, the case falling within 
the application of the general rule and not the exceptions. Ibid.  

RATIFICATION. See School Districts, 6 ;  Attorney and Client, 1 ; Deeds ancl 
Conreyances, 19 ;  Contracts, 11 ; Principal and Agent, 11. 

REALTY. See Deeds and Conveyances, 16. 

REBUTTER. See Deeds and Conveyances, 36. 

RECEIPTS. See Executors and Administrators, 5. 

RECEIVERS. See Appeal and Error, 29. 

RECESS. See Courts, 8 

RECORD. See Appeal ancl Error, 4, 7 ;  Evidence, 7 ;  Judicial Sales, 1; 
Reference, 3 ;  Limitation of Actions, 30. 

RECORDARI. See Appeal and Error, 54. 

RECORDER'S COURT. See Courts, 1 6 ;  Criminal Law, 15. 

RE-ENTRY. See Water and Water-Courses, 4. 

REFERENCE. See Appeal and Error, 18, 27, 37;  Limitation of Actions, 
20, 22 ; Taxation, 19. 

1. Reference-E~ceptions-Trial bj/ Jliry-Tfaiv~r.-JVhere the court of 
its own motion orders a reference of a cause, to which a party ex- 
cepts a t  the time, and also excepts to the referee's report, and tenders 
issues of fact upon which he demands a trial by jury, nothing else 
appearing, he has preserred his right to a jury trial, and cannot be 
held to have waived it. Bradsltaw v. Lzrnzbcr Co., 219. 

2. Reference - Colirts - Trials - Statement of Referee-Evideme.-It is 
not error for the court to refuse to permit a party to a reference to 
introduce a written statement of the referee attached to the testimony 



of a witness, though i t  mould be competent to introduce the referee a s  
a witness to prore the statement, thus affording the opposing party 
the opportunity to cross-examine him. Ibid. 

3. Same-Witness-Record-Report.-It is incompetent for a party to a 
compulsory reference to prove by the referee what he had proposed 
to prove by a witness, for the evidence is transcribed and is a part 
of the report of the case heard before him. Ibid. 

4. Reference--Cozlrfs-Trial bll Jurp-Report-Co?zcIusio~ts-Evidence.- 
The findings of fact of the referee and his conclusions of law are not 
a part of the evidence mllich the jury may consider in passing upon 
the issues submitted to them, and a re  properly disallowed for such 
purpose. Ibid. 

5. Reference-Pleas-Linzitafion of Actions.-A plea of the statute of 
limitations is a plea in bar, and when pending the court cannot order 
a reference except by consent. Bank v. Warehouse Co., 602. 

6. Reference-Fit~dings-E~iderzce-Appeal arcd Error.-Findings of fact 
of a referee. supported by legal evidence and affirmed by the Superior 
Court judge, are not reviewable on appeal. Taylor v. Hayes, 663. 

7. Refer-ewe-Contradictory Findi~zgs.-The findings of the referee in this 
suit to set a deed aside as  fraudulent against the grantor's creditors 
m-it11 his conclusion in plaintiff's favor, a re  held not to be contradic- 
tory, or inconsistent with the matters alleged in the complaint. Ibid. 

8. Reference-Filzdiags-Evidence-Contract- Timber- 
Appeal and Erro?-- Xeasul-e of Damages. - V7here plaintiff has 
breached his contract by rendering i t  impossible for the defendant to 
cut wood on his lands for a certain profit for certain periods of time, 
the report of the referee finding defendant's damage in a certain 
sum, which necessarily exceeds the profit that  the defendant could 
have made from cutting the timber standing thereon, is without 
supporting evidence, and though approved by the trial judge, will 
not be upheld on appeal, the rule of damages as  to such excess being 
the interest on capital inrested during the suspension periods, ex- 
penses of employees and teams, deterioration in value of the prop- 
erty, and such other as  directly and necessarily resnlt from the 
wrongful act. Fiber Co. v. Hnrdin, 767. 

9. References-Pleas in Bar-Appeal and Error.-Where the defendant 
enters a plea in bar to an action involving a n  accounting, which is 
bad upon its face, i t  is not error for the trial court to deny the plea 
and refer the matter. Xarler v. Goldel!, 823. 

10. Referertce-Evidenee-Fi~!dings--4ppeal and Error.-Where the referee 
finds the facts upon supporting evidence, and the findings are approved 
by the trial judge, they will not be disturbed on appeal. Ibid. 

REFUSAL O F  SHIPMENT. See Carriers of Goods, 33. 

REGISTER O F  DEEDS. See Statutes. 6 ;  Actions, 5 
1. Register of Deeds -Fees - Counties -Vested Rights - Legislatur-e - 

Staf~ltes.-The county has a vested right in fees collected by its reg- 
ister of deeds and wrongfully withheld, and these being in relation 
to the governmental agency of the county, the Legislature has the 
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REGISTER O F  DEEDS-Continued. 
control of the remedy and procedure to enforce their collection. 
Waddill u. dfaste?~, 582. 

2.  Register of Deeds-Fees-Parties -Actions - Suits - Ame?%dments.-- 
While a taxpayer, in his suit independent of the statute, should make 
the proper county officials parties to his action against a register of 
deeds for unlawfully withholding fees collected by him, so they may 
be heard on the questions presented, and that  the funds, if recovered, 
should be in proper custody or control, this matter affects the remedy, 
and may be cured by amendment. Ibid. 

REGISTRATION. See Limitation of Actions, 12 ; Vendor and Purchaser, 6 ; 
Contracts, 8 ; Conversion, 1 ; Mortgages, 7. 

REHEARINGS. See Appeal and Error, 42. 

RELATIONSHIPS. See Removal of Causes, 14. 

RELEASE. See Mortgages, 2 ;  Appeal and Error, 31. 
1. Release-Contracts-Consideration-Fraud. receipt g k e n  by one 

who claims damages for a personal injury alleged to have been caused 
by the negligence of another. for a valuable consideration, and 
which in legal effect is a release not under seal, is a complete defense 
in his action to recoT7er such damages, when it  has not been procured 
by fraud and undue influence. Knight v. Bridge Co., 393. 

2. Same-Evidence-Bur-den of Proof.-The parties to a release from 
liability arising from a personal injury alleged negligently to have 
been inflicted may agree upon the consideration to be paid, and when 
the execution of the paper for the consideration is shown by the de- 
fendant in the action to recover damages, the burden is then on the 
plaintiff, where fraud is alleged, to prove the fraud or inadequacy of 
consideration, etc., when they are  relied upon. The distinction be- 
tween a consideration which will support a contract affecting only 
the parties and such as  will affect creditors, etc., pointed out by 
ALLEK, J. Ibid. 

3. Release--Contracts-Consideration-Evide?tce-I~zadequacg -Fraud - 
Trials-Questions for Jury.-The matter of inadequacy of considera- 
tion paid for a release from liability is one to be considered and 
passed upon by the jury, with other evidence of fraud relied on to 
set it  aside; and while gross inadequacy may alone be sufficient upon 
this issue, i t  may not, as  a matter of law, be declared to void the 
instrument. Ibid. 

RELEVANCY. See Appeal and Error, 29. 

REMAINDERMEN. See Tenants in Common, 4. 

REMAINDERS. See Estates, 7. 

REMARKS. See Trials, 4. 

REMITTBNCE. See Taxation, 17. 

REMOVAL OF CAUSES. 
1. Removal of Causes-Transfer of Causes-Emecutors and Administra- 

tors-Settlemelzt of Estate-Eaecutor's Petition.-An executor having 
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REMOVAL O F  CAUSES-Costinued. 
qualified in the county where his testator died domiciled, properly 
filed his petition therein to have the facts found and the law applied 
relative to a bequest given him by the testator, and which is contested 
by some of the heirs a t  law, to the end that  his executorship may be 
terminated and that he may be discharged from its duties : Held, the 
court may not order the action removed to another county as  a matter 
of law. Perry v. Perry, 62. 

2. Removal of Causes-Tmnsfer of Causes-Convenience-Discretionary 
Powers-Appeal and Error-Statutes.-The discretionary power con- 
ferred on the trial judge to remove a cause to another county, "for 
the con~enience of witnesses and to promote justice," is not review- 
able on appeal in the Supreme Court. Revisal, see. 825 ( 2 ) .  Ibid. 

3. Removal of Causes-TVills-Probate-Federal Cozcrts-Collateral At- 
tack.-The Federal statutes for the removal of "any suit of a civil 
nature, a t   la^ or in equity. from the State to the Federal courts" 
does not extend to or include causes concerning the probate of a 
will, and  here a will has been admitted to probate in a State court 
having jurisdiction, its validity may not be further questioned inde- 
pendent or collateral suits in the Federal courts, unless the adjudica- 
tion of probate may be so assailed in the courts of the State. Powell 
v. 'IVath-ifls, 244. 

4. Same-Statc Procedure-Cawat.-The statutory requirements a s  to 
probating a mill before the clerk, and transferring it to the civil-issue 
docket upon filing a careat thereto, does not affect the exclusive juris- 
diction of our State courts, having obtained it, or the position that  the 
cause may not be removed to the Federal court under the Federal 
statutes, for the issue and its determination in the State conrt is only 
a part of the procedure to establish the ralidity of the will. Ibid. 

5. Remoljal of Causes-Petition-Amendnzents-Power of Courts.-After 
a proper petition and bond for the removal of a cause from the State 
to the Federal court, for diversity of citizenship, has been filed i n  the 
State conrt, the judge is without authority to permit the plaintiff to 
aniend, and then demand a less amount than formerly claimed by him ; 
but though this has erroneously been done, if not appealed from, i t  is 
conclusive in the State courts. Ibid. 

6. Removal of Cause-Appeal and Error-Objections and Emceptions- 
Emceptional Cases-1Werits.-Held, the question of the removal of 
this cause from the State to the Federal court is not open to the 
appellant, who had not excepted to a former order made a t  a prior 
term of the court, refusing to remove i t ;  but this Court passed upon 
its merits, as it  may do when it  considers the case as  exceptional. 
Ibid. 

7. Remoljal of Causes-Foreign Eaecutors-Voluxtary Parties.-Foreign 
executors may not, of their own motion, make themsel~es parties to 
a n  action brought against their testator, in his lifetime; and where 
this has been attempted, without order of court to that  efl'ect, they 
may not enter proceedings to remove the cause to the Federal court 
for diversity of citizenship. Bank v. Pancake, 513. 

8. Same-Order of Court-Requisites.-Foreign executors mag not obtain 
an order of court to make them parties to an action which had been 
brought against their testator upon filing a certificate of their appoint- 
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RELMOVAL O F  CAUSES-Continued. 
ment, without the seal of any court thereon, unaccompanied by letters 
testamentary, or copy of will, or without other adequate proof of their 
appointment as  such. Ibid. 

9. Removal of Causes-Foreign Executors-Administration - Statutes - 
Requisites.-An attachment levied against the property of a nonresi- 
dent shows that  he had property in this State, and when he has died 
af ter  action brought it  becomes necessary for his executors or admin- 
istrators to prove the mill here and take out ancillary letters of admin- 
istration with the will annexed and give the bond as  required by our 
statute, Rerisal, see. 28 ( I ) ,  before they will be recognized by our 
courts, or permitted to file a petition and bond for removal of the 
cause to the Federal court for diversity of citizenship. Ibid. 

10. Removal of Causca-Diversity of Citizeqzslbip-Suncient Petition and 
Bond-Jurisdictio2z.-When a nonresident defendant files, in apt time, 
a petition and proper bond for the r e m o ~ ~ a l  of the cause to the Federal 
court for diversity of citizenship, the former of which contains allega- 
tions of fact sufficient under the law to entitle him to a removal, the 
jurisdiction of the State court is a t  an end, and the issues of fact, 
affecting the right of removal, properly raised by the petition and 
papers in the proceedings, are  to be determined by the Federal court. 
Hollifield v. Telephoue Co., 714. 

11. Same-Indefinite Averlnents.-Where a nonresident defendant seeks to 
remove a cause to the Federal court upon the ground of dirersity of 
citizenship, and alleges in his petition that  a resident defendant mas 
fraudulently therein joined to prevent the removal, before the State 
court is under any duty or obligation to surrender its jurisdiction 
there must be specific allegation of the facts constituting the alleged 
illegal or fraudulent joinder, and it  is not sufficient to charge generally 
or by indefinite averment that the joinder is or mas intended to be in 
fraud of the nonresident defendant's rights. Ibid. 

12. RemovffiZ of Causes-Diversitu of Citizolship-Pleadi~tgs-Joint Torts- 
Frnzcdulent Joinder.--Where a nonresident defendant is seeking to 
remove the cause of action to the Federal court for diversity of 
citizenship, setting up the fraudulent joinder of a resident defendant 
to prevent his right thereto, the plaintiff is entitled to hare his cause 
of action considered as  stated in his complaint; and if it is therein 
sufficiently alleged that the cause of action arose from a joint tort, he 
may sue the wrong-doers jointly, and in the lawful pursuance of this 
right his motires will not be inquired into. Ibid. 

13. Sanze-Insolve?rcy-Co1z~pi~acy.-~~here a nonresident defendant seeks 
to h a ~ ~ e  the cause remo17ed to the Federal court, and the petition of 
the nonresident defendant sets up a fraudulent joinder of a resident 
defendant, the right of the plaintiff to sue the resident defendant is 
the material question involved, and the question of his solvency is 
immaterial; and where a conspiracy between the defendants is relied 
upon, the matters constituting the alleged conspiracy must be sufi- 
ciently alleged to raise the issue for the determination in the Federal 
court ; and the fact alone that  the resident defendant is the son of the 
plaintiff is sufficient. Ibid. 

14. Same-RelationshipJt~?-isdictio~?.-Where the complaint alleges that  
the resident defendant was the agent of the nonresident defendant, 
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with the right to employ, discharge, and control the plaintiff and 
other employees in the work of loading telephone poles upon a rail- 
road c a r ;  that  the agent negligently ordered the work to be done 
with insufficient help, without instructing the plaintiff, inexperienced 
in such work, and a t  the time the agent knew or should have known 
of the danger, etc., which in its petition to remove the cause to the 
Federal court, the principal defendant does not directly controvert, 
but merely avers that it  was not the agent's duty to provide sufficient 
help, and that he could not have failed therefore in his duty respecting 
i t :  that the resident defendant was the son of the plaintiff and per- 
mitted a judgment by default for want of a n  answer; and that the 
cause alleged was only against the principal defendant: g e l d ,  the 
averment of the principal defendant is not sufficient to raise the issue 
of fraudulent joinder to have i t  passed upon by the Federal court, and 
deprive the State court of its jurisdiction. I b i d .  

REPAIR. See Telegraphs, 3. 

REPORT. See Drainage Districts, 2 ;  Reference, 3. 

REPRESENTATIONS. See Insurance, 12. 

REQUESTS. See Carriers of Goods, 2. 

REQUISITES. See Carriers of Goods, 9. 

RESALES. See Taxation, 13. 

RESERVOIRS. See Negligence, 12. 

RES INTER ALIOS ACTA. See Deeds and Conveyances, 3. 

RES IPSA LOQUITUR. See Evidence, 4 ;  Master and Servant, 10. 

RESTRAINT IN ALIENATION. See Estates, 7. 

RESTRICTIONS. See Insurance, 7. 

RETENTION O F  GOODS. See Damages, 5. 

RETURNS. See Elections, 9. 

REVIEW. See Roads and Highways, 3 ; Criminal Law, 3. 

REVISSL. 
SEC. 

28 ( 1 ) .  Nonresident personal representatives of a deceased haying had 
property here, must prove the will and take out ancillary letters 
here, to be recognized by our courts on petition to remove n cause 
to the Federal court for diversity of citizenship. Bank 2;. Pan- 
cake, 513. 

59-60. The administrator alone is given the rights to sue for wrongful 
death. Gurley v. Pozcer Go., 690. 

132 Rule 3. Personalty now descends, like realty, to children of deceased 
parents, who would have taken by descent, if living. Xoore v. 
Rankin, 599. 
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SEO. 
150. An administrator, after final accounting, may file petition against 

parties interested, in Superior Court, a t  term, for accounting and 
settlement. -Woore v. Rank in ,  599. 

363. I n  order for statute of limitation to run against married women since 
1899, i t  must have commenced before coverture. Holmes v. Carr, 
213. 

370. Amended by ch. 211, Laws of 1915, does not forbid the second action 
after n o n s ~ ~ i t ,  and requires the statute to be pleaded. Brmdsliazc ?;. 

B a n k ,  632. 
380. Construed with secs. 389, 4048, the limitation as  to "color" for twenty- 

one years and without for thirty years does not apply, State haring 
parted with title. Tillery v. Lumber  Co., 296. 

383. Title to lands being shown out of the State, twenty years adverse 
possession is sufficient. Stewart  v. S tephemon ,  81. 

384. Title to lands being shown out of the State, twenty years adverse 
possession is sufficient. Stewart  w. Stephenson, 81. 

389. Construed with secs. 380, 4048, the twenty-one years limitation with 
color, and thirty years without, does not apply, State having parted 
with title. Tillery v. Ltitnber Co., 296. 

393 ( 5 ) .  Where a telegraph company had constructed lines on another's 
land for more than three years before action brought, and within 
the period constructed additional lines, the statute will not run 
against the later damages. Teeter  v. Teleplrone Co., 783. 

394. The acquisition of easement by user for five years does not apply to 
telegraph companies. Teeter w. Telephone Co., 783. 

395 ( 4 ) .  Defendant in trespass for cutting trees on lands pleading the 
three-year statute of limitations has the burden of proof. Tallery 
u. Lumber  Co., 296. 

395 ( 9 ) .  Deeds given to separate purchasers of land and timber, under 
foreclosure sale puts the parties in interest upon reasonable notice 
and bars their right of action after three years. Sanderlin v. 
Cross, 234. 

399. Execution of decree to lay off a n  alleyway is barred in ten years. 
Hunter  v. W e s t ,  160. 

400. An agent paying excessive freight charges under agreement with his 
principal, is the party aggrieved. Ti l ley  v. R. R., 363. 

404. This does not apply to the question of whether the trustee of an express 
trust has exceeded his authority under the instrument imposing the 
trust. Barbee w. Penny,  653. 

411. Purchaser of mortgaged land under agreement with mortgagor to pay 
off encumbrance may maintain suit for accounting to ascertain debt 
and relieve land of cloud on title. Elliott  v. Brady,  828. 

449. A defendant by publication may move to set aside a judgment, as  of 
right, within one year of notice and five after its rendition, except- 
ing in divorce. Moore v. Ranlcin, 599. 

461. A lis pendens as notice to purchaser of lands in adjoining county must 
be served within sixty days from its filing. Powell v. Dail ,  261. 
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SEC. 
513. Section applies to judgments rendered a t  prior terms, those within the 

terms being in fieri. Gold v. lMaxzc;eZZ, 149. 

525. Authority given trial judge to remove cause for convenience, etc, is 
not reviewable on appeal. Perry v. Perry, 62. 

535. Without request, i t  is sufficient for the trial judge to state the sub- 
stance of the evidence in his charge: as  to whether he is required 
to read the stenographer's notes when requested, qumre. Ball v. 
McCormack, 677. 

535. Where a surveyor's map has been put in evidence tending to show 
a call in a deed to which he has also testified with others, a n  
instruction to disregard the map is reversible error. 8 w a i ~  v. 
Clernn~ons, 277. 

591. Appeal to Supreme Court dismissed upon failure to comply with this 
section. Lindsey v. Knights of Honor, 818. 

620. Justice's judgment doclieted in Superior Court may be revived after 
seven years and execution issued within ten years, and not dor- 
mant, execution may issue after ten years, but not as a lien. Pants 
Co. v. Hewborn, 332. 

686. During continuance of homestead laid off under judgment, i t  is free 
from execution until conveyance, and title does not pass to trustee 
in banlrruptcy. Watters v. Hedgepeth, 310. 

721 (1) .  Injury to property must have been intentional or malicious for 
execution against person. Oakley v. Lasater, 96. 

727 (1) .  Injury to property must have been intentional or malicious, for 
execution against person. Oaliley v. Lasater, 96. 

810. Unless copy of afidavit is served with injunction or served thereafter 
with judge's permission, it will be dismissed: and the requirement 
is not waived by agreement of parties that  injunction be heard later 
than return day. Taylor 2;. Boom, 93. 

869. When the seller of goods to be delivered a t  stated intervals accepts, 
in  the interval, a check in full. with request of the purchaser to 
cancel balance of order, there being no dispute as to the amount 
due or to become due, the transaction is not a compromise. Bogert 
v. Mfg. Co., 245. 

932. This section is ~ a l i d  as  to the form and method of executing deed by 
husband and wife. Graves v. Johnso?%, 176. 

964a. (Greg. Sup.) Without compliance with terms of statute as to inven- 
tory and notice, a sale of merchandise in bulk is roid, 11-ith burden 
on seller, with burden on affirmative of issue as  to fraud on plaintiff. 
Gallup u. Roxier, 283. 

976. A lease on a store house for three years is required by the statute to 
be in writing. Smithfield v. Alcddoo, 700. 

982. Where the evidence, in conversion, is conflicting as to proper regis- 
tration of a chattel mortgage and sufficient description, it  is error 
to confine the jury to the question of description. Foy v. Hurley, 
575. 

1097. The right of spur track over adjoining owner by deed from private 
owner does not apply under this section. Hales v. R. R., 104. 

1136 



INDEX. 

REVISAL-Continued. 
SEC. 

1097 ( 5 ) .  The Corporation Commission's power to allow building of indus- 
trial spur tracks ores intervening lands does not apply to such 
running from a track acquired from a private owner. Hales v. 
R. R., 104. 

1131. No lien is given on factory products for coal furnished for their manu- 
facture. Norfleet IJ. Cotton Factory, 833. 

1268. Upon sustaining a 17-ill concerning lands, the taxing of costs against 
the estate is within the discretion of trial judge. I n  re  ST7insto?z, 
250. 

1272, 1273. The acquisition of easement by five years user (Rev., 384),  does 
not apply to telephone companies. Teeter v. TeZep7bone Co., 783. 

1493. Justices' judgment by default in two cases against one defendant re- 
quires two transcripts on appeal. Drainage Commissioners v. Kirby, 
415. 

1578. An estate tail  is converted into a fee simple absolute. Blake v. 
Shields, 628. 

1678. An estate to -4. and his bodily heirs is a fee simple under our statute, 
which, in this case, the terms of the instrument confirm. Revis v. 
Murphu, 579. 

1591. Where the maker of a n  usurious note is bankrupt, having paid the 
note. in an action thereon against the surety he may offset the note 
with the amount of unlawful interest paid by his principal. Bank 
v. Lotien, 666. 

1635-1636. The fact of marriage may be proved by the wife in her action 
for abandonment. S. IJ. Chester, 946. 

1696. The riparian owner on na~~igab le  waters is restricted in  its use to 
the erection of wharves on the side of deep water. R. R. v. T17ay, 
754. 

1918a. Prisoner discharged from execution in arrest and bail, upon payment 
or giving notice and surrender of property exceeding $30, exclusive 
of constitutional exceptions. Oakley v. Lasater, 96. 

1920. Prisoner discharged from execution against person in arrest and bail, 
upon payment or giring notice and surrender if his property exceed- 
ing $50, exclusive of constitutional exemptions. Oakley v. Lasater, 
96. 

2016. One claiming lien on factory products for furnishing coal loses such 
right by failure to enforce it. Norfleet v. Cotton Factory, 833. 

2019-2023. A lien for material enforced within six months gives a double 
security over a statement given the owner and unenforced by action, 
the latter being a right to a n  accounting and equal distribution of 
the balance due the owner upon the contract, a s  a trust fund. 
Foundry Co. v. Aluminum Co., 704. 

2027. One claiming lien on factory products loses such right by failure to 
enforce it. A70rfleet v. Cotton Factory, 833. 

2020, 2022, 2023. The filing of the statement by a second subcontractor with 
the on7ner for labor and materials entitles him to a lien on the 
funds then due the contractor, ahead of a n  attachment, or the 
claim of a subcontractor not so filing his claim. Granite Go. v. 
Bank, 354. 
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2201. Without allegation or evidence of defect, a negotiable instrument 
introduced is prima facie evidence of purchase for value, before 
maturity, and without notice. Worth Go. w. Peed Go., 335. 

2204. Without allegation or evidence of defect in a negotiable instrument, 
its introduction is evidence prima facie of purchase for value before 
maturity, and without notice. Worth Co. w. Peed Go., 335. 

2204. Evidence that  bank took a note from indorser and paid for it is no 
evidence of defect in the bank's title. Moon v. Simpson, 576. 

2237. Note payable a t  maker's bank is order on bank to pay for his account. 
Peaslee v. Dixon, 411. 

2595. An action brought against a railroad company for permanent damages 
for injury to lands adjoining the latter's easement is lis pendens and 
notice to the owner's subsequent grantee. Caceness v. R. R., 305. 

2629. A flag station, without any passenger accommodations, is not a "usual 
stopping place or dwelling," within the meaning of the statute. 
McNairy v. R. R., 505. 

2642, 2643, 2644. An agent paying excess freight charges by agreement with 
his principal is the "party aggrieved," and may recover such excess 
and penalty, under the terms of the statutes, and i t  is necessary 
that he state the exact amount of the excess. Tilley v. R. R., 363. 

2646. The statutory change in doctrine of assumption of risk of negligence 
of coemployee, as  to railroads and logging roads, extends to injury 
to manager and superintendent by subordinate. Blomharn v. Timber 
Co., 37. 

272th (Greg. Supt.). Where the evidence is conflicting as  to whether a 
motorcycle turned in the wrong direction and caused a collision 
with an automobile, the question of proximate cause depends upon 
the exercise of proper care by the driver of the automobile. Cooke 
v. Jerome, 626. 

2836. I t  is not discriminative to permit drug stores to be opened on Sunday 
and require other places to close and not permit them to sell tobacco, 
etc., or other than the storekeeper or clerk to enter on Sunday. 
N. v. Burbage, 876. 

2923. Ordinances for the peace and good order of the town are ralid, if not 
unreasonable or discriminative. S. v. Burbage, 876. 

3278. Application to appeal to Supreme Court in forrna pauperis must show 
"good faith," and when appeal is dismissed appellant may not file 
bond or make cash deposit. 8. v. Xartin, 977. 

3354. Supporting evidence required to make that of wife competent in 
breach of promise suits is not necessarily substantive, and her tes- 
timony may be rendered competent by the circumstances. 8. v. 
Noody, 967. 

3406. Evidence that  defendant directed application of funds to corer former 
misapplication is evidence of embezzlement. S. v. Klingman, 947. 

3428. The burning of prosecutor's barn, with evidence of his failing to 
comply with defendant's demands for money, with the other evi- 
dence in this case, was sufficient for conviction of blackmailing 
S. v. Pradq, 978. 
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3434b. Check drawn to pay freight charges, without funds, comes within 
section, and when offense is made a misdemeanor, recorder's court 
may have jurisdiction. AS. v. Freeman, 925. 

3506. Larceny is a felony, and a recorder's court. without jurirdiction, may 
not dispose of a jurenile delinquent, under the statute, who is guilty 
of that offense. 8. a. FerwTZ, 933. 

3673. For removing fence on land in another's possession defense as to de- 
lendant's title is not available. 8. v. Taylor, 892. 

3708. Carsring concealed vceapons in apprehension of assault with dead11 
weapon may be considered in aggravation in imposing sentence, 
and upon submission may also be considered upon punishment for 
assault X. v. W'oodlief, 885. 

3726. Prizes given to 170ters or "boosters" to enlarge sales are  within the 
meaning of this section ; constitutional within the police powers, and 
notes therein given may not be collected in our courts. Jffg. Co. v. 
Benjamin, 53. 

3996 (Pell 's).  Drainage assessments are  liens on lands, subject to execution. 
Canal Co. v. Wkztleu, 100. 

4003 (Pell's). Drainage assessments are liens on lands, subject to execution. 
Ca%al Co. a. Whitley, 100. 

4048. Construed with sections 380, 389, the limitation as to "color" for 
twenty-one years, and for thirty years, does not appl), State 
having parted with title. TiZlery v. Lumber Co., 296. 

4115. The requisite number of signers of petition for new school district is 
jurisdictional exclusi~~e of women, of freeholders beyond the limits, 
and of such who have not listed their property within the district. 
Cl~itty v. Parlcer, 126. 

4129. This does not prohibit the exercise of the sound discretion of county 
board in rebuilding school on old size within 3 miles, etc., of another. 
Pcmberto~z v. Boa?d of Education, 652. 

4350. Interference with the powers conferred on board of canvassers to de- 
termine and declare result of election is by quo warranto, not per- 
missible as  to election of Congressmen. Brctt v. Board of Can- 
vassers, 797. 

4.515. Construed with 5153, is a license tax upon gross receipts of insur- 
ance companies within the State, and constitutional. Trust Co. v. 
Young, 470. 

4808. Statements made in application for health insurance are  representa- 
tions, not warranties. Hiizes u. Casualty C'o., 22.5. 

.517.5. Construed with 4515, is a license tax upon gross earnings of insur- 
ance companies within the State, and constitutional. Trust Co. v. 
170z~ng, 470. 

5232. County commissioners and city aldermen enter the succeeding year 
property which has escaped taxation. Czcano Co. v. Yczcj Bcvlz. 258. 

5234-16-6. Exclusive original jurisdiction to reliere against excessire tax 
valuation is given county board of equalization. Gicano Co v. X e x  
Bern, 258. 

RIGHTS O F  WAY. See Railroads, 10, 13;  Telegraphs, 1, 2, 3, 4 ;  Limitation 
of Actions, 26. 
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ROADS. See Taxation, 12. 

ROADS AND HIGHWBYS. See Jlunicipal Corporations, 1; Statutes, 2 ;  
County Commissions, 1. 

1. Roads and Highz~ays-Emi~zercC Domain-Statutes-Notice-ConstitzL- 
tional Late.-A landowner is entitled to notice that  his land is being 
taken for the establisliment and maintenance of a highway under 
proceedinrs had therefor under the terms and provisions of a statute, 
if the statute provides that notice and opportunity be afforded him to 
appear before a designated tribunal and contest the question of dam- 
ages. Dickson v. Perkins, 359. 

2. goads and Hcr/7~tcal~~-Constztutional Law-Due P~ocess-Damages- 
Appeal-Staltites.-JTThere the statute authorizing the laying out, con- 
struction, e tc ,  of a public road by commissioners provides for a n  
appeal therefron~ to the courts, Xenlble, the assessment of damages to 
the landowners, being incidental to the construction of the road, are  
inclnded in the right to appeal. though not expressly stated, and come 
within the true intent and meaning of the statute. Ibid. 

3. Banze-Coztrts-Riy7lt of Reviczc.-Scrnble, the Legislature may make 
the award of assessors to lay off and construct a public road final as  
to the amount of damages to be paid the owners of the land so appro- 
priated; and Held, the awarding of such damages is to a large extent 
a judicial question, unless the statute clearly shows that the action of 
the appraisers is to be regarded as  final, and the Superior Court, in 
the exercise of its general powers of sugervision and control over any 
and all s~~hord ina te  tribunals, max in proper instances bring the cause 
before it  for review, certainly in case of manifest and gross abuse. 
Ibid. 

4. Roads and Hlr/h ~i~a?~s-Rtatl~tes-Intel'pretatio1~-Cou1~t1~ Cornmission- 
el-s-Danzages-Petztioiz.--Where legislative authority is giren the 
countj- commissioners to constiuct, etc.. the pablic roads of the county, 
l e ~ y  taxes for the purpose, and to appoiilt juries of ~ i e m  to assess 
damages to the !ando\vners, n i t h  right of appeal, and to pay such 
damages from the general county fund;  and by a later statute enacted 
for the greater improvement of the roads of a township, a "township 
road commission" is created therefor, giving them full control and 
management of the roads, providing for a bond issue for the purpose 
of macadamizing, e tc ,  which had bee11 duls put into effect, and with 
further proTision "that the land may be condemned and used by said 
road commission, as provided by the general Ian7" of the county : Hela, 
the statutes should be construed togetLer, and as a nhole constitute 
the road lntv of the county, and therennder it  becomes the duty of the 
county comnrissioners to act upon the petition of the ocners of the 
lands taken, and appoint the ~ l e n e r s  for the assessment of their dam- 
ages, 1~5th right of appeal. the damages to be paid out of the county 
general road fund T170rley ?; Gornmissioncrs, 815. 

RULE O F  PRUDENT hIBN. See E~~idence,  1 ; Master and Serrant, 6 ; Judg- 
ments, 10 ;  Automobiles, 1. 

RULES. See &Ipeal and Error, 1; Carriers of Passengers, 11; Convicts, 2. 

RULES OF COURT. See Appeal and Error, 11, 20, 28, 42, 47, 48, 52 

SAFE APPLIANCES. See Master and Servant, 6. 
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SAFE PLACE TO WORK. See Master and Servant, 4. 

SALES. See Mortgages, 1, 3 ; Parties, 1 ;  Carriers of Goods, 12 ;  Limitation 
of Actions, 29. 

1. Sale-Form of Axcard-Firrality-Obsct~rit~.-Where a n  oral (or writ- 
ten, if so required by law) agreement of arbitration has been suffi- 
ciently entered into between the parties it must be followed by a con- 
sideration of the matters submitted and an award of the arbitrators; 
and unless the articles of submission prescribe certain formalities, the 
arbitrators may exljress their conclusion in any form they choose, and 
their decision therein expressed is conclusire if its terms can be under- 
stood, and it  is so expressed that the intention of the arbitrators can 
be clearly gathered therefrom, and not couched in conditional, obscure, 
or dubious form. Ball v. -McCormack, 677. 

2. Sanzc-Expert Opinioll-Evidence-Trials.-In an action upon notes 
qiven for the balance of the purchase price for furnishing and install- 
ing a heating plant in defendant's residence, an award proposed to be 
introduced a s  a defense which purported upon its face to be only the 
advice of a supposed expert, who had given the arbitrators figures, 
based upon his estimate as  to shortage of heat radiation and his 
opinion that certain pipes would hare to be changed, not stating how 
and to n*hat extent, and having no finality as  to cost, amount to be 
deducted, or final directions, is properly excluded, as  too uncertain for 
enforcement. Ibid. 

SCHOOL DISTRICTS. See Education, 1. 
1. Scl~ool Districts-Petitions-C0nditio.n~ Precedent - J~rrisdictio?ial - 

Statutes-Courts.-The signing of the petition by the requisite num- 
ber of the resident freeholders in a proposed new school district, 
Gregory's Supplement, see. 4115, is a condition precedent and juris- 
dictional to the establishing of the district by popular vote therein, 
and noncompliance there~vith renders the subsequent proceedings void. 
Chitly v. Parker, 126. 

2. Same-Women--In ascertaining the number of resident freeholders in 
a proposed new school district in considering the sufficiency of the 
petition, Gregory's Supplement, see. 4115, women freeholders must be 
counted, Ch. 22, Laws 1913. I b i d .  

3. School Districts-Petition-Q~~alifications -Listing Property. - Resi- 
dent freeholders of a proposed new school district, who have not listed 
their property within the district for taxation, are  not to be counted 
in ascertainiqg whether the petition has the requisite number of 
signers. Gregory's Supplement, see. 4115. Ibid. 

4. School Districts-Petitio+Qualificatione - Freeholdrrs - Tenaporal-y 
Absence.-Those ~ h o  haye temporari l~ left the proposed new school 
district, having the awimus rcverte+td; and having the statutory re- 
quirements, are  to be counted in ascertaining whether a sufficient 
number of resident freeholders in tlle district have signed the petition; 
also those who have dower interests in lands therein, heirs a t  law of 
a n  estate, a resident tenant in common of lands, lanclonmers a t  the 
time 11-ho died before the election was ordered, and n resident wife 
who holds lands in entireties with her husband; bnt an inmate in an 
insane asylum in another State will not be counted as  a resident free- 
holder of the proposecl district. I b i d .  
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SCHOOL DISTRICTS-Contilzued. 
5. School Districts-Petitiopz-9.uaZifications-Listing Propertu-Taxes.- 

Those who are residents of the township, but outside of a proposed 
new school district, are  not to be counted in ascertaining whether a 
sufficiency of the resident freeholders have signed the petition for a n  
election. Gregory's Supplement, see. 4115. Ibid. 

6. School Districts -Petition - Enlarging District -Ratification -New 
Petitiore.-Where the boundaries of a proposed new school district 
hare been changed since the signing of the petition by the resident 
freeholders within the district first proposed, the original petition is 
not sufficient, unless again submitted to the signers thereof for their 
approval and ratification; and the assent of the signers present a t  the 
hearing of the action to declare the election void is not sufficient. The 
proceedings may, ho~rever, be commenced ab initio. Did.  

SCHOOLS. See Constitutional Law, 2 ; Insurance, 21 ; Taxation, 19 ; Trials, 2. 

SCHOOL TERMS. See Constitutional Law, 3. 

SEARCH. See Criminal Law, 10. 

SECTION. See Taxation, 21. 

SEDUCTION. See Criminal Lam, 24. 

SENTENCE. See Criminal Law, 2, 3. 

SERVICE. See Judicial Sales, 2 ;  Appeal and Error, 46, 50, 53 

SETTLEMENT. See Executors and -4dministrators, 1. 

SHADE TREES. See Telephone Companies, 1, 2, 3. 

SIGNALS. See Railroads, 29 ; Criminal Law, 22. 

SIGXATURE. See Wills, 24. 

SPECIAL TAX. See Taxation, 8, 10, 11. 

SPIRITUOUS LIQUORS. 
Spirituous Liquors-Cidel--Jfa~lufacturecE, Etc.-Statutes-Emeptions.- 

The right to sell property is one of the incidents of ownership and 
should not be withdrawn or restricted unless clearly required by 
statute; and construing together the laws relative to prohibition, 
chapter 71, Extra Session of the Legislature of 1908, excepting the 
sale of "cider in any quantity by the manufacturer from fruits grown 
on his on--n lands mithin the State," appearing in substantially similar 
terms in "An act to prohibit the saie of near-beer." etc., ch. 35, Laws 
1911, see. 3. and the exception from the Search and Seizure Law, 
ch. 44, Laws 1913, of "wines and ciders in any quantity from fruits 
grown on the premises of any persons in ~ ~ l l o s e  possession they may 
be," and cl1. 97, Laws 1015, passed primarily to regulate the shipment 
of spirituous liquor, which is silent upon this subject, i t  is Held, that  
the sale of cider containing 4.7 per cent alcohol does not come within 
inhibition of our statutes, and may be sold by the manufacturer from 
fruits grown on his own premises within the State, or by his agent, 
when the parties are  acting in good faith. iS. o. TTillianzs, 973. 

SPOLIATION. See Wills, 28. 
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SPUR TRACKS. See Railroads, 6. 

STATE. See Limitation of Actions, 15. 

STATE GRANTS. See Water and Water-Courses, 3. 

STATE'S LANDS. See Appeal and Error, 10. 

STATUTE O F  FRSUDS. See Deeds and Conveyances, 11; Trusts and Trus- 
tees, 2 ; Contracts, 22, 27. 

STATUTES. See Appeal and Error, 5, 45, 67; Bills and Notes, 1, 4 ;  In- 
junction, 1, 3 ;  Landlord and Tenant, 1 ; Lotteries, 1 ;  Railroads, 1, 5,  
18, 22, 23, 26;  Removal of Causes, 2 ;  Easements, 4 ;  School Districts, 
1 ;  Insurance, 1 ;  Judgments, 7 ,  14, 22; Pleadings, 3 ;  Elections, 1 ;  
Deeds and Conveyances, 13, 29 ; Negligence, 4 ;  Limitation of Actions, 
7, 14 ; Accord and Satisfaction, 1 ; Taxation, 6, 9, 10, 13, 16; Courts, 
2, 3, 14, 1.5; Vendor and Purchaser, 2, 4, 5 ;  Bankruptcy, 4 ;  Roads and 
Highways, 1, 2, 4 ;  Wills, 17; Instructions, 5 ; Spirituous Liquors, 1 ;  
Banks and Banking, 5 ; Carriers of Passengers, 5 ; Removal of Causes, 
9 ;  Education, 1 ; Contracts, 12, 23; Actions, 5 ;  Register of Deeds, 1 ; 
Descent and Distribution, 1 ; Executors and Administrators, 1 ; Trials, 
2 ;  Automobiles, 1 ; Estates, 6 ;  Nonsuit, 2 ;  Trusts, 1 ;  Usury, 4 ;  In- 
structions, 9 ; Mechanics' Liens, 4, 7, 8 ; Principal and Agent, 13 ; 
Water and Water-Courses, 3 ; Liens, 1 ; Municipal Corporations, 5 ; 
Criminal Law, 5, 11, 13, 14, 15, 19, 24. 

1. Statutes-Different Acts-Interpretation.-Where a later legislative 
enactment refers to a former one, with express recognition of its exist- 
ence, and that  it  controls the subject-matter, except a s  therein modi- 
fied, they should be construed together as the law regulating the 
subject, and applied as a whole. Dickson v. Perkins, 359 . 

2. Sav%e-Roads and Hightcays-Damages-Co+zstitutional Law-Taking 
of Property-Due Pvocess.-A public-local law provided for the estab- 
lishment, etc., of highrvays on petition before the county commission- 
ers, with right of appeal to the Superior Court on all material issues, 
the road to be laid off by a surveyor and two freeholders, who should 
assess damages, report to county comn~issioners, allowing the land- 
owners ten days within which to except and hare  such exceptions duly 
passed upon, and a later one recognized its provisions except as  therein 
modified, required the petition to be filed before the township trustees, 
with intermediate appeal to the county commissioners, provided pay- 
ment out of the road funds, if any, but otherwise to become a county 
charge. Held, the later statute directing the trustees as  comnussion- 
ers to lay out the highway established i t  by direct legislation, and con- 
struing the acts together, they were not unconstitutional as a taking 
of the lands of the owners without compensation and due process of 
law. Ibid. 

3. Statutes, Interpretatiolz-Prospectizje Effect.-Generally a statute will 
be construed so as  to give it  prospective effect, unless the lax: in clues- 
tion clearly forbids such construction. Waddill z'. Mnsten, 582. 

4. Statutes, I~ttcrpretation-R~tronctiwe Effect-Remedial Statutes. - A 
statute which is retrospective is one in some way affecting the rightq 
of the parties incident to and growing out of a past transaction, and 
in case of a remedial statute the rule is not so insistent, and it may 
be g i ~ e n  retrospectire effect where the language permits and such 
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construction will best promote the meaning and purpose of the legis- 
lation. Ibid. 

8. Sante-Procedzbl'e-Parties.-The rule that statutes may not be con- 
strued to have retrospective effect does not prevail when they con- 
cern mere matters of court procednre before action instituted, or the 
substitution or designation of net\- parties deemed necessary to a 
proper determination of a controrersy or authorized to maintain and 
enforce a recognized or existent right. Ibid. 

6. Sa17ze-Stntictes-Register of Deeds-Fees.-The statute, L a m  1905, 
ch. 436, changing the basis of compensating the register of deeds. 
among other county oBcers, from a fee to a salary basis, giring the 
taxpayer, having first made demand on the county commissioners, a 
right of action against the sheriff and his sureties, to reco17er taxes 
which the sherifi a c l u a l l ~  had collected, or should have collected, oper- 
ates only on the procednre and the parties thereto, having no substan- 
tial effect on the rights and liabilities of the persons interested in the 
transaction, and is not a retrospectire law. Ibid. 

7 .  Statt~tes-Inte?-pretation-Ezistir~g Law - Presumptio~zs - Reasonable 
Construction.-In construing a statute, the General Assembly is pre- 
sumed to have acted advisedly and v i t h  knowledge of the meaning 
of the language of existing law, and i t  will nerer be assumed, if any 
other conclusion is permissible, that  the statute is meaningless in 
giving a right theretofore conferred by an existing statute still in 
force. l'a~z7c u. Loven, 666. 

STIPULATIONS. See Insurance, 4 ;  Carriers of Goods, 31. 

STOCK LAW. See appeal  and Error, 34. 

STOCKHOLDERS. See Corporations, 1. 

STORSGE. See Carriers of Goods, 26, 27, 28. 

STREET RAILWAYS. See Carriers of Passengers, 11 ; Carriers of Goods, 40. 

STREETS. See Telephone Companies, 1, 2 ;  Railroads, 16, 18, 20. 

SUBMISSION. See Homicide, 9. 

SUBROGATION. See Usury, 5. 

SUBSCRIPTIONS. See Corporations, 3, 4. 

SUDDEN PERIL. See Evidence, 1; Segligence, 8. 

SUFFICIENCY. See Ballots, 1. 

SUFFRAGE. See Elections, 7. 

SUITS. See Actions, 5. 

SUXMO1\'S. See Judicial Sales, 2 ; Limitation of Actions, 30 ; Malicious 
Prosecution, 1. 

SUXDAP. See Municipal Corporations, 7. 

SUPPORT O F  GRANTOR. See Mortgages, 9. 
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SURETY BOND. See Judgments, 12. 

SURPLUS. See Mortgages, 9. 

SURVEYS. See Wills, 9. 

SUSPICION. See Criminal Law, 8. 

TAIL. See Estates, 6. 

TAXATION. 
1. Taxatiolz-I??T~eritance Tam-M7ills-78idozo-Support of Clvi1dren.-A 

bequest of an annuity from the increase and profits of testator's estate 
to the wife during widowhood, to be paid a t  her request, not exceeding 
$5,000, for her own use and the support and education of the minor 
children of the marriage, gives such children a vested right and inter- 
est in the funds, the amount of which is to be determined by the widow 
upon a consideration of what will be required for their support and 
education. I n  re  In7be~ita??ce Tam, 170. 

2. Same-I1?tet-est--~44scertai~~ed-Coz~rts-Vhere an annuity not exceed- 
ing $5,000 is bequeathed to a widom, to be paid a t  her request for 
her own use and the maintenance and education of the children of 
the marriage, to be used by her in accordance with her judgment, 
the portion of the annuity for her own use is not subject to the tax 
under our inheritance laws, chapter 438, section 6 ( 5 ) ,  Laws 1909 ; but 
the part for the use of the children is presently subject to such tax 
in accordance with section 6 thereof, and the courts will adjudge what 
is a fair and reasonable allowance for the children in accordance with 
the terms of the will, and so tax the same that no part thereof shall 
be laid upon that  part bequeathed to the widow, under the method 
set out in the opinion in this case. Ibid. 

3. Same-Trusts.-The fact that  a testator has bequeathed to his widow 
the discretionary control of a n  interest in his estate for the use and 
benefit of the children of the marriage cannot affect the imposition of 
the inheritance tax upon such interest. Chapter 438, section 6, Laws 
1909. Ibid. 

4. flame-During ~'idow7rood-I~tter~1r~tatio?t.-d bequest of a n  annuity 
to the widow of the testator and the testator's children during her 
widowhood is construed, for the purpose of valuing the children's 
interest subject to the inheritance tax, as  for her life, and this should 
be ascertained and determined in accordance with the espectancy 
fixed by the life tables and other competent evidence thereof as  per- 
mitted in such instances. S. Q. Bridgers, 161 N. C., 246, cited and 
distinguished. Ibid. 

5. Taratim-Taz List-Personaltu Omitted-Bark Taw-Comty  Corn- 
missloaer8.-TThere specific propertr has been omitted from the tax 
list by the owner or person required by law to list it, the county 
commissioners shall enter the same on the dnplicate of the next suc- 
ceeding Fear in which it  shall h a ~ ~ e  escaped taxation. and the alder- 
men of a city shall do lilremise. Revisal, sec. 5232. Guano Co. 1;. S e w  
Bern, 258. 

6. Taxation-Clziformitu-Co?tstit?ltio?zal Law-Equalixatiolt-Xtat?ltes- 
Eacessi1;e VaTuation-Our Constitution requires that  all  taxes, 
whether levied by State, county, city, or town, shall be laid b~ a 
uniform rule, which can only be done, as  to property. by providing 
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TAXATION- Cotltinzced. 
for one valuation; and by statute creating a county board of equali- 
zation, with authority to hear and determine complaints as  to im- 
proper valuation and excessive rates, etc., Revisal, secs. 5231, 5233, 
5236, the county board is given exclusive original jurisdiction to grant 
relief against excessive valuation, and the valuation thus determined 
by i t  is binding upon cities and towns and must be adopted by them. 
Ibid.  

7. Sarnc-Pleadings-Devzl~ri~er.-The conlplaint in an action against a 
city to recover for taxes paid must allege that the valuation com- 
plained of is greater than that fixed by the county board of equaliza- 
tion, or the tax he was forced to pay was greater than i t  would have 
been if correctly computed a t  the legal rate on the valuation properly 
ascertained, or a demurrer thereto will be sustained. I b ~ d .  

8. Taratzo7~-Cortstitz~tio~iaZ L a x  -- Counties - Special Tax -Poll Tax.- 
Article I-, section 1, of our Constitution, providing a n  equation be- 
tween the property and poll tax, and requiring that "the State and 
county capitation tax shall never exceed $2 on the head," is related 
to and should be construed with sections 2 and 6 of the same article; 
and it  is Held, that the limitation imposed is for a levy for the ordi- 
nary expenses of the State and county governments, which, under 
section 2, is to be applied, so f a r  as  it  relates to the poll. to the pur- 
pose of education and the support of the poor; and that under section 
6 taxes may be "levied by the commissioners of the seTeral counties 
for county purposes in like manner with the  stat^ taxes, and shall 
never exceed the double of the State tax, except for a special pur- 
pose, and m-ith the special approval of the General Assembly." Uoose 
w. Commissiolrers, 419. 

9. Same-Statz~tes-Equntzo~t-Boptd Isstces-The limitation as  to the 
levy 011 poll t a s  prescribed by Article V, sections 1 and 2, of our Con- 
stitution does not apply to the levy of a special tax by a county for 
road purposes, authorized by the Legislature under section 6 thereof, 
submitted to the vote of the electors of the county and duly approved 
by them; and where the statute authorizes a n  issue of bonds for such 
purpose upon the property and polls, providing that the ecluation 
between the property and poll tax be observed, and a t  the time the 
taxes of the county have reached the limitation imposed by Article V, 
sections 1 and 2,  bonds issued in accordance with the provisions of 
the statute are  not void on the ground that the statute authorizing 
them is unconstitutional for that the poll tax in the county would 
exceed $2, and the equation prescribed would make i t  impossible to 
separate the property special tax from the special tax on the poll. 
fbid. 

10. Taratiolz-Coulzties-SpecinZ Tnr-Statutes-Legislathe Powe1.s-Con- 
st~tutboiiul Law.-The constitutional power conferred 011 the Legisla- 
ture to authorize counties to l w y  a special tax upon the property and 
poll for special county purposes is essential to the esistence of the 
State, and in the exercise of this power the Legislature is supreme. 
The doctrine of stare decisis discussed. Ibirl. 

11. Tarratioft-Cou~tcies-Special Tax-Polls-Elector - Disqualification.- 
Where the Legislature, in the exercise of its power (Art. V, sec. 6 )  
confers on x county the authority to levy an additional tax in excess 
of the poll tax of $2 (secs. 1 and 2 ) ,  a failure to pay this additional 
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TAXATION-Co~tinued. 
tax on poll does not disqualify the person failing to pay i t  of his vote ; 
for this only applies to the failure to pay the poll tax leried directly 
under the limitation of Article V, secs. 1 and 2. Ibid. 

12. Taxation-Counties-Roads-Fecessaries.-A levy of taxes authorized 
by statute for road purposes of the county is for a necessary expense. 
Ibid. 

13. Taxatzoiz-Statutes - Bond Isszccs - P a r  - Resales.-Where a statute 
authorizes a county to issue special tax bonds a t  their face value. to 
bear 5 per cent interest, and time certificates of deposit for a short 
period of time bearing only 2 per cent are  partly taken in exchange, 
the difference in the interest rate reduces the purchase price of the 
bonds to belo~v par, and the transaction is void, requiring a resale in 
accordance with the terms of the statute. Ibid. 

14. Taxation-License Tax-Forezgn Corporations.-Foreign corporations 
do business here by comity of the State, and the latter may impose 
a license tax as  a condition upon which such corporations may do 
business here under the protection of our laws, where such is not an 
interference with interstate commerce, or the tax otherwise invalid. 
Trust Co. ti. Young, 470. 

15. Banze-Gross Earni?%gs-In.~?crance~-A license tax imposed as  a condi- 
tion upon which a foreign life insurance company may do business 
here may be fixed by a percentage upon its gross earnings within our 
borders. Ibid. 

16. Same-Btatfctes, Interpretation.-The mrious statutes contained in 
Schedule I3 of our revenue laws, taxing gross earnings within our 
borders of foreign life insurance companies, brought forward in sec- 
tion 3175 of the Revisal and subsequent statutes, and section 4515 
of the Revisal, codifying and classifying the insurance laws, should 
be construed as a whole as  constituting one scheme of taxation, and 
thus construed, it  is Held, that the tax imposed upon the gross eam- 
ings of such companies derived within the State is s license or occn- 
patioil tax. Ibid. 

17. Xanze-Direct Remrttavce.-Where a foreign life insurance company 
has acquired business by reinsurance from other foreign companies, 
the policies being on the lives of residents of this State, ~ h o  remit 
their premiums direct to the home oflice, the company by recei~ing 
remittances in this manner may not escape taxation to that  extent 
upon its gross earnings, d e r i ~ e d  within the State, for the license tax 
imposed by the statutes is not a tax upon the receipts, but a tax 
equal to 2% per cent on their gross amount, and not coilfined to cash 
received or collections actually made within our borders. Ibrd. 

18. Taxation-Liceme T~T-Cross Receipts-Constitutional Lau-Corn- 
m6rce.-The license tax imposed upon the gross receipts of insurance 
companies on biisiness written within the borders of our State, Re- 
visal, secs. 517.5, 4515, is not in contravention of the Fourteenth 
Amendment to the Constitution of the United States, as  to due pro- 
cess and the equal protection of the lam, nor a burden upon interstate 
commerce, being restricted to intrastate commerce, and not estend- 
ing beyond the boundaries of the State. Ibid. 

19. Taxtrtion-Schools - P o w  Jf onths Term -Reference - Mandamus - 
Costs.-It having been established by a reference in this case that the 
tax levied by the county commissioners mas snfficirnt for a four 
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TAXATION-Cofltinued. 
months term of school: Held, a mandamus to compel them to issue 
an additional levy for that  purpose a t  the suit of the county board of 
educatioil was improper. Cost of appeal taxed against plaintiff; 
allowance to referee, etc., taxed equally against the parties. Board 
of Education v. Board of Conznzissioners, 861. 

20. Taaation-Irckerita?zce Tax-I?rte?-p?.etatio?z.-Our inheritance tax laws 
should be liberally construed to the end that all property coming 
within their provisions may fairly and reasonably be taxed, keeping 
in view the history of this legislation and the statutory amendments 
made from time to time. S. u. Scales, 916. 

21. Same-"Sectio7r."-Our statutes passed upon the subject of inheritance 
tax are construed as  showing an advancing tendency to include all 
property to decrease exemptions, and to maintain a distinct classifi- 
cation of persons, placing the lineal descendant, the lineal ancestor, 
husband and wife in the most favored class. and the stranger and 
the corporation in the class subject to the highest t a x :  and con- 
struing the Act of 1913, applying the exemptions only to those in 
the first class, with the Act of 1915, reducing the classifications from 
five to three, and allowing an exemption of $2.000 to "all other bene- 
ficiaries in this section" : Held, the word "section" TXLS intended and 
meant for the subdirision in which i t  was placed, and does not apply 
to the whole section to exempt strangers of the blood of the testator 
along with the beneficiaries of the first class. Ibid. 

22. Sanze-Inte~t.-The inheritance tax lam, in grading the widow and 
blood relations, etc.. of the deceased into one classification, exempt- 
in$ property to the value of "$2,000 to a child orer 21," and per- 
mitting but one exemption to grandchildren of one child of the de- 
ceased, etc., cannot rationally be construed, by the additional words 
to this classification, "all other beneficiaries in this section. S2.000," 
to apply to the second and third classification, so as  to give this ex- 
emption to strangers of the testator's blood, who take under his will. 
Ibid. 

TAXES. See School District, 5 ;  Principal and Agent, 13 ;  Executors and 
Administrators, 3. 

TAX LIST. See Taxation, 5. 

TAXPAYER. See Actions, 5. 

TEACHERS. See Trials, 2. 

TECHNICAL ERROR. See Appeal and Error, 51. 

TELEGRAPHS. See Limitation of Actions, 26. 
1. Teleqraphs-Easenre1~ts-RigI~f8 of TPay-Additio?zal B~cl'de?i-Cornpew 

sation-Da~~zaycs.-The construction of a telegraph company's lines 
upon a railroad right of n a y  imposes an additional bt~rden upon the 
fee-simple title to the lands which entitles the owner to compensation. 
Teetel- v. Trl. Co., 783. 

2. Teleqrap1is-Easenrc1Lts-Rig1~ts of TVav - Requisition of Right. - A  
telegraph company can only acquire an easement in lands for con- 
struction and maintenance of its lines by grant, or parsnant to the 
statutes, Re\-isal, sees. 1572, 1573, or by a d ~ ~ e r s e  and continuous use 
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TELEGRAPHS-Con tiut ued. 

for twenty years, the period of the acquisition by such user for five 
years, allowed to railroad companies by Revisal, see, 394, not extend- 
ing to telegraph companies. Ibid. 

3. Telegraplcs-Ease?ne,ct-RigIzts of TVay-Permanent Damages-Rigkt 
to Repair.-Tpon payment of a recorery for permanent damages for 
a right of way in plaintiff's action of trespass against a telegraph 
company, the defendant, so fa r  as  the plaintiff is concerned, acquires 
the right to maintain its lines on the land for an indefinite period, and 
to enter on the same n-henever reasonably required for the planting, 
repairing, and preservation of its poles and other property. Ibzd. 

4. Teleg7,apl~s-Easements-Rights of TVa2/-Xea.sure of Da~nages-Pros- 
pecttve Values.-In admeasuring the damages for the imposition of 
an additional burden upon the plaintiff's land by the construction and 
maintenance upon a railroad right of may by the defendant telegraph 
company of its line of poles and n-ires, the inquiry is not confined to 
the diminution in value of the land as  then used, but is extended to all 
the uses for which it  is adapted or applied and 17-hich may be reason- 
ably anticipated in the further use or development of the property ; 
and under the circumstances of this case i t  is Held, that  the inquiry 
should not be confined to the diminution of plaintiff's land as farming 
lands, but that its availability for factory sites mas properly consid- 
ered. Ibid. 

TELEPHONE COMPANIES. See Kegligence, 11. 

1. Telephone Co??&paizies--Streets-Abtittw 01r;ners-Shade Trees-Dam- 
ages-,l~rrnicipal Cor~~orations-Title-Sn~lctio~b.-The owner of land 
abutting upon the streets of a tom1 may recover damages for cutting 
shade trees on the sidewalks in front of his property which afforded 
protection thereto, in his action against an indil-idual or corporation 
so mutilating the trees in fnrtherance of some private interest, though 
the ultimate title to the streets is  in the municipality, and the acts 
complained of were done with its sanction. Wlreeler v. Tel. Co.. 9. 

2. Telepl~one C1onzpa?zies-Streets-Abt~tting Ozcners-Shade T~ees-Dam- 
ages-Pwzitive Damages.--Where in a n  action for damages against a 
telephone company it  is shown that defenda~t ' s  employees cut shade 
trees on the sidewall; in front of plaintig's dwelling in a t o n n ;  that  
they had commenced to cut the trees before the owner was aware, 
and continued to cut after having been forbidden by his wife, claim- 
ing permission from the municipal authorities, and replied to the 
objection of thc plaintiff's wife with the statement that  they would 
cut down the trees, if this would be no more objectionable than trim- 
ming them: Held, sufficient to sustain a verdict awarding punitive 
damages. Ibid. 

3. Telephone Companies - Shade Trees - Danzages - Torts - Abuttiwg - 
Oz~~~cei~-Title-Possess~oi~-P~~esz~n~ptio~~~~.-O~~e who is in possession 
of a town lot abutting on a street on the sidewall; of which a tele- 
phone company has cnt the trees to run its wires through, and who 
asserts ownership of the iot under a deed, may maintain his action 
against the company a s  a wrongdoer, nothing else appearing, for as  
to i t  such occupant will be presumed to be the onmer until the 
contrary is  mad^ to appear. Daniels v. R. R., 158 N. C., 418. cited and 
distinguished. Ibid. 
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TENANTS BY CURTESY. See Pleadings, 2.  
1. Tenant by the Curtesy-Evidence-Issue Born Alive-Interest.-Where 

the defendant is in possession of the lands in dispute, claiming the 
right thereto as tenant by the curtesy, i t  is competent for him to 
testify directly to the fact that issue of the marriage had been born 
alive, notwithstanding his interest in  the result of the action. which 
goes to its weight and not to his competency to testify thereto. 
B'lenzing v. Sexton, 250. 

2 .  Tenant by t7~e Curtesy-Issfbe Born Alive-Instructions-AppeaZ and 
Error.-As to whether it  is necessary for the child to have an inde- 
pendent life from its mother after the severance of the umbilical cord 
in order for the husband to be tenant by the curtesy consummate in 
his wife's land, after her death, q m r e .  But when there is evidence 
that  the child existed independently of the mother, for a while, a 
charge to the jury that they must so find in order that the defendant 
should establish his right as  tenant by the curtesy, if erroneous, is 
not error prejudicial to the plaintiff. Ibid. 

3. Tenant by the Curtes$/-Issue Born Alive-Wife's Declaratio~~s-Evi- 
dence.-Where the defendant claims title and possession of his wife's 
land after her death, as tenant by the curtesy, declarations of the 
deceased wife that  the child was not born alive are incompetelit as  
eridence, if not shown to have been made ante Zitem motam. Ibid. 

TENANTS FOR LIFE. See Tenants in Common, 4. 

TENANTS I N  COMMON. See Parties, 1. 
1. Ten1int.s in  Conzmo~~-Partition of Lands-Oral Partitioft-dcgui- 

escc?zce-Esto1~pel.-dn oral partition of lands among tenants in com- 
mon is not void, bnt voidable, and evidence is admissible to shom 
ratification of the partition made, or conduct from which the parties 
seeking to disregard it are  held to be estopped from so doing. Collier 
u. Paper Corporatiom, 74. 

2. Same-Lapse of Time.-Where parties seeking to aroid an oral parti- 
tion of lands have lived on the portions allotted to them and peaceably 
and continuously accepted it for twenty years or more, they are  
estopped to deny its validity. Ihid. 

3. Same - Emecutors and Administrators - Donees of Pozcer - Xarried 
1Vomen.-Where the testator has conferred upon his executors the 
power to partition his lands among certain of his beneficiaries, they 
act, in  making the partition, sui ju?^is, as  donees of such poxver, and 
where they hare made an oral partition, the statute of limitations 
begins to run from its date, notwithstanding the fact that  one of the 
parties was a married woman. Ibid. 

4. Same-Estates-Tenants for Life - Remnindermeu. - ,4 testntor de- 
vised his lands to two of his daughters for life, and a t  their death 
to their children, upon certain contingencies, the lands to be divided 
among the life tenants by the executors, who accordingly exercised 
the power, without writing, except maps of the division mere made by 
surveyors they einploged for the purpose. Each of the life tenants 
entered into and remained in possession of the lands allotted to them, 
respectively, for twenty years or more. Held, the life tenants, by their 
conduct, are  estopped to deny the validity of the partition, which is 
binding upon their children and those claiming under them. Ibid. 
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TERM. See Judgments, 1; Courts, 6, 7, 8. 

THREATS. See Assaults, 1 ; Homicide, 10 

TICKETS. See Carriers of Passengers, 4. 

TIMBER. See Deeds and Conveyances, 16, 18, 19 ; Reference, 8 ; Principal and 
Agents, 2. 

TIMBER DEEDS. See Instructions, 2. 
Timber Deeds-3feasrcrcrnents-Exceptions-Bzirdelz of Proof-Deeds and 

Con.ceuances.-Where in an action for damages brought against the 
grantee of a timber deed for cutting timber of smaller size than that 
specified, the defendant claims that the trees thus cut came within 
a n  exception in the deed permitting it  to be done for certain particu- 
lar purposes, he having peculiar knomledge of the facts, has the burden 
of showing that they mere cut and used for the purposes specified. 
Bradshaw v. Lumber Go., 219. 

TITLE. See Carriers of Goods, 3 ; Deeds and Conveyances, 6 ,  16 ; Telephone 
Companies, 1, 3 :  Limitation of Actions, 2 ;  Courts, 9 ;  Office, 1 ;  Criminal 
Law, 5 .  

TORTS. See Municipal Corporations, 4 ; Telephone Companies, 3 ; Negligence, 
7, 10, 11 ; Contracts, 16 ; Carriers of Goods, 38 ; Remoral of Causes, 12 ; 
Appeal and Error, 39. 

1. Torts-Damages-Promimate Cause.-A wrong-doer is responsible in 
damages resulting directly and proximately from the tort he has 
committed; but if the cause is  remote in efficiency and does not nat- 
urally result from the tort, it mill not be considered as  proximate. 
Garlafzd v. R. R., 638. 

2. Saflze-Carriers of Passe~zgers-A7egZigence-Interweniqzg Came-Tria1.r 
-Courts-Questions of Law.-Where a railroad company has negli- 
gently carried a female passenger a mile or two beyond her station, 
causing her to walk that  distance to her home with a suitcase, and 
the failure of her husband to meet her ;  and it  appears that, a t  the 
time the weather was clear and pleasant, but she was caught in  a 
storm before she reached home, after having stopped a while on her 
way a t  a friend's: Held, the damages she may have sustained by 
reason of the storm were caused by an independent. interrening act. 
the act of God, and not those arising provimately from the carrier's 
tort, and a re  properly excluded as  an element of damages as  a matter 
of law. Ibzd. 

3. Torts-Qarrirrs-Daflzayes - Contmcts - Prorimate Cause -Where a 
carrier is sued for damages in tort for a neglect of its duty in negli- 
gently carrying a passenger to a station beyond her destination, the 
rule that  the damages must hare been within the contemplation of the 
parties, applying to breaches of contract, has no application. Ibid. 

TRANSCRIPTS. See Courts, 3 ;  Appeal and Error, 47 

TRANSFER OF CAUSES. See Removal of Causes. 1, 2.  

TRESPASS. See Injunction, 2 ;  Limitation of Actions, 14, 2 5 ;  Deeds and 
Conveyances, 17, 19 ;  Appeal and Error, 34; Negligence, 10. 

TRESPASSERS. See Carriers of Goods, 40. 
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TRIAL BY JURY. See Reference, 1, 4. 

TRIALS. See Carriers of Goods, 6, 36 ;  Contracts, 5 ,  6, 24; Damages, 3 ;  
Evidence, 3. 8, 16 :  Instructions, 1, 7, S,  11, 19, 21; Master and Serrant, 
1,  6. 9, 11 ; Homicide, 2, 4, 7, 8, 10, 11, 14 ;  Principal and Agent, 3, 6, 
7 ;  Railroads, 2, 7, 12, 14, 21, 24, 28; Negligence, 2, 6, 1 4 ;  Wills, 1, 3, 
19, 20, 31; Appeal and Error, 8, 22, 23, 30, 32, 38, 66, 61; Verdicts, 2 ;  
Limitation of Actions, .5, 8, 19, 21, 22; Reference, 2 ;  Insurance, 6 ;  
Mortgages, 5 ;  Pleadings. 5 ;  Carriers of Passengers, 3. 6, 7 ;  Bills and 
Sotes, 2, 8 ;  Deeds and Coareyances, 1.5, 19, 24, 31; Vendor and Pnr- 
chaser, 4, 10 ; Banks and Banking, 3 ; Judgments, 19 ; Release, 3 : Usury, 
2 ;  Torts, 2 :  Commerce, 2 ;  Sale, 2 :  Estoppel, 1 ;  Carriers of Goods, 41 ; 
Criminal Law, 6, 12, 16, 24, 2.5 ; Courts, 14. 

1. Trials-Evidence-Letter of Credit - Payment - Burden of Proof. - 
Where in an action to cancel a note and mortgage the defendant sets 
up as  a counterclaim a n  amount due under plaintiff's letter of credit 
for goods sold and delivered to another, which letter the plaintiff ad- 
mits, but pleads payment, the burden of proof is on the plaintiff to 
show that the alleged paxments had been made. Thrash v. Ould, 728. 

2. Trials-Cotrrts-Erpresrion of Opi?~io?~-Statntes-SchooZs-Tea~7~e1-s- 
Bssau1ts.-Where a school teacher is tried for an assault upon a lad, 
his pupil. and the evidence is conflicting as  to x~hether he acted in 
the exercise of proper chastisement, or "slung him around," hit him 
against a wall, and he fell to the floor, causi?lg an injury, a charge of 
the judge to the effect that the judge believed in whipping posts, but 
that  the defendant had no right to sling the boy against the house and 
bruise him, and that  the proper way v a s  to have taken a switch and 
whipped him. is  an expression by the court of his opinion on the evi- 
dence, forbidden by the statute. S. v. Williams, 894. 

3. Trials-Evidelrce-Ex-convicts-Qtiestio?~ for Juru.-A guard indicted 
for unlawfully assaulting a convict may be convicted upon testimony 
of ex-convicts. the weight and credibility of such evidence being for 
the jury. X. v. Mincher, 896. 

4. TriaZs4uries-Ofifel" in Charge-Remarks-Appeal and Error.-.% re- 
mark to the jury by the officer having them in charge while deliberat- 
ing upon their verdict, that  the judge would keep them until Sunday, 
though authorized by the judge, would not be reversible error. X. v. 
Burton, 939. 

TRUSTEE. See Bankruptcy, 8. 

TRUST FUNDS. See Mechanics' Liens. 8. 

TRUSTS. See Estates, 2, 4 ;  Vendor and Purchaser, 1 ;  Taxation, 3 ;  Limita- 
tion of Actions, 11 ; Riortgages, 4, 3, 6 ; Wills, 29 ; Mechanics' Liens, 4. 

1. Tricsts-Xfaftites-Beneficiaries-Parties.-Revisal, sec. 404, p ro~id ing  
that "a trustee of an express trust may sue without joining with him 
the person for whose benefit the action is proqecuted" does uot apply 
so as  to exclude the beneficiary as  a necessary party in a snit inrolving 
the question as to whether the trustee has exceeded his authority 
under the terms of the instrument creating the trust, and wherein the 
interests of the beneficiar~ may be seriously affected. Barbee v. 
Pennu, 653. 

2. Sanze-WilTs - h'xectrtors - liltwests - $1 erits -Appeal and Error. - 
Where in a suit by the executors to remove a cloud upon the title to 



TRUSTS-Continued. 
lands where they had contracted with the defendants to sell upon 
certain terms, the question inrolved affects the right of the executors 
to make the contract under the terms of the will, they alleging in 
their own behalf and in behalf of the beneficiaries the want of such 
power, and the defendant insisting on a specific performance of the 
contract. and also asking damages for its breach; and it  appears that  
the beneficiaries are  necessary parties to the suit, bnt were not so 
made: Held, questions as  to whether the executors acted nithin the 
powers conferred. or whether they had divested themselves of the 
power to sell advantageously, etc., affect the merits of the cause, and 
consideration thereof mill be postponed until they shall hare properly 
been made parties thereto. Ibid. 

TRUSTS AND TRTJSTEES. 
1. Trusts awl Trustees - Parol Trusts -Deeds and Conveyances. - A 

grantor in a conveyance of lands reciting the consideration that the 
grantee should pay off a certain mortgage thereon is estopped by his 
deed from setting up a resulting trust in his favor and want of con- 
sideration, and showing that the grantee agreed by parol to pay off 
the mortgage from the rents and profits of the land. Tl'alters 1;. TVal- 
ters, 328. 

2. Trusts a ? ~ d  Trustees-Par07 Tnksts-Deeds and Cotzvegances-Statzcte 
of Frauds.-A parol trust in fa\-or of the grantor, that the grantee 
pay off a mortgage thereon from the rents and profits, being unen- 
forcible, i t  is incompetent to further show by parol that the grantee 
had then obligated himself to sell the lands and pay his grantor a 
part of the proceeds of sale, as  such falls within the meaning of the 
statute of frauds. Ibid. 

ULTRA VIRES. See Railroads, 10, 12. 

UNDUE ISFLUENCE. See Wills, 2, 3, 22; Appeal and Error, 9. 

USURP. See Instructions, 7. 
1. Usury-Coqztracts-Intent-Interpretation.-myhere in an action to re- 

corer for alleged usury charged, the e17idence is conflicting as  to 
whether the defendant loaned the plaintiff money a t  a n  excessive or 
usurious rate of interest, to purchase a n  automobile, taking title to 
himself to protect himself in the transaction: or n~hether the defend- 
an t  purchased the automobile, and sold i t  to the plaintiff a t  an ad- 
vanced price. or for a profit, the intent of the parties and not the 
form of the transaction should be considered. Jfonlz c. Goldstein, 615. 

2. Usuq-Trials-Biirden of Proof.-Where the plaintiff sues to recover 
for usury alleged to hare been charged him for a loan of money to 
purchase an automobile, and the evidence is conflicting as to whether 
the defendant loaned the money, or purchased the car and sold it  
to the plaintiff for a profit, the burden of proof is upon the pl~intiff 
to establish, by the prelsonderance of the evidence, the fact that the 
money nTas loaned to him nnder a n  agreement reqnirinq him to pay 
more than the legal rate of interest; and, if paid, that the defendant 
receked it  as  usurF, or with knowledge that it  was usury, or IT-it11 
the wrongful intent of violating our statute upon the subject. Ibid. 
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TRUSTS-Contitzued. 
3. Usury-Pleas-Cotcnte?.claim-Cross Action.-A plea of usury by a 

surety in a n  action against him on the note, by way of counterclaim, 
is in effect a cross action. Bank v. Loven, 666. 

4. Ea9ne-Statutes-P,-i~zcipaZ and Szcrety-Actions-Cozcnterclnim.-Re- 
risal, see. 1951, providing that in an action brought to recover upon 
a note, etc., i t  shall be lawfnl for the one who has paid usury thereon 
to plead the penalty as  a counterclaim, recover twice the amount of 
the interest paid, and the forfeiture of the entire interest, should be 
construed in the light of the history of legislation on the subject. to 
ascertaiii the legislative intent; and when so construed i t  is Held, 
that when the principal debtor has become bankrupt, after haring 
paid interest a t  an nsurious rate, and the surety is sued on the note, 
the defendant may set up such payment by way of counterclaim. 
S. v. Jolmson, 170 N. C., 169, cited and applied. Ibid. 

5. Sa~ne-Stlb?-ogatio1t.-7.V11ere the principal of a note has paid usurious 
interest to the payee thereof, and the payee sues only the surety, 
the surety is entitled to all of the defenses of the principal debtor, 
and he may set up the usury paid by his principal as a counterclaim: 
for otherwise the payee could collect the usurious interest, and never- 
theless recoyer the whole amount of the debt by suit against the 
surety alone. Ibid. 

VALUATION. See Carriers of Goods, 20. 

VALUE. See Criminal Lam, 11. 

VARIANCE. See Courts, 6 ;  Indictment, 1. 

VENDOR AND PURCHASER. See Evidence, 10 ; Contracts, 6 ; Limitation of 
Actions, 16, 17. 

1. V e ~ ~ d o r  and Pureicaser-Proceeds of Sale-Trusts-General Assign- 
ment-Prioritbes-Coqnmt~zgLi?~g of Goods.-A partnership conducting 
a general merchandise bnsiness, including the sale of fertilizers. 
handled the plaintiff's fertilizers and that of others, under agreement 
that the proceeds of the sales of plaintiff's fertilizers should be segre- 
gated and held in trust to be paicl over to it ,  which they failed to do, 
and made an assignment for the benefit of their creditors. The plain- 
tiff being unable to identify such proceeds, it  is Held, that  it  n a s  not 
entitled to any preference over the other creditors in their action 
against the trustee; and this principle applies to the proceeds of 
collateral notes which the partnership set apart  for plaintiff, which 
had not been registered or sent to it, and which conld not be iclenti- 
fied. The doctrine of confusion of goods is not applicable to this 
case. Chemical Co. Q. Rogers, 154. 

2. TTendor aud Purc7lnsel--,lierclzandise in  Bulk-Statz~tes-Burden of 
Proof.-Under our statute the sale of a stock of merchandise, in 
large part  or as  a whole, in bulk, is prima jncie evidence of fraud, 
and renders the transaction void, unless the seller has complied with 
the statutory requirements as  to inventory and notice to his creditors, 
with the burden on him to show that he has done so. Gregory's 
Suppl. to Pell's Revisal, see. 964a. Gallup v. Rozier, 283. 

3. Same-Instructio?zs-dppeal and Error.-In a n  action to set aside the 
sale of a stock of merchandise in bulk (Gregory's Suppl. to Pell's 
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VENDOR AND PURCHASER-Continued. 
Revisal, see. 964a) as  void against creditors, i t  is for the jury to 
determine the fact as  to whether the seller had complied with the 
statutory requirement as  to invoice, notice to creditors, etc., upon his 
eridence that  he had done so, under proper instructions from the 
court;  and a charge in effect that if he had failed in this respect 
the transaction was prima facie fraudulent, and not that  i t  was void, 
is reversible error. Ibid. 

4. Vendor and Purchccser-&fel~t'7~andise in Bulk-Statutes-Burden of 
Proof-Trials-Euiderzce-Qq~estions for Jury.-The burden of proof 
on the affirmative of the issue as  to fraud in the sale of a stock of 
merchandise in bulk remains with the plaintid in this action to set i t  
aside, eren if the seller had complied with the statute (Gregory's 
Suppl. to Pell's Revisal, see. 964a), as  in that  case the sale in bulk is 
still prima facie evidence of fraud under the statute, leaving it for the 
jury to determine the ultimate fact of fraud, upon the evidence. Ibid. 

8. VenrZor and Pz~rclzaser-3fercAa?zdise in  Bulk-Statutes-Time of No- 
tice-Definition.-The statutory requirement that the seller of a 
stock of merchandise in bulk shall give notice thereof to his creditors 
"within seven days" is interpreted to mean that such notice may be 
given a t  any time within the number of days specified. Ibid. 

6. Vendor and Purclzaser - Title - Registration.-A conditional sale re- 
serving title in the vendor is good between the parties without regis- 
tration. Dry-Kiln Co. u. Ellingto?%, 481. 

7. Same -Mortgages - After-Acquired Property. -A mortgage of after- 
acquired property, though not good a t  common law, is now upheld as  
valid; but the mortgagee's right of lien is subject to the conditions 
in which the after-acquired property comes into the mortgagor's bands, 
and if the mortgagor has obtained i t  subject to the reservation of 
title in the Tendor, the general lien of the prior mortgage is subject 
to the vendor's right, though the constitutional sale is unrecorded, and 
the property has been annexed to the land and become a fixture 
thereon. Ibid. 

VERDICT, DIRECTING. See Instructions, 12. 

VERDICTS. See Mortgages, 3 ; Appeal and Error, 18 ; Judgments, 18 ; Con- 
tracts, 20 ; Courts, 13 ; Criminal Law, 20, 23. 

1. Verdicts-Interpretatio?z-Coul-Is.-A verdict of the jury may be inter- 
preted by proper reference to the pleadings, eridence, and charge of 
the court. Reynolds v. Eccpress Co., 487. 

2. Verdiots-Weight of Euide~rce-Trials-Court's Disci-etiofz-Appeal and 
Error.-A motion to set aside a verdict as  being against the weight 
of the evidence addressed to the sound discretion of the trial judge, 
and not reviewable on appeal. Collins 9. Casualty Go., 543. 

VESTED INTERESTS. See Deeds and Conveyances, 34. 

VESTING O F  INTERESTS. See Estates, 4. 

VIS LMAJOR. See Negligence, 1. 

WAGES. See Contracts, 27. 
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WAIVER. See Injunction, 4 :  Justice's Court, 1 ;  Reference, 1 ;  Deeds and 
Conveyances, 17, 32 ; Appeal and Error, 24, 26 ; Limitation of Actions, 17 ; 
Carriers of Goods, 32;  Contracts, 16, 17. 

WARRANT. See Criminal Law, 8. 

WASTE. See Estates, 3. 

WATER AND WATER-COURSES. 
1. W a t e r  and Water-cozwses - Diz'erting Wate r s  -Drainage Districts - 

Damages.-A district created under the drainage statute is not a po- 
litical agency of the State and is liable for the Frongful diversion of 
water to the damage of a lower proprietor of lands lying beyond the 
boundaries of the district, mhen those claiming such damage are in 
no wise claiming under such proceedings or under any party thereto. 
Setf ib%/ 2;. Cornrs., 163 N. C. ,  26, cited and distinguished. Learu v. 
Conzrs., 25. 

2. Same  - Drainage Commissioner - Xegligence - Unauthorized Acts.- 
The commissioners of a drainage district are  without authority to 
extend its calla1 beyond the limits of the district in such manner as  
to divert the flow of the water to the damage of the lands of the 
proprietor situate beyond its limits ; and they are  individually liable 
for such damages as are  caused by their unlawful or negligent acts in 
so doing. Ibid.  

3. W a t e r  and TVate7.-cocirses-State Grants-Iiaviqnble Waters-Riparian 
0ccner-TPhai.2;es-Rtatutcs.-The owner of lands adjoining nurigable 
waters can only acquire a qualified right to, or easement in, the use 
of such n-aters and the soil covered thereby, under the provisions of 
Revisal, see. 1696, restricted to the erection of m-harves on the side 
of deep water in front of the shore, etc., and incidental to the owner- 
ship of the riparian lands, and not independently thereof. R. R. v. 
W a y ,  774. 

4. Same-Irccidental to 0tc?iers7~ip-EmtinguisI~rne~zt-ReP.ILtry. - Where 
the riparian onmer of shore lands upon na~igab le  waters has entered 
upon the lands covered by the waters to deep water, and acqnired 
the right to build a wharf, etc., under the provisions of Rerisal, see. 
1696, and a strip of land along the shore line has been reclaimed and 
acquired by another, the original grant of easement by the State is 
extinguished, and the land so reclaimed becomes vacant and is again 
subject to entry under the provisions of the statute. See 8. c.. 169 
N. C., p. 1. The rights of riparian owners in land covered by navi- 
gable waters discussed by WALKER, J. Ibid.  

WHARVES. See Water and Water-Courses, 3. 

WIDOWHOOD. See Taxation, 4. 

WIFE. See Deeds and Conveyances, 14. 

WILLS. See Appeal and Error, 9 ; Removal of Causes, 3 ; Instructions, S ; 
Partition, 2 ;  Trusts, 2 ;  Estates, 7. 

1. Wills-Trials-Evidence-Questions for  Juqi.-In an action to set 
aside a will for mental incapacity and undue influence, testimony of 
a witness which tends to contradict his former evidence favorable to 
the mental condition of the testator is competent, the truth of the 
matter being for the jury to determine, and it  is also competent for 
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WILLS-Continued. 
him to testify from his own Bnowledge as  to the mental capacity of 
the testator to make the will. I n  re  Xtaub's Will, 138. 

2. Wills-Evidefrce-Contradictory Testinzonu-Undue Influence.-In an 
action to set aside a will for mental incapacity and undue influence, 
it  is competent for propounder's witness to state, on cross-examina- 
tion, that  the testator was a t  the time entirely under the dominion, 
direction, and control of a religions denomination which is the prin- 
cipal beneficiary under the will, and, as  corroboration of substantive 
evidence of mental incapacity. the dependent condition of testator's 
family. Ibid. 

3. Wills-Xe?ztal Incapacity-Undue Influence-Trials-Etiideme-Ques- 
tions for Jurjj. In  an action to c a ~ ~ e a t  a will there was conflicting 
evidence of mental incapacity and undue influence; that the wife of 
the deceased was dependent, that  his daughter had supported the 
family except for a small portion of the deceased's income from his 
property ; that  the testator devised only a small amount of personal 
property and $2,500 in real estate to his family, and $20,000 to the 
Christian Scientist Church, which dominated his actions and of which 
he was a member. Held, sufficient for the jury under proper instruc- 
tions. Ibid. 

4. Bame-Instrz~ctio+~s-Burde~z of Proof.-The instructions given by the 
court to the jury in this action to caveat a will, defining the right of 
the testator to dispose of his property as  he pleased, appljing the 
rarious phases of the testimony to the issues of mental incapacity 
and undue influence, defining the former, and placing the burden of 
proof on the caveator, a re  approved, Ibid. 

5 .  Wills-I??terpretation-"Lazvful Heirsn-Chilclren-Co~zti??~gent Interests 
-Defeasible Pee-Estates.-A will should be construed as  a whole 
and to give effect to every part ;  and in a devise to a granddaughter, 
S., of a certain house and lot. but should she die without lawful heirs, 
to certain named of the testatrix's other grandchildren, to construe 
the word "heirs" a s  general heirs, and vest the fee simple in S., would 
be to render other terms of the mill meaningless; and construing the 
will to arrive a t  the intent of the testatrix, i t  is Held, that the word 
"heirs" meant "children," and that S. took a defeasible fee, to be 
divested if she die without leaving children surviving her. Bizxell 9. 

Building Association, 159. 
6. Same-Lapsed Devise-Intestacy.-A devise to S. of certain lands in 

fee, defeasible upon her death without children, in which event to go 
to those of her brothers, by name, one of whom died in the testatrix's 
lifetime without having married, and S. and her other two brothers 
are  now living and the sole heirs a t  law of the testatrix: Held, the 
testatrix died intestate as  to the contingent interests of the deceased 
brother of S., one-third of which would vest in S. ; and pending the 
happening of the event which would divest the title of S, to the other 
two-thirds, she cannot make a good and indefeasible fee-simple title to 
the entire property. Ibid. 

7. Wills-Probate-Cuveat - Proceedings in Renz - Collateral Attack - 
Xtate Courts.-In this State the proceeding for probate of a will is  not 
a n  adversary suit inter partes, but a proceeding in rem in which the 
jurisdiction of the court, in the exercise of probate powers, is exclu- 
sive; and a n  adjudication of probate or an issue involved therein, 
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may not be assailed or questioned in any independent or collateral 
proceeding. Powell v. Watkii~s, 244. 

8. Wills-Costs-Court's Discvetion-Appeal and Error.-Where the will 
of the testator has been caveated and the will sustained, and it  ap- 
pears that  the estate consisted of lands, the costs of the proceedings 
are  not considered as  debts owed by the decedent, under the general 
rule that  residuary legatees a re  first to be paid; and the taxing of 
such costs against the estate proportioned among the devisees is a 
matter within the discretion of the trial judge, which will not be dis- 
turbed on appeal. Revisal, sec. 1268. I n  r e  Winston's dccoullt, 270. 

9. Wills - Caveat - Surveys - Costs - Executors and Adnzinistrators. - 
Where certain land contiguous to  the lands of other devisees are  de- 
vised, without direction in the will for a surveF or partition or for 
perfecting the title, the cost of survey and registration of deeds 
should be borne by the devisees of the lands, and i t  is not a proper 
charge against the estate to be paid by the executor. Ibid. 

10. Wills-Codir%ls--Interpretatio?z.-,4 codicil to a will should be con- 
strued as  in explanation or alteration thereof, or as  adding to or 
subtracting something from the will of which it  is a part. Alb?-ight 
v. Albright, 351. 

11. Wills-Heirs-Interpretation.-The words "heirs," "heirs of the body," 
or "bodily heirs" have under the statute the same significance, and 
the rule holding them to designate the class of persons who, by lam, 
take the property by inheritance or succession from one another is 
more insistent as  applied to conveyances inter- viuos than to testa- 
mentary dispositions. Ibid. 

12. Same-Ilztent-Children.-Though the words "heirs," "heirs of the 
body," or "bodily heirs" have a legal significance, and may under our 
statutes carry the estate in fee simple when appearing after the name 
of the grantee, this construction will not obtain when i t  clearly ap- 
pears from interpreting a will as a whole that the testator intended 
they should hare different meaning from the technical one. Ibid. 

13. Smne-Contingent Lirnitatio~is-Defeasihle Pee.-A devise of an estate 
in a will to a son, A. and his heirs, with codicil, "I further change 
the text of nly will to  the extent that  the word 'heirs' shall mean 
and be construed by my executors as  'bodily heirs,' so that  if one of 
my children shall die without learing bodily heirs, i t  is  my will that 
that child's part in  the distribution of my estate shall be equally 
divided anlong my grandchildren who are the bodily heirs named in 
the above mill" : Held, the devise to A. was a fee-simple estate, de- 
feasible upon his dying without leaving children. Ibid. 

14. Wills--I~zterpretatiorz-I~zter~t-Per~onaZit2~.-Tl~here the word "heirs" 
in a will is used in connection with the testator's disposition of his 
realty, the words in a codicil thereto which refers to i t  a s  a "dispo- 
sition of personalty" is not controlling as  to the intent of the testator. 
Ibid. 

15. Wills-I~zterp~etation-Contracts.-Where a paper-writing begins with 
the usual formality and declares itself to be the will of the testator, 
before making disposition of his property, and thereafter the testator 
revolies therein all  former wills which he had made, and it is duly sub- 
scribed and witnessed in accordance with the requirements for a will, 
i t  does not lose its character as  such, or assume that  of a contract, 

1178 



- - - - - -- 

WILLS-Co.ntinz~ed. 
because of a n  unsigned pro-c-ision that  the beneficiary agrees to support 
the testator "as long as  he l i ~ ~ e s " ;  and this clause may be disregarded 
as  surplusage, when the instrument has been retained by the testator. 
I n  r e  Edwards' Will, 369. 

16. Same-TJaliditl~ Upheld.-Where a paper-writing will operate as a mill 
and not a s  a contract, i t  will be upheld as  the former. Ibid. 

17. Wills-De~ises-Statutes-Poi-ms.-The power to d e ~ i s e  is purely stat- 
utory, requiring no special form to give the intention of the testator 
effect a s  his will. Ibid. 

18. Wills-Pvobate-EvicZence.-Evidence is snfficient for the probate of a 
paper-writing purporting to be a will which tends to show that  the 
subscribing witnesses went to the house of the deceased with an at- 
torney, the deceased said he wanted them to witness his will, which 
mas lying on a table in  the room, then signed it, saying it  was his 
will, requested the witnesses to sign it ,  the signing by the deceased 
and the witnesses being in the presence of each other. 1% re Broach's 
Will, 520. 

19. Wills - Probate - Intpeaclzing Evide?~ce-Burderz of Proof-Trials.- 
Where the formal execution of a paper-writing purporting to be a 
mill has been proven, i t  is prima facie the will of the deceased, de- 
volving upon the caveators the production of impeaching evidence. 
Ibid. 

20. Wills-Mental Capacit~-Evidazce-TVitnesses-Opiniorzs-Trials.-Iii 
proceedings to caveat a will a witness may be asked of his own 
knowledge whether in  his opinion the deceased possessed sufficient 
mental capacity to make the will a t  the time, know his property, his 
relatives, the claims they had upon him, and to whom he wanted to 
give his property. Ibid. 

21. Same-Instructions-InIeZligence,-Where the court has properly 
charged upon mental capacity of the deceased to make a will, a fur- 
ther charge that it  is not required that he should ha\-e had a high 
degree of intelligence is without error. Ibid. 

22. Wills-Undue Infithence-Wife-Husband and Wife.-Undue influence 
sufficient to set aside a mill must be more than that arising from 
affection and kindness, but must partake of the nature of f raud;  and 
such will not be inferred from the fact alone that  the deceased had 
devised his property to his wife, who was with him a t  the time when 
he executed the paper-writing, and attending him during his sickness, 
or the fact that hers was a strong and his a weak will. Ibid. 

23. Wills - Caveat - Parties-Eaidence-Presumptions.-mrhere a paper- 
writing is sought to be set aside for undue influence of the wife of 
the deceased, a requested instruction that the failure of the wife to 
testify mas a strong circumstance tending to prove i ts  invalidity, is  
properly refused, there being no parties to a devisavit we1 ?%ow Ibid. 

24. Wills-Signature-Exec.utiorz-Evidence-Request.-TTrhere there is  ev- 
idence that a paper-writing has been signed by the deceased and duly 
attested by the witnesses, and that the deceased declared it to be his 
mill, a requested instruction that there was no evidence that the will 
was prepared a t  his request is properly refused. Ibid. 

25. Wills-Caveat-Burden of Proof-Presumptions-Instruetio?~s.-In pro- 
ceedings to caveat a will, the burden is upon the caveator to  show 
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undue influence, if such is  relied on to set aside the writing; and 
his prayer for instruction that if the person benefited procured the 
same or advised the terms of the instrument, i t  would raise a pre- 
sumption of undue influence, and the j u r ~  should so find unless ex- 
plained to their satisfaction, is properly refused. Ibid. 

26. Wills - Xental Capacity - Evidelzce-Qircu?~tstance-Blank Space.-8 
paper-writing purporting to be a will which appoints the deceased's 
wife as  executor and guardian of minor children, should there be any 
a t  the time of his death, and in another section leaves a blank space 
for the appointment of an executor and guardian in the event the 
wife predeceased him, cannot be construed as  an anomaly of his ap- 
pointing her as  guardian for  the children after her death. and a cir- 
cumstance affecting the question of the deceased's mental capacity. 
Ibid. 

27. Wills-Ca~eat-~4d?nissions-Burden of Proof.-Upon trial of devisav-it 
%el mom the burden of showing the affirmative of the issue is upon 
caveator. I n  re  Arledge's WilZ, 563. 

28. WilZs-8poliatio~~-Perso~zal Actio?z-Probate-Caveat.-A personal ac- 
tion for damages will lie against wrong-doers in destroying a part of 
a mill certain legacies had been left to the plaintiffs, and 
which they a re  unable to establish a s  a mill, the measure of damages 
being the value of such legacies; and the action being for spoliation 
and suppression, i t  is  not necessary that  the m-ill should be proven in 
common form and attacked by a caveat to set it  aside. The court, 
af ter  stating precedents. also applied the maxim, there is "no m7rong 
without a remedy." Dulir~ v. Bailey, 608. 

29. Wills-Emecutors-Pomr of Sale-Trusts--Xaked Title-Heirs a t  Law. 
-Where the testatrix names three of her sons as  executors of her 
will, directing that they shall lay off certain of her lands into lots 
and sell the same in lots of such size as  they deem best, with pro- 
vision that any of the testatrix's children conld purchase before the 
sale in accordance with a specified method of valuation, to be charged 
against such child so buying in the distribution of the estate, and 
with further direction that the testatrix's children should express 
their opinion a s  to the management of the estate, the majority to de- 
cide what is reasonable: Held, the executors under the terms of the 
will are  given a naked power of sale, with the legal title in the heirs, 
subject to be divested upon a legal or proper execution of the polver. 
Barbee v. Penny, 653. 

30. Same -Deeds and Cowveyances - Contracts-Beneficiaries-Pa~tiea- 
Appeal and Error-Costs.-There the executors of a will are given 
only the naked power of sale of certain lands of the testatrix, and 
the title is  vested in  the testatrix's children, whose wishes in the 
administration of the estate are to be ascertained in a certain man- 
ner and regarded, and the executors have entered into a certain agree- 
ment n i t h  another for the sale of the lands a t  a certain price, for 
certain commissions of sale, etc., and then bring suit to set aside this 
contract as  a cloud upon the title to the lands, alleging that the heirs 
at law had demanded such action on their part, and the clefendant in- 
sists upon the specific performance of the contract, and also demands 
damages for its breach, alleging that  the executors were clothed under 
the terms of the wiIl with authority to make it, which the plaintiffs 
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deny : Held, the children of the testatrix, the beneficiaries under the 
trust, a r e  necessary parties to the action and entitled to set up mat- 
ters of benefit or disadvantage under the contract of sale; and it being 
necessary that  they should be parties so that the final decree as  to 
title will conclude them, on appeal to the Supreme Court, the case 
will be remanded to that end. The costs of appeal in this case, a re  
taxed equally against both parties. Ibid. 

31. Wills-Trials-Clca~zge of Issues-PI-cjudice-I?z~t~~zcctions--~Wental Ca- 
pacity.-Where in an action to c a ~ ~ e a t  a will the trial judge has stated 
that  he will submit three issues, as  to  the execution of the will, 
mental capacity of testator, and undue influence. and i t  is admitted 
that  the will was executed, and there was no evidence of undue influ- 
ence: Held, i t  was not prejudicial to the caveators that  the court 
only submitted the usual issue relating to the execution and validity 
of the will. The charge as  to the degree of mental capacity required 
is  approved. I n  r e  Fleming's Will, 840. 

WITNESSES. See References, 3 ; E~idence,  11 ; Wills, 20 ; Insurance, 11 ; 
Appeal and Error, 41; Courts, 12;  Court's Discretion, 1. 

Witnesses-Evidence Impeoc7~ing-Contradicthz-Appeal and Error.- 
Testimony which tends to impeach a witness, and brought out for 
that purpose, is  held not incompetent in this case as  contradictory 
evidence. S. v. Davidson, 944. 

WONEN. See School Districts, 2. 

WRITTEN CLAIM. See Carriers of Goods, 9. 

WRITTEN DEMAND. See Carriers of Goods. 20, 31, 32. 

WRONGDOER. See Contracts, 15. 

WRONGFUL DEATH. See Executors and Administrators, 2.  




