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CITATION OF REPORTS

Rule 62 of the Supreme Court is as follows:

Inasmuch as all the volumes of Reports prior to the 63rd have been re-
printed by the State, with the number of the volume instead of the name of
the Reporter, counsel will cite the volumes prior to 63 N. C., as follows:

1 and 2 Martin, 8 Iredell Law . . . . as30N.C.
Taylor, and Conf. % as 1N.C. 9 Iredell Law . . . . “ 31 ¢
1 Haywood O 10 Iredell Law . . . . “ 32 ¢
2 Haywood F - S 11 Iredell Law . . . . “ 33 «
1 and 2 Car. Law 12 Iredell Law ., . . . “ 34 ¢
Repository and } R S 13 Iredell Law . . . . “35 “
N. C. Term 1 Iredell Equity . . . “ 36 ¥
1 Murphey . “ 5 " 2 Iredell Bquity . . . “ 37 ¢
2 Murphey . T R 8 Iredell Equity . . . “ 38 ¢
8 Murphey . . . . . . “ T ¥ 4 Iredell Equity . . . “ 39 ¢
1 Hawks. . . . . . . % 8 % 5 Iredell Equity . . . “ 40 ¢
2Hawks. . . . . . . % 9 & 6 Iredell Equity . . . “ 41 «
3 Hawks. . . . . . . “10 * 7 Iredell Equity . . . “ 42 ¢
4 Hawks. . . . . . . “11 *# 8 Iredell Equity . . . “43 *
1 Devereux Law. . . . “12 ¢ Busbee Law . . . . . “ 44
2 Devereux Law. . . . “ 18 * Busbee Equity . . . . “45
3 Devereux Law. . . . “14 ¢ 1 Jones Law, . . . . “46
4 Devereux Law. . . . * 15 ¢ 2 Jones Law. . . . . ‘“47 *
1 Devereux Equity . . . “ 16 4 Jones Law. ., . . . “48
2 Devereux Equity . . . “ 17 4 Jones Law. . . . . “49 ¢
1 Dev. and Bat, Law . . “ 18 ¢ . 5 Jones Law . . . . . “50 ¢
2 Dev. and Bat. Law . . “ 19 ¢ 6 Jones Law. . . . . “B1
3 and 4 Dev. and “ o o« 7 Jones Law . . . . , “52 ¢
Bat., Law v 8 Jones Law . . . . . “353 ¢«
1 Dev. and Bat. Eq. . . “21 ¢ 1 Jones Equity . . . . “ 354
2 Dev. and Bat. Bq. . . “22 ¢ 2 Jones Equity . . . . “55 ¢
1 Irededl Law ., . . . “23 ¥ 3 Jones Equity . . . . “ 56 ¢
2 Iredell Law. . . . . “24 ¢ 4 Jones Equity . . . . “ 57 ¢
3 Iredell Law. . . . . “25 ¢ 5 Jones Hquity . . . . “ 58 ¢
4 Iredell Law. . . . . “26 ¢ 6 Jones Equity . . . . “ 59 *
5 Iredell Law. ., . . . “27 ¢ 1 and 2 Winston . . . “ 60 ¥
€ Iredell Law. . . . . “28 ¢ Phillips Law . . . . . “ 61 ¢
7 Iredell Law. . . . . “29 ¢ Phillips Equity . . . . “ 62 ¢

In quoting from the reprinfed Reports counsel will cite always the mar-
ginal (i.e., the original) paging, except 1 N. C. and 20 N. C., which are
repaged throughout, without marginal paging.
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JUDGES

OF THE

SUPERIOR COURTS OF NORTH CAROLINA

EASTERN DIVISION

W. M. BOND.ivrecrininrnncrensarscosessenseesrunae: Chowan
GeorRGE W. CONNOR... . Wilson

JouN H. KERR........ . Warren.
F. A, DaNIELS.... o Fourth.....ovinieciienccinnn, Wayne.

Pitt.

Lenoir.

Wake.

New Hanover.
Bladen.
Granville,

Rockingham.
.. Guilford.
Moore.
Mecklenburg.
Iredell.
Cleveland.
Catawba.

M. H. JUSTICE ..cccrirreerrreerveirrioneessrvessvennn: Eighteenthi....cocococennveeecennns Rutherford.
Nineteenth... . Buncombe,
G. 8. FERGUSON cviecvrrvrieanrmrercencsssenven: Twentieth....ocveevevinennincnnns Haywood.




SOLICITORS

EASTERN DIVISION
J. C. B. EHRINGHAUS .cccveininrenrnareesssises FUTSE ceeecrnnernecrrecrans evnsresinerens Pasquotank.
RICHARD G. ALLSBROOK......cccrrerersuerrrass SECONd.....comrvrirrerireerrreireeeiresnn, Edgecombe.
GARLAND E, MIDYETTE......ccconvererveresroecse! Third.....ccoeorceinenineecroressennen Northampton.
WALTER D. SILER.cirevrerrecenrserens Y1200 o - OO Chatham.
CHARLES L. ABERNATHY....cconimivecnssrens Fifth.oiricicneenerreeneniesnnene e Carteret.
H. E. SHAW....covnirnrnrmenmnsinrionisenes SIXthiiciiieninecsenecsesssnerens JLenoir.
H. E. NOREIS....coconrirmerersssrsessaseon SR (231 1% SOOI Wake.
H. L. LYON.cririenreirerenieecornessarssnersesesires Bighthuiicerivierir e ecnnendd Columbus.
S. B. MCLEAN......cccovvereervresrereresenrencrens NINthueeciecnnieeencessensen Robeson.

Orange.

................................... Surry.
Davidson.
Anson.
............................... Gaston.
HAYDEN CLEMENT cccoctinveeeereresnrnressnrassenns Fifteenth.....ccocccviniveninninenan. Rowan,
R. L. HUFFMAN..ccocecvvninennn, eeeretsinersoneesnen Sixteenth. .. Caldwell.
J. J. HAYES..cvirvvsieneesinenssnenrersieseseersronn Seventeenth.........ccccovvvevirennnn, Wilkes.
MICHAEL SOHENCEK..utiiieeeeersreecsssencrannsonss Eighteenth.......cccoevriverinnnennnnnd Henderson.
J. E. SWAIN..ccvimrrimrrrnrnrsmreersenrirecraren Nineteenth.......cccoveveienvirrinnnne Buncombe,
G. L. JONES.ccionemrnrnrernnn meereesrneersenrenen Twentieth....cccooveecrnreennnenn, «..Macon.,



LICENSED ATTORNEYS
FALL TERM, 1916

The following were licensed to practice law by the Supreme Court, August
Term, 1916:

Name. County.
SIDNEY SHEBRRILL ALDERMAN..c.citicireerrraruriseeseieriarmonsssessrasssssaensressmsssson! Guilford
REYNOLD TATUM ALLEN..ovornneenn, s e sretseeesaer e beres e, weeeerronnen s LEROIT
ARTHUR AARON ARONSON....... Wake
BENJAMIN FRANKLIN AYCOCK ‘Wayne
Isaac MAaYOo BATLEY Ounslow
ALFRED WALTER BAILEY... ..Beaufort

WILEY GOODLOW BABRNES..cccitrrienrrrerirsenteriarsinressissresrsersssasssetreassesnns e, Wake
GEORGE URIAS BATCOM. wiieenrererervrernrnenresnsermssernsesssserssssntesennns e Wake
WILLIAM STOVER BOGLE. . evmseetereecresemsserssieeesseeessessosseneessssssermns RSN Alexander
EPHRAIM LEIGH BRICKHOUSE.......ccoirirmmiiisiiniienierscinneerecnensesssansessonnons Tyrrell
GEORGE GRADY BRINSON.. eerereeresenrentene. PO Pamlico

ArNoLp WESLEY BYRD
JorN EpwIiy CARTER
CHARLES LEE COGGIN......

JAMES CASWELL COGGINS.cciitireeriicrrioseaesresssienneseresssnsesosiressnnes eeeernen, Washington
JOHN HENEY COOK.oueriieiveiceneneoseesssssesseserseesssstessssessessssssssenn, erreerereeeiina! Cumberland
BENJAMIN McLAUGHLIN COVINGTON, .Anson
GILLAM  CRAIG...cciriemrreeriirreniescersisuessrresenssraessesosessssninnenss rrererie st saeine e, Union
GEORGE WINSTON CRAIG.. e, Buncombe
SAMUEL CLIFTON CRATCOH ecoeviirvierecsirsencrniessesesoriasssssesisssssnsassenss ... Beaufort

ARNOLD CLEO DAVIS..iiviioirrnrieoreessiesniemrerensenscninessnassssnnns fereeneerreenenreeen! Guilford
Juntus Davis v.r ‘ . New Hanover
Alexander

SAMUEL ERWIN EDWARDS.....

FraNK LANNEAU FULLER, JR.
FraNnx HEerBERT GIBES
CHARLES ArrHA GOSNEY..
JAMES HAYWOOD GRAY....cccrvterremrirenercieonnmmrmrsneesstronsesnessonen: eveeretenrrnenes Wake
JAMES SELKIRK GRIFFIN

FRANKLIN WILLs HANCOCK, Jr. Granville
HERBERT BASCOM HARRELL, JR.o..ocovevcinriirnrianeenansd ereereesneaesse s sesnnee, Halifax
ELISHA CARTER HARRIS..cccosieiteicenrrereerireernicron e sonesrssnsessevesanan weeenes Pasquotank
PETER RICHARDSON HINES.....cccviimirimriineininiinireneessetncntnreeeesaesssreanmesen. Pitt
GEORGE RICKS HOLTON..cciiovrrtinreeiriiinrmrrcscrenreieveneesansssnsans [T Forsyth
WALTER LEE JOHNSON.. .Wake
BELLIS COLEMAN JONES...critiiimmersinmsimmsnrmnersriseisenmieone eerreennesrreereaan Jackson

JAMES NATHANIEL KEELIN, JR.civiiiieciicriiiienniieiiinisinneseiieenseeessrossmenen Wake



LICENSED ATTORNEYS.

Name. County.
JOHN ARCHIBALD LEITCH, JRue.ccreiirnnninnne SO ORI UOTOTOSRRUPTO Rowan
RI1¢HARD MULLINGTON LEWIS Columbus
OLIVER MILTON LITAKER.... Caldwell

ROBERT EUGENE LITTLE, JR...ccocivivierinreteerienniireissoreissveeesrsreseseeseesnanes Anson
JAMES ANDREW MCCOY.cuvenrivimneinnn. e ereee b et e ae e et rae saaser e erte e s nernee, Robeson
RoBerT STRANGE MCNEILL... .Cumberland
PEYTON MOSWAIN coiiieeriertnriniiirtoreeestenitisessessesesresessesesessasnsaressssssesssenenssl Cleveland

JouN Rives MANNING.... Vance
GROVER ADLAT MARTIN .Yadkin
BEURA ATKINS MATHEWS. riticimrrerirererrenseniaronisnssrsverssorssssisessesssessesssonmeen Pender

Pasquotank
EDGAR MITCHELL.....ccovvrvuran. eeree et et e e h ek e rae s e b braan saesheneeneeersersont Wake
RoraNp FRANKLIN MiINTz
HARRY EpwIiN MOORE Dillon, S. C.
JosEPH EDMUND PEARSON Wake
Huxrer KigBY PENN Rockingham

‘Woop HAYES PowELL Iredell
JAMES THADDEUS REECE......ccoervenn. (eeereeetrres teAeeesaeasatnte st taaeeasrans o e e e s hn e vane Yadkin
ALBERT EMMETT REITZEL. ....Guilford
KENNETH CLAIBORNE ROYALL....vicniriniinecmmrnsnersessesissnrensessemensarsenins Wayne
ROBERT HARPER ROUSE.iiiioecriirerinieeniaesnrensersseesrevsnsesessnsessosnsreessessnesssssoes Lenoir
CONRAD WILLIAM SANDROCK ....cccsreisrrarsesrraressresorsesassessersssessssesssssnsesmases! Cumberland
LEVI LEACHMOND SELF.ci1iioveersreerrunesssrmessesssesoransseaeesssessssensassinessaesssesnnes Rockingham
ALEXANDER TURNER SHAW.......... - Wake
ENOCH SPENCER SIMMONS.ceireeeriiererinermiasieersresnmassesrssossasssssssscsssessessssenses Beaufort
MACK PRESTON SPEARS...ccrereererecrercerinmasseeseiessisnnonsesenstrsesscsssesasassssassss Mecklenburg
LEON GLADSTONE STEVENS. ...Johnston
ISAAC RICHERSON STRAYHORN...itoitieeririurimrierroreiesmariesssntemiroesnsesnsens Durham
HERBERT LINWOOD SWATN . creererriesisresineniressressscsaessassosissssassses sressescvsnnss Tyrrell
JAMES ALEXANDER TAYLOR Granville
ALAN TURNER.ccccervemrenersteesaeoreessenssrsassseniessassnssessaesaessssssesssoseessossesscssasssanier Iredell
HeNrY CLsaY TURNER Stanly
ROBERT ANDREWS WELLONS..c.icccrrrentireienareesussisinnens et reneteeraeatetne e Johnston
WiLLiaM PELL WHITAKER, JR Wilson
THOMAS L.AcY WILLIAMS...... ..Wake
L1.oYD TILGHMAN WILSON, JRiiiiimiiririeeimiriiisonesimnessies oo Richmond, Va.
ADOLPHUS HARRISON WOLFE ..o, TP Surry
WILLIAM GERNEY WOMBLE: tvicerrieireessanserscnssrrssenssessimssercssansssnssssssssanas Wake
WILLIAM THOMAS WOODLEY ...ccvvviiriiercrrcnnninissinen, Goersess e enernesssetrantient Wake

ETHELRED HENRY WOODARD



CALENDAR OF COURTS

TO BE HELD IN

NORTH CAROLINA DURING THE FALL OF 1917.

SUPREME COURT

The Supreme Court meets in the city of Raleigh on the first Monday in
February and the last Monday in August of every year. The examination
of applicants for license to practice law, to be conducted in writing, takes
place on the first Monday in each term.

The Judicial Districts will be called in the Supreme Court in the following
order:

Farr TerM, 1917.
August 28
September 4

First District...
Second District

Third and Fourth DistrictS.....c.cicierieeceiernsnenn September 11
BN ST ) £33 o (] v OO P T O UOU USSP September 18
S35 qu 1B B 1Tt 5 i (5] OO OSSOSO RRURUPUR OO September 25

...0ctober 2
....October 9
...0ctober 16

Seventh District
Eighth and Ninth Districts
Tenth District..

Eleventh DISEIIC i iirreesee s e sresreereessrsessessbessessassesssesess October 23
TWeIfth DISEIICT. e viviiii ettt re e s e s e e s ...October 30
Thirteenth DASTIICT.coviieiieie ettt r e e e ee e sneraseeree s November 6
Fourteenth Districl. ... cve s cesrsnnae e November 13
Fifteenth and Sixteenth DiStriCtS.....ccviiiii e, November 20
Seventeenth and Eighteenth DIStrictS.........c.cciicrmcmicnn. November 27
Nineteenth DIStrict...ccevievivenieeciecennes ....December 4
Twentieth DIiStriCt. i, ererr et e enerens December 11



SUPERIOR COURTS, FALL TERM,

1917

The parenthesis numeral following the date of a term indicates the number
of weeks during which the court may hold.

%~ THIS CALENDAR IS UNOFFICIAL "3

EASTERN DIVISION

FIRST JUDICIAL DISTRICT
Farr. TerM, 1917—Judge Kerr.
Camden—July 16+ (1) ; Nov. 5 (1).
Gates—July 30 (1); Dec. 10 (1).
Washington—Aug. 6 (1).
Currituck—=Sept. 3 (1).
Chowan—Sept. 10 (1) Dee. 8 (1).
Pasquotank—Sept. 17 (1) Sept. 241 (1)
Nov. 121 (1).
Beaufort——Oct. 11 (2); Nov. 19 (1) ; Dec.
177 (1).
Hyde—Oct. 15 (1).
Dare—Oct. 22 (1).
Perquimans—Oect. 29 (1).
Tyrrell—Nov. 26 (1).

SECOND JUDICIAL DISTRICT
FALL TERM, 1917—Judge Daniels,
Nash——AuD' 27 (1); Oct. 8 (1); Nov. 26

VVllson——Sept 3 (1); Oct. (1), Nov. 127
(2); Nov. 29 (2); Dec. 17* (1

Edgecombe———Sept 10 (1) Oct 29t (2);
Nov. 121 (2).

Mazrtin—=Sept. 17 (2); Dee. 10 (1).

THIRD JUDICIAL DISTRICT
Farn TerM, 1917—Judge Whedbee.
Bertie—July 21 (1); Aug. 27 (2); Nov.
12 (2

Hertford—July 80 (1); Oect. 15 (2).
Northampton—Aug. 6 (1); Oect. 29 (2).
Halifax—Aug. 13 (2); Nov. 26 (2).
Warren—=Sept. 17 (2).

Vance—Oct. 1 (2).

FOURTH JUDICIAL DISTRICT
FALn TERM, 1917—Judge Allen.
Lee—July 16 (2); Sept. 17 (1); Nov. 29

Chatham—Aug. 61 (2); Oct. 29 (1).

Johnston—Aug. 13*% (1); Sept. 247 (2);
Dee. 10 (2).

V&agrne—Aug 20 (2); Oct. 8t (2); Nov.
6 (2

Hamett——Sept 3 (1); Sept. 101 (1); Nov.
121 (2).

FIFTH JUDICIAL DISTRICT
Farn TerM, 1917—Judge Cox.
Pitt—Aug. 207 (1); Aug. 27% (1); Sept.
17T(1), Nov. 5% (1); Nov. 12* (1); Nov.
19% (2)

Craven—Sept 3% (1); Oct. 17
191 (2).

Carteret—Oct. 15 (1).

Pamlico—Oct. 22 (2).

Jones—Dec. 3 (1).

Greene—Dec. 10 (2).

(2); Nov.

SIXTH JUDICIAL DISTRICT
FALL TERM, 1917—Judge Stacy.
3T()(ns,)lovv~Ju1y 161 (1); Oct. 8 (1); Dee.
Duphn—July 23* (1); Aug. 27f (2); Nov.
9 (1); Nov. 267 (1).

Sampson——Aug 6 (2); Sept. 17F (2);
Oct. 22 (2).
Lenoir—Aug, 20% (1); Oct. 15% (1); Nov.

5% (2); Dec. 10* (1).

SEVENTH JUDICIAL DISTRICT
FaLL TeRM, 1917—Judge Lyon.

Wake—dJuly 2% (2); July 16% (1); Sept.
10% (1); Sept. 17+ (2); Oct. 22+ (1), Oct.
291 (2); Nov. 26* (1); Dec. 3% (2).

Franklin—Aug, 277 (2), QOct. 15% (1);
Nov. 127 (2).

EIGHTH JUDICIAL DISTRICT
Farn TERM, 1917—Judge Devin.

Brunswick—Aug. 20 (1); Oct. 8 (1).
Columbus—Auv 27 (2); Nov. 191 (2);

Dec. 7% (1).
New Hanover—=Sept. 10% (2), Oct. 2271
(2); Nov. 12 (1); Deec. 31 (2
Pender——Sept 24T (2); \Tov 5 (1).
NINTH JUDICIAL DISTRICT
FALL TerM, 1917—Judge Bond.
Robeson—July 9* (1); Sept 31 (2): Oct.
1F (2); Nov. 5% (1); Dec. 37 (2).
Bladen—Anug. 6* (1) Oct. 157 (1).
Hoke—Aug. 13 (2); Nov 26 (1).
Cumberland—Aug. 27* (1) ; Sept. 17% (2);
Oct. 22% (2); Nov. 19* (1).

TENTH JUDICIAL DISTRICT
FaLL TerM, 1917—Judge Connor.
Granville—July 23 (1); Nov. 12 (2).
Person—Aug. 13 (1); Oct. 15 (1).
Alamance—Aug. 20* (1); Sept. 10F (2);

Noy. 26* (1).
<1), Sept. 247 (2)

Durham—Aung. 27%
Nov. 51 (1): Dec 10% (1
Orange—Sept. 3 (1) Dec 3 (1).




COURT CALENDAR.

WESTERN DIVISION

ELEVENTH JUDICIAL DISTRICT

FarL TeRM, 1817—Judge Adams.

Ashe—July 9 (2); Oect. 15 (1).

Forsyth—Aug. 6% (2); Sept. 107 (3); Oct.
1% (2); Nov. 5T (2); Dec. 10% (1),

Rockingham—Aug, 6* (2); Nov 197 (2).

Caswell—Aug, 20 (1); Dec 3 (1).

Surry—Aug. 27 (2); Oct 22 (2).

Alleghany—=Sept. 24 (1).

TWELFTH JUDICIAL DISTRICT
FaoL TerM, 1917-—Judge Harding.
Davidson—July 80 (2); Nov. 197 (2).
Guilford—Aug. 181 (2); Sept. 87 (2);
Sept. 17* (1), Sept. 2471 (1), Oct. 8% (2)}
Nov. 517 (2); Dec. 31 (1); Dec. 10% (2).
Stokes—Oct. 22*% (1) ; Oct. 297 (1).

THIRTEENTH JUDICIAL DISTRICT
FaLn TeRM, 1917—Judge Long.

Richmond—July 2% (1); July 16* (1);
Sept. 81 (1); Sept. 24% (1); Deec. 87 (1);
Deec. 171 (1).

Stanly——-July 9 (1); Oct. 81 (1); Nov. 19

Lmon———luh 30* (1); Aug. 207 (2); Oect.

15 (1); Oct. 22% (1).

Moor;e-—Aug 13% (1); Sept. 171 (1); Dec.
10 (1

Anso)n—Sept 10% (1); Oct. 1% (1); Nov.
127 (1

Scotland—O0ct. 2971 (1) ; Nov. 26 (1).

FOURTEENTH JUDICIAL DISTRICT
Farn TeERM, 1917—Judge Webbd.
Mecklenburg—July 9% (2) Aug. 27* (1);
Sept. 31 (2); Oct. 1% (1),
T (2); Nov. 12 (1), ov. 191 (2).
Gaston—Aug 31 (1); Aug. 20% (1);
Sept. 171 (2); Oct 22% (1); Dee. 37 (2).

FIFTEENTH JUDICIAL DISTRICT
FaLyn TeErM, 1917—Judge Oline.

Randolph—July 16F (2); Sept. 8% (1);
Dec. 3 (2).
Iredell—July 30 (2); Oct. 22 (1).
Cabarrus—Aug. 13 (2) ; Qet. 29 (2).
Davie—Aug. 27 (1); Nov. 12 (1).
(1) ; Nov.

Rowan—Sept, 10 (1); Oct. 87
19 (2).

Oct. 8T (2) Oct.

Montgomery—July 93 (1); Sept. 24% (1);
Oct. 1 (1).

SIXTEENTH JUDICIAL DISTRICT
FALn TERM, 1917—Judge Justice.
29 ?1?04))111—Ju1y 17 (1); Oct. 15 (1); Oct.
Cleveland—July 23 (2); Oct. 29 (2).
2Burke—Aug 6 (2); Oct. 11 (2); Dec. 3%

Caldwell—Aug. 20 (2); Nov. 12 (2).
Polk—=Sept, 27 (2).

SEVENTEENTH JUDICIAL DISTRICT
FaLL TERM, 1917—Judge Carter.
Avery—July 21 (1); Oct. 15 (2).
Catawba—dJuly 9 (2); Oct. 29 (2).
Mitchell—July 231 (2); Nov. 12 (2).
Wilkes—Aug. 6 (2); Oct. 11 (2).
Yadkin—Aug. 20 (1); Nov. 26 (1).
Watauga—=Sept. 8 (2).
Alexander—Sept. 17 (2).

EIGHTEENTH JUDICIAL DISTRICT
FaLn TBRM, 1917—Judge Ferguson.
MeDowell—July 9 (2); Sept. 17 (2).
Transylvania—dJuly 23 (2); Nov. 26 (2).
Yancey-—Aug. 137 (1) ; Oct. 29 (2).
Rutherford—Aug. 207 (2); Oect. 15 (2).
Henderson—Oct. 1* (2); Nov. 127 (2).

NINETEENTH JUDICIAL DISTRICT
Faryn TErRM, 1917T—Judge Lane.

Buncombe-—Aug. 6% (3), Sept 3% (8);
Oct. 11 (3); Nov. 5% (8); Dec. 3% (3).

Madison—Aug. 27% (1), Sep‘c 241 (1),
Oct. 22% (1); Nov. 19% (1).

TWENTIETH JUDICYAL DISTRICT
PaLn TERM, 1917—Judge Shaw.
Haywood—July 9 (2); Sept. 17 (2).
Swain—July 23 (2); Oct. 22 (2).
Cherokee—Aug. 6 (2); Nov. 5 (2).
Macon—Aug. 20 (2); Nov. 19 (2).
Graham—Sept, 8 (2); Dec. 3 (2).
Jackson—Oct. 8 (2).
Clay—Oct. 1 (1).

*Criminal cases. TCivil cases,

1Civil and jail cases.
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UNITED STATES COURTS FOR NORTH CAROLINA

DISTRICT COURTS

Eastern District—HENRY G. CoNNoOR, Judge, Wilson. b
Western District—James E. Boyp, Judge, Greensboro.

EASTERN DISTRICT

Terms.—District terms are held at the time and place, as follows:

Raleigh, fourth Monday after the fourth Monday in April and Octo-
ber. Leo D. Heagrtr, Clerk.

Elizabeth City, second Monday in April and October, HaArrY T. GREEN-
LEAF, JR., Deputy Clerk, Elizabeth City.

Washington, third Monday in April and October. ArRTHUR MAYO,
Deputy Clerk, Washington.

New Bern, fourth Monday in April and October. WALTER DUFFY,
Deputy Clerk, New Bern.

Wilmington, second Monday after the fourth Monday in April and
October, Samuer P. Corrier, Deputy Clerk, Wilmington.
Terms of court for Laurinburg and Wilson are now created, but not
definitely fixed.
OFFICERS

J. O. CARR, United States District Attorney, Wilmington.
B. M. GreENE, Assistant United States District Attorney, New Bern.
W. T. DortcH, United States Marshal, Raleigh.

Lro D. HgarTr, Clerk United States District Court at Raleigh for the
Eastern District of North Carolina, Raleigh.

WESTERN DISTRICT

Terms.—District terms are held at the time and place, as follows:

Greensboro, first Monday in June and December. J. M. MILLIKEN,
Clerk, Greensbhoro. .

Statesville, third Monday in April and October.

Asheville, first Monday in May and November. W. 8. Hyaums, Deputy
Clerk, Asheville.

Charlotte, first Monday in April and October.

Salisbury, fourth Monday in April and October.

Wilkesboro, fourth Monday in May and November.

OFFICERS

Wirriam C. HaMMER, United States District Attorney, Asheboro.
Crype R. Hory, Agsistant United States District Attorney, Charlotfte.
CEARLES A. WEBB, United States Marshal, Asheville.

11



CASES REPORTED

A PAGE | PAGE
Accident Corp.,, R. R. Virvrrerinnns 636 | Brumsey, Brabble V..o 832
Accident Corp.,, R. R. v.. .. 637 | Buckner v. Ins. Co........ .. 762
Adams, Kinsland v..... .. 765 | Building Assn., Bizzell V..., 158
Albright v. Albright. . 351 | Burbage, S. Ve .. 876
Allen v, Shiffman... . 578 | Purrell, Walker v...... 386
Alston v. Holbo e 417 | Burroughs, Pinnell v .. 182
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RALEIGH

FALL TERM, 1916

AMERICAN POTATO COMPANY v. JENETTE BROTHERS.
(Filed 13 September, 1916.)

Contr'a\cts, Written—Clearly Expressed—Parcl Evidence.

‘Where the terms of a written contract are therein clearly and unam-
biguously expressed, and there is no allegation or evidence of fraud or
mutual mistake, they will be enforced as they are written, and parol

testimony, contradictory thereof, is inadmissible.

Same—Prior Negotiations.
Evidence of negotiations leading up to the making of a contract which
the parties have afterwards put in writing is incompetent to contradict
the clearly and unambiguously expressed terms of the written contract,

for the previous negotiations merge therein.

8. Same—Common Understanding.

4.

The common understanding between the parties is gathered from their
written contract, and where this has been clearly and unambiguously
expressed it is incompetent to show, in contradiction, what one of them

understood the contract to be.

Contracts, Written—Equity—Correction—Parol Evidence—Pleadings.

The guestion whether parol evidence is competent in equity to correct
a written contract in accordance with the true agreement of the parties
does not arise in the absence of allegation and evidence of fraud or
mutual mistake of the parties. It is competent to reform a deed, but not

to vary or contradiect it.
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3. Contracts, Written—Enlargement—Parol Evidence—Trials—Issues.

In vendor’s action upon his contract to furnish the purchaser with the
best potatoes of a certain kind he shipped his customers “from Aroostook
County in the State of Maine” it is reversible error for the court to submit
to the jury an issue upon the purchaser’s liability controlling the question
whether the potatoes furnished were the best raised in and shipped by
any one from that county in the same year, for this enlarged the obliga-
tions of the vendor beyond those stated in the contract. There was no
issue in this case as to whether the potatoes were worthless or unfit for
the purposes for which they were sold.

{ 2 ) Arepear by plaintiff from Cooke, J., at November Term,
1915, of Pasquoraxnk.

Plaintiff sued to recover damages for a breach of contract in the sale
of potatoes, It was agreed between the parties that on 25 October, 1912,
plaintiff would sell and deliver at Elizabeth City, N. C., 1,000 sacks
of potatoes, known in the trade as Irish Cobbler and White Bliss, at
$2.90 per sack of 11 pecks, the same to be sacked and shipped between
1 January, 1916, and 28 February, 1916, in cars of 250 sacks each, upon
receipt of a written order of shipment from the defendants two weeks
before the first named date, the potatoes “to be the best quality shipped
from Aroostook County, State of Maine, by the said first party (plain-
tiff in this case), and in sacks of 165 pounds each, net; the same now
being stored in warehouses in Maine which are owned and operated by
the said party.” There was a further stipulation as to the priee and
the payment thereof by stated installments.

Defendant alleged, and offered proof to show, that plaintiff faﬂed to
comply with this contract, in that instead of shlpplng potatoes of the
quality described in their agreement, “it had shipped a bad lot of pota-
toes, being anything that grows in potato fields, from the smallest culls
to the largest, being mixed and of three different kinds, the smallest
being the size of a furtle egg and some as large as a cocoanut.”

Plaintiff tendered issues based on the terms of the contract, which the
court rejected, and submitted issues which, with the answers of the jury
thereto, are as follows:

“1. Was the plaintiff ready, willing, and able to deliver to the defend-
ants 580 bags of Cobblers and 180 bags of White Bliss Irish potatoes,
the best quality shipped from Aroostook County in 1913% Answer: ‘No.’

“9. Did defendants wrongfully refuse to take the potatoes and pay
for same? Answer: ‘No.

“3, What damages, if any, is plaintiff entitled to recover? Answer:
‘Nothing.” ”

The court admitted evidence, over plaintiff’s objection, as to corre-
spondence and dealings between the parties prior to the execution of the
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written contract of 25 October, 1912, and as to the quality of the pota-
toes defendants had purchased from the plaintiff in 1912; and also oral
evidence as to the kind and quality of potatoes the defendants contracted
to buy, which were to be good, medium size, smooth, and bright.

There was no evidence as to the kind or quality of potatoes ( 3 )
which were shipped from Aroostook County, Maine, by the plain-
tiff in 1913, and plaintiff asked for an instruction based upon this lack of
evidence, which was refused.

Judgment was entered upon the verdict, and plaintiff, having reserved
all exceptions taken during the trial, appealed to this Court.

George J. Spence, Aydlett & Simpson for plaintiff.
Lhringhous & Small for defendant.

Warxker, J., after stating the case: The parties had the legal right
to make their own contract, and if it is clearly expressed, it must be
enforced as it is written. We have no power to alter the agreement, but
are bound to interpret it according to its plain language. There is no
rule of evidence better settled than that prior negotiations and treaties
are merged in the written contract of the parties, and the law excludes
parol testimony offered to contradict, vary, or add to its terms as ex-
pressed in the writing. Moffit v. Maness, 102 N, C., 547. The prin-
ciple lies at the very foundation of all contracts, and if permitted to be
violated the ultimate injury to the commercial world and to society
generally would be incaleulable and certainly far-reaching. It is un-
fortunate that loose dicta in occasional and ill-considered cases are to be
found which seem to be hostile to this safe and sound axiom of the law,
because they have strained the law in order to defeat or circumvent some
suspected fraud, perhaps gross and vicious; but the method of preventing
the consummation of the wrong will be far more disastrous in its results
than a steady adherence to the rules of the law, although in special cases
actual imposition or fraud may be perpetrated. The rules of law are
and must needs be universal in their application, this being essential to
certainty in business transactions and to the integrity of contracts; for,
otherwise, “commerce may degenerate into chicanery and trade become
another name for trick.” Benwick v. Benwick, 3 Harris, 66. Tt is true
that Cicero in his eloquent defense of the poet Archias denied the superi-
ority of the record, or the written memorial, over the spoken word, upon
the ground that the witness is subjected to an oath and cross-examination,
with other safeguards against falsehood, while the record has no such
test to assure its accuracy; but his plausible argument has never been
accepted by the wiser sages of the law, who have consistently adhered
to the safer rule and so arranged the degrees of proof as to give decided
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prefereiice to written over unwritten evidence. Chief Justice Taylor, in
referring to this view of the law, expressed the belief that the fallibility
of human memory weakens the effect of oral testimony to such an extent
that even the most upright mind, though awfully impressed with the

solemnity of an oath, perfectly honest and sincere in its pro-
( 4 ) cesses, and aiming solely at a disclosure of the truth, may still

err; and thereby unconsciously substitute falsehood for it. He
said that “Time wears away the distinct image and clear impression of
facts and leaves in the mind uncertain opinions, imperfect notions, and
vague surmises.” It is better, therefore, to rely upon the written word, as
less apt to deceive or falsify. Smith v. Williams, 5 N. C., 426.

Nor can this beneficent rule be evaded by substituting the understand-
ing of one party for the agreement of both. The minds of the parties
must have met at the same time, and with a common understanding,
upon the same subject-matter; and when the agreement is reduced to
writing is it conelusively presumed to state that common understanding,
and to be their last expression and the chosen memorial of what the con-
tract shall be. We said in Lumber Co. v. Lumber Co., 137 N. C., at
p. 436: “It is not the understanding, but the agreement, of the parties
that controls, unless that understanding is in some way expressed in the
agreement. Even if the defendant had clearly shown that it so under-
stood the agreement, it will not do, as the court proceeds, not upon the
understanding of one of the parties, but upon the agreement of both. No
principle is better settled.” Brunhild v. Freemon, 77 N. C. 128
(Pendleton v. Jones, 82 N, C., 249; Prince v. McRae, 84 N. C., 674;
McRae v. RB. R., 88 N. C., 534; King v. Phillips, 94 N. C., 558; Bailey .
Rutjes, 86 N. C., 520.)

There is no contention here, and could not be, that any part of the
contract rested in parol, for the rule in respect to such cases is thor-
oughly settled, that “Where the contract lies partly in parol, that part
which is in writing is not to be contradicted.” Moffitt ». Maness, 102
N. C., at pp. 461, 462, and cases there cited. When parol evidence is
admitted to show that all of the agreement was not inserted in the writ-
ing, “it does not contravene this rule, but the competency of the proof
rests upon the idea that the writing does not econtain the whole contract,
but is only one part of 1t.” Ray v. Blackwell, 94 N. C., 10; Manning ».
Jones, 44 N. C., 368; Sherrill v. Hagon, 92 N. C., 345; Cummings ».
Barbee, 99 N. C,, 332; Twidy v. Sanderson, 81 N. C., 5; Daughtry v.
Booth, 49 N. C., 83, and Moffitt v. Maness, supra.

With reference to oral proof of a collateral contract, the law is well
understood. It was said by us in Evans v. Freeman, 142 N, C., 61, 64,
that “Where a contract does not fall within the statute, the parties may,
at their option, put their agreement in writing, or may contract orally,
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or put some of the terms in writing and arrange others orally. In the
latter case, although that which is written cannot be aided, varied, or
contradicted, by parol evidence, yet the terms arranged orally may be
proved by parol, in which case they supplement the writing, and the
whole constitutes one entire contract. In such a case there is no
violation of the familiar and elementary rule we have before ( 5 )
mentioned, because in the sense of that rule the written contract

is neither contradicted, added to, nor varied; but, leaving it in full force
and operation as it has been expressed by the parties in the writing, the
other part of the contract is permitted to be shown in order to round it
out and present it in its completeness, the same as if all of it had been
committed to writing.”

Insisting on the striet enforcement of the rule exeluding parol evidence
where the meaning is clear, we said in Cobb ». Clegg, 137 N. C,, at
p. 157: “The defendant’s counsel, on the contrary, argued that the
above stated rule, upon which plaintiffs rely, does not apply to the facts
of this case, and that parol evidence is not competent, as its effect will be,
not to prove an independent part of the agreement which was not re-
duced to writing, but to vary and contradict the contract as written by
the parties, and which the law presumes contains all the provisions by
which they intended to be bound. In support of their view they cited
Parker v. Morril, 98 N. C., 232; Meekins v. Newberry, 101, N. C., 17;
Bank v. McElwee, 104 N. C., 805, and especially relied on Moffitt .
Maness, 102 N. C., 457, in which the Court, through Shepherd, J.,
admonishes us that the rule against the admissibility of parol testimony
to vary the terms of a written instrument has perhaps been relaxed too
much, and that the farthest limit has been reached in admitting such
testimony, beyond which it will not be safe to go. The Court sounds
the alarm and warns us against the dangers ahead. It may be better,
we admit, to trust to the writing—the memorial selected by the parties

" for preserving the integrity of their treaty—than to confide in human
memory for the exact reproduction of the facts.”

The authorities relied on by the defendants all relate to a case where
the terms of the written instrument in question are ambiguous. Tt is
competent in such a case to consider internal as well as external matters
in order to ascertain the meaning of the parties. This is very far from
saying that you may vary or contradict a written contract by parcl, but,
on the contrary, it merely allows you to make plain what is uncertain by
reason of the language employed. Wilkie v. N. Y. L. Ins. Co., 146
N. C.,, 513; Neal v. Camden Ferry Co., 166 N. C., 563. This contract
is not within that rule of evidence, for it is manifest what its meaning
is. The correct rule applicable here is the other one, stated by defend-
ants, which declares that “The one purpose of a written contract is to
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make certain what the contract is,” Bridgers v. Ormand; 153 N, C., 113,
and as again expressed in defendant’s brief, “The intention of the par-
ties as embodied in the words they have used is the true principle in the
consideration of all contracts,” citing and quoting from Kurkman wv.
Hodgin, 151 N. C,, 588; Edwards v. Bowden, 99 N. C., 79, 80.
( 6 ) Applying these familiar principles to the facts of this case, we
are led to the conclusion that the court erred in the trial of this
cause. The contract here calls for potatoes from plaintiff’s stock as good
as any sold by it to others from Aroostook County in the State of Maine.
In other words, the plaintiff was to fare as well as defendant’s most
favored customer; but they were not entitled, by the terms of the agree-
ment, to potatoes of a better gquality than were sold to others from said
stock, nor to potatoes of as good a kind and quality as sold by any other
dealer from that county. If we should so hold, we would enlarge the
terms of the contract and read into it a material and important stipula-
tion not appearing therein. This would be making a contract for the
parties, and not merely declaring the meaning of the one they have made
for themselves, which we are not permitted to do. The issue, therefore,
was broader than the obligation of the contract, as expressed in it, and
consequently required more to be done by the plaintiff than it had under-
taken to do for the consideration stated; and the same may be said of
the evidence admitted against plaintiff’s objection. The ruling al-
lowed defendants to defeat the recovery upon the true contract by in-
creasing the measure of plaintiff’s responsibility, or, in other words, the
issue and evidence handicapped the plaintiff at the very outset, by trying
the case on the wrong theory, and one not consistent with the contract
declared on, and utterly foreign to the case.

It is not suggested by proper pleading, that there was any fraud or
mutual mistake in drawing the contract, by reason of which the true
intention was not expressed. Where there is such an equity, the real
agreement can be shown by oral proof, because this is not varying or
contradicting the written agreement, but merely showing what it wa's
intended, by the parties, to be, for the purpose of reforming it, in order
that it may be made to speak the truth.

We must not be understood as holding that plaintiff could fulfill its
obligation to sell as good seed potatoes as it shipped to others from
Aroostook County by sending to defendants a lot of potatoes which were
worthless and wholly unfit for the use to which it was intended, with
its knowledge, they would be applied. But the case was tried upon
no such theory, and we do not pass upon that feature of it. Even if it
had been, the form of the issue and the nature of the proof were not
germane to it. So that, in any view we may take of the trial, there was
error.

New trial.
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Cited: Farquhar Co. v. Hardware Co., 174 N.C. 374 (1¢); Thomas v.
Carteret, 182 N.C. 393 (1j); Colt v. Kimball, 190 N.C. 172 (1c, 4p);
Furst v, Merrité, 190 N.C. 402 (4p); Watson v. Spurrier, 190 N.C. 730
(1e) ; Breece v. Odl Co., 209 N.C. 530 (4e); Home Owners’ Loan Corp.
v, Ford, 212 N.C, 826 (le, 2¢); Brock v. Porter, 220 N.C. 30 (1¢);
Jones v. Casstevens, 222 N.C. 413 (1e¢); Krites v. Plott, 222 N.C. 683
(1e) ; Jones v. Realty Co., 226 N.C. 305 (1c); Ins. Co. v. Wells, 226
N.C. 576 (lce, 4¢) ; Harrison v. B. R., 229 N.C. 95 (1c, 4c).

(1)
STATE X ReL. P. N. BRAY v. T. W. BAXTER.

(Filed 13 September, 1916.)

Pleadings—Issues—Title to Office—Damages.

In an action to determine the title to the office of register of deeds, the
complaint alleged that the plaintiff had been duly elected in November,
1914, was entitled to the office, and that defendant had been wrongfully
sworn in and installed and had received the emoluments of said office,
which he sought to recover. The lower court held with defendant, but on
appeal it was decided that the vote was a tie, and the case remanded to
the county board of elections, who decided with defendant. Held, an
issue to determine what sum the plaintiff should recover of the defendant
for fees received for services performed by him prior to 1914 does not
arise upon the pleadings, and was properly refused.

Crvir Action tried before Bond, J., at January Term, 1916, of Cur-
RITUCK.

This was an action to try the title to the office of register of deeds of
Currituck County, the plaintiff alleging that he was duly elected to that
office at the election in November, 1914, when he and the defendant were
opposing candidates. ,

After this election the board of canvassers of Currituck County met
at the proper time and place, canvassed the result of the election, and,
instead of declaring the result a tie, as they should have done, errone-
ously declared the defendant Baxter the rightfully elected candidate,
and gave him a certificate of election.

The plaintiff Bray denied that the defendant was elected, and appeared
before the meeting of the board of county commissioners of Currituck
County on the first Monday in December, 1914, and protested against
the induction of defendant into said office.

The board of commissioners, upon the defendant’s tendering the bond
required by law, accepted it and induected him into the office.
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On 19 December, 1914, this suit was instituted, and plaintiff alleged
that he was duly elected in 1914 and “that the defendant was wrongfully
sworn in and installed as register of deeds for said county, and has ever
since that time wrongfully exercised, and is still wrongfully exercising,
said office, and wrongfully and unlawfully receiving the emoluments
thereof,” and prayed judgment “that the said defendant be adjudged
wrongfully in the said office, that he be evicted therefrom, and that this
relator be adjudged rightfully entitled thereto and be installed therein,
and that he recover of the defendant and his sureties such amount as he
received in such office.”

The defendant answered and the cause was referred to a referee, and,

upon exceptions to his report, heard before Whedbee, J., at March
( 8 ) Term, 1915, at which time judgment was rendered declaring the
defendant entitled to the office.

From this judgment the plaintiff appealed to the Supreme Court, and
it decided that the vote at the November (1914) election was a tie, and
that neither of the candidates was elected, and remanded “the case to the
county board of elections, who shall determine which shall be elected.”

After this decision the board of elections of Currituck County met and
elected the defendant to the office,

At the next term of the Superior Court thereafter the plaintiff moved
the court to submit to the jury an issue to determine what sum he was
entitled to recover of the defendant as fees for the time preceding the
date upon which the hoard of elections elected the said defendant.

The contention of the plaintiff is based upon the fact that he was
elected register of deeds in 1912, and he therefore contends that he is
entitled to the fees of the office up to the time the defendant was elected
by the board of elections.

The court refused to submit the issue tendered by the plaintiff, and
the plaintiff excepted and appealed.

Aydlett & Simpson and Ward & Thompson for plaintiff.
A. M. Simmons and Ehringhaus & Small for defendant.

Arzew, J. It has been judicially determined that the plaintiff was
not elected in 1914, and he is now seeking to recover fees for work done,
not by himself but by the defendant.

His appeal presents the single question of his right to have the issue
submitted to the jury to determine what sum he was entitled to recover
of the defendant as fees, and this depends upon the pleadings.

When we turn to the pleadings we find no allegation that he was
elected to the office of register of deeds in 1912, and the whole complaint,
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including the demand for fees, is based upon the contention that he was
duly elected in 1914, and this has been decided against him.

The issue, therefore, which he tendered did not arise upon the plead-
ings, and his Honor ruled correctly in refusing to submit it.

Affirmed.

(9)

JOHN R. WHEELER v. NORFOLK-CAROLINA TELEGRAPH AND
TELEPHONE COMPANY.

(Filed 13 September, 1916.)

1. Telephone Companies—Streets—Abutting Owners—Shade Trees—Dam-
ages—Municipal Corporations—Title-——Sanction.

The owner of land abutting upon the streets of a town may recover
damages for cutting shade trees on the sidewalks in front of his prop-
erty which afforded protection thereto, in his action against an individual
or corporation so mutilating the trees in furtherance of some private
interest, though the ultimate title to the streets is in the municipality,
and the acts complained of were done with its sanection.

2, Telephone Companies—Streets—Abutting Owners—Shade Trees—Dam-
ages—Punitive Damages,

Where in an action for damages against a telephone company it is
shown that defendant’s employees cut shade trees on the sidewalk in
front of plaintiff’s dwelling in a town; that they had commenced to cut
the trees before the owner was aware, and continued to cut after having
been forbidden by his wife, claiming permission from the municipal
authorities, and replied to the objection of the plaintiff’s wife with the
statement that they would cut down the trees, if this would be no more
objectionable than trimming them: Held, sufficient to sustain a verdict
awarding punitive damages.

8. Telephone Companies — Shade Trees — Damages— Torts — Abutting
Owner—Title—Possession~—Presumptions.

One who is in possession of a town lot abutting on a street on the
sidewalk of which a telephone company has cut the trees to run its wires
through, and who asserts ownership of the lot under a deed, may main-
tain his action against the company as a wrongdoer, nothing else appear-
ing, for as to it such occupant will be presumed to be the owner until
the contrary is made to appear. Daniel v. R. R., 158 N. C., 418, cited
and distinguished.

Crvir sctiox tried before Peebles, J., and a jury at September Term,
1915, of CmowaxN.

The action was by abutting owner to recover damages of defendant for
wrongfully cutting trees on a sidewalk, which afforded shade and shelter
to plaintiff’s property.
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It was admitted in the pleadings, or there was evidence on part of
plaintiff tending to show, that plaintiff occupied a home and lot abutting
on Oakum Street in the town of Edenton, N. C., claiming to own same
under a deed bearing date in 1893; that in the summer of 1914 two of
defendant’s employees, acting under defendant’s instructions, “muti-
lated and badly cut some shade trees which plaintiff had planted on the
outer edge of the sidewalk, seriously impairing their capacity for shade
and for beautifying said lot,” ete.; that plaintiff’s wife was present for-

bidding, and, on the question of damages, testified as follows:
(10 ) That the trees were cut by two linemen of defendant company;

that she was at home when they came for that purpose, and seri-
ously objected to the men cutting them, when they told her they had per-
mission from the town councilmen. “But I told them that I was sure
they did not, as my husband was one of the councilmen. They then said
they had permission from the mayor, and I asked them to wait until I
could send for my husband. They refused. I told them that I had as
soon the trees were eut down as to be done in that way, and they answered
me that they could do that, too.”

On cross-examination, Mrs., Wheeler further testified: That when
she went out the linemen were already up the trees and had already cut
out a large limb from one of the trees, “and after I asked him not to, he
cut off one of the largest limbs and other of the smaller branches. I
asked them to wait until my husband came.”

J. R. Wheeler testified: That the said trees were badly cut, and that
the damage to the property was large; that these trees were upon the west
side of the house, and that without them he had no shade, and that the
cutting and mutilation done by the defendant largely destroyed his shade.

The evidence on the part of the defendant tended to show that the trees
were small, and the cutting had not sensibly impaired the value of the
trees, and, further, that the linemen only ecut limbs they had already
started to eut when plaintif’s wife appeared, and that their manner on
the oceasion was polite and quiet.

The jury rendered the following verdict:

1. Was plaintiff the owner of the house and lot described in complaint
at time of the alleged injury? A. “Yes.”

2. Did the defendant trespass upon said property, as alleged ¢ A. “Yes.”

3. What actual or compensatory damages, if any, has plaintiff sus-
tained ? A. “$150.”

4. What punitive damage, if any, is plaintiff entitled to recover of the
defendant? A. “$50.”

Judgment on the verdict for plaintiff, and defendant excepted and ap-
pealed, assigning for error chiefly the refusal of defendant’s motion to
nonsuit and allowing recovery for punitive damages.
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No counsel for plaintiff,
P. W. McMullan for defendant.

Hoxzg, J.  Our cases hold that an abutting owner may recover dam-
ages for cutting shade trees on the sidewalk, which afford protection to
his property, where such cutting is done in furtherance of some private
interest, individual or corporate; and this though the act complained of
may have been sanctioned by the municipal authority. Moore v.
Power Co., 163 N, C., 300; Brown v. Electric Co., 138 N. C., 535. (11)
Referring to these cases and the position they uphold, in Wood
v. Land Co., 163 N. C., at p. 371, the Court said: “That case, Brown v.
Electric Co., was made to rest chiefly on the position that, notwithstand-
ing a previous dedication and use as a public street, an abutting owner
continued to have a proprietary interest in a shade tree standing on or
near his sidewalk and affording shade and shelter to his lot which the
law would protect and which could not be taken from him without com-
pensation except when required by the public interests.”

It is also held here, and by well considered cases elsewhere, that the
principle is not affected by the fact that the ultimate title to the streets
is in the municipality. Moore v, Power Co., supra; Donchue v. Key-
stone Gas Co., 181 N, Y., 818; Norman Milling Co. v. Bethurem, 41
Ark., 785, reported also in L. R. A, N. 8., p. 1082, And, on the facts of
the present case, authority is to the effect, further, that punitive damages
may be awarded (Carmichael v. Telephone Co., 157 N. C., 21; Williams
v. B. B., 144 N. C,, 498; Brown v. Electric Co., 138 N. C., 535); such
damages, when permissible, and the amount, being properly referred to
the jury for decision. Billings v. Observer Co., 150 N. C., 540.

It was further insisted for defendant that the motion for nonsuit
should have been allowed, for the reason that the injury complained of
was to the freehold and no title in plaintiff had been shown, citing
Daniel v. E. R., 158 N. C., 418,

It is not at all clear that the damage complained of in this case is
entirely to the frechold; but if this be conceded, we are of opinion that
defendant’s motion to nonsuit on this ground was properly denied. It is
the recognized position in this State that an action of this character may
be maintained by one who shows that he is in peaceable possession of
the property at the time of the alleged trespass, and we think it a proper
deduction from the cases on the subject that one in possession, claiming
title, and particularly when in the assertion of ownership under a deed,
may, as against a wrong-doer, and nothing else appearing, recover the
entire damage done, for, as to him, the occupant is presumed to be the
owner until the contrary is made to appear. Frishee v. Marshall, 122
N. C., 760; Nelson v. Ins. Co., 120 N. C., 302; Gwaltney v. Lumber Co.,
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115 N. O, 579; Aycock v. R. B., 89 N, C., 821; Lamb v. Swain, 48 N. C.,
370. In the last case the headnote is: “The claimant of a tract of land
under color of title who puts a servant in a house situated upon it with
“the privilege of getting firewood is in possession of the whole traect as
against a wrong-doer, and can maintain an action against one who enters
and cuts timber on the woodland.” And in Nelson v. Ins. Co. it was held,
among other things: “The possession of land under a deed apparently
good and suflicient, properly acknowledged and recorded, and un-
(12 ) impeached, is sufficient evidence of title; and where such facts
appeared on the trial of an issue as to whether plaintiff was the
owner of certain property it was not error to instruct the jury that, if
they believed the evidence, they should answer in the affirmative.”

The statement in Daniel v, R. E., relied upon by counsel, to the effect
that for injuries to the freehold only the owner can recover, was made
in reference to a proposition where all of the relevant facts were dis-
closed and it affirmatively appeared that the original owner and claimant
had conveyed the title, and, so understood, the position is undoubtedly
correct, but it was not intended by the learned judge to trench upon or
impair the wholesome doctrine that one in the peaceable possession of
property, as against a wrong-doer, and assuredly so when the possession
has been maintained, is presumed to be the owner until the contrary
appears, and 1s not put to the expense and trouble of always establishing
his title against any and every one who may have wrongfully and tempo-
rarily trespassed upon him. Speaking to the position in Myrick w.
Bishop, 8 N. C., pp. 485-486, Henderson, J., said: “Possession alone is
sufficient to maintain trespass against a wrong-doer. . . . . And it is
consistent with first principles, and, in faet, it would be strange if it were
not so, for wretched would be the policy which required the title to be
shown in every instance where the peaceable possession was disturbed by
the intruder, who had no right,” ete.

There is no error, and the judgment for plaintiff must be affirvmed.

No error.

Cited: Lee v. Lee, 180 N.C. 86 (3¢); Tripp v. Little, 186 N.C. 216
(3c) ; Matthews v. Lumber Co., 187 N.C. 652 (3e).
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J. P. LOVELACE ET Ars. v. ATLANTIC COAST LINE RAILROAD
COMPANY.

(Filed 13 September, 1916.)

1. Carriers of Goods—Delay in Shipment-—Damages—Evidence—Hearsay.

Where damages are sought in an action against a railroad company
for injury to a shipment of tobacco by water, caused by an unreasonable
delay in its shipment, evidence offered in defendant’s behalf that tobacco
dealers told the agent, after the injury was done, there was nothing to
do. but ship it, has no bearing upon the defendant’s liability, and was
incompetent for this and for the further reason that it was hearsay.

2, Carriers of Goods—Instructions—Special Requests—Appeal and Error.

In this action to recover damages against a railroad company for an
unreasonable delay in shipping tobacco, the defendant’s objection to the
charge of the court that the defendant would be liable if the tobacco
had been delivered to it on the day preceding that of the damage, is not
sustained by the charge, and if it desired more specific instructions it
should have presented requests therefor.

8. Appeal and Error — Exceptions — Appellant’s Brief — Supreme Court
Rules.

All exceptions not discussed in appellant’s brief are deemed to be
abandoned on appeal.

Crvin acrrox tried before Allen, J., at May Term, 1916, of (13 )
BEeAUFORT.

This is an action to recover damages for injury to a shipment of to-
bacco, caused, as the plaintiff alleges, by the negligence of the defendant.

There was evidence on the part of the plaintiff tending to prove that
the tobacco was delivered to the defendant at its depot in Washington,
N. C., on the morning of 2 September, 1913, in time to be transported
on that day to Wilson, N. C., the point of destination; that the defend-
ant, instead of shipping the tobacco on 2 September, placed it in its
warehouse, where it was injured on 3 September by water,

The defendant offered evidence that it shipped the tobacco as soon as
it reasonably could, after it was injured.

There was a verdiet and judgment for the plaintiff, and the defendant
appealed.

Ward & Grimes for plaintiff.
Small, MacLean, Bragaw & Rodman for defendant.

Arniex, J. Two exceptions are discussed in the brief of the appellant,
and under the rules of the Supreme Court all others are abandoned.
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The first is to the refusal of his Honor to permit the defendant to
prove that after the tobacco was injured by the water several shippers of
tobacco told the agent of the defendant there was nothing for him to do
but to ship the tobacco.

This evidence was incompetent, because it had no tendency to relieve
the defendant from liability, as the loss had already occurred, and there
is no allegation or contention of the plaintiff of negligence on the part
of the defendant in shipping the tobacco except that it was unreasonably
delayed.

The evidence is also objectionable as hearsay. If the defendant
wished to prove that it shipped the tobacco as soon as it reasonably could,
after it was injured by the water, and that this was a prudent course to
pursue, it ought to have introduced the sellers of tobacco, and not what
they had said about it.

The second exception is upon the ground that the court charged the
jury that if the tobacco was delivered to the defendant in time to have
been shipped on the 2d, then the defendant would be liable.

Upon an examination of the charge we do not find any such in-

struction.
(14) His Honor did state to the jury, as a contention of the plaintiff,
that the tobacco was delivered to the defendant on 2 September,
in time for it to have been reasonably shipped on that day.

If the defendant desired other and more specific instructions, it was
its duty to present requests for instructions.

We find

No error.

L. P. HARRIS ET Ar. v. CAROLINA DISTRIBUTING COMPANY ET ALsS.
(Filed 13 September, 1916.)

1. Equity—Judgments—Levy—Cloud on Title.

The sale of lands under an execution upon a judgment will be restrained
if the deed to be made by the officer selling the land will not pass title,
and will only throw a cloud upon the title of the plaintiff.

2. Estates—Entiretics—Husband and Wife—Execution.

Where an estate is held by a husband and wife by entireties, it is
not subject to execution for the debts of either of them as long as they
both shall live.

8. Same—Trusts—Power of Appointment.

The owner of lands conveyed them to his wife, and thereafter they
both conveyed to a trustee to hold the same for their only use and benefit
during their natural lives and, upon the death of either, for the sole
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benefit of the other during his or her life, unless the husband disposed
thereof by will; and at the request of both grantors the trustee should
convey to another person designated by them. Held, the lands in the
hands of the trustee were held by entireties, and not subject to levy under
a judgment against the husband; and his power of appointment did not
enlarge his estate or alter the result.

Crvir acriow tried before Bond, J., at April Term, 1916, of BEAUFORT,

This is an action to restrain the sale of certain land under execution,
upon the ground that the sale and the deed made pursuant thereto will
be a cloud on the title of the plaintiff.

Prior to 7 March, 1912, the plaintiff L, P, Harris was the owner of
the land in controversy, and on that day he conveyed the same to his
wife, Nellie J. Harris, who is also a plaintiff. Thereafter the said
L. P. Harris and his wife conveyed said lands to the plaintiff Wiley C.
Rodman, in trust, as follows:

“1. To hold the same for and during the natural life of L. P. Harris
and Nellie J. Harris, for their only use and benefit.

“2, Upon the death of the said Nellie J. Harris, for the sole use and
benefit of the said L. P. Harris.

“3. Upon the death of the said L. P. Harris, for the sole use (15)
and benefit during her natural life of the said Nellie J. Harris,
subject to the right of the said L. P. Harris to make such disposition
thereof by will as to him may seem proper, in which event and upon its
proper probate this said trust shall cease and determine.

“4, That the said Wiley C. Rodman, trustee, his heirs or successors,
shall at any time, upon the request of the said L. P. Harris and Nellie
J. Harris, convey said land to any person or persons as may be by them
therein designated.

“5. That the said parties of the first part shall hold, enjoy, and possess
the land during their lifetime, and that upon the death of both, if no
disposition shall have been previously made as provided for in this trust,
then the said trust shall cease and determine, and the said land shall vest
in the heirs of L. P. Harris, either in accordance with the laws of descent
or as he may determine by will.”

The defendant obtained a judgment against the plaintiff L. P. Harris
in 1915 upon a debt contracted after the execution and registration of
the deeds to Nellie J. Harris and Wiley C. Rodman, and it is this judg-
ment which the defendant is seeking to enforce by a sale under execution
of the interest of L. P. Harris in said lands, the plaintiff contending that
the said Harris acquired no interest under the trust deed to Rodman
which is the subject of sale.

A temporary restraining order was issued, but upon the hearing it was
dissolved, and the plaintiffs excepted and appealed.
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W. C. Rodman for plamitiffs.
Small, MacLean, Bragaw & Rodman for defendant.

Ariex, J. It has been held in this State that an action cannot be
maintained to restrain the sale of land under execution upon the ground
that the sale and the deed made pursuant thereto will be a cloud on the
title of the plaintiff (McLean v. Shaw, 125 N. C., 431), but this has
been changed by statute (Crockett v. Bray, 151 N, C., 618), and a plain-
tiff can, under the law as it now exists, restrain a sale under execution if
the deed of the officer who sells will not pass title and will only throw a
cloud upon the title of the plaintiff.

The determination of the appeal, therefore, depends on the estate
acquired by L. P. Harris under the deed to Rodman, trustee, and whether
it is such an estate as is subject to the lien of a judgment and a sale under
execution issued thereon.

The deed conveys the land to Rodman, trustee, for the benefit of L. P.
Harris and his wife, Nellie J. Harris, for and during their natural lives,

with a general power of disposition in L. P. Harris.
(16 )  The estate of L. P. Harris and his wife is an estate by entireties
(Motley v. Whitemore, 19 N. C., 537; Bruce v. Nicholson, 109
N. C., 204), and such an estate is not the subject of sale under execution.
Hood v. Mercer, 150 N, C., 699.

In the last case cited the Court says, in speaking of estates by entire-
ties, that “While, to some extent, former decisions of this Court in respect
to this estate have been modified, we have held, in recent years, that
under a conveyance of land in fee to husband and wife they take by
entireties, with right of survivorship, and that the interest of neither
during their joint lives becomes subject to the lien of a docketed judg-
ment. During the wife’s life the husband has no such interest as is
subject to levy and sale to satisfy a judgment against him. Bruce .
Nicholson, 109 N, C., 202; West v. E. R., 140 N. C., 620.”

Tt is also well settled that a general power of appointment conferred
upon 2 life tenant does not enlarge his estate.

In Patrick v. Morehead, Ashe, J., speaking for the Court, says: “It
has been settled upon unquestionable authority that if an estate be given
by will to a person generally, with a power of disposition or appointment,
it carries the fee; but if it be given to one for life only, and there is
annexed to it such a power, it does not enlarge his estate, but gives him
only an estate for life.”

We are therefore of opinion that the plaintiff L. P. Harris has no
estate under the deed executed to Rodman, trustee, which is subject to
sale under execution, and as the sale and the deed made to carry it into
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effect would be a cloud upon the title of the plaintiffs, that they are
entitled to have the restraining order continued to the hearing.

The defendant is not in a position to avail himself of the contention
that the deed from L. P. Harris to his wife and the deed to Rodman,
trustee, are fraudulent as to creditors, because its debt was contracted
after the execution and registration of those deeds, and it does not appear
that there is any debt owing by either of the plaintiffs which was in ex-
istence at the time of their execution.

Reversed.

Cited: Johnson v. Leavitt, 188 N.C. 683 (2p); Mizell v. Bazemore,
194 N.C. 325 (100) Ezum v, B. R., 222 N.C. 225 (1p); Holden w.
Totten, 225 N.C. 559 (1e); Akm . Bank, 297 N.C. 455 (8ce).

(17)
MARSHALL H. ALSWORTH ET AL v. RICHMOND CEDAR WORKS ET AL.

(Filed 13 September, 1916.)

1. Deeds and Conveyances—Evidence—Adverse Possession—Boundaries.

In an action to recover land and for trespass plaintiffs introduced a
grant to show title out of the State, and relied upon adverse possession
under color of .a deed in their chain of title. The land was known as the
“desert or H. tract,” and the controversy depended upon the establish-
ment of its eastern boundary. There was evidence in plaintiffs’ behalf
that the line had been run, and so regarded, in accordance with their
contention, and they offered in evidence certain deeds to defendant and
its immediate grantor, referring to maps of the land produced at the
trial by defendant, upon notice, the descriptions in which tended to cor-
roborate plaintiffs’ contentions. Held, the deeds and maps were compe-
tent as evidence in plaintiffs’ behalf; and especially as they had been
introduced and relied on by the defendant in its action against another
party materially involving the location of the same line.

2. Deeds and Conveyances—Evidence—Boundaries—Admissions Against
Interest.

‘Where the description of the cloging calls in a deed leaves the bound-
ary line indefinite or uncertain, the acts or conduct of a party, or an
owner of the land, in his chain of title, against his interest, are properly
received in evidence, when pertinent to the inquiry.

3. Same—Res Inter Alios Acta.

The introduction of deeds to lands made to the defendant’s grantor,
which tend to show a boundary line in dispute as claimed by plaintiffs
is not objectionable evidence as res inter alios acta.
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4. Deeds and Conveyances—Color—Adverse Possession—Other Deeds.

Where the plaintiff relies on adverse possession of the lands in con-
troversy under a deed as color of title, the exclusion by the court of other
deeds to the same land made by a sheriff is immaterial.

5. Deeds and Conveyances—Color—Adverse Possession—Outstanding Title.

‘Where the plaintiff claims the land in dispute under color of title, and
continuous adverse possession, from his grantor, his having obtained
another or superior outstanding paper title will not of itself, and as a
matter of law, be held to break the continuity of the possession.

6. Deeds and Conveyances—Declarations Against Interest — Evidence —
Pleadings.

Where a boundary line of lands is in controversy it is competent for
the plaintiff to introduce a complaint filed by the defendant in an action
against a stranger which describes the line in accordance with plain-
tiffs’ contention in the present action, upon the same location of which
the defendant’s success in his action depended.

7. Deeds and Conveyances—Adverse Possession—Constructive Possession
—Entire Tract,

Where the plaintiff claims title to lands by adverse possession under
color of title, and thereafter has subdivided the tract into smaller lots
for convenience in selling the same, his possession of a part of the entire
tract will be deemed to extend to the outer boundaries of his deed, when
the controversy is not between the plaintiff and purchasers of the lots
subdivided, but between him and a claimant of the entire tract.

8. Instructions—Trials—DPeeds and Conveyances—Boundaries—Burden of
Proof.

In this action to recover land and for trespass the court properly
charged the jury that the burden of establishing a certain boundary line
as contended for by plaintiffs was upon them; and if they failed therein,
to find for the defendant, in accordance with its contention that the
line was a straight one from the last to the first call in plaintiffs’ deed.

(18) O actiox for the recovery of land and for damages for
trespassing thereon, tried before Bond, J., at February Term,
1916, of PasquoTank.

Plaintiffs claimed the land under color of title and adverse possession,
the court having ruled that two of the deeds necessary to establish a docu-
mentary title from the State by grant and mesne conveyances were in-
valid and, therefore, the chain of title was broken at that point by the
insufficiency of these links to connect their title with that of the State.
In order to show that the title was out of the State, plaintiffs introduced
in evidence a grant from the State to one John Hamilton, dated 27 De-
cember, 1792, and they also offered evidence tending to show that they,
and those under whom they claimed, had been in adverse possession of
the land for more than twenty-one years under color of title. They
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further contended, and there was proof to show, that the title had not
only passed out of the State, but by reason of their adverse possession,
under color, for twenty-one years, or, at least, for seven years, they had
themselves acquired the title. They put in evidence a deed from John
Hamilton, the State’s grantee, to John McKinney, and a deed from the
latter to Cathcart and Johnson, and also deeds from Charles Grice,
sheriff, to Aaron Albertson, executed 8 September, 1912, under a sale
for taxes, which described “all of the Terry land or Great Park estate,
including the Heimick and Alsworth land,” as shown on the court map,
which embraced the John Hamilton tract, and also a deed from John
Poole, sheriff, to Joseph B. Skinner, dated 10 September, 1818, executed
under a tax sale, and a deed from Joseph B. Skinner to T. L. Skinner,
and then showed a connected paper title, consisting of many mesne con-
veyances, from Joseph B. Skinner to themselves. They also offered proof
tending to show the location of the John Hamilton land as acquired
from the State, and also proof as to the location of the lands described
in the deeds, with further proof that the land described in the complaint
was embraced by that deseribed in the grant and deeds, and that defend-
ants had trespassed thereon. The jury rendered the following verdict in
answer to the issues submitted by the court:

1. Is all the land claimed by Heimick and Alsworth ef als., (19)
plaintiffs, deseribed in complaint, inside of the boundaries of the
John Hamilton patent, No. 787 Answer: “Yes.”

2. Are the plaintiffs Heimick, Alsworth, and others, according to their
respective interests, the owners of and in possession of the tract of land
described in the complaint? Answer: “Yes.”

3. Did the defendants Atlantic Lumber Company, Tilghman Johnson,
and Elijah Edge, wrongfully trespass on said lands, as alleged in the
complaint? Answer: “Yes.”

4. Did the defendant Richmond Cedar Works trespass on said lands,
as alleged in the complaint? Answer: “Yes.”

5. What damage, if any, are plaintiffs entitled to recover of the de-
fendants because of such trespass? Answer: “None.”

Judgment was entered thereon, and the defendant appealed.

Aydlett & Simpson, P. G. Sawyer, and Small, MacLean, Bragaw &
Rodman for plaintiffs.

Ward & Thompson, Winston & Biggs, Ehringhaus & Small for de-
fendants.

WarLker, J., after stating the case: While the record and briefs in
this case are voluminous, containing nearly three hundred pages, the
material questions raised by the exceptions all lie within a narrow

compass.
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Plaintiffs offered evidence tending to show that the land granted to
John Hamilton was, for many years, known as the Desert tract or Great
Park estate, the topography of this land and that of the adjoining tracts
showing where the eastern boundary of the desert was, and there being
marks on the physical dividing line between the two which indicated
that it was the boundary. They were unable to trace the closing lines of
the Hamilton grant from the head of James Pritchard’s millpond, the
calls for the same being as follows: “Then bounding on Thomas Red-
ding’s and other lines to the first station,” or beginning corner, and,
therefore, they offered proof as to the actual location of the eastern
lines of the desert with reference to the adjoining lands, and also evi-
dence tending to prove that said line, as represented on the map and as
claimed by them, had been well known for many years as the eastern
line of the Hamilton grant. For the purpose of further establishing
this boundary defendants introduced a deed from Tilghman Johnson
and others to the Atlantic Lumber Company, dated 31 August, 1914, and
then a deed from the Atlantic Lumber Company to the defendants, the
Richmond Cedar Works, and also the maps attached to each of these

deeds, they being alike. The deeds, and the maps annexed thereto
(20) and referred to therein, showed the eastern line of the John

Hamilton grant to be as contended by the plaintiffs. The deed
to the Atlantic Lumhber Company and the one from it to the Richmond
Cedar Works, with the maps annexed thereto, were produced by the last
named defendant upon notiece from the plaintiff, and the latter offered
them in evidence. Defendant objected to their introduction upon the
ground that, while they were in its possession and produced by it at the
trial, they were not competent as an admission of the location of the
eastern line of the Hamilton land, as defendant Richmond Cedar Works
was not a party to the deeds and did not have the maps prepared, and,
therefore, they were res inter alios acta and incompetent as hearsay.

The fact that the maps attached to the two deeds were called for
therein and were in possession of the Richmond Cedar Works, and rep-
resented the Heimick and Alsworth tract and the Proctor tract, as plain-
tiff contended they were located on the ground, was a circumstance for
the jury to consider as to the true eastern line of the Hamilton grant,
and the maps were clearly competent as evidence, when it is considered
that the Richmond Cedar Works used them in its suit against the
Foreman-Blades Company to recover damages for a trespass on the
Proctor tract. They were not entitled to the damages they recovered,
and claimed, if the closing calls of the Hamilton grant should be rejected
for uncertainty, and the last line should be run directly from the head
of Pritehard’s millpond to the head of Pasquotank River. This evidence
is competent as an admission by conduet and representation that the
eastern line of the Hamilton grant had been correctly located by plain-
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tiff. The eastern line of the Proctor tract, which was a part of the
Hamilton land, could not be as represented by the maps annexed to the
two deeds, if this were not so. “The general rule is that all a party has
said (or done) which is relevant to the questions involved in the trial is
admissible in evidence against him. 10 R. C. L., 959.” The declara-
tions or confessions of the person making them are evidence against such
person and all claiming under him by a subsequent title, and for the
plainest reasons. Truth is the object of all trials, and a person inter-
ested to declare the contrary is not disposed to make a statement less
favorable to himself than the truth will warrant; at least there is no
danger of overleaping the bounds of truth as against the party making
the declarations. It is therefore evidence against him. Guy v. Hall,
7 N. C., 150; Byrd v. Spruce, 170 N. C., 429. We said in Smith o.
Moore, 142 N. C., 277, 287: “The rule as thus established is said to be
founded on a knowledge of human nature. Self-interest induces men to
be cautious in saying anything against themselves, but free to speak in
their own favor. We can safely trust a man when he speaks against him-
self ; and the law, in this instance, substitutes for the sanction of a
judiecial oath the more powerful motive arising out of the sacrifice (21)
of a man’s own interests. This natural disposition to speak in

favor of rather than against interest is so strong that when one has de-
clared anything to his own prejudice his statement is so stamped with
the image and superscription of truth that it is accepted by the law as
proof of the correctness and accuracy of what was said, and the fact that
it was against interest is taken as a full guaranty of its truthfulness in
place, not only of an oath, but of cross-examination as well, they being
the usual tests of credibility. A discussion of this rule of evidence, which
shows how thoroughly it has been adopted by the courts, whether the
declarations are in the form of mere words or written entries, will be
found in 1 Greenleaf Ev. (16 Ed.), secs. 147 to 154; 2 Wigmore Ev.,
secs. 1455 to 1471; McKelvey on Ev., pp. 254 to 261.”

It was competent to show that defendant had claimed the eastern
boundary of the Hamilton grant to be the same as the lines now claimed
by the plaintiff to be such boundary, and to identify the tract on the map
known as the Heimick and Alsworth land. The questions specified in.
exceptions numbers 9, 10, 24, 25, 26, 28 to 41 (inclusive), and 51, were
competent and relevant, and the answers to them could in no way have
improperly prejudiced the defendants. The exceptions are hardly enti-
tled to serious discussion. If there was any technical error, it was so
slight or immaterial as to have done no harm. Besides, the other evi-
dence as to the true location of the eastern boundary of the Hamilton
land was so pronounced and conclusive in its nature as to attenuate very
greatly those exceptions and deprive them of any practical force, The
complaint in the suit of the Richmond Cedar Works v. Foreman-Blades
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Lumber Company was competent to show the claim made by the Cedar
Works Company as to the location of the Proctor tract, it having an
important relevancy to the principal question, viz., the location of the
eastern boundary of the Hamilton land, the Proctor tract being covered
by the Hamilton grant and its eastern boundary being coincident with
a part of the eastern boundary of the Hamilton land. It, at least,
strongly tended to show the error of the defendants’ contention that the
last line of the Hamilton grant should be run from the head of Pritch-
ard’s millpond to the head of the Pasquotank River. The sheriff’s deeds
were ruled out by the court, and are immaterial, as plaintiffs claim, not
by a paper title from the State, and intermediate owners, but by adverse
possession under color. If the tax deeds were void, therefore, as the
court ruled, they could not affect the question of possession, for the
grantee, and those succeeding him, held it under color. Nor is there
anything in the position that the time during which Timothy Ely held
the land, from 16 May, 1882, under his deed from William Underwood,

to 22 April, 1884, when he took the deed from the commissioners
(22 ) who sold under the Underwood mortgage to Cannon and Warren,

should be excluded from the count as to adverse possession, be-
cause Timothy Ely had color of title all the time from 16 May, 1882, in
the Underwood deed to him, and held possession under it, and the mere
fact that Underwood may not have had the title at the time his deed was
made does not affect its character as color of title, which is defined to be
a deed or instrument which purports or professes to pass title, but which
it fails to do, either from want of title in the grantor or from some defect
in the mode of conveyance. Taie v. Southard, 10 N. C. (3 Hawks), 119;
Dobson v. Murphy, 18 N. C. (1 Dev. and Bat.), 586; McConnell v. Mc-
Connell, 64 N. C., 342; Lumber Co. v. Richmond Cedar Works, 165
N. C, 83; Seals v. Seals, tbid., 409 ; Burns v. Stewart, 162 N. C., 360,
This Court said in.Seals v. Seals, supra, at p. 413: “It can make no dif-
ference that the deed, claimed to be color, does not in fact pass the title.
It is sufficient if, on its face, it professes to do so, and defendant is in pos-
gession, claiming bona fide under it adversely. Color of ftitle is that
which in appearance is title, but which in reality is not title. No ex-
“cessive importance is to be attached to the ground of the invalidity of a
colorable or apparent title, if the entry or claim has been made under it
in good faith. A claim to property under a conveyance, however inade-
quate to carry the true title, and however incompetent the grantor may
have been to convey, is one under color of title, which will draw to the
possession of the grantee the protection of the statute of limitations.”
Wright v. Matteson, 18 How. (U. 8.), 50; Beaver v. Taylor, 1 Wall,
(U. 8.), 637; Cameron v. U. S., 148 U. 8., 301, and other cases in our
own Reports. “The very act of claiming title by virtue of an adverse
possession for the statutory period precludes the idea of a valid paper
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title. So do the words ‘color of title.’” It is evident, therefore, that the
requirements as to color of title are sufficiently complied with by a pos-
session held under an instrument which, as a conveyance, is in fact either
voidable or void.” 1 Ruling Case Law, p. 712. 2 C. J., 169, and cases
cited. This is the settled doctrine of the courts in regard to color of
title, which an adverse possession for the time preseribed by the statute
may ripen into a good and sufficient title. It therefore makes no differ-
ence that Ely took another title, or even a better title, afterwards from
the commissioners, as they did not deprive him of the right to claim
under his color. Chatham v. Lansford, 149 N. C,, 363; 1 R. C. L., sec. 4,
p. 725.

Plaintiffs state the applicable prineciple in their brief: “The faect that
Ely took a deed which was void for want of title in the grantor, William
Underwood, in 1882, under which he entered, and thereafter took another
void deed from the commissioners in 1884, did not affect the character of
his possession as adverse to defendants, since ‘it is not the instru-
ment which gives the title, but adverse possession under it for the ( 23 )
requisite period with color of title” It therefore becomes imma-
terial how many deeds Ely had, or whether there was any privity be-
tween them as against the defendants, if he entered into possession under
one and remained in possession under the first deed for the requisite
period.”

The subject is fully discussed in 1 Cye., 1082. Colorable title, then,
in appearance is title, but in fact is not, or may not be, any title at all.
It is immaterial whether the conveyance actually passes the title to prop-
erty, for that is not the inquiry. Does it appear to do so, is the test;
and any claim asserted under the provisions of such a conveyance is a
claim under color of title, and will draw the protection of the statute of
limitations to the possession of the grantee if the other requisites are
present. Daickens v. Barnes, 79 N. C., 491.

“A deed, though it be defective, will constitute color of title.” So the
rule is broadly stated in a very large number of decisions that a deed
purporting to convey the land incontroversy will give color of title to a
possession taken under it, even though it be void. And a deed void for
matters dehors the instrument will constitute color of fitle, provided it
purports to convey the land in controversy. 1 Cye., 1085-1087. See,
also, for full treatment of the question, Seals v. Seals, 165 N. O., 409, as
to fraudulent deeds, and 1 Cye., 1007 and 1092. Nor can we hold, as
matter of law, that taking the deed from the commissioners under the
mortgage sale broke the continuity of possession by the plaintiff. They
could claim under the Ely deed, as color, notwithstanding their purchase
from the commissioners; and whether they did so, or abandoned their
adverse possession, was a question for the jury. We decided this point
in Roper Lumber Co. v. Richmond Cedar Works, 168 N. C., 344, as ap-
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pears by the second and third headnotes: “A party in possession of
lands under a deed may buy in an outstanding claim of title to them
without acknowledging paramount title in his subsequent grantor or in-
terrupting the continuity of possession under his first deed; and where
adverse possession is sufficiently shown under his first deed, for the
period of time limited, it will ripen his title under color thereof, unless
he has in some way been estopped or precluded from’ doing so. Where
one claiming title to lands has bought in outstanding titles thereto and
claims by adverse possession under his first deed, it i1s competent to show
his acts and declarations as evidence of the character of his possession,
and it is for the jury to determine upon all the evidence whether his
possession continued to be adverse under the first deed, and sufficient to
ripen his title into a good and sufficient one for the time fixed by the
statute.” With the exception of at least one decision, in which it has
been broadly ruled that the purchase of an outstanding title or interest
by the adverse claimant interrupts the continuity of his possession,
(24) it seems to be very generally conceded that an adverse occupant
may purchase an outstanding title without thereby interrupting
the continuity of his possession. A party, it is said, may very well deny
the validity of an adverse claim of title, and yet choose to buy his peace
at a trifling or small price rather than be at great expense and annoyance
in litigating it. The reason for this rule is based upon the prineiple that
the adverse occupant has a right to quiet his possession and protect him-
self from litigation in any lawful mode that appears to him most advan-
tageous or desirable. 1 Cyec., 1016; Cannon v. Stockman, 36 Cal., 535;
Mather v. Walsh, 107 Mo., 121; Omaha, etc., L. and T. Co. v. Hansen,
32 Neb., 449. These cases and others of the same tenor are e¢ited and
reviewed in Roper Lumber Co. v. Richmond Cedar Works, supra.

The mere subdivision of the tract of land into numerous lots, as shown
only on a map of the premises, which was prepared by the parties in
contemplation of a sale by lots or small parcels, did not prevent plaintiffs’
actual adverse possession of a part of the land from extending by con-
struction of law to the whole thereof. The land was conveyed to plain-
tiffs, and those under whom they claim, as one entire tract by a single
outside or common boundary and by reference to prior deeds, notably
the one of Harvey Terry to Thomas H. Robbins, which described the
premises as one undivided tract. It was held in Surghenor v. Ducet, 139
S. W. Rep., 22, that if there is actual possession of any part of the land
described in a deed, it amounts to constructive possession of the whole,
where there is a conflicting claim to an entire tract embracing four paper
subdivisions, which were made by an administrator for convenience in
effecting a sale, and that defendant’s actual possession of three of said
parts will, under the rule, extend constructively to the fourth, although

66



N.C.] FALL TERM, 1916.

ALsSWORTH v. CEDAR WORKS.

no inclosure or improvement was upon it. 2 Corpus Juris, 238 and 240,
sec, 518, and cases cited in note 76. Gregg v. Forsyth, 65 U. S. (24
How.), 179; Kerr v. Nicholas, 88 Ala., 346; Hornblower v. Banton,
103 Me., 375 ; George v. Cole, 109 La., 816; B. Imp. C'o. v. Needringhaus,
72 Am. St. Rep., 269 ; Bacon v. Chase, 83 Towa, 521. In the Giregg case
the Court, referring to the inquiry whether Ballance occupied adversely
the premises described in the patent, said: “The fact is that he did, but
he did not reside upon every square yard of the premises, nor upon the
particular lot. Nor was this necessary. e resided upon the legal sub-
division described in the patent, the evidence of his title, and possessed
and occupied it by himself and tenants. We think the laying out of the
land into town lots did not deprive him of the benefit of the statute of
limitations of 1835 as to all the fractional quarter, except the particular
lot upon which his house stood.” See, also, 1 Cye., 1128 and 1129.

It must be noted that the defendant does not claim any one or more of
the lots or subdivisions of the land, but is asserting title to the
whole thereof as against the plaintiffs, and it is perfectly evident ( 25 )
that plaintiffs have claimed to hold the enfire tract under their
color, and not merely the separate parcels of the subdivisions, each by
a distinet and actual possession applicable to it. This is not a contro-
versy between plaintiffs and any of the purchasers of the separate lots,
but between them and a party who claims it all.

We have read the charge of the court very carefully, and find nothing
in it of which the defendants can well complain. It was a clear and
even lucid statement of the law as applicable to the evidence and to the
facts as they might find them therefrom. Neither the substance of the
charge nor the manner of delivering it to the jury discloses anything
contrary to the law which is prejudicial to defendants. The jury were
told that the burden was on plaintiffs to locate the eastern boundary of
the Hamilton land, and if the jury could not, upon the evidence, locate
the various closing lines called for in the grant and deeds, they would
run straight from the head of Pritchard’s millpond to the head of Pasquo-
tank River. This was according to defendant’s own contention. There
. is nothing in the record to indicate any leaning of the judge towards the
plaintiffs or any intimation by him as to how the facts should be found
by the jury, but, on the contrary, the charge was fair and impartial.

The court properly refused to charge that there was no evidence of
twenty-one or even of seven years continuous adverse possession by
plaintiffs and those under whom they claimed, because there was ample
evidence of both, and with the exception of the matters of law we have
specially considered, the case involved no more than a question of fact
for the jury; and as upon the law, which was correctly stated to them,
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and the evidence, the jury found the facts adversely to the defendants,
we must accept that finding as conclusive.
There is no error in the record, and we, therefore, affirm the judgment.
No error.

Cited: Blowham v. Timber Corp., 172 N.C., 47 (6ce); Jackson v.
Mills, 185 N.C. 55 (6p); Ledford v. Power Co., 194 N.C. 102 (6cc);
Morris v. Bogue Corp., 194 N.C. 280 (6¢); Hotel Corp. v. Dizon, 196
N.C. 267 (8¢); Odom v. Palmer, 209 N.C. 98 (6¢); Nichols v. York,
219 N.C. 271 (5p); Lofton v. Barber, 226 N.C. 484 (8p); Grady v.
Parker, 230 N.C. 168 (5p).

C. C. LEARY aND Wire v. BOARD OF DRAINAGE COMMISSIONERS OF
CAMDEN RUN DRAINAGE DISTRICT axp 8. W. GREGORY ET ALS.,
COMMISSIONERS.

(Filed 13 September, 1916G.)

1. Water and Water-courses — Diverting Waters — Drainage Districts —
Damages.

A district created under the drainage statute is not a political agency
of the State, and is liable for the wrongful diversion of water to the
damage of a lower proprietor of lands lying beyond the boundaries of
the district, when those claiming such damage are in no wise claiming
under such proceedings or under any party thereto. Newby v. Comrs.,
163 N. C., 26, cited and distinguished.

2, Same—Drainage Commissioners—Negligence—Unauthorized Acts.

The commissioners of a drainage district are without authority to
extend its canal beyond the limits of the district in such manner as to
divert the flow of the water to the damage of the lands of the proprietor
situate beyond its limits; and they are individually liable for such dam-
ages as are caused by their unlawful or negligent acts in so doing.

(26) Arrran by plaintiff from Bond, J., at January Term, 1916,
of CURRITUCK.

Aydlett & Simpson and Ehringhaus & Small for plaintiffs.
Ward & Thompson and I. M. Meekins for defendants.

Crarx, C, J. This is an action against the drainage commissioners
as a board, and also individually, for the diversion of water whereby
the lands of the plaintiffs outside of, and below, the drainage district
have been injured.
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The ruling of this Court is well settled that the upper proprietor “may
accelerate, but cannot divert,” water to the injury of the lower proprie-
tor. It is not controverted, and must be taken as true upon this nonsuit,
that the water of the drainage district was diverted by this canal and
thrown upon the lands of the plaintiffs to their injury. If the defend-
ants had been an individual proprietor there can be no question of his
liability. The sole question raised by the nonsuit granted by the court
is whether the defendants are exempt from such liability because it is an
incorporated body, known as the “Board of Commissioners of the
Drainage District,” and are also free from liability individually.

‘We think they are liable in both capacities. It is true that the drain-
age district is a quasi-public corporation. Sanderlin v. Lukens, 152
N. G, 738; Drainage Comrs. v. Farm Assn., 165 N. C., 697. But it is
not a governmental agency, and occupies the same relative position as a
railroad company or any similar quasi-public corporation, created for
private benefit, but endowed with the right of eminent domain and
other public functions by reasons of the public henefit,

In Drainage Comrs. v. Webb, 160 N, C., 594, it was held that “Drain-
age districts are not regarded as municipal corporations,” the Court
saying: “The drainage districts have conferred upon them the right of
eminent domain, just as a railroad company or an electric power plant
has, and for the same reason, that they are quasi-public corporations.
But they do not come within the definition of ‘municipal corporations’ in
Constitution, Art. V, sec. 5. They have no governmental taxing power
for general purposes. It is true, the formation of these distriets
1s encouraged by our statutes, because they are expected to aid (27)
largely in the development of the State. But so do railroads,
electric power plants, and other quasi-public corporations. No one can
contend that the property or bonds of those companies can be exempted
from taxation, nor can those of a drainage district.”

The above case was cited with approval, Drainage Comrs. v. Farm
Assn., 165 N, C., 700, where the Court said: “These drainage districts
are not municipal corporations, but are quasi-public corporations.” It
was also cited with approval in Southern Assembly v. Palmer, 166 N, C.,
80, where the Court said that the bonds of a drainage district are not ex-
empt from taxation, for that “such district is not endowed with gov-
ernmental powers for the public benefit, but is more in the nature of a
private business enterprise.” It is true that the above decisions were as
to the exemption of property from taxation; but if the Legislature has
no power to expressly exempt such property from taxation because it is
not a governmental agency, certainly the drainage district, which is only
a quasi-public corporation, cannot be impliedly exempt from all liability
for its torts or its contracts. This is not affected by the fact that some
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of the landowners in the district did not enter the corporation volun-
tarily.

Drainage districts are favored because of the public benefit, but none
the less the prime motive in organizing them is the pecuniary benefit to
the corporators. The State confers on them the right of eminent domain,
but cannot exempt from taxation or exempt them from liability. They
stand on the same footing in these respects with other quasi-public cor-
porations.

The subject is very fully discussed in Bradbury v. Drainage District
(236 Il 36), 19 L. R. A. (N. 8.), 991, with many notes, in which it is
held: “A drainage distriet cannot escape liability for injury done by
its improvements to lands lying outside of its limits on the theory that
it is an involuntary quasi-public corporation, not liable to respond in
damages for any of its acts. . . . . The drainage of lands to improve
them for agricultural purposes cannot be regarded as an exercise of the
police power, so as to exempt the land so drained from liability for in-
jury caused by such district to other land not within the distriet.”

The present case is easily distinguished from Newby v. Drainage
Comrs., 163 N, C., 26, because in that case the plaintiff was claiming
under a party to the original drainage proceeding and was concluded by
the final judgment in that case. His remedy was by motion in that
cause. Banks v, Lane, 170 N, C,, 14; s. ¢., 171 N, C,, 505. In this case
the lands of plaintiffs lie outside of the drainage district, and the owners
thereof are in no wise claiming under such proceedings, nor under any

party belonging to said corporation.
(28) It was not necessary in this case to decide what remedy the

plaintiffs would have should they obtain judgment against the
drainage district, whether it would be by mandamus to extend the canal
past the plaintiffs’ land, or to so change it above as not to divert water
which otherwise would not naturally come down the canal and flood the
plaintiffs’ land, or by a mandamus to assess the lands in the district to
pay a pecuniary recovery, for the reason that though the nonsuit is set
aside, it may be that the plaintiffs will not recover any judgment be-
cause of failure of the jury to find that there has been a diversion of the
water or any injury sustained by the plaintiffs. In such case any opinion
we might now express as to the enforcement of a possible judgment would
be obiter dictum.

We are also of opinion that though no bad faith or malice on the part
of the commissioners individually is indicated in the evidence, they are
individually liable because there was mno legal authority for them to
extend their canal beyond the limits of the district in such a manner as
to divert the water upon the lands of the plaintiffs to their detriment.
In Hitch v. Comrs., 132 N. C., 573, it was held that even if the commis-
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sioners of a county take land for a highway without authority of law,
they are liable therefor individually. A fortior: the commissioners of a
drainage district who construct the canal in such a manner as to ille-
gally divert water upon the lands of plaintiffs outside of the district are
individually liable for the injury. This is also true if this injury out-
side of the limits of the drainage district was caused by the negligence
of the commissioners, of which there is allegation and proof. Tate w.
Greensboro, 114 N. C., 392.

These drainage districts are created for the benefit of the people of
the locality, and are favored with certain privileges of eminent domain
and otherwise because of the general benefit to the public. But they are
not exempt from liability for their torts or contracts. And the com-
missioners, as their agents, are individually liable if they act illegally
or negligently, so as to injure others outside of the district. The judg-
ment of nonsuit is

Reversed.

Cited: Price v. Trustees, 172 N.C. 85 (1d); Pate v. Banks, 178 N.C.
143 (1c); Spencer v. Wills, 179 N.C. 177 (2¢); Sewyer v. Drainage
District, 179 N.C. 183, 184 (le, 2¢); Berry v. Durham, 186 N.C. 425
(2¢); O’Neal v. Mann, 193 N.C. 163 (1e¢); Parks-Belk Co. v. Concord,
194 N.C. 136 (1c); Drainage Comrs. v. Jarvis, 211 N.C. 692 (2¢);
Nesbit v. Kafer, 222 N.C. 53 (1o0).

(29)

D. C. HODGES v. W. D. HALL.
(Filed 13 September, 1916.)

1. Damages, Compensatory—Definition.

Compensatory damages, when allowable, are not restricted to the pecu-
niary loss caused by the defendant’s wrong, but may embrace just compen-
sation, in the opinion of the jury, for the injury, including actual loss in
time and money, the physical inconvenience, mental suffering, and humili-
ation endured which could properly be considered as a reasonable and
probable result of the wrong.

2, Damages, Punitive—Definition.

Where punitive damages are allowable, they are awarded in addition
to compensatory damages for a willful and malicious wrong done to the
plaintiff, under circumstances of aggravation, rudeness, or oppression,
or in a manner which evinces a reckless and wanton disregard of the
plaintiff’s rights.
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3. Same—Trials—Questions for Jury.

Where the evidence properly presents the question of punitive dam-
ages for a wrongful act done to the plaintiff, the award of such damages,
and the amount thereof, under a proper charge, is for the jury, and can
never be directed by the court as a matter of law.

4, Same—Instructions—Malice—Assault.

An instruction to the jury which, in effect, tells them to award the
plaintiff punitive damages should they find that the defendant assaulted
him with malice or in a spirit of revenge, considering evidence of provoca-
tion by way of reducing the amount, is reversible error, being an instrue-
tion, as a matter of law, to award punitive damages if they found the
assault was malicious, and not leaving it to the jury to determine.

Crvin acTION 1o recover damages for assault and battery, tried before
0. H. Allen, J., and a jury, at May Term, 1916, of HypE.

The jury rendered the following verdict:

1. Did the defendant wrongfully and unlawfully beat and assault the
plaintiff, as alleged? Answer: “Yes.”

2. What damages, if any, is the plaintiff entitled to recover therefor?
Answer: “$1,000.”

Judgment on the verdiet for plaintiff, and defendant excepted and
appealed, assigning for error chiefly the charge of the court on the ques-
tion of exemplary damages.

Mann & Jones and Ward & Grimes for plaintiff.
Ward & Thompson and Spencer & Spencer for defendant,

Hoxe, J. The question of compensatory and punitive damages has
been presented in several of the more recent cases before this Court;
Byers v. Express Co., 165 N. C., 542; Carmichael v. Telephone Co., 157

N. C, 21; same case, reported in 162 N. O., 333; Williams v.
(30) R. R, 144 N. C., 498; Ammons v». B. R., 140 N, C, 196; and

from these and other authorities it appears that compensatory
damages is not necessarily restricted to the actual pecuniary loss caused
by defendant’s wrong, but the term may extend to and embrace what
the jury may decide to be a fair and just compensation for the injury,
ineluding actual loss in time and money, the physical inconvenience, and
physical and mental suffering and humiliation endured, and which could
be properly considered as a reasonable and probable result of the wrong
done. Carmachael v. Telephone Co., supra. Speaking further to the
subject, the Court said: “Exemplary or punitive damages are not given
with a view to compensation, but are under certain circumstances
awarded in addition to compensation as a punishment to defendant and
as a warning to other wrong-doers. They are not allowed as a matter
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of course, but only where there are some features of aggravation, as when
the wrong is done willfully and maliciously or under circumstances of
rudeness or oppression, or in & manner which evinces a reckless and
wanton disregard of plaintifi’s rights.” And on this question it has
also been expressly held in this jurisdiction: “That when, on facts in
evidence, the question of punitive damages is properly presented, the
award of such damages and the amount thereof, under a proper charge,
is for the jury, and ean never be directed by the court as a matter of
law,” Billings v. Charlotte Observer, 150 N. C., pp. 540-544, a position
that is very generally approved by the authoritative cases on the subject.
Topolewski v. Packing Co., 143 Wis., 52; Ferguson v. Moore, 98 Tenn.,,
342 ; Carson v. Smith, 133 Mo., 616; E. BE. v. Rector, 104 111, 296; Car-
penter v. Hyman, 66 8. E., 1078 (W. Va.); B. R. v. Burke, 53 Miss., 200.

On careful consideration of his Honor’s charge in reference to this
last position we are of opinion that reversible error was committed on
the question of exemplary or punitive damages. Speaking to this feature
of the case, his Honor, among other things, said: “Then, if you find
that the assault was of a violent character, such as to indicate malice—
by malice I mean a wicked intent to injure the plaintiff, from a spirit
of revenge—if that is so, then he would be entitled to punitive damages,
that is, damage by way of punishment—that is, in the event that you
find that the assault was of a malicious nature.”” And again: “You
may also take into consideration as to whether Hall was provoked—
provocation, if you find there was provocation, and the circumstances—
and that may be considered by way of mitigating or reducing punitive
damages, regardless of what he was worth, if you find he was damaged
at all; then, if you find it was of a malicious character, you will add to
actual damages punitive damages.”

There is nothing in other portions of the charge which sufficiently
qualifies these instructions, and, to our minds, the jury could only
conclude therefrom that if they found the assault to be malicious (31 )
they were required to increase the amount by an award of punitive
damages, as a matter of law.

For the error indicated there will be a new trial of the cause of all
the issues.

New trial.

Cited: Smith v. Myers, 188 N.C. 552 (2¢) ; Tripp v. Tobacco Co., 193
N.C. 616 (2¢); Worthy v. Knight, 210 N.C. 499 (2¢, 4e).
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MISSOURI WHITE v. NORFOLK SOUTHERN RAILWAY COMPANY.
(Filed 13 September, 1916.)

Carriers of Passengers—Hjection from Train—Through Trains—Change of
Trains—Damages.

The ticket agent of a railroad company should inform the purchaser
of a ticket for a through train whether or not this train will stop at the
passenger’s destination; and where a female passenger on such train,
traveling with her child, has been informed by the ticket agent that the
train will stop at her destination, and while on the train she was, for
the first time, informed by the conductor that she will have to get off at
a nearer station and take a local train, in consequence of which she was
not met by her husband, as they had prearranged, and suffers inconveni-
ence and annoyance by reason of the enforced change for the local train:
Held, the ejection from the train was wrongful, making the company liable
for the passenger’s actual but not punitive damages.

Crvir acrion tried at January Term, 1916, of PasquoTark, before
Bond, J., upon these issues.

1. Did defendant wrongfully put or cause plaintiff to get off its train
at Edenton, as alleged? Answer: “Yes.”

2. If so, what damage, if any, did the plaintiff sustain thereby?
Answer: “$50.”

From the judgment rendered, the defendant appealed.

I. M. Meekins for plaintiff.
C. M. Bain and J. Kenyon Welson for defendant.

Broww, J. The evidence tends to prove that on 19 November, 1914,
the plaintiff, accompanied by her little daughter, purchased from the
defendant’s agent at Mackeys Ferry a ticket to Chapanoke, upon the
assurance of the agent that the ticket was good for continuous passage
upon the through train of the defendant, which passed Mackeys Ferry
about 1 o’clock. Upon inquiry, the agent assured her that there would
be no change of trains at Edenton.

The plaintiff’s husband, by arrangement, met this through train at

Chapanoke to carry his wife to their home, some distance in the
( 32) country. As the plaintiff did not arrive on this train, the husband

returned home. When this train of the defendant, which runs
from New Bern to Norfolk and passes Mackeys Ferry, arrived at Eden-
ton, the conductor for the first time informed her that this train did not
stop at Chapanoke, and told the plaintiff that if she did not get off at
Edenton he would carry her on to some other point.

Plaintiff was compelled to get off at Edenton and take the next train,
an hour or more later, which was a local train and stopped at Chap-
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anoke. When she arrived at Chapanoke her husband had gone home.
It was a rainy, blustery day, and plaintiff was subjected to much incon-
venience by reason of having to change trains at Edenton,

The motion to nonsuit was properly overruled.

The plaintiff had the right to rely upon the assurance of the agent
that the train which she took at Mackeys Ferry would stop at Chapanoke
to put her off. It was the duty of the agent, when he sold a ticket to
Chapanoke, to inform the plaintiff that she would have to take a local
train at Edenton and would arrive at Chapanoke some time after the
other train had passed, Upon the assurance of the defendant’s agent,
the plaintiff had reason to believe that she would meet her husband there
to take her and her little daughter to their home., Hutchinson v. R. R.,
140 N. C,, 125, and cases cited.

His Honor very properly ruled that there is no evidence upon which
the jury would be justified in awarding punitive damage.

No error.

Cited: Blaylock v. B. B., 178 N.C. 356 (e¢).

W. S. CHESSON v. RICHMOND CEDAR WORKS.
(Filed 13 September, 1916.)

1. Principal and Agent—Contracts-——Unusual Acts.

A general agent has no implied authority to bind his principal by
contracts unusual to agencies of like character, or beyond the usual scope
of such agencies; and when he attempts to bind his principal by his
extraordinary acts, the one dealing with him is put upon notice, and
required to ascertain from some authoritative source whether such agent
had the power to bind his prineipal thereby.

2. Same-—Logging Boss—Indefinite Contracts—Cutting Timber.

COne who has been employed as a field superintendent of logging opera-
tions, with authority to have timber cut from time to time as needed for
a corporation, his principal, and subject to be discharged at any time,
has no implied authority to bind his principal with an indefinite contract
for cutting the timber from a large tract of land which might last for
years, and involving the expenditure of many thousands of dollars, and
in an action to recover damages for a breach of the contract, it is neces-
sary for the plaintiff to show that the agent had express authority or
that the principal ratified his act.

3. Principal and Agent—Trials—Evidence—Questions of Law—Nonsuit.

Whether one assuming to aet as an agent in making a contract for
another made the contract sued on is a question for the jury when the
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evidence is conflicting; but whether there is more than a scintilla of
evidence of such agency is a question of law; and if there is not, a
judgment of nonsuit is proper.

(33) Aprpran by defendant from Allen, J., at April Term, 1916, of
TYRRELL.

1. M. Meekins and P. W. McMullan for plaintiff.
Ward & Thompson and Winston & Biggs for defendant.

Crark, C.J. This action is based upon the complaint that the defend-
ant company, through its agent, one L. E. Shucker, made a verbal con-
tract with the plaintiff to cut and top all the merchantable juniper tim-
ber of the defendant in that part of the Dismal Swamp owned by the
defendant, containing some 5,000 or more acres, at the rate of 614 cents
per tree. The defendant denied that Shucker made such contract or
that he had any authority to do so, and averred that the timber cut by
the plaintiff was under a contract to cut the same, restricted to the serv-
jce as performed from time to time, and the plaintiff admits that he
was paid up to the time of his discharge.

The evidence shows that the alleged confract was indefinite as to the
time of cutting, and that the quantity of timber to be cut, with the foree
which the plaintiff employed, would require several years. The plaintiff
estimates three years and the defendant’s estimate is from ten to twenty
years.

The plaintiff testifies that he made such verbal contract with Shucker,
the wood boss or field manager of the defendant; that it was to cover
the cutting of the entire area of the Dismal Swamyp owned by the defend-
ant; that this verbal contract was made in a blacksmith’s shop, no one
being present except the plaintiff and the agent, Shucker. It was further
in evidence that the plaintiff had little experience with such work, and
had only worked for the defendant one month previously, and that said
Shucker had been in the employment of the company himself for only
seven months, and was subject to discharge at any time. Shucker denied
having made such contract.

The defendant had a general manager, Mr. Warwick, which fact was
known to the plaintiff. Shucker was not an officer of the company, nor
its general superintendent, and denied that he had any authority to
make such contract or any contract for a definite time or that was not

subject to the approval of the general manager; and testified that
( 34) he was merely a fleld superintendent of logging operations, with
authority to have timber cut from time to time as needed.

The alleged contract is so unusual, extraordinary, and unique that it
is not to be assumed that said Shucker had authority to make it. It was
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no function of his position. If it were, Shucker, a superintendent of
logging, holding at will, with authority to have the timber cut as needed,
could bind his employers by a verbal contract, not approved by the com-
pany or its general manager, which might last for twenty years and
involve the expenditure of many thousands of dollars, without any bond
or guarantee given by the plaintiff for the faithful performance of his
work, and such contract would bind the company, should it sell its timber
to another party.

There is no testimony of any express authority given to Shucker to
make such contract, or any ratification of such contract by the company.

In Mechem on Agency, sec. 389, it is said: “The person dealing with
the agent must also act with ordinary prudence and reasonable diligence.
If the character assumed by the agent is of such a suspicious or unrea-
sonable nature, or if the authority which he seeks to exercise is of such
an unusual or improbable character as would suffice to put an ordinarily
prudent man upon his guard, the party dealing with him may not shut
his eyes to the real state of the case, but should either refuse to deal
with the agent at all or should ascertain from the principal the true
condition of affairs.”

In Stephens v. Lumber Co., 160 N. C., 107, it is said that a prineipal
is not bound by the act of the general agent, unauthorized by him, so
unusual and remarkable as to arouse the inquiry of a man of average
business prudence as to whether the authority had actually been con-
ferred; for third persons cannot assume that an agent’s acts are author-
ized unless they are within the scope of the duties ordinarily conferred
upon agencies of that charaeter, nor when the transaction is of a nature
so unusual that the other party should be put upon inquiry to ascertain
the actual authority of the agent of the company to make a contract of
that nature. This opinion by Judge Hoke discusses the proposition so
thoroughly (with the citation of many precedents in point) that it is
unnecessary for us to do more than refer to what is there so well said.
To the same purport, Newberry v. B. R., 160 N. C., 156; Purniture Co.
v. Bussell, 171 N. G, 474. In Gooding v. Moore, 150 N. C., 195, the
agent was “a general agent not only in purchasing the plant and timber,
but in managing the business.,” The contract was within the apparent
scope of such agency, and it was held that the other party was not bound
by restrictions which were not made known to him,

In this case the extent of the contract, which may be twenty years,
and the amount of the compensation, which it is claimed by the
defendant may aggregate $60,000, and the admission of the plain- ( 35 )
tiff that the duration and amount are not limited in the terms of
the contract, on its face require such unusual authority in the temporary
agent of the company that the plaintiff should have ascertained by in-
quiry of the officials of the company, of those “higher up,” whether the
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alleged agent was possessed of such extraordinary powers. Not having
domne so, it was incumbent wpon him in this trial to show that Shucker in
fact possessed such authority. On the contrary, there is absolute denial
by Shucker and by the company that he possessed such authority, and
the testimony of Shucker that he did not make the contract. There is
no evidence tending to show knowledge by the company of such unusual
contract, or ratification.

Whether Shucker in fact made such contract was a matter for the
jury; but in the absence of any scintilla of evidence that Shucker had
authority to make such an unusual contract, which power could not be
implied merely from his position as local woods boss, the motion for a
nonsuit should have been granted.

Error.

Cited: Basnight v. Lumber Co., 184 N.C. 52, 55 (cc).

T. H. JENNETT v. PEOPLES TRANSPORTATION COMPANY
AND B. A, CREDLE.

(Filed 13 September, 1916.)

1. Corporations — Insolvency — Agreement of Stockholders — Individual
Action.

Where the stockholders of a corporation agree among themselves to
contribute pro rata to pay off the corporation’s debts to enable it to
continue in business, they may maintain their suit and enjoin one of
them from enforcing the collection of a debt owed him by the corporation,
contrary to his agreement to contribute, without making demand upon
the corporation to do so.

2. Appeal and Error—Interlocutory Orders—Necessary Determination,

‘While an appeal from this order restraining the enforcement of a
stockholder’s judgment against a corporation is interlocutory in its nature,
it will not be dismissed, it being necessary to determine the question to
adjust the debts of the corporation and before further orders could be
taken in the cause.

ArpeaL by defendant Credle from Allen, J., at May Term, 1916, of
Hype.

Ward & Grimes and Mann & Jones for plaintiff.
Thomas S. Long and H. C. Carter, Jr., for defendant.
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Crarx, C. J. This action was brought against the Peoples Transpor-
tation Company, a corporation, by the plaintiff, who was a stock-
holder and creditor, for the appointment of a receiver and to ( 36 )
wind up its affairs. The stockholders, who had all advanced money
to pay the bills of the corporation, met to arrange for the adjustment
of their debts, to the end that the corporation might resume operations.
The amount of the advances made by each stockholder was ascertained
and the total ascertained. The plaintiff contends that each stockholder
as creditor agreed to contribute an amount representing his pro rata of
stock to payment of debts. Two of said stockholders, lacking some $213
of having enough in claims against the corporation to pay their pro rata
of indebtedness under such agreement, executed a note secured by a mort-
gage to plaintiff in pursuance of such agreement.

The defendant B. A. Credle, one of the creditor stockholders, who
held a judgment against the company, in violation, as plaintiff contends,
of the above agreement, attempted to collect his judgment by execution.
Thereupon, on motion of plaintiff, B. A, Credle was made a party de-
fendant, and a restraining order was issued against him to prevent
collection of his judgment, alleging the above agreement to put his claim
against the company into hotchpoteh with the other creditors in order
to adjust the debts of the corporation, and also alleging fraud in obtain-
ing the said judgment. On the trial the only issue submitted was
whether B. A, Credle had agreed with the other stockholders to pay off
the indebtedness of said corporation, and was this judgment a part of
his proportion of the indebtedness thus assumed. The jury found the
issue in the afirmative.

The defendant Credle contends:

1. That the suit was improperly instituted, because the plaintiff had
not made a demand upon the corporation to bring suit against the
defendant B. A. Credle, to restrain his alleged judgment.

2. That the defendant never was a party to the alleged adjustment of
debts of the corporation, and did not agree to place this judgment in
hotchpotech with the other claims of the stockholders, creditors. The
jury .found the issue of fact on this last proposition against the defend-
ant Credle.

Tt was not necessary that the plaintiff should make a demand upon
the corporation to bring suit against the defendant Credle. The agree-
ment was made, as the jury find, among all the stockholders, who were
ereditors, in order to substitute such arrangement in lieu of further pro-
ceedings to wind up the corporation. The restraining order to prohibit
Credle from proceeding further in the collection of the judgment was a
very proper and, indeed, a necessary proceeding in the cause.

9
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The other exceptions by the defendant do not require discussion.
Though this phase of the proceeding is somewhat interlocutory in its
nature, an appeal lay, as a different result would have put an end
(87) to the effort to adjust the debts of the corporation, and it was
necessary to determine this issue of fact as to the alleged agree-
ment before further orders could be taken in the cause.
No error.

ALFRED BLOXHAM v. THE STAVE AND TIMBER CORPORATION,
M. E. GOETZINGER, ET ALS.

(Filed 20 September, 1916.)

1. Master and Servant—Railroads—Negligence—Evidence—Trials—Ques-
tions for Jury—Instruction.

There was evidence tending to show that the plaintiff, the manager
of the defendant timber corporation, was on a logging train of defendant,
in pursuance of his duties, and was injured by a tree, which had been cut
by the defendant’s other employees, falling upon the flat car on which
he was riding at a speed of 5 miles an hour; that the employees had been
instructed by him to be careful in cutting trees along the logging right
of way, and that the engineer could have seen the tree falling, had been
previously instructed to look for such dangers, and had been warned
thereof in time to have stopped the logging engine on this occasion and
avoid the injury; and there was evidence per contra, and further evi-
dence that the tree would not have fallen on the train except for a cur-
rent of wind which diverted it from its downward course to the tops
of smaller trees, and thence upon the car. Held, the question of the
defendant’s negligence and its proximate cause was properly submitted
to the jury. The charge in this case is approved.

2, Same—Prior Admissions.

Where there is evidence that the plaintiff has sustained a serious
physical injury proximately caused by the defendant’s negligence, and
also that soon thereafter, while greatly suffering, he had made a state-
ment exonerating the defendant from blame, it is for the jury to decide,
upon the conflicting evidence, as to the defendant’s actionable negligence,
and not for the court to decide as a matter of law whether there was
such negligence.

3. Railroads—Logging Roads—Master and Servant—Assumption of Risks
-—Statutes—Fellow-servant.

The common-law doctrine that an employee assumes the risk of injury
from the negligence of a coemployee in the course of his ordinary employ-
ment, ete., has been changed by statute in its application to railroad com-
panies, including logging roads operated by steam and other like power,
and extends to an injury received by a manager or superintendent from
the negligent acts of a subordinate employee. Revisal, sec. 2646.
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4. Negligence—Evidence—Proximate Cause—Vis Major.

The plaintiff, an employee of the defendant, was injured by a tree
falling upon him as he was riding on the car of defendant’s logging road
in the performance of his duties, and there was evidence that a change
of wind had deflected the tree from its expected course, so that it struck
the tops of smaller trees and thence fell upon the plaintiff. There was
further evidence that the engineer of defendant’s logging train should
reasonably have seen the danger in time for him to have stopped the train
and avoided the injury, after the course of the falling tree had been unex-
pectedly deflected. Held, the proximate cause of the injury depended
upon whether the engineer had been negligent in this respect, and, if so,
the change of the wind would be the remote cause, and the doctrine of
vis major is not applicable.

5. Evidence—Negligence—Sudden Peril-—Rule of Prudent Man.

‘Where the negligent act complained of in an action for damages for
a personal injury has been done by the plaintiff’s coemployee, under cir-
cumstances of peril to himself, the law requires of such employee that
he exercise only that degree of care which a man of ordinary prudence
would have exercised under the same circumstances, making proper
allowance for his excitement, terror, or acts done for self-preservation.

6. Appeal and Error—Assignments of Error.

Exceptions taken for the first time in the assignments for error are
too late, and will not be considered in the Supreme Court.

7. Evidence—Pleadings—Former Action—Parties—Declarations.

Allegations made in the pleadings filed by a party in a former action
are admissible in the present one as evidence of his declarations, though
the parties are not the same, when they are material and otherwise
competent.

8. Evidence—Letters—Trials—Questions for Jury.

In this case it is held that a material and relevant statement made by
the defendant was properly admitted in evidence, subject to contradiction
by direet or circumstantial evidence. It was for the jury to determine, in
the present state of the evidence, whether there had been any substantial
change in the relations of some of the defendants to the property and the
business in which the plaintiff was employed at the time of injury which
relieved them from liability.

Crvir action, tried befre Bond, J., and a jury, at January (38)
Term, 1916, of WasHINGTON.

Plaintiff brought this suit to recover damages for personal injuries
to himself which, he alleges, were caused by defendant’s negligence in
permitting a tree to fall upon him while he was riding on one of the
flat-cars of its logging road in the discharge of his duties as its super-
intendent. We may well adopt, for the sake of deciding the case, the
statement of some of the principal facts as contained in the brief of
defendant’s counsel, with quotations therein of a part of plaintiff’s testi-

mony, as follows:
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“The defendant Stave and Timber Corporation was operating in a
swamp in Washington County, getting logs off by use of a' lumber road.
The plaintiff was employed at a salary of $3,250 per year to supervise,

manage, and control all its logging operations, and contracted to
(39 ) render to the defendants the ‘best of his ability and experience
necessary and proper thereto” He employed all the hands, and
their work and operation were directly and exclusively under his con-
trol. The work consisted of felling trees in the forest, cutting them into
logs, constructing railroads, operating trains of cars on them for hauling
the logs out, and shipping by the railroad to Norfolk. On the morning
of the accident plaintiff directed his engineer to carry him and Mr.
Crane into the woods on the train composed of the engine and one flat-
car, he and Crane riding standing on the flat-car next behind the engine.
On the return trip the train passed 140 feet from where two woodsmen
were felling a tree. The train was moving at the rate of about 5 miles
per hour. This tree was being felled nearly parallel with the track, but
in its fall was caught and diverted by a gust of wind, lodged on the
boughs of standing trees, rolled to the track and fell with its topmost
boughs a few feet across the moving engine, and by the motion of the
train plaintiff was swept by the limbs of the tree off the car and injured.
There was no train crew except the engineer,
“In deseribing the course of the tree and his own conduect, plaintiff

says:
“‘Tt was a funny falling tree. It made several dives, and that is the
reason 1 did not make preparation to leave the car. ... Some of the

other trees were between the place where this tree stood and the rail-
road track.

“Bloxham did not think of moving or getting off the car until the
tree had changed its course at least twice; first on account of being
caught in a guest of wind; second, by striking the boughs of another
tree. He testified in this connection: ‘It was hard to tell which way it
was going to fall until it got down in such a distance that it was too late
for me without jumping off the side of the car.” In speaking of when he
began to move, he said: ‘T say I saw it 10 or 15 feet above the car, falling
towards the car, and I rushed towards the tail end of the car.

“On eross-examination, Mr. Bloxham testified : ‘I said that I realized
nothing until I heard some one make a scream or an alarm of some
kind which indicated tronble to me. Then I looked up and saw the tree
on its way to the ground. I do not know what it was, whether the wind,
or what it was, that caught it and turned it towards the track, but the
impression seemed to be that it was the wind that did it

“Again, on redirect examination, he said: ‘The tree looked to me a3
if it was falling not towards the track anyway. Suddenly it seemed to
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take a whirl and come diagonally across towards the track. It seemed
to strike some trees and bounce back.’

“The engineer was in his eab, covered above and inclosed except by the
windows. Plaintiff, standing up, uncovered, and with his view
unobstructed, looking at the forest about him, heard a voice from ( 40 )
the front of the locomotive. Looking up, he saw the tree falling
in a ‘funny’ way. It made several dives, and that is the reason he didn’t
make any preparation to leave the car. It was hard to tell which way it
was going to fall until it got down in such a distance, and then it was too
late for him to jump without jumping off the side of the car. At this
time the tree started to roll, and then struck in the branches of other
trees and rolled. There is no allegation of negligence as to the felling
of the tree.”

This is defendants’ statement:

There was evidence on the part of the defendants tending to show
that the engineer was not in a position to see the tree from the engine
as well as the plaintiff could from the flat-car, and that he could not
have stopped the engine and car after he saw or could have seen the
danger, in time to have prevented the injury, as he was sitting in the
cab of the engine with his view obstructed by the roof and sides of the
cab, his only means of observation being the windows; and there was
further testimony from him that he had no time to stop the engine after
he saw that 1t was falling, and that as soon as he saw it he did all that
could be done to cut off the steam and stop the engine; that he had only
a very few seconds to act, and that the engine was stopped as soon as
possible by the exercise of care on his part.

The plaintiff, in his own behalf, testified, as stated in the charge with
substantial correctness, as follows:

“In February, 1914, T was working on this 4,000-acre tract for the
Stave and Timber Corporation, engaged in having logs cut for them;
and I was down here every week. The contract between me and Arbuckle
Bros. gave me $3,250 a year. I was hurt 4 February, 1914, on the
4,000-acre tract, on defendant’s logging road. There was one locomo-
tive and flat-car, and no crew on the engine or car except one engineer.
The accident happened on the return trip. I and Mr. Crane were
standing on the flat-car; some one began hollering, and I knew that
something was wrong. I threw my eyes up and saw a tree falling. T
was then 75 feet from it; glanced up ahead and through the trees. The
tree was 14 inches big. T saw it 10 or 15 feet above the car, and then
rushed towards the tail end; the tree caught me as it fell across the car;
train didn’t stop; no air-brakes were put on; don’t know if any steam-
brake was applied; I had nothing to do with selecting engine or the
cars; I used what was furnished; I gave the engineer orders often to
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look out for falling trees; I told the foreman to be careful about cutting
logs; the engineer could have stopped in 20 feet.” And again: “I
made a request for an engine for a standard-gauge road that had a ca-
pacity to haul five to seven cars at one load. I and Folger talked about

necessary machinery; I don’t remember saying that I didn’t name
(41) them. The engineer was acting under my order to carry me down

to a particular place when the trip was being made. I don’t think
the tree, if it fell as it started, would have crossed the track. The im-
pression of the others there was that the wind whirled it. T believe that
was the view that they took of it. It hit another tree falling. I guess the
tree was cut 40 feet from the track. I did not see that stump. I yelled
when I saw the tree coming. The engineer was in as good position as
I was to see the tree when I first saw it. I had no time to give anybody
orders. He had time to stop the engine, or reverse the engine. It was
a minute or two—1 would place it at two minutes.” The witness then
stated that he was estimating the time, and it may not be accurate.
Questioned by defendant’s counsel as to what he said when he was hurt,
and as to whether he did not admit that the injury could not have been
avoided and that the engineer was not to blame, he said that he could
not remember about it, as he was then suffering from his injuries, which
were very severe, and that “he did not think it fair to ask a question
of that kind when he was in such a condition at that time, and that
he would not swear whether he did or did not make the statement.”
There had been evidence that just after he was injured the plaintiff
had stated that no one was to blame for the accident, and told the engi-
neer that he was not responsible for it.

On redirect examination, plaintiff further testified: “It certainly
did seem to whirl. T quickly saw the danger when I saw the tree. My
God! I wanted to get off. If the engineer had stopped as soon as he
could have seen the tree, there would have been no danger. I thought
a gust of wind changed its course, but that is simply a guess. T did
all T could. I was 10 or 12 feet from the engineer. I don’t know how
to handle an engine. I could not have :given any order to the men
cutting the tree.”

There was other evidence tending to corroborate, more or less, the
plaintiff and the engineer as witnesses.

The court, at defendant’s request, instructed the jury as follows:

“1. If you find from the evidence that the engine and car were not
properly equipped, but further find that by reason of the fact that the
train was so light, or was moving so slow, that better brakes were not
necessary, and that the train, as it was running, could have been stopped
as quickly as the conditions required, and as it was necessary under the
circumstances, with the brakes and equipment it did have, then the

84



N.C.] FALL TERM, 1916.

BroxmAM ©. TIMBER CORPORATION.

failure to have different brakes did not as a matter of law produce the
injury, and if you find no other negligence proximately causing the
injury, you should answer the first three issues ‘No.

“9, If you find from the evidence that the plaintiff did not have the
selection of the engine and ecar, but that they were selected and sent out
to him by the defendant, yet if you further find that the plaintiff,
as supervisor of the woods and works, went on using them, know- ( 42 )
ing of their defect of equipment, if any, or having opportunity in
the exercise of reasonable care to know of them, even though this defect
caused the injury, you should answer the fourth issue ‘Yes.’

“3. Plaintiff contends that the defendants were negligent in that the
engineman failed to stop the train as quickly as he could and should
have done, and that this negligence was the proximate cause, among
other things, of the injury. In this connection I charge you that it
was the duty of the engineman at all times to keep a diligent lookout in
front of his engine, and in the scope and observation of that lookout
to see and observe such things as reasonably and naturally came within,
or should have come within, his view, and to govern and control his
engine in respect to the same; and if you find from the evidence that
in the exercise of this duty he did not see and could not, by reasonable
care, have seen the tree as it started to fall and was falling, his failure
to see it and to stop his engine on account of it was not the proximate
cause of the injury, and as to this feature of the case—that is to say,
in the absence of other negligence proximate to the injury—you will
answer the first three issues ‘No.’

“4 The defendants contend that the engineman was keeping a look-
out in front of his engine, and in this lookout and view it was not pos-
sible for him to have seen the top of the tree at the time it started to
fall, or while it was falling, because of the cab on the side and above
him, and that he did not see it, and, therefore, did not and could not
see the impending danger; and T charge you if you find this to be the
faet, you will answer the first three issues ‘No.

“s. The defendants contend further that even if the engineman had
seen the tree when it started to fall, and while it was falling, it was
impossible for him to have stopped his train, whatever appliances he
might have had on it, before the tree fell on the train; that it was all
done so quickly that it was impossible to escape the tree, and that if he
had stopped the train suddenly at the time he saw, or by reasonable
diligence could have seen, the tree falling, it would still have fallen on
the train. In this connection I charge you that if the engineman saw
the tree falling at such a time, in such a condition, and under such cir-
cumstances as caused him to believe, as a reasonable man, that if he
brought the engine to a sudden stop it would fall on the cab and injure
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him, it was not his duty to stop the train and receive the injury himself
under such circumstances; and the accident was what the law calls an
unavoidable aceident, from which no liability flows; and if you find
these to be the facts, you will answer the first three issues ‘No.’

“6. It was the duty of the engineman to exercise such care as a rea-
sonably careful and prudent man would have exercised under the same

circumstances, and no more; and if he saw the tree falling so near
(43 ) to the engine and so fast that as a reasonably prudent man it

appeared to him that if he stopped the engine suddenly he would
receive an injury himself, and in the exercise of proper care could not
have seen it soomer; and if the engineman knew, at the time, that the
plaintiff was behind on an open ear, and had as good and sufficient view
of the tree and opportunity to see and appreciate the danger as he had,
and by reason of the slow movement of the train could jump off and pro-
tect himself, it was not his duty to bring the train to a sudden stop under
circumstances that led him to believe he would receive the injury himself
and was more likely to receive it than the plaintiff; and if you find this
state of facts to have existed, and no other cause proximately produced
the injury, you will answer the first three issues ‘No.

“7. If the engineman was exercising reasonable care in looking out
for danger in front of him, and did not see the tree until he had good
reason to believe, and did believe, that the tree would fall on his cab
and injure him if he came to a suddén stop, he had the right, in the
exercise of his own right of self-preservation, to refuse to stop the
engine, and it was not his duty to do so; and if this state of facts proxi-
mately caused the injury, you will answer the first three issues ‘No.””

The jury under the evidence and charge of the court returned the
following verdict:

1. Was the plaintiff Bloxham injured by the negligence of defendant
The Stave and Timber Corporation, as alleged in complaint? Answer:
“Yes.”

2. Was the plaintiff Bloxham injured by the negligence of the defend-
ant M. E. Goetzinger, as alleged in complaint? Answer: “Yes.”

3. Was the plaintiff Bloxham injured by the negligence of the defend-
ants Arbuckle Brothers, and the individuals composing said firm, as
alleged in complaint? Answer: “Yes.”

4. Did the plaintiff Alfred Bloxham by his own negligence contribute
to and cause the injuries he received, if any? Amnswer: “No.”

5. Were the acts, if any, which produced injury to plaintiff Bloxham
caused by risks which Bloxham under his employment agreed to as-
sume? Angswer: “No.”

6. What amount, if any, is the plaintiff Bloxham entitled to recover
of defendants by whose negligence he was injured as alleged? Answer:

“$8 000.”
86



N. C.] FALL TERM, 1916

BrLoxHAM v. TiIMBER CORPORATION.

Judgment was entered thereon, and defendant appealed.

Winston & Biggs, E. R. Baird, Jr., W. M. Bond, Jr., and Earl M.
White for plaintsff.
Ward & Grimes, Starke, Venable & Starke for defendants.

WALRER, J., after stating the case: Some of the assignments of error
are directed to the absence of evidence to show any negligence on
the part of defendant, arising from the failure of the engineer to (44 )
see the falling tree in time to have stopped his engine and pre-
vented the injury, and to the fact that plaintiff was in full charge and
control of the defendants’ business and logging operations, including
the running of the engine and cars, and therefore assumed all risks of in-
jury therefrom; and, further, that there is no evidence to support the
finding of the jury that plaintiff was injured by defendants’ negligence.
A careful review of the record will show that these contentions should not
be sustained, as there was evidence which tended to show that the defend-
ants were not legally in fault; and, therefore, not responsible for this
deplorable occurrence, which has shattered the plaintiff’s health and
subjected him to great and constant suffering; and there was also evi-
dence which tended to show the contrary, and that the injury was
directly traceable to the defendants’ negligence. In this state of the
proof the case was one for the jury, and we are of the opinion that the
charge of the court was not only fair and impartial, but that it con-
tained a full explanation of the law applicable to the faets as they
might be found by the jury, and in many respects it was exceedingly
favorable to the defendants. '

It is true that the statements made by the plaintiff just after he was
injured, if they were true, exonerated the defendants from any blame;
but they were made, as the plaintiff testified, when he was suffering
greatly, both in mind and body, from his injuries. He described his
condition as follows: “I went to Norfolk and had Dr. Seelinger there.
Tt is impossible for me to describe how I felt. I was a total wreck, is all
I can say. My left arm was broken in two places, and there were two
dislocations. The bones of the hand were driven back into the wrist
of both hands. I had a bruise on my forehead over the left eye, and T
had a bruise on the back of my head. I feel both of those physical
injuries now. In regard to the arm, I always have a pain there. Some-
times it is so bad I can’t sleep with it, and sometimes it does not dis-
commode me, as 1 get used to it [Witness illustrates what use he has
of the arm by moving it.] I can raise it higher than that by the shoulder.
T was confined to my home by this accident about a month, I think, the
first time. I can’t tell you to the day. Then I tried to go out and do
something, but it was just misery.”
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It is not to be expected that a man under such distressing circum-
stances can deseribe an occurrence as well and with as clear and reten-
tive a memory as when his faculties and senses are either restored or in
a more normal condition. But, however this may be, the whole matter,
including the confliet and diserepancies in the evidence, was for the
jury. How can we say, as a matter of law, that he told the truth the first
time, and not the second, or even that what is attributed to him really

agrees with the facts? The case of Dadl v. Taylor, 151 N. C., 284,
( 45 ) accurately states the law in respeect to such a conflict of evidence.

Justice Hoke there says: “While we hold this to be a correct posi-
tion as to mere proof of the oceurrence, we are of opinion that there was
error in sustaining defendant’s motion for nonsuit, for the reason that
there was additional testimony tending to show a want of proper care on
the part of the defendant. C. S. Weslett testified: ‘That all along for
the last two years witness had seen these coca-cola bottles from defend-
ant’s works explode in the store.” True, the witness seems subsequently to
have given evidence qualifying this statement; but we are not at liberty
to select the more favorable portion of a witness’s statement and aect on
it for defendant’s benefit. In a motion of this kind we have repeatedly
held that the evidence making for plaintiff’s claim must be taken as
true and interpreted in the light most favorable for him; and, applying
this rule, we think the additional testimony as indicated, with the evi-
dence describing the occurrence, presents a case which requires that the
issues raised should be submitted to the jury, and that the order direct-
ing a nonsuit was erroneous.”

The charge of the court was singularly responsive to the requests of
the defendants in respect to the question of negligence, and it sub-
stantially submitted to the jury for their consideration every phase of
the law embraced by them, and almost in their very language. There
was no change of expression, as will be seen, which affected the sub-
stance of them. This brought the case to the simple question as to
which version of the facts the jury would accept. It must not be for-
gotten that there was testimony that the plaintiff halloed to the engi-
neer, as did also another person, and also that the engineer had been
1nstructed to look out for falling trees, and he testified that he looked
1mmed1ately after the alarm was given.

It is urged by the defendants that they ave not responsible to plain-
tiff, as their vice principal, for the negligence of the engineer, one of
his subordinates, because, as held in McGrory ». Co., 28 L. R. A.
(N. 8.), 801, such act of negligence on the part of defendants’ servant
is one of the ordinary risks assumed by the plaintiff when he entered
their service. But this leaves out of consideration the fact that this
common-law rule no longer is in force with us, as the Legislature has
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abrogated it, and enacted that assumption of risks shall not be a defense
for a railroad company in an action by one of its employees for dam-
ages on account of injuries sustained by reason of the megligence of
another employee. Revisal, sce. 2646; Fitzgerald v. B. R., 141 N. C,,
530; Coley v. R. R., 128 N. C,, 534, and 129 N. C,, 407, Tt was held
in the Fitzgerald case that “The statute known as the Fellow-servant
Act, published as chapter 56, Private Laws 1897, where the same applies,
has the effect of making all coemployees of railroad companies agents and
vice principals of the company so far as fixing the company with
responsibility for their negligence is concerned. While commonly ( 46 )
spoken of as the ‘Fellow-servant Act, it is entitled ‘An Act to
Prescribe the Liability of Railroads in Certain Cases, and it operates on
all employees of the company, whether in superior, equal or subordinate
positions.” The statute also applies to logging roads. Hemphill v.
Lumber Co., 141 N. C., 487; Hairston v. Leather Co., 143 N, C., 512;
Bird v. Leather Co., tbid, 283; Roberson v. Lumber Co., 154 N. C,
328. The defense of assumption of risks is not, therefore, available
to the defendants. The jury have properly found that plaintiff was not
guilty of contributory negligence, so that these two defenses have both
been disposed of, one by the law and the other by the jury upon the
evidence and correct instructions of the court.

The plaintiff testified that the engineer could have taken in the exact
situation as well as he could, and that with proper attention and care
the engine could have been brought to a full stop by the engineer in
time for plaintiff to have escaped the injury.

The shifting of the winds was not the proximate cause of the injury.
Although the act of God, for which they are not responsible, as con-
tended by defendants, it is considered to be the remote cause if, after
the winds changed in direction, and the tree had started in its course
toward the car, the engineer had a fair opportunity to stop the engine,
after becoming aware of the danger. If these are the facts, the injury
to plaintiff was not the result of an accident, but of direct causation.

In determining whether the engineer was guilty of negligence, the
situation and his surroundings were proper subjects for the jury to
consider. If he was suddenly confronted by a serious emergency or
peril, the law required of him only the care which a man of ordinary
prudence would have exercised in the same circumstances, and makes
proper allowance for excitement, terror, or the instinet of self-preserva-
tion. But this was all fully explained to the jury, and if on any phase
of the case the defendants desired more specific instructions, they should
have asked for them. Stmmons v. Davenport, 140 N. C., 407.

There are numerous positions taken by the defendants, in their brief,
some of them relating to matters presented for the first time in the
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assignments for error, which is too late (Harrison v. Dill, 169 N. C,,
542), and others which are really subsidiary to those we have already
discussed, and are controlled by the general principles we have stated.
The charge of the court covering the entire case, and notwithstanding
the attack made upon it, which we think is groundless, it was eminently
fair and just to both parties and characterized by the closest attention
even to the details of the evidence. There was nothing in it of which
defendants can Jjustly complain as being an intimation of opinion upon
the facts, but, on the contrary, it has the merit of being an unusually

clear, strong, and comprehensive review of the case, and such as no
(47) jury could misunderstand. It is exceptionally free from anything

of a foreign nature, and is a remarkably plain, direct, and force-
ful statement of the facts and the law of the case, such as is calculated
to bring the jury to a fair and just understanding of the issues.

As to the liability of the defendants other than the eorporation, it is
sufficlent to say that there was evidence for the jury to consider, and
which was properly left to them. The pleading in the other suit men-
tioned was competent as a declaration of the party who is a defendant
in this action, and it makes no difference that the other suit was not
between the parties in this one, We find the rule thus stated in 1 Enec.
of Evidence, p. 425: “It is not necessary to the competency of a plead-
ing, as an admission against the party, that it be one filed in an action
between the same parties. A pleading filed in any action is competent
against the party if he signed it or otherwise acquiesced in the state-
ments contained in it, if such statements are material and otherwise
competent as evidence in the cause on trial, not by way of estoppel, but
as evidence, open to rebuttal, that he admitted such facts.” The same
principle was applied, at this term, in Alsworth v. Cedar Works, ante,
17.  See, also, Cummings v. Hoffman, 113 N, C,, 267. It is not so
much the time, place, or manner of making a declaration or admission
as the fact of the admission, its substance, and its relevancy to the
questions in dispute. These matters were all fully and sufficiently ex- -
plained to the jury. The statement in the letter was not conclusive,
but open to contradiction by direct or circumstantial evidence, and it
was for the jury to say whether there had been any substantial ehange
in the relations of the individual defendants to the property, and the
business in which the plaintiff was employed at the time of his injury.

We have considered this case with great pains and some elaboration,
because of the length of the record and the many and important ques-
tions involved; but upon a careful review of it we conclude that it has
been correctly tried.

No error.
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Cited: Goodman v. Power Co., 174 N.C. 664 (3¢) ; Mumpower v. E. E.,
174 N.C. 744 (4¢); Smith v. Comsrs., 176 N.C. 469 (6¢); Midgett v.
Mfg. Co., 180 N.C. 25 (81); Richardson v. Cotton Mills, 189 N.C. 654
(3¢) ; Ledford v. Power Co., 194 N.C. 102 (7¢) ; Morris v. Bogue Corp.,
194 N.C. 280 (7Tc); Hotel Corp. v. Dixon, 196 N.C. 266 (7e).

N. T. AYDLETT, TrapING oS8 C. C. AYDLETT & SON, v. NORFOLK SOUTH-
ERN RAILROAD COMPANY, NORFOLK AND WESTERN RAILWAY
COMPANY, ET AL.

(Filed 20 September, 1916.)

1, Carriers of Goods—Delivery to Carrier—Title—Damages—Party Ag-
grieved.

Ordinarily the title to a shipment of goods by common carrier passes
to the consignee upon their acceptance by the carrier, and he may sue
for damages thereto in transit; but when it is shown that the consignee
refused to accept the damaged goods, and that the sale has been canceled
by consent, the consignor may maintain his action against the carrier
for damages.

2, Qarriers of Goods—Interstate Commerce-—Connecting Lines-—Interme-
diate Carrier—Damages—Parties—Carmack Amendment.
Where a second carrier in a connecting line of carriers of a shipment
of a car-load of goods has caused damages thereto by loading them im-
properly, an action may be maintained against it to recover the dam-
ages thus caused, and it may not avoid liability under the Carmack
Amendment to the Interstate Commerce Act on the ground it was not
the initial carrier.

8. Carriers of Goods—Connecting Lines-—Contractual Notice—Intermedi-
ate Carrier—Principal and Agent.

Where the second carrier in the connected line of shipment of a car-
load of goods causes damage to the shipment by improperly loading it,
it may not defeat an action to recover such damages, when the required
notice within four months has been filed with and accepted without com-
ment by it, on the ground that such notice had not been filed with the
initial or final carrier under the terms of the contract of carriage. The
doctrine of notice to the agent is applied to the facts of this case.

WALKER, J., dissenting.

Crviz acrrox tried before Allen, J., at March Term, 1916, of ( 48)
CuRRITUCK.
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The following issues were submitted to the jury:

1. Has the plaintiff been damaged by the negligence of the defendant
Norfolk Southern Railroad, by reason of transporting said sweet pota-
toes in an unsuitable and unfit car, as alleged? Answer: “Yes.”

2, What damage, if any, is the plaintiff entitled to recover of the de-
fendant Norfolk Southern Railroad? Answer: “$256.55, with interest
from 23 December, 1913.”

Similar issues were submitted as to the other two defendants and were
answered in like manner. From the judgment rendered, the defendants
appealed.

Ehringhaus & Small for plaintiff.

C. M. Bain, J. Kenyon Wilson for defendant Norfolk Southern Rail-
road Company.

Guthrie & Guihrie, Ward & Thompson for defendant Norfolk and
Western Railway Company.

Tye, Peeples & Tye for defendant Louisville and Nashwville Railroad
Company.

Brown, J. This action is brought to recover damages to a car-load
of sweet potatoes, delivered by the plaintiff to a steamboat company at
Bringons Landing in North Carolina, consigned to Schafer Bros. at
Louisville, Ky. The evidence is to the effect that they were delivered
to and receipted for by the Norfolk Southern Railroad Company in ap-

parent good order on 16 December, 1913, and were loaded by the
(49 ) said company in a car furnished by it which had just previously

been used in transportation of a load of flour, and for that pur-
pose had been lined with paper, which was not removed when the pota-
toes were loaded in the same car.

In consequence of this the testimony shows that the ventilation of the
car was cut off and it was practically air-tight. This caused the pota-
toes to rot in the ear. The shipment was routed by the Norfolk Southern
via Norfolk and Western and Louisville and Nashville to Louisville,
Ky. On account of the bad condition of the potatoes on arrival, the
consignees refused to receive them, and notified the consignor, the plain-
tiff, at once. It was agreed that the contract of sale should be rescinded
and the potatoes sold on account of the plaintiff.

1. The defendants contend that the plaintiff cannot recover, because
the plaintiff is not the real party in interest, and that the suit, if main-
tainable at all, should be brought by the consignee, Schafer Bros.

As a general rule, it is true, where goods are shipped upon an open
bill of lading, the title passes to the consignee at the time they are
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delivered to the carrier, and any ensuing damage must be recovered by
the consignee. Stone v. R. R., 144 N. C., 228,

Notwithstanding this general rule, it is open to the consignor to show
that the goods were shipped on consignment or that owing to peculiar
circumstances, by agreement between himself and the consignee, the
title had revested in the consignor while the goods were in transitu, and
that the consignor has a pecuniary interest in the proper performance
of the contract of shipment.

The identical case is presented in E. E. v. Guano Co., 103 Ga., 590,
where it is held that where a consignee of freight refuses to receive
goods on account of damage done to them in the hands of the cormmon
carrier, and the goods are subsequently thrown back on the hands of
the consignor, the latter has a right to bring an action for such damages
against the carrier. This case is cited with approval by this Court in
Buggy Co. v. B. BE., 152 N. C., 122,

2. The defendants contend that they are mnot initial ecarriers, and
that by virtue of the Carmack Amendment to the Interstate Commerce
Act they are exempt from suit by the plaintiff. If this contention is
correct, then the said amendment, admittedly passed in the interest of
the shipper, would be entirely nugatory and utterly fail to accomplish
the purpose for which it was enacted.

It was not intended to exempt any carrier legally liable from suit. In
this case the potatoes were delivered to the steamboat company and by
that carrier delivered at Elizabeth City directly to the Norfolk Southern
Railroad. It was this defendant that furnished the car in which the
potatoes were loaded, and, if the evidence is to be believed,
negligently failed to prepare the car for such shipment. It was (50)
practically air-tight, thereby causing the potatoes to rot before
they reached the point of destination. Mewborn v. B. R., 170 N. C,, 205;
Brinson v, Kramer, 169 N, C., 425; R. R. v. Sperber Co., 117 Md., 595.

3. It is next contended that the plaintiff cannot recover because the
claim was not filed with the initial carrier, to wit, the steamboat com-
pany, within four months. The evidence shows that a written claim
was filed with the defendant the Norfolk Southern Railroad Company
within the time required by law, and if it is not sufficiently definite, as
is now contended, it does not appear that the said defendant ever made
any objection to it or demanded a more particular statement. A written
claim was also filed with the other two defendants.

Practically all of the evidence shows that the injury was oeccasioned
by the negligence of the defendant the Norfolk Southern Railroad Com-
pany, and that that defendant received full notice of the claim in writ-
ing. Nothing further than that can reasonably be required of the
plaintiff.
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We have held that the stipulation on the bill of lading requiring
such notice is a reasonable and valid requirement, and we decided in
Grocery Co. v. R. B., 170 N, C., 241, that the notiece of claim must be
filed where the shipment originated. In that case the defendant was
the initial carrier, to whom no notice was given, nor was the claim
“filed by the consignor at the point of origin, even if he had any right
to file it at all, and certainly he did not have this right as consignor”
(page 243). That action was brought to recover a penalty given by a
penal statute, which must be strictly construed. It was not brought to
recover damages from a carrier that had caused the loss and with whom
claim had been duly filed.

The defense in this case is based, not on a statute, but on the contract
of shipment, that declarves that “Claims for loss, damage, or delay must
be made in writing to the carrier at the point of delivery or at the point
of origin within four months after delivery of the property, or, in case
of failure to make delivery, then within four months after a reasonable
time for delivery has elapsed. Unless claims are so made, the carrier
shall not be liable.”

The initial carrier and the last carrier are thus made the agents of
all the other carriers for the purpose of filing claims for damage. In
our judgment that provision was not intended nor can it have the effect
to preclude the claimant from filing his claim with and from suing the
carrier that actually caused the injury. In this case it is undisputed
that the potatoes were delivered to the defendant the Norfolk Southern,
in good condition, and that carrier caunsed the injury by furnishing an

unventilated car.
(51) It is true, the initial carrier was the steamboat company and

that no claim was filed with that company, but as it was filed with
the Norfolk Southern, the carrier that received the potatoes from the
steamboat company and caused the damage, we think the stipulation in
the bill of lading was substantially complied with. Surely, notice to the
agent may be dispensed with when notice to the principal is given. To
hold otherwise would be “sticking in the bark.” Cassante ratione legis
cessat et ipsa lex.

If the injury had not been caused by the negligence of the Norfolk
Southern, then the contention of defendant that notice of claim must
have been filed with the steamboat company, in order to bind the Norfolk
Southern as well as other carriers, would be more reasonable.

Upon a review of the whole record, we find

No error.

WALKER, J., dissenting: The provision in regard to the claim for
damages requires that it “must be made in writing to the earrier at the
point of delivery or at the point of origin within four months after
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delivery, . . . and unless claims are so made the earrier shall not be
liable.” This stipulation has been held by the highest Federal court
to be reasonable and binding, and unless there is a compliance with it
there can be no recovery for loss of or damage to the goods shipped.
M. H. and T. Raslway Co. v. Harriman, 227 U. 8., 657. This being
an interstate shipment, the Federal law applies. N. P. Railway Co. v.
Walls, 36 S. C. Report. (U. 8.), 493. The reasonableness of the pro-
vigion is not disputed, and being a matter arising out of contract, it
is to be enforced according to the terms of the contract, as parties have
the right to contract as they please if there is no fraud, nor violation
of any rule of law. If the contract is plainly expressed, there is no
room for construction, and we enforce it as it is written. It is not for
us to say whether it was wise or expedient for the parties or either of
them. The reason for making it is left with the parties by the law,
and we cannot unmake or even amend it because we may think it is not
according to our idea of reason. The rule in this regard is well stated
by a learned text-writer: “It is not the province of a court, however,
to change the terms of a contract which has been entered into, even
though it may be a harsh and unreasonable one. Nor will the dictates
of equity be followed if by doing so the terms of a contract are ignored;
for the folly or wisdom of a contract is not for the court to pass upon.
Its terms, however onerous they may be, must be enforced if such is the
clear meaning of the language used, and the intention of the parties
using that language.” 9 Cye., 587. Where meaning is doubtful, such
matters may be considered.

The meaning here is clear that the claim shall be made to the ( 52 )
receiving or delivering carrier. There can be no doubt about it.
The parties, as we have seen, had the right so to contract, whether with
or without a good or sufficient reason. The maxim, “Cessante ratione
legis cessat et ipsa lex,” has no application whatsoever to a case of this
kind. It is a most excellent one when properly applied, but is “out of
place” here. Nor do defendant’s counsel “stick in the bark” when they
merely insist, according to the usual rule, that a contract must be en-
foreced as the parties have made it, and not as we think it should have
been made. But if the maxim, Cessant ratione, ete., applied in a case of
contract where the words of the parties must control, the reason has not
ceased because there is a valid and substantial one for the requirement
as to filing claims at either end of the line. Goods are often, and in the
case of shipments on through bills of lading, transported in sealed cars,
and the seals are not broken until the transit has ended. The carrier
upon whom may rest the ultimate liability for any damage to the goods
by reason of his negligence might not know of it while the goods are in
his possession, nor until they are unloaded at their destination. e
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may designate his agent, and in this case either the initial or final car-
rier, instead of himself, as the one to receive notice of the claim. It is
expedient that he do so, as, knowing nothing about it himself, he would
at last have to communicate with him in order to get proper informa-
tion, and it would save time and be more convenient that the agent
should first be notified, as he, having knowledge of the facts, could notify
his principal of them without delay. But more to the point is this
reason, that the provision was not inserted merely that the carrier may
ascertain if there has been negligence, but that he may inform himself
as to the extent of the damage or loss, and prevent, not so much the
assertion of false claims as to negligence, as false and exhorbitant claims
in the amount demanded. Therefore, the agent, who knows the facts,
is selected as the one with whom the claim must be filed.

It would seem sufficient, though, to say that the highest court having
jurisdiction of this question has held that the stipulation is reasonable
and valid, and must be observed by the parties to the shipment according
to its terms as expressed by the parties. It may well be added that the
Interstate Commerce Commission has given its approval to this require-
ment in bills of lading, as one that must be complied with. It should
not be overlooked that one term of this stipulation is that if the claim
is not filed as therein provided, the deliquent carrier shall not be liable.
The Court has written into this contract something that is not there,
and made for the parties a contract which they had not made for them-
selves. If parties to a contract do not offend against any principle of
the law in making their contract, “they are a law unto themselves,” and

are not required to make a reasonable one, but may contract
( 53 ) without any special reason, and even against their own interests,

as we have seen, It is only when the language is ambiguous that
we may resort to construction and consider what is just or expedient.
If parties make a contract which turns out to be unfavorable to them, it
is their own fault, and the law affords no remedy.

Cited : Gilikin v. R. R., 174 N.C. 138 (8¢); T'rading Co. ». R. R., 178
N.C. 181 (1ce); Collins v. B. R., 187 N.C. 143 (1c); Anderson v. Ex-
press Co., 187 N.C. 172 (lcc); Anderson v. Express Co., 187 N.C.
174 (13).
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BREVARD MANUFACTURING COMPANY v. W. BENJAMIN & SONS.
(Filed 20 September, 1916.)

1. Lotteries—Gift Enterprises—Statutes.

A trade enlargement or expansion scheme which selects ‘“contestants”
to boost business for merchants, giving them prizes to engage in the
movement, and tickets or books, in accordance with purchases by cus-
tomers they may influence, with intermediate votes for prizes or gifts,
and at the termination of the movement certain votes for an ultimate
prize or gift, is a gift enterprise coming within the intent of the statute.
Revisal, sec. 3726.

2. Same—Police Powers—Constitutional Law.

The regulation of lotteries or gift enterprises is within the police powers
of the State, and Revisal, sec. 3726, is constitutional and valid.

8. Bills and Notes—Illegal Consideration—Lotteries—@Gift Enterprises—
Statutes—Actions.

Notes given in pursuance of a contract prohibited by Revisal, sec. 3726,
are for an illegal consideration, and collection thereof is not enforceable
in our courts.

CrLARE, C. J., dissenting.

Crvir acriow tried before Whedbee, J., at July Special Term, 19186,
of EpcrcomsE, upon appeal by the plaintiff of two causes from justice’s
court, which, by agreement, were consolidated and a single answer filed
thereto. A jury was waived and trial by the court substituted. The
court rendered judgment upon the admitted facts and evidence for
defendants. The plaintiff appealed.

A. W, MacNair-for plaintiff.
James M. Norfleet for defendant.

Broww, J. This action is brought to recover on certain notes exe-
cuted by defendants to plaintiff. The defendants plead illegality of con-
sideration in that said notes were given for the sole purpose of carrying
out a certain agreement entered into between plaintiff and defendants,
which is called the plaintiff’s “Trade Expansion Campaign.”

The defendants aver that the said scheme is in fact a lottery or ( 54)
gift enterprise in violation of section 3726, Revisal, as follows:

“If any person shall open, set on foot, carry on, promote, make or draw,
publicly or privately, a lottery, by whatever name, style, or title the
same may be denominated or known; or if any person, by such way
and means, expose or set to sale any house or houses, real estate, or any
goods or chattels, cash, or written evidence of debt, or certificates of
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claims, or anything of value whatsoever, every person so offending shall
be guilty of a misdemeanor, and be fined not exceeding $2,000, or im-
prisoned not exceeding six months, or both, in the discretion of the
court. Any person who engages in disposing of any species of property
whatsoever, money or evidences of debt, or in any manner distributes
gifts or prizes upon the tickets or certificates sold for that purpose, shall
be held liable to prosecution under this section.”

The facts appear to be undisputed, and are substantially these: The
plaintiffs reside in Towa and are engaged in a business claimed by them
to be a copyrighted advertising scheme, and called a “Trade Extension
Campaign.” The defendants are merchants engaged in business in
Tarboro, N. C. The defendants’ business was estimated at $30,000 per
annum, and plaintiffs by their plan agreed to increase this business 20
per cent upon the defendants executing the contract set out in record
and making their negotiable notes in the aggregate of $340, and in case
of partial failure in securing said increase there was to be proportionate
rebate on amount of notes.

The defendants were to furnish plaintiffs with the names of one
hundred and fifty women, who were to be known thereafter as contest-
ants for the prizes offered and later described. The plaintiffs were to
notify contestants of their appointment, and the first sixty accepting
were to be rewarded with the gift of a “Queen Esther Spoon.” Each
of the one hundred and fifty were to be given a white coupon free to the
value of $10 ordinary coupons. Each of the one hundred and fifty in
return was expected to drum up trade among their friends and acquaint-
ances to purchase from defendants, and such purchaser either for cash
or payment on account would be given certain tickets, which varied
with amount of cash paid. These tickets were delivered to favored con-
testant or deposited to her credit by purchaser. There were also red
tickets for special sales which had an extra value. There were coupon
books each of value of $5 which could be bought for cash, and amount
paid for said books was placed to credit of purchaser, to be traded then
or later at his convenience, but the coupons in said book could be voted
at any contest by the woman contestant to whom same was delivered.
Also there was a card of value of $2.50 to be punched on margin, which,
in addition, was worth 31 to holder for the purchase of any article enu-

merated on back of same by paying the difference between such
( 55) value and list pricé, which ran from 3 cents to $1.55. A book of

instruetions was also sent by plaintiffs, which contained the rules
of contest.

This “Trade Extension Campaign” was to extend over a period of six
months, On Wednesday of each week a piece of silver was given the
contestant having the largest number of coupons deposited, and such
tickets could be voted in no further weekly contest, and as to them were
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worthless. Once a month a watch was delivered to the contestant having
the largest number of coupons deposited, and all tickets so deposited
were worthless at any subsequent monthly drawing. At the end of six
months the contestant having the largest number of coupons deposited
for the entire campaign received the grand prize of the Grafanola;
then the campaign was closed, and all coupons were worthless in the
hands of all except the fortunate winners at the weekly, monthly, and
final contests. This is a concise statement of the scheme as disclosed
by the evidence. ,

The defendants made the notes and executed the contract and received
the various articles to be offered as prizes described in contract.

Awaiting the coming of plaintiff’s representative, who was to open
the campaign, the prizes were displayed in defendants’ show windows,
when they were advised by the county solicitor if they went forward
with this plan they would be indicted for conducting a lottery. Defend-
ants at once advised plaintiff of the situation, and offered to return
prizes and ecancel contract, which offer they have kept good to date,
but plaintiff refused to accept offer, and demanded that contract be
carried out.

His Honor held npon all the evidence that the scheme came within
the purview of section 8726 of the Revisal as a gift enterprise, that the
consideration for the notes was illegal, and that plaintiff cannot recover.

It is immaterial whether this scheme to enlarge defendants’ business
is a lottery or a gift enterprise, as both are prohibited by the law. We
concur with the judge that the scheme falls under the denunciation of
the statute, and, therefore, the consideration for the notes is illegal, and
plaintiff cannot recover.

Schemes of this character are so numerous that it would tax the
ingenuity of man to define with accuracy and to draw the line clearly
between those which are devised to evade the laws made for the protec-
tion of an unwary public and those which are bona fide and harmless
methods of advertising a legitimate business.

That legislation of this character is well within the police power of
the State is too well settled to need discussion. Rast v. VanDemon,
240 U. S., 342; Tanner v. Little, 240 U. 8., 369,

The plaintiff has sought for the protection of its scheme the sanctuary
to which most such enterprises flee when their legality is assailed,
viz., that it is an innocent and harmless method of advertising ( 56 )
legitimate business. We think it is much more. The language
of the Supreme Court of the United States aptly draws the distinction
and is peculiarly applicable to this case.

Mr. Justice McKenna in the Rast case, supra, says: “Advertising is
merely identification and description, apprising of quality and place.
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It has no other object than to draw attention to the article to be sold,
and the acquisition of the article to be sold constitutes the only induce-
ment to its purchase. The matter is simple, single in its purpose and
motive, and its consequences are well defined, there being nothing ulte-
rior. It is the practice of old and familiar transactions, and has suf-
ficed for their success. The schemes of complainants have no such
directness and effect. They rely upon something else than the article
sold. They tempt by a promise of a value greater than that article, and
apparently not represented in its price, and hence it may be thought thus,
by an appeal to cupidity, to lure to improvidence. This may not be called
in an exact sense a ‘lottery,” may not be called ‘gaming’; it may, how-
ever, be considered as having the seduction of evil of such.”

The statute since its adoption, Code, sec. 1047, has been enlarged in
its scope by the addition of the last paragraph, evidently intended to
prohibit gift enterprises of any character. We think the plaintiff’s so-
called “Trade Expansion” plan comes within its terms. The courts in
construing remedial statutes affecting lotteries, gift enterprises, or other
schemes, by whatever name called, for disposing of goods and mer-
chandise by unusual methods, will construe them with reference to the
mischief intended to be redressed.

The facts of this case bring it within the scope of the opinion in
8. v. Lipkin, 169 N. C., 265, where this subject is fully discussed by
Justice Walker.

It appears to us to be one of those schemes “by which persons are
induced to buy what they do not want in the hope or expectation or
upon the hazard of getting something else as a gratuity which it might
turn out they did want, but the exact character of which they do not
at the time know.” Commonwealth v. Emerson, 165 Mass., 146; Wins-
ton v. Beeson, 135 N. C., 281.

This last case seems to be relied upon by plaintiffs to support thelr
contention, but we fail to see the relevancy. The only question pre-
sented in that case was the power of the city of Winston to tax dealers
in trading stamps, and it was held that they did not come within the
provision of an ordinance taxing gift enterprises.

Under the trading stamp scheme there was no lot or chance. Each
stamp had a value, and could be traded off for articles of many kinds.
Here there are weekly, monthly, and final drawings, and only a limited

number could win, and however strenuous the labors of the losers,
(57) they received nothing and their tickets were worthless. Hardly

any scheme could be devised to stir up more strife and ill-feeling
in a small community.

The judgment of the Superior Court is

Affirmed.
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Crark, C. J., dissenting: The scheme presented by this appeal is
almost identical with the well known method heretofore adopted by
many newspapers of the State in order to increase their circulation,
and without objection up to this time from any source. It would seem
that the plan is neither a lottery nor a gift enterprise. The mere fact
that merchandise is to be given away, or disposed of upon certain condi-
tions, does not make it either a lottery or a gift enterprise within the
purview of the statute. The courts have laid down the rule that to make
a lottery there must be an element of chance, in winning a greater prize
or of winning nothing and losing the purchase price of the chance. . Also,
that there must be a consideration paid for the chance to participate in
the distribution of the prizes. S. v. Lumsden, 89 N. C., 572; Winston
v. Beeson, 135 N. C., 271.

Here there is no element of chance, nor is there any fee charged for
participating in the contest. The prizes are awarded according to the
number of votes cast. There is no drawing, no throwing of lots, nor
any distribution of prizes, “which human reason, foresight, sagacity,
or design cannot enable any one to know or determine until same has
been accomplished.” People v. Elliott, 2 L. R. A 403. The awards
are to be made solely by the number of votes cast for the several con-
testauts. The one who works hardest and sends the largest volume of
business to the denfendant’s store will certainly win the prize. It is
merely a question of the hardest work, the exercise of the greatest influ-
ence, and the possession of the largest degree of skill.

When the contest is determined by skill, energy, and judgment there
is no lottery, even though an entrance fee is charged the contestants.
25 Cye., 1635; 19 A, and E., 589, This distribution is dependent entirely
on effort and judgment. Chance is completely eliminated and no con-
sideration is charged either directly or indirectly to any one. The man-
ner of distributing the prizes to the more popular contestants is like a
public election, and no more a lottery than such elections, whose results,
often uncertain, are not lotteries in the legal sense of that word. If this
is a lottery, then every election is a lottery wherever there are two or
more candidates.

Tn 8. v. Lepkin, 169 N, C., 263, the proposition was entirely different
from this. In that case there was an element of chance, the award
being thereby determined and a consideration had to be paid.

It is also urged that this is a gift enterprise denounced by the ( 58)
statute. A gift enterprise is defined by the decisions as a scheme
for the division of certain articles of property determined by chance
among those who take shares in the scheme. Winston v. Beeson, supra.
There is nothing in this scheme that savors of a gift enterprise. The
faet that coupons, pamphlets, and the like are used for the purpose of
the campaign does not conclusively establish that this iz a lottery or a
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gift enterprise. It is a proposition for the extension of the business of
the plaintiff by the methods proposed which do not constitute either
a gift enterprise or a lottery, for the reason already stated, that there is
no element of chance and that no consideration is paid for the oppor-
tunity to participate in the distribution of the prizes. The result is
obtained simply by an election, the party getting the most votes receiving
the prizes according to the schedule set out. The consideration to the
plaintiff, as in the almost identical method used in the familiar news-
paper contests, is the enlargement of its business by the advertisement
obtained and the interest aroused by the election contest. It is simply
the application of election methods to business. There is no chance, and
no gift enterprise, unless the ordinary election contest for office can
come under one of those heads.

Cited: Basnight v. Mfg. Co., 174 N.C. 207 (ce).

M. C. COBB v. THE ATLANTIC COAST LINE RAILROAD COMPANY
Anp TOISNOT TOWNSHIP ROAD COMMITTEE.

(Filed 20 September, 1916.)

1. Municipal Corporations — Public Roads — Relocation — Discretionary
Powers—Private Use—Courts—Jurisdiction.

Where in an action against a railroad company and a township road
committee there are allegations and affidavits that the defendant com-
mittee are about to change the location of a public road running in front
of plaintiff’s lands to the rear thereof, taking about an acre of plaintiff’s
land, not for the public good, but for the sole advantage of the railroad
company in again commencing to use a rock quarry which it had there-
tofore used, a judicial question is raised, cognizable by our courts, whether
the power sought to be exercised is for the public benefit or solely to
advance private interests.

2. Same~—Injunction.

‘Where the relocation of a public road by a township road committee
is made for the public benefit in the honest exercise of their discretionary
powers, they will not be interfered with by the courts solely because
there are some incidental advantages to be gained by an adjoining prop-
erty owner.

8. Same—=Serious Questions—Issues.
Where an injunction is sought against a township road committee and
a railroad company, and the pleadings and affidavits raise the question as
to whether the relocation of a public road running in front of plaintiff’s
lands was for the sole benefit of the railroad company, and not the public,
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serious issues are raised, and a restraining order, theretofore granted,
should be continued to the hearing of the case upon its merits. The prin-
ciple that the courts will not enjoin the operation of industrial and other
enterprises which aid in the development of the country has no application
to the facts of this case.

4. Constitutional Law-—Condemnation—Public Use—Compensation.

Under our State Constitution private property can only be taken by
condemnation for a public use, and upon just compensation.

5. Injunction—Blasting—Insolvency—Allegations—Statutes.

Continued blasting of stone in a rock quarry which unlawfully invades
the property rights of an adjoining owner is a continuous trespass, and
may be enjoined without allegation of insolvency. Revisal, sec. 807.

6. Injunction—Blasting—Continuous Trespass.

Where there is allegation that the defendant had theretofore operated
a rock quarry near plaintiff’s dwelling to the invasion of his property
rights by continually blasting rock which was thrown in all directions
onto plaintiff’s lands, dwelling, and outhouses, endangering the life of
his family and impairing the value of his property, and that the defend-
ant was about to resume such operations; and the defendant admits it
is about fo resume operations, but denies that it will injure the plaintiff:
Held, a restraining order should be continued to the hearing of the case
upon its merits. '

Arrricatiox for injunction, heard at chambers, 21 April, 1916, (59 )
by Devin, J. From WiLsor.

This is an action to restrain the defendants, the Atlantic Coast Line
Railroad Company and the Toisnot Township Road Committee, from
entering upon the land of the plaintiff and changing a public road, and
from committing other trespasses thereon.

The plaintiff alleges, in substance, that he owns a tract of land in
Toisnot Township, Wilson County, lying on a public road from Elm
City to Sharpshurg, and adjoining a quarry of the defendant the Atlan-
tic Coast Line Railroad Company and others; that the two defendants,
unlawfully and without the consent of plaintiff, are about to change
said road, which runs in front of plaintiff’s residence, and locate the
same in the rear of same, and in doing so take about an acre of plain-
tiff’s lands; that there is absolutely no public necessity for a change in
said roadway, and no public demand therefor; that it will not shorten
travel; that no one lives upon said roadway; and the sole purpose of
changing the said roadway is a scheme on the part of the Atlantic Coast
Line Railroad Company, by and with the consent of the Toisnot
Township Road Committee, to unlawfully take possession of the ( 60)
plaintiff’s lands, to destroy the old roadway without the authority
of law, and to close the same up; that the defendant the Atlantic Coast
Line Railroad Company owns a quarry immediately adjoining plaintiff;
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that some few years ago it was engaged in blasting rock in the quarry,
and while so doing continually trespassed upon plaintiff by throwing
rock, stone, and débris upon his premises, endangering plaintiff’s life
and the lives of his family, employees, tenants, and stock; that the At-
lantic Coast Line is about to reéngage in blasting in this quarry, and that
it will do so in the same manner as previously, and will again invade
plaintiff’s home and premises, and continually and continuously throw
and hurl rock, stone, and débris upon the same, as it previously did, if
not restrained by the courts.

The defendants filed answers in which all the material allegations of
the complaint are denied.

A temporary restraining order was issued, and on the return day
the plaintiff offered evidence tending to prove all the allegations of his
complaint, and the defendants offered evidence to the contrary.

The temporary restraining order was continued to the final hearing,
and the defendants excepted and appealed.

H. G. Connor, Jr., for plaintiff.
F. 8. Spruill for defendants.

Arzex, J. We concur in the positions taken by the learned counsel
for the defendants, that the courts will not ordinarily interfere by in-
junction with the operation of industrial and other emterprises which
aid in the development of the country, nor will they attempt to restrain
the free exercise of discretion vested in public officers, when used for
the benefit of the public. But these questions are not now before us.

The allegations of the plaintiff are that the members of the road
committee are not using the powers vested in them for the public good,
and that, on the contrary, they and their codefendant have entered into
an arrangement to destroy the public road running in front of the
plaintiff’s house and to open a new road in the rear of the house and
over the land of the plaintiff solely for the benefit of the defendant
railroad, and to enable it to run an enterprise of its own more success-
fully; and if these allegations are true, the road committee is exceeding
its powers and the taking of the plaintiff’s land would be for a private,
not a public use, and illegal.

There is no power under the Constitution to take private property
except for a public use, and then only upon just compensation (Dargan
v. R. R., 113 N. C,, 598), and whether the power is being exercised for

" the public benefit or solely to advance private interests is a judi-

( 61) cial question of which the courts may take cognizance. 4 Me-

Quillin Munie. Corp., p. 3092; 10 R. C. L., 30: Stratford ».
Greensboro, 124 N. C., 183; Edwards v. Comrs., 170 N, C., 451,
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The author says in Ruling Case Law: “The question whether the
constitutional provisions against taking private property for private
use have been violated is, like all comstitutional questions, ultimately
for the courts; and if a court can clearly see that a particular under-
taking, which it is proposed to clothe with the power of eminent domain,
has no real and substantial relation to the public use, it is the duty of
the court to intervene.” And the Court, in Stratford v. Greensboro,
said: “But whether the use of the property which the delegated legis-
lative authority has declared to be a public use be such a use, or would
sustain the authorities in taking, against the will of the owner, his
property, is a judicial question.”

The Stratford case is clearly recognized as authority in Edwards v.
Comers., supra, as applied to a case where it appears that the measure
complained of is “in promotion of a personal and private scheme, and
not in furtherance of the public interests.”

We have, then, on this branch of the case, a judieial question raised
by the pleadings, and supported by evidence at the hearing, and the
material facts alleged, upon which it rests, are denied in the answers
of the defendants.

This raises serious issues of fact, supported by evidence; and in such
case, and when the main purpose of the action is to obtain a permanent
injunction, the rule is to continue the restraining order to the final
hearing. Tise v. Whitaker, 144 N. C., 510; Stancill v. Joyner, 159
N. C., 189; Little v. Efird, 170 N. C., 189.

If, however, it should hereafter be made to appear that the use is
for the benefit of the public, the courts would not interfere on account
of incidental advantage to the railroad, nor because the course followed
by the commissioners in the honest exercise of their judgment and dis-
cretion might be less convenient or might not be the best.

As wag said in Edwards v. Comrs., supra, these officers “are not to be
controlled by a vote of the localities affected, either informal or other-
wise, and, whenever it is shown that they have officially dealt with ques-
tions lawfully submitted to their judgment, their action may not be
controlled nor interfered with by the courts, unless it is established that
there has been a gross and manifest abuse of their discretion or it is
clearly made to appear that they have acted, not for the public interest,
but in promotion of personal or private ends. Supervisors v. Comrs.,
169 N. C,, 548; 86 S. E., 520; Comrs. v. Comrs., 165 N. C., 632; Newton
v. School Committee, 156 N. C., 116 ; Brodnax v. Groom, 64 N. C., 244.”

The plaintiff also asks for injunctive relief against the defendant rail-
road, not to restrain it from operating its quarry, but to prevent
it from so using the quarry that it will throw rocks on the land ( 62)
of the plaintiff.
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He alleges that the defendant has heretofore used the quarry, and
while doing so it continually trespassed on the premises of the plaintiff;
that in its use rock were thrown in all directions, and that almost daily
large quantities of rock were thrown on the land of the plaintiff, striking
the plaintiff’s residence and outhouses, and endangering the life of mem-
bers of his family, and impairing the value of his property, and that
the defendant intends to remew the operations as heretofore.

The defendant railroad denies that it has or will do any injury to the
plaintiff, but admits that it is about to renew the operation of the quarry.

This raises an issue for a jury, and as a continuous trespass may be
restrained, and without an allegation of insolvency (Rev., sec. 807),
his Honor properly continued the order, restraining the defendant from
causing rock, ete., to be thrown on the land of the plaintiff, until the
hearing.

If the defendant is doing no injury to the plaintiff, as it claims, the
order is no restraint upon its rights; and if it will continuously throw
rock on the land of the plaintiff, it ought to be restrained.

In our opinion, the restraining order was properly continued to the
final hearing.

Affirmed.

Cited: Cobb ». B. R., 175 N.C. 131 (S. ¢. 5p); S. v. Scott, 182 N.C.
881 (1e, 8¢); Peters v. Highway Com., 184 N.C. 33 (2¢); Kinsland ».
Kinsland, 188 N.C. 811 (5ce) ; Tobacco Growers Asso. v. Harvey & Son,
189 N.C. 498 (3d); Newton v. Highway Com., 192 N.C. 63 (2j); B. R.
v. Transit Co., 195 N.C. 805 (5cc); Coach Co. v. Griffin, 196 N.C. 560
(3¢); Reed v. Highway Com., 209 N.C. 653 (2¢); Young v. Pittman,
224 N.C. 176 (5c); Clinton v, Ross, 226 N.C. 689 (5¢); Nash v. Tar-
boro, 227 N.C. 286 (1c).

LEWIS T. PERRY, ExEcUuTOR, v. ROSE E. PERRY ET AL.
(Tiled 20 September, 1916.)

1. Removal of Causes—Transfer of Causes—Executors and Administrators
—Settlement of Estate—Executor's Petition.

An executor having gualified in the county where his testator died
domieciled, properly filed his petition therein to have the facts found and
the law applied relative to a bequest given him by the testator, and which
is contested by some of the heirs at law, to the end that his executorship
may be terminated and that he may be discharged from its duties: Held,
the court may not order the action removed to another county as a matter
of law.
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2. Removal of Causes—Transfer of Causes—Convenience—Discretionary
Powers—Appeal and Error—Statutes.

The discretionary power conferred on the trial judge to remove a cause
to another county, “for the convenience of witnesses and to promote
justice,” is not reviewable on appeal in the Supreme Court. Revisal, sec.
525 (2).

Arpear by defendants from Cooke, J., at July Term, 1916, of
‘WaRREN.,

J. H, Kerr and Winston & Matthews for plaintiff. (63)
Gillam & Davenport, Pruden & Pruden, and Murray Allen for
defendants.

Crark, C. J. This is an appeal from a refusal to remove the cause
to another county, Mark V. Perry died domiciled in Warren, and the
plaintiff qualified as executor in that county and administered 